MINUTES

MONTANA SENATE
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON LOCAL GOVERNMENT

Call to Order: By Senator Kennedy, on March 23, 1993, at
3:00 p.m.

ROLL CALL

Members Present:
Sen. Ed Kennedy, Chair (D)
Sen. Sue Bartlett, Vice Chair (D)
Sen. Dorothy Eck (D)
Sen. Delwyn Gage (R)
Sen. Ethel Harding (R)
Sen. John Hertel (R)
Sen. David Rye (R)
Sen. Bernie Swift (R)
Sen. Eleanor Vaughn (D)
Sen. Mignon Waterman (D)
Sen. Jeff Weldon (D)

Members Excused: None.
Members Absent: None.

Staff Present: Connie Erickson, Legislative Council
Rosalyn Cooperman, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:

Hearing: HB 128, HB 342, HB 344, HB 421, HB 644
Executive Action: HB 342, HB 344, HB 421

HEARING ON HB 421

Opening Statement by Sponsor:

Representative Bill Strizich, House District 41, stated HB 421
would authorize the establishment of a property tax levy for
public safety purposes. He said this tax would be used to
support funding for all services currently provided by the county
sheriff’s department and funded by the county general fund.
Representative Strizich stated HB 421 would create a '"stand-alone
public safety levy" that would no longer have to compete with
other programs for scarce dollars. According to Representative
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Strizich, statewide county general fund budgets are $105 million,
37 percent of which is spent on public safety programs. He said
the establishment of a separate levy would allow voters to
determine whether the county is spending too much or too little
for public safety in comparison to other programs.

Representative Strizich added that the public safety levy would
be required to fall within the I-105 limit and would not
constitute a property tax increase.

Proponents’ Testimony:

Mr. Gordon Morris, Montana Association of Counties, stated his
support for HB 421. He said funding for public safety should be
equal in status with all other specialized funds.

Opponents’ Testimony:

None.

Informational Testimony:

None.

Questions From Committee Members and Responses:

Senator Gage asked Mr. Morris how many special levies had been
separated from the county general fund. Mr. Morris replied there
were none comparable to the public safety levy. He added that

HB 421 would not create any new taxing authority.

Senator Vaughn asked Mr. Morris if the levy for the county
general fund would still be required to remain within the I-105
limit if a special levy for public safety was established. Mr.
Morris replied yes and added that by establishing a special levy
for public safety, the sheriff’s office would not have to compete
with other departments for scarce funds.

Closing by Sponsor:

Representative Strizich stated he appreciated the good hearing on
HB 421. He said Senator Doherty would carry HB 421 on the Senate
floor in the event it received a Do Pass.
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HEARING ON HB 342

Opening Statement by Sponsor:

Representative Bill Strizich, House District 41, stated HB 342
would give airport managements more flexibility in negotiating
leases on airport property. He said Section 1 of HB 342 would
double the time period for leases, contracts and other
arrangements from twenty to forty years. Representative Strizich
noted this longer time period would be consistent with state laws
and financial requirements. He said current law requires airport
authorities to charge for the use of property based on the
individual tenants’ wear and tear on the facility, which is
nearly impossible to determine. HB 342 would change this law to
require that the charges be reasonable.

Proponents’ Testimonv:

Mr. Ted Mathis, Gallatin Airport Authority Manager, stated his
support for the lengthening of airport lease agreements. He said
that because companies have a sizable investment in airport
hangars, airport managements should have the authority to enter
into long term stable agreements with interested parties.

Mr. Mathis stated it is virtually impossible to determine
individual tenants’ wear and tear on airport property. He said
HB 421 would also exempt airport authorities from taxation to the
same extent that other public facilities are currently exempted.

Mr. Tim Phillips, Missoula International Airport Director, stated
his support for HB 342. He said he was also testifying in
support of HB 342 on behalf of the airport managers from
Kalispell and Great Falls airports.

Mr. Rick Griffith, Butte Airport Manager, stated his support for
HB 342.

Opponents’ Testimony:

None.

Informational Testimony:

None.

Questions From Committee Members and Responses:

Senator Gage asked Mr. Mathis if an airport authority was similar
in function to a port authority, to which Mr. Mathis replied it
was.
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Closing by Sponsor:
Representative Strizich concluded HB 342 was straightforward in
its intent.

HEARING ON HB 344

Opening Statement by Sponsor:

Representative Dave Brown, House District 72, stated HB 344 would
provide some technical revisions to the law in order to meet
.current Federal Aviation Administration (FAA) regulations. He
said the first eight pages to HB 344 would change existing
language to make definitions gender neutral in accordance with
FAA law. Representative Brown stated the substantive changes
made by HB 344 would do the following: provide more stability
for airport bonding requirements; authorize airports to enforce
provisions within their boundaries; permit airports to establish
a reserve fund for repairs, maintenance and capital outlays; and,
allow airports to adopt rules of authority which must be approved
by the local governing body.

Proponents’ Testimony:

Mr. Tim Phillips, Missoula International Airport Director, stated
his support for HB 344. He said HB 344 would define an airport
authority as part of a municipality and would authorize the
authority to administer its own finances. Mr. Phillips said

HB 344 would also allow airports to enforce regulations within
their influence zones.

Mr. Ted Mathis, Gallatin County Airport Manager, stated his
support for HB 344.

Mr. Rick Griffith, Butte Airport Manager, stated his support for
HB 344.

Opponents’ Testimony:

None.

Informational Testimony:

None.
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Questions From Committee Members and Responses:

Senator Waterman asked Connie Erickson to define "governing body"
as stated in HB 344. Ms. Erickson replied governing body as
defined in HB 344 would apply to all of Title 67 which pertains
to aeronautics.

Senator Kennedy asked how a reserve fund would differ from a debt
service fund. Mr. Griffith replied a debt service reserve fund
is a set aside fund inside of a bond agreement that requires
another entity to establish a very specific reserve fund to pay
bondholders in the event that funds are not available. He said
HB 344 would authorize an airport authority to set up a number of
reserve funds to pay for repairs and capital outlays.

Senator Gage asked Representative Brown if an airport authority

was allowed to levy mills. Representative Brown replied the
authority may levy up to two mills,

Closing by Sponsor:

Representative Brown stated he closed his remarks on HB 344. He
said Senator Kennedy would carry HB 344 on the Senate floor.

HEARING ON HB 128

Opening Statement by Sponsor:

Representative Dave Brown, House District 72, stated HB 128 would
require DUI task force meetings to be open to the public with
public notification seven days prior to the meeting. He said the
task force usually met to discuss money matters and added this
process should be open to public scrutiny. Representative Brown
stated the task force could run a series of Public Service
Announcements (PSAs), free of charge, to alert citizens of
upcoming meetings.

Proponents’ Testimonv:

None.

Opponents’ Testimony:

None.

Informational Testimony:

None.
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Questions From Committee Members and Responses:

Senator Waterman asked Representative Brown why the language at
the top of page 4 had been changed to allow the reinstatement fee
to fund programs relating to "substance abuse, minors’ problems
and law enforcement training and equipment". Representative
Brown replied the change was made by Legislative Council to
reflect changes made in the law last session.

Senator Eck asked Representative Brown if funding for the task
force came from the distribution of money from the alcohol tax.
Representative Brown stated the task force receives funds from
the driver’s license reinstatement fee. He said half of the
money funds county task forces while the other half funds county
youth drug and alcohol education programs.

Senator Kennedy asked Representative Brown if the new language on
page 4, which expands the purposes for which license
reinstatement fees may be used, would constitute an increase in
funding. Representative Brown replied the expansion of purposes
for which license reinstatement fees may be used was passed
during the last legislative session.

Senator Eck stated the county should have a process of announcing
meetings whenever decisions regarding discretionary spending are
to be made. She asked if the passage of HB 128 would trigger an
influx of similar bills in future sessions to require the same
thing of other task forces. Representative Brown replied he did
not believe there were any other task forces in existence which
received state revenue.

Closing by Sponsor:

Representative Brown stated Senator Lynch would carry HB 128 on
the Senate floor.

HEARING ON HB 644

Opening Statement by Sponsor:

Representative Dave Brown, House District 72, spoke from prepared
testimony in support of HB 644 (Exhibit #1). Representative
Brown also distributed copies of two sets of amendments plus a
gray bill to HB 644 (Exhibits #2-#4).

Proponents’ Testimony:

Representative Russell Fagg, House District 89, stated his
support for HB 644. He said the House recently voted not to
construct any state buildings over the biennium. He added that
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HB 644 would help -address the consequences of this decision by
allowing private individuals to construct these buildings and
lease them back to the state. Representative Fagg added that
this construction by private individuals could only be done if
the total cost incurred was less than what it would have cost
for a local government to build the facility. He concluded this
option was not mandatory for local governments.

Ms. Jackie Martelli, Butte Local Development Corporation, spoke
from prepared testimony in support of HB 644 on behalf of Mr.
Evan Barrett (Exhibit #5).

Mr. Gordon Morris, Montana Association of Counties, stated his
support for HB 644. He added he was also speaking in support of
HB 644 on behalf of Mr. Alec Hansen from the Montana League of
Cities and Towns.

Mr. Dave Ashley, Department of Administration, stated his support
for HB 644 with the amendments offered by the Department

(Exhibit #2). He said the Department did not object, in concept,
to the ideas expressed in HB 644 but added the Department had
some concerns about the bill in its current form. Mr. Ashley
said the state has a lease/purchase statute already in existence
and added that passage of HB 644 would create a similar
agreement. He noted the options outlined in HB 644 represent a
radical departure from the typical method of construction of
state buildings. Mr. Ashley concluded the Department of
Administration requests it be amended out of HB 644 so that the
Department may come back to the Legislature in two years with a
more permanent solution.

Mr. Tom McNab, Montana Technical Council, spoke from prepared
testimony in support of HB 644 (Exhibit #6).

Mr. Carl Schweitzer, Montana Contractors Association, stated
HB 644 would be a good mechanism for financing public buildings.

Mr. Elmer Johnson, Bruce Andersen Company, stated his company has
completed sixteen design/build projects in other states within
the past three years. He said HB 644 would provide another
option for the construction of state buildings.

Mr. Alec Hansen, Montana League of Cities and Towns, stated
design/build agreements are common in other states. He said
Montana’s cities can handle the responsibilities accompanying the
oversight of design/build agreements.

Mr. Bill Egan, Montana Conference of Electrical Workers, stated
his support for HB 644. He said, however, he had some serious
concerns regarding the bid process. Mr. Egan stated there would
need to be a knowledgeable third party advocate involved to
ensure the standards of the design/build process were strictly
adhered to. He submitted a copy of a magazine article outlining
the design/build process (Exhibit #7).
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Mr. Harrison Fagg, former state representative from Billings,
stated his support for HB 644. He said as an architect, he is
concerned with the state’s ability to continue construction of
facilities at an affordable rate. Mr. Fagg said HB 644 would
provide an incentive for private contractors to build a sturdy
facility because they will have to lease the facility for twenty
yvears. He concluded HB 644 would not allow contractors to
circumvent any of the U.S. uniform building codes and would
ensure a well built facility.

Opponents’ Testimony:

None.

Informational Testimony:

None.

Questions From Committee Members and Responses:

Senator Gage asked Mr. McNab if local governments were required
to accept the building upon completion of the twenty year lease.
Mr. McNab replied the local government would not be required to
accept the building upon completion of the lease.

Senator Gage asked Representative Brown why page 3 of the gray
bill states "the government unit shall acquire ownership of the
facility and facility site without cost". Representative Brown
replied a local government would be required to accept the
building upon completion of the lease if the building was located
on government property.

Senator Eck asked Representative Brown if any private contractors
were making plans to use this option to construct state
buildings. Representative Brown replied he was not aware of any
pending construction projects using this method. Mr. Morris
replied it would be conceivable that this process could be used
in the future for the construction of juvenile detention centers.

Senator Eck asked Mr. Morris which counties might be interested
in using this option. Mr. Morris replied he was unsure, but
stated Cascade County may have an interest in using this option
for future construction projects.

Senator Vaughn asked Representative Brown if the landlord would
be responsible for the upkeep of the building during the lease
period, to which he replied yes.

Senator Weldon asked Representative Brown to define the .
"retroactive applicability clause" as stated in the amendments to
HB 644. Representative Brown replied he could not answer Senator
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Weldon’s question. Senator Bartlett replied the clause might
reference bonding limits.

Senator Bartlett asked Representative Brown why HB 644 was
limited to new construction. Mr. Egan replied doing so would
provide greater control over the process.

Senator Rye asked Representative Brown to address the concerns
stated by organized labor. Representative Brown replied he was
surprised by organized labor’s guarded support of HB 644. He
said organized labor representatives who had concerns about

HB 644 were not giving local governments enough credit.

Senator Rye asked Representative Brown if HB 644 mandated
privatization. Representative Brown replied HB 644 would not
mandate privatization but would instead offer local governments
another option for the construction of buildings.

Senator Eck asked Mr. Ashley to explain the differences between
the mechanism in HB 644 and current statute. Mr. Ashley replied
existing statute allows for a lease/purchase option while HB 644
would allow for a design/build option in addition to the
lease/purchase one.

Senator Eck asked Mr. Ashley if the state had entered into any
lease/purchase agreements with private entities. Mr. Ashley
replied the lease/purchase statute was specifically passed to
allow for financing of the construction of the Department of
Social and Rehabilitational Services building.

Closing by Sponsor:

Representative Brown stated HB 644 was not a panacea for the
state but added it would offer a cheaper way for local
governments to finance construction of facilities. He said it
would be possible to convene a conference committee if the
Committee found any serious flaws in the bill.

EXECUTIVE ACTION ON HB 128

Motion:

Senator Eck moved HB 128 BE CONCURRED IN.

Discussion:

Senator Weldon asked if HB 128 had any proponents or opponents,
to which Senator Waterman replied HB 128 had neither proponents

nor opponents.
Senator Eck stated she had some questions about the bill, but
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stated she believed giving proper notice of meetings was
important.

Senator Waterman stated she was concerned the Committee would be
micromanaging the affairs of local governments if it required
special notification for task force meetings. She said the bill
received no proponents and no opponents and was drafted because
Representative Brown was upset that he missed a couple of task
force meetings. Connie Erickson replied task force meetings were
open to the public, however, she stated there would be a problem
if the task force was not meeting in public.

Senator Eck asked Mr. Morris if task forces which distribute
money hold open meetings to gain public input on the distribution
of funds. Mr. Morris replied any county allocation of money must
go through the appropriation process which is open to the public.
Connie Erickson said statute requires that "unless otherwise
specifically provided, a local government unit other than a
municipality is required to give notification of meetings."

Motion:

Senator Eck withdrew her motion and moved HB 128 BE TABLED.

Discussion:

Senator Gage stated he opposed Senator Eck’s motion because the
task force has the authority to distribute money for county
programming. He said residents should have the opportunity to
participate in the decision making process through open meetings.
Senator Kennedy requested Senator Eck withdraw her motion to
TABLE HB 644 so that the Committee may discuss the bill in more
detail at the next meeting.

Senator Eck withdrew her motion.

EXECUTIVE ACTION ON HB 342

Motion/Vote:

Senator Eck moved HB 342 BE CONCURRED IN. MOTION CARRIED
UNANIMOUSLY. Senator Gage will carry HB 342 on the Senate floor.
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EXECUTIVE ACTION ON HB 344

Motion/Vote:

Senator Eck moved HB 344 BE CONCURRED IN. MOTION CARRIED
UNANIMOUSLY. Senator Kennedy will carry HB 344 on the Senate
floor.

EXECUTIVE ACTION ON HB 421

Motion:

Senator Vaughn moved HB 421 BE CONCURRED IN.

Discussion:

Senator Eck asked for an explanation of HB 421 as she was not
present during its hearing. Senator Rye replied HB 421 would
give local governments more flexibility in distributing revenue.

Senator Hertel asked if the creation of a specific levy for
public safety would create additional competition between county
agencies for the remaining revenue.

Senator Eck asked Mr. Morris if any counties still used an all-
purpose levy to fund county programs. Mr. Morris replied that
Powder River County is the only county which still uses an all-
purpose levy. He noted HB 421 would establish the same levy
authority for public safety purposes as has been given to other
areas including county fairs, museums, district courts and roads.
Mr. Morris stated that in creating a specific levy for public
safety programs, county offices would not be competing unfairly
for those funds.

Senator Hertel asked Mr. Morris if other programs would receive
less funding if the public safety levy was separated from the
general county fund. Mr. Morris replied that, under I-105, it
would be possible that some county programs could receive less
funding. Mr. Morris stated that, until a few years ago, district
courts were funded wholly from the county general fund. He said
counties were given specific district court levy authority as is
now being requested for public safety programs. Mr. Morris noted
this authority would be discretionary.

Senator Bartlett asked Mr. Morris if the public safety levy would
have a limit in the event I-105 was discontinued. Mr. Morris
replied HB 421 is requesting permissive levy authority as opposed
to creating a levy with a statutory maximum. He said this
authority currently exists for a number of county programs.
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Vote:

MOTION CARRIED with Senators Gage, Hertel and Swift voting NO.

ADJOURNMENT

Adjournment: 5:20 p.m.

(Wlocoices),

SENzbe JOHN "ED" KENNED¥, Jr., Chair

ROSALYN CGPPERMAN,(aecretary

JEK/rlc
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Senator John "Ed" Kennedy

Senator Sue Bartlett

Senmator Dorothy Eck

Senator Delwyn Gage

Senator Ethel Harding

Senator John Hertel

Senator David Rye

Senator Bernie Swift

Senator Mignon Waterman

Senator Jeff Weldon

/
/
v
/
/

/
v/
/
v
v

Senator Eleanor Vaughn

Fo8 Attach to each day’s minutes



SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 24, 1993

MR. PRESIDENT: :

We, your committee on Local Government having had under
consideration House Bill No. 342 (first reading copy -- blue),
respectfully report that House Bill N 342 be concurred in.

Signed; Z;z7/(;%‘“"%%§22

Senator AJohn "Ed" Kennedy, Jr., Chair

CZéZfAmd. Coord. [,)UVVWLVV
Sec. of Senate ienator Carrying(?ill 661220SC.San




SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 24, 1993

MR. PRESIDENT:

We, your committee on Local Government having had under
consideration House Bill No. 344 (first reading copy -- blue),
respectfully report that House Bill No. 344 be concurred in.

Signed: Qf’g);( /C@""’é /

Senator Jofin "Ed" Kennedy, Jr., Chair

661221SC.San
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 24, 1993

MR. PRESIDENT:

We, your committee on Local Government having had under
consideration House Bill No. 421 (first reading copy -- blue),
respectfully report that House Bill No. 421 be concurred in.

sianeas Il (e 7]

Senator Joyn "Ed" Kennedy, Jr., Chair

i rad. ooz, Db Dibunboe

Qar. nf Qenate Sanator Carrvinag Rill
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SENATE LOCAL GOVERHMENT

o | A
EXHIBIT ® ——
- F-a3m 13 W
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- ‘ ) HB 644

The Lease-Purchase Method for Loc¢cal Government Construction ;

Although this bill has seen many amendments, it is really a simple :
bill. HB 644 simply provides an additional mechanlism by which local |,
‘governments can construct public facilities. ‘

HB 644 would allow the construction of public facilities using the :
lease-purchase method of design, financing and construction. The \
method has been in use in a number of states quite successfully over
the years. (This language is modeled after the State of Kentucky) .
The key element of the bill allows local governments to enter into 20 :
year lease-purchase arrangements on such facilities, That statutory

change makes the financing through this method possible. At the end

of a 20 year lease, the facility would convert to public ownership at .
no further cost to the local government. i

The bill establishes the elements that must be included in a lease-
purchase contract; provides that the principal amount of the lease~
purchase contract is considered as debt and nust be treated aé so by
the local government including the requirement that there be a vote
of the people if the debt would exceed $500,000; provides the
methodology for such an election; provides that interest from
investment in the flnances of such facilities would be tax exempt at
the state level, as it is on the federal level; provides that the
facilities would be exempt from property taxes as long as they were
occupied or utilized by a public entlty; establishes a process for
securing and evaluating bids, including the general criteria to ke
used; allows contractors, architects engineers, ete. to contract
together to bid the projects, requlres the statutes on standard
prevailing wage rates and construction codes to be adhered to; :
provides a bidding preference for Montana firms biddlng the projects;
and applies the process to new facilities only, with the exception of
historical buildings.

We have worked with the League of Cities an Towns, NACO, Labor,
Architects, the Montana Technical Council, the Montana Contractors
Association, individual contractors, state bond counsel, economic :
development people and the State Department of Administration to make
this a bill acceptable to all. (The state is not part of the bill
now, but will spend the next two years between sessions evaluating the
bill and the local efforts under the bill to determine how it can ke
best implemented by the state.)

I have a number of amendments which I ask the committee to insert
prior to debating the bill. The bill got a late start out of the
Legislative Council and, frankly, was not a complete bill when heard
by the House Committee. Amendments to the bill were drafteéd by state
bond council and the legislative council and placed on the bill in
floor debate on the house side. Those amendments, because of the lack
of time, created many inconsistencies in the termlnologies within and
structure of the bill, Corrections to those non-substantive issues
make up the bulk of these amendments. In addition, round table i



discussions with all interested in the bill resolved some questions
about the bill and have resulted in some of these amendments, for
example, having the process apply to existing histérical buildings
which can be renovated and preserved as apart of the lease-purchase
method,

With these Amendments on the bill, and a consensus of all interested .
parties accomplished, I urge your support of this bill which will help
provide local government with a tool they need and can use,



DEPARTMENT OF ADMINISTRATION

DIRECTOR’S OFFICE
MARC RACICOT, GOVERNOR MITCHELL BUILDING
— SIATE OF MONTANA
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FAX: 444-2812 ' HELENA, MONTANA 59620-0101

SENATE LOCAL GOVERNMENT

XHIBIT HO__ R
March 15, 1993 SIT O

DATE__ S~ 23— 93
BILL NO__/TB G

Representative Dave Brown
Montana House of Representatives
State Capitol

Helena, MT 59601

Dear Representative Brown:

The purpose of this letter is to ask you to consider removing state
government from the provisions of HB 644 ("An Act Authorizing the
State, Cities, And Towns to Construct Public Works by the Lease-
Purchase Method of Finance"). Attached are amendments.that remove
the state from the bill. The reasons for my request are as
follows:

1) This bill represents a significant philosophical change in the
way that the state could procure facilities. As I mentioned
before, the Department is not opposed to having this option
available. However, this procedure deserves additional review and
input from all parties to make sure it is done correctly.

2) Use of this procedure will require coordination with affected
agencies’ operating budgets and the Long Range Building
appropriations bill. For example, we would need authority in the
appropriations bill to proceed in a conventional manner, or, if
determined to be in the state’s best interest, to "design-build-
lease-purchase" a project. We would want to select those projects,
in advance, that lend themselves to this design-build procedure and
assure that the agency’s operating budget reflects the necessary
lease payments.

Because currently authorized projects are far enough along in the
process, it would be unlikely that we would use the design-build
option during the upcoming biennium. Therefore, removing the state
from the bill would not affect the actual timetable in which we
would use this procedure for acquiring buildings.

"AN EQUAL OPPORTUNITY EMPLOYER"



3-33-93
HB- b

Representative Dave Brown
March 15, 1993
Page 2

Introduction of this bill has generated much discussion among my
staff. Be assured that we will work during the interim to bring a
workable and useful bill for state construction to the 1995
Legislature.

Please call me if you have questions.

Sincerely,

[N

R G

Lois Menzies
Director

Attachments

cc: Evan Barrett



AMEND HB 644, AS FOLLOWS:

1.

Title, line 4.
Following: "THE"
Strike: "STATE,"

Page 1, line 24.
Following: "MEANS"
Strike: “THE STATE OR"

Page 12, line 16.

Strike: "the state, as authorized by
Line 23.

Following: "the"

Strike "state"

Line 25.

Strike: I'state,"

Page 13, line 5.
Following: "the"
Strike: '"state,"

Page 17, line 19.
Strike: Section 13

Nt A AL
3-23-93
B - 44

the legislature, or"

—



Amendments to House Bill No. 644
Third Reading Copy (BLUE)

Requested by Representative Dave Brown
For the Committee on Local Government .

Prepared by Valencia Lane
March 23, 1993

SENA1Z LOGAL GOVERNMENT

1. Title, line 4. A
Strike: "STATE," EXHIBIT NO.
» DA, 3-23-93
2. Title, line 5.
5 L no. B L HH

Following: "CITIES,"
Insert: "UNIFIED LOCAL GOVERNMENTS, "

3. Title, line 7.
Following: "CONTRACTS;*"
Insert: "PROVIDING CERTAIN TAX EXEMPTIONS;"

4. Title, line 9.
Strike: "AN"
Insert: "A RETROACTIVE"

5. Page 1, line 18.
Following: "(1)"
Strike: ""BUILDING""
Insert: ""Faciligy""
Following: "ANY"
Insert: "building,"
Following: "STRUCTURE"
Insert: ","

6. Page 1, line 21.
Following: "A"

Insert: "building,"
Following: "STRUCTURE"
Insert: ","

7. Page 1, line 23.

Following: "CONTRACT"

Insert: "under ([sectiocns 1 through 6 and 10 through 12] unless
the building, structure, or improvement is a recognized
‘historic structure in need of preservation"

8. Page 1, line 24.
Following: "MEANS"
Strike: "THE STATE OR"

9. Page 1, line 25.
Following: "CITY, "
Insert: "unified local government,"

10. Page 2, line 5.
Following: "CITY, ™

1 hb064404 .avl



Insert: "unified local government,"

11. Page 2, line 7.

Following: "CONTRACTS."

Strike: "ANY"

Insert: "In addition to currently authorized methods of
contracting public works, any"

Following: "UNIT"

Insert: ", as authorized by its governing body, "

12. Page 2, line 3.

Page 2, line 8.

Page 2, line 13.

Page 2, line 17, in two places.
Page 2, line 21, in two places.
Page 3, line 23.

Page 3, line 25.

Page 4, line 156.

Page 4, line 17.

Page 5, line 8.
Strike: "BUILDING"
Insert: "facility"

13. Page 2, line 21.
Following: "SITE"
Insert: "without cost"

14. Page 2, line 22.

Following: line 21

Insert: "(4) In conjunction with the lease-purchase contract,
the governmental unit may grant leases, easements, or
licenses for lands under the control of the governmental
unit for a period not to exceed 20 years."

15. Page 3, line 11.
Following: "CONTRACT"
Insert: "in which the principal amount exceeds $500,000"

16. Page 5, line 1.

Following: "41"

Insert: "or is exempt from an election because the principal
value of the lease-purchase contract is less than $500,000"

17. Page 5, line 17.

- Following: line 16 :

Insert: "NEW SECTION. Section 8. Lease-purchase facility
exemption. A facility, as defined in [section 2], is exempt
from taxation.™"

18. Page 12, line 13 through page 13, line 6.
Strike: section 9 in its entirety
Renumber: subsequent sections

19. Page 13, line 9.
Page 13, line 13.

2 hb064404.avl
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Page 13, line 22.
Page 14, line 14.
Page 14, line 17.
Page 15, line 2.
Page 15, line 5.
Page 15, line 7.
Page 15, line 13.
Page 15, line 17.
Page 15, line 19.
Page 15, line 21.
Page 16, line 12.
Page 16, line 23.
Page 17, line 8.
Strike: "public agency"
Insert: "governmental unit"

20. Page 13, line 10.
Strike: "building, structure, or other improvement
Insert: "facility"

21. Page 14, lines 11 and 12.

Following: "by the" on line 11

Strike: remainder of line 11 through "agency" on line 12
Insert: "governmental unit"

22:. Page 14, line 23.
Strike: "agency"
Insert: "governmental unit™

23. Page 15, line 8.
Following: "lowest™
Insert: "responsible"

24. Page 15, line 9.
Following: "cost"
Insert: "that yields the most beneficial"

25. Page 15, line 9.
Strike: "agency"
Insert: "governmental unit™

26. Page 15, lines 23 and 24.
Following: "and" on line 23
Strike: remainder of line 23 through "(i)" on line 24

27. Page 15, lines 24 and 25.
Following: "finalist" on line 24
Strike: remainder of line 24 through "offers" on line 25

28. Page 16, lines 1 through 7.
Strike: subsection (k) in its entirety
Insert: "(2) In evaluating proposals as required in subsection
(1), the governmental unit shall use the following criteria:
(a) experience, including the number and type of
similar projects completed by the development team and the

3 hb064404.avl



number of years the development team or its members have
been in business;

(b) a technical approach that includes a demonstration
within the proposal that the technical aspects of the
project can be met, an architectural and engineering
presentation showing the floor plans, sections, elevations,
designs, and other technical aspects that demonstrate
compliance with the project, and the selection and longevity
of materials and equipment;

(c) project management, including an analysis of the
developing team’s approach to the proposed project
description as presented by the governmental unit, the
proposed project schedule of construction, and the
maintenance program;

(d) the proposed cost, including construction costs
and operating costs, an evaluation showing a comparison to a
similar facility operated by the governmental unit or a
comparable governmental entity, the lowest cost offered the
governmental unit, and evidence that the proposed facility
provides savings over traditional construction and financing
methods; and

(e) 1if applicable, the appropriateness of the site or
location.

(3) The criteria in subsection (2) must be given an
appropriate relative value by the governmental unit for

- scoring purposes."
Renumber: subsequent subsections

29. Page 16, line 16.

Following: "the"

Strike: remainder of line 16 through "improvements"
Insert: "facility"

30. Page 16, line 20.

Following: line 19

Insert: "(6) In evaluating the cost portion of the proposal, the
governmental unit shall apply the preferences provided for
in 18-1-102."

31. Page 16, lines 21 and 22.

Following: "A" on line 21

Strike: remainder of line 21 through "improvement" on line 22
Insert: "facility"

32. Page 17, line 7.

Following: "the"

Strike: "building, structure, or improvement"
Insert: "facility"

33. Page 17, lines 9 and 10.

Following: "leased" on line 9

Strike: remainder of line 9 through "facilities"™ on line 10
Insert: "facility"

34. Page 17, line 17.
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Strike: "building"
Insert: "facility"

35. Page 17, lines 19 through 23.
Strike: section 13 in its entirety
Insert: "NEW SECTION. Section 13. Sublease to public entity. A

governmental unit may enter into a lease-purchase contract
for a facility and concurrently or subsequently sublease
that facility to another public entity as long as the
sublease term does not exceed 20 years or the time remaining
on the lease-purchase contract, whichever is less.

NEW SECTION. Section 14. {standard} Codification
instruction. (1) [Sections 1 through 6 and 10 through 12]
are intended to be codified as an integral part of Title 18,
chapter 2, and the provisions of Title 18, chapter 2, apply
to [sections 1 through 6 and 10 through 12].

(2) [Section 7] is intended to be codified as an
integral part of Title 15, chapter 30, and the provisions of
Title 15, chapter 30, apply to [section 7].

(3) [Section 8] is intended to be codified as an
integral part of Title 15, chapter 6, part 2, and the
provisions of Title 15, chapter 6, part 2, apply to [section
8].

NEW SECTION. Section 15. {standard} Retroactive
applicability. [Sections 7 and 8] apply retroactively,
within the meaning of 1-2-109, to tax years beginning after
December 31, 1992."

Renumber: subsequent section

Page 1, lines 13 and 16.

Page 2, line 2.
Strike: "7 AND &"
Insert: "6 and 10"

37. Page 13, line 9.
Strike: "9"
Insert: "3n

hb064404.avl
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SPECIFIED PRICES, TERMS, AND CONDITIONS. AT THE EXPTIRATION OF A

LEASE-PURCHASE CONTRACT, THE GOVERNMENTAL UNIT SHATLIL _ACQUIRE
OWNERSHIP OF THE BUILBING FACILITY AND BUIEDING FACILITY SITE

WITHOUT COST.

4 IN CONJUNCTION WITH THE LEASE-PURCHASE CONTRACT, THE

GOVERNMENTAL UNIT MAY GRANT TLEASES, EASEMENTS, OR LICENSES FOR
LANDS UNDER _THE CONTROIL OF THE GOVERNMENTAL UNIT FOR A PERIOD NOT

TO EXCEED 20 YFARS.

| NEW SECTION. SECTION 4. INDEBTEDNESS - PROCEDURE -
ELECTION. (1) A LEASE—PURCHASE CONTRACT MUST INCLUDE A PRQVISION
FOR ALLOCATION OF EACH RENT PAYMENT TO PRINCIPAL AND INTEREST, AND
THE AGGREGATE AMOUNT PAYABLE BY THE GOVERNMENTAL UNIT CONSTITUTES
AN INDEBTEDNESS OF THE GOVERNMENTAL UNIT. A LOCAL G6§ERNMENT MAY
NOT ENTER INTO A LEASE-PURCHASE CONTRACT IF THE TINDEBTEDNESS
EVIDENCED THEREBY WOULD CAUSE THE LOCAL GOVERNMENT TO EXCEED ANY
APPLTICABLE LIMITATION ON THE LOCAL GOVERNMENT PERTAINING TO
INCURRING INDEBTEDNESS. THE AMOUNT OF INDEBTEDNESS EVIDENCED BY A
LEASE-PURCHASE CONTRACT MUST BE CONSIDERED TAKEN TINTO ACCOUNT IN
DETERMINING THE TOTAL AMOUNT OF INDEBTEDNESS THAT A TLOCAL
GOVERNMENT MAY TINCUR.

(2) A TOCAL GOVERNMENT MAY NOT ENTER INTO A LEASE~-PURCHASE

CONTRACT IN WHICH THE PRINCIPAL AMOUNT EXCEEDS $500,000 WITHOUT

SUBMITTING THE OQUESTION OF ENTERING INTO THE LEASE-PURCHASE

CONTRACT TO THE REGISTERED ELECTORS OF THE LOCAL GOVERNMENT IN A

GENERAL OR SPECIAL ELECTION. THE NOTICE OF THE ELECTION MUST STATE
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THE DATE OF THE ELECTION, THE HOURS THE POZLS WILL BE OPEN, THE

QUESTION TO BE SUBMITTED TO THE ELECTORS, THE TERM PERIOD OF THE

LEASE-PURCHASE CONTRACT, THE PRINCTPAL AMQUNT OF INDEBTEDNESS, AND

ANY OTHER INFORMATION THAT THE GOVERNING BODY MAY CONSIDER PROPER.

THE QUESTION SUBMITTED TO THE ELECTORS MUST BE IN SUBSTANTIALLY THE

FOLLOWING FORM:

SHALL THE GOVERNING BODY OF THE (NAME OF THE

LOCAL, GOVERNMENT) BE AUTHORIZED TO_ ENTER INTO A LEASE-PURCHASE
CONTRACT FOR THE ACQUISITION OF A BUIELBING FACILITY TO BE USED

(STATE THE GENERAL OR PRIMARY USE FOR THE BUILDING

FACILITY), FOR A TERM NOT TO EXCEED YEARS,

EVIDENCING INDEBTEDNESS TO THE (NAME _OF THE LOCAL

GOVERNMENT) IN A PRINCIPAL AMOUNT UP TO - ?

YES ]
NO_ (]
(3) IN LIEU OF SUBMITTING ONLY THE QUESTION OF ENTERING INTO

A LEASE-PURCHASE CONTRACT TO THE REGISTERED ELECTORS, THE GOVERNING

BODY MAY SUBMIT TO THE REGISTERED ELECTORS THE QUESTION OF ISSUING

GENFERAL OBLIGATION BONDS OR OF ENTERING INTO A ITEASE-PURCHASE

CONTRACT, IN WHICH CASE THE OQUESTION TO BE SUBMITTED TO THE

REGISTERED ELECTORS MUST BE IN SUBSTANTIALLY THE FOLLOWING FORM:

SHALL THE GOVERNING BODY OF THE (NAME OF THE

LOCAL GOVERNMENT) BE AUTHORIZED TO INCUR DEBT TN A PRINCIPAL AMOUNT

UP_TO TO FINANCE THE ACQUISITION OF A BUIELBING

FACILITY TO BE USED FOR (STATE THE GENERAL OR PRIMARY
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USE _FOR THE BUILDING FACILITY WITH THE DEBT TO BE FEVIDENCED

EITHER BY GENERAL OBLIGATION BONDS OR BY A LEASE-PURCHASE CONTRACT

PAYABLE OVER A TERM NOT TO EXCEED YEARS?

YES []
NO__ (]
NEW SECTION. SECTION S. TAX LEVIES FOR PAYMENT OF RENT UNDER

LEASE-PURCHASE_CONTRACT. IF A LEASE-PURCHASE CONTRACT IS APPROVED

BY THE REGISTERED ELECTORS IN ACCORDANCE WITH [SECTION 41 OR IS
EXEMPT FROM AN ELEéTION BECAUSE THE PRINCTPAT, VALUE OF THE LEASE-
PURCHASE CONTRACT TS TLESS THAN $500,000, THE AMOUNT OF TAXES
REQUIRED TO MAKE RENTAT, PAYMENT UNDER THE LEASE-PURCHASE CONTRACT
Ié NOT SUBJECT TO THE LIMITATIONS OF 15-10-412.

NEW SECTION. SECTION 6. PAYMENT OF OPERATING EXPENSES. A

LEASE-PURCHASE CONTRACT MAY CONTATIN PROVISIONS REQUIRING THE
GOVERNMENTAL _UNIT OR THE LESSOR TO PAY PART OR ALL OF THE COSTS OF

INSURING, MATINTAINING, AND REPATRING THE BUFLBING FACILITY

THROUGHOUT THE TERM OF THE LEASE-PURCHASE _CONTRACT. THESE

OBLIGATIONS, IF ASSUMED BY THE GOVERNMENTAL UNIT, DO NOT CONSTITUTE

INDEBTEDNESS ON THE PART OF THE GOVERNMENTAL UNIT.

NEW SECTION. SECTION 7. TAX-EXEMPT INTEREST. THE INTEREST

PAYABLE ON ANY LEASE-PURCHASE CONTRACT, WHEN SEPARATELY TIDENTIFIED

AS INTEREST IN THE LEASE-PURCHASE CONTRACT, MAY NOT BE INCLUDED IN

GROSS INCOME FOR PURPOSES OF THE MONTANA INDIVIDUAL INCOME TAX.

NEW SECTION. SECTION 8. LEASE-PURCHASE FACILITY EXEMPTION.

A FACILITY, AS DEFINED IN [SECTION 2], IS EXFMPT FROM TAXATION.
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SECTION S. SECTION 15-10-412, MCA, IS AMENDED TO READ:

"15-10-412. Property tax 1limited to 1986 1levels --
clarification -- extension to all property classes. Section 15-10-
402 is interpreted and clarified as follows:

(1) The limitation to 1986 levels is extended to apply to all
classes of property described in Title 15, chapter 6, part 1.

(2) The 1limitation on the amount of taxes 1levied is
interpreted to mean that, except as otherwise provided in this
section, the actual tax liability for an individual property is
capped at the dollar amount due in each taxing unit for the 1986
tax year. In tax years thereafter, the property must be taxed in
eéch’taxing unit at the 1986 cap or the product of\the taxable
value and mills levied, whichever is less for each téxing unit,
except in a taxing unit that levied a tax in tax years 1983 through
1985 but did not levy a tax in 1986, in which case the actual tax
liability for an individual property is capped at the dollar amount
due in that taxing unit for the 1985 tax year.

(3) The limitation on the amount of taxes levied does not
mean that no further increase may be made in the total taxable
valuation of a taxing unit as a result of:

(a) annexation of real property and improvements into a
taxing unit;

(b) construction, expansion, or remodeling of improvements;

(c) transfer of property into a taxing unit;

(d) subdivision of real property;
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(e) reclassification of property;
(£f) 1increases in the amount of production or the value of
production for property described in 15-6-131 or 15-6-132;

(g) transfer of property from tax-exempt to taxable status;

or
(h) revaluations gaused by:
(i) «cyclical reappraisal; or
(ii) expansion, addition, replacement, or remodéling of
improvements.

(4) The limitation on the amount of taxes levied does not
mean that no further increase may be made in the taxable valuation
of in the actual tax liability on individual property ip each class
as a result of: :

(a) a revaluation caused by:

(1) construction, expansion, replacement, or remodeling of
improvements . that adds value to the property; or

(ii) cyclical reappraisal;

(b) transfer of property into a taxing unit;

(c) reclassification of property;

(d) increases in the amount of production or the value of
production for property described in 15-6-131 or 15-6-132;

(e) annexation of the individual property into a new taxing
unit; or

(f) conversion of the individual property from tax-exempt to

taxable status.
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(5)  Property in classes four and eleven is valued according
to the procedures used in 1986, including the designation of 1982
as the base year, until the reappraisal cycle beginning January 1,
1986, is completed and new valuations are placed on the tax rolls
and a new base year designated, if the prbperty is:

(a) new construction;

(b) expanded, deleted, replaced, or remodeled improvements;

(c) annexed property; or

(d) property converted from tax-exempt to taxable status.

(6) Property described in subsections (5) (a) through (5) (d)
tbat is not class four or class eleven property is valued according
to the procedures used in 1986 but is also subject to. the dollar
cap in each taxing unit based on 1986 mills levied.

(7) The limitation on the amount of taxes, as clarified in
this section, is intended to 1leave the property appraisal and

valuation methodology of the department of revenue intact.

‘Determinations of county classifications, salaries of 1local

government officers, and all other matters in which total taxable
valuation is an integral component are not affected by 15-10-401
and 15-10-402 except for the use of taxable valuation in fixing tax
levies. In fixing tax levies, the taxing units of local government
may anticipate the deficiency in revenues resulting from the tax
limitations in 15-10-401 and 15-10-402, while understanding that
regardless of the amount of mills levied, a taxpayer’s liability

may not exceed the dollar amount due in each taxing unit for the
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1986 tax year unless:

(a) the taxing unit’s taxable valuation decreases by 5% or
more from the 1986 tax year. If a taxing unit’s taxable valuation
decreases by 5% or more from the 1986 tax year, it may levy
additional mills to compensate for the decreased taxable valuation,
but in no case may the mills levied exceed a number calculated to
equal the revenue from property taxes for the 1986 tax year in that
taxing unit.

(b) a levy authorized under Title 20 raised less revenue in
1986 than was raised in either 1984 or 1985, in which case the
taxing unit may, after approval by the voters in the taxing unit,
raise each year thereafter an additional number of mills but may
not levy more revenue than the 3-year average of revenﬁé.raised for
that purpose during 1984, 1985, and 1986;

(c) a levy authorized in 50-2-111 that was made in 1986 was
for less than the number of mills levied in either 1984 or 1985, in
which case the taxing unit may, after approval by the voters in the
taxing unit, levy each year thereafter an additional number of
mills but may not levy more than the 3-year average number of mills
levied for that purpose during 1984, 1985, and 1986.

| (8) The limitation on the amount of taxes levied does not
apply to the fol;owing levy or special assessment categories,
whether or not they are based on commitments made before or after
approval of 15-10-401 and 15-10-402:

(a) rural improvement districts;
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(b) special improvement districts;

(c) 1levies pledged for the repayment of bonded indebtedness,
including tax increment bonds; |

(d) city street maintenance districts;

(e) tax increment financing districts;

(f£) satisfaction of judgments against a taxing unit;

(g) street lighting assessments;

(h) revolving funds to support any categories specified in
this subsection (8);

(i) 1levies for economic development authorized pursuaﬁt to
90-5-112(4); |

(jJ) 1levies authorized under 7-6-502 for juveni;e detention
programs; and )

(k) elementary and high school districts~; and

(1) 1levies required to make rental payments under a lease-
purchase contract approved under the provisions of [section 4].

(9) The limitation on the amount of taxes levied does not
apply in a taxing unit if the voters in the taxing unit approve an
increase in tax liability following a resolution of the governing
body of the taxing unit containing:

(a) a finding that there are insufficient funds to adequately
operate the taxing unit as a result of 15-10-401 and 15-10-402;

(b) an explanation of the nature of the financial emergency;

(c) an estimate of the amount of funding shortfall expected

by the taxing unit;

10
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(d) a statement that applicable fund balances are of by the
end of the fiscal year will be depleted;

(e) a finding that there are no alternative sources of
revenue;

(f) a summary of the alternatives that the governing body of
the taxing unit has considered; and

(g) a statement of the need for the increased revenue and how
it will be used.

(10) (a) The limitation on the amount of taxes levied does not
apply to 1levies required to address the funding of relief of
suffering of inhabitants caused by famine, conflagration, or other
public calamity.

(b) The limitation set forth in this chapter on the amount of
taxes levied does not apply to levies to support:

(i) a city-county board of health as provided in Title 50,
chapter 2, if the governing bodies of the taxing units served by
the board of health determine, after a public hearing, that public
health programs require funds to ensure the public health. A levy
for the support of a local board of health may not exceed the 5-
mill limit established in 50-2-111.

(ii) county, city, or town ambulance services authorized by a
vote of the electorate under 7-34-102(2).

(11) The limitation on the amount of taxes levied by a.taxing
jurisdiction subject to a statutory maximum mill levy does not

prevent a taxing jurisdiction from increasing its number of mills

11
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beyond the statutory maximum mill levy to produce revenue equal to
its 1986 revenue.
(12) The limitation on the amount of taxes levied does not

apply to a levy increase to repay taxes paid under protest in

accordance with 15-1-402."

without—eest-

NEW_SECTION. Section 10. Lease-purchase financing of public

construction projects -~ procedures for awarding leases. (1) A

publie—ageney GOVERNMENTAL UNIT authorized under [section + 9 3] to

12
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acquire a building;—strueture;—or—other—improvement FACILITY by a

lease-purchase contract shall comply with the following
requirements:

(a) The publie—agerey GOVERNMENTAL UNIT shall develop a
request for proposals that clearly defines the project program,
functional requirements, quality considerations, time requirements
for submission of proposals, construction time requirements,
financial requirements for bidders, project budget, and proposal
evaluation scoring methods, including the relative importance of
evaluation factors. A request for proposals may be amended at any
time prior to the deadline for the submission for proposals.

g (b) The publiec—ageney GOVERNMENTAL UNIT shall advertise in at

least one issue each week for 3 consecutive weeks in ﬁWb newspapers
published in the state, one of which must be published at the seat
of government and the other in the county where the work is to be
performed, if different. The advertisement must call for the
submission of letters of interest and eventual submission of
proposals and must state the time and place for reply.

kc) To respond to the newspaper advertisément, a firm éhall
respond on or before the time and date designated in the
advertisement. The response must take the form of a one-page letter
of interest that must provide the firm’s name and address.

(d) All timely letters of interest must be opened at the same
time, publicly read, and kept on file by the publie—ageney

GOVERNMENTAL UNIT. A firm that fails to meet the deadline is barred

13
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from the procurement process.

(e) The publie—ageney GOVERNMENTAL UNIT shall send a letter
to each of the firms that submitted a letter of interest under
subsection (1) (c), inviting each firm to submit a written proposal,
on a form created by the publie—ageney GOVERNMENTAL UNIT, on or
before a specified time and date. Proposals must respond to all of
the criteria set forth in the request for proposal. Each proposal
must show a savings by use of the 1lease-purchase plan over
conventional contracting and financing methods. A firm that fails

to submit a written proposal, on the form supplied by the agenew

GOVERNMENTAIL UNIT, on or before the deadline is barred from further

involvement in the procurement process.
(f) After the request for proposals has been mailed and

before written proposals are submitted, the publie—ageney

GOVERNMENTAL UNIT may contact the firms and may hold any meetings,

discussions, or negotiations considered appropriate.

(g) The publie—ageney GOVERNMENTAL UNIT shall Kkeep the
written proposals confidential until the contract is awarded.

(h) The publie—ageney GOVERNMENTAL UNIT shall evaluate the
written proposals and score them numerically- to determine the
lowest RESPONSIBLE cost THAT YTIELDS THE MOST BENEFICTIAIL proposal
based on total scores. The agepey GOVERNMENTAL UNIT shall then
select,.but not rank, the three most qualified firms based upon the
evaluation factors set forth in the request for proposals.

(i) The publie—ageney GOVERNMENTAL UNIT shall send a letter

14
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to each firm that responded to the request for proposals, informing
the firm of the three finalists and the procedure that will be
followed in the awarding of the contract.

(j) The publie—ageney GOVERNMENTAL UNIT shall separately
interview the three finalists. Each interview may be attended only
by representatives of the finalists and by publie—ageney
GOVERNMENTAL UNIT personnel. The interviews are confidential.
Following the interviews, the publieageney GOVERNMENTAL UNIT shall
rank the finalists based on the weighted evaluation factors in the
request for proposals and+

43> award the contract to the top-ranked finalists+—e=

7E post L final offers. -
ey ey . for_best 3 final ofs .

£irme
(2) IN EVALUATING PROPOSALS AS REQUIRED IN SUBSECTION (1),

THE GOVERNMENTAL UNIT SHALL USE THE FOLLOWING CRITERIA:

(a) EXPERIENCE, INCLUDING THE NUMBER AND TYPE OF SIMILAR

PROJECTS COMPLETED BY THE DEVELOPMENT TEAM AND THE NUMBER OF YEARS

THE DEVELOPMENT TEAM OR ITS MEMBERS HAVE BEEN IN BUSINESS;

(B) A TECHNICAL APPROACH THAT INCT.UDES A DEMONSTRATION WITHIN

15
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THE _PROPOSAL THAT THE TECHNICAL ASPECTS OF THE PROJECT CAN BE MET,
AN ARCHITECTURAL AND ENGINEERING PRESENTATION SHOWING THE FLOOR
PLANS, SECTIONS, ELEVATIONS, DESIGNS, AND OTHER TECHNICAIL ASPECTS

THAT DEMONSTRATE COMPLIANCE WITH THE PROJECT, AND THE SELECTION AND

LONGEVITY OF MATERIALS AND _ EQUIPMENT;
c PROJECT MANAGEMENT INCLUDING AN ANALYSIS OF THE

DEVELOPING TEAM’S APPROACH TO THE PROPOSED PROJECT DESCRIPTION AS

PRESENTED BY THE GOVERNMENTAL UNIT, THE PROPOSED PROJECT SCHEDULE
OF CONSTRUCTION, AND THE MATINTENANCE PROGRAM;

D THE PROPOSED COST, INCLUDING CONSTRUCTION COSTS AND

OPERATING COSTS, AN EVALUATION SHOWING A COMPARTSON TO A SIMILAR

FACILITY OPERATED BY THE GOVERNMENTAL UNIT OR A COMPARABLE

GOVERNMENTAL ENTITY, THE LOWEST COST OFFERED THE GOVERNMENTAL UNIT,
AND EVIDENCE THAT THE PROPOSED FACILITY PROVIDES SAVINGS OVER

TRADITIONAL CONSTRUCTION AND FINANCING METHODS; AND

(E) IF APPLICABLE, THE APPROPRIATENESS OF THE SITE OR
LOCATION.

{3) THE CRITERIA IN SUBSECTION (2) MUST BE GIVEN AN

APPROPRIATE RELATIVE VALUE BY THE GOVERNMENTAL UNIT FOR SCORING
PURPOSES.

£2)-(4) Contractors, architects, engineers, and other parties
considered necessary to complete the project may contract together,
as provided by law, to pursue the project.

433(5) The publie—ageney GOVERNMENTAL UNIT shall enter into

a lease-purchase contract with the firm awarded the contract under

16
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THE PROPOSAIL THAT THE TECHNICAL ASPECTS OF THE PROJECT CAN BE MET,

AN ARCHITECTURAL AND ENGINEERING PRESENTATION SHOWING THE FLOOR

PLANS, SECTIONS, ELEVATIONS, DESIGNS, AND OTHER TECHNICAL ASPECTS

THAT DEMONSTRATE COMPLIANCE WITH THE PROJECT, AND THE SELECTION AND

LONGEVITY OF MATERIALS AND EQUIPMENT:
Cc PROJECT MANAGEMENT INCILUDING AN ANALYSIS OF THE

DEVELOPING TEAM’S APPROACH TO THE PROPOSED PROJECT DESCRIPTION AS
PRESENTED BY THE GOVERNMENTAL UNIT, THE PROPOSED PROJECT SCHEDULE

OF CONSTRUCTION, AND THE MAINTENANCE PROGRAM:;

D THE PROPOSED COST, INCLUDING CONSTRUCTION COSTS AND

OPERATING COSTS, AN EVALUATION SHOWING A COMPARISON TO A SIMILAR
FACILITY OPERATED BY THE GOVERNMENTAL UNIT OR A COMPARABLE

GOVERNMENTAL ENTITY, THE LOWEST COST OFFERED THE GOVERNMENTAL UNIT,
AND EVIDENCE THAT THE PROPOSED FACILITY PROVIDES SAVINGS OVER

TRADITIONAT, CONSTRUCTION AND FINANCING METHODS; AND

E I APPLICABLE THE APPROPRIATENESS OF THE SITE OR
LOCATION.
3 THE CRITERIA IN SUBSECTION 2 MUST BE GIVEN AN

APPROPRIATE RELATIVE VALUE BY THE GOVERNMENTAIL UNIT FOR SCORING
PURPOSES.

42)(4) Contractors, architects, engineers, and other parties
considered necessary to complete the project may contract together,
as provided by law, to pursue the project.

433(5) The publie—ageney GOVERNMENTAL UNIT shall enter into

a lease-purchase contract with the firm awarded the contract under

16
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subsection (1) . The contract must require the lessor to comply with

all applicable state, federal, and local laws in the construction

of the building—strueture;,—or—imprevements FACILITY, including the

‘bonding provisions in Title 18, chapter 2, part 2, and the

requirements for the standard prevailing rate of wages in Title 18,

chapter 2, part 4.
6 IN EVALUATING THE COST PORTION OF THE PROPOSAL, THE
GOVERNMENTAT, UNIT SHALL APPLY THE PREFERENCES PROVIDED FOR IN 18-1-

102.

NEW SECTION. Section 11. Lease-purchase contracts -

building and construction code requirements. A building,—strueture;
er—imprevement FACILITY constructed and leased to the publie-ageney

GOVERNMENTAL UNIT under a lease-purchase contract pﬁrsuant to
[section 2 10] must be constructed:

(1) in accordance with all applicable state and national
safety, building, and construction code requirements; and

(2) to last, at a minimum, for a period of 30 years.

NEW SECTION. Section 12. Lease-purchase contracts involving

private land. When a lease-purchase contract is awarded under
[section 2 10] to a firm that owns the land upon which the

building—structure,—oer—improvement FACILITY is to be built, the
publie—ageney GOVERNMENTAL UNIT must be granted an option to

purchase the leased buildings—land—and-anyappurtenant-—faecilities

FACILITY. The option price to be paid may not exceed fair market

value as of the time the option is exercised, as determined by a

17
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competent and qualified real estate appraiser selected by mutual
agreement of the pérties. However, the option price may not be less
than a sum equal to the remaining balance of any mortgage 1lien
encumbering the property and securing the repayment of money
advanced to the owner for the original construction of the building

FACILITY, plus an amount not to exceed 10% of the mortgage balance.

NEW_SECTION. SECTION 13. SUBLEASE TO PUBLIC ENTITY. A

GOVERNMENTAL UNIT MAY ENTER INTO A LEASE-PURCHASE CONTRACT FOR A

FACILITY AND CONCURRENTLY OR SUBSEQUENTLY SUBLEASE THAT FACILITY TO
ANOTHER PUBLIC ENTITY AS TLONG AS THE SUBLEASE TERM DOES NOT EXCEED

20 YFEARS OR THE TIME REMAINING ON THE LEASE-PURCHASE CONTRACT
WHICHEVER IS LESS.

NEW SECTION. SECTION 14. CODIFICATION INSTRUCTION. 1

[SECTIONS 1 THROUGH 6 AND 10 THROUGH 12] ARE INTENDED TO_BE

CODIFTED AS AN INTEGRAL PART OF TITLE 18, CHAPTER 2, AND THE
PROVISIONS OF TITLE 18, CHAPTER 2, APPLY TO [SECTIONS 1 THROUGH 6
AND 10 THROUGH 121.

(2) [SECTION 7] IS INTENDED TO BE CODIFIED AS AN INTEGRAL
PART OF TITLE 15, CHAPTER 30, AND THE PROVISIONS OF TITLE 15,

CHAPTER 30, APPLY TO [SECTION 77.

18
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3 SECTION_ 81 IS INTENDED TO BE CODIFIED AS AN TINTEGRAL

PART OF TITLE 15, CHAPTER 6, PART 2, AND THE PROVISTIONS OF TITLE

15, CHAPTER 6, PART 2, APPLY TO [SECTION 8].

NEW SECTION. SECTION 15. RETROACTIVE APPLICABILITY,

[SECTIONS 7 AND 8] APPLY RETROACTIVELY, WITHIN THE MEANING OF 1-2-

109, TO TAX YEARS BEGINNING AFTER DECEMBER 31, 1992,

NEW SECTION. Section 16. Effective date. [This act] is

effective on passage and approval.

-End-

19
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SENATE LOCAL GOVERNMENT
EXHIBIT NO. 4

DATE. S~ R3-93

. 644
HOUSE BILL NO oL no. /T8 644

INTRODUCED BY D. BROWN, FAGG

" A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE STATE;

COUNTIES, CITIES, UNIFIED LOCAL GOVERNMENTS, AND TOWNS TO CONSTRUCT
PUBLIC WORKS BY THE LEASE-PURCHASE METHOD OF FINANCING;
ESTABLISHING PROCEDURES FOR AWARDING THE LEASE~-PURCHASE CONTRACTS;
PROVIDING CERTAIN TAX EXEﬁPTIONS; AMENDING SECTION 15-10-412, MCA;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN A RETROACTIVE

APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. SECTION 1. SHORT TITLE. [SECTIONS 1 THROUGH %
AND—S 6 AND 10 THROUGH 12] MAY BE CITED AS THE “LEASE-PURCHASE
CONTRACT ACT".

NEW SECTION. ~SECTION 2. DEFINITIONS. AS USED IN [SECTIONS 1
THROUGH 7—ANP—9 6 AND 10 THROUGH 121, THE FOLLOWING DEFINITIONS

APPLY:

1 UBUFEDINGY "FACILITY" MEANS ANY BUILDING, STRUCTURE, OR

OTHER IMPROVEMENT TO REAL ESTATE THAT IS TO BE CONSTRUCTED, LEASED,

AND SOILD TO A GOVERNMENTAL UNIT PURSUANT TO A LEASE-PURCHASE
CONTRACT. A BUILDING, STRUCTURE, OR OTHER TMPROVEMENT TO REAL
ESTATE IN EXTSTENCE AT THE TIME A LEASE-PURCHASE CONTRACT IS
ENTERED INTO MAY NOT BE THE SUBJECT OF THE LEASE-PURCHASE CONTRACT

UNDER [SECTIONS 1 THROUGH 6 AND 10 THROUGH 12] UNLESS THE BUILDING,
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STRUCTURE, OR_TIMPROVEMENT IS A RECOGNIZED HISTORIC STRUCTURE IN

NEED OF PRESERVATION.

(2) "GOVERNMENTAL UNTIT" MEANS THESTATE-OR ANY COUNTY, CITY,
UNIFIED ILOCAL GOVERNMENT, OR TOWN, '

(3) "LEASE-PU?CHASE CONTRACT'" MEANS A CONTRACT ENTERED INTO
PURSUANT TO [SECTIONS 1 THROUGH F—AND—5 6 AND 10 THROUGH 121,

WHEREBY THE LESSOR LEASES AND SELLS A BUYFEBING FACILITY TO A
GOVERNMENTAL UNIT.
(4) "IOCAL GOVERNMENT" MEANS ANY COUNTY, CITY, UNIFIED I.OCAL

GOVERNMENT, OR TOWN,

NEW SECTION. SECTION 3. AUTHORITY TO ENTER INTO LEASE-

PURCHASE CONTRACTS. ANY¥ IN ADDITION TO CURRENTLY AUTHOR;ZED METHODS
OF CONTRACTING PUBLIC WORKS, ANY GOVERNMENTAL UNIT, AS>AUTHORIZED
BY ITS GOVERNING BODY, MAY ACQUIRE BY LEASE-PURCHASE CONTRACT ANY
BUFEDBING FACILITY AND THE SITE ON WHICH IT IS LOCATED THAT IT IS
OTHERWISE AUTHORIZED TO ACQUTRE. A LEASE-PURCHASE CONTRACT MUST

INCLUDE:

(1) THE TERM OF THE LEASE-PURCHASE CONTRACT, WHICH MAY NOT
EXCEED THE SHORTER OF THE ESTIMATED USEFUIL, TLIFE OF THE BUFLBING

FACILITY OR 20 YFARS:

(2) THE AMOUNT OF RENT AND THE DATES WHEN THE RENT IS _DUE:;

Had
2
\w)

(3) AN OPTION FOR THE GOVERNMENTAL UNIT TO PURCHASE THE

BUEEDEING FACILITY AND BUFEBING FACITITY SITE ON ONE OR _MORE DATES

BEFORE THE EXPIRATION OF THE LEASE-PURCHASE CONTRACT, WITH
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BUTTE LOCAL DEVELOPMENT CORPORATION

SENATE LOCAL GOVERNMENT

EXHIBIT NO___ 5

BLL NO___ /7B b ¢4

DATE: March 23, 1993

TO: Members of the Senate Local Government Committee
FROM: Evan Barrett, Executive Director
SUBJ: Support for HB 644

I am sorry that a business commitment in Washington DC precludes me
from appearing to testify in favor of House Bill 644. I hope that
this written testimony will adequately express the desire of the Board
of Directors of Butte Local Development Corporation to see passage of
this bill. .

HB 644 provides needed flexibility to local government in the
construction of buildings and other facilities. As an economic
development organization,. we work closely with local government in
accomplishing community and economic development. Any new tool
provided to local government which allows them to desian, construct,
and finance facilities at less cost to tax payers is needed in the
current economic climate for local government.

Additionally, construction is a basic sector job producer. It is
recognized as such by all economists. Job creation is the most
important challenge facing our state and the kind of jobs that can be
created from public works construction are among the better jobs
available. They also generate secondary and spin-off jobs. Because
of our commitment to economic growth and jobs, the Butte Local
Development Corporation Board of Directors recommends that the bill be
passed with the amendments being suggested by Representative Brown.
Those amendments represent the consensus among virtually all parties
interested in this legislation which is innovative for Montana, but
has been highly successful in other states for many vyears.

Thank vyou.

203 West Mercury » P.O. Box 507 e Butte, MT 359703 & (d406) 723-4349 » FAX (406) 723-5345
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Fax: 259-42]11  ARCHITECTURAL SOCIETY
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Testimony for H Bill March 23, 1993. MONTANA ASSOCIATION OF
REGISTERED LAND SURVEYORS MARLS
, MONTANA SOCIETY
For the record, my name is Tom McNab. | represent the Montana Technical oF enGiNgeRs MSE
Council. The council is made up of 11 professional design socleties. AND ELECTRONIC ENGNEERS \€EE

Our members provide design and project management services on buildings,
utilities, and other site improvements related to public works projects.

We have had a spirited discussion about HB644 based on the two basic portions of the bill.

The first part of the bill concerns lease purchase financing method. MTC supports the use
of lease purchase financing because it provides a method of financing needed public works
projects when traditional funding methods are not available, and allows local government
units to use an alternate funding method that the state currently can use under MCA 18-3
part |

The second part of the bill is the procedure for awarding the lease purchase contract. This
part of the bill should be re-labeled Procedure for Awarding a Design Build Lease Purchase
contract. Design Build is a considerably more complicated process for delivering a public
works project than the current process in place in the state.

As a resuit MTC is divided on supporting this portion of the bill. For the committee's inforrnation, we provide
the following brief comparison of the two delivery processes.

The following diagram shows the fundamental difference in the two delivery methods.

Traditional method: SENATE LOCAL GOVERNMENT
EXHIBIT NO.__

enant/Owner A, S -3~ 43

(Government unit)

Contract Contract
Design
Professional

Owner selects design professional based on qualifications, then negotiates fee.

° Owner works with the Design Professional to develop the design, having input throughout the
decision making process.

Owner contracts for construction based on bids received from contractors who have bid on a
complete design that defines the quality, scope, and function required by the owner.

Design professional represents owners interest (advocates for the owner) through the entire
process.

.'mw COORDINATING COUNCIL FOR MONTANA DESIGN PROFESSIONS
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Design build:
Tenant/Owner
(Government unit)
Contract
Design Build Entity
includes: Contractor
Financing
Design Professional
han r r nsibiliti f parties involved:
° Process requires that the government unit have the inhouse or contracted capability to make
program, functional, quality decisions up front to prepare the request for proposal.
° Allows little input in the design process after the program is developed.
° Requires tenant/owner to evaluate a number of technical proposals invoiving construction

techniques, building code issues, construction costs, energy costs, financial evaluation, functional,
and aesthetic issues, to name a few.

° Provides no representation of the "tenant/owner” in the process.

° The design professional is contracted to the design build entity; not the tenant/owner and is
responsible to the design build entity.

The Montana Tech Council is concerned with the question ‘who advocates for the tenant/owner' and how
are their interests protected during a complicated review process?

The current law allowing lease purchase of state projects uses the traditional method of design bid construct
to deliver the project, but adds a bidding requirement for lease purchase.

This committee must decide if design build is appropriate for local government units to use as a public
works delivery process.

Thank you for your attention.

MeNab

Thomas E. McNab
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IRS design-build job
taxes teams’ good will

Anonher federal design-build compe-
ttion has left a host of angry bid-
ders feeling exhausted, exploited and
financially drained. Aside from losing,
they are upset that the General Senvices
Administration allowed 11 bid teams to
{ spend 18 months vying for a §100-mil-
lion contract to develop and build a
new Internal Revenue Service computer
center in downtown Detroit.

GSA awarded the job late last month
to a Chicago-based project team led by
developer Walsh Higgins & Co. The
firm will own and maintain the 900,000-
S%-.fl. three-building complex under a
20-year lease agreement with GSa. The
federal government will pay the firm an
annual rent of §14.9 million. A sister
company, Walsh Construction Co. of
lllinois, will be the general contractor
on the two-year, build-to-suit project.
Lohan Associates is the architect. Work
is expected to break ground this spring
and create more than 1,200 jobs.

Most bids estimated the cost of the
project at about $85 million and called
for an annual rent closer to S17 million.
But Walsh won because GSa chose “the
offer that represents the best value to
the government, not necessarily the
lowest price,” notes Nanette L. Mvers,
GSA's contracting officer. She claims
this approach allowed GSA 10 make
uade-offs benween price and five other
factors—quality, experience, energy
conservation, occupancy schedule and
an operation and maintenance plan.

Several unsuccessful bidders say they
are frustrated because they still do not
know how Gsa weighted each factor or
what criterion was decisive. They also
note that GSA amended its proposal six
times, requiring multiple submissions
that pushed the cost of each bid up to
an estimated $500,000 or more.

“Many of us feel very badly about the
whole process,” says Arnold Mikon,
president and chief executive officer of
architect-engineer Smith Hinchman &
Grylls Associates Inc., Detroit. “We
spent over E300.00Q ourselves for a fee

at probably would have been about
$4 million. So our risk-to-reward ratio
here was really a zero-sum game.”

SH&G's bid team included Detroit
contractor Walbridge Aldinger and
Houston developer Gerald Hines. Oth-
ers dissatisfied include The Turner
Corp., New York City, U.S. Equities
Rcaﬁy Inc., Chicago, and Hellmuth
Obata & Kassabaum Inc., St. Louis. - @
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REED-DORANASSOCIATIS
INYERIOR CONSULTANI S

February 18, 1993

Chaster A. Widom, FAIA

Vioe President

The American Institute d Architects
2020 Santa Monica Bowutevard Suite 400
Santa Monlca, CA $0404-2063

Dear Chet:

Thank you for this request and opportunity to discuss with you issuas of Importance to the
Interiors Committea. We commend the Board for thelr new found commitment to the commlttoos
and broadar view of the Institule and profession.

Fortunatsly (in consideration of your request for brevity), | did not recaive your lefter until day
before yesterday and should have no problem being brief. 1 soliciied responsas from the other
members of our steering group which | have enclosed in their entirety.

| would like to suggest some background reading It you have not already had the opportunity.
*Interior Perspectives: The Challenge to Excelience In Interior Design,” an interiors Committoo
program from last year, and *Current Practices In the Architecture of interiors® ame both AlA
publlcatlons and will provide Insight Into some of the following Issues.

As you will ses in reading the Individual responses herain, our committes is not uniike the
profession as a whols In our diversity. The size of fimm, slze of projects, types of projects,
geographic location, and methodologies of practice all vary. One commonaliity we do share Is that
the practice of interior design Is different from the practice of architecturs.

In Rob Steinmetz's lsttar, he flustraies the point that Interiors, as a practice typo, has boen largely
ignored by the Institute. If not ignored, misunderstood. This is confirmed by an informal survey of
our members regarding use of AIA documents. The majority of committee members do not use
AlA contracts, specs, or other AIA documaents because they just don't apply to our needs.

I belleve the eason these documants dont ft the naed Is that thay are craated by people who do
not understand interiors practice. Not that they aren't good documents in and of themeaelves, the
problem Is that they strive to fit into a moid that Is just not right. That mold s tho AlA mold. A mold
that doesn't accept dversity.

The vast majortty of projects that we become Involved in are very short lived in comparison 10
architecture. in relall design, the average life span of an installation [s five years. Offices and

- heatith care mey be five to 1en years. The prioritias for interior projects and project delivery are
radically different from that of common architactural projects. The emphasis of the last few years
has been to keep it as cheap as possible, including the fees. Please read the attached edltoﬂa:
from June 1892 Intariors magazine.

Kirk Mitlican points outin his lettor the obsession for project management within his firm, which Is
&ls0 prevalent within the profession. In discussions with Rob and Kirk, the concopt of the AlA as a
framework for methodologles for a varety of practice types and project types was discussed as
one approach that could be considared.

REED -DORAN-A3SOCIATES, INC.

240 WAYNE AVL + DAYTON, Ot -+ 40402
R I . Y""a .Y A &



NEW RULE TO CLARIFY “DESIGN/BUILD"

PROJECT DELIVERY PROCESS

—by Professor Walt Lewis, FAIA

The selection, by both private and public
owners, of the “design/build” project de-
livery process has been increasing. There are
numerous versions and approaches to the
design/build process, some of which are
illegal under the current provisions of the
1ilinois Architecture Act. This has prompted
the lllinois Architecture Licensing Board
{Board) to make recommendations to the
Department of Professional Regulation to
enact a new rule to clarify how the design/
build project delivery process can be
executed legally in lllinois.

For the purposes of rulemaking, the
design/build project delivery process is
defined as a method in which one entity
signs a single contract accepting full re-
sponsibility for both the design services and
the construction execution for a building
facility. This is in contrast to the “traditional”
project delivery process in which muitiple
contracts are awarded separately to an
architect for the design services and to a
contractor for the construction execution
(See Figure 1. - Project Delivery Processes).

The declaration of public policy in the
Illinois Architecture Act asserts that the
practice of architecture is subject to regu-
lation and control to protect the public
health, safety, and welfare and that only
qualified persons are licensed as architects to
practice architecture in the State of lllinois.
The Act further requires that all buildings
within the State that are intended for use by
the general public must be designed by an
architect licensed by the State. The practice
of architecture is defined to include the
offering to furnish professional services as
well as actually furnishing the professional
services.

When an owner contracts with a design/
build entity to “design” and “build” a project
to be used by the general public there can be
no question that their agreement contem-
plates the “practice of architecture.”

Conversely, when the desigrvbuild entity
is in the process of soliciting or marketing
their “design” and “build” capabilities to an

owner whose facilities will be used by the
general public, the entity is clearly “offering
to furnish” and “intends to furnish” archi-
tectural services, that is, “practice archi-
tecture.” If the design/build entity is a firm
engaged in the practice of architecture, in
Illinois, it must do so, according to the
lllinois Architecture Act, in one of the
following forms:

* sole proprietorship;

¢ partnership;

o professional corporation;

e limited liability corporation; o,

o general business corporation.

A partnership or corporation which
includes within its stated purposes, practices,
or holds itself out as available to practice
architecture, must obtain a license from the
Department of Professional Regulation to do
so. Such an entity seeking to be licensed is
required to meet the following criteria:

1. two-thirds of the Board of Directors, in
the case of a corporation, or two-thirds of the
general partners, in the case of a partnership,
are licensed under the laws of any State to
practice architecture, professional engin-
eering, or structural engineering; and,

2. the person having the architectural
practice in this State in his charge is:

b bt
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HB - 6 44

a) a director, in the case of a corporation,
or a general partner, in the case of a partner-
ship, and

b} holds a license under this Act.

The Board is considering rules that would
require that an entity which is a partnership
or corporation offering a combination of
architectural services together with con-
struction services may offer to provide
architectural services only if: ‘

A. an architect licensed in lliinois par-

“ticipates substantially in all material aspects

of the offering;

B. there is written disclosure at the time of
the offering, that such architect is engaged by
and contractually responsible to such
partnership or corporation;

C. such partnership or corporation agrees
that such architect will have direct super-
vision of the design and that such architects
services will not be terminated without the
consent of the person engaging the partner-
ship or corporation; and,

D. the providing of architectural services
by such architect will conform to the pro-
visions of the lllinois Architecture Practice
Act of 1989 and the rules adopted there-
under, which includes {1.) and (2.) above.

o] [ @

FIGURE 1 PROJECT DELIVERY PROCESS KEY
m E @ Owner
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Design-build job stokes tempers

esign-build construction is
growing in popularity
among federal agencies,
but some of the 15 losin
bidders on one Corps o
Engineers’'s contract awarded earlier
this month are pretty sour on the
prospect. They dlaim that the selection
process is too confusing and expen-
sive. Corps officials say they hope to
smooth out ad hoc local rules with
national guidelines soon.

The $58.4-million, 600,000-sq-ft
Sparkman Center for Missile Excel-

="
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largest design-build projects the Corps
has undertaken, say Corps officials. It
was bid in Auﬁst y the Corps's dis-
gict office in Mobile and the winner
was a joint venture of Centex Rooney
Construction Co. Inc., Fort Lauder-
dale, and Adanta architect Smallwood
Reynolds Stewart Stewart & Assodates
Inc. Construction starts in early 1993.

Evolving rules. The Corps’s selec-
tion process for design-build projects
still is evolving. “Basically we haven't
done many, but there’s going to be
more of 1t,” says a source at the

lence in Huntsville, Ala., is one of the
DN LIh A 7 e don - s A

How the bidders stack
Centex-Rooney Constructon Ca. Ine., |
_ FU Lauderdale, $58,599.900, Mambat- |
$57.999,000; Bloust hmc:, Montgomery,
Ab $5871091% LW. Batesom O,
Dallas, $58,547,000; Hemeel :
Constraction On., Licde- Rock, ' Axk
$58,725,000; Caddell’ Coustruction

RS L

Corps’s Construction Policy Group in
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Washington, D.C. He says a study
group has been formed to develop an
overall policy, but “it’s still in the in-
fancy stage.” Meanwhile, individual
districts work on their own.

Many of the 15 losing bidders on

 the Sparkman project are bitter about

the e e—:g_erddm some fu-m.sA
say cannot afford to repeat. Ac-
cording to several bid teams, the main
problems were uncom ted costs,
subjectivity in selection and a lack of
explanation at the end as to why their
firms did not win.
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ed $4 million or more pursuing the
project. All 16 bidders developed their
“design o 20% 10 30% completion and
several bidders estumate that each
?tnt at least $250,000 and as high as
500,000. No compensation will be
id to the losing firms. “We're big
ys. We knew there was no guaran-
tee, but this is a waste of resources,”
says Ennis Parker, ident of the A-E
division of Rosser Fabrap Inc., Atlanta.
l‘x‘ teamed with MBami'z:l & Gorie Inc.
ontgomery, Ala. “In a sense it's ex-
ploitive,” he claims ‘

bridge Mais., which teamed with

m Hyman Construction Co., Be-
' Md. By not limiting the com-

petition, “15 teams were burned, and
they're going to be reluctant to bid
agam,” he says.

The Corps considered short.listing
firms, but decided that such a move
could Jead to a protest because the
teams were equal z qualified, says- Ed
Crabtree, chief of construction con-
tract_administration for the Corps's
Mobile District. “In faimess 10 all the
bidders, we thought it was in their best
interest {for us] to review all the pro-
* hehesays. Ng?hcless,ed rag-
tree. says he was “flabbergasted” by
the large number of proposals.

Teo much work. Crabtree daims
that the selection criteria did not re-
g:lre firms to develop the design as

as they did. “It was kind of up to
the mmua) proposers,” he cxplgms
“A lot of them carried the design far-
ther than we intended.” He says the
_project was funded by a ial con-
: ﬂ:uonal zpcgro riation of $67.6 mil-
: of which $58.4; million .was. for
Dew con(;mncﬁon. Fm‘wm;h”kegi to
denﬁz e most space into the office
builds gformep‘g:é.benys.

Forms bidding the Sparkman ?rlcluect
also qiticize the post-selection follow-
up, saying they received litde meaning-
ful feedback. Firms requesting a de-
briefing received a four-page synopsis
of thew proposal’s shoricomings, but
no companson with the winner, says

b Harber, Consronion Cor B
Harbent Construction Co., Bir-
i Ala. “Nobody knows what
“;_he ‘nwimmm'eg proposal win,” he
says. “For m we L, we
could at least get m e
“It's n..";;;' too cosdy,” concludes
Parker. “We've bid two General Ser-
.vices. Administration projects and this
~-one and they all h“alve been unsatisfac-
tory experiences. We ‘never say never,’
but we're cenainly soured on the
. s

process.
By Steven W, Seter

i

Unions want winner’s
circle on Olympics work

N

u nion workers rallied in downtown
Atlanta Sept. 18 to make their
case for a union-only employment pol-
kzggor consguction relating to the
Summer Olympic Games, settin
the su&e for a protracted wrangle wi
local Olympics offidials.
About 5,000 unionists from various

.industries showed up, including a sub-

stantial contingent of union construc-
tion workers. exhoried Atlanta
Olyrrknpics chief B'; y Payne to l;‘ugt
workers right,” ymsmnn"g ivable
wages, h@ﬂ?h cre and benefits on
Olympics construction and operating
contracts.
ﬂﬂeuejachon led the march and the
y was peaceful. It marked the most
overt move by unions in an 18-month
series of pegotations with Olympics
managers. At issue is $500 ion
worth of construction contracts and
more than $] billion in other revenues
that the es will generate during
the two-week event in August 1996.
The march was organzzed by the
mult-industry Adanta Labor Coundil
and it drew workers from 20 states and
representatives from 37 state and na-
tional AFL-CIO affiliates. Charlie Keys,
business manager of the North Geor-
Eia Building and Construction Trades
ouncil, acknowledges the slim
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Atianta rally had thousands of tadesmen pressing for union-only project agreement.

chances for a union-only project
agreement for the construction work.
But he says the unions will still hound
Olympics offidals. “We've tried to
make it plain that we're not against the
Olympics, but they can’t hide behind
the Olympics mystique to mistreat
workers,” says Keys.

A private eniity called the Adanta
Committee for Olympic Games
has been esublished to manage the
games. Officals say contracts will be
awarded on a “merit” basis, but they
have not forma‘sll_n adopted a policy. A

dedision likely will be made at ACOG's
board meeting on Oc. 20, says a
The position of ACOG is

3?!!! union and ?om.mior‘x‘ firms
compete on equal footing. A simi-
lar policy was adopted for %he now-
completed Georgia Dome and union
firms won about 30% of the $207-
million project.

Local construction associations are
opposed to any ‘%e of union-exclu-
sive agreement. “We are very much

to a proj ent or

umuon-only policy."":aays ohn Chamb-
Jess, executve director of the Georgia
chapter of the Assodated General
Contractors. “The Jow bidder should
get the work.” s

ENR/Septermber 28, 1982
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The Large Firm Roundtable supparts the federal government's efforts to achieve high quality and cost-
effective design. Howeves, the competitive design/build approach is unlikely to achieve that goal because:

. The cost to participate is very high. .

. There is inadequate compensation for the design professionals and contractars.

+ " TheFunctional and Space Programs frequently are inadequately prepared.

. There is no pre-qualification process, so many firms who are unqualified waste time and effort.

’ Selection criteria is not published.

. There is no opportunity for interaction between user and designer.

. Profits are achieved at the expense of quality.

. The building agency unfairly is transferring risk and cost to the design and construction industries.
The Roundtable recommends that the AIA neutral policy be changed 1 one of opposition; and that meetings
;;iﬂaiiﬁﬂget?ogidgnmfesﬁonﬂsandmeAchmnedmdwebp support for selection based on

It is further recommended that the AIA take the initiative to forge & cormon position with allied

professionals to educate the Congress and provide the federal government with a detailed process which will
achicve the government's goal of archinecture with value for money.

HLA:p
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RECOMMENDATIONS OF THE LARGE FIRM ROUNDTABLE
OF
THE AMERICAN INSTITUTE OF ARCHITECTS
"ON
IMPROVING SELECTION PROCEDURES FOR DESIGN-BUILD PROJECTS

June 19, 1992
Background

Memben of the Large Firm Roundtable of the AIA, meeting on May 1, 1992, in Minneapolis,
Minnesota, asked the AIA to convene an ad boc focus group to discuss design-build selection
yrocadures in use in government procurements and, if passible, to make recommendations for

improving the procedures.

On June 19, 1992, the focus group convened in Boston, Massachusetts. Attending were
representatives of the following firms, all with experience in design-build projects:

Ellerbe Becket, Inc., Minneapolis, Minnesota;

Flad & Associates, Madison, Wisconsin,;

Gruzen Samton Steinglass, New York, New York;
Hellmuth, Obata & Kassabaum, Inc., St. Louis, Missouri;
NBB]J, Seattle, Washington;

RTKL Associates, Inc., Baltimore, Maryland;, .

The Stubbins Associates, Cambridge, Massachusetts.

Joining them were the chairman of the AIA's Federal Agency Lizison Consulnng Group
and the AIA First Vice President/President-Elect.

Focus group members discussed the fact that federal and state agency officials bave resorted to
so-called "nontraditional” project delivery methods, such as design-build, in an effort to avoid cost
overruns encountered during construction projects. The use of nontraditional methods seems to
arise from officials’ frustration with the complexities and inefficiencies of their own "traditional”
procurement methods, which are enshrined in complicated procurement regulations.
Unfortunately, “traditional” procurement methods usually do not use (or seem to be precluded
from using) standard cost control procedures used in private industry such as preselected bidders,
construction phase contingencies and “partnering.”

Some focus group members reported baving been told by government officials that design-build
procurements bad been successful in controlling costs; other focus group members

conversations in which officials said they were not sure whether design-build bad been effective or
not. But focus group members agreed that design-build projects have become common and are
likely to remain so.

Focus group members then discussed various design-build projects with which they had been
involved, eitber as the design members of teams competing for the design-build project or as
members of design-build selection juries. The projects discussed included both state and federal
design-build selections.
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There emerged a consensus that the procedures and practices listed below seem to characterize
successful design-build selections. By “successful design-build selections,” the focus group
members mean a process that: (1) treats fairly the design-build teams competing for selection in
terms of their time, money and effort; (2) gives the government a design-build team, project plans
and s budget it can count on, (3) assures the government of good value and a facility suitable for
the purpose intended, and (4) fosters even in Josing competitors a sense that they have been dealt
with fairly (and thereby minimizes the possibility of award protests).

Limited Prequalification. Design-build selections are typically run in two phases. In the first
phase, teams submit statements of their qualifications. Those firms chosen to proceed to the
second phase prepare relatively detailed designs and cost estimates. In successful selections, only
three to five firms are chosen to proceed to the second phase. Allowing more competitors than
this severely complicates the selection panel’s job and it makes it extremely unlikely that the
agency commissioning the project will be able to pay compensation to the second phase
competitors. . With many more firms competing in the second phase, it is more difficult to have
mearingful communications with them about details of the project program and there are only
that many more disappointed competitors in the end who have invested considerable time and
money to no avail, and who may have a possible interest in protesting the award.

Selecting a few firms for the second pbase should be done according to criteria spelled out from
the start. Prequalification is typically accomplished through relatively simple written submissions
and interviews. Criteris often include requirements that teams have experience on similar types
of building projects, but the criteria should pot be so stringent that newly formed-teams and
innovative concepts are precluded.

There is nothing novel about prequalifying only a small number of teams; the *traditional”
architect-engineer selection process typically involves prequalifying three to five firms prior even
to interviews.

Compensation and Limits on Presentation Materials. A stipend should be paid to each of the
teams selected for the second phase. If limits are imposed on the time devoted to the second
phase and to the materials and documents that the competitors are required to produce, it is
possible to limit the amount of fair compensation.

In design-build selections, competing teams are usually required to produce a design with a
detailed (and sometimes guaranteed) price proposal. To produce the price proposal the
contractor or developer member of a team often has to do no more than it would under the
traditional project delivery system: pamely, take a set of design documents and estimate the cost
of construction. Under some design-build selections, however, the team is also required to
provide private market financing for the project as well as to provide a site. In those cases, the
coatractor-developer must expend much more effort thap under the traditional system. But the
design team member must always do considerably more work than under the traditional selection

system.
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Under the traditional system, the architect-engineer designer does not produce any of his design
product in competing for the project. The effort, rather, is put into analyzing the approach
required by the project. In a design-build competition with a required price guarantee, the
designer i likely to be required to proceed through schematics and design development (at Jeast
35% of total design services) in order to permit the team to establish jts price for the project. In
some cases, the designer may have to proceed through construction documents (at Jeast 75% of
total design services). Not only is this an unreasonable burden on the competitors, but it means

- that all of this work is done without benefit of detailed owner or user input. It is therefore likely
that much of the work will need redoing later.

Masy design-build selections require the design-build team alone to bear the costs of producing
the detailed designs and cost estimates. The winning team may be compensated for this work.
The unsuccessful competitors are often not compensated, and this often leads to resentment at
best and litigation at worst.

Reasonable compensation should be paid to the phase two competitors. The amount of detail in
designs and cost estimates has been curtailed in successful design-build selections. Experience
shows that at Jeast minor changes must usually be made in designs and cost estimates once the
design-build team is "on board." Curtailing the detail required in phase two submissions (by
limiting the aumber of drawings required, not permitting models, etc.) reduces the time and
‘expease for everyone, including the government agency, involved in the selection. But the detail
required in submissions can only be curtailed if the requirement for s guaranteed price is also
eliminated: as long as a price guarantee is required, competing teams are forced to go through
exteasive design development, regardless of bow simple a design submittal is officially called for.

Jury or Selection Panel. A competent jury is crucial. Members should include design and
construction experts from outside the government agency to take advantage of fresh perspectives
and to insulate the process from giving the appearance of political or insider selections. Of
course, the jury should also include representatives of the government agency that will use the

- The jury should be selected early enough to review and comment on the program and to make
the prequalification selections. This provides continuity and consistency in the judging process. It
s essential that the jury be knowledgeable about and in accord with the program requirements.

The pames of jury members should be made public. Potential competitors will know what design
and other predilections the jury members bave, and they ought to know. That way, they can
make an informed decision about whether to go into the selection process or not.

Altbough government regulations may require final selections to be made by a government
official, state and federal regulations usually permit outside advisory panels to be constituted, so
long as conflict of interest rules are followed.

Program and Criteria for Evaluation. In order for competing teams to have a clear

- understanding of the project and, commensurately, for the government agency to get proposals
responding to its requirements, the project must be clearly delineated in the program documents.
Expectations for the facility’ performance and quality must be clearly stipulated.
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Criteris for prequalifying and for final selection must be clearly stated in writing to avoid
misunderstanding and Jegal challenges. For the final selection, it is important to describe what
wexght will be given to various criteria, such as design quality, cost, etc. And, as uot.ed sbove, the
jury should be consulted in devising the program and selection criteria.

Feedback. There is a widespread misconception that “blind” competitions are fair. Competing
teams are often forbidden to have private conferences with the project’s managers until the
competition is over. In order to answer the inevitable questions about the program, agencies
often arrange public question-and-answer sessions at which all teams are present, or else written
questions and agency answers are circulated 1o all teams. The problem with this is that, under
either format, teams are reluctant to ask important questions that would divulge their design or
financing intentions to other competitors.

A better solution has been used in some state design-build projects. Each team is given an equal
opportunity for direct and private communication with the project managers. Basic elements of
fairness are retained and each team gets to ask the important and possibly tell-tale questions it
has. The result is proposals that respond more directly to the agency’s intentions. A side benefit
i that the agency managers have an opportunity to evaluste how each team approaches the
project and how it interacts in a private working session.

It is also important to provide candid feedback to unsuccessful teams after the prequalifications
are made and again upon final selection. Written jury reports should be provided after each -
phase describing why the successful competitors were selected. Waiting until a contract is signed,
~ as is often the practice, leads to a growing sense of frustration and perceptions that the process
may not bave been fair. Teams want and need to know how they fell short. The agency needs
teams to feel that they bave a reasonable chance if they submit for the next project.

Qualifications-Based Selection. The above comments focus on a design-build process based on
competing design and price proposals. The government’s needs may be better met through a
design-build selection based on teams’ relative qualifications. Such 8 procedure would still select
a single entity responsible for integrating design and construction; a guaranteed price could be set
at the appropriate point in the subsequent design pbase. This selection method would have the
added benefits of allowing detailed user/owner input in the earliest stage of the design process
and would also reduce the time and cost of the selection process. Fair pricing could be assured
by open-book costing and existing government suditing procedures.
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THE AMERICAN INSTITUTE OF ARCHITECTS

December 30, 1992

Mr. James B. Stewart, Director
Office of Design and Construction
Public Buildings Service

General Services Administration
18th and F Streets, N.W.
Washington, DC 20405

Dear Mr. Stewart:

The Request for Proposal (RFP) for a design/uild procurement for a new federal
courthouse in Minneapolis, Minnesota contains the seeds of a disaster for the
government and design and construction firms. The American Institute of
Architects urges GSA to revise the RFP and re-think this procurement. We

" urgently request the opportunity to meet with the appropriate GSA officials.

AlA urges use of the traditional design/bid/build process which utilizes the well-
understood and qualifications-based selection procedures of the Brooks Act. - The
traditional process, with a few adjustments, may well be the best method through
which this project can be delivered.

But if GSA finds that design/build is a better method for this project, then AIA

requests that the following recommendations be adopted. We believe our

recommendations will enhance the quality of competition, ensure equitable

treatment to firms submitting their qualifications for this project, and restore the
" construction industry’s confidence in GSA's ability to administer a successful

design/build project.

In addition to these specific recommendations, we are enclosing a copy of our
general recommendations on design/build procedures which we previously
discussed with you.

Minimum Requirements for a Firm Need to be Strengthened

Design/uild often imposes inordinate and unwarranted costs on A/E and

1745 Ve Yotk Merne NN
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construction firms. A chief contributor to those costs is that too many firms are
allowed to compete for the contract following the minimum requirements review,
even though most of these firms do not have a realistic chance of succeeding. All
these firms continue expending huge sums to develop negotiating positions and to
generate submittals. GSA should slate 3 to 5 firms only to prepare submissions.
Short lists of that size are routinely prequalified under traditional design/bid/build
procedures.

The unfairness of keeping too many firms in the running for a project was
documented in the enclosed article in the September 28 edition of ENR Magazine.
This article explained the frustrations of 15 unsuccessful offerors participating in a
design/build RFP issued by the U.S. Army Corps of Engineers.

AlA encourages GSA to amend its RFP to place additional obligations on
prospective offerors to demonstrate their abilities to perform on this project. GSA
must reduce the field of competition at some point in the selection process, and
AlA believes that the reduction must come at this point. Minimum requirements
could include, for example, that:

®cach of the offeror’s required team members must have successfully provided
delivery services in their proposed capacities for at least three of the space types
listed in subparagraph 2.1.1.3; '

ehigh-rise experience be defined as experience on a building not less than 12
stories in height above grade;

eofferors be able to submit examples of fwo previous design/build projects
pursuant to subparagraph 2.1.1.8;

oofferors must provide examples of how they bave fulfilled the RFP’s two-fold
design requirements of 1) providing efficient and economical facilities for the use
of the courts, court-related functions and other government agencies, and 2)
providing visual testimony to the role and responsibility of the U.S. courts in
assuring justice and equality before the law. The new courthouse, sccording to the
RFP, is to be a building dedicated to the law and the attainment of justice, and the
design of the courthouse should reflect the nobility of these aspirations and their
timeless quality. The examples should accurately reflect these requirements.

A Firm's Qualifications

AIA recommends that GSA reduce the number of submittals required in the Phase
2 evaluation. AIA understands from its members that the cost for a firm to submit
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the information that is required in Phase 2 is estimated to be $300,000 to $400,000.

t of Sti

AlA requests that GSA offer to the 3 or S final proposers a stipend commensurate
with the amount of work that they will be required to perform.

ecti ane i ti

GSA peeds to identify immediately the members of its selection panel. This
information, if provided at the beginning of the process, could reduce the number
of competing firms, since some design/build teams could voluntarily remove
themselves from the process if they believe that they may not be viewed favorably
by the selection panel. Proposers are placing a large sum of money at risk to
compete in the design/build RFP. It is only fair to provide this information to the
proposers in order to let them properly assess whether or not they want to accept
the risk of competing.

These amendments will impréve the process by which GSA is seeking proposers
for its design/build RFP. We heartily encourage you to make these amendments
so that the design and construction industry will not meet with the unneeded
expense and so that GSA will not meet with the contention and protest that have
characterized some past GSA and Corps of Engineers projects.

We look forward to working with you to secure changes in this design/build RFP
and in the GSA design/build program overall. We request a meeting with you and
the project managers at the earliest opportunity to discuss these recommendations.

Sincerely,

R4 Pk

Robert A. Peck
Group Vice President
External Affairs

MAP daj
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E. G. SPURLING. JR. FAlA
6312 Marjory Lane
Bethesda, MD 20817-5804

THE NORTH CAROLINA BOARD OF ARCHITECTURE

P 501 N. BLOUNT ST. RALEIGH, N. C. 27804 IWT7II-0644
August 24, 1992 ‘ EA Ll L
3-33-93
RE: DESIGN/BUILD OPINION BY THE . HEB- &/
NC BOARD OF ARCHITECTURE
-Ladies and Gentlemen:

The North Carolina Board of Architecture has received a number of requests to evaluate the status of
various "design/build" arrangements. These have varied dramatically in the source of the requests, the
variety of relationships proposed, the proposed project responsibility, the contractural arrangements, the
representation of the arrangement to the public, etc.

In public meeting of May 13, 1992, the Board adopted the enclosed "Interpretive Statement on Design/
Build Undertakings in North Carolina”. It is being sent to you as a registered design professional, code
ofTicial, or other involved participant in the design and construction process. We hope that your reading
of this will increase your awareness of the position the Board has taken concerning this matter, and will
allow you to help us to control the unauthorized practice of architecture through non-conforming "design/
build" practicioners in this state.

. The statement is the result of an extensive effort to clarify a controversial subject of regulau'on We
welcome your suggestions on ways to make the Board’s position clearer. To summarize a few of the
points that may be of interest as practical matters: -

1. It is considered inappropriate for contractors to offer design/build services without the identification of
those who would be the licensed entities providing the design aspects of the services; not to do so would
amount to the offering of the unlicensed practice of architecture or engineering. Therefore, the offering
of the design/build service by an unlicensed entity is illegal.

2. An architect cannot participate in the design/build process as an employee of a company that does not
bold a license to practice architecture from this Board. Any provision of such service should be by
independent contractural arrangement.

3. Requirements for disclosure of the duties and responsibilities of the participating parties suggest that
all project documents, title blocks, etc., at the very least disclose the identity of the design professional
responsible. Contractor’s title blocks are not sufTicient.

We invite you to bring any questions you may have regarding the above and the enclosure to the Board.

Should you observe that there are those practicing outside these guidelines, we would appreciate your
bringing those instances to the attention of the Board and its Attorney.

Sincerely,

Fpistact € 2D

Michael R. Tye, A.LA.

President
Encl.
MICHAEL R. TYE, PRESIDENT , ® ALAN T BALOWIN, MEMBER ® DORIS M. MOORE. PUBLIC MEMBER
W. CALVIN HOWELL, VICE-PRESIDENT ® WALTER L. BOST, MEMBER ® CYNTHIA B SKIDMORE, EXECUTIVE DIRECTOR
BARBARA E. ARMSTRONG, SECRETARY-TREASURER o KENNETH W. BURNETTE, MEMBER ® NOEL L. ALLEN, ATTORNEY

MEMBER NATIONAL COUNCIL OF ARCHITECTURAL REGISTRATION BOARDS



NORTH CAROLINA BOARD OF ARCHITECI‘URE

INTERPRETIVE STATEMENT ON THE DESIGN/BUILD UNDERTAKINGS IN

NORTH CAROLINA

[Adopted May 13, 1992, pursuant to N.C.GS. 150-2(8a)(c) and N.CGS. 83A-13(b)]

North Carolina architecture {aw generally prohibits the practice of architecture by any person or entity not licensed as
an architect in North Carolina The definition of "the practice of architecture” in North Carolina is broad. It includes
not only doing the things that architects do, but offering to do those things, or using the fitle “architect.” However, the
North Carolina architecture law exempts "design/build undertakings” under particular circumstances, so long as an
unlicensed person or entity does not end up "practicing architecture.” North Carolina General Statute 83A-13(b) states
that nothing in the architecture law:

Shall be construed to prevent a duly licensed general contractor, professional engineer or
architect, acting individually and in combination thereof, from participating in a “desigr/build"”
undertaking including the preparation of plans and/or specifications and entering individual or
collective agreements with the owner in order to meet the owner's requirements for
predetermined costs and unified control in the design and construction of a project, and for the
method of compensation for the design and construction services rendered; provided, however,
that nothing herein shall be construed so as to allow the performance of any services or any
division thereof by one who is not duly licensed to perform such service or services in
accordance with applicable licensure provisions of the general statutes; provided funther, that full
disclosure is made in writing to the owner as to the duties and responsibiliies of each of the
participating parties in such agreements; and provided further, nothing in this chapter shall
prevent the administration by any of the said licensees of construction contracts and reiated
services or combination of services in connection with the construction of buddings. (North
Carolina General Statute 83A-13(b).

L Statutory Provisions:
For proper analysis its helps to break down into separate parts the above-quoted law.

A "Duly Licensed General Contractor": This refers to only those who are licensed as
“general contractor” pursuant to North Carolina General Statute Chapter 87. A generul
contractor is:

any person or firm or corporation who for a fixed price, commission, fee or
wage, undertakes to bid upon or to construct or who undertakes to
superintend or manage on his own behalf or for any person, firm or
corporation that is not licensed as a general contractor pursuant to this article,
the construction of any building, highway, public utilities, grading or any
improvement or structure or the cost of the undertaking is forty-five thousand
dollars or more or undertakes to erect a North Carolina {abeied manufactured
modular building meeting the North Carolina State Building Code (North
Carolina General Statute 87-1). All general contractors in this state must be
licensed by the State Licensing Board for General Contractors [North
Carolina General Statute 87-10, 87-13}

B "Professional Engineer": These are regulated by the North Carolina State Board of
Registrarion for Professional Engineers and Land Surveyors. A "Professional Engineer” must
be licensed by the Board (North Carolina General Statute 89C-3, 89C-13).
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"Architect": An "Architect” is a person duly licensed to practice architecture by the North
Carolina Board of Architecture, subject to the provisions of Chapter 83A of the North Carolina
General Statutes. The "practice of architecture” is defined as:

Performing or offering to perform or holding oneself out as legally qualified
to perform professional services in connection with the design, construction,
enlargement or alteration of buildings, induding consultations, investigations,
evaluations, preliminary studies, the preparation of plans, specifications and
contract documents, administration of construction contracts and related
services or combination of services in connection with the design and
construction of buildings, regardless of whether these services are performed
in person or as the directing head of an office or organization [North Carolina
General Statute 83A-1(7)}

"Acting Individually and in combination thereof: For as far back as records can
be found regarding the design/build exemption these words have been construed to nor include
an employer/employee relationship. Although a licensed general contractor, a professional
engineer or architect, while maintaining independence, can participate in a “design/build”
undertaking, the architect cannot participate as an employee of a person or entity that is not
licensed by the Board of Architecture.

For instance, on September 11, 1979, the Board issued an opinion letter regarding a duly
licensed architect who was offered a position as vice-president of design and marketing with a
contracting firm. The architect’s duties would include "the design of buildings pursuant to the
design-build concept.” The Board warned the architect that he could "not render architectural
services in the name of the corporation unless it is for the design of a building for the
corporation’s own use. . . by the fact that the licensed architect is an employee of a corporation,
which is not a professional corporation, the provisions of the archnta:mre law wouid be
violated.”

Later, in an opinion letter dated December 9, 1987, the Board informed the attorneys for the
North Carolina Chapter of the American Institute of Architects that:

in GS. 83A-13(b), relating to design/build services, the architectural services
are rendered to owners. G.S. 83A-12 prohibits the practice of architecture to
those entities which are not licensed which prohibition speaks in terms of
prohibiting an indication or willingness to practice for others. The ability of
a corporation to practice architecture through those licensed employees must
be limited to the rendition of services for itseif. However, it is certainly
prohibited by G.S. 83A-12 for such an unlicensed corporation to hold itself out
as rendering services for others. Any attempt by a corporation to render
services for others by asserting that it was practicing for itself when in reality
it was practicing for others, would be stringently and strictly construed mmst
this type of activity.

More recently, the Board issued a Dedlaratory Ruling on point:

GS. 83A-12, however, prohibits the practice of architecture by unlicensed
corporations. In the case at hand, the employer is also providing architectural
services to outside clients through the staff architect. This situation could
present the architect with conflicting duties owed to the employer and the
fiduciary duty owed to the dclient and is therefore prohibited. The
designbuild exemption set out in GS. 83A-13 would not apply to this
situation as described. While an architect may enter into such a project, the
statute does not permit the employment of an architect by a contractor,
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through which the architect then provides design services to the dient.
Rather, this statute addresses the individual licensed architect or architectural
firm which enters into an individual or collective agreement with the owner
to provide the necessary architectural services for the project.” (Declaratory
Ruling to David Ward Jones, November 28, 1990). '

.

"Entering individual or collective agreements with the owner in order to meet

- the owner’s requirements for predetermined costs and unified control etc":
This phrase generally permits the licensed general contractor, professional engineer or architect
to offer services at a price encompassing the architects’ services as well as services of other
professionals in order to accommodate an owner’s requirements for predetermined costs and
unified control. Of course, this means that if the arrangement is not primarily made to meet
the owner’s requirements, but is rather a markering ploy enabling a general contractor to trade
upon the architectural ftitle of a licensee, the exemption would not apply. For example, the state
of Tennessee recently pronounced that "offering through sign, brochure, business card, yeliow
pages or other advertising, to provide design/build services, is offering to provide architectural,
engineering. or landscape architectural services to the public. The Tennessee Board pointed
out that "designvbuild is a legitimate professional activity which is being abused across the state
by unlicensed drafting.”

"Provided, however, that nothing herein shall be construed so as to allow the
performance of any such services or any division thereof by one who is not
duly licensed to perform such service or services in accordance with
applicable licensure provisions": This language relates back to the discussion on
architects as employees of designbuild firms It also relates to G.S. 83A-12 which prohibits
"any individual, firm or corporation to practice or offer to practice architecture in this state as
defined in this chapter [N.CG.S. 83A-1(7)], or to use the title "architect" or in any form thereof,
~unless such a person holds a current individual or corporate certificate of admission to
practice architecture [in North Carolina}.” The law plainly precludes any person or general
business corporation not licensed under the architecture statute from using an employee to
provide architectural services to others.

Violation subjects the architect to disciplinary action pursuant to North Carolina General
Statute 83A-14 and 83A-15. The unlicensed person or entity can be enjoined or prosecuted for
unauthorized practice pursuant to North Carolina General Statute 83A-16 and 83A-17.
Architects may not be employed by building contractors, but may enter individual independent
contracts or collective agreements with them to the extent permitted under General Statute
83A-13. The Board has historically permitted architects to be employees of the government,
construction firms and utilities only to the extent these employees are in effect the architect’s
clients. In these instances the rules of ethics still apply to architects.

"Provided further, that full disclosure is made in writing to the owner as to the
duties and responsibilities of each of the participating parties in such
agreements": This language places upon the architect party to a design/build undertaking
the affirmative obligation to provide, in writing, to the owner a description of the architect’s
duties and responsibilities.

"Provided further, nothing in this chapter shall prevent the administration
by any of the said licensees of construction contracts and related services or -
combination of services in connection with the construction of buildings": This
provision permits licensed general contractors, professional engineers, and licensed architects to
provide contract administration services in conjunction with the construction of buildings. In
the light of the ’deﬁnin‘ons of each of these three professions, oply these licensees can
administer contracts for non-exempt projects.

3
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Conclusions and Examples:

North Carolina General Statute 83A-12 sets out the purpose of the architecture law: "To safeguard life, health
and property.” Exemptions to laws of general application, pursuant to ordinary statutory construction, are to be
read precisely and narrowly. The close inspection of the exemption for design/build undertakings helps answer
a number of question often raised by architects and contractors. For example, a contractor who is not a
registered architect cannot hire as an employee a registered architect who will be responsible for providing design
services, including the sealing of documents, required in order for the contractor to operate as a "design/build
contractor.” Similarly, a registered architect cannot perform design services, including the sealing of documents,
under the supervision of a nonprofessional. Aside from the restrictions on design/build arrangements, such a
practice would be a direct violation of North Carolina General Statute 83A-15(a)(3)(c) which prohibits
"knowingly undertaking any activity.. or accepting any compensation or reward except from registrant’s clients,
any of which would reasonably appear to compromise registrant’s professional judgment in serving the best
interest of clients or public.”

An architect may participate in a design/build project in these ways by:

¢)) Entering into an individual agreement with the owner to provide architectural services
to be constructed by a contractor selected by the owner under separate contract where
the architect is responsible for establishing the design and quality of materials and
systems to be incorporated in the project in conjunction with the owner, and the
contractor is responsible for estimating alternatives proposed to and for consideration
of the owner in terms of design and material selection and uitimate construction of the
project for a lump sum amount or, in some instances, on a cost basis. Such projects
are typically "fast-tracked,” meaning construction was begun before the total compietion
of all construction documents in order to minimize the total design and construction
time for the owner. .

2) The architect may participate in a design/build undertaking whereby the architect
contracts with the licensed general contractor to provide architectural services, and the
licensed general contractor is under agreement with the owner to provide design and
construction services and is responsible to the owner for both services. Such an
architect must provide services in keeping with the statutory obligation to safeguard
life, health and property and, of course, must disciose in writing to the owner the
architect’s duties and responsibilities in the arrangement.

3 An architect can participate in a design/build project when one architect prepares
conceptual drawings and defines scope, materials and systems to be incorporated in the
building, which plans are then submitted for pricing by a contractor for design and
construction following the arrangements described in the second alternative above.

4) It is possible for an architect to enter into a design/build contract with an owner and
subcontract the estimating and construction aspects of the project to a contractor, in
which case the architect has contractual responsibility for both elements to the owner.
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Design/Build Ventures

Architects join contractors to explore new forms of practice.

MENTION THE TERM “DESIGN/BUILD,” AND
srchivecrs immediately cake opposite sides as
0 the mérits of this project delivery system.
Some are jeery of any linkage between archi.
tectural snd construction services. Others
happily practice according to one type of de-
sign/build arrangement but Jook askance at -
alrernatives. And 2 few are experimenting
with modificarions of the classic definition of
design/build to svoid problems they feel are
inherent to ocher methods of project delivery
(see diagrams, right).
Alerted to the increasing number of de-
sign/build projeces in the public sector, the
ALA sppointed s task force in 1989 to review
is existing policy on the subject. The group's Traditional Delivery Method
resuking policy seatement, issued in June, Owoer commissions architect to produce
defines design/build as “s method of project schematic dasign, design development, and
delivery in which one entity signs 2 single construction dacumenas. Geoeral
contracy accepting full responsibilicy for both m"':“;h“::”bl dhtes archizect
design and coastruction services of the build- compleres o

ing facilicy.” This seemingly simple descrip-

tion, howevez, belies the complexities of
design/build. The ressons architects engage
in this method, the means by which design/
build jobs are swarded, and the organization
of design/build teams are as varied as the
projects thar result from such undereakings. |
A design/build entity may consist of aa
srchirect who has acquired a general conerac-
tor’s license 20 build his or her own designs.
It may be » general contracror who subcon-
tzaces design services to s registered architect
%0 that the builder can offer better designs
a0 owner who would ocherwise not commis-
sion an architect directly. Some design/build
entities are project-specific joine veatures
between an aschizecrure firm and & construc-
tion company. Ochers are established as

endless, the makeup of & design/build enticy
within s specific state is contingent on that
stare’s sracutes governing licensed occupe-
tions. Some forms of design/build are illegal
i cerrain furisdicss

By organizing s project around a single Contract betweon owner
contract, snd therefore & single point of snd service provider

Communication, but not sentrect,
betweon service providers
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ously. This exclusivity ylelds another bene-
“'x"m. lowest aggregate bid is still too
kigh for the budget, the construction chief
to the three bidders (assuming the
thres bids were reasonably closs together,

*How would you take & half million out
of the job?” he asks them, and it is typical
foe all three to respond. The architect and
the owner process the suggestions and re-
the project with the value engineering
are willing to accept built into their
construction documents.
valueengineering advice comes
contractors who have just completed
nination of the project. They
to give the advics freely be-
that rebidding will be
in the first bidding and
y want to stay on the client’s

obsarved this highly developed
v of the classical project delivery
system, and it works. Why then has this
university decided to sbandon the classical

ggif

i
il

HliL
Kge

jor construction program?

Neil Sheehan observed in his book on
Vietnam, A Bright Shining Lie, that we
-were, In large part, propelled into the Viet-
pam catastrophe by misunderstanding an
aarlier limited success in the Philippines.
Something similar is at work here: Some-
one had one success in construction man-
agement and is an uncritical champion of
the process ever after.

How construction management began
Construction management was born in the
19608 out of some quite specific exigen-
cles. [nflation was increasing construction
costs at & rate of 1 1/2 percent per month.
But, if an owner could start procurement
one-third of the way through s design pro-
Q.l‘l.h mﬁdpllsud to mhz months, he
might aave on <cost items
such as steel. pefoant i

It was fesaible for the architact to pack-
age construction documents for segments
of the project. Foundation and structural
steel, for example, might compose a first-
bid package %d:in-dcvelopmnt d&:
uments were preparstion for
balance of the

But who would coordinate s project be-
ing bid in segments? If the owner waz s
public agency, it was probably not capable
of doing 50 and, in most states, barred by
law from negotiating this role with the
general contractor.

Tbn.a was born the professional eon-
struction manager [who often, in latter
yoar, might indeed be an architect] and
who woald coordinate on the owner's be
half the multiplesegment process. The
professional CM was subject to the same
laws as an architact or engineer and could

ABCRITECTURAL RECORD AUGUST 199e

are) and requests free val by
“Mmmmmh.

be retained by negotiation, rather than by
bidding. .

but was free of laws inhibiting negotiated
sy 'ig e maivbtbopri:n-
tractors saw the ts
sector to take ::p:lu coordination role
themselves. There was a new foe to be
eamed in the
could be persuaded to make direct con-
tracts with the subs in each
bidding, the GC/CM would have no finan-
cial responsibility for failures of the seg-
ment contracts.

These contractors could do even better if
the private owner accepted that the cost of
purchasing in segments to defeat inflation
was not to know the final price until the
bids came in on the last segment. This
meant in essence that the GC/CM never
gave a price commitment.

‘“We were propelled into
Vietnam, in part, by
misunderstanding an

earlier limited success in

the Philippines.”

As the parties to the process became
more jenced, however, the owners
began to deny GC/CM's that advantage.
Aftar all, these new GC/CMs were only
lately transformed from conventional gen-
eral contractors with the experience and
knowledge that enabled them to estimate
costs. Owners expected a Gross Maximum
Price at the time the first segment went

out for bid-—not when the last segment

bids were received. This was not an unres-
sonable demand by owners who, of course,
wanted their costs capped early. But, in
practics, this aspect of the GC/CM’s role
has caused great mischief,

The basie conflict of interest

I have observed architects taking positions
on behalf of their client-owners or even on
behalf of the building itself (when their cli-
ent-owners were willing to have it cheap
ened) which were often contrary to the -
nancial interest of the architect himself.
These include comprehensive redesign, &x-
tended negotiations, or—when dreum-
stances warranted — just saying no. That
possibility Is inherent in the fiduciary re-
sponsibility that the architect customarily
undertakes. The general contractor, how-
ever, is historically a vendor who has no
performancs obligation beyond his con-
tract obligations.
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With these thoughts in mind, examine

cent per month, bidding in phases makes
very little sense. Yot there are GC/CMs
who will still recommend it

A GC/CM’s fee may be no more than an
owner might pay a coaventional contrae
tor. But it is often a great deal more. One
Jeading GC/CM demands 20 percent of all
valueengineering savings i produces and
40 percent of the owner’s contingency
fund not spent. Frequently, there is oo
maximum on the amounts which a GC/CM
charges for time and materials. .

A clear listing of the construction ad-
ministration duties of 8 CM differentiated
from an architect’s has yet to be written,
When two independent parties are as-
signed the same job, it has been my experi
mt:a]:mt;c‘ )::. dm’tgctdeu—n:h
party blamk other. ‘

The rush o new ways of doing things is
& weakness in us all. As architects advise
their clients on whether or not to abandon
the classical project-delivery system, they
should at Jeast have in mind its virtues and
some of the perils of the coastruction-man-
sgement systera when it is not earvied out
by persons with interests.

Perhaps the last word oa all of this is
that an honorsble owner, 8 devotad and
skilled architect, and & contractor of integ-
rity and capacity will build succesafully no
mattar what system s used.

Mr. is a pariner ¢tn the Boston
law firm of Hill & Barlow. His clignts in-
clude architects around the world He is
odjunct professor at the Harverd Gradu-
ate School of Derign, where ke teaches lo-
gal prodlems in derign. In 1975 As re-
ceived the AIA Allied Profestions Medal
ﬁ in 1988 was elected Ilonmg
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/Build Methods Mature

Release of new AIA documents reflects steady rise in the use of this delivery process |

By Christopher Wist

espite its increasing acceptance in recent years, design/

build still sparks heated debate among srchitects. Advo-

cates claim that it belps control costs, increases efficiency,
and promotes accountability within the construction industry.
Detractors maintain that it raises serious and as yet unresolved
legal and ethical problems. Both sides agree, however, that
design/build as 8 project delivery method represents a signifi-
cant departure from the way in which American architects,
owmers, and contractors have structured their legal relationships
for most of this century.

In the conventional project delivery method, an owner
enters into two separate contracts: 8 design contract with the
architect and a construction contract with the contractor. For
owners, the alternative concept of “single-point responsibility™
- hiring one entity to be responsible for both design and con-
struction—holds great appeal in terms of perceived economies,
speed, and flexibility.

From the architect's standpoint, the design/build debate .
revolves around the question of whether anyone with a
financial stake in the construction of 2 project can serve the
interest of the owner above his or her own. The roots of this
discussion predate the founding of AIA when, in the early 19th
century, architects were engaged in fierce competition for
clients with design/builders who called themselves “package
dealers.” Like their modern-day counterparts, package dealers
provided both design and construction services to owners.

To create a legitimate distinction between themselves and
package dealers, architects adopted a system of professional
ethical principles that, among other things, placed the client’s
interests above those of the architect. Not surprisingly, the
standards also prohibited architects from acting or holding
themselves out as design/builders. This prohibition was carried
over into AlA's mandatory code of ethics and was not seriously
questiooed for more than a century thereafter.

By the 1970z, bowever, dissenting voices from both inside and
outside the profession began (o argue that the ethical prohibi-
tion against design/build was an anschronism. AlA in 1978
authorized a trial period during which members
would be permitted to engage in design/build work. Before the
experiment was completed, however, antitrust questions eacour
aged AlA 1o drop its mandatory code of ethics (including its
probibition of design/build) in favor of ;ﬂnly voluntary state-
ment of ethical principles. In 1986, the again adopted a
mandatory code of etbics. The sew code does not prohibit
design/build, but nonetheless targets it as a potential conflict
of interest. Many insist design/build violates professional ethics.

_Christopher Wist is diractor of legal ressarch for AIA's docu-
mens progrom.
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- charge. “The quality of materials

“We think that {design/build] is bad for |Al1A] and for the
ublic,” says Barbara Rodriguez, executive director for the
ew York State Association of Architects. “] just read an

editorial in the New York 7imes expressing concern over the
fact that so many physicians in America are now employees of
health-care organizations rather than independent profes-
sionals. The author was worried that these doctors might put
their employers’ interests above those of their patients. Substi-
tute the word ‘architect’ for ‘doctor’ and ‘client’ for ‘patient,’
and you have the principal argument against design/build in
a nutshell.”

Norman Coplan, legal counse! to the New York State Asso-
ciation of Architects, agrees. “Design/build is conducive to a
diminution of the architect’s obligation to the public,” he says.
“Architects can no longer exercise their unfetiered judgment
(o0 promote the public’s safety, but must keep within the eco-
nomic confines imposed by their employers.”

Design/build's proponents, on the other hand, deny this
specified depends on whether
or not it's 8 ‘high-image’ building,” says Thomas W. McInerney,
chief of architectural productions for the Mt. Pleasant, 11l.,
office of the Opus Corporation, an 800-person design/build firm
headquartered in Minneapolis with $200,000,000 worth of con-
struction to its credit in 1985. “The owner is given a range of
choices that fit within his budget, and he will often make the
final decision.” Mclnerney adds, “Design/build has opened up
new opportunities for architects [and] added a different dimen-
sion to my career growth. I've really been enjoying myself.”

Perhaps the most sttractive (and most controversial) claim
made about design/build is that it Is a less expensive process
than the conventional project delivery method. According to
Richard Wilberg, marketing director for Opus, a given project
can almost always be built at a lower cost using design/build.

Even some of design/build’s detractors, such ss Rodriguez,
concede that design/build “may possibly™ offer some savings
in cost. Other critics, however, are not as charitable. In testi-
mony before an Indiana state construction committee, Jesse
Jones, president of Glenroy Construction, a 400-person com-
pany based in Indianapolis, stated that design/build is not less
expensive than the conventional approach to construction.
According to Jones, “There's no free lunch, and if you've got
five [uchitecpt:!d o}n t.li:m dgng ':uip:.o:cner ot later, they're

ing to get or it, or they're aot going (o participate.”
'oAs‘ o tfe question of time savings, however, few will deny
that the streamlined, single-point-of-responsibility organizational
structure of design/build gives the design/builder far greater
control over the entire design and construction process, there-
fore increasing the potential for completing the project in less
time than the conventiona! approach.
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No strangers to controversy, two respected architects, formerly
competitors, team up to champion a project-delivery system
that will seem revolutionary to many U, 8. practitioners.

ength, Contractors and manufacturers keep
detailed cost information eonfidential and
may even understate costs for competitive
sdvantage. And srchitects must omit many-
Sacturers’ proprietary

dasigns to sustain competition in bidding.

In the U. 8, building eontractors have little
sy about what they build. Since techzology
fs set by plans and specs, contractors are
rarely able to win bids or improve profits
with better ideas. Good eontractors are frus-
trated. The process encourages them to find

tachnology from their

$. Contralizes responsibility and reduces
logel ests

Problem: Everyone is exposed to more
eloims than necessary due to divided
responsibilitiss. Legal costs add to budget
overrunsa for clients and destroy profita for
architects, engineers, and contractors. The
traditiona! process is based on the flawed as-
sumption that architects and engineers can
prepare perfect plans and specifications. Q-
ents talk more and more of holding
architects liable for mistakes. Errors- and-
omissions insurance is now often half of an

If U.8S. building contractors could win jobs
and improve profits by using better
technology, they would mvest in R&D.

the cheapest subs, bid low, and improve
profits with change orders.

Solution: In bridging, as in the traditional
darign process, grehilects and engineers,
consulting with chients, produce the mght
dazign for the clients and, as in design-
duild, other architects and engineers
eonsulting with contraciors and mankfoc
turevs develop the bewt tachnology.

InJapan and parts of Eorope, processes like
are common and contractors in-
vest i R&D to get jobs. [/ U. & building
eontractors could win jobe and improve
profits with better tachnology, they would
tuvest in RAD and poin internstionsl-
wm;umz—gm
engingers, and menafbcturevs alike.

architect’s typical profit—e significant cost
to pass back to clients as overhead. And er~
rors-and-omissions insurance doesn't
eompletely protect clients. American courts
hold architects and engineers only (0 a stan-
dard of skill, knowledge, and judgement
equivalent to that generally exhibited by
members of other professions. Flawed de-
sign costs clients and architects money.

Much of architects’ and engineers’ liability
‘comes from contractors making claims of
pegligence or improper scta—-decisions by
architects and engineers during construe-
tion, mix-ups in shop drawings and product
submittal approvals, and delays in approvals
or decisions by architects and engineers dur
ing construction. Other claims against
architects and engineers come from latent
defocts in the building that show up after oo
cupancy. While contractors may be at fault,
they are frustrated because they must often
build systems that they would not have cho-
sen i the first place.

Solution: Bridging, as in devign-duild, cen-
tralizes responsibility for construction
and its correction, end minimizes the
opportunity for contractor claims of er-
rors and omissions. As in tAs traditional
derign process, 6 professional represents
the client y interest during and afler do-

.agn end construction.

'\"
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What Yeu Need te Know

Q. Can the contractor raise building costs
while producing construction documents?
A. Not without an approved change order.

Q. Are there inecentives for the contractor o
save money?

A. The contractor keeps 100 percent of sav-
ings, if they stem from cost-effective
technology that meets the requirements of
the contract, and shares savings for sugges-
tions that, while not meeting the
requirements, are approved by the owner
and the owner's consultant.

Q. Who guides the project through govern-
ment and community approvals?

A. The client’s architect goes before such
organizations as zoning, community, and
landmark bosrds. The builder’s architect
files plans and is the architect of record.

Q. How do clients’ consultants assure that
design and construction are carried out ac-
cording to their preliminary designs and
specifications?

A. By controlling the client’s payments to
tbc eontractor.

Q. Will the client wind up talking to t.he con-
tractor’s architect, undermining the original
consultant’s role?

A. Not any more t.hln to any other sub, say's
Heery.

Q. Who owns the construction documents af-
ter the client has paid for them?
A. The client.

Q. Will dridging mean asking an unlicensed
entity to perform professional design ser-
vices during design development?

A. Not 30 long as the architect of record
makes sure that such design is performed by
Beensed individuals. (A special eaution is
raised by state licensing boards, such as
New York’s, which have recently cracked
down on such borderline cases a3 steel con-
pections designed on shop drawings.)

Q Is dridping ethical?

A. “As long as there's {ull disclosure to the
client,” says the AlA's James Franklin.
Charies K. Hoyt

Architactural Rosord Marek 1992
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Contracts define the architect’s role

As far as owners are concerned, ultimate responsibility for all
_aspects of a design/build project rest with only one entity.
However, within the design/build team, players may divide
responsibility in a number of ways. Different contract agree-
meats define the role that architects play in the process. Many
variations within the basic framework are possible, for example:
© The design/builder may be an individual or corporation that
obtains design and construction services from architects and
contractors who are in its direct employ;

® Design/build arrangements may take the form of partner
thip or joint ventures, such as between an architect and a

® The design/builder may be an autonomous entity that
parcels out the tasks of design and construction to independ-
ent grehitects and contractors, much as an owner does under
the traditional project delivery method;
® Architects or contractors may act as the design/builders,
and obtain from otber sources those services they cannot
lI“eA {onontehebm design/build process is called design/
varia ¢ design/bui is called design
build/bid. Design/build/bid involves several design/builders
competing for the contract to build a single project. Competi-
tors typically prepare proposals based on a set of preliminary
. criteria prepared by the owner, who normally employs a
separate architect to develop scope drawings and outline spec-
ifications. Insofar as several design/builders are in direct bid
competition, design/build/bid closely resembles the conven-
tional method of project delivery.

To belp architects structure these various agreements, regard-

less of the form, AIA in 1978 initiated an intensive effort to
develop standard contract forms for design/build. This effort
culminated in the publication of AlA's family of design/build
documents (AIA documents A191, A491, and B901) in 1985.

The basic AIA design/build document, A191, is intended for
use between the owner and the design/builder. The other two
documents are intended for use by the design/builder and third
parties: A491 is for construction services, and B901 is for
architectural services.

Robert Paul Dean, AIA, 2 member of the Institute’s docu-
ments committee who heiped write the trio of documents,
explains: “Each of the three design/build documents comprises
two agreements, intended for sequential execution. The part
ooe agreement in each case roughly encompasses the tradi-
tional phases of programming, schematic design, and design

t. The part two agreement generally parallels the
traditional phases of construction document preparation and
actual construction. The two agreements acknowledge that pre-
liminary services might result in a decision not to proceed. In
that event, the parties might conclude their contractual rela-
tionship without executing Part Two. In other circumstances,
:enl:g:mishtmhn'tinrowﬂhoutmwng entered into

A key festure of AIA’s design/build documents is that they
do not create any professional relationship between the owner
and architect, unless the architect is a principal of the design/
build organization. Both documents A191 and B90! provide
that: “Nothing contained in the design/build contract docu-
ments shall create a professional obligation or contractual rela-
tionship between the owner and any third party.”

This festure represents a dramatic departure from the archi-
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tect’s fiduciary duties of loyalty, trust, and openness inherent
in the conventional project delivery method, through which the
architect constantly advises the owner concerning the project.
In purely legal terms, the ownerarchitect relationship in design/
build can best be characterized as an “arm's-length business rela-
tionship,” similar to that existing between a merchant and his
or her customer. Architects involved in design/build, however,
flatly deny that their relationship with owners is more distant.
Stephan Bricker, AlA, vice president of the design/build firm
Arbor Health Care Inc., states that “the relationship between
architect and client is, if anything, closer in design/build than
in a traditional practice. You're more involved with the client
in all aspects of the project, from site preparation to providing
furnishings.”

Others believe that owners involved in design/build projects
are less interested in specifics than those working with conven-
tional project delivery methods. According to Richard Wilberg,
owners in simpler design/build projects often play a minimal
role in the process, at least after the construction has begun in
earnest. Norman Coplan speculates that this may be because
the design/build owner is primarily interested in purchasing a
usable “finished product” and is not particularly concemned with

the interim steps needed to create it.

Will design/build work for you?

In the final analysis, the question of whether design/build is
the right approach for a given firm or project depends upon

a multiplicity of factors. In addition to choosing among the
various contractual agreements that a design/build project
may take, individual architects and firms should consider the
following: ’

® nsurance: Ten years ago there was a serious question about
whether the insurance industry would be able to underwrite pol-
icies for architects practicing design/build. In patt, these fears

‘have proved to be unfounded. Professional liability coverage is

generally available for architects who work on design/build
projects. This insurance, however, is typically limited by
exclusionary language stating that coverage does not extend to
an “equity interest™ that the architect may have in the design/
build entity. Thus, all things being equal, an independent
architect who is hired by a design/builder as a consultant (but
not as an employee) should have no more trouble obtaining
insurance than an architect practicing in the traditional man-
ner. An architect who enters into a design/build contractin s
role other than consultant, however, faces the potential loss of
any investment made in the design/build entity, even though
he or she will still be insured for professional liability. Archi-
tects contemplating entry into the design/build field should first
consult with a reputable insurance counselor.
o Internal Practice Management: Some architects involved
in design/build have noted that a “natural division™ exists
between the design and construction departments of their firms.
Often, such departments will keep their own separate books
and records. In some cases, it bas even been found desirable
to maintain separate payrolls within the same firm. Some archi-
tects in design/build firms have experienced difficulty in work-
ing with a partner who is not a design professional and who
does not fully appreciate the intricacies and demands of the
design function. . .

In any case, check state Jaws—some states forbid design/



builders from using certain business arrangements, although the
_prohibition is not usually phrased in explicit terms. For exam-
ple, certain states bar some forms of corporations from prac-
ticing architecture. In those states, a design/build corporation
must hire an independent architect-consuitant to provide design
services, even if it has several registered architects on its pay-
toll. Other considerations, such as partnership liability, may also
influence the choice of business format.

¢ Licensing: Design services under a design/build contract
should be provided by a design professional licensed
in the state of the project. Moreover, some states, including
New York, prohibit architects from rendering services to an
owner through an intermediary. (Of course, when the architect
is a principal of the design/build entity, there is no intermedi-
ary between the architect and the owner.) On the other hand,
because of business and insurance reasons, architects may want
1 shield their practice by creating a separate design/build

organization,
o Warranties: The design/builder usually makes warranty-like
representations concerning the overall quality of the completed
building. Generally, such warranties are not made by archi-

- tects of contractors in the traditional project delivery method;
the owner is responsible for the sufficiency of the drawings and
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design to suit his or her particular purposes. In design/build,
however, the owner will often provide the design/builder with
little more than a basic program, and then will rely upon the
design/build firm to come up with a project that meets it.

In effect, as a design/builder an architect sells a “finished
product™—and a promise that the product will meet the owner's
stated purposes.

In the end, design/build, responsibly performed, offers three
msjor benefits to architects: greater control of the execution
of the design; fewer cash flow fluctuation problems; and, accord-
ing to Bricker, a greater incidence of repeat customers. Two
major disadvantages are greater lisbility as the result of greater
control and a greater amount of up-front capital needed to
acquire beavy construction equipment and to sustain a work
force, unless a design/build firm is formed by an architecture
firm and a contractor joining forces.

Only time will tell if design/build is just s passing phenom-
enon or a permanent addition to the American construction
industry scene. What is certain, however, is that design/build
is finally attracting the interest that its proponents have long
argued it deserves. Its future development merits the contin-
ued attention of individuals with a serious interest in the evolu-
tion of architectural practice. O
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Design/Build: Substituting
New Problems for Old Ones

If one were to believe the consid.
erable press being given to the
promotion of thedesign/buildcon-
ceptof project delivery, you would
think that we have dixcovered a
unigue process that, when imple-
mented, will solve our industry’s
common problems. The advan-
tages of design/build most fre-
yuently cited by proponents in-
clude establishing a single point of
project responsibillty, project cost
savings, early project delivery and
a guaranteed price. In some cases
agencies also have used this pro-
cess to get around traditional capi-

tal funding procedures and regula-
tions.

Ourcxpericnec in managing four
major design/build projects with
three different agencies has pro-
vided us with a unique opportu-
nity to evajuate these claims. Our
conclusion: design/build s, atbest,
a complex alternative project de-
livery systern that modifics the tra-
ditional roles and responsibilities
of the owner, contractor and the
design team and substitutes new
problems for old ones. Itisnota
panacea foranythingand itshould
be used only with extreme care
andunderstanding ofthe rolesand
responsibilides of all participants.

Forexample, underdesign/build,
a single point of responsibility for
design and construction can he
effected by having the contractor
(or, less frequently, the Architect)
assume this responsibility includ-
ing the Habtlity that comes with it.
Under this structure, however, the
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design team is contractually re-
sponsible not ta owner, but to the
contractor, and mustoftendevelop
solutions that meet the program
requirements at the lowest level;
that is, solutdons which are the
most cost effective rather than
those thatmaybe in thebestinter-
est of the owner in terms of life
cycie costs, improved udiization
orcnhanced aesthetics. Also, since
the design teamn doces not contrac-
tually rcpresent the awner, the
owner generally must retain a
whole new consulting team to
"oversce” the process thus setting
the stage for potential conflict in
the resciudon of disputes.
Ownen must recognize that the
shifing of “design” and “buiid”
responsibilities ta a single entity
docs not relieve them of their re-
sponsibilittes to pravide compe-

tentdirection and managementto
controlof the process. They should
never abdicate their role as the
cllent nor pass the buck on ded-
sion making to the design/build
team.

While the ability to lock-in
projectcostwith a guaranteed price
is a viable goal, the owner must
recognize that holding thelineon
the budgct is primarily a function
of how well the prograrm and per-
formance spedfications have been
documented. While the design/
build tecam can be held account-
able to absorb cost overruns for
work identified and inciuded in
the contract docunents, it has no
responsibility to design, securcand/
or install any items not so identi-
fied. Thedesign/build processdoes
not alter this reality.

Early projectdelivery istouted as
another advantage of the design/
build delivery process. Qurexperi-
cnce in each of the four projects
does not support this premise.
While in some instances you can
gain agency approval to start con-
struction prior to the completion
of all the design documents, this
advantage is generally offset by
the time expended in the manage-
ment of the competition phase.

While some agencics may capi-
talize on design/build as a process
to overcome existing funding pro-
cedures and tegulations, most
agendes like the design compet-
tion prucess because it provides
themwith an opportunity to “see”
and critique several designs and

(continued)




select onc they like best. Most
design/build competitions do not
compensate thc competitors for
this phase, making it even more
atrractive to the agencies. Even
when they do provide a stipend, it
often will not cven cover repro-
duction costs of the presentation
materials used in the competition.

Design/build as a viable alterna.
tive to the traditional delivery sys.
tems has met with mixed reviews
in our industry. Bath AlA and
AGC-have softerfed their driginal
position against the process. AlA’s
current position is that "when a
publicagency employs the design/
build method, selection of the de-
sign/build entity should be based
on the Brooks Act qualifications
based sclection procecdures which
requirecompetence, capabilityand
a negotiated price that is fair and
reasonable to the public.” AGC
policy “does not recommend the
use of design/build procedures
when publicfunds arc expended.”
However, both organizations ac-
Knowledge that should specific
project requirements dictate the
use of design/build, certain pre-
scribed procedures should be fol-
lowed.

There is definitely a trend in the
usc of design/build in the public
sector. Citles and other munici-
palities, universities, the Corps of
Engineers, General Services Admin.
istration and the U.S. Postal Ser-

vice are all experimenting with
this process. ‘There are those who
feel that it is the wave of the 90°s
and firms who choose not to get
on-board will miss 4 marketing
opporttunity.

Perhaps so, but if you choose to
compete in this market, you must
understand the rules of the game.
Rulc Onc: Winning is the only
thing! Rule Two: Winningis the
only thing! Rule Three: Winning
is the only thing! losing can be
hazardous to your very existence.
losing can easily cost your firm
hundreds of thousands of dollars
to say nothing of the lost upportu-
nitics and profitsforcgone. lfgam-
bling isn’t in your blood, don't
play.

Why then, do firms choose to
compete in design/build competi-
tions? Some say for the excite-
ment, the challenge, the competi-
tion, the ego, and the gamble. It
docs provide an opportunity for
firms to complete fora project type
and scale for which, under the

traditional process, they may not

be able to compete. Some do it
because they arenotbusyandhave
excess capacity. Some even see it
asan opportunity to make money.

Our reasons to compete in de-
sign/build include, perhaps, the
fuil range of reasons noted above.
Wc have won 4 of 6 public design/
build competitions we have en-
tered in the past few years. We

WWIU1 permussion from Daily Journal of Commercé | Seattle, WA [ Apmil 13, 1992

understand Rule One, Rule Two
and Ruie Three and commit the
necessary rescurces tomakeithap-
pen. Would we prefer to do our
work under the traditional pro-
cess? You bet we would! But, if
design/build is where it’s at in the
90’s, we'll be there.

Jammes R, McGranahan FAIA, is
presidentand CEQ of MMA Architee-
ture. His firn has competed success-

.. fully indesigr/aild. competitions in-

cluding the $32 rnillion Tacomu

cimne, the $5.2 mnillicir Everett Co:n-
munity Colleye Library and Student
Center, the 39 rnillion Elementary
Educution Center at Furt Lewis and,
just breaking ground, the $42 mnillion
Departrnent of Ecology Headquarters
Building on the St. Martin’s campnus
in Lacey. He is a national director of
the AIA representing the Northwest
and Pacific Region and Chainnan of
the AlA Federal Agency Liaison Con-
sulting Group.

lomes 8. McGianahan writes raqularly forthe
Ocily Jeutnal of Commetca, authatng the
monthly cclumma, “Issues in Architecture.”
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