
MINUTES 

MONTANA HOOSE OF REPRESENTATIVES 
53rd LEGISLATURE - REGOLAR SESSION 

COMMITTEE ON JODICIARY 

Call to Order: By CHAIRMAN ROSSELL FAGG, on March 23, 1993, at 
9:00 a.m. 

ROLL CALL 

Members Present: 
Rep. Russ Fagg, Chairman (R) 
Rep. Randy Vogel, Vice Chairman (R) 
Rep. Ellen Bergman (R) 
Rep. Vivian Brooke (D) 
Rep. Dave Brown (D) 
Rep. Bob Clark (R) 
Rep. Duane Grimes (R) 
Rep. Scott McCulloch (D) 
Rep. Angela Russell (D) 
Rep. Tim Sayles (R) 
Rep. Liz Smith (R) 
Rep. Bill Tash (R) 
Rep. Howard Toole (D) 
Rep. Karyl Winslow (R) 
Rep. Diana Wyatt (D) 

Members Excused: Rep. Jody Bird (D) 

Members Absent: Rep. Jim Rice (R) 
Rep. Tim Whalen (D) 

staff Present: John MacMaster, Legislative Council 
Beth Miksche, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

committee Business Summary: 
Hearing: SB 217, SB 252, SB 260, SB 425 

Executive Action: SB 252 

HEARING ON SB 217 

openinq statement by Sponsor: 

SEN. LORENTS GROSFIELD, Senate District 41, Big Timber, said that 
SB 217 authorizes the Department of Social and Rehabilitation 
Services (SRS), Child Enforcement Services Division (CESD) to 
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revoke licenses of people delinquent in the payment of child 
support. 

Proponents' Testimony: 

Mary Ann Wellbank, Administrator, Social Rehabilitation services, 
Child Enforcement services Division, presented written testimony. 
EXHIBIT 1 

Noreen K. seifert, representing herself, presented written 
testimony. EXHIBIT 2 

Kate Cholewa, Montana Women's Lobby, stated that many mothers and 
children who rely on child support are 62 percent below poverty. 
She encouraged the committee's support. 

Opponents' Testimony: None 

Questions From committee Members and Responses: 

REP. VOGEL asked SEN. GROSFIELD if HB 482 exempts attorneys under 
the provision stressed in this bill. SEN. GROSFIELD $aid yes, 
per SRS. 

CHAIRMAN FAGG asked Ms. Wellbank how the bill relates to REP. 
BOHLINGER'S bill. Ms. Wellbank said that REP. BOHLINGER'S bill 
takes action to restrict all state licenses which would include 
drivers licenses, hunting or fishing licenses, occupational and 
professional licenses or any other licenses the state issues. SB 
217 is more limited in scope; it just speaks to occupational and 
professional licenses issued by the Department of Commerce. 
There is no problem passing both bills because there is no 
duplication in language or intent. 

REP. TOOLE asked Ms. Wellbank if this bill is the same as 
REP. BOHLINGER'S bill as far as the notice of hearing and due 
process language. He asked her to walk the committee through 
some of the language. Ms. Wellbank said that if an individual 
holds his professional or occupational license and is delinquent 
in support six months or more, the CESD or the district court 
will issue a notice of delinquency and an intention to suspend a 
license. The individual would have sixty days from the date of 
the notice to pay the debt in full or to present an acceptable 
repayment plan or to appear in a hearing to show cause that 
suspension is not appropriate. If, however, suspension is 
determined to be appropriate, the license board will give the 
orders to remove the license. 

REP. BROOKE asked Ms. Wellbank why attorneys are exempt. Ms. 
Wellbank said that CESD cannot statutorily change anything that 
the Supreme Court already has control of constitutionally. REP. 

930323JU.HM1 



HOUSE JUDICIARY COMMITTEE 
March 23, 1993 

Page 3 of 5 

TOOLE asked Ms. Wellbank to point to where that exemption is. 
Ms. Wellbank said it isn't an exemption, this bill only speaks to 
occupational and professional licenses regulated by the 
Department of Commerce. It is on page 4, section 4, "Licensing 
Agency" which means the Department of Commerce or any other 
department or board that issues a license under Title 37; this 
does not include the Supreme Court of Montana. REP. TOOLE urged 
that the Supreme court include attorneys or a parallel provision 
that the Supreme court exempt attorneys. 

Closing by sponsor: None 

HEARING ON SB 252 

opening statement by Sponsor: 

SEN. JOHN HERTEL, Senate District 15, Moore, said that SB 252 is 
an important bill for those performing a service involved with 
surveying. Those people will be licensed surveyors, those who 
need the survey, and also the landowners who have property next 
to where the survey is being done. The bill identifies 
regulations for surveyors. 

Proponents' Testimony: 

stewart Nash, past president, Montana Association Registered Land 
surveyors, presented written testimony. EXHIBIT 3 

virqinia Mueller, local surveyor, Montana Association of 
Reqistered Land Surveyors, said she supports SB 252. 

Opponents' Testimony: None 

Questions From Committee Members and Responses: 

REP. TASH asked SEN. HERTEL why line 9 in the title and 
sUbsection (9), page 4 were stricken from the bill. SEN. HERTEL 
said that language was stricken from the title and moved to page 
1, lines 18-20. That same language was also adequately covered 
in page 4 of the bill. 

closing by Sponsor: None 
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HEARING ON SB 260 

opening statement by Sponsor: 

SEN. SUE BARTLETT, Senate District 23, Helena, said that SB 260 
simply makes consistent time periods in which an action can be 
brought either to prove the existence of paternity actions or 
non-paternity actions. As a result of a Montana Supreme Court 
case, the existing statute under that case was found to violate 
the equal protection law. This makes the time period conform 
when applying for equal protection laws. EXHIBIT 4 

Proponents' Testimony: None 

opponents' Testimony: None 

Questions From committee Members and Responses: None 

closing by Sponsor: None 

HEARING ON SB 425 

opening statement by Sponsor: 

SEN. BOB BROWN, Senate District 2, Whitefish, said that SB 425 
revises the judicial selection procedures to conform to recent 
constitutional amendments. Roughly three years ago, Justice 
Gulbrandson resigned from the Supreme Court, and Governor 
Stephens appointed the district judge from Billings, and she 
resigned; thereafter, Governor Stephens appointed Karla Gray to 
complete the rest of the term. Justice Gray was appointed toward 
the end of the eight-year term; since the Senate couldn't confirm 
her until after the confirmation of her term, that particular 
term on the Supreme Court actually extended in years. To correct 
that, the constitutional amendment approved last fall was 
proposed to correct that problem. The amendment now says if an 
election occurs before legislative session occurs, the election 
takes precedence over the confirmation of the appointed judge. 

Proponents' Testimony: 

Garth Jacobson, Chief Counsel, secretary of State, presented 
written testimony. EXHIBIT 5 

Opponents' Testimony: None 
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Questions From committee Members and Responses: None 

closing by Sponsor: None 

EXECUTIVE ACTION ON SB 252 

Motion/vote: REP. TASK MOVED SB 252 BE CONCURRED IN. Motion 
carried 17-1 with REP. BROWN vot~ng no. 

ADJOURNMENT 

Adjournment: 11:30 a.m. 

BETH MIKSCHE, Secretary 

RF/bcm 
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HOUSE STANDING COMMITTEE REPORT 

March 23, 1993 

Page 1 of 1 

Mr. Speaker: Ne, t.he committee on Judiciary report that 

Senate Bill 252 (third reading copy -- blue) be concurred in • 

CQr:unit:te~ Vote! 
Ye S L -; II :·10 --I-

/ , 
Signed: ___ ,_i _~ ____ '_/ __ i~_~/_~~ ____ ~l~~ __ ·~~~,_" •. = __ 

Russ Fagg, Cha~r 

Carried by: Rep. Tash 
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DATU::.a 3":;:Cbi"!!~ 
DEPARTMENT OF S8 ;217 '; 

SOCIAL AND REHABILITATION SERVICES 
CHILD SUPPORT ENFORCEMENT DIVISION 

MARC RACICOT 
GOVERNOR 

PETER S. BLOUKE. PhD 
DIRECTOR 

(.=~) - STATE OF MONTANA-----
FAX If (406) 444-1370 
(406) 444-4614 

PO BOX 5955 
HELENA. MONTANA 59604-5955 

March 22, 1993 

To: 

From: 

Re: 

Sen. Mignon waterman and members 
Committee 

Mary Ann Wellbank, Administrator 

of:the House Judiciary 
;" :Ji~ .• !; . i 

/ .. '- i : I i /l i 
I :. . " 
t··j .' 

SB 392 - Increasing the state's ability to enforce 
support obligations 

During the House Judiciary Committee hearing on SB 392, Rep. Whalen 
requested copies of other state's statutes from which the language 
of SUbsections (4) & (5) of section 4 of the bill were'taken. The 
language at issue provides that a support order is prima facie 
evidence of a person's legal obligation to provide support, that in 
the absence of a support order no other evidence is required to 
prove a legal obligation to provide support than that which is 
necessary in a civil action, and that payment records are prima 
facie evidence of the amount of support paid and the arrearages 
accrued. 

The language the CSED relied on when drafting these sections comes 
from four states: Illinois, Nevada, Wisconsin and Wyoming. 

Illinois Rev. stat. ch. 40, par. 1109 provides: 

@6. No other or greater evidence shall be required to 
provide the marriage of such husband and wife, or that 
the defendant is the father or mother of such child or 
children, than is or shall be required to prove such fact 
in a civil action. 

Nevada Rev. stat. Ann. @201.070 provides: 

1. No other or greater evidence is required to prove the 
marriage of the husband and wife, or that the defendant 
is the father or mother of the child or children, than is 
required to prove such facts in a civil action. 

"Working Together To Empower Montanan:!!" 



Wisconsin stat. @948.22 provides: 

(4) Under this section, the following is prima facie 
evidence of intentional failure to provide child, 
grandchild, or spousal support: 
(a) For a person subj ect to a court order requiring 
child, grandchild or spousal support payments, when the 
person knows or reasonably should have known that he or 
she is required to pay support equal to at least the 
amount set forth under s. 49.19 (11) Ca) or causing a 
spouse, grandchild or child to become a dependent person, 
or continue to be a dependent person, as defined in s. 
49.01(2). 

Wyoming stat. @20-3-104 provides: 

No other or greater evidence is required to prove the 
marriage of a husband and wife or that the defendant is 
the father or mother of a child or children than is 
required to prove such facts in a civil action. • • • 



PAGE 
ILL. REV. STAT. CH. 40, PAR. 1109 (1992) printed in FULL format. 

ILLINOIS REVISED STATUTES 

2' 
I 

*** THIS SECTION IS CURRENT THROUGH THE 1992 SUPPLEMENT (1991 SESSIONS) *** ~ 

1109. 

CHAPTER 40. DOMESTIC RELATIONS 
NON-SUPPORT OF SPOUSE AND CHILDREN ACT 

Ill. Rev. Stat. ch. 40, par. 1109 (1992) 

[Effective 1/1/93, cite as: 750 ILCS 15/6 ] 

Evidence 
.... ~--" -.- . ..,.~ .. ",. 

EXHIBIT ____ jf~/_--

CATE 3 - 23 - j2L-J 
.1 L S $ - d 1ft, , . 

I 
I 

@ 6. No other or greater evidence shall be required to proye the marriage of 
such husband and wife, or that the defendant is the father or mother of such 
child or children, than is or shall be required to prove such fact in a civil ~ 
action. I 



NEV. REV. STAT. ANN. @ 201.070 (1991) printed in FULL format. 

NEVADA REVISED STATUTES ANNOTATED 
copyright (c) 1986-1991 by The Michie Company 

All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH THE 1991 SUPPLEMENT *** 
*** (SIXTY-SIXTH (1991) SESSION) *** 
TITLE 15. CRIMES AND PUNISHMENTS 

CHAPTER 201. CRIMES AGAINST PUBLIC DECENCY AND GOOD MORALS 
DESERTION AND NONSUPPORT OF SPOUSE AND CHILDREN 

Nev. Rev. Stat. Ann. @ 201.070 (1991) 

~ 201.070. Evidence; husband and wife competent witnesses 

PAGE 2 

1. No other or greater evidence is required to prove the marriage of the 
~lusband and wife, or that the defendant is the father or mother of the child or 
children, than is required to prove such facts in a civil action. 

f 2. In no prosecution under NRS 201.020 to 201.080, inclusive, does any 
~xisting statute or rule of law prohibiting the disclosure of confidential 
. communications between husband and wife apply, and both husband and wife are 
~;ompetent witnesses to testify against each other to any and all relevant 
illttatters, including the fact of the marriage and the parentage of any child or 
childreni'but neither may be compelled to give evidence incriminating himself or 

'1erself. 

3. Proof of the desertion of a spouse, child or children, in destitute or 
~,ecessitous circumstances, or of neglect or refusal to provide for the support 
~)nd'maintenance'of the spouse, child or children,l~s-prima facie evidence that 
I\~ch ,desertion;~~neglect~or-:refusal is willful, .. - . 

r:.t;o':"?S""'~.;:J" ... ",-~.,"-.. -: ~ •• -~ .~ ~ - ' ........ ';. _,:;o".,.¥_-----__ - .. 

iISTORY: 1923, p. 288; CL 1929, @ 10521; 1985, p. 64. 
i. 

NOTES: 
:ROSS REFERENCES. --As to husband-wife privilege, see NRS 49.295. 

ill 
CASE NOTES 

~ ~IDENCE TO SUSTAIN A CONVICTION. --In order to sustain a conviction under NRS 
~01.020, the state must prove: (1) parentage under NRS 201.025; (2) that 
defendant owed a legal obligation to pay child support (e.g., through a court 
~)rder) under this section; (3) that defendant knew, or should have known, of the 
~bligation; and (4) that defendant willfully failed to support his children. 

Epp v. State, 107 Nev --, 814 P.2d 1011 (1991). 
" 
~STABLISHMENT OF WILLFULNESS. --The state establishes willfulness by showing 
that a parent: (1) had the ability to generate income; (2) earned wages during 

vthe time period in question; and (3) failed to make the child support payments. 
~ ~p v. State, 107 Nev --, 814 P.2d 1011 (1991). 
• Once the state established the element of willfulness, the defendant was free 
.to demonstrate by way of a defense, that his nonsupport was lawfully excused or 
tjustified. Epp v. State, 107 Nev --, 814 P.2d 1011 (1991) . .. 
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WIS. STAT. @ 948.22 (1989-1990) printed in FULL format. 

WISCONSIN STATUTES 1989 - 1990 

*** THIS DOCUMENT IS CURRENT THROUGH THE 1989 - 1990 LEGISLATIVE SESSIONS ***i 

CRIMINAL CODE 
CHAPTER 948 CRIMES AGAINST CHILDREN 

Wis. Stat. @ 948.22 (1989-1990) 

948.22 Failure to support 

(1) In this section: 

(a) "Child support" means an amount which a person is ordered to provide foj 
support of a child by a court of competent jurisdiction in this state or in 
another state, territorY,or possession,of the united,states, or, if not ordere9i 
an amount that a person 1S legally ob11gated to prov1de under s. 49.90. _ 

(b) "Grandchild support" means an amount which a person is legally obligateq 
to provide under s. 49.90(1) (a) 2 and (11). i 

(c) "Spousal support" means an amount which a person is ordered to provide 
for support of a spouse or former spouse by a court of competent jurisdiction 
this state or in another state, territory or possession of the united States, 
or, if not ordered, an amount that a person is legally obligated to provide 
under s. 49.90. 

(2) Any person who intentionally fails for 120 or more consecutive days to 

I 
~ 

provide spousal, grandchild or child support which the person knows or 
reasonably should know the person is legally obligated to provide is guilty ofl-
Class E felony. 

(~) Any person who in~entional~y fails for l7sS than 120 consecutive days tl· 
prov1de spousal, grandch1ld or ch1ld support wh1ch the person knows or . 
reasonably should know the person is legally obligated to provide is guilty of a 
Class A misdemeanor. 

(4) Under this section, the following -ls"'pr~ima"'-faCle'-eVideriCe-C)f"lntentlcmaJ 
fai~~eto :~'provide child,' :-grandchild or spousal support: 

Ca) For a person subject to a court order requiring child, grandchild or I 
spousal support payments,~when"the'~personknows-or reasonably should have known 
thc;tt he or 'she, is 'required to pay support under at.'l order, f~ilu~e,_t<?._~ay the I~' 
ch1ld, grandch1ld or spousal support payment requ1red under the order. . 

(b) For a person._~ot ,subjec~ .. to.,a court 'order requiring child, - grandchild 1" 
spousal suppor~ p~yments, :wheri"'~e ,person knows', or reasonably should -h~vekno ' 
that he or ~'she has a'dependent, fa1lure-to prov1de'support equal 'to "at least t 
amount set 'forth -under s. '49.19(11) (a) or causing'--iCspouse, grandchild or child 
~o become a"dependent person,' or continue to be a dependent person, as··de-finedl. 
1n s. 49.01(2). _ 

(5) Under this section, it is not a defense that child, grandchild or SPousl' 
support is provided wholly or partially by any other person or entity. 



, 
\ Wis. stat. @ 948.22 (1989-1990) 
~ 

PAGE 

~ (6) Under this section, affirmative defenses include but are not limited to 
inability to provide child, grandchild or spousal support. A person may not 

15 

~,. demonstrate inability to provide child, grandchild or spousal support if the 
Lperson is employable but, without reasonable excuse, either fails to diligently 

seek employment, terminates employment or reduces his or her earnings or assets. 
~ A person who raises an affirmative defense has the burden of proving the defense Lby a preponderance of the evidence. 

(7) (a) Before trial, upon petition by the complainant and notice to the 
todefenda~t, the court may enter a temporary order requiring payment of child, 
ilgrandchl.ld or spousal support. 

'" (b) In . addition to or instead of imposing a penalty authorized for a Class E 
Lfelony or~'a "Class A misdemeanor, whichever is appropriate, the court shall: 

~ 1. If a court order requiring the defendant to pay child, grandchild or 
1 spousal support exists, order the defendant to pay the amount required including 
-any amount necessary to meet a past ·legal obligation for support and, if 

appropriat'e, modify that order. 

.. 2. 
do so, 

If no court order described under subd. 1 exists, enter such an order and 
for orders for child or spousal support, after considering s. 767.25. 

~ (c) An order under par. (a) or (b), other than an order for grandchild 
support, ,constitutes an l.ncome assignment under s. 767.265 and may be enforced 

e, under s. 767.30. Any payment ordered under par. (a) or (b)" other than a 
Lpayment for grandchild support, shall be made in the manner provided under s. 

167.29. 

L~i;:ORY: 1985 a. 29, 56; 1987 a. 332 s. 33; stats. 1987 s. 948.22; 1989 a. 31, 

NOTES: 
~ Under 940.27"(2), 1987.stats., [now 948.22(2)] state must prove that defendant 

had obligation to provide support and failed to do so for 120 days; state need 
not prove defendant was required to pay specific amount. Sub. (6) does not 

Lunconstitutionally shift burden of proof. state v. Duprey, 149 W (2d) 655, 439 
-NW (2d) 837 (ct. App. 1989). 

L 
, ... 



WYO. STAT. @ 20-3-104 (1992) printed in FULL format. 

WYOMING STATUTES ANNOTATED 
Copyright (c) 1977-1992 by The State of Wyoming 

All rights reserved. 

I 
PAGE 12 

I 
*** THIS SECTION IS CURRENT THROUGH THE 1992 SUPPLEMENT *** 

*** (1992 REGULAR SESSION) *** 
-:::tt-.l -I 

TITLE 20. DOMESTIC RELATIONS 
CHAPTER 3. DESERTION OF WIFE OR CHILDREN 

Wyo. Stat. @ 20-3-104 (1992) 

tA r .... E=o~3...,,~~_~~3.t...-..,....'ij..>.3"-. _ 
[[~,....(-_ ~5.::;:,B,,=" .;l,,,,"",,_ r~1_"1 

@ 20-3-104. Evidence required to prove marriage and parenthood; husband and 
wife as competent witnesses; disclosure of confidential communications; 
desertion, neglect, or refusal to support, as prima facie evidence of 
willfulness 

I 

No other or greater evidence is required to prove the marriage of a husband 
and wife or that the defendant is the father or mother of a child or children 
than is required to prove such facts in a civil action. In a prosecution under 
this act [@@ 20-3-101 to 20-3-104] no statute or rule of law prohibiting the 
disclosure of confidential communications between husband and wife shall apply. 
Both husband and wife are competent witnesses to testify against each other to ~ 
any relevant· matters including the fact of marriage and the parentage of the I 
child or children but neither shall be compelled to give evidence incriminating 
himself or herself. Proof. of the desertion of the wife, child·,or children in I~' 
destitute or necessitous circumstances, or of the neglect or refusal to provide 
for the support and maintenance of the wife, child or children is prima facie 
evidence that the desertion, neglect or refusal is willful. 

HISTORY: Laws 1915, ch. 72, @ 6; C.S. 1920, @ 5036; R.S. 1931, @ 32-808; C.S. 
1945, @ 9-808; W.S. 1957, @ 20-76; Laws 1977, ch. 152, @ 1; Rev. W.S. 1957, @ 
20-3-104. 

NOTES: 
CROSS REFERENCES. --As to husband and wife as witnesses in civil and criminal I 
cases generally, see @@1-12-101 to 1-12-104. 

REPEALING CLAUSES. --section 7, ch. 72, Laws 1915, repealed all laws and parts : .. -.,-.. ,J.

of laws in conflict therewith. • 

LAW REVIEWS. --See note, "Spouse's Testimony in criminal Cases," 19 Wyo. L.J. 35 
(1964) . 

For discussion 
Evidence, see XII 

of husband-wife testimonial privilege and the Federal Rules 
Land & Water L. Rev. 601 (1977). 

ofl 
USER NOTE: For more generally applicable notes, see notes under the first I 
section of this division, subarticle, article, chapter or title. 

l 
I 
I 
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DATE.. !3-~3 Cl3 
-1 ~ . .s5 - 3013 

BOARD OF WATER WELL CONTRACTORS 
DEPARTMENT OF NATURAL RESOURCES &: CONSERVATION 

1520 EAST SrXTH AVF:UUF. 

- STATE OF MONTANA-------
(406) 444·6643 

April 8, 1992 

Nancy Fillinger 
Lewis & Clark County 
Sheriff's Department 
Civil Bureau 
221 Breckenridge 
Helena, Montana 59601 

Re: writ of Execution/Forrest D. Groves 

Dear Ms. Fillinger: 

HELENA, MONTANA 59620·2301 

I have enclosed a copy of the Savings Certificate Assignment 
and the CD by which Forrest D. Groves is bonded to be a licensed 
water well contractor in Montana. The Board is a joint holder of 
the CD with Mr. Groves and is without authority to surrender the 
CD in the absence of a well construction standards violation and 
notice and opportunity for hearing to Mr. Groves. (See provision 
5 of the Assignment). There is good reason for this restriction-
Mr. Groves license to construct water wells (his livelihood) 
would be invalid without the bond. Consequently, the Board does 
not believe the CD is subject to the Writ of Execution and is 
unable to transfer the CD to the Sheriff as notified in the Writ. 
I am available to answer any questions the Sheriff might have 
about this Board decision. 

Sincerely, 

~~0.~~ 
Fred W. Robinson 
Legal Counsel 

c. Diana Cutler 



.'1 \' dHF.RIFF'S RETURN "", '"" .... , •••• Co' Mtn •• Mete"' 

STATE OF MONTANA 
OFFICE OF THE SHERIFF 06 

County of Lewis and Clark 

I hereh.y certify that I received the annexed writ of execution on the ........... __ J.~.t.tL. .......... _ ........ _ ....... _ 

day of .......... !~~E~........................... 19 .. ~~ ..... ,. and personally served the same on the ..... _ .. ?Q.t.h ............ . 

day of ........... ~;:~ ...................... , 19 .... ~~ .... upon Forrest D. "Frosty" Groves 

by delivering to .' 
Deparbnent of Natural Resources, Fred Robinson, Legal Counsel, 1520 East 
6th Avenue, Helena, funtana, at 1150 hours 

personally in the County of Lewis and Clark, a true and correct copy of said writ of execution issued, 

at the same time informing .............. ~ ......................................... of the contents thereof. 

I hereby certify, that after diligent search I am unable to find any property in 

the County of Lewis and Clark belonging to said defendant ..... .¥.9.IT~§ij; ... P..~ .... ~~f.P.2.§~y.~~ .. .§ . .r.9.y.~.§ .............. . 

.................... (UWWLE ... ro ... SAT1SF.X.; ...... ,Se.e ... coPY. .. Qf ... attabc.ed ... lette~l ............................................................. . 
out of which to satisfy said judgement or any part thereof, and said execution is hereby returned 

wholly unsati!:ficd. 

Dated Helena, Montana •......... Me-:·p;.h ... f9. ................................ ,19 .. 9.~ .... . 

Service ... $ ................. ~J ..... QQ .......... . 

Mileage ... $ ................ J ..... QQ ......... .. 

Total ... $ .............. 24 .... QO ......... .. 
Paid 25.00 
Refund 1. 00 - check. attached 

I, .............................................................................................................. , Sheriff of the County of Lewis and Clark 

do hereby certify that by particular instructions from plaintiff's attorney ............................................ ,; ................... .. 
,/ 

...... : .......................................... , I ha.ve collected $ .............................................................. ~ ....... with costs and sheriff'6 fees , 
covered by said execution from ................................................................................................... _ ............................ _ .................. . 

the defendo.l'lt nrImed herein, 

I HEREBY FURTHER CERTIFY, That I have deducted from said sum of $ .............. r,~ ................ -.... . 

my fees. commission and expenses amounting to the sum of $ ...................................... , leaving a net balance of 

$ ............................... , wlJ.ich I have paid to .............................................................................................................. . 

I therefore return this execution .............................................................................................................. ~ ................... .. 



Ladies and Gentlemen of the House Judiciary Commitee, 
GREETINGS, 

My nam~ is Noreen K.Seifert lam 34 years old. and live 
in Polson. I.~ am the mother of 5, three of which are owed and 
due Child Support by an absent parent. The non-custodial parent 
in my case has done everything he can to keep from paying his 
Child Support obligations. 

In June of 1988 my children and I went on AFDC,(Aid to 
Families with Dependent Children).I was told that the State 
could get him to pay. 

A garnishment was handed down in April of 1989.Cr~ld 
Support Enforcement Program, The Wage Withholding Unitgarr.ished 
his wages for five months only. After that time when SRS would 
contact his employer, who was at that time and still is his 
Father-in-Law. The employer would tell SRS, he was no longer 
working for him. That was not the TRUTH! 

He not only continued to work for his Father-in-Law, 
he did it illegally. Montana State Law requires a Licensee 
Driller to be on site at all times, when drilling water we~ls. 
He was not a licensed driller! 

After my multiple calls to State Agencies, SRS included. 
He was investigated.With no reprimand for drilling illegally 
for 4years. The State of Montana then licensed and Bonded him, 
by giving him a Water Contractors License. No.S21 and a Monitoring 
Well Constructors License No.241. 

My children and I are no longer on any assistance",fro~ the 
State as of July of 1991. 

Itook over my own legal representation in October of 1991. 
Having tried everything from executions on bank accounts, to 
executions on his business and many other things of which I 
have a complete file on, I know the system is not working. 

Having my non-custodial parent in Court on May 13,1992, 
I had Judge C.B.McNeil take himself off my case. Iwas tired 0: 
him being told to pay it when he could and getting jus~ a slap 
on .the wrist.Judge Green then took over my case. He did sig;. 
another execution against the next well being drilled, it was 
for the full and total amount owed. Ijce~se No.241 then p~:led 
out of the job, and did not return to-.finish tha~ well until 
the execution had been sent back unsatisfied, some 80 days la~er. 
Judge Green then became ill, and turned ~v case over to Judge 
Henson. He in turn assigned my case to a Special Master (ar. 
assuming judge). It is now some 11 months la~er. ~~d I ac s~ili 
waiting foran Order to Show Cause Hearing. Ir. which he is ~c 
show cause if any he has. why he has not paid his Child Suppor~ 
obligations. 

To date he owes his children $11,037.7(. He also owes the 
State of Montana (SRS) $12,158.87. 

The irony of my case is , recently he was ac't'.lally r.:"re: 
by The State of Montana to drill Test Holes, ~o oheck fer groun: 
contamination in the upper Flathead Valley area. Who sho~~~ be 
paying whom for services rendered? 



?:'..:::2.2:= _:::"': -:r.e :'..ef-:= :-.?.::j :-:-:: . .'::;"11 '.'Ihat the right hand is doing! 
:: ~e 2a~ ~f:o~j 2. ::K ~o~ary, urill Tech drilling rig, 

p~pe -:~~~k, a~d =ake ~c~~: 3200,000 since being licensed in 
:~o';e;:t:er c: 1991. He .:a!1 2-..;.rely pay his obligations to his 
:!:~~:re~ 2-...~d to the S -:a1:e :f :,!or..-tana. 

I ~ave had it better -:~~~ =any custoial parents. I have 
~ecieved paymen~s frc= hi= over ~he years.There are many that 
~ave tee!"l totally ab~doned. It has been 10 years today since 
=y divorce. I have never teen able to rely on child support 
payr::en1:s. 

I would !"lever have =ade it without the financial help and 
love a::1d suppor~ of =y far:ily. ~.y father , former Representative 
Carl A. Seifer1: and =y ~o~her Peggy whom is here with me today. 

::; • 1 1 
~J...~ ...... 

I th~~ you and would appreciate your support of Senate 
217. 



SAVINGS CERTIFICATE ASSIGNMENT 

1. For value received, Forrest Groves , Assignor, doeo hereby 
a5sign, tranefer and sat over to the Board of Water Well 
Contractors, hereinafter cl:llled the Board, all ri<Jhtll and 
interests in ~ Savings Certificate No. 5353 in the 
~mount of $ 400Q,OO , payable on or after' 
May 13,1992 issued by Sectlrity 51'ate Bank & Trust. Company, 
(automatically renewable every 26 weeks) 

The Assignor makes this assignment 1n consideration of the 
Board issuing to __ ~F~'o~r~r~e~s~t~G~r~o~v~e~s~ ________________________ _ 

a 
water well contractors iecne8(s) (WWC- , wwc- , 
wwC- r, , _). Dnd or a monItoring 
well-con;truotors liconoa(s) (HWC-~, HWC ____ , HWC ____ , 
___ -:-..---,...,,.--~--_:,__....,...,...,..). The purpolle of this D,soignment is to 
provide the Board with sufficient surety as required by 
Section J7~43-306, MCA. 

3. The Assignor may not withdraw or othorw.ioe dillpose of any of 
the pr1ncip,1 attributed to the Savings Certificate while the 
same is assigned to the Doard. The ABuignor may withdraw the 
interest earnings during the period of tilt'! tUls1glUnant. 

4. The Assignor may, with the consent of the Doard, replace or 
renew a SavingB Certificate once it haa expired, or ie voided 
by the Bank and the Assignor eha11 be entitled to the rights 
as laid out in Clauss 3 with re8pect to the new Savinge 
Certificate. A new Savings certificate Assignment ehall be 
executed if the Savings Ct'!rtiflcate is replaced. 

5. ,The Board may at any time after the Assignor foils to fully 
comply with all requirements and conditions of Title 37, 
Chapter 43, MCA and/or Title 36, Chapter 21, ARM, and aftt'lr 
giving written notice and opportunity for hearing to the 
Assignor, surrender the ~aving8 C~rtlticate to the Bank in 
eXChange for money, as provided in ARM 36.21.505. 

6. The ASSignor is entitled to any earnings or interest upon tho 
cash proceeds after the Board has surrend~red the Savings 
Certificate. 

7. The Savings Certificate Ilhall be held by the aoard during the 
term of this ~s8ignment. 

B. The Assignor hereby authorizes and directs the Dank to pay tho 
above-described Savings Certificate as instructed by the Board 
until such time as the aank shall receive the Halease provided 
for below. The Dank shall not be liable to inquire whether 
there has been performance by Aosignor or to 8eo to the 
application of ahy moneys paid on instruction of the Board, 
and in such matter the Bank may tely upon the instructions of 
the Board executed ove):' the ::si\:lIlIlLure of the person" or hi:! 
designee, appearing under the Board Acceptance below without 
the need to verify the authority of such person. Nothing 
herein shall prevent the Board from deoignatlng a person 
authorized to act for it in another lawful manner. 

9. Signed and Dated at __ .!...P""o ..... l"'s-"o""l1'--_____ -:", Montana, thiB 
13th day ot November , 19..5J.l-' 

P, Q. ~QX 820, Bigfork, NT 
(Address) 



QI 

CQ.! 
,~ co 
:;:~ .. ,-Qlt: 
UQI 
-U 
QI

.l( C 
.. QI 
co E :i:_ 

i ~ m 
I c: > 
( o.E 

,1 :e 0 
'I el 

'-

LlAHK ACCBJ.>l'ANCg 

10, 'fhe Security State Bank & Tt'ust, CO, AS w.1tneBnod below by tho 
8ignature ot a duly iluthorlted offIcer, horeby ~Qco9nizo(J this 
abovo PSBignment of Savings Cert.1fioate No, 5353 
In the amount of $ 4,000« 00 thb . 13,· h dAy, ~f 

November , 19.2.L,. ~ '" .' 

Securi'i:y State Bank & Trust Company --,..,{-f~1fJ~a.nL:.L,~~~~_--,,-(Dank) 
p, O. Box 1291 
PolsonJ Montana 59860 
. (Address) 

BOARD ACCEPTANCE 
II, 'rho Board of liatt;lr Well 

.co.a:egolng dBsLgllnlent of; 
53,:C3 drawn on 

of $"'; /' t'L) 
19..E.L.. 

* * • • • * * ~ * * • • • • * • • • , • • * • * • • • • • • • * * 

RBLKASB 

lZ. 'l'he above tUIIJL9runent of Savings Certlf LCllta No. drtllm 

on 1 n the IJmouJ} t 0 f $, -"--'~_-....--.,,...,,... __ 
Is Jiereby released, ~'he authorized Blqnllture below 6hall 
wltness the termination of the Board's interest:. in the Assignment. 

(Authorla.d S19nAturO) 

13. I, ..... , AS8ignor in the llbove Agreement; 
recognize by my slqnQture fielow the releasQ of thi8 1l8eignm.nt. 

Signed this __________ day of ., ________________ __ 

(Authorizea Bi9n4ture) 

, . ~,, ___ :;:::1IIJIII~ 

~~ ] UI: 71 n"Ut:::4i 'F 

Security State Bank & Trust Company 
Pay Inleresl as 'allows: 
o Ch.ck 0 Add 10 Ce,III'C81. 
IDc" Check A/C No, 60-176-3 
Dc,. Sa.'ngs AlC No, _____ _ 

301 iriDIn BL HUO) 883·6303 
Poleo", Montnno 69860 

Social Security No. 
517-70-2516 

5353 

November 13 19~ 

Forrest Groves Q~ Montana Board of Water Well Contract, P,O. , MT 59911 Box 820! Dlg!iql.(§ OEPOSITED 

"I'" S':T,lIHlj''i.1 { O()l~1(}'I':"',n(){'1'" DOLLARS $ 4000,00 
! :i ,', I~}' , ;'~ ,)'/.: N "±. n r l.n . .) ;:.. "n' ... ,' 'I d on pro .. n'ollon ond .u.,ondor ollh', .... ,IIeo'o 

• I ".. Id d IUOI, or Ih' ,u,vlvors 0, ,,,'vlvor, In CU'fln un I, up 
Payable 10 laid depo,lIor. or, II mOI.lhan one, 10 either or any 01 "'19°9P2° . _ 26- D day. fkw •• k. 0 monl'" .tt.r dale on Ih, 

Mall 13. ___ . , , 
on I mllurlly d.,.. This CIIUllca,. malur •• on 4 90 (0 al luch le,,,r "'_ as Ihell'" Ihlnl,om "melD tim. limit by '~?~,I'U' nO~:y 

h I 01· fie' cent p.r "nnurn r INAt TERM HEnEOF EFFECTIVE ON HIE .... '.'u'n 0' 'h', eo,II"e.,o endorsed, w"~'~';r~~~~~:~'F~R ~N AOOl1l0NAL PERIOD OF t'ME EOU~L to 1H~ ~~~ OF ANY MATURITY DATE. on UNLESS lIIE BA"~ 
This e .. Ullea" .holl bl AU10M~:.\~0~ pnESENIS HilS CEnTIF'CA1E FOR PMMENt ON. on WIHUN

t6
E MA1unl1Y OF THE BANKS 'NTENTION TO REDEEM nils DATE. UNLESS tHE OWNER AT THE ABOVE AoonESS, AT LEAST TEN DAYS PRlon , 

I.I~ILS WnlTTEN NOTICE TO THE OWNER, b k 'hi, typo 01 C .. ''''eolo 01 DIPo.II 01 'hI d.,. 01 .ueh ron.wo' CERTIFICATE. d In the period 01 IIch luch ,enewal I' Ihe rill being plld by'he an on 
In'o'''' ho .. .", sholl be payab'o u, g In ""ell'n' 
.ubllello Fed ... 1 IIml,.lIon •• nd IIgul.llon.. 0 I 'h w, ••• poclfled ,. IlIInO bV mIn. c eek or n 'ea 01 erodll per Y"l.r • 2' 
In, .. osl h."on 10 A~T'6~~ ~,c~ff v' n~N~~ABL~h'Y qu.,I.,ly un ... 0 .r _ -t.. _ 

.. -~ ~"H'''''''nARlE NOT NEGOTIABLE 



::XHI811 __ ,;;f£A,,"H "" 
. DAT~E __ 3~-~rl~3~.·_q~.~~._~~~ .. ______________ ~W~ate~r~W~es~te~rn~75 
"TELLS WHERE TO BUY IT"I r ~'~~~;:===============:1 
• Waler Well Drilling & 

Service 
UDERSEN DIlIUIN' 

Cable Tool Drilling 
S Shore Polson ••••••••••••••• 183-5317 

IUICAT DIIILLIII' • PUMP CO 
Polson •••••••••••••••••••••• 883-2243 
Toll Free •.•••••••••••••• 800 527-2723 

IILUiAYER'S INC 
115 Kelly Rd Kalispell •••••••• 755-5395 

CAMP WEU DRILLlN' • PUMP SUPPLY CO 
1522 S 14th W Missoula •••••• 549-3411 

(See Advertisement On This Page) 
CASnlO DRIUIN' CO I 

Bayshore Dr Polson ••••••••••• 183-4873 
Shop Hwy 93 S Polson •••••••. 883-6181 

(See Advertisement On This Pagel 
UIERTY DIIIWN' CO 

3850 Hwy 93 S Kalispell ...... 752-2809 
._. ". (Se!.Advertiseme'!O_n This Pag~ __ ~ 

WESTERN WATER WORKS 
WATER WELLS 

• Domestic • Environmental • Exploration 

Frosty Groves 

P.O. Box 820. Bigfork. Montana 59911 .756-3268 

OOMESTIC 
ENVIRONMENTAL 

EXPLORATION 
FROSTY GROVES 

758-3288 
Box 820 Bigfork 

LATEST IN AIR ROTARY DRILLING 
ALSO MUD ROTARY FOR 

LARGER DIAMETER HOLES 

• Residential • Commercial • Irrigation 

LICENSED FOR MONITOR 
WELL CONSTRUCTION 

HAZARDOUS WASTE CERTIFIED WITH 
CONSIDERABLE EXPERIENCE 

REFERENCES 

LICENSED. INSURED;' BONDED 

LIBERTY DRILLING CO • 
"S/NCE 1951" 

"CALL THE PROFESSIONALS" 

INSURED. BONDED 
LICENSED 

WAnl WIllS • MINERAL EXPLORATION 
WATEI CONDITIONALLY GUARANTEED IN LAKE I FLATHEAD COUNTIES 

COMPLETE WATER SYSTEM INSTALLATION 
CLEAR SANDFREE WATER 

CALL COLLECT 
157·3334 Bill OSIORNE I 
157·3221 Bill GARDNER ... ~"""-L'I :1' Tt~ 
144·3641 BOB SORENSEN .!!.~j!, .. '._ T."'~"_""'~""_"'!:."'_iKi 

3850 HWY 93 S KALISPELL 

SERVING WESTERN MONTANA SINCE 1953 

LlCE~SED & BONDED 

• INDUSTRIAL 

• DOMESTIC 

Wholesale Distr. 
Fairbanks-Morse 

Pumps 

~Fairbanks 
LJ.UJMorse 

P\Tr .... (,"V·· .. ••· 

1522 S. 14th W. MISSOULA 

• MUNICIPAL 
• IRRIGATION 
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Noreen K. Seifert 
281 Sunny Slope Drive 
Polson, Montana 59860 
(406) 883-3360 

MONTANA TWENTIETH JUDICIAL DISTRICT COURT, LAKE COUNTY 

In re the marriage of 

FORREST D. "FROSTY" GROVES, 

Co-Petitioner, 

and 

NOREEN K. SEIFERT, 

CO-Petitioner, 

STATE Of MONTANA, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CAUSE NO. DR. 83-24 

EXECUTION 

TO THE Sheriff of Lake County, Greetings; 

WHEREAS, on March 23, 1983, NOREEN K. GROVES, now known as 

Noreen K. Seifert, recovered a judgment in the said District 

Court of the Fourth Judicial District of the State of Montana, 

in and for the County of Lake, against FORREST D. "FROSTY" 

GROVES for child support, which child support was to be paid 

through the Clerk of the above court, and for payment of a 

Promissory Note to Carl A. Seifert in the principal sum of One 

Thousand Five Hundred Dollars ($1,500.00) at 10% interest; 

AND WHEREAS, the Judgment roll, in the action in which 

such Judgment was ordered, is filed in the Clerk's office of 

said County; in the County of Lake, and the said Judgment was 

docketed in the Clerk's office, in the said County, on the day 



1 due and the sum of $2,640.80 which represents interest to 

2 October 12, 1992. This making the tot~l sum of $8,090.80 

3 now due and owning in back child support. Also the sum of 

4 $1,357.93 which represents the interest to April 13, 1992 is 

6 still due and owning on the aforementioned Promissory Note to 

6 Carl A. Seifert. And also for the sum of $1,589.03 which 

7 represents the expenses and incurred costs herein to the date 

8 of October 12, 1992, that Noreen K. Seifert formerly Noreen K. 

9 Groves has incurred. This making the total judgment as of 

10 October 12, 1992 in the sum of $11,037.76. 

11 NOW, you, said Sheriff, are hereby required to make the 

12 said sums 'due on the said Judgment, for damages, plus accruing 

13 damages, with interest as aforesaid, and costs and accruing 

14 costs, to satisfy said Judgement out of personal property of 

15 said Forrest D. "Frosty" Groves,' or, if sufficient personal 

16 property of said Forrest D. "Frosty" Groves cannot be found, 

17 than out of real property, especially any and all monies due 

18 to, owed to, or coming to, or belonging to said Forrest D. 

19 "Frosty" Groves D/B/A/ Western Water Works, Box 820, Bigfork, 

20 Montana 59911. Make return on this Writ within sixty days 

21 after the receipt hereof, with what you have done endorsed 

22 thereon. 

23 

24 
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WITNESS, the Honorable Jack L. Green 

Judge of the said Twentieth Judicial 

District of the State of Montana, at 

the Courthouse, in the County of 

Lake, this 

1992. 

day of C£eptember, 
<::J Qto~ ~ '\<. 

ATTEST: My hand and the seal of 

said Court, the day and year last 

above written. 

Katherine E. Pedersen, Clerk of 

Court 



I'-"_~-- '. ,;1 .; :tt."- . 
STATE OF HONTANA 

DEPARTMENT OF REVENUE 
CHILD SUPPORT ENFORCEMENT PROGRAM 

i:VHL.3-:d3 .. :-.93 
;. L"~.-SB:-3 ~3 

TO: ___ ~C_A~ST_L~IOMVD_RrJ~·L~L_I_N_G __________ __ 
P.O. BoX 159 

88025941 
Case Number:.~~~~~~ __________ __ 
RE: FORREST D. GROVES 

POI.SON, MONTANA 59860 SSN: __ ~5~1~7_-_7_0_-_2_5_1_6 ______________ ~ 

• • • • • • 
.~ ; .. 

ORDER TO WITHHOLD 

• • • • • • 
PLEASE TAKE NOTICE that pursuant to the ·Child Support En£orcement Act 

of 19~~~, Hontana Code Aonot~ted, Secl~on ~0-~-'Ql et ~~4' )OU &r~ h~~ebf 

directed as the employer o£ the above named individual to withhold and 
deliver income due or which may become due to the employee in the £orm of 
wages, s81ary, or other earnings in an amount equal to the LESSER of: 

1 .• 908.33 per month, plus' an additional $5.00 per month which you 
may retain as reimbursement for your costs 

•• OR •• 

2. 50~ o£ the employee's net disposable earnings, i£ this amount is 
leas than the sum set forth in paragraph 1 above. You may retain your 
$5.00 reimbursement £ee out o£ this amount. 

THE TOTAL AMOUNT WITHHELD, INCLUDING THE EMPLOYER'S COST REIMBURSEMENT, 
CAN NEVER EKCEED 50 ~ OF THE EMPLOYEE'S NET DISPOSABLE EARNINGS. 

UPON'RECEIPT OF THIS ORDER you have certain special duties and obli-
gations. These include: 

a. You have 14 days a£ter receipt of this order to prepare for 
withholding from your employee's wages, salary or other earnings. 
You must .ithhold the amount indicated above on the £irst pay 
period which occurs a£ter the 14th day, and continue regular 
withholding every month therea£ter. 1£ the employee is paid at 
intervals of more than once per month, you may withhold an equal 
amount at each pay period which is cumulatively sufficient to pay 
the monthly required Bum. 

b. Withheld income must be paid over to the Department within 10 day. 
of each pay period. Payments are to be made by check or money 
order and sent to the £ollowing address: 

Department of Revenue 
Child Support Enforcement Program 
Wage Withholding Unit 
P.O. Box 8001 
Helena, Montana 59604-8001 

To enable the Department 
payment, you must place the 
Number on eacb ~~ymm~~. 

to properly identify 
employee's name and 

and credit the 
Social Security 

c. Whenever there is more; than one order for child support under the 
"Child Support Enforcement Act of 1985" against a single employee. 
you muat honor all much orders ~n th~ uequence in which they were 
served upon you to the extent that funds are available. 

d. If you should ever be required to withhold income for more than one 
employee, you may combine all amounts withheld into a single 
payment to the Department £or that month provided that the portion 
which is attributable to each employee is separately designated. 

-Page 1-
CS-S10.BA 

<Rev. 5/88) 



e. For the purposes of this order, -Het Disposabl. Earnings- are 
defined as that part of the earnings of an employee remaining after 
deductions for the payment of federal and state income taxes, 
.mployment taxes, Social Security deductions (FICA), mandatory 
retirement, and federal or state income tax liens. 

f. The withholding process will continue for so long as the employee 
is employed by you or until you Dnf notified in writing by the 
Department that the order is terminated or modified. Upon any 
modification order, you are required to withhold and pay over to 
the Department the amount as modified. 

g. An order to withhold the employ •• •• earnings under the -Child 
Support Enforcement Act of 1985- take. priority ov.r: 

1) Any wage or income deduction order rendered under any oth.r 
state law; 

2) Any voluntary or involuntary assignment of wages; 

3) any voluntary deductions of withholding of earnings; 

4) any levies, writs 'of execution. or garnishments. and; 

5) any other claims by the employee's creditors. 

h. Any employer who fails to withhold and pay over to the Department 
earnings as required by this order will become personally liable 
under the law for any amount up to the accumulated amount which 
should have been withheld and paid over. 

i. It is unla~ful to discipline or discharge an employee. or refuse to 
hire an individual because of income withholding orders. An 
employer who violates this provision may be fined not more than 
$500 and not less than $150 and,may also be required to make full 
restitution to the aggrieved person including reinstatement and 
back pay. 

j. If and when the employee cesses working for you, you must promptly 
notify the Depsrtment at the address provided below. You must also 
provide the employee's last known address and the name and address 
of the employee's new employer if such information is known to you. 

SHOULD YOU HAVE QUESTIONS or require clarification concerning this 
order. please contact the Investigator, named below, who is responsible 
for this case. When you do. please make reference to the case number 
noted at the top of this order. 

/1 t!:-Dated this _ 

Investigator: 
R. K. BIL 'DEAUX' 

Address: ____ ~7~1~5~K~F.~.N~S~I~N~"~,T~O~N~S_U __ I_T_E __ l_9 ______ ___ 

MISSOULA, ~~ONTANA 59801 

Telephone:~(~4~0~6~)~_7~2z1_-~1~5~4~1~ ________ __ 

day of 
(/u 

19LL· 

DENNIS SHOBER, Bureau Chief 
Child Support Enforcement Bureau 

by: /jJ }'.t.J{ .//. ,----VU't if/' 

Regional SuperVisor! 

··Page 2-
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IV-D Case Number: 

" ,'1"1,.l ..... l._ /'.: . 
CHILD SUPPORT 

DEBT COMPUTATION WORKSHEET 

(Obligee) 

RE- PAID 
AMT OF TOTAL SUPPORT MEDICAL TAl NED TO 
AFDC DUE 

MO/YR PAID STATE 

[ PRIOR 
BAL. I I I 
Ie / b, 

1\ ~ I-'l~ D Pt1') 

{, (, Y!l i, 5() 

., /1J, (pC;n 

7. /7(, 10'::::'0 
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?/'IO 

\ TO-
TALS I I DO . ISoy. () I 

- TOTAL AMOUNTS OWED -

PENALTY PAYMENTS BY OBLI-
OBLIGEE DUE REC'O STATE GEE 
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- -
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-- ~. 

--.-. 

--
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Prepared by: i",,~ 
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REC'O 

I I 

----

I ] 

DATES OF THIS DEBT CALCULATION S'uPPORT DUE OBLIGEE: $ l:=l (; :2" 
)' FROM: l~ ·lili SUPPORT DUE STATE: 

TO: Cu N_, "f- MEDICAL PENALTY DUE: 
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DEPARTMENT OF STATE LANDS 

STAN STEPHENS, GOVERNOR CAPITOL STATION 

t~~~---~NEOFMON~NA---------
(406) 444-2074 

December 4, 1992 

stewart Nash 
Past President 
P.o. Box 631 
Lewistown, HT 59457 

1625 ELEVENTH AVENUE 
HELENA, MONTANA 59620 

RE: Proposed legislation for trespass for survey purposes. 

Dear Mr. Nash: 

The Department of state Lands (DSL) has reviewed the pro
posed legislation you asked us to review. ~SL_),.~gal~taff 
saw no obvious legal J?:ttf_al!.§ and did no.!: __ §l __ ~~ __ C!J1Y reason why we 
could not support the legislation:----- --- - -- ,," 
.-~ --_. __ .. _---------

The Land Administration Division also reviewed and- felt the 
proposed language looked good. The Division did have some com
ments which you may wish to consider: 

The ten day response time may not be sufficient for public 
agencies. It may be difficult in some situations for the 
DSL to respond regarding any stipulations within ten days. 
You may wish to consider extending this time frame. 

A common concern of landowners is off-road vehicle travel. 
You may wish to consider adding a restriction that vehicular 
trespass by surveyors is limited to established roads unless 
pre-approved by the landowner. 

Does the "damages" provision include clearing of shrubs, 
trees and other vegetation? Should this type of activity 
require pre-approval of the landowner? 

Another common concern of landowners regarding trespass is 
with the spread of noxious weeds. Does the "damages" provi
sion cover the noxious weed issue or should it be covered 
separately? 

Perhaps another consideration which might make the proposal 
more palatable to landowners would be to provide a copy of the 
completed surveys to the landowner. 

''AN EQUAL OPPORTUNITY EMPLOYER" 



stewart Nash 
December 4, 1992 
Page 2 

Thank you for the opportunity to review and comment on this 
proposed legislation. Feel free to contact me if you have ques
tions. 

~~~rel~Y' '2 L~ 
M. Je n~,~~nistrator 
Land Adm istration Division 

c. Marylee Norris 
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United States Deparnnent of the Interior 

FISH AND WILDLIFE SERVICE 

CHARLES M. RUSSELL NATIONAL WILDLIFE REFU~HI8IT % 3. 
P.O. BOX liD .... 

LEWISTOWN, MONTANA 59457 OA T£ 3 - %3 - j 3 
(406) 538·8706 . I S:B -d_~_ February 4. 1993 

Senator John Hertel 
Capital Station 
Helena. Mt 59620 

~ "- . ~ . ~ ~.- . ~ --

Re: Senate Bill 252 To Exempt Professional Land Surveyors from Criminal 
Trespass Law 

Dear Senator Hertel: 

The U.S. Fish and Wildlife Service supports the effort to create a law to 
exempt professional land surveyors from crimfiial--trespass. The FWS haa to 
survey property in Garfield Coun-ty last yearto--r6-cate-the property line 
between the Government and a hostile landowner. The potential threat of 
trespass charges prevented the surveyors from locating survey monuments within 
the private property. The situation required locating more distant 
monumentation on Federal land to complete the survey. This caused the survey 
work to cost more because substantial additional time was required. Had the 
situation been a little different and alternate monumentation not been 
available. it would have been impossible to complete the survey.~. 

In addition to the legal aspects of being able to do a survey, the surveyors 
were subjected to harassment by the land owner. This included threats of 
trespass charges if they crossed onto the owners property and an on site visit 
by the County Sheriff. 

A law to protect surveyors from trespass charges is essential if they are 
going to be able to perform the necessary work expected of their profession. 

If you wish to discuss this further please give me a call. 

Sincerely. 

-' '.---
John R. Foster 
Refuge Manager 

cc: (blind) Pat Carson. Reg.Office. Denver 
Stewart Nash, Nash Surveying 
Craig Roberts, Dept State Lands 



Ravalli County Road Deparllnent 
244 Fairgrounds Road • Hamilton, Montana 59840 

! 

. (406) 363-2733 

P---------------------______ crumY~T~~~ ____________________ ___ 

House Judicial Committee 
c/o Stewart Nash 
P.O. Box 631 
Lewiston, Mt. 59457 

RE: SB 252 

February 18, 1993 

I have been engaged in the surveying profession since 1959 
and have been a registered professional land surveyor in 
Montana since 1972. I have operated a survey office in the 
Bitterroot for 17 years. As such I have, on occasion, had 
difficulty gaining access to public land survey corners. 
The resul t of access den ial is no survey I::)r have your client 
obtain a court order at additional expense and considerable 
delay. 

SB 252 will save time and money for all landowners, not 
surveyors. Access denial problems encountered by surveyors 
are simply passed on to clients (landowners) in the form of 
fees and delays. In order to maintain and preserve the 
right to ownership of private property we must have a method 
of determining and maintaining property boundaries. This 
method should be as simple and as inexpensive as possible. 

! support SB 252 and urge you to approve this bill. 

iggi 
Road Supe isor 
Montana P S 37126 
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CXN:ERNING AN EKEMPTIOO TO THE CRIMINAL TRESPASS LAWS FOR CERTAIN 

INDIVIDUALS WHO ENl'ER PROPERTY FOR SURVEY PURPOSES 

- .• I I 

i 
.. The .~sence of the riaht of entry to the Registered Professional Land SUIVeyor of 

l-bltana, or thOse who are W1der the direct supeIVision of such a person as an errployee, 
t aqent or representative d~les them one of the basic tools by which to carpetently 
.. carplete their \toK)rk and rerrain wi thin the laws and abide by the rules governinq surveys. 

0, Many surveyors have been denied access to private lands, at one time or another, in l attEiiit>ting to conduct surveys for thet:r::_cIientele. This denlal- may-~ane point 
- of tirre---a1ter a previous illegal trespass by an inconsiderate surveyor, or because of 

poor relationships between neiohbors, a "bad" survey by a previous surveyor - therefore 
i they are all incarpetent, or I just don't I ike the Highway Departm:mt and the power 
Ii catpany charges to much. I . J . 

ru'f 1f,.,t... d~" 
~ ... Whatever the reason/1 the land surveyor cannot always detennine accurate property corners I. arid boW1d.aries of their client _~d _adjoining P~op~!~ie~_ wj._!h9utJ!avIng_ all -of the 

controllinq corners and evidence at their disposal. 

i-
~ .. The Montana Corner Recordation .Act 70-22-102 gives the following as its purpose 
II If"""~ the ~f this part to protect and perpetuate public l~_s~¥._~rners and 

intocmatiol'F in~- location of such comers by requiring the systerratic 
~. establlslilBlt of ItDfiUnerrts and recording of infOlllation - concerning-the-na:rking of the 
Ii location of such public l~SUIVey corners and toall~thesysfEina.tic l~!ion_of .Qther 

property 'corners thereby providing for property security and a coherent systE!lL_Qf 
it Rri>Perty location and i.?entification of ooerships ana fbeTehye1iminatfng_ the~~i~ted L nec:essi ty for reestabllstIrent and relocations of such corners where once they are 

established ana located. 

i. When this purpose is denied by a land owner, it is also a denial for the land surveyor to 
.. ~ out the guidelines as--outlined in the Professional Ei'ig'tn-eers-an<L]:and SUrveyors 
~aria @les SUI> Chapter 12, Rules of Professional COnduct 8. 48 . 1202SAFETY , HEALni AND 

ii W£tFlJiE OF 1liE PUBLIC PARAlwOJNT IN TIm PERF'ORMANCE OF PROFESSIONAL DUTIES 

I. 
(1) Registrants shall hold pararrount the safety, health and welfare of the public in the 

!¥ perfamance of their professiooal duties. 
~ 
iii (a) Bec;Jistrants shall at all t1tres recognize that their prinary obligation is to protect 

the safety, health, property and welfare of the public. If their professional j\ldgaIelt 
c is overruled. under ciram;tances where the safety, heal th, property or welfare of the 
.. public are endangered, they shall notify their atployer or client and such other 

authori ty as nay be appropriate. ' '. 14 e-CA!- ~; d~./ ~ f'Q /,8o?"fn#J. "4. c~v""~~;7.-Y .. ~c."'1':>-
, Is ,,;I<0'-yvl /n f '1~ .s~rv,.~s b<-~r . ../.,.Jdf'~ ~"; ~ d ~:r.,.,I'V\~ To r~fJ~"ty~')h/.. 
I. The following State and Federal regulations including pertinent definitions are the basic ~ 

laws in which a Registered Professional Land Surveyor must adhere to, in effort to carty 
" out: the prev10us regulatl6n. -

L 
PROFESSIONAL ENGINEERS AND LAND SURVEYORS LAWS AND RULES 

~; 

[ Definitions 37-67-101(7) "Practice of Land SUrveying" means any service or ~k, the 
.. perfoznance of Wlich. requires the application of special knowledge of the prinCiples of 

nathemaUcs, physical sciences, applied sciences and: 
(a) the principles of property boundary law to the rec:Nery and preservation of evidence l pertaininq to earlier land surveys; 
(b) maasurEllSlt and allocation of lines, anqles, elevations and coordinate Systans' 
(c) m:xumantinq of property boWldaries; 



, , , 

'. 

Definitions 70-22-103 

(1) A "property oorner" is a geographic point on the surface of the earth and is on, a 
part of, and controls a property line. 
(2) A "property controlling corne.r" for a property is a public land sUIVey oomer or any 
property oomer willCh does not lie on a property line of the property in question' but 
Wlich controls the location of one or m::>re of the property oomers of the property in 
question. -r~<I!5~ c.~nrr",/I,,·"l C.:YY"fIVlf Q4'<.. Tk.I":;~J' ~.? m.::>sT' .54.1Y-"~:J.s . 
(3) A "public land suzvey comer" is any oomer actually established and IIDIlUIelted in an 
original survey or resUIVey used as a basis of legal description for issuing a patent for 
the land to a private person fran the United states government. 
(4) A "oorner", unless otheIwise qualified, JOOaIlS a property oomer or a property 
controllinq comer or a public land sUIVey oomer or any CCIIbination of these. 
(5) An "accessory to a oomer" is any exclusively identifiable physical object whose 
spatial relationship to the oomer is recorded .. Accessories may be bearing trees, 
bearing objects, lIDlluments, reference nonuments, line trees, pits, m::>unds, charcoal
filled bottles, steel or w:xxien stakes, or other objects. 
(6) A "IIDllUIelt" is an accessory that is presl.lm3d to occupy the exact position of a 
corner. 
(7) A "reference lIDllument" is a special DDllument that does not occupy the sane 
geoqraphical position as the oomer itself but whose spatial relationshlp to the oomer 
is recorded and Wlich serves to wi tness the oomer. 

M:>N'l'ANA'S SUBDIVISON AND SURVEYING LAWS AND REGULATIONS 

GChapter 3, Part 4 - Survey RequirEm3l'lts 76-3-402(3) All divisions"of sections into 
al iquot parts and retraCEm3l'lt of I ines DUSt confonn to Uni ted States Bureau of Land 
.Manaoeuelt instructions, --(f5V ~ 
SUB-<l1APTER 30 - llNIFCEM STANIll\RDS F<E ~IOO, CERTIFICATES OF SURVEY AND FINAL 
SUBDIVISlOO PIAl'S. 

8.94.3001 (c) Prior to the filing of any subdivision plat or certificate of survey for 
record the land surveyor shall confirm the location of sufficient monuments to reasonably 
assure the perpetuation or reestablishment of any corner or boundary or retracement of 
the survey ---------. 

(e) The plat or certificate shall clearly show the relationship of all adjacent 
monuments of record and the relationship of the mon1.lITV3flts of record to monuments set 
after filing. 

(h) If the land surveyor uses any previously establ ished monument he must 
confirm the location of the monument. If properly confinned and shown and described on 
the filed certificate or plat, such a monument shall be considered a monument of record. 

CORNER RECORDATION Acr 

70-22-110 Surveyor to rehabilitate nonument. In every case where a comer record of a 
public land SUIVey comer is required to be filed under the provisions of this part, the 
surveyor IIIJSt reconstruct or rehabi I i tate the DDllument of such carner and accessories to 
such oomer so that the sane shall be left by him in such physical oon(U tion that it 
rmains as pennanent a m::>nument as is reasonably possible and so that the sane may be 
reasonably expected to be located with facility at all times in the future. 
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MANUAL OF SURVEYING INSTRUCTIONS 1973 
u. s. DEPAR'll-iENT OF lim INTERIOR, BUREAU OF LAND MANAGEMENT, 

, THE DEPENDANT RESURVE'l '-r 6-25 The dependent resurvey is designed to restore the original conditions of the 
official survey according to the record. It is based, first, upon identified original 

i \. corners and other acceptable points of control, and, second, upon the restoration of lost 
.. oomers by proportionate nea5urEmmt in ha:mDny wi th the record of the original survey. 

~ 
"", 5-6 The recovery of previously established comers is siIrplified by projecting 
'::.'. retracemants fran known points. The final search .for a lIDll\lllelt should cover the zane 

.... 
surrounding one, tll«), three, or four points determined by cormection with known oomers. 

r These oomers will ultinately control the relocation in case the oomer being searched 
L for is declared lost. 

.. 
5-8 No decision should be made in regard to the restoration of a comer until every 
maans has been exercised that might aid in identifying its true original position. The 
retracemants wi 11 indicate the probable position and wi 11 shc7w Wlat discrepancies are to 
be expected. Any supplaJeltal survey record or testi..rrony should then be considered in 
the 1 ifJht of the facts thus developed . 

The supplement to the 1973 Manual "Restoration of Lost or Obli terated COrners and 
.. SUbdivision of Sections .. States on page 25 under FUlC'l'IOO CE nIE-Lcx:AL SURVEYOR. --- His it. ~rk may be sinple, or quite cooplex, depending largely upon the existence of the 

original comer rronuments or acceptable perpetuations of the corner positions. 

dince the corners established in the original sUIVey are controlling, it is essential i. that these corners be found, or properly restored, before the actual field ~rk involving 
• the sul:xiivision-of-section is undertaken. The section boundaries should be retraced to 

develop the actual bearing and lengths of the lines between the corners. b«- cL 

r
~···' These regulations are pararrount procedures by which the professional land sUIVeyor 

performs their field ~rk. The necessity to gain entry onto any lands that contains 
n evidence which will aid in the proper restoration or identification of corners and 

t
i.l..·.... rronuments, is of the ut:Irost irrportance. . 

By gaining this much needed tool, the surveying profession will be obligated to exercise 
care and proper restraint, respecting the property over which they perform sUIVeys. They 
should be held responsible for any damages incurred upon entering private lands and 

~ should enter only after proper notification. 

Th~ f9J:~' 'ing proposed bi 11 is a serious atterrpt to address these concerns. 
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CODB OF ALABAMA 

~18'T_4 
DAT~ 
S8 ,zloo 

Copyright (c) 1977-1993 by The State of Alabaaa 
All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH THE 1992 
SPECIAL SUPPLEMENT *** 

*** (1992 REGULAR, ORGANIZATIONAL AND SPBCIAL SESSIONS) *** 
TITLE 30. MARITAL AND DOMESTIC RELATIONS 

CHAPTER 4. HUSBAND AND WIFE 
ARTICLE 3. CRIMINAL OESERTION AND NONSUPPORT PROCEEDINGS 

Code of Ala. @ 30-4-57 (1992) 

• 30-4-57. Proof of marriage and parenthood; co_unicationa between 
husband and wife not privileged; t.sti.ony of husband and wife; 
evidence of willful abandonment or de.ertion 

No other evidence shall be required to prove marriage of such 
hWicand and wife or that 8uch person is the lawful father or 
mother of such child or children, than i. or shall be required to 
prove such tacts in a civil action. In all pro.ecutions under this 
article, any existing provisions of the law prohibitin9 the 
disclosure ot confidential communication between husband and wite 
shall not apply, and both husband and wife shall be co~tent and 
cO_pallacle witnesses to testify to any and all relevant aattars, 
including the fact of such lIarriaqe and the parentaCj8 ot such 
child or children. Proof that a person has left hi. wite, child or 
children in destitute or necessitous circuaatances, or bas not 
contributed reasonably to their support for a period of 10 days 
after his departure, shall constitute pri.a tacie evidence of 
willful intention to abandon or desert hi •• aid ta.ily. 

HISTORY: Acts 1919, No. 181, p. 176; Code 1923, f 4494; Code 1940, 
T. 34, @ 104. 

CITED in Ex parte Newsome, 212 Ala. 168, 102 So. 216 (1924); smith 
v. Kinq, 277 F. Supp. 31 (M.D. Ala. 1967). 

USER NOTE.: For JIlore generally applicable notes, see notes under the 
first section of this subdivision, diVision, article, chapter, 
subtitle or title. . 

-



DBBRING'S CALIFORNIA CODES ANNOTATED 
copyright (c) 1993, Bancroft-Whitney Company 

*** THIS SECTION IS CURRENT THROUGH THE 1993 
SUPPLEMENT (1992 SESSION) * •• 

PBNAL CODE 
PART 1. cri ... and PUni.hlaenta 

TITLE 9. ot Cri.es Against the Person Involvinq Sexual Assault, 
and Crim.. Aqainst Public Decency and Good Morals 

CHAPTER 2. Abandol1llent and Neqlect of Children 

Cal Pen Code' 270e (1993) 

• 270e, Proof of lMrriage or parenthood; Confidential 
ccmaunications; Proof of wilfulness; Admissibility of final 
•• tablishaent of paternity or nonpaternity 

No other evidence shall be required to prove JlArriage of husband 
and wife, or that a person is the lawful father or mother of & 
child or c:::hil4ren, than i. or shall be required to prove such 
facts in a civil action. In all prosecutions under either Section 
270& or 270 of this code, sections 970, 971, and 980 of the 
Evidence Code do not apply, and both huaband and wite shall be 
competent to testify to any and all relevant mattera, including 
the fact of .arriage and the parentage ot a child or children. 
Proof of the abandonment and nonsupport ot a spou~, or ot the 
oaission to turnish necessary tood, clothinq I shelter, or of 
.adical attendance for a child or chil4ren i. pri.a tacie evidence 
that such abandonment and nonsupport or olli •• ion to furnish 
nece •• ary food, clothing, shelter or. aedical attendance is 
willful. In any prosecution under Section 270, it shall be 
coapetent tor the people to prove nonaccess of husband to wite or 
any other tact establishing nonpaternity ot a husband. In any 
prosecution pursuant to Section 270, the final eat&blishaent of 
paternity or nonpaternity in another proceedinq ahall be 
admissible as evidence of paternity or nonpaternity. 
HISTORY: 

Added Stats 1911 ch 379 @ 1 P 688; Aaen4e4 state 1955 ch 938 • 
1 P 1834; 1957 ch 1855 @ 3 P 3256; Stat. 1965 ch 299 f 138 P 1367, 
operative January 1, 1967; Stat. 1976 eh 1170 @ 3. 

NOTES: 
AMENDMENTS: 

1955 Aaendaent: Added the next to the last sentence. 
1957 AlMnd:llent: (1) Substituted -Section 270a or 270" tor 

"Section 270" in the second sentence; and (2) ad4ed the last 
s.ntence. 

1965 Amendment: Substituted "Sections 970, 971, and 980 of the 
Evidence Code do" for Many existinq provisions of law prohibiting 
the disclosure of cont idential communications between husband and 
wife shall", 

1976 oendlaent: Substit.uted. "spouse" tor "wite" after 
-non.upport of a" in the third .ent.ence. 



LAW REVISION COMMISSION COMMENT: 

EXHIBIT it ~L-~. 
DArt ,,3 -9{3 - q~,-. 
r ~ -5 B -ci}c D __ -:-_ 

1965 ~ent: The revision ot Section 210e .. rely in •• rts a 
reterence to the pertinent •• ction. of the Evidence Code. 
[Reco ... ndation, 1965.]. 
CROSS REFERENCES: 

Proof of .arriaqe: CC I 4103. 
Statute -.kinq one fact priaa tacie evidence of another fact as 

e.tablishinq rebuttable presumption: Ev C , 602. 
Uniform Act on Blood Tests to Determine Paternity: Ev C @@ 890 

et seq. 
Privilege not to testify aqainat spouae: Ev C @@ 970 et seq. 
Privilege for confidential marital co.aunications: Ev C @. 980 

et seq. 

COLLATERAL REFERENCES: 
Witkin « !pstein, Criminal Law (2d ad) I. 358, 832, 833, 2660, 

2662, 3320. 
Witkin criaes pp 527, 529. 
Witkin criainal Procedure ., 348A. 
Witkin Evidence 2d p 785. 
Witkin SUaJlAry (9th ed) Husband' Wife @ 18. 
Witkin suaaary (8th ad) pp 4656, 4739. 
Cal Jur 3d (Rev) criainal Law , 992. 
Cal Jur 3d Family Law 'I 62 et seq., 154 at seq. 

/ Cal Diqest of Official Reports 3d Series, Parent and Child, 17. 
23 All Jur 2d Desertion and Nonsupport @I 105 et seq. 

LAW REVIEW ARTICLES: 
Adaissibility of testiaony ot wife by all89ed spurious aarriaqe. 

26 SCLR 452. 

ANNOTATIONS: 
Adais.ibility, in cHsputed paternity proceedings, ot evidence to 

rebut .other's clai. of prior chastity. 59 ALR3d 659. 

NOTES OF D~SIONS 
Where the leqal obligation to support exists and the defense of 

the father is his inability to furnish such .upport, either 
because of his inability to co_unicate with his child or because 
of his lack of .eans, this section applies and proot ot the 
o.i •• ion i. priaa facie evidence that such oaission is wiltul. 
people v Wallach (1923) 62 CA 385, 217 P 81. 

Where the evidence showed that the defendant. abandoned and. lett 
his wife in a destitute condition, retuainq and neqlectinq to 
provide her with necessary food, clothinq, ahelter and .adical 
attendance, the evidence was sufficient to show that the defendant 
wilfully refused and neglected to provide hi. wife with the 
nece.sities of life. people v Hartin (1929) 100 CA 435, 280 P 151. 

In a prosecution for failure to support a ainor Child, a •• uainq 
that an instruction as to the leqitillacy of children barn in 
wedlock placed on the defendant the burden of provinq the 
1lleqitimacy of the Child, any possible error in that regard w •• 



cured by another instruction that the jury could not find the 
defendant guilty unless the evidence aatisfle4 th.. beyOnd a 
rea.onable doubt that the detendant vas the father of the child. 
People v CAqiga. (1945) 69 CA2d 301, 158 P2d 971. 

Proof ot nonsupport ot a wife or children constitutes pr!.a 
~acie (or presuaptlve) evidence that the abandonaent was wiltu1. 
People v aewlett (1951) 108 ~d 358, 239 P2d 150. 

Pr_UlIIption rais.d by provisions in • 270 and this section, that 
-Proof of.. • the oaission by such tather to furnish nece.sary 
tood, clothinq, shelter or .. dical attendance or other r..-dial 
care tor his child is prima tacie evidence that .uch. • 
oai.aion. • • 18 wiltul and vithout lawful excuse- is not enough 
to prove innocent person quilty of offan.e of failure to provide 
for ainor children, since language ot statutes refers to case 
where -father- of .inor child fails to provide for Rbis- child; 
man's neglect of child raises no preauaption that he is guilty of 
violating lav; to make out case, proof is required beyond 
r.asona~le doubt that neglected child is his. People v Crawford 
(1962) 205 CA2d Supp 858, 23 Cal Rptr 566. 

Worda -lavful father- a.an father of legitiaate child since, 
though father of llleqitiaate child is otten referred to as 
natural father, he is never called lawtul father, and, if vord., 
-lawful father- were to .. an father of either leqiti .. te child or 
illegitimate one, word -lawful- would be surplusage, which it .Wlt 
be assuaed ~i.lature did not intend it to be. People v Grant 
(1963) 212 CA2d Supp 947, 28 Cal Rptr 694. 

Provision that no other evidence shall be required to prove that 
~ person is law~ul fath~ of child than is required to prove auch 
~ fact. in civil action does not obviate requir ... nt that quilt of 

wilful failure to support ainor child aust be proved beyond 
r.a.onable doubt; it provides for priaa tacie finding ot paternity 
but jury can only convict if it finds beyond reasonable doubt that 
defendant is father of ehild and has tailed to .upport it. 
Patterson v Municipal Court (1965) 232 CA2d 289, .2 cal Rptr 769. 

Provisions that in child nonsupport prosecution pre.uaption ot 
~ paternity may l:>e raised. .s in or fro. proceedings in a ci vil 
~\ action does not require defendant to persuade jury of hi. 

innocence, but .. ana that priaa tacie sbowinq ot paternity uy be 
lI4de by preponderance ot evidence; it .uch showing appears, 
defendant need merely go forward with .vidence to raise reasonable 
doubt that he is father of child, and when he has done so, be 
enjoys benetit ot presuaption ot innocence; it is then incuabent 
on prosecution to eataDliah his quilt beyond reasonable doubt. 
Patterson v Municipal Court ( 1965) 232 CA2d 289, 42 ca.l Rptr 
769. 

Provi.ions of this section do not provide that final 
~ e.tablishment of paternity or nonpaternity in another proceeding 

is res judicata •• to such 1s.ue. in child nonsupport prosecution 
bUt .. rely provide that such •• tahlishaent is acmi •• ible in 
evidence; effect thereof is only to provide rebuttable presuaption 
that paternity does or does not exist. Patterson v Municipal 
Court (1965) 232 CA2d 289, 42 Cal Rptr 769. 

Paternity is an essential element of the cri .. of wilful failure 
to .upport a ainor child (Pen Coda, f 270), and Pan Code, I 2708, 
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in effect provide. ror a pri.. facie finding of this 8leaent by 
.uch evidence as would be sufficient to deteraine paternity in a 
ci vil action; however, it such sbovinq appears by a preponderance 
ot the evidence the defendant need .-rely 90 forward with evidence 
to the extant ot rai.irl9 a rea.onable doubt that he is the tather 
of the child, and a jury can convict only if it find. beyond a 
rea.onable doubt that detendant i. the tather and that he ha. 
tailed to support it. People v Sorensen (1968) 68 C2d 280, 66 Cal 
Rptr 7, 437 P2d 495, 25 ALR3d 1093. 

In a paternity action in wbich defendant refused to re.pond to 
requests for adllis.ions that would give rise to a conclusive 
presuaption (Bvid. Code" 620) that defendant' s vife·. child vas 
a child of the aarriage (Bvid. Code, • 621), on the ground of hi. 
privil8ge against •• If-incriaination, defendant could not 
constitutionally be required to respond to the requests tor 
adai •• ion. in the absence of a tender ot u.e i..unity for paat 
failure to support the child. Pen. Code,' 270., provide. tor 
ad:ai •• ibility of a tinal establiahaent of paternity in -any 
pro.ecution- pur.uant to that section, and it thus did not appear 
fro. a consideration of all the circuastance. that defendant' B 

answer to the requested aaissions could not pma8ibly bave a 
tendency to incriainate him. However, defendant bad no righ~ ~o 
use t.aunity with respect to cr1ainal proaecu~ion tor po •• ible 
future failure to support. While the privilege of 
.elf-incri.ination app1ie. in 80a. ca.as to proapective act., the 
hazards of incria1nation must be substantial and real, and not 
attenuated. S.ith v Superior Court (1980) 110 CAlcl-4.22, 168 cal 
Rptr 24. 
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Mr. Chairman and members of the House Judiciary Committee, for 
the record I am Garth Jacobson, representing the Office of the 
Secretary of State. I am here to testify in support of SB 425. 

SB 425 implements Constitutional Amendment 22, which was 
approved by the electorate last November. C-22 corrected a flaw in 
the timing of judicial elections. Under the prior constitutional 
l~nguage an appointed judge could avoid facing an election 
challenge until the completion of Senate confirmation. This 
requirement meant that some appointed judges served"on past the 
expiration of the terms of their predecessors. Then when they 
finally faced an election they were elected to a shorten,ed term of 
office. SB 425 adjusts the timing of the elections for judges 
following their appointments. 

SB 425 makes Senate confirmation a requirement if possible. 
However, in most cases, the appointed judge would face an election 
challenge at the first general election following his or her 
appointment. This procedure would place the election of judges at 
higher priority than their confirmation. This would remove any 
unreasonable delays in subj ecting the appointed judge to the 
scrutiny of the voters. 

Let me give you some examples of how SB 425 operates: 

Example 1. Judge A resigns Jan 1 on the year the legislature 
meets. The Governor appoints Judge X on March 1 of that year to 
fill the vacancy. The Senate confirms Judge X on March 15. Judge 
X then faces an election challenge at the next statewide election 
cycle. Judge A wins the general election and serves out the 
remainder of the term. 

Example 2. Judge B resigns January 1 on the year the 
legislature is not in session. The Governor appoints Judge Y to 
fill the vacancy. The appointment is made before the primary 
election filing deadline. Judge Y faces an election challenge that 
year during the election cycle. Judge Y wins the election 
challenge and serves out the remainder of term. 

Reception: (406)444-2034 - Business Services Bureau: 444-3665 - Elections Bureau: 444-4732 
Administrative Rules Bureau: 444-2055 - Records Management Bureau (1320 Bozeman Avenue): 444-2716 

Fax: 444-3976 



Example 3. Judge C resigns July 1 between the primary and 
general election. Judge C has 5 years remaining on his term of 
office. The Governor appoints Judge Z to fill the vacancy. Judge 
Z does not face an election challenge at the November election. 
Judge Z faces the Senate confirmation process and is confirmed. 
Judge Z then faces an election challenge at the next regular 
statewide election cycle. Judge Z wins the election challenge and 
serves out the remainder of the term. 

Example 4. Judge D dies on primary election day during the 
year he is up for re-election. The governor appoints Judge W as 
his replacement and also names Judge W as a candidate for the 
upcoming election. Judge W wins at that election and serves the 
next full term. 

SB 425 still provides that if the Senate fails to confirm the 
appointee then another appointment must be made. Further it 
continues the process that if the judicial incumbent is' unopposed 
in the general election then the voters still have an opportunity 
to not retain the judge. 

SB 425 would have minimal impact on elections, from an 
election administrator's viewpoint. Except for elections held at 
the end of the term of a judicial office, an appointment would not 
cause any disruption to the process. A judicial appointment made 
after the filing deadline and not at the end of the preoecessor's 
term of office would not stand for election at the immediate 
primary or general elections. Therefore there would not be any 
problems with disruption of the ballot printing process due to 
having to add an extra judicial race to the ballot. 

The only time when the ballot may have to be adjusted would be 
if the appointment is made during the last year of the 
predecessor's term of office. If the judge vacating the office was 
also a candidate then it would be treated as a withdrawal of a 
candidate for election purposes. In that case then the provisions 
of Section 13-14-118, MCA would control the process. 

In conclusion SB 425 provides the necessary implementation of 
C-22. It provides the electorate the soonest practical opportunity 
to elect the judge of their choice. Therefore, I urge your 
favorable recommendation of SB 425. 
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