MINUTES

MONTANA SENATE
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON JUDICIARY

Call to Order: By Senator Yellowtail, on March 19, 1993, at
10:05 a.m.

ROLL CALL

Members Present:
Sen. Bill Yellowtail, Chair (D)
Sen. Steve Doherty, Vice Chair (D)
Sen. Sue Bartlett (D)
Sen. Chet Blaylock (D)
Sen. Bob Brown (R)
Sen. Bruce Crippen (R)
Sen. Eve Franklin (D)
Sen. Lorents Grosfield (R)
Sen. Mike Halligan (D)
Sen. John Harp (R)
Sen. David Rye (R)
Sen. Tom Towe (D)

Members Excused: NONE
Members Absent: NONE

Staff Present: Valencia Lane, Legislative Council
Rebecca Court, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:

Hearing: HB 245
HB 396
HB 216
Executive Action: NONE

HEARING ON HB 216

Opening Statement by Sponsor:

Representative Grady, District 47, told the Committee that HB 216
is an extension of legislation passed in the last session. The
law disallows motor fuel marketers from selling gas below cost
when the intent is to hinder competition or drive someone out of
business. The original legislation came about in 1990 to look at
the possible predatory pricing practices in Montana. Significant
variations and margins between towns were selling fuel far less
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than cost. Two pieces of legislation were recommended. One bill
was the Motor Fuel Marketing Acts sponsored by Dorothy Bradley
which passed in the 1991 session. The Motor Fuel Marketing Act
had a sunset clause of July 1993. Rep. Grady told the Committee
that there are two issues he is concerned with. One is the
language that the House Business Committee struck in HB 216. The
other is the law itself. The House Business Committee added
another two year termination clause to HB 216. The Motor Fuel
Marketing Act is needed because retail motor fuel marketing is a
very competitive business, both in Montana and the United States.
Competition is encouraged by the fact that there are very many
sellers. The sellers are constantly working to maintain and
increase their sale volumes. Unfortunately, some large companies
have chosen the tactic of driving their competitors out of
business, which limits the number of participants and allows for
higher prices at gas pumps and higher profits for sellers.

Proponents’ Testimony:

Steve Visocan, Visocan Petroleum, markets motor fuel in both the
motor fuel and retail levels in Helena, Great Falls, Dillon, and
Townsend. Mr. Visocan provided the Committee with a copy of HB
538, which is the Retail Motor Fuel Marketing Act. (Exhibit #1)
HB 538 is the bill that needs to be amended. HB 216 came about
because large marketers in Montana have been selling gas below
cost in specific markets in order to drive competitors out of
business. Section 4, of HB 538 talks about below cost sales
being prohibited. Mr. Visocan read lines 18 through 23, page 1.
"A wholesaler compared to a retailer may not sell motor fuel to a
retail motor fuel outlet at less than the delivered cost of the
motor fuel plus the cost of doing business if the effect is to
injure or destroy competitors or to injure or destroy competition
or substantially lessen competition." HB 216 provides that
retallers cannot sell motor fuel less than the delivered cost of
" the motor fuel. Delivered cost of the motor fuel is defined to
be the cost the retailer paid for the fuel, the rack price paid
to the terminal or refiner, the freight cost, state and local
taxes, and the cost of doing business. Mr. Visocan said there
are two areas of legal complexity which make the bill difficult
to enforce. One area of complexity is how to determine the cost
of doing business. The cost of doing business is defined in HB
538, on pages 2 and 3. The second area of complexity is proving
injury to competition. HB 538 has been law for two years. HB
538 was needed and effective. Mr. Visocan urges support for HB
216.

Ronna Alexander, Petroleum Marketers Association, told the
Committee she would address the language in HB 216. Ms.
Alexander submitted a copy of the original draft of HB 216.
(Exhibit #2) Since the enactment of the law, there was one
actual case brought to court that was heard in Helena, Lewis and
Clark County v. Gasamat. Judge Jeffrey Sherlock heard the case
and dismissed it because the state failed to prove the effect of
injury to competition. Ms. Alexander said that was due to vague
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language in the law. Since the passage of HB 538, county
attorneys have taken the attitude that the law was unenforceable
and ineffective. Ms. Alexander submitted amendments (Exhibit #3)
and a copy of Judge Sherlock’s decision (Exhibit #4). Ms.
Alexander said the first problem area had to do with injury to
competition. Page 1, section 1, line 20, of the original bill,
the word competitors was added. Competitors is tangible, because
we know the competitors. Ms. Alexander said there were three
parts in HB 216 that dealt with injury to competition. The word
"competitors" needed to be added in all three parts. Ms.
Alexander asked the Committee to support the amendments. Ms.
Alexander told the Committee the sections deal with the retail
sale of motor fuel, which would be the wholesalers selling to a
retailer, a retailer selling their products, and a wholesaler
selling to their own retail location. The second problem area
deals with prima facia evidence. Page 4, of Judge Sherlock’s
decision, cites the Oklahoma law and the fact that Montana law
lacks the statutory presumption of what was evidence of injury to
competition. Therefore, on page 3 of the original draft of HB
216, language has been added which states: "Evidence of
advertisement offering to sell or sale of motor fuel at less than
cost is prima facia evidence of injury to competitors and
competition. Ms. Alexander told the Committee there were 20
states that have laws similar to HB 216. Ms. Alexander submitted
a list of those states. (Exhibit #5) Ms. Alexander urged
support for HB 216.

Riley Johnson, Montana Federation of Independent Business, urged
support for HB 216.

Mark Olson read from prepared testimony. (Exhibit #6)

Beth Baker, Department of Justice, told the Committee the
Attorney General supported the Motor Fuel Marketing Act two years
ago, on the grounds that it would help prevent unfair competition
to the retail motor fuel industry. Ms. Baker said the Department
of Justice supported the termination of the sunset clause because
there was not enough experience with the law to know whether it
works. Ms. Baker said the Department was not enforcing the act,
but complaints are recorded.

Opponents’ Testimony:

Senator Lynch, District 35, said HB 216 was not needed. Senator
Lynch said one of the main issues of HB 216 was defining cost.
Senator Lynch told the Committee the people he talked to said
they could not live on 6%. Senator Lynch told the Committee that
no other business has a guarantee of competition.

Janelle Fallen, Montana Petroleum Association, read from prepared
testimony. (Exhibit #7)

Lorna Frank, Montana Farm Bureau, said an analysis of the impact
of below cost selling on gasoline, showed Montana motorists paid
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higher prices for gasoline since the enactment of HB 538 in 1991.
Ms. Frank said the Farm Bureau firmly believed in the law of
supply and demand and the free and open market. Therefore they
opposed HB 216.

Candace Torgeson, Montana Stockgrowers Association, opposed HB
216.

William Dermott, Exxon Company, U.S.A., read from prepared
testimony. (Exhibit #8) Mr. Dermott submitted an analysis of
Exxon’s study of the impact of HB 538. (Exhibit #9)

Questions From Committee Members and Responses:

Senator Doherty asked Mr. Visocan to analyze of Exxon’s study.
Mr. Visocan told the Committee said the study said the price had
gone up in Montana, but the prices actually went down. Mr.
Visocan submitted a copy of an analysis of the impact of below
cost selling. (Exhibit #10)

Senator Doherty asked Mr. Dermott who paid for the study. Mr.
Dermott replied that Exxon paid for the study.

Senator Doherty asked Mr. Dermott about the Lunberg survey. Mr.
Dermott told the Committee the Lunberg Survey surveyed retail
prices in Billings and Cheyenne, WY. They are an independent
firm in Los Angeles. Mr. Dermott said it was their data, not
Exxons.

Senator Rye asked Ms. Alexander which major oil companies do
direct marketing in the state. Ms. Alexander replied Cenex and
Gasamat. :

Senator Rye asked Ms. Alexander if they were a member of the
Petroleum Marketers Association. Ms. Alexander said no.

Senator Rye asked Ms. Alexander if Cenex or Gasamat was a major
0il company. Ms. Alexander said Cenex would be considered a
major oil company.

Senator Towe asked Mr. Dermott if the price of gasoline would go
up. Mr. Dermott said Exxon does not base their prices, in
Montana, on other states’ prices. Mr. Dermott said Exxon sells
to retailers at a rack price. Exxon is not in the position to
sell below cost to the refiners.

Senator Towe asked Mr. Dermott what is wrong with the anti-trust
concept of not allowing people to sell below market for the
purpose of a come on or squeezing competitors out of business.
Mr. Dermott said there is nothing wrong with the concept. We
have anti-trust laws to benefit the consumer by encouraging
competition. That was what the law was intended to do.
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Senator Towe asked Mr. Dermott what was wrong with HB 216. Mr.
Dermott said HB 216 shields individual competitors from the
competitive process. Mr. Dermott said with the additional
language, addressing individual competitors, would make it
difficult for individuals to be aggressive in their operation
because of the threat that someone could challenge their prices
and take them to court. Mr. Dermott said that would stifle their
willingness to compete.

Senator Bartlett asked Ms. Baker about the Lewis and Clark County
v. Gasamat case. Ms. Baker told the Committee Wendy Wilson
argued the case on the states behalf. Ms. Wilson was from the
Lewis and Clark County Attorneys Office.

Closing by Sponsor:

Representative Grady said HB 216 would prevent companies from
selling below cost. HB 216 would help keep small businesses in
business. Representative Grady asked the Committee to amend HB
216 with the amendments Ms. Alexander proposed. Representative
Grady urged the Committee to support HB 216.

HEARING ON 245

Opening Statement by Sponsor:

Rep. Kadas, District 55, told the Committee HB 245 had been known
as a good cause bill. Currently people who own mobile homes
generally have them sited at a mobile home court, which is
generally owned by someone else. The person who owns the mobile
home rents a space on the court in order to place their home.
Under current law, the owner of a court could evict the mobile
home owner for no reason. HB 245 would provide fairness and
security to the mobile home owner. HB 245 would limit the
reasons for which a mobile home court could evict a person from a
mobile home court. One of the big reasons for doing that was
because it-is not a simple thing to move a mobile home.

Generally, once a mobile home was sited, it would stay there for
its effective lifetime. Moving a mobile home is an expensive
process, usually around $1,000. Therefore, it was not reasonable
for a mobile home court owner to evict someone for no reason, and
force someone to absorb all the cost associated with the move,
for no good reason at all. Rep. Kadas HB 245 would help protect
the mobile home owners. Rep. Kadas told the Committee that HB
245 had been through a lot of work and compromises. Rep. Kadas
submitted amendments. (Exhibit #11) Rep. Kadas explained the
amendments. Rep. Kadas said the amendments could be left out if
the opponents did not agree. HB 245 gives five different reasons
for evicting somecne from a mobile home court. A person could be
evicted for nonpayment of rent or late charges. If a person does
not pay, the landlord would provide them with a notice. If a
person does not pay within 15 days of the notice the person would
be evicted. A person would be evicted if the person was habitual
in their late payments of rent. If a person pays their rent late
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three times in a 12 month period, the landlord could evict them.
A person could be evicted if they violated the mobile home park
rules. TIf a person violates a rule and does not alleviate the
violation within 14 days of being notified of the rule violation,
they would be evicted. If a person breaks a the same rule three
times in a year they would be evicted. If a person breaks any
rule three times in a year that would cause a significant adverse
affect to the other people in the mobile home court, they would
be evicted. A person could be evicted for disorderly conduct.
Page 5, line 14 defines disorderly conduct. A person could be
evicted if they were convicted of a federal, state, or local
ordinance law that was detrimental to the health, safety, and
welfare of the other residents, or if the landlord documented
such a violation. A person could be evicted for a change in the
use of the land, however, the landlord would have to give the
occupants a six month notice. Rep. Kadas urged supported for HB
245,

Proponents’ Testimony:

Bruce Hietela, resides at the Target Range Trailer Court, told
the Committee the passage of HB 245 was critical to mobile home
owners. Mr. Hietela urged support for HB 245.

Susan Gobbs, Montana Legal Services, told the Committee there
were approximately 1,000 complaints a year from tenants who were
evicted for no reason. HB 245 would address that problem and
would give appropriate notice to landlords and tenants as to
their rights and responsibilities. Ms. Gobbs urged support for
HB 245.

Bea Steen read from prepared testimony. (Exhibit #12)
Leslie McBirnie read from prepared testimony. (Exhibit #13)
Alice Janke read from prepared testimony. (Exhibit #14)

Bill Olson, American Association of Retired Persons, read from
prepared testimony. (Exhibit #15)

Ron McGraph, Co-Chairman for the Travios Village Association,
submitted a document that represented the latest attempt by the
management of the Travios Village to discredit and intimidate the
members of their association. (Exhibit #16) Mr. McGraph urged
the Committee to provide an immediate effective date upon the
passage and approval of HB 245.

John Wymon, Great Falls Mobile Home Court Residents Association,
urged the Committee to support SB 235.

Bob Chrestinsen, Lola, MT, told the Committee he was given an
eviction notice because he joined a resident association. Mr.
Chrestinsen said he was tired of being afraid to speak out about
the problems in his court. Mr. Chrestinsen urged the Committee
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to pass HB 245.

Stacey Jaffe, Target Range, asked the Committee to support SB
245. Mr. Jaffe told the Committee she was a battered women. Ms.
Jaffe said she had to call the police one time, and the landowner
told her if the police were called again she would be evicted.

Chet Kinsey, Montana Senior Citizens, Montana Low Income
Coalition, supported HB 245.

Patrice Baldwin supported HB 245.

Cindy Moree submitted written testimony. (Exhibit #17)
Cheryl Burpee submitted written testimony. (Exhibit #18)
Nancy Collins submitted written testimony. (Exhibit #19)

Janet Salmonson supported HB 245.

Opponents’ Testimony:
Mary McCue, read from prepared testimony. (Exhibit #20)

Gary Lenhardt, Operations Manager of Travois Village in Missoula,
said since they purchased the mobile home court, $19,000 has been
used for repairs and improvements of the court. Mr. Lenhardt
told the Committee that he makes frequent inspections of the
court and has revised the rules that applied to the court. Mr.
Lenhardt said many allegations against the Travois Village were
taken out of context. Mr. Lenhardt encouraged the Committee to
vote against HB 245.

Greg Van Horsen, Income Property Managers and Owners Association
of Montana, Montana Landlords Association, read from prepared
testimony. (Exhibit #21)

Terry Cosgrove read from prepared testimony. (Exhibit $#22)

Tom Hopgood, Montana Association of Realtors, opposed HB 245.

Dan Wood, Montana Landlord Association, told the Committee HB 245
would be detrimental to the Landlord Association and to good

businesses. Mr. Wood strongly urged the Committee for a DO NOT
PASS recommendation.

Andy Skinner opposed SB 245.

Craig Draper submitted written testimony. (Exhibit #23) Mr.
Draper also submitted petitions. (Exhibit #24)
Christopher Maedje read from prepared testimony. (Exhibit #25)

Ed Eaton opposed HB 245.
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Stan Cauthier submitted written testimony. (Exhibit #26)

Cecil Walborn read from prepared testimony. (Exhibit #27)
Montana Watts read from prepared testimony. (Exhibit #28)
Robert Dunlop, Helena KOA, opposed HB 245.

Vickl Wine, Manager for the King Arthur Park, submitted a

petition. (Exhibit #29)

Questions From Committee Members and Responses:

Senator Towe asked Mr. Parker about the rule violations. Mr.
Parker said if a person broke three violations in a 12 month
period they would be evicted. HB 245 was crafted after 28 states
which had good cause eviction legislation.

Senator Doherty asked Ms. McCrue if she objected to the language
that mirrors current language in the Montana Tenant Act. Ms.
McCrue said no.

Senator Doherty asked Ms. McCrue about her objections to HB 245.
Ms. McCrue said mobile home owners were protected under current
law. If a landlord evicts a tenant for no reason, the tenant
could bring the landlord to court. Landlords have to provide
utilities, keep the parks habitable, clean, and safe, and if the
do not they could be subject to a lawsuit.

Senator Franklin asked Mr. Parker about the number of people who
were being evicted. Mr. Parker said less than 1% of tenants were
being evicted from courts and less than 1% of the owners were
problem owners. Mr. Parker said the problem was not the number
of people who were being evicted, the problem was that Montana
does not have a good cause provision. Mr. Parker said without a
good cause provision, tenants were threatened with an eviction if
they complained about the court. Mr. Parker told the Committee
that Montana needed a law that had a reason for eviction, without
it people would be left open to threats.

Closing by Sponsor:
Representative Kadas closed.

HEARING ON HB 396

Opening Statement by Sponsor:
Representative Whalen, District 93, said HB 396 would provide

that information, with regard to a violation of the implied
consent statute, would remain confidential criminal justice
information until there was a DUI conviction. HB 396 would also
amend the insurance statute to say a violation of the implied
consent statute could not be used for the purpose of setting
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insurance rates.

Proponents’ Testimony:
NONE

Opponents’ Testimony:

Greg Van Horsen, State Farm Insurance Company, said HB 396 would
govern the way insurers would do business. HB 396 would tell
insurers they could not consider certain pertinent information in
setting their rates. Insurers insure risk. The more frequently
a person violates a law, the higher risk the individual
represents. The implied consent law provides that a person must
consent to an alcohol test if driving on Montana’s highways. If
the person chooses not to submit to the test, they would be
showing disregard to the law and an intent to violate the law.
Mr. Van Horssen said the legislature should not prohibit insurers
from taking the violations of the law into account when assigning
risks and setting premiums. HB 396 encourages drivers to violate
the implied consent law and removes an incentive to remain sober
while driving on Montana highways. Mr. Van Horsen said HB 396
represents bad public policy, therefore urged the Committee to
oppose HB 396.

Jacqueline Lenmark, American Insurance Association, opposed HB
396. The passage of HB 396 would impact rates for all Montanans.
Ms. Lenmark urged the Committee to oppose HB 396.

Peter Funk, Attorney Generals Office, urged the Committee to
think about the public policy aspect of making that kind of
restriction on insurance rating. Mr. Funk said the Attorney
Generals Office opposed the amendments that were included by the
House Judiciary Committee. HB 396 links a DUI conviction with an
implied consent test refusal. However, there was no link ever
between the implied consent scheme and the subsequent criminal
prosecution for DUI, which may have occurred at the same time as
the test requirement. Mr. Funk urged the Committee not to upset,
what is a very clearly recognized legal principle, by linking the
test refusal with an ultimate conviction.

Questionsg From Committee Members and Responses:

Senator Towe asked Rep. Whalen to comment on Mr. Funk'’s
statement. Rep. Whalen told the Committee he would not oppose
taking off the amendments that were included in the House.

Senator Towe asked Mr. Van Horssen why rates should be increased
if a person refused to take an alcohol test. Mr. Van Horsen said
an individual violates the driving laws of Montana if they refuse
to submit to an alcohol test, therefore they represent an
increased risk.

Senator Towe asked Mr. Van Horsen about refusing the alcohol

930319JU0.SM1



SENATE JUDICIARY COMMITTEE
March 19, 1993
Page 10 of 10

test. Mr. Van Horsen said it was State Farm’s position that the
individual who does not choose to take the alcohol test,
willfully chooses not to comply with the implied consent statute.
Mr. Van Horsen said statistics has shown that if the individual
refused to comply with the implied consent statute, the
individual would represent an increased risk.

Closing by Sponsor:
Representative Whalen urged the Committee to favorably consider

HB 396.

ADJOURNMENT

Adjournment: 12:05 p.m.
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NAME | PRESENT ABSENT EXCUSED

Senator Yellowtail

Senator Doherty

Senator Brown

Senator Crippen

Senator Grosfield

Senator Halligan

Senator Harp

Senator Towe

Senator Bartlett

Senator Franklin

Senator Blavlock
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Senator Rye
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HOUSE BILL 216

3-19-93

AMENDMENTS :

1.) Page 1, line 20. "competitors, or to injure or destroy"

2.) Page 1, line 24. "competitors, or to injure or destroy"
gt

3.) Page 2, line 6. "competitors or to injure or destroy"

4.) Page 3, line 23-25. "Evidence of advertisement, offering to sell, or sale
of motor fuel at less than cost is prima facie evidence
of injury to competitors and competition.

SENATE JuDiciARY vz

EXHIBI No_
patE__ > - 14-93
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MONTANA FIRST JUDICIAL DISTRICT COURT

COUNTY OF LEWIS AND CLARK 4%9
| S,

g k k ko ok ko k Kk ok k k k k k k k k Kk *)
Cause No. BDV-91-1522

st
THE STATE OF MONTANA,

Plaintiff,

ORDZER

GASAMAT,
- Defendant.

)
)
)
)
)
vSs. )
)
)
)
)
)
)

* k * k Kk k k k k k k *k * * k * % *

4 This matter was heard by the Court on November 22,
an-

1991. At that time the State presented its witnesses.

Defendant (hereinafter Gasamat) has moved for summary judgment

*| and/or dismissal. The Court feels that the motion for summary
judgment is not procedurally correct. Rather, the motion is
probably made uﬁder Rule 50(a) of the M.R.Civ.P. That rule
provides that a party may move for a directed verdict at the

close of the evidence offered by his opponent. In such a

situation, the Court must view the evidence in a light most
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1991, Gasamat lowered its price to $1.15.9 per gallon. On that
date all other competitors were at $1.16.9 perAgallon. Mr. Rust
felt tbat, using the pricing formula announced by the State in -
the Montana Retailer Motor Fuel Marketing Act, the priée offered
by Gasamat was in violation of the formula. Mr. Rust also
testified that shortly after Gasamat lowered its price, most
Helena retailers did the same. Mr. Rust testified that, during
thé period of time in question, he lost several hundred dollars.

Gasamat’s motion for directed verdict basically seems
to agree, at least for the purpose of the motion, that the Cburt
may assume that Gasamat priced below the cost set forth in the
formula. However, according to Gasamat, the State has failed to
prove that the effect was to injure or destroy competition. The
Court has been presented with a variety of cases. Numerous of
the cases quote the Sherman Anti-Trust Act, which the Court
doesn’t find particularly helpful. Instead, the Court looks to
cases that were cited to it that deal with retail motor fuél
marketing acts similar to Montana’s.

Gasamat’s main contention, as noted above, is that
there has been no proof that competition has been.hindered.
Gasamat notes that acts such as the one here in question are
designed to protect competition and not competitors. Thus, the

mere fact that a competitor may have lost money is not evidence

/1177
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that competition itself has been damaged. The State, on the
other hand, contends that such proof has been presented and that

the Court can infer a lessening of competition based on the

below-standard pricing.

The State refers the Court to the case of Glenn Smith
0il Company v. H. R. Sheets, 704 P.2d 474 (Okla. 1985). That
case involved an act not unlike Montana’s. However, Section
598.5(c) of said act provided: "Evidence of advertisement,
offering to sell, or sale of merchandize by any retailer or
wholesaler at less than cost to him, shall be prima facie
evidence of intent to injure competitors and to destroy or sub-
stantially lessen competition." Id. at 478. The Montana Act,

however, contains no such statutory presumption.

Next, the State cites the Court to the case of Star

Sexrvice & Petroleum Co., Inc. v. State, 518 So. 2d 126 (Ala.

Civ. App. 1986). That case involved the Alabama Motdr Fuel
Marketing Act that contained a provision not unlike Section 30-
14-804(2), MCA. In that case, the Alabama court found that one
of the defendant’s stations sold below the price announced by
the statute. At the hearing, neighboring stations indicated
that they lost money pursuant to the pricing arrangement. The
Alabama court held that evidence tended to show a reduction in

competition as was required to be shown under the Alabama act.

Gasamat, on the other hand, cites the Court to the

Page 4 -- ORDER
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case of GHEM, Inc. v. Mapco Petroleum, Inc., 767 F. Supp. 1418

(1990). That case involved the Tennessee Petroleum Trade
Practices Act. That act contained a provision not unlike the

Montana provision here in effect. In that case, the Tennessee

‘court held that the plaintiff must show damage to competition,

not just to a competitor. Id. at 1422. The Tennessee court
held that merely having evidence of lost profits by one competi-
tor was not enough to uphold a finding that competition had been
injured or destroyed or lessened.

The Tennessee court set forth what a plaintiff must
show in a case such as this. First, evidence must be presented
to show that the pricing scheme has somehow hindered consumer
choice or restricted entry into the retail gasoline business.
Evidence must concentrate on cost, prices, profits, consumer
choices, and barriers to entry into the market before, during

and after the alleged illegal pricing. Id.

The Tennessee court also found that below-cost pricing
did not automatically infer a reduction in competition. Rather,
the plaintiff must show an actual adverse effect on competition.
Id. Finally, the Tennessee court noted that a showing of an
adverse effect on competition as required by the Tennessee
Petroleum Trade Practices Act (and also Section 30-14-804(2),

MCA), is a formidable task.

This Court must agree with the decision of the
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Tennessee Federal Court. In the first instance, it appears to

be a better-reasoned decision than the decision in Star Service,

supra.
Thus, it would appear to this Court that the State of

Montana has failed to present a prima facie case that the
pricing scheme of Gasamat, even though it may be less than the
delivered cost of motor fuel, has had all the effect of injuring
or destroying competition or to substantially lessen competi-
tion. As noted by the Tennessee court, proof of such a
condition is formidable. There has been no evidence that Qéuld
show that Gasamat’s practices have in any way hindered consumer
choice or restricted entry by anyone into the gasoline retail
business. On the contrary, it appears that at least one

competitor, Cenex, has entered the market at about the time in

question.
It should be noted that perhaps the legislature may

want to look at amending the Act so that below-cost pricing

gives rise to an erenge of damage to competition as is the
e R e o o

case in Oklahoma. If the legislature fails to act, then county

attorneys will be burdened with a formidable task of presenting

evidence to show damage or lessening of competition as required

/1777
1777/
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by the Act.
' For the foregoing reasons, IT IS HEREBY ORDERED,

ADJUDGED AND DECREED that the complaint herein is DISMISSED.

DATED this ZZ day of March, 1992.

pc: Gwendolyn R. Wilson
Janice L. Rehberg

Gasamat.ord

k
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Statq Update: Below Cost Selling Statutes

States with Below-Cost Selling Statutes

Alabama MONT i3 | Pennsylvanj SENATE JUDICIARY TV

California  ARKWwsas X Rhod;qulang s - J
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Iows«o Utah
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State Update: Divorcement

(U states with Divorcement Statutes

Connccticut
Delaware

District of Columbia
Maryland

Nevada

Virginla

- Notet Florida had a divorcement statute but it was invalidated by the courts and removed
from the books in 1985.
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SENATE JUDICIARY "% Phone 721-2170

EXHIBIT NO.__\0 = ?35(91 é)aﬂin, Suite 207
2 - 1A+ .O. Box 3386

DATE b;\\p Missoula, MT 53306

BILL NO Ho- : March 17, 1993

Senate Judiciary Committee
Proponent to H. B. 216

The Montana Retail Motor Fue. Marketing Act prohibits
the sale of gasoline at below cost. The amended version
of H.B. 2156 is the only legal tool available to define
"cost" in litigation of wviolations of this law. In Montana
there are at least ftwo refiners of gasoline that also sell
on a retail basis, Cenex and Gas-A-Mat. Refiners are able
to manipulate cost figures by adjusting refinery profits to
reflect lower wholesale costs of product at their retail
locations. ’ .

As recently as two weeks ago Gas-A-Mat, an out of state
company, was selling gasoline in several Montana markets at
less than the delivered cost of the product. While this is
clearly in violation of the law, the County Attorney in
Missoula was unwillinge to prosecute the case because of the
flaws in the existing law.

A group of Missoula retailers and I have proceeded on
our own with leral action against Gas-A-Mat. However we
will be unable to continue our fight against.predatory pricing
without the passage of H.B. 216 in its amended form.

We are asking for a law that prevents unfair predatory
pricing by those who only have monopoly on their mind, not
the consumers best interest. We are not asking for any guar--
anteed profit, in fact no profit at all is the basis of H.B.
216. If H.B. 216 becomes law and retail pricing is limited
to rack price plus 6% you will see independent marketers



disappear anyway. No one can afford to sell at cost for
long, but you can be sure those with bi;; money will be

the only ones here after we're gone. Any action that elim-
inates competitors from the market place 1s anti-consumer.
We are asking that you pass H.B. 216 in order to give us

‘a level playing field, not a winn.ng hand, and to assure

us and the Montana consumers that the deal is fair.

Sincerely,

had L O

Mark R. Olson
President
Ole's Country Stores Inc.

mro/plo
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Janelle K. Fallan
Executive Director

MONTANA PETROLEUM ASSOCIATION

A Division of the c
Rocky Mountain Oil and Gas Asgagélt:;orjru DICIARY
EXHIBIT NO—__—T

oE_=>-\A -9 . ¢

Helena Office

2030 11th Avenue, Suite 23
Helena, Montana 59601
Phone (406) 442-7582

Fax (406) 443-7291 -

Billings Office

v NS\

TESTIMONY IN OPPOSITION TO .
HB 216
SENATE JUDICIARY COMMITTEE
MARCH 19, 1993

The fact that this bill passed the House by a fairly wide margin should not be taken as
an indication of wide support for it. Please bear in mind that the first committee vote on
it was a tie. Then it was tabled in House committee, and not approved by the committee
until it had been greatly amended, including another two-year sunset.

House members received a great deal of pressure, as you will too, from a very small
group of constituents -- those who wholesale and retail motor fuel, and stand to benefit.
When you vote on this bill, also consider your other constituents -- all those other people
in your districts who pay more for their gasoline than they need to when the state sets

a minimum price.

Much has been said by the proponents of this bill about the Judge Sherlock decision
rendered March 31, 1992 in State v. Gasamat. |would call your attention to the body of
the decision in which the judge discusses two cases presented by the parties in the suit,
one in Alabama and the other in Tennessee. On Pp. 4 & 5 of the Sherlock decision he
states as follows: "This court must agree with the decision of the Tennessee Federal
Court. In the first instance, it appeared to be a better reasoned decision ..."

Continuing to quote from the Sherlock decision on p. 5: _
‘The Tennessee court set forth what a plaintiff must show in a case such as this.
First, evidence must be presented to show that the pricing scheme has scmehow
hindered consumer choice or restricted entry into the retail gasoline business.
Evidence must concentrate on cost, prices, profits, consumer choices, and barriers -
to entry into the market before, during and after the alleged illegal pricing.

The Tennessee court also found that below-cost pricing did not automatically infer
a reduction in competition. Rather, the plaintiff must show an actual adverse effect

on competition."

We have studied the Tenness case to find out how a court favored by Judge Sherlock
could enforce this act if it is not allowed to sunset. Thus, | have added an amendment
to the enforcement section 30-14-806 if the committee wants to enforce the act. However,
in the interest of Montana consumers, we would urge you not to concur in HB 216.

The Grand Building, Suite 510
PO. Box 1398

Billings, Montana 59103
Phone (406) 252-3871

Fax (406) 252-3271



AMENDMENT TO HB 216 (GRADY)

New Section

30-14-806 (Temporary) Penatty-disposition-relief is amended.as follows:

Following: ‘"violation"
insert the following new subsection and renumber:

(8) In any such action under subsection (2) and (6) of this section the plaintiff must show
by clear and convincing evidence that the following must have occurred:

(a) The pricing scheme by a wholesaler or Tetailer has
hindered consumer choice, or such pricing scheme has
restricted entry into the retail gasoline business, or

(b) Such pricing scheme has had an adverse effect on
competition.

‘5)-\t\-q‘?>
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Statement of SENATE JUDICIARY

William D. Dermott EXHIBIT "°--5-———...
Legislative & Regulatory Affairs Manager DATE D -\ A - C‘\B‘*
for BitL No_ M 5 D\ (o
Exxon Company, U.S.A.
before the
Judiciary Committee
of the
Montana Senate
regarding
House Bill 216

Mr. Chairman, members of the Committee, my name is Bill Dermott and | am
the Legislative and Regulatory Affairs Manager for the Marketing
Department of Exxon Company, USA. |I'm here today to express Exxon's
opposition to House Bill 216, which as originally proposed, would modify
the existing below cost selling prohibition enacted in 1991 as HB 538 and
make it a permanent part of Montana law.

Exxon is not a direct marketer in Montana. All of the Exxon branded
gasoline we sell in Montana is sold through branded wholesalers, also
known as distributors, who in turn, resell it to the public through
independent retail dealers or through outlets they operate with their own
employees. Exxon has no company-operated outlets or direct supplied
dealers in the state.

Although the House did pass HB 216, they returned the bill to the form
enacted in 1991, and again limited its life to two years. None-the-less,
Exxon remains opposed to the bill, either in its original form or as amended,
for the same reasons we opposed the 1991 legislation: it has resulted in
higher gasoline prices to Montana motorists and it is unnecessary to protect
the legitimate interests of the wholesalers and retailers who market gasoline
in the state.

One of the questions | was asked when we opposed the 1991 bill, and have
been asked again this year, is why does Exxon oppose the bill since we
have no direct marketing in the state and, to our reading, this statute
doesn’'t apply to the wholesale prices we charge to our only branded
customers’ in the state -- our distributors. The answer is simply, we don't
believe it is in the best interest of our distributors, their ability to compete in
the marketplace, and through them, our own ability to remain a viable
competitor in Montana. And, we don't believe its in the best interests of
Montana's consumers.



But beyond that, we are opposed to HB 216 because this type of law is
basically incompatible with our economic system where competition in the
marketplace determines who succeeds. Once you begin to legislate pricing
in @ competitive marketplace, it is very difficult to adjust or stop -- even if
the problem you were trying to solve no longer exists. This was made clear
in the federal price and allocation controls that went into effect during the
'73-'74 shortage and continued in some fashion until 1981.

Impact of Existing Law

When | testified against HB 538 in 1991, | told the Senate Committee that
experience in other states which passed similar laws, as well as comments
by the Federal Trade Commission and the U S Department of Energy, all
indicated that the bill would be likely to raise gasoline prices in the state.

Based on data developed by the Lundberg Survey, this may well have been
the case. An examination of the impact of the current Montana law, which
has been in effect for some 18 months, shows that the statute may have
raised retail gasoline prices by as much as two or three cents per gallon,
costing motorists as much as $9 million per year as a result. This money
has come from Montana motorists and flowed not to refiners like Exxon, but
into the hands of the wholesalers and retailers who market here.

As such laws go, the Montana statute is not as onerous as some other
below cost selling prohibitions, and as amended by the House less onerous
than its supporters intended. Yet the form of this bill before you today has
still cost motorists between 2 and 3 cents per gallon. This cost came
despite the fact that in the only case brought under the statute, against
Gasamat, the State District Court Judge held that no violation occurred
since the law did not prohibit injury to an individual competitor.

As originally introduced, HB 216 sought to amend the existing law to get
around the Gasamat decision by making the harming of a single competitor
a violation. Such a prohibition can only add to the upward pressure the
existing law has already placed on gasoline prices. Further, it goes well
beyond the traditional antitrust law concept of protecting the competitive
process from abuse by providing a legal insulation of an individual merchant
from the every day forces of competition. While antitrust laws enhance
competition by making sure the process operates in the interest of
consumers, this statute as proposed will harm competition by providing
gasoline merchants with an immunity from its impact.



The result of the House action appears to be that, if extended, the bill will
remain applicable only to those situations where the competitive process,
and not an individual competitor, is alleged to have been harmed. Although
this is clearly better than legislation to protect individual competitors, this
additional and unnecessary protection of the competitive process can come
only at a cost -- in this case the cost of higher prices for Montana motorists.

Additional Pro ion Unnecessar

My Company doesn't believe there is any justification for this additional
protection -- any need for requiring Montana motorists to pay more than
they otherwise would because some marketers are afraid of competition.
Existing laws make this bill clearly unnecessary to protect the legitimate
business interests of independent motor fuel marketers. They are already
protected against unfair pricing or other unfair marketing practices of their
suppliers by the same large body of law that protects other similar
merchants.

That group of laws includes the Montana Unfair Trade Practices Act, the
Sherman Act, Clayton Act, Robinson-Patman Act, and the Federal Trade
Commission Act which prohibit actions to control prices and supply. Since
these laws appear adequate to protect other merchants, we fail to see why
petroleum distributors need additional guarantees.

Finally, petroleum marketing is so competitive that it would be virtually
impossible for any one competitor to get such a large share of the market
that invoking any of these laws is likely to be necessary. Gasoline is so
readily available and so widely traded that almost anyone with the interest
and capital can enter the wholesale gasoline marketplace.

Perhaps it is this high level of competition and ease of entry that has caused
some market participants to seek legislative protection. While that
motivation is understandable, enacting protections like this can only come at
a cost to the citizens of the state in the form of higher prices. It comes
down to whether to protect the few at the expense of the many. In this
case, | hope you'll choose the many over the few and reject HB 216 by
deciding the competitive marketplace is the best protection for both
marketers and consumers.
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DATE__-19-9Q3 .-

ANALYSIS OF EXXON'S STUDY OF THE IMPACT OF HOUSE' BR.L5as Hao\, s

In a legistative hearing of the Montana House of Representatives, Exxon produced a report
~ comparing unleaded regular grade gasoline prices in Bliings, Mont®ana and Cheyenne.
Wyoming. While conceding that many factors have an Influence on gasdine pricing
Exxon's presentation leads to the conclusion that the enactment of House Bill 538 cost
Montana consumers as much as 2.8 cents per gallon. That's not true.

THE PROFIT MARGIN ON REGULAR UNLEADED GASOLINE HAS DECLINED SINCE THE
PASSAGE OF HBS38. Exxon’'s report Indicates that the retall price of regular unleaded
gasoline In Blllings, Montana declined 6.0 cents per gallon durlng their study perlod
January, 1990 to December, 1992. OPIS, the pricing source used by the State fo
verification of correct pricing of fuel purchases, indicates the mack price (refinery anc
terminal price) of regular unieaded gasaline in Blllings was 5.4 cents per gallon lower in
1992 than in 1990. Thus retallers’ selling prices have decreased .6 cent per gallon more than
thelr cost of purchasing the product.

RACK PRICES (oll company refinery and terminal prices) HAVE COME DOWN MORE N
CHEYENNE, WYOMING THAN THEY HAVE IN BILLINGS, MONTANA. According to OPIS
the rack price In Cheyenne decreased by 7.1 cents per gallon from 1990 to 1992, while In
Bilings the decrease was only 5.4 cents per gallon. A graph Is attached showing Billings
and Cheyenne rack prices. It's reasonable to conclude that this additional decrease In the
buying price of retailers in Cheyenne resulted in lower retail prices. Why did the oil
companies lower their prices in Cheyenne more than they did in Billings after the passage of
HB538?

DID MONTANA RETAILERS HOLD THEIR MARGINS DOWN DURING THE MIDDLE EAST
CONFLICT? 1900 was a year of significant volatility in petroleum pricing because of the
Middle East conflict. Whereas price changes of fractions of a cent from the refiners are
common, during the Middle East conflict prices changed by multiple cents, The datk
presented by Exxon and in this summary show that Billings retailers made less in 1992 than
1900, but Cheyenne saw even bigger reductions in margins. This could be attributed fc
Cheyenne retailers expanding their margin in 1980 during the conflict while Billings retailers
rerined the same margins or didn't increase their margins as much.

BILLINGS AND CHEYENNE ALONE ARE NOT REPRESENTATIVE OF THE ENTIRE STATES
OF WYOMING AND MONTANA. The atiached table was prepared from data gathered by
the interim study committee that prepared and recommended passage of HBS38, That
committee criculated retail margins in 92 cities in Montana. Their data shows: 1) there is 8
significant difference in rewil margins between towns, and 2) on the day the survey was
taken some towns were selling gasoline below cost while other towns had significantly
higher margins. Choosing one city as representative of the state is not meaningful. The city
selected may be one targeted for higher margins while driving someone out of business in
another town.
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AVERAGE PER GALLON UNLEADED GASOLINE MARGINS
Joint interim Subcommittee on Marketing of Motor Fuels
Data Gathered May, 1990

Absorkee 15.54 Hot Springs 18.68
Anaconda 7.76 Inverness 16.88
Augusta 20.48 Judith Gap 9.15
Baker 17.84 Kallspell 7.80
Belgrade 6.54 Laurel 9.44
Blg Fork 10.13 Lewistown 8.25
Blg Sandy - 8.88 Libby 10.84
Big Timber 9.18 Lima 18.89
Blilings 8.44 Lincoln 11.68
Bouider 5.98 Livingston 5.88
Bozeman 6.54 Lolo 7.02
Broadus 13.98 Malita 8.78
Browning 9.64 Manhattan €.98
Butte 8.18 Miles City 5.73
Cascade 5.8 Missoula 7.34
Chester 11.18 Moore 16.53
Chinook 2.56 Noxon 13.48
Choteau 7.38 Phillipsburg 11.68
Circle 11.42 Plains 12.79
Columbia Falls 8.79 Polson 2.89
Columbus 9.54 Red Lodge 17.47
Conrad 9.57 Ronan 3.18
Culbertson 12.49 Roundup 7.88
Custer 11.18 Roy 12.68
Cut Bank 8.54 St. Regis 16.89
Darby 18.98 Saco 14.18
Deer Lodge 8.38 Seely Lake 16.18
Denton 10.58 Shelby 11.98
Dillon 18.08 Sheridan 14.58
Drummond 18.28 Sidney 6.98
East Glacier 16.88 Stanford 12.28
Ekalaka 10.08 Sunburst 11.87
Ennis 18.08 Superior 10.18
Eureka 11.02 Thompson Fails 12.14
Fairfield 6.76 Three Forks 10.85
Forsyth 10.84 Townsend 0.76
Fort Benton 5.64 Troy 11.38
Gardiner 13.98 Valier 18.76
Glasgow 5.98 West Yeilowstone "~ 16.64
Glendive 5.89 Whitehalil 9.88
Great Falls 1.54 Whitefish 7.47
Hamilton 11.97 White Sulpher 8.09
Hardin 0.47 Winifred 10.87
Harlowtown 10.48 Wisdom 19.59
Havre 3.00 Wolf Point 8.29
Helena -1.48  Worden 12.88 i
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Analysis
of the Impact
of
- HB 538 - A Below Cost Selling Prohibition
on
Retail Gasoline Prices
in Montana

January, 1993



Executive Summary

The Statute

In Aprii, 1991, the Montana legislature enacted House Bill 538, which
prohibited wholesalers and retailers from seiling gasoline below cost as
defined in the statute. "Cost" in this context includes not only the
acquisition cost of the product, but all the wholesaler's or retailer's costs
incurred in the conduct of business. The law prohibits below cost sales if
the effect is to injure or destroy competition or substantially lessen
competition. It also exempts from this prohibition those sales "made in
good faith to meet the price of a competitor .."

Study Methodology

The impact of this statute was evaluated by comparing the movement of ,
retail prices for unleaded regular grade gasoline in Billings, MT, with those in
Cheyenne, WY. The period examined was January, 1990, through
December, 1992. Since Montana's excise tax of about 21 cents per gallon
is more than twice Wyoming's, which is only 9 cents per galion, these
prices were compared on an ex-tax basis. Data on a monthly basis was
obtained from the Lundberg Survey.

Study Resuits

Examination of the data showed that retail prices, exclusive of all taxes,
declined in both cities. However, their decline in Cheyenne, WY, which is
not subject to a gasoline specific below cost selling statute, was greater
than their decline in Billings. Retail prices in Cheyenne, represented by seif-

service unleaded regular cash prices declined by 2.8 cents per gallon more
than the decline experienced in Billings.

Conclusion

While many factors may have an impact on gasoline prices, the enactment
of HB 538 could be viewed as costing the motorists of the state 2.8 cents
per gallon. Applied to the 329 million galions of gasoline sold in the state in
1991, this equates to $9 million per year in higher prices.
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Impact of Montana House Bill 538 0
Backaground

In April, 1991, Montana enacted House Bill 538, which prohibited selling
gasoline below cost at either the wholesale or retail levels.! The statute
defines "cost", to include not only the acquisition cost of the gasoline to the
wholesaler or retailer, but that merchant's costs incurred in the conduct of
business. The statute provides a list of examples of such costs, but cleariy
states that it is not all inclusive.

Once costs are defined, the statute establishes which sales are prohibited.
Essentially, both wholesalers and retailers are prohibited from making any
sale at a price which is less than the delivered cost of the motor fuel plus
the cost of doing business if the effect is to injure or destroy competition or
substantially lessen competition.2

Several types of sales are exempted from this prohibition including isolated
transactions, clearance sales, damaged goods sales, sales on final
liquidation of the business, sales under the direction of a court, and finally,
sales made in good faith to meet the price of a competitor who is selling the
same or a similar product of like grade and quantity. Further, sales between
wholesalers are not required to include the cost of doing business.

The statute may be enforced by either the state Department of Justice, the

appropriate County Attorney or by a person injured as a result of a violation
through a civil action.

Study Methodology

To determine whether or not this statute has had an impact on the retail
price of gasoline in Montana, it was first necessary to determine what
pricing data is available for the state and whether or not similar data is
available for a "control state" likely to experience or have experienced
similar market conditions during the study period. Pricing data needed to be

1 In a practical sense, the statute effectively excludes most refiners from its price regulation
through the definition section. Refiner's delivered cost of motor fuel is defined as the
refiner's posted rack price to the wholesale class of trade. Since most of the gasoline
supplied by refiners in the state is sold to wholesalers at this price on an FOB basis, it would
be exceedingly difficult for a refiner to violate the beiow cost selling prohibition.

2 The statute also prohibits a wholesaler from transferring motor fuel to itself or an affiliate
for sale at a retail outlet at a price lower than the price the wholesaler charges another retail
motor fuel outlet that purchases like quantities within the same competitive area if the effect
is to injure or destroy competition or substantially lessen competition.



available on a relatively consistent basis for a significant period of time
before and after the April, 1991, enactment of the statute.

The only retail pricing data found to be consistently available in Montana
was that collected from the Billings market by the Lundberg Survey,
Incorporated, a well respected industry source of such data. Lundberg also
collects retail pricing data in Wyoming from the Cheyenne market. This
data was selected as a control against which to measure the change in
Billings prices. Since Cheyenne is largely supplied from the same sources as
the Billings market, any supply anomalies should have relatively the same
impact on both sets of datas.

In order to make the analysis manageable, only one retail price data point
was used for each month. The retail prices used were the averages
collected by Lundberg for the lowest self service regular unleaded gasoline
offering. Since Lundberg collects prices twice monthly in Billings, but only
once per month in Cheyenne, the single Billings average price corresponding
to the Cheyenne data point was used.

However, the raw data had to be adjusted to account for the iarge

difference in state excise taxes. Wyoming's excise tax over the period was
about 9 cents per gallon while Montana's was about 21 cents per galion. In
order to make the data comparable, both states' excise taxes, as well as the

Federal excise tax, were subtracted from the retail observations reported by
Lundberg.4

Once the data was collected, the researchers looked at the average retail
prices in Billings and Cheyenne both before and after the enactment of the
below cost selling prohibition. Plots of these price observations are shown
in the attached chart, while a summary of the average retail prices before
and after enactment of the statute is shown below:

3 Prior to April, 1991, both Wyoming and Montana had substantially identical statutes
prohibits selling any product below cost. The Wyoming statue was originally enacted in
1937 and the Montana law in 1947. Proponents of Montana HB 538 maintained that the
existing statue did not provide them with adequate protection. Further, generic prohibitions
such as this are not generally vigorously enforced. Thus since both pre-1391 statutes are
identical, neither is likely to have had any impact on gasoline prices.

4 Montana's excise tax was 21 cents per gallons between 1/1/90 and 6/30/91, 20.75
cents per gallon between 7/1/91 and 10/31/91, 20 cents per gallon between 11/1/19 and
8/31/92 and 21.4 cents per gailon between 9/1/92 and 12/31/92. Wyoming's excise tax
was a constant 9.01 cents per gallon for the period 1/1/90 to 12/31/92.



>-19-93
Wealh
Retail Pri mparison
Pre-enactment Post-enactment Increase/
Average Average (Decrease)
Billings, 89.3 83.3 (6.0)
MT
Cheyenne, 87.6 78.8 (8.8)
WYy
Analysis & Conclusion

The data clearly indicates that retail prices were lower in both markets in the
post-enactment period than they were in the pre-enactment period.
However, the ex-tax retail prices in Cheyenne declined by 8.8 cents per
gallon, a 2.8 cent per gallon or 31% greater decline in retail prices than the
6 cents per gallon drop experienced in Billings.

Thus, the data indicates that the passage of HB 538 is likely to have been at
least part of the reason that Billing's retail prices were not as competitive
(i.e. did not experience as sharp a decline) as did Cheyenne's. If this is the
case, then Montana motorists have been paying as much as 2.8 cents per
gallon (the difference between the declines in the retail prices in the two
cities) more than Wyoming motorists as a result.

If this increase in costs is applied to the 329 million gallons of gasoline sold
in the state in 1991, then Montana motorists paid $9 million in higher
gasoline prices as a result of House Bill 538.

OMS
023
1/18/92
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‘ $2HATE JUDICIARY COMMITIER

EXIBIT NO \ —
. DATE >-d-d>

ANS

GOOD MORNING MR. CHAIRMAN BILL YELLOWTAIL, VICE CHAIRMAN

STEVE DOHERTY AND COMMITTEE MEMBERS.

MY NAME IS BEA STEEN. I OWN MY HOME AND HAVE LIVED IN THE
GOLDEN ESTATES MOBILE HOME PARK HERE IN HELENA SINCE AUGUST
OF 1983. I’'M HERE TODAY BECAUSE I’M CONCERNED ABOUT THE
POSSIBLE LAND USE CHANGE OF THE COURT I LIVE IN. WE HAVE
BEEN TOLD THAT THE COURT HAS BEEN ON THE MARKET FOR THE LAST
FEW MONTHS. WE ARE VERY VULNERABLE BECAUSE THE COURT IS
LOCATED OUT NEAR THE WALMART WHERE THERE IS A LOT OF ACTION
IN THE COMMERCIAL MARKET. - WE COULD BE TARGETED FOR TARGET
STORE RIGHT NOT. HOW IN THE WORLD WOULD WE BE ABLE TO GET
OUR NOT SO MOBILE HOMES MOVED IN THE 30 DAYS PRESENT LAW
ALLOWS. IF WE DON’T GET THEM MOVED THEY CAN CONFISCATE
THEM. THAT'’S JUST NOT FAIR OR JUST. THE LAWS WERE WRITTEN
FOR THE RENTALS, SUCH AS TENANTS OF APARTMENTS, CONDO’S OR
HOUSES. WE NEED LAWS THAT ADDRESS OUR OWN HOMES.

I REPRESENT MANY OTHER TENANTS, WHO WERE UNABLE TO BE HERE
TODAY. MOST OF THEM ARE AFRAID TO SPEAK UP FOR FEAR OF RE-
TALIATION, SO AM I, BUT I WILL NOT BE INTIMIDATED, EITHER.
WE ARE CONCERNED ABOUT OUR RIGHTS AS MOBILE HOME TENANTS.

I AM HERE THIS MORNING TO ASK FOR YOUR SUPPORT OF HB 245.
THE LANDLORD/TENANTS LAWS NEED TO BE REVISED TO INCLUDE
THOSE OF US WHO PREFER TO OWN OUR HOMES RATHER THAN LIVE IN
APARTMENTS BUT CAN'T AFFORD THE HIGH COST OF A CONVENTIONAL

HOME.



HB 245 Testimony
page two

BETWEEN 1980 AND 1990 79% OF ALL NEW RESIDENCES IN

MONTANA WERE IN THE FORM OF MANUFACTURED HOUSING WITH MOBILE
HOMES LEADING THE WAY, AS AFFORDABLE HOUSING. MOBILE HOME
RESIDENTS ARE OFTEN TREATED DIFFERENTLY (NEGATIVELY, I

MIGHT ADD) BECAUSE OF HOW THEY LIVE.

WE’VE HAD SEWER AND WATER PROBLEMS FOR OVER A YEAR AND
TENANTS ARE AFRAID TO SPEAK UP ABOUT POOR CONDITIONS

THAT THEY ENDURE--AGAIN FOR FEAR OF RETALIATION OR EVICTION.
WE NEED THIS BILL TO ASSURE US OF FAIR TREATMENT.

AS WE TOLD GOVERNOR RACICOT IN OUR DECEMBER MEETING---

WE ARE NOT AGAINST MOBILE HOME COURT OWNERS, FAR FROM IT,

WE NEED THEM. BUT THERE ARE GOOD AND BAD ONES THE SAME AS
WITH TENANTS. THE CRITERIA SET FORTH IN HB245 HELPS BOTH THE
LANDLORD AND TENANT.

THIS BILL IS A COMPROMISE WITH THE LANDLORD’S ASSOCIATION,
FOLLOWING SEVERAL MEETINGS WITH THEM.

WE ALSO BELIEVE RENT INCREASES SHOULD BE JUSTIFIED, NOT
DOLED OUT SELECTIVELY--TARGETING SOME.

THERE ARE CURRENTLY NO LAWS SPECIFICALLY GOVERNING THE OVER
110,000 HOME COURT RESIDENTS STATEWIDE, THE MAJORITY OF WHOM

OWN THEIR OWN HOMES.



HB 245 Testimony
page three

LIKE ALL FEDERAL HOUSING CONTRACTS THE HELENA HOUSING
AUTHORITY MUST SUPPLY "GOOD CAUSE" FOR EVICTION. AS GEORGE
MARBLE, ADMINISTRATIVE OFFICER OF THE HELENA HOUSING
AUTHORITY HAS STATED THE GOOD CAUSE FOR TERMINATION GIVES
ALL PARTIES TO THE PROCESS THE SAME FOCAL POINT FOR ARGUMENT
THROUGHOUT THE PROCESS, RELIEVING THE BANTERING----- ABOUT
EXTRANEOUS ISSUES" HE ALSO SAID "I CAN FIND NO EVIDENCE
THAT THE HOUSING AUTHORITY HAS EVER HAD TO GO TO COURT TO
ENFORCE AN EVICTION".

ALSO, WE NEED THIS BILL TO BE EFFECTIVE UPON PASSAGE TO
ASSURE WE WON’T ALL GET EVICTION NOTICES, FOR SPEAKING OUT
IN SUPPORT OF THIS LEGISLATION.

28 STATES HAVE GOOD CAUSE LEGISLATION AND MONTANA NEEDS TO
BE #29. PLEASE SUPPORT HB 245.

THANK YOU



Mr. Chairman & members of the committee

I am LLeslie McBirnie of West Yellowstone, I currently reside at the
Overland West Mobile home court in West

In Oct. of 21 our court changed owners, the residents of the court were
told then that the new owners intended to build a motel where we now call
heme. 2 vears was the approximate date given. Currently their are not
encugh spaces available for the @ mobiles to move to,as other courts
have expressed interest in charging the use of their courts, mobile home
owners of West have formed an association to work with city in order to
alleviate the shortage of spaces, this takes time. We have no assurance
the develcper will allow us that time. If there 1s a problem in west
trying to relccate § homes Imagine 10 or 20 times that number. having to
move on a 30 day notice.

I cannot believe that some one doing a project of this size not being
able to tell the people whe are going to be affected in a reasonably
timely manner the approximate date of start. As a change of use
development in a mobile court is going to be a major project with
considerable planning, courtesy demands a timely notice to the tenants
who have been paying the bills . To say that a timely notice would
squelch a sale, boggles the imagination.

I wge you to approve h.b. 243 as is, with no more changes.

I thank you for vyour time
Leslie McBirnie
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AARP Testimony

Mobile Home Bill 4B 245
March 19, 1993

Mr. Chairman & Members of the Committee:

For the record I am William (Bill) Olson and I am a member

of the State Legislative Committee for The American Association
of Retired Persons(AARP). AARP has approximately 110,000 members
in the State of Montana = one in every eight persons in the state.
Our members are 50 years of age and older, and many(number unknown)

reside in Mobile Home Parks.

AARP policy, both Nationally and Statewise, is that states and
localities have an essential role to play in expanding housing option
for older persons and protecting their rights as housing consumers.
Identifying regulatory barriers and developing action plans to improv
housing conditions are included in action to be taken by states and

localities.

AARP advocates that legislation be enacted to protect the rights

of older(as well as younger) mobile home awners to include the

following:
1. Protection against unfair evictions,

2.Requiring written long term leases,
3. Posting of and tenant participation in formation of

Park Rules
4, Prior notice of Rent and Fee increases.

- R

Siiertean Ssecdinnen o Retired Porsons oS00 B Streers MW U nmeron, DO 2002 202 2f <l 22



MONTANA STATE LEGISLATIVE COMMITTEE

yay.apnly CHAIRMAL VICE CHAIRMAN SZCRETARY
| ;--’f" foe M. Gene Quenemoen Mr P:)benJ Souhrada Mrz. Florence B Coste
. e il 8068 Frans Roas ¢15 13: Street Wes: 212 Zook Stres:
M Belgraan MT 5 C0|u baF Fails, MT 59912 Lewistown, MT 59457
14081 882-4642 (40€: 536-267+

s (408} 333-0832 ELEY

Bringing litfetimes of experience and

izadership 1o serve all generations.

5. Full disclosure in plain English of Rents, Fees

Charges and assessments.

AARP's state legislative committee for Montana believe that HB

addresséd’s many of these issues and urges its passage.

Thank You,

(A

245



MONTANA STATE LEGISLATIVE COMMITTEE

;S5 T s CHAIRMAN , VICE CHAIRMAN SECRETARY
nt —E ;*'{' [ M:. Gene Quenemoen Mr. Robert J. Souhrada Mrs. Florence R. Cosle:
o e e 808 Franx Roal 812 130 Street West 312 ook Strest

M Beigrade. MT 59714 Coiumbia Fails, MT 53912 Lewistown, MT 59457
W {408} 368-6982 {455) 892-4642 {(40€) 5358-2674

Bringing litetimes of experience and

izadership to serve all generanoens.

5. Full disclosure in plain English of Rents, Fees

Charges and assessments.

AARP's state legislative committee for Montana believe that HB 245

addressé’s many of these issues and urges its passage.

Thank You.
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Owner
stands
by rules

By GINNY MERRIAM
and GARY JAHRIG
ol the Missoutian

csidents of Travoic
Village maobile home
patk wiy are upset

ahout the 11 pages of rules that
will go intos ctect at the park
Aug. | are a vocal minority who
“want to make the park a
igpen,’’ owner jim Moore said
in a telephone interview from his
California office Monday.

“*Most of the people in the
park are extremely happy with
the new ownership,”” Moore
sad.

Nevertheless, about 175
Travois tesidents turned up at a
raily in the trailer park Monday
evening to voice their displeasure
with the new owner, his ruies
and the general operation and
upkeep of the 270-unit complex.

*“He's taken it upon himself to
violnte severai of our rights.”
said Julic Marthailer. one of
scveral residents wiho spoke at
the rally. *“This is still the United
States of America, | think."*

Signs proclaiming ‘*Mr. Moore
this ain’t no California,”” **Don’t
make yp laws'* and *‘My dog is
part of the family”* were
prevalent as speakers criticized
rules banning d;zardens. dogs over
20 pounds and hanging laundry
outside overnight,

City Council member Donna
Shalfer said she was at the raily
1o represent the people of her
ward. However, she admmitted
other than writing a letter to
Moote, there was probably little
the city could do to fight the new
rules.

“1'm just here to tty to find
some logic in these rulings,"
Shaffer said.

Organizers of the raily said
they hoped to sign up more
members of the Travois
Residents Association, which was
formed last week.

1nn an interview earlier
Mainday, Moore said muost of the
residents ine rule-abiding aod
respomsible, but **we've got some
redneck people in there™ who
don’'t care about the appearance
of the property and wouldn’t be
happy with any rules the owners
wrpte, he said. -

Moore was respoiidiag to a
Saturday Missoulian story about
2 Friday night meeting of about
20 park residents who are
dissatisfied with the new rules
and park maintenance, ’

Moore said the goat cf the -

tuies is to improve the park and
make it a better place to live,
Behind every rule is a reason, he
said.

For instance, behind the ban
on vepctable gardening: ““They -
mighit fike it. but (0 a iot of tieir
neighbors, it's very unappealing
and very unsightly,”” Moore sad.

Also, talf corn could block a
neighbor's view, he said. And
Vegetable gatdening drives tip the
water biil, whi 1

HLIEINE & K5

MISSOULIAN, JULY 30, 1991

AR AV e v N
KARIE HINKLE EXPRESSES her anger Monday evening during a raily for residents of Travois

-\ P
2URT WiILSOH Mirsousant

Village trailer park to protest new rufes at the park. Among the rules is one that bans dogs aver ‘

20 pounds. :

Behind the requiretnent that
laundry be taken off clothestines
by sunset: ““For one reason, it
lnoks unsightly,”” said Gary
Lenthart, Mootre's generai
propetty manager, who was in
on a conference cail with the
Missoulian.

1 don’t see anything weang
with that,”* Moore <aid 't think
"< a good rule " T atndry left
ot overnight iiwht then he left
out fonges and ““vou migiit have
to fook at someone '« underwear
for a week,”” he sand. It might

ateo be stolen

Moore and 1 enbart <ad the

residents’ charpe that park
I

going underneath mobile homes
to enforce the ruie that only
certain {hings couid be stored
there was untrue. They said

they liked under their trailers as
long as it met safety codes and
the skirting hid the objects.

In a lengthy conversation with
the Missoutian, Moore and
Lenbaet addressed each ruie
residents complained about and
repeatedly said they merely want
to raise the standard of living for
park sesidents.

“Most of the rules we have are
for their benefit and protection,

not mine,” Moore sud.

1. 4

|

the park in Januarv, aloag with
Farviews park, it had been
neglected while in bankruptcy for
four years.

. _residents could store wihmtever--—~—  Lenhart said e spoke with

sesidents” association spokesman
Jolm Marthailer by tefephone
Friday.

**1 toid them next time | wag
in town ["d be happy to meet
with them, " lie saud

Moore said if residents showed
him hene a clianee in any rile
wondd benedit most of the
residenis, he d revise the rule.

We, [or the fife of ue, can't
see any problems with anv of the
tules tor the magority of the

H




HB 245: WHY AN IMMEDIATE EFFECTIVE DATE: -9 -

DOCUMENT RECEIVED FROM TRAVOIS VILLAGE MANAGEMENT

GN MARCH 15, 1993 - MISSOULA, MONTANA f
[SURVEY TOOK PLACE EARLIER] ;

I wanted to take a moment to ask you to camplete the following survey. i
If you do not want toc be involved, the person conducting the survey will Coun
kindly walk away at your request. If you elect to comlete this survey,

I want you to understand that this information may be evidence in a lawsuit. “"_‘

please answer the questions to the best of your ability and knowledge. I

want to assure you that your residency will not be m jecpazﬂy if you do not

_went to be involved. We have never retaliated, discriminated,or evicted ' e

saneone based on their affiliation with the "Travois residents association® -~ ‘)‘\OJ et =
or "Montana peoples action. Thank-you for your time. ’ ros 3 - ! o 5*:;

1.} DO YOU CONSIDER YOURSELEF TO BE A MEMBER OF THE TRAVOIS RESIDENTS
ASSOCIATION /MONTANA PECPLES ACTION?

'8

T.R.A
M.P.A
2.) DID YOU CCMPLETE A MEMBERSHIP FORM?
YES NO
T

3.) DID YOU PAY A MEMBERSHIP FEE? IF SO HOW MUCH WAS THE FEE? v
DO YOU PAY YEARLY OR MONTHLY DUES? - i

PAID MEMBERSHIP FEE- YES MO
COST OF FEE §
MONTHLY ~ YEARLY

4.) WHY DID YOU BECCME A MEMBER OF THE TRA/MPA?

S.) WHEN DID YOU LAST HAVE CONTACT WITH TRA/MPA?

6.) HOW MANY TRA/ MPA MEETINGS HAVE YOU ATTENDED?
0-5 7-15 20 plus
6-10 16-20

7.) IN YOUR OPINION WHAT PURPCSE DOES THE TRA/MPA SERVE?

8.) ARE YOU AWARE OF THE CLASS ACTION LAWSUIT THAT TRA / MPA HAVE FILED
AGAINST TRAVOIS VILLAGE MOBILE HOME COMMUNITY? YES NO

9.) THIS LAWSUIT MAY INCLUDE YOU AS A PART OF ITS CLASS ACTION. THE PERSON

; CONDUCTING THE SURVEY HAS A LIST THAT WAS SUBMITTED IN COURT AS EVIDENCE TO THIS
CLAIM OF "CLASS STATUS™. PLEANSE REVIEW THE LIST AND SEE IF YOUR NAME IS
ON IT. IF IT IS AND YOU WANT TO WITHDRAW YOUR NAME, PLEASE CALL
JIM QO'BRIEN AT 721-0660 . HE IS THE ATTORNEY FOR TRA/MPA.

10) IF YOU HAVE KNOWLEDGE OF THE LAWSUIT, DO YCOU KNOW WHAT THE ALLEGATIONS
ARE?

11) ARE YOU IN AGREEMENT. WITH THESE ALLEGATICNS? YES NO

12} HOW ARE YOU MADE AWARE OF THE STATUS OF THE LAWSUIT? ‘x

13) ARE YOU IN FEAR THAT BY DISCLOSING YOUR MEMBERSHIP WITH TRA/MPA THAT YOU
WILL BE EVICTED? YES NO PLEASE EXPLAIN.

14) O YOU BELIEVE THAT MANAGEVENT, OWNER HAS TREATED YOU FALRLY? |
YES NO |

SIGNATURE DATE
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MY NAME IS CINDY MOREE. 1 AM A STATE LEADER FOR e
MONTANA PEOPLES ACTION FROM TRAVOIS VILLAGE IN
MISSOULA

WE BELIEVE THAT EVICTIONS FOR MINOR RULE
INFRACTIONS MAY BE TOO SEVERE. MY PARK WAS BOUGHT
BY AN OUT OF STATE OWNER. WHEN THEY TOOK OVER WE
WERE GIVEN ELEVEN PAGES OF RULES AND REGULATIONS
WITH MANY OF THEM BEING UNFAIR AND UNREASONABLE.

HERE IS A HYPOTHETICAL SCENARIO. SEE PAGE 14 IN YOUR
PACKET

IT IS AUGUST. MY BOYS ARE OUT RIDING THEIR BIKES. 1
CALL THEM IN FOR DINNER. THEY DUMP THEIR BIKES AND
COME IN. WE FORGET THEY LEFT THE BIKES OUT AND THE
NEXT DAY I GET A NOTICE SAYING I BROKE RULE *5 , PAGE
Q.. BICYCLES, ARE NOT TO BE LEFT OUTSIDE BUT MUST BE
STORED IN THE HOME OR SHED.

THEN A MONTH LATER I HANG MY CLOTHES ON THE LINE AT
11 IN THE MORNING. I GO TO WORK AT 1PM. I COME HOME
AND WITH IT BEING DARK I FORGOT TO BRING THEM IN. THE
NEXT DAY I GOT A NOTICE THAT I BROKE RULE *7, PAGE 6.
THAT'S MY SECOND VIOLATION.

THEN SUPPOSE TWO MONTHS LATER MY SIXTEEN YEAR OLD
BOY COMES HOME AT 10:30 AT NIGHT. ACCORDING TO RULE
“4, PAGE 9, THIS IS A VIOLATION AND BEING THE THIRD IN
LESS THAN 12 MONTHES I COULD BE EVICTED. EVICTIONS
ARE TOO EASY THIS WAY AND A VERY STRONG
POSABILITY, ESPECIALLY PEOPLE LIKE MYSELF WHO ARE
VERY BUSY WORKING FOR RESIDENT'S RIGHTS.

THAT'S WHY WE BELIEVE EVICTION FOR ANY RULE MUST BE
FOR THOSE RULES CARRYING A SIGNIFICANT ADVERSE

IMPACT. PLEASE SUPPORT HB 245.
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ATTORNEYS AT LAW

1215 Eleventh Avenue ’ SENATE meIARY
PO Box 543 COHMIT“ : Roger 7
FHelena, Montana 59624 Exiigiy "Q& & < m

406-442-9448 FAX406-442-8018 DAL_\L{_\( ? 3)» gﬂt@w MCue
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DATE: March 19, 1993
TO: Members, Senate Judiciary Committee
FROM: Mary McCue

Lobbyist for Mobile Home Park Owners Group:

RE: House Bill 245 providing "good cause eviction" of mobile
home tenant

Introduction

House Bill 245 is unnecessary; numerous portions of the bill simply
reiterate various provisions of the Montana Landlord and Tenant
Act. Other provisions of the bill conflict with present law,
making it impossible to determine which provision would apply to a
particular circumstance.

Compare House Bill 245 with Present Provisions
of the Montana Landlord and Tenant Act

Please consider the following:

Section 1 of HB 245 amends Section 70-24-103, MCA,
section 70-24-103, MCA, to presently includes the person
provide definitions for a renting space in a mobile home
"mobile home owner" and "mobile park in the definition of
home park". "dwelling unit", thus making it

clear that the Landlord-Tenant
Law includes persons entitled
to occupy a mobile home park
space.

Section 2(1) of HB 245 limits
the grounds on which a mobile
home park may terminate a
rental agreement. Those
grounds are:

(a) nonpayment of rent Section 70-24-422, Mca,
presently allows a landlord to
evict a tenant for nonpayment
of rent.



(b) violation of a mobile home
park rule

(c) disorderly conduct

(d) conviction of a federal or
state law or local ordinance

HB 245 seeks to establish
exclusive grounds upon which a
landlord may terminate a rental
agreement.

Section 2(2)(a) of HB 245
provides that a mobile home
owner or tenant who fails to
pay overdue rent within 15 days
of notice of nonpayment is
subject to termination.

Section 2(2)(b) of HB 245
provides that a mobile hone
park owner may terminate a
mobile home tenant's rental
agreement if the tenant has
received more than two written
notices of late rent payments
within a 12 month period. When
the tenant receives the second
late rent notice, he is placed
on probation for 6 months. If

Section 70-24-422, MCA,
presently allows a landlord to
evict a tenant for violation of
a park rule.

This section is unneeded
because as a practical matter a
tenant's disorderly conduct
will likely violate a park rule
which can lead to termination
under section 70-24-422, MCA.

Section 70-24-431, MCa,
provides that a landlord may
not retaliate against a tenant
by increasing his rent or
evicting the tenant from the
mobile home park if the tenant
complains of a violation by the
park owner of a health or
building code. The section
also provides that the landlord
may not evict a tenant who
complains to the landlord for
not keeping the premises safe
and habitable, complying with
building and housing codes, or
maintaining utilities in safe
and working order. Nor may the
landlord evict a tenant for
organizing or becoming a member
of a tenant's organization.

Section 70-24-422(2)(b), Mca,
presently provides that if a
mobile home park tenant fails
to pay rent when due, he may be
subject to termination after-
15 days of written notice.

Section 70-24-422(2) (b), MCAa,
presently provides that a
landlord may terminate the
rental agreement of a mobile
home park tenant if the tenant
fails to pay the rent within 15
days of written notice of
nonpayment. The statute does
not allow the tenant to
repeatedly fail to pay his rent
on time before eviction.



he is late with his rent during
that period, he may Dbe
terminated. This provision
conflicts with the present law
on termination for late payment
of rent, section 70-24-
422(2) (b), MCA.

Section 2(3)((a) of HB 245
allows a landlord to evict a
mobile home park tenant who
violates a park rule. But the
landlord cannot evict the
tenant unless he violates the
same rule at least three times.
This means that if the park has
a set of 25 rules, the tenant
could violate 50 times before

facing the prospect of
eviction. The section
establishes a separate

procedure for eviction of a
tenant who violates a park rule
that has a significant adverse
impact on the park or its
residents. The portion of this
proposed new section relating
to eviction for rule violation
is cumbersome and conflicts
with present provisions
relating to eviction due to the
tenant's noncompliance with the
rental agreement.
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Section 70-24-422, MCA,

presently contains a provision
allowing for eviction due to
noncompliance of the rental
agreement. Generally, a rental
agreement would require the
tenant's compliance with park
rules. The present section
establishes a procedure for
notice and the landlord's
subsequent right of
termination.

Other Provisions Protecting the Tenant

The Montana Landlord and Tenant Act has numerous other provisions
which provide adequate protection to a mobile home park tenant.

-

Section 70-24-303, MCA, states that a landlord must comply
with all applicable building and housing codes that affect the
safety and health of tenants and make repairs and do whatever
is necessary to keep the premises fit for habitation. Under
that section the landlord must also keep all common areas
clean and safe and keep all utility facilities in good and
safe working order. The landlord also must maintain
appropriate receptacles for garbage and arrange for its
removal.

Section 70-24-408, MCA, gives remedies to a tenant if the
landlord fails to provide essential utility services.

Section 70-24-411, MCA, provides that if a landlord unlawfully



removes or excludes the tenant from the premises or diminishes
some essential service to the tenant, the tenant may recover
possession of the premises or end the rental agreement. Under
this section, the tenant also may recover up to 3 months' rent
as damages for such wrongful action by the landlord.

- Section 70-24-428, MCA, prohibits a landlord from forcing a
tenant from the rental by purposefully diminishing services by
interrupting heat, running water, hot water, electricity, gas,
or other essential services.

- Section 70-24-442, MCA, also provides further protection to
the mobile home park tenant. The section states that in any
legal action brought concerning a rental agreement, the
prevailing party is entitled to recoup reasonable attorney
fees and the costs of pursuing the lawsuit. This statute is
another source of protection for a tenant who has been treated
unjustly by his landlord.

These are only several of the numerous provisions of the landlord
tenant laws which contain remedies for a tenant who is experiencing
problems with a landlord.
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TESTIMONY ON HOUSE BILL 245 BEFORE THE SENATE JUDICIARY COMMITTEE

FRIDAY, MARCH 19, 1993, ROOM 325, 10:00 a.m.

Mr. Chairman, members of the committee, my name is Greg
Van Horssen. I am here this morning on behalf of two organiza-
tions, the Income Property Managers and Owners Association of
Montana and the Montana Landlords Association. Together, these
two groups comprise around 1500 members and the groups administer
over 53,000 rental units in the state. The organizations are
dedicated to providing safe and, importantly, affordable housing
to a large segment of~Monténa's popﬁlation.

The IPMA and the MLA strongly oppose House Bill 245 for
three reasons:

1. The majority of the bill already exists in law;

2. The bill creates a severe burden on a property
manager’s ability to make critical business decisions;

3. The "change of use" portions of the bill pose
significant problems.

Prior to expanding upon these reasons, it is important to
recognize a few important points about an individual’s decision
to provide housing in the form of a mobile home park. The
operator of a mobile home park, it should be noted, operates a
businegs. Presumably, that individual has decided to develop the
mobile home park on his or her own or has purchased an on-going
enterprise. Built into the decision to provide mobile home park
housing is the assumption that the owner will have control over

important business decisions affecting the profitability of the



enterprise and affecting the quality of services offered to the
tenants.

House Bill 245 destroys all assumptions that the owner of
this type of business will be able to control certain critical
business decisions. The bill represents a serious attack on a
mobile home park operator’s ability to control a business and,
just as importantly, makes it virtually impossible for the owner
to guaranty a pleasant and affordable living environment for all
tenants.

With respect to our first reason for opposing this bill,
Ms. McCue has already adequately covered our position that the
language of Hoﬁse Bill 245, for the most part, already exists in
current law. I will not be redundant on this issue and simply
echo Ms. McCue’s comments on that concern.

Our second reason for opposing this bill, is that the bill
creates a severe burden on a property manager’s ability to make
critical business decisions. In this regard, I refer to that
portion of the bill that provides that a property manager may
only terminate a rental agreement for the nonpayment of rent or
late charges after the tenant has paid rent late three times. On
this issue, I would like to note that the operation of a mobile
home park is not generally recognized as a business with an
extremely high profit margin. In the context of the mobile ﬁome
park, as with any business, it is important to be able to fore-
cast both the timing and the amounts of income in order to

properly operate the business. This is particularly true in the

-2-



context of a business which provides residential space and
services to its clients. With that in mind, to pass a bill which
makes it perfectly legal for every resident in a mobile home park
to withhold rent twice per year, will have a serious impact on
the operation of the mobile home park. Additionally, this type
of legislation will undoubtedly result in increased rental rates
in the park given the fact that the property manager will need to
count on the individuals who pay their rent in a timely fashion
to cover for those individuals who take advantage of this
legislation.

This bill will also allow each individual member of the
mobile home park to violate each rule up to three times before
facing even the possibility of eviction. This type of legisla-
tion removes from the landlord the ability to rid the community
of rules violators. Of particular concern on this bill is that
the tenant could not be evicted until the tenant has violated the
same rule three times. In other words, if the mobile home park
has adopted 50 rules, a problem tenant could conceivably violate
101 rules in a year’s time before the property manager had any
right whatsocever to evict that tenant. The real cost of this
portion of the statute will be to the other tenants in the park.

The bill does provide that if a tenant violates a rule that
creates "an immediate threat to the health and safety of any
resident of the mobile home park", the agreement could be
terminated within 24 hours. However, the determination as to

which wviolations create "an immediate threat to the health and

-3-



safety of any resident" is quite difficult and, subject to any
number of interpretations.
Interestingly, the third reason to allow the termination of

the rental agreement is for disorderly conduct that results in,

among other things, disruption of peaceful enjoyment, endanger-
ment of other residents, or damage to the mobile home park
premises. However, the statute would not allow the termination
of the rental agreement for the violation of a rule that would
have the similar effect on other residents.

Nor would a property manager be allowed to remove a problem
renter for the violation of a state or federal law or local
ordinance unless the violation is detrimental to the health,
safety, or welfare of other residents in the park. I would
submit to the committee that many violations, while disruptive to
the rights of others in the mobile home park may not be detrimen-
tal to the health, safety, or welfare of other residents. 1In
this regard, it will be quite difficult for the property manager
to determine whether he is acting appropriately under this
statute.

Also under subsection (d) on page 5, line 19, a landlord is
required to document a violation of the provisions of Montana’s
criminal code in order to justify the termination of the rental
agreement. This turns our property managers into private
detectives and raises a concern as to whether any amount of
documentation can be evidence of the violation of a criminal

statute absent a judicial determination. In other words, that

-4-



"good cause" reason for terminating the rental agreement is
probably unworkable.

The third reason for my organization’s opposition to this
bill involves the notice of change of use issue. House Bill 245
provides that if the landlord plans to change the use of all or
part of the land composing the mobile home park, he must give
individuals six months’ notice of the intent to do so. Addition-
ally, that six months’ notice is in addition to the time nec-
essary to procure any permits necessary to effect that change.
This, of course, has a serious impact on a property manager’s
ability to make any changes in the park that might be necessary
to the enjoyment of the residents if those changes would require
the movement or removal of any mobile homes. In particular, I
speak of changes a property manager might make to enhance the
facility such as the creation of common areas or the widening of
roads, all of which would benefit the tenants but may require a
potential change in use. In this way, House Bill 245 would
seriously impact a property manager’s ability to serve mobile
home park clientele in a timely fashion.

The six-month notice provision is particular concerning when
permits might be required to effectuate a change in use. Under
House Bill 245, the six-month notice would have to be given after

all permits are obtained. This means that if the permit process

takes a year, it would be at least 18 months before a landowner
could actually realize a change in use on the property. This, of

course, has a serious affect on a property manager’s ability to
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change the use of his or her real estate in whole or in part. I
would also submit that this type of provision has a serious
affect on an individual’s decision to invest in the business of a
mobile home park.

In that regard, while House Bill 245 is probably well
intentioned with respect to guaranteeing adequate space in mobile
home parks, the effect of the bill is probably quite to the
contrary. In fact, if House Bill 245 is made law, I would submit
that, due to the lack of willingness to enter into a business
with this ﬁany constraints on it, the number of mobile home parks
in Montana will quite probably decrease.

Thank you for this opportunity to address the committee.

Gregory A. Van Horssen

GVH/gv
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Senate Judiciary Committee
March 19, 1993

Mr. Chairman and members of the Committee, my name is Terry
Cosgrove, and I am here on behalf of Oakland Holding Company, which
owns a trailer court in Bozeman. I am here today to oppose the
passage of H.B. 245. That bill in its statement of intent provides
that there is a crisis in being able to find available mobile home
spaces. This bill has the effect of making it even more undesirable
for someone to consider the building of any new mobile home parks,
thereby creating the exact problem it is trying to correct.

Again in the statement of intent, the bill states that
mobile home owners may be forced to sell their home at a fraction of
its cost because, if their rental agreement is terminated, they may
only have thirty days to find another spot to rent.

To cure this problem, this bill provides that a mobile home
owner can not terminate any mobile home agreement unless it is for one
of the five reasons that are listed in the bill. The problem is that,
in an effort to correct what is seen as a problem regarding the time a
mobile home tenant would have to find another location, this
legislation has denied substantial rights to the owner of the park.

There are presently in effect statutes which would prohibit a landlord

from evicting someone because of race, color, marital status and the



other protected rights. Section 49-2-305, MCA, provides very clear
mandates that it is unlawful to discriminate in the rental of housing,
including mobile home parks. Those statutes already exist, and this
statute is not necessary.

Under this proposed statute, a landlord even if he has a
legitimate and justifiable business reason for terminating a rental
agreement would be prohibited from doing so. Such business reasons
could very likely benefit both the park owner as well as the tenants.
That is unfair; the owner should have the right to terminate the
rental agreement of any tenant, as long as such action is not a form
of discrimination or otherwise illegal. This legislation takes away
the rights of landlords to change or modify their existing parks for
legitimate business reasons. This legislation creates a new type of
tenant, one that now enjoys special rights and privileges over tenants
in other types of rental situations.

If the problem is that 30 days is not enough time for .a
tenant to find another rental location, then perhaps a more reasonable
solution would be to provide that if the landlord is going to
terminate the rental agreement for any reason other than one of the
five listed in the proposed statute, then the landlord would be
required to give the tenant 60 days’ notice. This additional period
should ensure that a tenant is not forced to sell the home just
because he has to move. What is not reasonable is to tell a landlord

that because it may be difficult to locate other mobile home spaces,



thebowner has lost the right to make the necessary business decisions
regarding his property. This statute is unfair and, in my view,
constitutes a taking of property without due process.

I would also suggest that the existing laﬁguage as to how
many. violations it takes to allow an eviction is so confusing as to be
almost beyond understanding. The wording should be amended so that
anyone can read the statute and readily understand what is necessary
to evict someone for cause.

If the true concern of the proponents is that landlords are
not complying with existing laws, then appropriate action éhould be
taken against the owner, but this statute goes too far and is not the
appropriate answer.

I would suggest that if what is necessary is to provide some
additional time for a tenant to find a space, that such langﬁage could
be fashioned to meet that particular need and that the committee
consider assigning this bill to a subcommittee to meet with the
parties to see if that type of reasonable language could be inserted
into the bill. The last thing that these proponents want is to reduce
the number of mobile home spots that are available, but with this type

of legislation, that is exactly what will happen.

,’ - %-19-93
HE 245



ATTENTION FOREST PARK TENANTS RS —

I am asking for your support in opposing the current bill that in being put in front of
the Senate on Friday March 19, 1993. This bill HB0245/03 in substance says:

That upon notice of eviction, a Tenant can occupy the mobile home park space for
a period of six months. During this time said Tenant will have the freedom under this bill
to do as he pleases to his space and his property without regard to his neighbors or other
Tenants.

We as Tenants will suffer under such a bill, because no one will have the ability to
enforce the rules and regulations that all of us agreed to when we moved into the park. I
am sure that all of the Tenants in Forest Park intended to be honest and truthful when we
agreed to rent our lot spaces. Why, then, should we have to suffer with possible future
rent increases, and stricter park rules because a few deviant individuals have decided they
do not want to pay their lot rents or follow park rules.

If this bill is enacted and we decide to sell our mobile homes most likely the
property values of our homes will drop because of the appearance of a few tenants spaces
that aren't kept up because they don't want to follow the rules and keep their spaces clean,
pay their rents on time, and control their animals, because under this bill they will have six
months to do as they choose on the lot, before they will be required to leave.

Under the law we are required to inform any real estate agency trying to sell our
homes that (1) that we live in a bad neighborhood (2) if there are any existing problems.
(3) if'there is a high vandalism rate in the area. I would not like to live in a bad
neighborhood -with dogs running loose, loud parties and music, and people not keeping
up their lot spaces..

In a nut shell, why should we the Tenants of Forest Park have to suffer because of
a few people who do not want to live up to the responsibility of their lease and abide by
the rules and regulations that they agreed to obey when they moved into the park. We
already have a nice community, lets strive to keep it that way.

As the President of the Tenants Association in Forest Park 1. am opposing the
current bill HBO0245/03 and I am asking for your support. I don't feel that we the
Tenants and our local government should have be a baby-sitter to people who don't want
to live in a neighborly manner in their mobile home park community..

If a Tenant has the right to violate rules and they must be given two or more
warnings and still continue to stay in the park for up to six months before eviction, then I
believe the neighbors located around such a tenant are themselves being victimized.

/

- '//

Sincerely, yours,

:/‘
/

(/, { ;y J L /% /,,,_

Craig Drafer ;
President Forest Park Tenénts Association



OPPOSING SIGNATURES TO HOUSE BILL HB0245/03
FOREST PARK TENANTS
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The original is stored at the Historical Society, 225 North Roberts

Street, Helena, MT 59620-1201. The phone number is 444-2694.
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Dear Senator,

I am writing concerning HB 245. Although I do not oppose the entirety
cf the mobile home park and tenants rights bill, I strongly oppcse
aspects of the bill.

My objections are as follows:

I purchased a mobile home on a lot in California some years ago as a
home and as an investment. At the time, I could not afford a regular
home. As well, T hoped to eventually resell my mobile for a higher
price. The market conditions were excellent at the time.

However, soon after my purchase, a group similar to the Pecple's
Action Incorporated of Montana, came into Califcornia and helped

tenants liks myself push through a "Good Cause" evictuinn nill,
They told us if the bill passed, us tenants woull zo:z3i:ly be able to
purchase mobile home parks from the cwner's because it was thought Shsa
owner's would not want to hz2:3": with the regulations impcsed upon
tncm by the new law. We would supposedly have morz ceont-:z! over ouc
T nd the park itself eyen 1f we wers not x5l o nurch
_nenwna wrote letzters to thim stabts aszsen 1o, codls bules
: , and =ld tan oo othe Canitsl o oners fSor
The bill passed alnazst 1a 125 ent.cesty, BUT 3000 Ouf [P Dags
“hin o3 y=2ar the sobile noame zpas z
own2rs were nct able %o =snfor k
cenants. SO 3 ! 3k Cau BowWere
ting starso , he2 car parts
AT IVRer i RESNE ess and there
LALTTiE Th2 oLk
I oznd otiiar reannt: oragul:isls asked management to. enforce the rules,
oo rrment weri o 23sentially limited to writing letter after letter
v any real recllt Whereas before "Just Causze" the park was
beautiful '
Az such, it became poignantly and immediatsly clsar what a mistake 1t
was to f£or us to have helped such legislation become law. Roughly one
vear latar and as head of a tenants comm:ittes we formed, we jokiangly
referred to the gocd cause law as "a gceod cause, that is, if you'rs a
bad tenantc.”
"Just Cause" was financially detrimental as well. For some time I had
wished to permanently reside in Mcntana. However, when I went to sell
ny mobile heme, I had planned on selling it in what was aft cne time a
wall-%e2prt and aice place f£c Live-- a nice park adds £o the value oI a
e L J R
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Cecil Walborn, Manager Countryside Village MHP, -Great Falls, MT.

It was mentioned that the Owner/Managers of mobile home parks
are buying and selling homes of tenants, that are subjected
to eviction but with no place to move. That the homes are being
bought at 30 cents on the dollar of it's value. I find this
hard to believe. 1In one incident the tenant was behind on the
rent. A summons had been delivefed. The management offered
to buy his home to help him clear up his indebtedness,
Yes it does appear that his home was bought at less than it's
blue book value, but when you subtract what the indebtedness
was and give to him the reminder that would indicate that the
home was bought for less than it's value. This tenant had the
right to accept or reject the offer. He was willing to accept
the offer. This can be supported by the Owner/Manager, who
are present at this committee hearing. There is also an incident.
in which we helped a tenant get his home sold to clear up his
indebtedness on his back rent. He had actually abandoned the
home. Neither was a case of coercion or a threat on the tenant,
but that the tenant was willing to accept the offer. In Montana
if you buy and sell more than three homes a year you must have
a dealers license. We have just received our dealers license.
So now we are able to sell the homes for those who want to sell
and list their home with us. We have found that, in Great Falls,
Missoula, Eozeman, Billings and Helena, the homes are selling
fast and at a value above the blue book listing. In Great Falls
the home owner can list his home in the paper and within a week
the home is usually sold. The home owner has the right to sell
his home the way he chooses. We as a dealer are offering a
service in which we can sell the home for them, if they choose
to use us. We can arrange financing for the buyer, do the
advertising, and arrange a time to show the home. We do not
buy the home, just sell them.
I do not believe we need a law giving the tenant more time than
is already available to move, in the case of eviction or to
correct a problem. A large percent of the time if the tenant
would take the time to talk to the management an agreement can
be made that would be workable for both parties. .
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BN i_n?s", Montana
March 184 1993

Mr. Bill Yellowtail, Chairman
Senate Judiciary Committee
Capitol Station

Helena, Montana 59620

SUBJECT: HB 245
Dear Mr. Yellowtai)

We strongly oppose House Bill 245 as it will create hardships on both
tenants and landlords. "It will force a lot of older individuals oyt
of business if they have a lawsuit. Many of these people are sub-
sidizing their income with a rental or two, If forced out of bBusiness
the government will have to help them.

Each time a rental door is closed it makes it that much harder on the
tenants to find a place to go., When there is a shortage of rentals
the price of rent goes up, Each lawsuit will also raise the rents,
So who gains? I think we-all know as it sure isn‘t the tenant or
landlord.

As to the fifteen day notice to change the use of the property so
tenants can go in and testify against the Tandawner would bBe uncensti«
tutional and would be taking owners rights away,

We do agree to the six months notice to vacate a court if there is to
be a change in the property,

We do not have the shortage of rental spaces in the Billings area,
We do not seem to have the problems that Missoyla does or if we do
they are very minimal,

Montana Legal Service: Representatives agrees that there is ahout one per~
cent bad landlords and tenants, So I ask why keep changing the laws and
penalizing the rest. There is laws on the bBooks new to take care of all
the problems if they will just use them. Why keep taking up the legisl-
atures time and costing the taxpayers right at $2000.00 a bill to be
processed.

I apoldgize to the Tegislature that we bhave to come up here each yeap
to put down the same bills year after year.

Thank you for your time and consideration,

Sincerely,

Mrs. Montana N, Watts
3455 01d Hardin Road

Billings, Montana
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Billings, Montana
February 1, 1993

Mr. Steve Benedict, Chairman

House Business and Economic Development
Capitol Station

Helena, Montana 59620

SUBJECT: HB245 & HB321
Dear Mr. Benedict and Committee:

We the tenantsin the Glentana Mobile Home Court and R.V. Park
do hereby oppose House Bill 245 and House Bill 321 for the following reasons:

* Our lives and property are at risk, when the owners of an Mobile/RV park cannot
exclude or evict unsavory tenants as quickly as posssible.

* 30 days is more than reasonable, to evict persons who are not paying their rent
or acting in an irresponsible manner to the detriment of the court.

* Lawsuils and other costs of doing business raises expenses and causes landlords to
raise rents and interferes with our spendable income.

* Rental agreements between landlord and tenant should be optional as to period
of time and not force either party into a hardship by codifying length of time.
Should a renter need to leave the court before the time was up...a penalty could
be imposed under this house bill.

*

These bills may cause hardships and shortages of mobile courts where tentants
- need to reside. Present laws are. more than adequate and we must keep the
number of mobile courts from diminishing,

WTenants at 3455 Old’}h\rgﬁ?x\Road B11Hngs. Montana /59101
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Billings, Montana
February 1, 1993

Mr. Steve Benedict, Chairman

House Business and Economic Development
Capitol Station

Helena, Montana 59620

SUBJECT: HB245 & HB321
Dear Mr. Benedict and Committee:

We the tenantsin the Glentana Mobile Home Court and R,V. Park
do hereby oppose House Bill 245 and House Bill 321 for the following reasons:

* Qur lives and property are at risk, when the owners of an Mobile/RV park cannot
exclude or evict unsavory tenants as quickly as posssible.

* 30 days is more than reasonable, to evict persons who are not paying their rent
or acting in an irresponsible manner to the detriment of the court.

* Lawsuits and other costs of doing business raises expenses and causes landlords to
raise rents and interferes with our spendable income.

* Rental agreements between landlord and tenant should be optional as to period
of time and not force either party into a hardship by codifying length of time.
Should a renter need to leave the court before the time was up...a penalty could
be imposed under this house bill.

* These bills may cause hardships and shortages of mobile cotirts where tentants
need to reside. Present laws are more than adequate and we must keep the
number of mobile courts from diminishing.

Name 4f /Tenants at 3455 01d Rardin Road, Bﬂhrlgs" Montana. 59101
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Ring drthur Park

81 Gallahad Way
Bozeman, MT 59715
(406) 587-5151
(406) 587-7361

I am against Bill (House) 245 because I fee. it will tie the
hands of the park managers, and cause the quality of enviro-
ment that I now enjoy to be hampered. The residents of King
Arthur Park pay a premium rent for a quality place to live,
and we expect that the management will evict individuals in
a timely manner if violations of the rules occur. We have

a very strict book of rules that we signed when we bought
our home, and placed it in this park. We expected that the
rules would be followed, or eviction would occur. We also
expected that our neighbors would also be held responsible
to obey these same rules. Homes in King Arthur bring a
premium when sold. If you choose to disregard the Majority
to Protect a few, I believe it would be a serious error.
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