MINUTES

MONTANA HOUSE OF REPRESENTATIVES
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON BUSINESS & ECONOMIC DEVELOPMENT

Call to Order: By CHAIRMAN STEVE BENEDICT, on March 8, 1993, at
9:30 a.m.

ROLL CALL

Members Present:
Rep. Steve Benedict, Chairman (R)
Rep. Sonny Hanson, Vice Chairman (R)
Rep. Bob Bachini (D)

Rep. Joe Barnett (R)

Rep. Ray Brandewie (R)

Rep. Vicki Cocchiarella (D)

Rep. Fritz Daily (D)

Rep. Tim Dowell (D)

Rep. Alvin Ellis (R)

Rep. Stella Jean Hansen (D)

Rep. Jack Herron (R)
Rep. Dick Knox (R)
Rep. Don Larson (D)
Rep. Norm Mills (R)
Rep. Bob Pavlovich (
Rep. Bruce Simon (R)
Rep. Carley Tuss (R)
Rep. Doug Wagner (R)

D)

Members Excused: None
Members Absent: None

Staff Present: Susan Fox, Legislative Council
Claudia Johnson, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:

Hearing: SB 377 and SB 387
Executive Action: SB 377 and SB 387

HEARING ON SB 377

Opening Statement by Sponsor:

SEN. SUE BARTLETT, Senate District 23, Helena, said SB 377 will
require employers in Montana to provide employees with a ten
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minute rest period within each continual 4 hours of work. She
said SB 377 is a result of some of her constituents who work for
a company in Montana who provided rest periods until 2 years ago
when a national company took over, and refuses to let the
employees have rest periods because Montana law does not require
them. She said when the employees discussed this with the
employer who forwarded the message to the headquarters out-of-
state, they were informed they would not receive a rest period
until it was required by state law. She mentioned a number of
states that have state law requiring a 10 minute break: Colorado,
Utah, Washington, Idaho, Oregon and Washington. She said rest
periods contribute to work place safety and productivity, which
are major concerns to the business communities. Claims turned in
to Workers’ Compensation are usually from jobs that have
repetitive motion which causes injury. Rest periods can have a
direct impact keeping the claims to a minimum. She said breaks
are good management and are desirable for employers who should
recognize this on their own so there wouldn’t be any need for
state government to become involved. She was informed by the
Department of Labor there wouldn’t be any fiscal impact from SB
377. The money involved will come from the unemployment
insurance administrative tax funds. She said rest periods will
not be provided for the following: 1) emergency; 2) single job
site that serves the general public and has less than 3 employees
on a shift; 4) if employees total time worked in a dayis less
than 4 hours; 5) if the requirements did not conflict with any
federal law; 6) would not be provided to teachers that are
certified by the Office of Public Instruction; and 7) railroads
would not be required if the provisions of this statute conflict
with the provisions on rest periods in an existing collective
bargaining agreement. She said there is a provision for the
Department of Labor and Industry to adopt rules to deal with
other employment situations on a case-by-case basis. Exemptions
can be granted from rest periods if the demands of public safety
would prevent the employer from complying or if complying with
the rest periods would be operationally impossible.

Proponents’ Testimonv:

Darrell Holzer, representing the Montana State AFL-CIO, said this
bill is similar legislation that was before the committee last
session. He saild their position is the same this time as last
time for certain groups to be exempted from this requirement. SB
377 is a conservative effort from the individual groups that were
objectionable to this concept in the last session. He said it 1is
important for the Department of Labor to administer the rules on
a case-by-case basis.

Leonard Calvin, President of the Southeastern Montana Central
Labor Council, said the Central Labor Council supports SB 377.

He said other states provide for their workers, and Montana
should take care of their own. On a personal note, he has had
open heart surgery, and if it wasn’t for the rest periods offered
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with his job, he would not be able to maintain his job to help
maintain his family.

Melissa Case, Hotel & Restaurant Employees Union, said on behalf
of the members, they rise in support of this legislation. She
said they receive at least one telephone call a week from angry
non-union workers wondering what laws are there in Montana to
protect them for break periods. She is forced to inform them
that Montana doesn’t have a law for breaks, and tells them the
employer can force an employee to work any shift, no matter how
long, without a break. She urged the committee to lend support
to the workers who are not protected by any bargaining agreement
contract by concurring on SB 377.

Opponents’ Testimony:

David Owen, Montana Chamber of Commerce, Helena, said the Chamber
of Commerce is not in opposition and that employees should be
able to take a break. His main concern is the majority of the
Montana businesses who do offer breaks, i.e., a construction
company who might be pouring concrete cannot stop in the middle
of what they are doing and have a break. He said half of the
companies the Commerce polled said they do not have a policy in
place, but, they do it on the individual need basis by having an
informal work environment. He said the issue is handled
individually and gave examples of an employee who comes in late
every week and offers an apology stating they will work through
their break, or an employee who wants to take a vacation and
works through their lunches and breaks to make up time so they
can leave earlier. He said if this bill is in place, will the
employers be violating the law?

Charles Brooks, Montana Retail Association and Montana Hardware
Implement, said they are in opposition to the bill, but not to
coffee breaks and rest periods. Mr. Brooks said SB 377 will be
setting law into concrete and telling employers they must do this
by state law. He hoped the employers would offer the breaks
because they recognize the value of their employees and recognize
the value they contribute to the enterprise to develop a good
sound working relationship.

Riley Johnson, National Federation of Independent Businesses,
said they oppose SB 377 for the above reasons already given. It
is poor public policy to be micro-managing the private sector.

He hoped information would come out during the committee members
question and answer period to ask the Department of Labor what
the cost of will be if this bill is made into law. He has been
informed there will be considerable FTE time spent and a cost to
the department to place this into law. . He heard the unemployment
insurance fund would be tapped to pay for the cost. He asked the
committee to let the private sector businesses of Montana micro-
manage their own affairs.
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Russ Ritter, Washington Corporation, Missoula, said Washington
Corp. represents 13 companies throughout Montana and other
states. He said for the reasons already stated, they are in
opposition to SB 377. He did compliment SEN. BARTLETT for the
theory of this bill. The frustration of this issue is 99.9% of
the businesses are doing it right. He felt the businesses should
not be penalized because of 1 or 2 companies. He said Washington
Corp. offers a positive environment by giving the employees the
opportunity of leaving early, coffee breaks, etc. He said if
this law goes into effect and businesses have to guard every
coffee break, the flexibility will be gone.

Greg Van Horssen, State Farm Insurance Companies, said State Farm
opposes SB 377. He said SB 377 is well intended, but
impractical. He said State Farm has 250 employees across the
state of Montana, and SB 377 would create a problem with the way
they relate to their employees. It interferes with the employers
and employee’s rights in negotiating employment contracts. He
said an amendment has already been added for exemptions in the
Senate for existence of collective bargaining. He said there
should be an amendment that would provide for any other
arrangement which is reached between an employer and employee be
exempted from this bill.

Questions From Committee Members and Responses:

REP. LARSON asked Riley Johnson if this bill gave employers
guidelines to follow? Mr. Johnson said it does. But state
government should not be directing or giving guidelines to the
private sector on when to open, have coffee breaks or rest
periods, and when to close.

REP. STELLA JEAN HANSEN asked SEN. BARTLETT how would SB 377 be
enforced? SEN. BARTLETT said the Department of Labor and
Industry would be the enforcement mechanism to act on complaints.
REP. HANSEN asked if this would only effect an employee that an
employer would have an complaint on? SEN. BARTLETT said that is
correct.

REP. STELLA JEAN HANSEN asked Darrell Holzer if most labor
contracts are negotiated on for breaks? Mr. Holzer said they
are.

REP. RNOX asked Brian McCullough, Department of Labor if he had
any figures what the cost of this would be for the department?
Mr. McCullough said the department is estimating it will take 1
FTE to deal with the issues involved. The cost will be $34,112
in FY 1994, and $37,896 in FY 1995. The difference in the
figures is if the bill is passed it won’t take effect until
October of 1994. The funding will come from the unemployment
insurance administrative tax, not the unemployment insurance
grant dollars. He said a tenth of 1% of the administrative tax
fees provides funding to the Job Service Division, and the wage
and hour activities of which SB 377 would be a part. He said SB
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377 would not have an adverse effect on the unemployment trust
fund.

REP. BACHINI asked Brian McCullough why is another FTE needed?
Mr. McCullough said it will create extra work in the department,
and if they don’t add another FTE they would have to take someone
away from another division which would create extra work in that
position. REP. BACHINI asked did they determine to take the
funds from the unemployment funds for this program? Mr.
McCullough said the wage and hour functions are currently funded
by the unemployment insurance administrative tax, and this falls
under that function. REP. BACHINI asked how many complaints does
the department receive regarding this issue? Mr. McCullough said
it is estimated between 30 to 50 calls a month.

REP. BRANDEWIE asked Brian McCullough if the $71,000 is in the
budget now? Mr. McCullough said it is not, but in terms of the
revenue coming into the account at this time they would be able
to cover the $71,000. Mr. McCullough distributed a draft of the
new fiscal note which is waiting for approval by the Office of
Budget and Program Planning. EXHIBIT 1

REP. TUSS asked Greg Van Horssen if State Farm Insurance had a
policy in place that would formalize State Farm’s agreement with
their employees, and if so, how is it communicated to the
employees? Mr. Van Horssen said State Farm doesn’t have an
agreement with their employees for break time.

REP. MILLS asked SEN. BARTLETT if the federal wage and hour laws
effect this issue? SEN. BARTLETT said not to her knowledge. She
said if there were federal requirements the states would not have
to bring bills like this before the Legislature.

Closing by Sponsor:

SEN. BARTLETT closed stating that the Department of Labor that
deals with complaints on working conditions said the most
frequent complaints and questions from employees if Montana laws
require an employer to provide a rest period. She said a lot of
employers testified today, but the employees who need this the
most are not in a position to hire lobbyists or take time off
from work. She said if the employees could come before the
committee today with the same equal time the employers have,
there would be a different picture. She said SB 377 is flexible
so the individual employer could meet the needs of the individual
employee on a case by case individual basis. SEN. BARTLETT asked
the committee to give SB 377 a be concurred in recommendation.

HEARING ON SB 387

Opening Statement by Sponsor:

SEN. DON BIANCHI, Senate District 39, Belgrade, said SB 387 is a
consumer protection act with compromise language to protect the
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awarding attorney fees. This implies that the insured can bring
a suit against the insurance company if the county attorney does
not. He urged the committee to vote against SB 387.

Jacqueline Lenmark, American Insurance Association (AIA), said
the AIA supports the comments made by Gene Phillips and Ron
Waterman. She said SB 387 is attempting to require an insurance
company to sell a product when they have made a business decision
that this is not the appropriate way to do business. Insurance
is not a right, but a product that is purchased by the consumers.
She said SB 387 will add cost to all insurance policies for the
consumers of Montana. She said this will be a disincentive for
insurance companies to bring a new product into the state. She
urged a be not concurred in recommendation.

Debbie Berney, Professional Insurance Agents Association (PIAA),
said SB 387 will have an overall negative effect on consumers.
She urged the committee to vote no on SB 387.

Greg Van Horssen, State Farm Insurance Company, said the comments
made by Ron Waterman, Gene Phillips and Jacgqueline Lenmark are
the feelings of State Farm. He said for the reasons mentioned,
State Farm wants to be on record in opposition of SB 387.

Cindy Clawson, PIAA, said if SB 387 is for fire, theft "and
liability policies, the consumer protection is not true. If the
insurance companies cannot get out from some of their court
cases, i.e., theft can take 2 to 3 years time, and the rest of
the consumers will pick up the cost. She asked the committee
that SB 387 be tabled.

Questiong From Committee Memberg and Responses:

REP. SIMON asked for a definition of a rating territory? Rosann
Richeson said the insurance companies are required to file their
rates with the office of the Auditors. These rates are listed
with the territories which are numbered by the insurance
companies.

REP. PAVLOVICH asked Ron Waterman how earthquakes would apply to
this bill? Mr. Waterman said there is a separate endorsement of
insurance that can be purchased which will cover earthquake
damage at an additional premium charge.

Closing by Sponsor:

SEN. BIANCHI said the basic issue of SB 387 is for better control
as an insurer, so when hail storms come along and wipe these
people out, the insurance company cannot cancel the policy for
that reason alone.
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EXECUTIVE ACTION ON SB 387

Motion: REP. DAILY MOVED SB 387 BE CONCURRED IN.

Discussion: REP. PAVLOVICH moved to adopt an amendment to
replace "insurer" to "insured" on page 4. The question was
called. Voice vote was taken. Motion carried unanimously.

REP. LARSON said he had a problem with the bill. He wanted an
amendment that would cover commercial businesses also.

REP. BACHINI asked Susan Fox if this bill could also apply
towards commercially owned buildings? Ms. Fox said the title
would have to be amended, because it is a basic non-cancellation
policy. Ms. Fox said commercial could be inserted on page 1,
section 1, line 14, following "purchased homeowner.

REP. BRANDEWIE said "commercial" is not defined, and would not
vote for the amendment.

REP. BACHINI spoke to his motion. If the homeowners can have a
non-cancellation policy, a small business commercial owner should
have one also. If there is no real definition of the bill, there
shouldn’t be any problem with the language "commercial™ fitting
into the bill.

REP. BACHINI called the gquestion to adopt the amendment. Voice
vote was taken. Motion failed 3 - 15 with REPS. BACHINI, DAILY
AND PAVLOVICH voting vyes.

Motion/Vote: REP. BACHINI MOVED SB 378 BE CONCURRED IN AS
AMENDED. The question was called. Roll call vote was taken.
Motion failed 8 - 10.. EXHIBIT 5

Motion/Vote: REP. BRANDEWIE MADE A SURSTITUTE MOTION THAT SB 387
BE TABLED. Reverse vote was used from EXHIBIT 5. Motion carried
10 - 8.

Vote: SB 387 BE TABLED. Motion carried 10 - 8.

EXECUTIVE ACTION ON SB 377

Motion: REP. BACHINI MOVED SB 377 BE CONCURRED IN.
Discussion: None
Motion/Vote: REP. SIMON MADE A SUBSTITUTE MOTION THAT SB 377 BE

TABLED. Roll call vote was taken. Motion carried 11 - 7.
EXHIBIT 6

Vote: SB 377 BE TABLED. Motion carried 11 - 7.
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ADJOURNMENT

Adjournment: 10:45 A.M,

<;§§\““:}AAJZ%£2V¥

STEVE BENEDICT, Chairman

ON, Secretary

SB/cj
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ROLL CALL

NAME PRESENT | ABSENT | EXCUSED
REP. ALVIN ELLIS v
REP. DICK KNOX L~
REP. NORM MILLS (0
REP. JOE BARNETT L~
REP. RAY BRANDEWIE i
REP. JACK HERRON v’
REP. TIM DOWELL v
REP. CARLEY TUSS v’
REP. STELLA JEAN HANSEN L
REP. BOB PAVLOVICH v
REP. VICKI COCCHIARELLA L
REP. FRITZ DAILY |
REP. BOB BACHINI 1/
REP. DON LARSON L/
REP. BRUCE SIMON v
REP. DOUG WAGNER L/
REP. SONNY HANSON, VICE CHAIRMAN Iy
REP. STEVE BENEDICT, CHAIRMAN L~

HR:1993
wp.rollcall.man
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CHAIRMAN VICE CHAIRMAN SECRETARY

Mr. Gene Quenemoen Mr. Robert J. Souhrada Mrs. Florence R. Cosiet
606 Frank Roaa 915 13th Street West 312 Cook Street
Beigrade, MT 59714 Columbia Falls, MT 59912 Lewistown, MT 59457
(406) 388-6982 (406) 392-4642 (406) 538-2674

Bringing lifetimes of experience and

leadership to serve all generations.

AARP Testimony
Insurance Bill SB 387

March 8 r 1993
Mr. Chairman & Members of the Committee:

For the record I am Bill Olson and I am a member of the State Leg-
islative Committee for the American Association of Retired Persons
(AARP). AARP has approximately 110,000 members in the State of
Montana -~ one in every eight persons in the state. Our members are

50 years of age and older.

fAARP's state legislative program is determined by a survey of AARP
chapters throughout the state and priorities are developed as a
result of that survey. From the material distributed to you, you

will note that one of our 1993 legislative priorities is the issue

of cancellatiori/non-renewal of insurance policies as addressed in
SB 387. We strongly support SB 387 and urge your favorable consider-
ation of the bill.

One might look upon SB 387 as a consumers protection bill. As out-
lined in Section 1, lines 12 thru 20, that is true. I would point
out however, that paragraphs (2), (3) and (4) are insurer oriented
by spelling out circumstances that provides the insurer the right

to assess a surcharge and/or not renew a policy.

Para. (5) lines 15 thru 19 is consumers protection as is para. (6),

outlining notification of possible non-renewal.

N
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leadership to serve all generations.

The bill, in our estimation, has enough checks and balances so it
cannot be perceived as totally consumer oriented or totally insurer
oriented. You may wonder about automobile insurance. A thorough
review by the state Insurance Commissioner's office has determined
that current code 61-6-103(7) addresses adequately motor vehicle
coverage. Application of forementioned subsection (7) to motor veh-
icle policies has been the practice of the insurance commissioners'
office and it provides consumer protection in much the same manner
as SB 387 does for homeowner/ranch-farm owner (Sec. 1 lines 12 thru
20).

AARP strongly supéorts SB 387, which is a good bill, and deserves

your full support and "do pass" recommendation.

Thank vyou.
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insurance companies. He said there is one error in the bill on
page 2, line 4, should be "insured", not "insurer". He said SB
387 tells insurance companies that homeowners’ plans and
insurance on buildings cannot be cancelled if there is an act of
God and the insurer has a claim. He pointed out that SB 387 only
covers homeowner type policies, i.e., fire and theft policies,
etc. He said this law is already in effect with car insurance
and cannot be cancelled if there is a fire, theft, etc. The only
time this will not be effective is if a person has vioclated some
state law, or statutes of the city or county. On page 2, sub
section (3), it states a policy can be cancelled if the insured
files two or more claims in a 2-year period. The insurance
company can assess an additional premium surcharge not to exceed
10% of the total premium. If an insured has more than three
claims in a 2-year period and they are not an act of God, the
insurance company can notify the insured they will be canceled,
or charged an additional 25% surcharge.

Proponents’ Testimony:

Bill Olson, AARP, said AARP has approximately 110,000 members in
the state of Montana and the members are 50 years of age and
older. He said AARP supports SB 387 because it is a consumer
protection bill. Mr. Olson distributed written testimony.
EXHIBIT 2 IS

Rosann Richeson, State Auditors Office, said the purpose of SB
387 is to protect the Montana insurance consumer from having
their home or ranch owner policies cancelled or non-renewed for
claims resulting from an act of God. She said the insured has no
control over hail storms, wind storms and tornadoes. Ms.
Richeson distributed written testimony. EXHIBIT 3

Opponents’ Testimonvy:

Ron Waterman, Farmers Insurance Companies, said the committee
should reject SB 387, because the fundamental flaw in this
legislation will make an act of cancellation or non-renewal of an
insurance policy a crime by using the vague term "acts of God" as
the determining factor. The bill violates substantive due
process and is unconstitutional. He urged a be not concurred in
recommendation. EXHIBIT 4

Gene Phillips, National Association of Independent Insurers
(NAII), Kalispell, said the NAII is a trade association which has
over 550 property and casualty insurance companies. He said
there isn’t any place in the statutes that defines an "act of
God". He gave an example of the hurricane in Florida where all
the roofs blew off the homes. In the investigation, it was
determined that the homes were not built according to state code.
They did not have the foresight to build better homes so the
hurricane wouldn’t have done so much damage. He said SB 387 sets
up a criminal offense, by giving the insured a "private right of
action". On page 3, sub section 2, it sets precedence for
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INSURANCE CANCELLATION

POSITION:

The Montana AARP State Legislative Committee strongly supports the
enactment of state insurance statutes which prohibit insurance companies
from canceling health and automobile policies without reasonable cause.
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It has been the policy of some insurance companies to cancel insurance
without reasonable cause. When the insurance is canceled, the
information is communicated through CLUE, thus immediately notifying
other insurance companies of the cancellation. One must pay a higher
rate to obtain insurance.

Establish a standard guide or regulation to be enacted by a state auditor
or the Commissioner of Insurance to supervise and control the operations
of a business that affects the general public. The Commissioner of
Insurance should have the authority in statute to establish regulations and
enforce them for the protection of society.

Mr. Gene Quenemoen, State Legislative Committee Chairman
606 Frank Road

Belgrade, MT 59714

(406) 388-6982
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61-6-103 MOTOR VEHICLES 264
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(i) $50,000 because of bodily injury to or death of two or more persons in
any one accident; and

(iii) $10,000 because of injury to or destruction of property of others in any
one accident.

(3) An operator’s policy of liability insurance must insure the person
named as insured therein against loss from the liability imposed upon him by
law for damages arising out of the use by him of any motor vehicle not owned
by him, within the same territorial limits and subject to the same limits of
liability as are set forth above with respect to the operator’s policy of liability
insurance.

(4) A motor vehicle liability policy must state the name and address of the
named insured, the coverage afforded by the policy, the premium charged
therefor, the policy period, and the limits of liability and contain an agreement
or be endorsed that insurance is provided thereunder in accordance with the
coverage defined in this part as respects bodily injury and death or property
damage, or both, and is subject to all the provisions of this part.

(5) A motor vehicle liability policy need not insure any liability under any
workers’ compensation law or any liability on account of bodily injury to or
death of an employee of the insured while engaged in the employment, other
than domestic, of the insured or while engaged in the operation, maintenance,
or repair of a motor vehicle or any liability for damage to property owned by,
rented to, in charge of, or transported by the insured.

(6) A motor vehicle liability policy is subject to the following provisions,
which need not be contained therein:

(a) The liability of the insurance carrier with respect to the insurance
required by this part becomes absolute whenever injury or damage covered
by the motor vehicle liability policy occurs. The policy may not be canceled or
annulled as to the liability by any agreement between the insurance carrier
and the insured after the occurrence of the injury or damage. No statement
made by the insured or on his behalf and no violation of the policy may defeat
or void the policy.

(b) The satisfaction by the insured of a judgment for the injury or damage
may not be a condition precedent to the right or duty of the insurance carrier
to make payment on account of the injury or damage.

(¢) The insurance carrier has the right to settle any claim covered by the
policy, and if the settlement is made in good faith, the amount is deductible
from the limits of liability specified in subsection (2Xb).

(d) The policy, the written application therefor, if any, and any rider or
endorsement which does not conflict with the provisions of this part constitute
the entire contract between the parties.

(7) A motor vehicle policy is not subject to cancellation, termination,
nonrenewal, or premium increase due to injury or damage incurred by the
insured or operator unless the insured or operator is found to have violated a
traffic law or ordinance of the state or a city, is found negligent or contributori-
ly negligent in a court of law or by the arbitration proceedings contained in
chapter 5 of Title 27, or pays damages to another party, whether by settlement
or otherwise. In no event may a premium be increased during the term of the
policy unless there is a change in exposure.
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Mark O’Keefe
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COMMISSIONER OF INSURANCE
COMMISSIONER OF SECURITIES

March 5, 1993

The purpose of this bill is to protect the Montana insurance
consumer from having their home or ranch owner policies cancelled
or nonrenewed for claims resulting from an act of God. For
example, insureds have no control over hail storms, wind storms
and tornadoes.

As I am sure you are aware, there were at least three (3) major
hail storms that hit the eastern part of Montana in 1991. The
storms in themselves were a great hardship on the State of
Montana and her people. In 1992 however, another "storm" so to
speak, hit these consumers. It was the storm of their insurance
policies being cancelled or nonrenewed for frequency of claims.
This action has not been limited to any one insurance company.

There is an obvious risk to insurers providing coverage.in areas
where hail and wind storms are prevalent. Passage of this bill
would protect the Montana consumer while still allowing the
insurance industry to surcharge for losses attributable to an act
of God if the surcharge is in effect for the entire rating
territory.

In addition to the aforementioned, this bill would also keep the
Montana consumer abreast of his standing with his insurance
coverage. This bill requires an insurer to provide notice to an
insured who has filed 2 claims not attributable to an act of God,
in a period of less than 2 years, if the insured files a third
claim during the 2 year period the company may decline to renew
the policy.

There has been some opposition raised regarding the definition of
an "Act of God". I have handed out a copy of the definition of
an "Act of God" from the Dictionary of Insurance, Sixth Revised
Edition. I believe this definition would be applicable to the
intent of this proposed bill.

The proposed bill is not intended nor should it eliminate the
insurers capability of cancellation as stated in MCA Title 33
§33-15-1101 through 33-15-1107. For example, cancellation for
failure to pay a premium when due or material misrepresentation.

j=2
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EXHIBIT ‘fﬁ

DATE_o2 - 9-23
SB. Agé?ﬁ?;f

Senate Bill 387

The Farmers Insurance Companies oppose SB 387. While
there are numerous technical reasons for this committee to reject
this legislation, the fundamental flaw with this proposed
legislation is that by making act of cancellation or nonrenewal of
an insurance policy a crime and using the vague term " acts of God"
as the determining factor, the entire bill violates substantive due
process. This proposed legislation is hopelessly unconstitutional.

The primary difficulty stems from using the term "acts of
God" without providing any definition of the term. Since this term
does not have a singular, uniform meaning and events cannot be
clearly categorized as falling within or outside the term, the
result is that insurers cannot determine whether their conduct does
or does not comply with the bill’s requirements. This vagueness
violates an insurer’s due process. The bill, as written, is
unenforceable.

There are also numerous technical problems with the bill.
Section 1(2) prohibits an insurer from cancelling or not renewing
a policy, due to a claim arising " in whole or in part" from an act
of God. Since most claims involve some interaction between man and
nature, this creates an objection to just about every proposed
policy cancellation or nonrenewal.

The same section permits imposition of a surcharge. The
bill is silent as to when a surcharge could be imposed and is
completely open ended in amount or duration of the surcharge.

Section 1(3), as passed by the Senate, appears to use the
wrong term, "insurer", when the work "insured" should be used. See
page 2, line 4. As passed by the Senate, this subsection does not
make sense. Likewise, as written, the subsection authorizes a
surcharge upon a surcharge and appears to require an insurer to
anticipate events in future years, authorizing an insurer to set
some surcharges prospectively.

Section 1(4) imposes unrealistic limits upon insurers as
to when they can cancel for claims which are the fault of the
insured. This, I submit, is both the heart of the bill and another
reason why the bill should be rejected. An insurer must have
greater flexibility to cancel or not renew a policy then to have to
await until the insured has been responsible for three or more
claims in a two year period. This language means that poor risks
cannot be eliminated from the rate base. The careful consumer will
pay greater premiums if this section is adopted. The only party
who benefits is the careless insurance consumer with losses in
several years. This section, especially its reference to " any 2
year period" is again vague and provides neither the insurer nor
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the insurance commissioner guidance of how this bill can be
enforced.

Section 1(6), like other sections, refers again to the
phrase " act of God". The subsection does not suggest when an
insurer is to determine whether a loss is attributable to an act of
God and thus an insurer is unable to determine when the notice
required by this subsection should be given.

Section 2 makes any violation of Section 1 a crime.
Indeed this section authorizes penalizing an insurer three separate
ways for the same single violation. Not only does the vagueness
described above, make this act unconstitutional, so also does the
opportunity to penalize an insurer three times for the same act
result in due process problems with this bill.

SB 387 is hopelessly vague and violates basic due process

rights of insurers. The legislation should receive a DO NOT PASS
recommendation.
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REP. ALVIN ELLIS

REP. DICK KNOX

REP. NORM MILLS

REP. JOE BARNETT

REP. RAY BRANDEWIE

REP. . JACK HERRON

REP. TIM DOWELL

REP. CARLEY TUSS

REP. STELLA JEAN HANSEN

REP. BOB PAVLOVICH

REP. VICKI COCCHIARELLA

REP. FRITZ DAILY

REP. BOB BACHINI

REP. DON LARSON

REP. BRUCE SIMON

REP. DOUG WAGNER
REP. SONNY HANSON, VICE CHAIRMAN
REP. STEVE BENEDICT, CHAIRMAN
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