
MINUTES 

MONTANA SENATE 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Senator Bill Yellowtail, on March 5, 1993, at 
10:08 a.m. 

ROLL CALL 

Members Present: 
Sen. Bill Yellowtail, Chair (D) 
Sen. Steve Doherty, Vice Chair (D) 
Sen. Sue Bartlett (D) 
Sen. Chet Blaylock (D) 
Sen. Bob Brown (R) 
Sen. Eve Franklin (D) 
Sen. Lorents Grosfield (R) 
Sen. Mike Halligan (D) 
Sen. John Harp (R) 
Sen. David Rye (R) 
Sen. Tom Towe (D) 

Members Excused: Sen. Crippen 

Members Absent: NONE 

Staff Present: Valencia Lane, Legislative Council 
Rebecca Court, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business summary: 
Hearing: HB 582 

HB 429 
HB 121 
HB 323 

Executive Action: NONE 

HEARING ON HB 582 

opening statement by Sponsor: 
Representative Brown, District 72, said HB 582 was requested to 
address concerns of sheriffs, peace Officers, and gun owners 
regarding permits of concealed weapons. HB 582 would require a 
sheriff to give a written statement to the applicant if the 
permit is denied. Rep. Brown said the appeal process would allow 
a court to determine facts, as well as law, which is not bound by 
factual, legal, or other determinations of the sheriff. Rep. 
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Brown said the applicant would have to demonstrate their ability 
to handle a firearm to the sheriff, if the sheriff and applicant 
both agree. Rep. Brown told the Committee that the House 
Judiciary Committee took out section 3 of HB 582. 

Proponents' Testimony: 
Alfred (Bud) Elwell, Montana Weapons Collection Society, 
Northwest Montana Weapons Collection Society, told the Committee 
that he is an instructor and has been one for 30 years. Mr. 
Elwell said HB 582 would alleviate problems that have arisen 
because of the current concealed weapons statute. 

Surge Meyer, Deer Lodge County, supports HB 582 due to the fact 
that he had been a victim of the law because he was denied a 
weapons permit with no cause. Mr. Meyer told the Committee that 
he had been a previous owner of a class three weapons permit and 
had no criminal record. Mr. Meyer said when he applied for a 
permit the sheriff would not issue him one even though he was 
previous owner of a concealed weapons permit. Mr. Meyer said he 
was issued a concealed weapons permit after threatening the 
county sheriff with misconduct. Mr. Meyer told the Committee 
that he is in support of HB 582 to make sure this does not happen 
to anyone else. 

opponents' Testimony: 
NONE 

Questions From committee Members and Responses: 
Senator Towe asked Mr. Elwell what the applicant would be 
demonstrating. Mr. Elwell said he believed a person would 
demonstrate the familiarity with the weapon that would be 
concealed, but was not certain. 

Senator Towe asked Mr. Elwell if law enforcement opposes HB 582. 
Mr. Elwell said no. 

Senator Towe said HB 582 asks the law enforcement community to 
assume a great deal of responsibility in making a determination 
of whether a person is familiar with firearms. 

Senator Towe asked Mr. Elwell if that would be cause for abuse. 
Mr. Elwell said no. The applicant and the sheriff would both 
have to agree to demonstrate the familiarity of a firearm. 

Senator Towe asked Rep. Brown if he was satisfied with HB 582. 
Rep. Brown said yes. 

Senator Blaylock asked Rep. Brown if he presented a bill three 
years ago that removed the responsibility of issuing permits from 
the judge to the sheriff. Rep. Brown said yes and that is the 
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Senator Blaylock asked Rep. Brown why HB 582 was introduced. 
Rep. Brown told the Committee HB 582 was introduced because of 
the concerns of people who are being turned down for permits 
without cause. Rep. Brown said HB 582 would give sheriffs 
control and offer flexibility for a person applying for a permit. 

Senator Blaylock asked Rep. Brown if HB 582 would allow for more 
concealed weapons. Rep. Brown said no. 

Senator Blaylock asked Rep. Brown about liability. Rep. Brown 
said liability is limited for the sheriff in the event of an 
accident after the demonstration had taken place. 

Senator Doherty asked Rep. Brown about the appeal. Rep. Brown 
said the denial of a permit to carry a concealed weapon, or a 
refusal of a renewal, would be subject to an appeal. 

Senator Doherty asked Rep. Brown if courts take into account the 
facts that were presented before the sheriff. Rep. Brown said 
that a court would take into account all facts that were before 
the sheriff when deciding an appeal case. 

Senator Franklin asked Rep. Brown about the problems in the 
original Concealed Weapons law. Rep. Brown said some sheriffs 
were not doing what was required of them by law in regards to 
issuing concealed weapon permits. 

Chair Yellowtail asked Mr. Meyer why he did not appeal to 
district court. Mr. Meyer said he had a hard time finding an 
application. Mr. Meyer said he had to call Helena and threaten 
everybody to get an application to begin with. Mr. Meyer said 
that he did not go to court because it would cost money and he 
was eventually issued a permit. 

Chair Yellowtail asked Mr. Elwell about the intent of HB 582. 
Mr. Elwell said the intent of HB 582 is that an applicant must 
show completion of a fire arm safety course PLUS familiarity with 
a firearm. Mr. Elwell said the law as it exists today says that 
a firearms safety course is mandatory before issuance. It also 
states that the applicant must demonstrate familiarity with a 
firearm. HB 582 would make it easier for the sheriff and the 
applicant to get together for a demonstration if they both agree. 

Chair Yellowtail pointed out that HB 582 does not reflect that 
intent, but the Committee would change the bill to show that 
intent. 

Closing by Sponsor: 
Rep. Brown said he would like to look at HB 582 further in order 
to propose an amendment that deals with the question of the 
intent. Rep. Brown said HB 582 covers the problems of law 
enforcement and gun owners. Rep. Brown urges support for HB 582. 
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HEARING ON HB 323 

opening statement by Sponsor: 
Representative McCarthy, District 66, said HB 323 is an act which 
allows the court, upon a second or subsequent conviction of 
cruelty to animals, to limit a defendant's further ownership, 
possession, or custody of animals, if the court believes it is 
appropriate. Rep. Mccarthy submitted a packet of newspaper 
articles dealing with a case of severe animal cruelty in the 
State of Montana. (Exhibit #1) 

ProDonents' Testimony: 
Edward Beaudett, County Attorney in Anaconda-Deer Lodge County, 
told the Committee that HB 323 was requested to address a 
specific problem that has occurred and is continuing to occur in 
Anaconda-Deer Lodge County and Powell County. Mr. Beaudett said 
current law is inadequate in that there is no way to prevent a 
person from continuing to own animals if they are engaged in 
cruelty to animals. The situation in Anaconda-Deer Lodge is a 
case where Mary Kellogg and her husband had more than 300 horses, 
an untold number of dogs, cats, goats, and rabbits on a piece of 
property that was not able to sustain them. The case has been 
going on for more than a year and a half. Mr. Beaudett told the 
Committee that the Kelloggs have been fined and placed in jail, 
but still continue to own animals. The animal control officer 
for Anaconda-Deer Lodge County indicated that there were at least 
85 horses and a lot of other animals still on the property today. 
Mr. Beaudett said this is a problem that is recognized throughout 
the United States. There are many people who sacrifice their own 
well being to try to take care of animals, which is a form of 
cruelty and a form of mental illness. Mr. Beaudett said although 
it is not a diagnosable form of illness, it is a problem that is 
recognized. Mr. Beaudett told the Committee that 31 states have 
statutory provisions similar to the HB 323. Those statutes allow 
judges to prevent a person from continuing to own animals if 
there is evidence of cruelty to animals. 

Dr. Mark Ransford, Flint County Valley Veterinary Clinic, said he 
assisted in the investigation of the Kellogg ranch. Dr. Ransford 
said he was appalled when he visited the ranch and is still 
appalled whenever he returns. Dr. Ransford said Ms. Kellogg had 
300 or more horses on a ranch designed to carry 100 horses. Ms. 
Kellogg had made no provisions to provide the horses with feed in 
the winter until she was forced to by the county. Dr. Ransford 
told the Committee that a horse he examined died from starvation, 
which was only one of many. Dr. Ransford said Ms. Kellogg does 
not feel there is a problem and every time he visits the ranch 
there are more animals. Dr. Ransford said the problem with the 
current law is that there is no remedy to deal with someone who 
is mentally unbalanced, and the county cannot afford to feed 
animals for an extended period of time. Dr. Ransford urged 
support for HB 323 to give the courts a remedy for this problem. 
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Dr. Ransford told the Committee that his clients are in agreement 
with HB 323. 

Mike Grayson, an Attorney from Anaconda, said he is in favor of 
HB 323 for a number of reasons. The law as it is on the books 
today does not give prosecutors the power to look prospectively 
at what is going on in certain situations. Mr. Grayson said 
there were 300 horses at the Kellogg Ranch and upon receiving 
numerous complaints about the ranch, a search warrant was 
granted. Pictures were taken of the animals that were in poor or 
unsatisfactory condition. Of the animals that were examined 30 
to 35 horses were found to be in poor or unsatisfactory 
condition, therefore the Kelloggs were charged with cruelty to 
animals. There was nothing that could be done with the remaining 
animals, although a number of them were documented to be in fair 
condition and were deteriorating going into the winter. The 
county attorneys office filed a charge of cruelty in December of 
1991. The Kelloggs plead guilty, therefore the judge put a 
number of conditions on the sentence, which included a maximum 
fine of $500 and a list of orders to be carried out at the ranch. 
The order included monthly inspections to be performed by 
veterinarians, which were to be followed. The Kelloggs refused 
to comply with the orders. By February of 1992, eight or nine 
horses had died, therefore a second charge of cruelty was filed 
and the Kelloggs plead guilty. Mr. Grayson told the Committee 
that the court was limited in what they could do, even though it 
was the second offense. Mr. Grayson said that even though some 
horses were in good condition, the current law does not allow a 
county to seize control of an animal that has not been documented 
as being abused. HB 323 would give the court the power, upon a 
second or subsequent conviction of cruelty, to enjoin or limit a 
persons further ownership or possession of an animal. Mr. 
Grayson said HB 323 is necessary to help deal with the problem of 
cruelty to animals. 

John Siders told the Committee that he is an animal control 
officer for Deer Lodge County and was the investigating officer 
in the Kellogg case. Mr. Siders said HB 323 would give him a 
tool to do his job. 

Dave Guhlke stated that he is a veterinarian in Anaconda, MT. 
Dr. Guhlke said in 99% of all cases of cruelty, the animals are 
given new homes or put to sleep if they are in very poor 
condition. Dr. Guhlke said Mrs. Kellogg does not realize she is 
neglecting her animals, which is why the legal system needs a 
remedy to take those the animals away before they suffer. 

Senator Beck, District 24, told the Committee that the Kellogg 
ranch is near his own personal property. Senator Beck said the 
Kellogg situation is a serious problem. Senator Beck told the 
Committee that the dogs on the ranch bark all night because they 
are hungry and the horses stagger around the fields in hunger. 
Senator Beck asked for serious consideration in HB 323. 
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Questions From committee Members and Responses: 
Senator Grosfield asked Mr. Grayson if Mrs. Kellogg was charged 
with 35 counts of cruelty. Mr. Grayson said Mrs. Kellogg was 
charged with only one count of cruelty. 

Senator Grosfield asked Mr. Grayson if Mrs. Kellogg could be 
charged a second time with regard to the same animals. Mr. 
Grayson said the second charge was filed after a number of horses 
had been found dead. 

Senator Grosfield asked Mr. Grayson about the sale of the 
animals. Mr. Grayson said giving the judge the discretion to 
enjoin a persons ownership of an animal, the judge could order 
the person to sell the animals, If they did not comply, the 
judge could order a sale and return the proceeds back to the 
owner of the animals after the cost of the sale is met. 

Senator Grosfield asked Mr. Grayson about the effective date. 
Mr. Grayson said the intention of HB 323 was to be effective upon 
passage. 

Senator Doherty asked Mr. Grayson about. making major abuse a 
felony. Mr. Grayson said after a second conviction of cruelty 
the crime would become a high misdemeanor. Mr. Grayson said it 
would not be in the best interest of the animals to send the 
owner to jail because no one would be able to take care of the 
animals. Mr. Grayson told the Committee that the proper remedy 
would not be jail time. 

senator Doherty asked Mr. Grayson about increasing the fine for 
cruelty to animals. Mr. Grayson said part of the problem with 
the people who are neglecting animals is financial. The money is 
better applied to feed the animals. 

Senator Doherty asked Mr. Grayson about giving courts the 
discretion to order counseling. Mr. Grayson said that is already 
present in the law under the General Sentencing statute. 

Senator Halligan asked Mr. Grayson about the possibility of 
removing the animals after the first offense. Mr. Grayson said 
after the first offense, the hope is that the person would not 
repeat their wrong doings. Mr. Grayson said if there is more 
than one animal, a second conviction could be given at the same 
time as the first, therefore allowing the animals to be removed. 

Senator Halligan asked Mr. Grayson if there would be 
constitutional problems with forfeiting property. Mr. Grayson 
said there would not be constitutional problems because the 
person would receive the proceeds from the sale of the animals. 
Senator Halligan said the issue of forfeiture should be looked 
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Senator Towe asked Mr. Beaudett about the constitutionality 
problem about taking peoples property. Mr. Beaudett does not 
feel there would be a constitutional problem because due process 
is available. The animals would only be taken after a second 
offense and after the defendants had been given an opportunity to 
make amends. 

Senator Towe asked Mr. Beaudett if a person would have all their 
animals taken away if he violated rules on horse racing. Mr. 
Beaudett said the judges would have discretion in determining 
whether a person would be able to continue to own race horses. 
Mr. Beaudett said a person would be able to own other types of 
animals if there was no indication of cruelty. 

Senator Towe a.sked Mr. Beaudett if he would obj ect to adding the 
word "similar animals" instead of "any animals" on page 2, line 
5. Mr. Beaudett said yes because if the wording was changed, in 
the Kellogg situation, numerous cases would have to have be 
brought against all the different types of animals. 

Senator Towe asked Mr. Beaudett about language dealing with 
taking away specific animals. Mr. Beaudet.t said the judge has 
the discretion to review all the evidence and make an appropriate 
order, whether it be specific to a particular animal, or to every 
type of animal. 

closing by Sponsor: 
Rep. Mccarthy urged the Committee to pass the effective date 
amendment which would make it effective on passage. Rep. 
McCarthy said that would give the state a tool to deal with the 
Kellogg problem immediately. 

HEARING ON HB 429 

Opening statement by Sponsor: 
Representative strizich, District 41, told the Committee that HB 
429 was brought to his attention by law enforcement personal. 
Currently there is no statute specifying an offense relating to 
the manufacturing or cUltivation of dangerous drugs. Rep. 
Strizich told the Committee that when law enforcement agencies 
discover a methamphetamine lab or a marijuana growing operation 
they have to weigh the amount of substance available at the site. 
The plants are uprooted and dried, then the prosecution decided 
if there is enough probable cause to proceed for a higher level 
of prosecution. Rep. strizich gave an example. If a marijuana 
grower has 100 marijuana plants and their dry weight is less than 
60 grams, the offense may constitute a misdemeanor even though 
there were 100 plants. Rep. strizich said HB 429 with amendments 
would send a clear and defined message to drug manufacturers that 
they are not welcome in Montana and if caught manufacturing drugs 
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Bryan Lockerby, Montana Police Association, said the united 
states is now exporting drugs instead of importing. HB 429 
addresses the concern of laboratories of dangerous drugs. Mr. 
Lockerby said intelligence trends show that laboratories are 
being moving to Montana because the laws are not as strict as the 
west coast and it is rural, therefore they can be hidden easier. 
Mr. Lockerby told the Committee that HB 429 address two issues. 
The first issue is those people who cUltivate dangerous drugs and 
secondly, those people who process or manufacture dangerous drugs 
in a laboratory environment. There is a public safety concern 
for those people who are manufacturing dangerous drugs. People 
have been killed in Montana because they did not know what they 
were doing and blew up their labs. Mr. Lockerby said the current 
problem with marijuana cUltivations is that if law enforcement 
seizes over 100 plants they are required to dry those plants, 
strip them, and weigh the leafy plant material only. If the 
leafy plant material weighs less than 60 grams they have only 
committed a misdemeanor unless law enforcement can show that the 
person was trying to cultivate that plant for sale. Mr. Lockerby 
said the intention is to make cultivating marijuana a felony. 
Mr. Lockerby said under HB 429 if a person grows one pound or 
less of marijuana or has 30 plants or less, there would be no 
minimum mandatory. But if it is over the amount, the first 
offense would be a two year minimum mandatory. The penalty after 
that would double if there were any prior convictions. A first 
offense for manufacturing dangerous drugs would be a minimum 
mandatory of five years. The second offense would be 20 years 
and the third offense 40 years. Mr. Lockerby said the law would 
be tough, but would discourage people from coming into Montana to 
cUltivate dangerous drugs. Mr. Lockerby urges support for HE 
429. 

Mike Teets, Administrator of Law Enforcement Services for the 
State of Montana, supports HE 429. 

John Connor, Montana County Attorneys Association, supports HB 
429. Mr. Conner told the Committee that the Supreme Court, in 
1979, declared that cUltivation was unconstitutional as included 
in the "sale" statute. Mr. Connor said since 1979 attorneys have 
not been able to charge sale by cultivation. The Montana County 
Attorneys Association support the concept of HB 429. Mr. Connor 
said that although the penalties are more severe in some 
instances, it is important to note that HB 429 would NOT impose a 
mandatory minimum. 

Opponents' Testimony: 
NONE 
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Questions From committee Members and Responses: 
Senator Grosfield asked Mr. Lockerby how many marijuana plants 
would weigh a pound and what part of the plant would be weighed. 
Mr. Lockerby said the weight of the plant would include the 
leaves and the stem structure, but not the root structure. Mr. 
Lockerby said the marijuana plant produces an active ingredient 
called THC, which is what gets people high. Mr. Lockerby said 
the entire plant, minus the root structure, would be weighed in 
order to determine a pound because it contained THC. Mr. 
Lockerby said the Drug Enforcement Agency determined that a 
marijuana plant produced one pound of marijuana per plant. 

Senator Grosfield asked Mr. Lockerby about dry weight. Mr. 
Lockerby said the dry weight of marijuana would be weighed. 

Senator Towe asked Mr. Lockerby about the penalties. Mr. 
Lockerby said· the first offense for manufacturing dangerous drugs 
would be a five year minimum mandatory. The second offense would 
be 20 years. The third offense would be 40 years. 

Senator Towe asked Mr. Lockerby how that compared with the sale 
of dangerous drugs. Mr. Lockerby said the sale of any dangerous 
drug is a minimum mandatory of one year to life. 

Senator Towe asked Mr. Lockerby if there was a second conviction 
for sale. Mr. Lockerby did not know. 

Senator Towe asked Mr. Lockerby why the penalty for the 
production of dangerous drugs is more stringent than the sale of 
dangerous drugs. Mr. Lockerby said the people who are producing 
the drugs are the ones that are giving it to the people to sell, 
therefore the penalty should be more stringent. 

Senator Towe asked Mr. Lockerby about the marijuana penalty. Mr. 
Lockerby said the first offense for growing marijuana is not 
minimum mandatory if it is less than 30 plants or under one 
pound. However, if it is over that amount a minimum mandatory of 
two years would apply. Mr. Lockerby gave an example. If a 
person had 20 plants that weighed over a pound the minimum 
mandatory would apply. 

Senator Towe asked Mr. Lockerby about the sale of marijuana. Mr 
Lockby said the sale of marijuana is a minimum mandatory of one 
year to life. 

Senator Towe said there is not a minimum mandatory sentence for 
the growth marijuana, if less than one pound or less than 30 
plants, but there is a minimum mandatory sentence for over that 
amount. Mr. Connor said he agreed. 

Senator Grosfield asked Mr. Lockerby about the weight of a dry 
plant. Mr. Lockerby said the marijuana plant could produce one 
pound of marijuana, beginning with the growth stage until the 
final development stage. 
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Senator Blaylock asked Rep. strizich about alternatives to 
prison. Rep. strizich said he would support alternatives to 
incarceration, but those people who manufacture drugs should be 
incarcerated and separated from society. 

Senator Doherty asked Rep. Strizich about inserting "dry" in 
front of weight on the bottom of page 2. Rep. strizich had no 
objection. 

Senator Grosfield asked Rep. strizich if dry plants would weight 
a pound. Rep. Strizich said yes. 

Closing by Sponsor: 
Rep. strizich said HB 429 would send a clear message to drug 
manufacturers that they are not welcome in Montana. HB 429 sends 
a clear message that Montana intends to create a bad business 
climate for that type of industry. Rep. strizich told the 
Committee that HB 429 is a good bill and recommends it BE 
CONCURRED IN. 

HEARING ON HB 121 

Opening statement by Sponsor: 
Representative Fagg, District 89, said HB 121 was requested by 
the Water Policy Committee. HB 121 establishes a gross 
negligence liability standard in damage suits against dam owners 
of permitted or engineered dams by people taking up occupancy 
downstream from an already existing dam. Rep. Fagg said the 
gross negligence standard would apply if someone moved below an 
existing dam. HB 121 establishes a penalty for failure to comply 
with the Montana Dam Safety Act, or rule, or order of the 
Department of Natural Resources and Conservation. 

Proponents' Testimony: 

Laurence Siroky, Montana Department of Natural Resources and 
Conservation, read from prepared testimony. (Exhibit #2) 

Gary Fritz, Department of Natural Resources and conservation, 
supports HB 121. 

Jo Brunner, Executive Director of Montana Resources Association, 
read from prepared testimony. (Exhibit #3) 

Opponents' Testimony: 
Russell Hill, Montana Trial Lawyers Association, read from 
prepared testimony. (Exhibit #4) 

William Antrobious, a student at the University of Montana Law 
School, asked who was going to pay for the dams which are located 
in Montana. Mr. Antrobious told the Committee that the 
environment is not compatible with dams. Mr. Antrobious said he 
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was not opposed to all dams, but HB 121 implies that ALL benefits 
from a dam are positive, which is not true. Mr. Antrobious said 
he is opposed to the standard of gross negligence and it should 
be strict liability. 

Derik corzine, a student at the University of Montana Law School, 
told the Committee that he had been a commercial river guide for 
the last eight years. Mr. Corzine said HB 121 encourages people 
to build more dams, for which he is opposed. Mr. Corzine told 
the Committee that there are a lot of opportunities already in 
existence in Montana for white water recreation and would like to 
see those few stretches of white water that Montana has left, 
reserved. 

Questions From committee Members and Responses: 
Senator Doherty asked Rep. Fagg if the state would be immune from 
liability. Rep. Fagg said yes. 

Senator Doherty asked Rep. Fagg if a 2/3 vote would be required 
to provide the state immunity. Rep. Fagg said no. 

Senator Doherty asked Rep. Fagg why it would not be required. 
Rep. Fagg asked if there was a requirement. Senator Doherty said 
yes. Rep. Fagg said he would check into that question. 

Senator Doherty asked Rep. Fagg about the definition of 
downstream. Rep. Fagg said downstream would mean "anyplace below 
a dam." 

senator Doherty asked Rep. Fagg about existing structures. Rep. 
Fagg said if a dam was in existence before someone built their 
house, the standard would be gross negligence in order for that 
person to recover against the particular dam owner. 

Senator Doherty asked Rep. Fagg about equal protection problems 
because the Berkeley pit is exempt in HB 121. Rep. Fagg said the 
more exemptions in a bill, the more the bill is weakened. The 
reason the Butte exemption had some merit is because it is 
federally regulated. 

Chair Yellowtail asked Rep. Fagg about Mr. Hill's equal 
protection question. Rep. Fagg said people have to take 
responsibility for their actions. Rep. Fagg said the equal 
protection argument is the reason for the purpose clause in HB 
121, so it is understood by the court system why the Montana 
legislature has made a policy decision to implement HB 121. 

Chair Yellowtail asked Rep. Fagg by what margin HB 121 passed in 
the House. Rep. Fagg said it was in the 60's, but did not know 
if it was a 2/3 vote. Rep. Fagg told the Committee he would 
check on the vote. 
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Rep. Fagg said Mr. Hill told the Committee that failure was 
defined on page 4, line 17. "Damage resulting from leakage, or 
overflow of water, or floods caused by the failure of the dam or 
reservoirs." Rep. Fagg told the Committee that downstream was 
defined as "anyplace below the dam." Rep. Fagg said he did not 
want every river in Montana dammed and would be opposed to 
damming free flowing rivers, like the Yellowstone River. Rep. 
Fagg said he does not anticipate a flood of dams being built with 
the passage of HB 121. Rep. Fagg said the Water Policy Committee 
does want to encourage dams, and feels people should take 
responsibility for their actions. Rep. Fagg said if someone 
moved below an existing dam, the Water Policy Committee felt that 
they should take some responsibility for that. The Water Policy 
Committee is not saying that person cannot sue, but if a person 
moved below an existing dam, they would have to prove gross 
negligence to recover if they were damaged. 

Adjournment: 12:20 p.m. 

BY/rc 

ADJOURNMENT 

~ BILL YELLOWTAIL~ Chair 

-\~~ ~ <::-.- ,~~ C'~\..... '--- '" ---------" 
REBECCA COURT, Secretary 
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Animal cruelty 
charges fNed 
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Attorney W.G. Gilbert ill len-area woman, appeared in 
of Dillon, representing a Ga- Anaconda-Deer Lodge Coun­

ty Justice Court TlUrsday 
where his client W'J. charged 
with animal cruelty. , 

Mary Kellogg, 1180 Yel-
lowstone Trail, is charged with 
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. EXHIBIT NO:_ \ 

cruelty to animals, not having 
rabies vaccinations for her dogs 
and not having a kennel li­
cense . --'-----. 9ATE _3;t: ~-l3 ::J .. 
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Kellogg is scheduled tl) 

appear before Justice of t...! 
Peace Lorraine Biggs O~t 17 
to answer the charges, which 
originated with the recent dis­
cO.very that hundreds of horses 
may be starVing to death .. 
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by investigating law enforce­
ment officers after neighbors 
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According to court docu­
ments, nearly 370 horses are 
on the property 

The rabies and kennel li­
cense charges were brought 

. becaiise there 'are ?t least 40 
dogs on her property and they 
are allegedly nut properly vac­
cinated. 

/' 

Meanwhile, the county j'j 
switchboard has been swamped ,~ 
with calls from citizens offer-
ing help and emergency food 
supplies, according to operator 
Bobbie Austin. 
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Court orders Galen rancher 
to obtain mental-evaluation 
I •• -; ••••• - •• ~ ............... :, .. ' ~_ •• ~~ ........... ~.. '~", " ...... ...... •••• • 

Evaluat"ion' m.· ig"ht' .' '.~'. CIaimsofperSeCution. :' 
..• Presence of. enablers, ' people 

look at I animal who help continue the addiction. 
• Denial that the addiction 

addictfon.' 

By Duncan Adams 
Standard Staff Writer 

They say a dog is man's best 
friend. Perhaps Roland said it more 
succinctly: "The more I see of men. 
the better I like dogs." 

Truth is, both everyday experi­
ence and scientific research suggest 
that animaJs do;~th~ a. human's 
everyday cares., __ _ ... ..., 

Many researchers also claim that ' 
. a small and 

daily glass of 
wine can offer 
a fine if fleet­
ing solace. 

But just like 
there are those. 
whose quest 
for- relaxation 
takes them 
past a glass of 
wine to a bottle 
or two, there 

GRA YSON are ~se 
whose afftmty 

for animals occasionally g~ts out of 
control. 

To date, no one ,has· offtcially 
argued that rancher Mary Kellogg 
of Galen. eonvicted oVcruelty to 
animals and recently sentenced to 

. serve four days in jail. suffers from 
what some researchers call "ani­
mal addiction." 

But prosecutors in Anaconda­
Deer Lodge County, and Justice of 
the Peace Lorraine Biggs, have rec­
ommended that Kellogg seek an 
evaluation of her mental health. 

A range analysis expert has con­
cluded that Kellogg's ranch pro­
vides pasture enough to support 

. only 44 mature horses year-round 
without 3upplt;:nental feeding. Yet. 
according t'l court records. Kellogg 
has had more than 270 horses on 
her ranch in recent months. '. 

A horse found last 
fall on Mary Kellogg's 
ranch 

At one point. records show, she 
also had dozens of dogs. 

During a court hearing Thursday, 
Justice Biggs ordered Kellogg to re­
duce her herd of horses to 100 head 
by July 7. 

Dr. Karen Kemper. a veterinari­
an for the city of Houston's Animal 

_ ControL Bureau. has made a study 
of the phenomenon of "animal ad­
diction." 

According to a July 1991 article 
by Evan Moore in the "Houston 
Chronicle," Kemper believes behav­
iors associated with animal addic· 
tions share characteristics with 
traits identified in connection with 
substance abuse. 

According to Moore's article. 
those "10 parallels of behavior" 
are: 

• A preoccupation With the ad­
diction. 

• Repetition or cycling of the ad­
dictive behavior. 

• Alibis for behavior. 
• Neglect of personal. physical 

and environmental conditions. 

exists. .;. .. 

• Isolation from the rest of soci~ 
ety except those who also deal in 
the addiction. such as enablers . 
.. ' • Abuse of animals through neg­
lect. 
::';'. Have been committed at'least 
once and found sane. 

Kellogg was charged in October 
with cruelty to anim-als for her al­
leged neglect of scores of horses on 
her ranch. In December, she re­
ceived a deferred sentence, with 
conditiollSl for that charge. 

Recently; however, Kellogg,' 44, 
and her husband, William. 52. were 
in court on a new charge of cruelty 
to animals. Both entered an Alford 
plea of guilt to those charges Thurs­
day, and sentencing was set for 
July 7. . '. 

Justice Biggs also revoked Mary 
Kellogg's earlier deferred sentence. 
Citing failure to comply with court 
conditions deftning recommenda­
tions for proper care of the animals 
on her ranch. ' .. : 

Biggs sentenced Kellogg to siX 
months, with all but four days, in 

'jail suspended. and ordered her to . 
reduce the size of her herd of 
horses. . .' '. .' 

And she reiterated the court's di, 
rective for Kellogg to participate in 
a mental health' evaluation. . . 

There was talk during Thursday's 
hearing of a "referral question" for 
a mental health professional to con­
sider during his or her evaluation of , 
Kellogg. 

On Friday, Deputy County Attar- : 
ney Michael Grayson was asked 
whether that referral question. 
from his perspective, might ask an 
evaluator to consider the possibility 
of animal addiction. 

"I think that's what we have in ' 
mind as a referral question." Gray­
son replied. "That's certainly what 
I was looking at, and I think that's 

. what the court w~ looking at, too." 

i . 
i 

! • 
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.' 
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Horses get food, ' 
probe \~ontinues !F~~n~fro:pa:ei' 

By Duncan Adams 
Standard Staff Writer 

The animal control warden for 
Anaconda-Deer Loc ~e County 
began feeding horses l"riday It a 
ranch near Galen where a' Ithor -
ties be:' eve ~an: of the 10rs~; 
have be=n st .rvin,J. 

.. I went Jown and fed the 
horses. Friday and Saturday." 
said animal control warden John 
Siders on Monday. 

Siders said the "horses almost 
tore my truck apart." trying to 
get at the hay he was delivering. 

Around 4 p.m. Friday, .Siders 
c:.lled ~n to report tc pdice that 
hI,; h~d fnnd; hor e d !aci 0.: tr~ 
rant I, 0' ned by . ,Iar:: K ·llog .. , 
at llllO Ylliowstone Trail. 

On Mondav, Siders said an au­
topsy is being performed on the 
horse, which may have died 
from causes unrelated to malnu­
trition. 

The horse. said' Siders. "ap­
peared to have some meat on 
it." unlike many of Kellogg's 
300-pius horses. Authorities have 
said they fear some of these ani­
mals do not have the necessarv 
reserves to live through a Mon­
tana winter. 

Kellogg was charged in Ana­
conda-Deer Lodge County Jus­
tice Court Thursday with cruelty 
to animals. Records show she is 
accused of "failing to provide 
(the horses) with prop~r foorl. 
d ink and shelter." 

She is scheduled to enter a 
Please see FOOD Page 8 

plea to that charge, a misde­
meanor. on Oct. 17. 

Police Chief Jim Connors said 
Monday that officials have not yet 
worked out the legal issues and lo­
gistics involved in the city-co nty's 
role in providi:1g fl"" the horse: For 
~.ample. "or .101' said. the city­
county ha~ not iri .ltified an appro­
priate place for storing hay an 
other feed donated by area reSl 
dents. 

For that reason. Siders said. "I 
was told to hold off just a little bit 
longer" before actively soliciting 
additional donations of feed for the 
ho·-ses. 

.~~-....... ----
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Starving 
not~es 

j !ocu~ of 
..I, ~DctLtJ,~-1, ,tv 
( ,. ').'Incan Adams 
s .• lJard Staff Writer 

V.- lac may be the largest cruelty 
to animals case currently under in 
vestigation in the United States is 
gradually coming to light in Ana­
conda-Deer Lodge County. 

The city~ounty's animal control 
warden is desperately seeking feed 
and ocher assistance for more than 
3110 head of horses believed to be 
s'l~':n£ at a ranch in the Deer 
L d ! \ .... i.llt'··. 

M Inwhi.~. police chief Jim Con­
nors .:ays authorities are investigat­
ing the horses' dire circumstances. 
He said the ranch owner. Mary Kel­
logg of Yellowstone Lane. was 
charged Oct. 3 in justice court with 
cruelty to animals. a misdemeanor. 

"The statement has been made 
that the horses' hipbones are stick­
ing out 30 bad that you could hang a 
hat on 1em." Connors said. 

f' Ir ~ a interview Tuesday. ani-
lao l . .ltrol warden John Siders 

-did charges of cruelty to animals 
can be difficult sometimes to prove 
in court. But for Siders. the evi­
dence seems clear enough. He said 
he has knowledge of horses at the 
ranch eating their own dung for 
lack of other foed. 

Siders said he has solicited and 
'eceived real or promised aid from 
;everal humane societies in other 
Montana cities and towns and from 
a national humane society. And_ he 
;aid. a 'ocal man hac- agree-i to do­
lI_te a ha\"Stack. But he s':l1d. addi­
tional feed will be required to keep 
the animals alive through the win­
ter. 

Connors reported that approxi­
mately 150 horses are being kept in 
Anaconda-Deer Lodge County, with 
an additional 6; head across the line 
in Powell County. 

The chief said %i~rs h IS 'een 
tracking the ca~ ! ~ n. . h 10j, t. e 
animal control jou last .v[ay. 

Connors said Kellogg ha .. refused 
to part with the horses. even to pro­
spective buyers. and. he said. 
"ther.e's absolutely no pasture" at 
the Kellogg ranch. 

HI don't know what's gOing to 
happen to trem." he said. 

"She SW drs she's fceding hem. 
But you '.c'n't have to mow nuch 
about hurses to see lIIat It:ey're 
starving." 

~ 16 .. '111 

Ot fic~r.. Horses 
in poor shape 

P81:('f: \!( t9ri:larian say 
anhncL:3 LiCk hay for winter 

By Duncan Adams 
Standard Staff Writer 

Two police officers. an animal 
control warden. a' d a veterinarian 
served :i searC!l ~'<:4rant ',Veri~es­
dft.y af' !rnoun 1 a ranr'n :1ear 
( lien . her!. at lorities . lr lun­
C 'eas 0 hors~ are ~rvin!;,. 

Anaconda-Deer l.Jdge County Po­
lice Capt. Michael Softich. Lt. Jack 
Eklund. animal control. warden 
John Siders and Philipsburg veteri­
narian Dr. :Y[ark Ransford reported­
ly were met at the ranch by its 
owner. Mary Kellogg, and her attar· 
ney, 

Siders said later It his tour of 
the ranch confirme..l ears about the 
" 1rtition of many of the hors '.' 
t ·r~. 

'1 feel they're in very pour 
shape." said Siders 

Siders and Police Chief Jim Con­
nors seemed to speak more cau­
tiouslv WPdnesdav about conditions 
at the ranch. no'ting the potential 
complexity of legal issues associat­
ed with charging Kellogg with cru­
elty to animals. 

r:onnors c!arifie 1 Wednesday that 
Ke iogg had, 'ot yeo appeared in jus­
ice c;urt. '{t: had said she'd made 
\0 inil a1 a pear.mce on C ·t. 3. But 
he was sctedule<.o appe:.:r Thurs-

c.av on a misdemeanor charge cit­
ing cruelty to animals. he said. 

Siders was tight-lipped. too, when 
asked to describe the findings of 
Ransford. 

"He's w~ting up his report." 
Siders said. "He f..iid that the pas-

ture is overgrazed and that. the 
horses have no reserves to go mto 
the winter. 

"She needs to get some hay out 
there:' Siders added. 

Kellogg would not talk to a r~­
oorter who stopped at her rancn· 
house on Yellowstone Trail Wednes­
d v .. \ \\'oman at the house :;aid 
Ke·Ilog.,. was not feeling well. .. 

But a member of a rancnmg 
family in the Deer Lodge Valley 
was Willing to share her feelings. 
about the Kellogg controversy on 
the condition she not be identified. 

"I'm so glad something fInally is 
being done." she said. adding that 
man ... area ranchers have been con­
cerned about the horses at the Kel­
logg spread. 

"I'm uoset with these .~ !onle be­
';ause they keep breeaing t: =St 

horses \'ear after ] ear. I don t kilOw 
why thev don't sell a few so they 
can feed the ones they have," she 
said. 

Gesturing toward some thin and 
apparently lethargic horses grazing 
in a parched field nearby, the 
woman pointed out one horse's pro­
truding hip bones. 

"These are yearlings from last 
'lear. and they're just starv':g to 
death." she said. 

Siders said Wednesd~. .1a~ 01 i­
cials have estimated it will require 
aooroxlmatelv three tons Ot hay per 
day to keep all the horses, most of 
them Arabians. alive. 

"That's bare minimum." Siders 
said. "~[y horse gets at least 30 
pounds of hay per day, plus a quart 

Please SE'e Hr RSE .>age 8 



Horse investigation • • 
are' lstured i' .. hat COl lty. 

(Continued from Page 1) 
ot oats. 

Siders said officials do not yet 
ha\'e In accurate count of the total 
number of horses owned bv Kel­
logg. However. he said authorities 
believe there are more than 300 
horses at the ranch. 

"It's not definitely clear how 
man\' there are. It would be almost 
im!'ossible to get a completely ac· 
Cw-:J.lt' account," Siders said. add· 
ing that he walked more than five 
tnIie~ Wednesday searching pas­
ture:; on the ranch and tallying 
horses. 

He was asked to describe Kel-
logg's reaction to the appearance of 
police Wednesday afternoon. 

"Sht' was coooerative. Of course. 
when 'lOU have' a search warrant 
~er:ed' on you. most people are 
(coooerative.' ... he said. 

Siders said he had received at 
least six calls Wednesday from pea-

pie offering some kind of assistance 
for the horses. But neither he nor 
Connors has an idea yet how the 
problems at the ranch will be re­
solved. 

The National Humane Societv is 
keeping tabs on the case. side~ 
said. And Powell County authoritic 
are assisting the investigation. I.': 
said. since some of Kellogg'! horses 

TIle woma' Nho s~.id area ranch· 
ers have bee. watc l mg the Kellogg 
spread said she hac "been trying to 
keep track of aU th~ horses" there. 

"Th"re was the pre:.:tiest little 
blaci;' ;olt I u~ed to see. I haven't 
seen .t rece' Iv. I hate to think 
what might a;'e t opened." .. ne 
'3aid. 

--------------~----~~----~ ()<:..../ 1 
'''''/ Subject of charges 

.~., 

Statt onoro bv Walt- ,. Hin.c,< 

. THIS HORSE, intermingled with l'1ealthie: 10 k­
Ing comcanions, was photograp,ed ThL I sday ,-'n 
Mary Kc'lIogg's ranch on YellolJ.stone Trail near 
Galen .. Kellogg was charged Thursday in Anacon­
~a JustIce Court with cruelty to animals. A st·,.y 
IS on Page 5. I 

---------------------------~ 



Good Morning! It's Saturday I February 22, 1992 

• 
« 

New cruelty 
~ounts filed 

Prosecutor claims Galen 
couple let animals die 

By Duncan Adams 
Standard Staff Writer 

This time the charges do not 
s~ify the animals are starving. 
This time the charges say 10 of the 
horses. "mostly colts." two dogs. 
two calves. and a goat are dead. 

A Galen-area rancher. Marv A. 
Kellogg, 44. Yellowstone Trail. 
pleaded innocent Friday afternoon 
i·· :~naconda-Deer Lod~e County 
j lstice Court to cruelty to animals. 
s~cond offense. 

Her husband. William Kellogg. 
52. pleaded innocent to cruelty to. 
animals. first offense. 

Deputy County Attorney Michael 
Grayson would not comment specif­
ically about the new charge filed 
against Mary Kellogg, who received 
a deferred sentence in December 
for a previous charge of cruelty to 
animals. 

But a motion Grayson filed last 
week to revoke Mary Kellogg's de­
ferred sentence offered specific al-
1 ___ .. '; ___ --........ ""'-~"''';"a thp l~t~t 

proved check of the defendant's 
property." Grayson·s motion al­
leges. 

"Siders states that all of the ani­
mals are believed to have died 
since the court's judgment (in 
December)," the motion adds. a 
judgment that directed Kellogg to 
comply with official recommenda­
tions for the care and feeding of her 
horses. 

Gravson·s motior. included other 
grounds for his pe.:tion to revoke 
~Iary Kellogg's de! rred sentence; 

• That she allegedly failed to 
comply with a court order to submit 
evidence by Feb. 11 to Justice of the 
Peace Lorraine Biggs that Kellogg 
had participated in an evaluation of 
her mental health. 

• That Kellogg has not been 
feeding her horses enough hay 
based on recommendations for sup­
ole~ent~ feeding resulting from a 
• ange al .... ysis of her property by 
:YISU professor John R. Lacey. 

According to court records. 
Lacey reportedly determined that 

T'· , 

. .KeU9~;_t:~~~_h.:~d suppo~t ~.: 

N:n~f~~eil~a! crueii; -Charges . 
• • for a,supplemental feeding of Kel- -----___________ _ 

log", s horses suggest she should be !:; - -
Supplymg more than twa· tons of . 
gay per day to properlv feed t'r Iders states that all of ·t e an" , 
erd. But Grayson's :~ belie\ "ld t h • .rna ~ an 

charges ..... ; Si~ers has docu:e~t:~~ " - 0 ave died sinc€; the Court's 
that the detenaant is onlv f>ed· Judgm".nt ( •. 1 December) 
about one-half ton of hay- petro d1ang - ________________ _ 
total." Y 

A hearing to consider Gravson.s the Kelloggs. 
moc~on has been scheduled 'tenta "Just that we deny the cha . 
elve \" for n t Th - and the accusations .. ,.. .. rges 

ex ursdav in justice H dd d . valnlQ saId. 
COur . . .e a e th~t he believe! p.arlier 

Tht Kell("aas w accounts las! tal' I·" T' \ 
.; "0 ere represented . . .' /I"; Inca· '::! 

aur.nl. the· cou ·t Scanaad ot the: tU3L!·on It l .. ' K 
~. ~ ,.... appearance lalla r· b •.. ! l.-

~. I .. a~ by atto. rney Kevin Val·nl·O of .". IC. \\·~r' un'·ai nd 
J;; It e If h IC :ur- > ( '., not an 

. . ... ter IS clients· apoea th. < - , r y d or c ·nditil'ns 
\ ..linio was "sk d .. . rance. .re. 

e "y a reporter to -\. k 
respond. to tt. ! charges filed against . s 'e~ whether she had u state-

________________ m~ent a out the latest charge filed 

• 
~gainst her, Mary Kelloga replied 

Not at thIS time. " 0 • 

A police citation accompanYln!! 
the. cruelty to anim.ill' charoes 
against the Kellogg;,. die , •. " th"ae 
'ev·' I· , -... neg Igently s j ~ ;' ~ 10 

g~rses . to mi~ trea:.n 1. Jl"!! gl"c. 

d
·. fkalhng to provld. Dr 'per foo-d 
rIO shelt . . . er. and proo(·· licensed 

(veterinar . '. . ) ) care to serIously 1·11 antmals.·· .-

\ 



Justice Court 
Couple sentenced for contempt 

M4ll)' and William Kel1o~; 
were e<lch senter,'ed in Art:.­
conda· Deer Looge County 
lustice Court to six months in 
jail for criminal contempt for 
failure to abide by the condi­
tions set by the court Thurs­
day. 

M4ll)' Kellogg will serve her 
sentence five day~ at a tiMe 
while William Kellogg wi t 
serve his sencen;:t' thre! da:,~ 
at a rime. They w: II also be rl:!' 
sponsible for paying their OWII 

jail fees. . 
According to Judge Lomine 

Biggs, the Kelloggs did not 
comply with the conditions of 
their sentence because they did 
noc file the veterinary repor~, 
they were ordered (0 file. In 
addition. they di:i not hav~ 2 

planned grazing system and 
they did not supply a list of the 
animals in their possession and 
the names of their owners. 
Animal Warden lohn Siders 
stated that there were 90-98 
head of horses on the property 
at the last count 

The Kelloggs last appeared 
.in justice court with their at 
torney, Kevin Vainio, on Oct. 
28 for a revocation hearing 
concerning a sentence given 
to the KeUoggs in December 
1991 after the Kelloggs en­
tered an Alford plea of guilty 
[0 charges of cruelty to ani­
mals. 

At ~!1at time Biggs ordered a 
state financed veterinary in­
spection of the herd of horses 
under the Kelloggs' care be­
fore she made a ruling on the 
revocation 

During the October revoca­
tion he:rring Deputy County 
Attornev Michael Gr:lyson and 
Siders auempted [0 prove that 
tile Ke':r~gs had .10( complied 
with (1e terms (·f their sen­
tences t-y shOWing that as of 
12:05 p.m. that day the Kel­
loggs still had over 100 head 
of horses on their property and 
they did not file the requested 
monthly written reports on the 
status of the animals' health. 

Vainio and the Kelloggs 

• Veterinarian Phil Murphy 
of Deer Lodge would conduct 
monthly inspections of [he 
Kellogg ranch and the Kel­
loggs were to comply with any 
recommendations Murphy had 
for the feeding or care of [he 
horses . 

• In addition to the veteri­
nary visits. r.:mge management 
specialists would also visit 
Kellogg's 1 anch to determine 
the appropriate number of 
horses the ranch can support. 

• The 35 horses that appeared 
co be in bad shape must be 
brought into decent shape or 
sold by Kellogg. 

• Kellogg will be required to 
seek and complete a meneal 

health evalu .. cion within 60 
d~ys and a report must be filed 
with the court. 

The veterinary visits to the 
ranch were to b=! paid for by 
Kellogg. Grayson explained 
that Dr. Murphy had discon­
tinued services for the Kef­
loggs because they allegedly 
would not pay their veterinary 
expenses. 

According to Grayson the 
herd was supposed to be reo 
duced by July I, 1992, but due 
to a series of troubles that befell 
the Kelloggs extensions were 
granted. Wednesday was [he 
final extension date forthe herd 
reduction. 

s. Hea . lat th(.j have tried to 
c- Imp. with the order and by 
the e;1j of Oct. '.8 or al the 
latest. by the ena,Jf Oct. 29 the 
herd on their ranch would be 
down to 100 head. They had 
been moving horses when 
Siders was on their property 
counting horses at noon 'me 
day of the heruing. 

---I=orfeitu res---

Tht sente :ce ari ginally 
gj"en ) ("e .er'Jgg:i was a 

I 

J 

r. 
al,e yeM ueferrea imposition S 

Ii 
with conditions and fines of 1d 
S500 with a S15 surcharge. 
The conditions of Kellogg's 
sentence were devised by 
Biggs and Grayson. 

The conditions were as fol­
lows: 
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:: le In here." Biggs ~ald. 
! erect the Kelioggs to 

:i~k range in a more erfec· 
.:. rerluce the number of 
r1 /-eir ;Jroperty. and pro-
,;t rt with a list Ot all the 

,;1i-owners ot horses that 
':e ~een on their ranch. 
:i" set up a l:ommittee Ot 

1 ·oups. such as the Hu· 
: .... to help the Kelloggs 
~uate care for their am· 

'\. e rights , 
~elIoggs do not complY 
~:Jurt's mandates. Biggs 
! uld consider stripping 

leL. their right to own am-

:eHoggs and their luwyer, 
ll~' '"I of Butte. argued that 
e ' Iken steps to decrease 
'd ze by taking about 30 

Garrison and pasturing 
: fillatin County. lea\'ing 
ldthe mandated total 01 

,; ~ the Galen property, 
,neer cross-examination. 
:!cr; said she did not know 
,] latm County her horses 
.... v many horses were 

that the" weren't examtned bv the 
brand in~pec(or before the mo';e. ' 

'Playing games' 
Judge Biggs said that by taking 

horses out at the county rather than 
selling them as the court ordered. 
the Kelloggs were "playing games" 
with the court. 

"You have deliberately miscon­
strued the court's order to release 
animals under your care by moving 
them to other counlles." she said. 

Biggs added that the apparent re­
duction in the horses' numbers did 
not free the Kelloggs from responsi­
bility in the court's eyes. 

,,[t's not just the numbers of 
these horses." she said. "['m con­
cerned about the care of these 
horses. 

Vet testifies 
Biggs' decision came after testi· 

monv from the countv animal war~ 
den. -a Philipsburg veterinarian as· 
signed by the court to inspect the 
ammals on the ranch. :\Iary Kellogg 
herself. and a neighbor of the Kel­
loggs. Mark Jones, 

The warden. John Siders. 
produced photos of a horse ·.\·ith a 

--ANACONDA-----. 
llr!ndar 
~~: meets at 8 o.m. Fridav in the basement of St. Peter's 
!ll.:ourm and . .\lder streets." 
-;err child clinics are heid once a month at the Anaconda; Deer 
Dublic health office. :-fa charge for immunizations and anyone 

'~' . Call 563-7863 or stop by 115 W, Commercial for an appoint-

\_~ee~s at 9 a.m. Saturday in the Rarus Railroad Building /'\ 

If"':ice court / -

l;overe,d With mOld. JlI taken at the 
ranch. 

He testified that he l;ounted as 
man\' as 177 horses on the ranch as 
late 'as Oct. '!.i, and said conditions 
hadn't lmoroved on the ranch since 
the December court order. 

'Fair shape at best' 
The \·et. Dr. :\[ark Ransford. said 

that most of the horses were in 
"fair shape at best" and that many 
of the younger or weaker horses 
were in worse condition than that. 

"You could see ribs. you could 
see pinbones." he said. He added 
that the animals were lethargic and 
unalert, 

"These horses weren't broken. 
but r could walk right through 
them." he said. 

Some horses had skin growths. in­
fections or swollen limbs and were 
in need of veterinary care. he said. 
Others showed signs of stunted 
growth or needed a farrier, 

Dogs have worms 
An autoos\, of one six·vear·old 

horse showed that the animal prob­
ablv died of malnutrition. he saId. 

\~'hen he insoecterl the ranch's 70-
odd dogs in :\ortl. Dr. Ranst'ord said 
he found them to be "thin to ade· 
quate." but infested with at least 
three ~inds or worms, 

The kennels were mudd\'. didn't 
orovide shelter t'or the d'ogs and 
didn't provide adequate food and 
water tor them. he said. 

"The dogs were in the dirt and 
mud. with no way to get out of the 
dirt and mud." he said. 

Barn called filthy 
Dr, Ransford said the animals 

that bothered him the most were 
the 80 rabbits housed in one of the 
ranch's bar:'!s. 

The rabbits' hutches. stacked 
four deep. didn't have trays cover· 
ing the bottoms of each cage. so 
that rabbits above could deiecate on 
rabbits below, he said. 

The barn itself also was filthy. he 
!)aid. "When I walked into the room 
of the rabbits. I could hardly 
breathe. the smell of ammonia was 
so overpowering." he testified. 

Mary Kellogg attempted to pro­
\'ide explanations for all the e\'i­
dence persemed aganist her, 

Mary Kellogg speaks 
She said the hutches smelled be­

cause they' recently had been 
cleaned of 'waste: that the horse's 
abcess had been treated bv a veteri· 
narian and bv herself: that her far· 
rier had been injured and hadn't 
been able to attend to the horses for 
a year: that the stumed !1orses are 
actuaily naturallY-Qccurrmg pony· 
sized . .\merican Saddlebred horses: 
that the dogs' kennels were covered 
with gravel twice a year and that 
the ammals had adequate shelter: 
and the whitish material on the dog 
foo~ was not mold. but goat's milk, 

[\'ermectl~'.-'" '''-- - ... ", ........ ' 

But when the veterinarian 
poimed out that Ivennectin. a live· 
stock dewormer. is often fatal to 
COllies., Kellogg said her dogs were 
a speCial stram of collies not sus· 
ceptible to the effects of Ivermec· 
tin. 
Neighbor defends 

The Kellogg's neighbor. Mark 
Jones. testified that manv of the 
rabbits at the ranch were' his. and 
that the Kelloggs adequately cared 
for their animals. 

In closing arguments. Deputy 
County Attorney Mike Grayson 
noted that ~lary Kellogg reiused to 
accept the opinions of veterinary 
and range experts as valid. subs tit­
uing her own authority instead. 

"She thinks everything .is fine." 
he said. "Mrs. Kellogg won't ac· 
knowledge this. and doesn't even 
see there's any problem." 

Alford to cruelty 
In December. :\Iary Kellogg ent· 

ered an Alford piea to a charge ot 
cruel tv to animals. In an Alford 
plea. 'the plaintiff does not admit 
guilt. but concedes that there is 
enough evidence to convict him of a 
crime. 

. .\t that time. Biggs issued a court 
order. specifying that :\Jary Kellogg 
would have to feed and adequately 
care for all the animals on her 
property within six months. 

Those conditions were bolstered 
after both Kelloggs entered Alford 
pleas to new charges of cruelty to 
animals in Februarv, 

Thev were ordered to reduce 
their 260-head herd to :WO by Aprtl 
30. 150 head bv :'rIav 30. and 100 
head by July 9. . . 

:\Iary Kellogg was sentenced to 
four days in jail for the offense. 

MISSED 
YOUR PAPER? 
Call your local representa­
tive if you are having 
newspaper delivery 
problems. 

WHITEHALL 
Pete Rutan-287-3744 
DEER LODGE 
Pat Kittel-846- i 223 
DILLON 
Georgia Thomas-

683-2041 

or 1-800-877-1074 
ext. 556 

'I11C ~ ;onlana SlmufanJ 

111e lIontana Slandard 
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Ranchers claim jail, fines 
assessed unconstitutional 

-Two Deer Ledge Valley ranchers 
sentenced to fines and jail time for 
contempt when they did not comply 
with a court order to properly care 
for their horses are claiming they 
were unconstitutionally imprisoned. 

Mary Kellogg was sentenced to 
five days in jail every month for six 
months and S600 in fines. Her hus­
band. William. was sentenced to 
three days in jail every month for 
six months and fined S360. 

Justice of the Peace Lorraine 
Biggs sentenced them Nov. 12. 
when she found they had failed to 
follow a court order to decrease the 
herd or provide reports of monthly 
veterinarian reports on the animals' 
condition. 

The case began more than a year 
ago. when the COWlty animal con­
trol officer reoorted some of the 
horses on the' Kellogg land wera 
starving. 

Kevin Vainio. attorney for the 
Kelloggs. filed a writ of habeas 
corpus in district court Thursday al­
leging they have been imprisoned 
illegally. The action names Biggs 
and Anaconda-Deer Lodge Chief of 
Law Enforcement Jim Connors. 

The Kelloggs were scheduled to 
begin serving jail time in Decem­
ber. but that was delayed because 
of illness. Connors s~id Thursday. 

Vainio's filing says his clients 
nevel' received a'IY formal charges 
in writing. and he quotes state stat­
utes that limit contempt sentences 
from justice court: "Such fine not 
to exceed in anyone case, S100 and 
such imprisonment. 1 day." 

The Kelloggs have requested a 
hearing before a district court 
judge, and asked that the judge re­
lieve them of "the unconstitutional 
and unlawful restraint on their 
liberty," anq nullify the sentence. 

Powell County court 



TESTIMONY OF THE 
DEPARTMENT OF NATURAL RESOURCES AND CONSEFmfMJDNDlCfARY COMMITIEE 

ON HOUSE BILL 121, FIRST READING - EXHIBIT NO._~ ___ _ 

BEFORE THE SENATE JUDICIARY COMMITIEIfAfE ~\~: -q\3 
SilL NO. n g\ci 

. MARCH 5, 1992 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A GROSS 
NEGLIGENCE LIABILITY STANDARD FOR CERTAIN DAM OWNERS; 
EXTENDING THE LIABILITY STANDARDS TO CERTAIN DAMS IN 
ADDITION TO PERMITTED DAMS; EXTENDING THE LIABILITY 
STANDARDS TO NONFEDERAL DAMS ON FEDERAL PROPERTY; 
ESTABLISHING A PENALTY; AMENDING SECTIONS 85-15-107 AND 85-
15-305, MCA; AND REPEALING SECTION 85-15-501, MeA." 

The Department of Natural Resources and Conservation (DNRC) supports House 
Bill 121. It is the result of a thorough review of Montana's laws and regulations 
concerning the safety of dams by the Legislative Water Policy Committee. The DNRC 
participated in that review and concurs with the Water Policy Committee proposal. 

This bill addresses the fact that little precedent has been established in the courts 
regarding the liability standard to be applied to owners of dams in Montana. Further, the 
Montana Dam Safety Act establishes a negligence liability standard for only those dams 
having operating permits from the DNRC. As such, it falls short in addressing a liability . 
standard for many Montana dams since operating permits are issued only on high-hazard 
dams -- those larger than 50 acre-feet and where the loss of life is likely if the structure 
should fail 

The Dam Safety Act was passed with the "carrotl of a negligence liability standard 
as an incentive to high-hazard dam owners to obtain operating permits. That is, high­
hazard dam owners having obtained an operating permit become immune from damages 
unless found negligent. House Bill 121 proposes to extend this "carrotl to other types of 
dams as a means to better assure their safety. More specifically, it would apply a 
negligence liability standard to dams constructed, operated, and maintained under the 
supervision of an engineer, including private dams located on federal land. 

This legislation also deals with the liability situation created when a landowner 
places a home or other structure downstream of an existing dam. Other states have 
wrestled with this encroachment problem which is certainly not unique to Montana. A few 
have provided powers to local governments to zone areas below an existing dam to 
exclude homes or to deny subdivisions of land below a dam. In contrast, House Bill 121 
provides that, if such a dam subsequently fails, the downstream landowner must prove 
that the dam owner was grossly negligent before the dam owner can be found liable for 

, 
·1' . . . . .... ~;' 



any damages. Under current law, if homes or other structures are placed below an 
existing dam, it results in the dam being classified as high-hazard and requires the dam 
owner to comply with established minimum state standards of configuration, operation, 
and maintenance. The proposed legislation serves to balance the increased cost to a 
dam owner of assuring the safety of a dam that,. absent the new homes or structures, 
would not be subject to such costs. 

The Department supports the proposed legislation and concurs with the 
amendments added during House action on the bill. 

Page 2 



¥B121 Rep. Fagg 

Str~,nE JUDICIA.RY Cln~MlrrEE 
'-, 

D,. :..T NO._ ...... _~ ______ _ 

DAT~ ~ - S -S3 I ~. 

81 . .l NO.~\\,-,---"~-"-\,,;,,,,"'2..----,~ __ ~l i 
Support X March 5, 1993 

Jo Brunner, Executive Director, Montana Water Resources Association 

Mr.Chairman, members of the committee, for the record, my name is Jo 
Brunner, and I am the Executive Director of the Montana Water Resources 
Association 

Mr. Chairman, the Montana Water Resources Association is encouraged that 
this legislation, in Section 2 recognizes the benefits and importance of 
storage facilities, and that one great impediment to further 
construction to such facilities of any significant size is the liability 
related to the structures. 

We appreciate the language stating that any structures below the darn 
ought to be responsible for such actions. 

As you are well aware the definition of 'high hazard' (class 2) dam 
does not necessarily mean that the darn is structurally unsafe. Or that 
the owner is not complying with the laws relative to maintaining the 
darn. It means simply that a life could be lost should the darn be topped, 
or breached, or malfunction. 

When a darn is defined as high hazard, the owner of a previously defined 
structurally safe darn, must make at his own expense, changes and 
improvements to be in compliance with high hazard darn safety standards. 

However, even then, it is almost 100% impossible for dam owners within 
that classification to get liability insurance, no matter how 
structurally sound the dam is. 

This bill may not increase the availability of insurance for the dams, 
but it will lessen the liability for the owner by requiring the 
downstream builder to accept responsibility for their action~~ 

Perhaps those words are the key --- to accept responsibility for ones 
actions. 

Darn owners who have abided by the law in construction and maintenance of 
the darns must accept liability for the structure. They are not asking 
for a lessening of that liability. 

Those who move below an existing darn, must take responsibility for their 
actions. Our society seems quite adept at blaming others for decisions 
made should that decision prove less than beneficial. 

Owners of existing darns, safely constructed or rehabilitated, are put in 
the position of not having the protection of liability insurance because 
of actions over which they have no control. And, in essence, liable for 
the actions of those causing the liability. 

We ask that you do pass this bill as printed and presented this day. 
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Sen. Bill Yellowtail, Chair 
Senate Judiciary Committee 
Room 325, State Capitol 
Helena, MT 59624 

RE: HB 121 

Mr. Chair, Members of the Committee: 

Thank you for this opportunity to express MTLA's opposition to HB 121, which 
chaotically relaxes the standards of liability applicable to owners of high-hazard dams in 
Montana. MTLA opposes HB 121 because of several concerns: 

1. The consequences of HB 121 extend far beyond the "reasonable and prudent 
landowner" identified in the bill's purpose clause (page 3, line 24). The bill encompasses 
victimized landowners, guests, even transient populations with no notice whatsoever of 
the potential risks they purportedly assume. Although the Water Policy Committee 
recommended a gross-negligence standard be applied only to victims who "encroach" 
upon an existing dam, HB 121 applies a gross-negligence standard indiscriminately. The 
bill extends far beyond the victim who, by locating downstream from an existing non­
high-hazard dam, creates for the first time the potential for loss of human life and thus 
transforms that dam into a high-hazard dam. The bill extends even beyond victims who 
knowingly locate below existing high-hazard dams. In fact, as the diagram on page 4 of 
this testimony illustrates, the bill applies a gross-negligence standard to victims who are 
completely irrelevant to the high-hazard status of dams. 

2. Even if the legislature does, consistent with the purpose clause (page 3, lines 
16-18) find that potential liability impedes the construction of new dams, HB 121 does 
absolutely nothing to reduce that liability. Any dam constructed after the bill's effective 
date will still entail dam-owner liability to all existing property owners for negligence. 
And the engineers, contractors, consultants and similar entities which build dams for 
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dam owners gain no liability protection whatsoever from HB 121. Moreover, owners of 
existing dams will be no less liable for negligence on the bill's effective date than they 
were a day earlier. At best, the bill--if constitutional--merely limits additional liability­
exposure created by new landowners who arrive downstream. No insurance company 
will aejust its liability premiums on the basis of such imponderables. Not surprisingly, 
the State of Montana--which owns a quarter of all high-hazard dams--predicts that HB 
121 will have no fiscal impact on expenditures (self-insurance, claims, etc.). 

3. HB 121 leaves the interpretation of dam or reservoir "failure" (page 4, lines 
18-19; page 5, line 1; page 5, line 6; page 5, line 9) to Montana courts and, by doing so, 
may actually subject owners to more, not less, liability. The structural "failure" of a dam 
or reservoir apparently differs from the operational failure of an owner. Consequently, a 
dam owner who is only liable now for negligently allowing flows of impounded water 
exceeding the 100-year floodplain may become, under HB 121, strictly liable for any 
flows of impounded water, regardless of magnitude, which are due to some cause other 
than structural "failure." This potential expansion of liability assumes enormous 
significance in a context which includes reservoirs as well as dams, where "failure" could 
mean not just the flash-flood of clean water following a dam collapse but also the slow 
underground seepage or above-ground leakage of pollutants. 

4. HB 121 leaves the interpretation of "downstream" (page 5, line 7; page 5, line 
10) to Montana courts and, by doing so, may actually subject dam owners to more, not 
less, liability. In the diagram attached as page 4 of this testimony, cabins A, B, and C 
are all located downstream from the dam. But HB 121 apparently treats the person who 
"placed" cabin A far outside the projected flood area no differently than the person who 
"placed" cabin B within the hydraulic shadow and the person who "placed" cabin C within 
the 100-year floodplain. A court forced to distinguish between the three, and also faced 
with HB 121's emphasis on the risks willingly accepted by victims, would likely apply 
"downstream" to only to cabin C and the well-publicized 100-year floodplain. Moreover, 
by confining the term "downstream" to dams, HB 121 ignores the potential application of 
the bill to underground seepage or above-ground leakage from reservoirs. 

5. HB 121 will dramatically increase the litigation resulting from failure-related 
injuries or property damage because it gives Montana courts no guidance in determining 
whether victims were injured "as a result of a structure being placed downstream from 
the existing dam" (page 5, lines 11-12)--an enormously subjective determination, 
especially in the context of a bill which relies on the willing acceptance of risks by those 
victims, and especially since the term "structures" includes highways, stores, parks, 
campgrounds, and similar facilities designed to attract transient populations. Because a 
quarter of Montana's high-hazard dams are state-owned, and because the state's 
maximum liability is limited to $1.5 million, HB 121 will also force citizens victimized by 
a state-owned dam into fascinating new legal territory: How should courts divide a 
single sum among victims who were required to prove different degrees of fault? 

6. HE 121 violates constitutional principles of equal protection if it discriminates 
irrationally between victims who "place" a "structure" before the construction of a high­
hazard dam and victims who "place" a "structure" below an existing high-hazard dam, 
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even though both categories of victim produce identical results vis a vis owner duties. 
HB 121 also violates constitutional principles of equal protection if it irrationally 
discriminates between victims who "place" a "structure" below an existing high-hazard 
dam before the bill's effective date and victims who do so after the bill's effective date, 
even though both categories of victims produce identical results vis a vis owner duties. 
HB 121 also violates constitutional principles of equal protection if it irrationally 
discriminates between property owners and victims who merely visit property. And there 
is simply no rational possibility that HB 121, by introducing such discrimination, will 
contribute to lower liability premiums or new construction of dams. 

Example: Victim A builds his home within the 100-year floodplain before 
construction of the dam--which, because of Victim A, is denominated a high­
hazard dam. Victim B builds her home "downstream" from the existing dam but 
well outside the 100-year floodplain. 
Example: Victim A buys property "downstream" from an existing high-hazard dam 
and moves into a home which was built before the effective date of HB 121, 
perhaps even before construction of the dam. Victim B long ago bought property 
"downstream" from an existing high-hazard dam but only builds her home there 
after the bill's effective date. 
Example: Victim A buys recreational property "downstream" from an existing dam 
and visits that property often but never "places" a structure on that property. 
Victim B, an out-of-state motorist, drives on a highway which was "placed" below 
an existing dam and stops at a similarly "placed" store for food and gasoline. The 
same dam "failure" kills them both. 

7. HB 121, by unilaterally shifting the financial risks of negligence from dam 
owners to current property owners, would reduce the value of downstream property 
owners. In this regard, note the complaints of dam owners in amending House Bill 84 
that the mere connotations of the term "high-hazard" scare away potential buyers. 

More than 80 high-hazard dams in Montana face a July 1, 1995, deadline for meeting 
safety standards. The projected cost of rehabilitating state-owned dams alone exceeds 
$200 million. Few current owners of high-hazard dams insure the actual risks those 
dams pose. The Water Policy Committee publicly worried about the apparent inability 
of DNRC to enforce inspection requirements. Current DNRC policies tolerate 
substandard spillways. Alerted by these warning signs, and confronted by dam owners 
who seek to insulate themselves from liability for negligence, this committee should 
demand clear objectives and precise language from the proponents of HB 121. MTLA 
believes that the bill needs more of both. 

Thank you for considering these comments. If I can provide additional information or 
assistance, please notify me. 

Respectfully, 

(J (Yl n ) \ hn 
__ " ~~~ \0 . \L"-~ 

Russell B. Hill, Executive Director 
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