
MINUTES 

MONTANA SENATE 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Senator Bill Yellowtail, on February 17, 1993, 
at 10:03 a.m. 

ROLL CALL 

Members Present: 
Sen. Bill Yellowtail, Chair (D) 
Sen. Steve Doherty, Vice Chair (D) 
Sen. Sue Bartlett (D) 
Sen. Chet Blaylock (D) 
Sen. Bob Brown (R) 
Sen. Bruce Crippen (R) 
Sen. Eve Franklin (D) 
Sen. Lorents Grosfield (R) 
Sen. Mike Halligan (D) 
Sen. John Harp (R) 
Sen. David Rye (R) 

Members Excused: Sen. Towe 

Members Absent: NONE 

Staff Present: Valencia Lane, Legislative Council 
Rebecca Court, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 310 

SJR 15 
SB 397 

Executive Action: SJR 15 

HEARING ON SJR 15 

Opening Statement by Sponsor: 
Senator Christiaens, District 18, said SJR 15 calls for a study 
of the Montana Human Rights laws in the State of Montana. The 
study would look at alternative methods for handling cases and 
facilitate quicker action and determination for the cases that 
come before the Commission. Senator Christiaens urged the 
passage of SJR 15. 

Proponents' Testimony: 
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NONE 

Opponents' Testimony: 
NONE 

Questions From Committee Members and Responses: 
NONE 

Closing by Sponsor: 
Senator Christiaens closed. 

EXECUTIVE ACTION ON SJR 15 

Motion/Vote: 
Senator Blaylock moved SJR 15 DO PASS. The motion CARRIED 
UNANIMOUSLY. 

HEARING ON SB 310 

Opening Statement by Sponsor: 
Senator Rea, District 38, said SB 310 addresses late water right 
filings. Senator Rea said SB 310 would amend the 1979 Water Use 
Act. 

Proponents' Testimony: 
Mark Josephson, an attorney in Big Timber, told the Committee 
that the Water Use Act stated that if a person did not file their 
water right claim with the Department of Natural Resources and 
Conservation (DNRC) by 5 p.m. on April 30, 1982 the water rights 
were deemed conclusively abandoned. The Supreme Court has upheld 
the statute as a forfeiture statute. Mr. Josephson said if the 
State is trying to preserve its water rights, it makes no sense 
to allow forfeiture to stand. Allowing late claims would not 
cause a substantial harm to the system because the number of late 
claims are insignificant. 

Bruce Toole, an attorney in Billings, said the Supreme Court 
declared the Water Use Act constitutional, therefore causing a 
lot of people to forfeit their water rights. People who operate 
ranches depend on water for irrigating, if their water rights 
were taken away, the ranch would be inoperable. Allowing late 
claims to be considered would not disrupt the process. Mr. Toole 
said SB 310 would not impact compacts made with Indian tribes. 
SB 310 takes those compacts into account. 

Vernon Westlake, Agricultural Preservation Association, read from 
prepared testimony. (Exhibit #1) Mr. Westlake submitted 
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Janice Rehberg, Land and Livestock Company, told the Committee 
that she prepared the draft of SB 310 as printed. There is an 
additional cost, a $300 fee, to offset the cost to the court 
system. Ms. Rehberg said there were concerns raised about 
possible effects of SB 310, therefore a substitute bill was 
prepared. Ms. Rehberg said the concept of the proposed 
substitution is as follows. The original bill established a 
rebuttable presumption. Everyone would have to prove and 
overcome the rebuttable presumption. The format was changed so 
it would require the judge to send out an order to show cause 
why the right should be abandoned. Therefore, people who had 
objections to the late claims, could make their objections and a 
hearing could be held. People could make objections on the 
parameters of the claim, which is the normal process. They could 
make objections, claiming that the right was abandoned and was 
not an existing right in 1973. People could make objections 
based upon detrimental reliance on the presumption of 
abandonment. Ms. Rehberg asked the Committee to take the 
substitute bill into consideration for passage. 

W. G. Gilbert III, an attorney from Dillon, said passing the SB 
310 would do a great service to the citizens of Montana. If SB 
310 was denied it would convert ranches into unirrigated deserts. 
Mr. Gilbert said the fiscal note for SB 310 is much too high and 
expensive. Mr. Gilbert said SB 310 provides a high filing fee to 
discourage frivolous claims and also provides revenue to deal 
with the late claims. 

Joe Brunner, Montana Water Resource Association, (MWRA), 
supported SB 310. Ms. Brunner said the MWRA believes there 
should be a time frame in which to file late claims. 

Former Senator Anderson told the Committee the whereas in Section 
3, of the Montana Constitution, provides that all existing rights 
for any use of water for any useful or beneficial purposes are 
recognized and confirmed. Senator Anderson said the intent was 
not to deprive anyone of rights for beneficial use of water or 
deprive them of any decreed or adjudicated rights. Senator 
Anderson said it is important for SB 310 to be passed. 

Jeff Walker told the Committee that under the current water law, 
if a person makes one mistake, their water rights would be taken 
away. Mr. Walker strongly urged support for SB 310. 

Victor Krugar read from prepared testimony. (Exhibit #3) 

Jess Nuttall read from prepared testimony. (Exhibit #4) 

Lyle Richards read from prepared testimony. (Exhibit #5) 

Pattie Lesnik said the purpose of Government is to help people, 
not to legislate punishments. If SB 310 does not pass, people 

930217JU.SM1 



SENATE JUDICIARY COMMITTEE 
February 17, 1993 

Page 4 of 8 

will be punished. Land values decrease if they do not have water 
rights. Ms. Lesnik urged the Committee to support SB 310. Ms. 
Lesnik submitted a letter from John Lesnik (Exhibit #6) and 
petitions. (Exhibit #7) 

Bruce Malcolm told the Committee that he is a rancher in 
Emmigrant, Mt and a Conservation District supervisor. Mr. 
Malcolm supported SB 310. 

Allen Shumate supported SB 310. Mr. Shumate said it was a human 
error that started the whole process of SB 310. The people who 
made an honest mistake, by filing late, should not be denied 
their water. 

Tim O'Neill supported SB 310. 

Peter Wipf read from prepared testimony. (Exhibit #8) 
submitted testimony from Craig Dubois. (Exhibit #9) 

Mr. Wipf 

Eugene Moulli read from prepared testimony. (Exhibit #10) 

Lee Yelin, Land and Water Consultant, supported SB 310. 

Dean Hall supported SB 310. Mr. Hall told the Committee a time 
frame needed to be included in which to file late claims. 

Peter McNamee read from prepared testimony. (Exhibit #11) 

Cameron Mackenzie submitted instructions for filing water claims. 
(Exhibit #12) Mr. Mackenzie said he filed under those 
instructions, but was still accused of abandoning his water 
rights. Mr. Mackenzie said SB 310 would be a life saving bill 
for his family. 

Echo Garberg read from prepared testimony. (Exhibit #13) 

Pat McNamee read from prepared testimony. (Exhibit #14) 

Bill Wibberding said he bought 40 acres with the understanding 
that the water rights were included. However, there were no 
water rights, therefore the land was worthless without the water. 
Mr. Wibberding urged the Committee to support SB 310. 

Todd Alice told the Committee Montanans need SB 310. 

Opponents' Testimony: 
Kathleen Fleury, Office of Indian Affairs, representing Caleb 
Sheilds for the Assiniboine Sioux Tribe, said that tribe opposed 
SB 310 in its present form, but would have no objections to the 
bill if certain modifications were made. The tribe recommended a 
clause be added to Section 5, of SB 310, stating, "provided that 
nothing in this amendment shall affect the validity of any water 
right settlements between the State of Montana and any Indian 
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tribe that has been approved by the State and the tribes prior to 
the passage of the amendment. Nor shall anything in the 
amendment enable any person filing a water claim under the 
provisions of the amendment impose any objection to such 
settlements and proceedings with the Montana Water Court or any 
other court." 

Chris Tweeten, Chief Deputy for the Department of Justice, 
submitted written testimony from Richard Aldrich, the Department 
of Interior. Mr. Tweeten reiterated the statement. (Exhibit 
#15) 

Karen Fagg, Governors Office, read from prepared testimony. 
(Exhibit #16) 

Richard Moe read from prepared testimony. (Exhibit #17) 

Questions From Committee Members and Responses: 
Senator Doherty asked Mr. Toole what his defense would be in a 
personal injury action, if the action was filed three years and 
one day after the accident. Mr. Toole said his defense would be 
the statute of limitations. However, people involved in personal 
injury actions, are aware of the process. Mr. Toole said most of 
the individuals who filed late water claims were not aware of the 
process. 

Senator Crippen asked Ms. Rehberg about the McCarren amendment. 
Ms. Rehberg said the McCarren amendment provides that the federal 
government waive its sovereign immunity in situations in which 
there is state adjudication of water rights in which the state is 
a necessary party. Ms. Rehberg said allowing additional 
claimants does not affect the generalness of the adjudication. 
Adjudication, which requires filing by the irrigation, mining, 
and municipal claimants, does not make it any less general, and 
does not make the United States any less a necessary party. 

Senator Crippen asked Ms. Rehberg about the 1979 statute. Ms. 
Rehberg said the 1979 statute provided that a person could not 
acquire water right by adverse possession, only through 
permitting. 

Senator Crippen asked Mr. Rehberg about water wells. Ms. Rehberg 
said a lot of late claims for domestic water wells were filed. 
Ms. Rehberg said she was interested to see how the State planned 
to address that, because domestic water wells were exempt from 
filing. It is an injustice if someone forfeited their rights by 
filing late, because they did not need to be filed. 

Senator Blaylock asked Senator Rea about the substitute bill. 
Mr. Rea told the Committee he wanted the substitute bill 
considered. 

Senator Blaylock asked Ms. Fagg if she had reviewed the 
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Senator Blaylock asked Ms. Fagg if the Governors concerns were 
addressed in substitute bill. Ms. Fagg said she did not know, 
but would look at the bill. 

Senator Halligan asked Ms. Rehberg about the substitute bill. 
Ms. Rehberg told the Committee that the intent of the substitute 
bill was if a person filed their water right claim, and it had 
been abandoned, they could object. The person would have to pay 
the $300 fee, then the court would enter sanctions if the claim 
was entered improperly. 

Senator Grosfield asked Tim Hall, Department of Natural Resources 
and Conservation, about late claims. Mr. Hall said the 
percentage of late claims filed within a month after the deadline 
was very small. 

Chair Yellowtail asked Mr. Hall if the 1982 deadline was 
established so there was a three year notice. Mr. Hall said yes. 

Senator Doherty asked Ms. Rehberg about the burden of proof. Ms. 
Rehberg said the burden was on the late claimant to show that the 
water right had not been abandoned. 

Senator Doherty asked Ms. Rehberg about exempting any basins for 
areas where there had been compacts entered into. Ms. Rehberg 
said it would invite challenges because of equal protection 
questions. 

Senator Crippen asked Bruce Loble, Water Court Judge, about a 
preliminary decree. Judge Loble said preliminary decrees issued 
by Water Courts, are a computerized run of all the statements of 
claims filed in 1982. Water courts only issue preliminary 
decrees in those particular basins in which there were no federal 
rights. In the water court, a temporary or preliminary decree is 
issued and that takes all the claims that were filed in that 
basin. They are listed in a computer booklet which states that 
they are the water rights that have been filed by ranchers, water 
users, and miners and that becomes the decree. The preliminary 
decree is one that we has been issued for basins in which there 
were no federal rights. 

Senator Crippen asked Judge Loble about the difference between a 
final decree and a preliminary decree. Judge Loble said when the 
Water Court finishes with a preliminary decree, when all the 
objections have been made, and the preliminary decree has been 
modified based upon the evidence, then the Water Court can go 
right into the final decree. 

Senator Crippen asked Judge Loble about filing claims. Judge 
Loble said the Supreme Court held that claims had to be filed by 
5:00 on April 30, 1982 with the Water Court or the Department of 
Natural Resources. Judge Loble said postmarks do not have hours 
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Senator Grosfield asked Judge Loble about the basins without 
decrees. Judge Loble said the Water Court has not issued decrees 
in 40 basins. 

Senator Grosfield asked Judge Loble if people know they are late 
claimants. Judge Loble said there are people who do not know 
they are late claimants. 

Senator Grosfield asked Mr. Hall if the DNRC notifies people that 
they are late claimants. Mr. Hall said no. 

Chair Yellowtail asked the opponents of SB 310 to review the gray 
bill and get back to the Committee on their comments. 

Senator Halligan told the Committee he would serve on a 
subcommittee to discuss SB 310. 

Closing by Sponsor: 
Senator Rea said he would like Senator Halligan, himself, and 
other Senators interested, to get together with the Department of 
Justice address the questions that were raised. Senator Rea told 
the Committee research shows that 40% of the late claims filed, 
were filed right before or after the filing deadline. Senator 
Rea said one of the reasons the claims were filed late is because 
the Water Court and the DNRC are not accepting the claims even 
though they are postmarked on the deadline date. However, the 
DNRC stated the claims could be postmarked by the deadline date, 
and therefore people filed with that assumption. Senator Rea 
urged the Committee to support SB 310. 

HEARING ON SB 397 

Opening Statement by Sponsor: 
Senator Doherty told the Committee that SB 397 was a Committee 
bill that would make it a felony to attack judges while they are 
conducting their duties. SB 397 would also make it a felon to 
attack a judge because of their duties. Senator Doherty said SB 
397 is a good bill. 

Proponents' Testimony: 
John Connor, Montana County Attorney's Association, urged the 
Committee for a DO PASS recommendation. 

Craig Hoppe, Montana Magistrates Association, urged the Committee 
for a DO PASS recommendation. 

Opponents' Testimony: 
NONE 

930217JU.SMI 



SENATE JUDICIARY COMMITTEE 
February 17, 1993 

Page 8 of 8 

Questions From Committee Members and Responses: 
NONE 

Closing by Sponsor: 
Senator Doherty closed. 

ADJOURNMENT 

Adjournment: 12:27 p.m. 

BY/rc 
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ROLL CALL 

SENATE COMMITIEE Judiciary DATE ~ - \~ -or=-----------------------
NAME PRESENT ABSENT EXCUSED 

Senator Yellowtail ~ 
Senator Doherty X 
Senator Brown '>< 
Senator Crippen X 
Senator Grosfield A 
Senator Halligan X 
Senator Harp ~' 

Senator Towe ~ 
Senator Bartlett 2< 
Senator Fr~lin X 

Senator Blay_lock X 
Senator Rye X 

FC8 
Attach to each day's minutes 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
February 17, 1993 

We, your committee on Judiciary having had under consideration 
Senate Joint Resolution No. 15 (first reading copy -- white), 
respectfully report that Senate Joint Resolution No. 15 do pass. 

iJJd. ,Amd. Coord. 
~ Sec. of Senate 

Signed: 
Senator WillTi-a-m~~~"~~~~~~~~~ 

391344SC.San 



HEARING S.B. 310 
SENATE JUDICIARY COMMITTEE 
SENATOR BILL YELLOWTAIL, CHAIRMAN. 

February 17, 1993 

SENATE JUDICIARY COMMHm 

EXHIBiT NO __ \:...---
DATE d - \~ -G13 

IlL NO. e6~\ 0 

Mr. Chairman and members of the Committee: I am Vernon Westlake, and 
I represent the Agricultural Preservation Association of the Gallatin, 
Madison, Jefferson, and Broadwater areas. I also represent myself as a 
water user with rights that were filed before April 30, 1982. 

Mr. Chairman, for the Record, we support the Bill on the condition that 
it be amended to include a prescribed length of time for filing late 
claims, a closing date, and a reasonable fee for late-filed water right 
claims. 

Also, we want included in the Bill, financial responsibility by the 
claimant of a late-filed claim for costs to an affected timely filed 
water right claimant, as well as responsibility to the water court for 
costs associated with a request for hearing by a claimant of a late
filed claim. 

I sympathize with the people who, for numerous reasons, did not file 
their water right claims. I also respect the people who timely filed 
more than two-hundred thousand (200,000+) water right claims. The holders 
of these claims should not have to pay the costs to defend their claims 
against late filed claims. The claimant of late-filed claims is liable 
for all costs. 

We recommend: Section 1 Section 85-2-221, MCA, starting with Line 25 (2) 
(a) page 5, and continuing through Lines 1, 2, 3,& 4, page 6, be amended 
to read: "The Department shall accept and the Water Court shall adjudicate 
all statements of (a late) claim filed (during a six month (6) month period) 
prior to the date certified by the Water Judge, pursuant to 85-2-231 (6), 
as the (eeffl~~e~~eft) date starting the examination for completion of the 
preliminary decree for the basin in which the (late filed) claimed right 
is located." This amendment will establish a time period for filing, 
and date for completion of late-filed claims of water rights. 

The number of late claims is projected to be 6000 or more, and the 
additional cost to the adjudication process is estimated at 1.8 million 
dollars. Apply a little arithmetic and the cost per claim is $300 per 
late-filed claim. 

We recommend inserting 85-2-225 MCA titled Filing Fee, as Section 2 in 
the Bill. Paragraphs (1) & (2) would require no change. We suggest a 
new paragraph (3). A late-filed claim complying with the requirements 
of 85-2-221 MCA as amended must be accompanied by a filing fee in the 
amount of $300 per claim, and no consolidating claims for a single fee. 

I am providing Senator Rea with the amendments that I have outlined in 
my testimony this morning. I hope that the amendments will include the 
changes I have recommended, thereby providing an opportunity for legiti
mate unfiled water rights to be adjudicated, but not creating major . 
problems in the existing adjudication process. 

Thank you for the opportunity to express my concerns with S.B. 310, and 
to provide amendments addressing these concerns. 

Vernon L. Westlake 
3186 Love Lane 
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AMENDMENTS - - S.B. 310 -- SUBMITTED BY VERNON L. WESTLAKE 
3186 Love Lane 
Bozeman, MT 59715 

Amendment I: Length of filing period and closing date for late claims 
of water rights. Section 1 85-2-221 MCA starts on Line 18 and continues 
as printed through Line 24, page 5. Starting with Line 25, page 5, para
graph (2) through Lines 1, 2, 3, 4: 

The Department shall accept and the Water Court shall adjudicate all 
statements of (a late) claim filed (in a six (6) month period) prior to 
the date certified by the Water Judge pursuant to 85-2-231(6) as the 
eefflp~e~~eft date (starting the examination for completion) of the prelimi
nary decree for the basin in which the (late) claimed right is located. 
Lines 5 through 22 page 6 remain as printed. 

Amendment II: Filing fees not included in the printed bill: 
ing Section 2 to Section 3. Section 2 85-2-225 Filing fee: 
(1) & (2) no change in language as printed in the statutes. 
paragraph (3): 

move exist
Paragraphs 
Add new 

A late filed claim complying with the requirements of 85-2-221 MCA as 
amended must be accompanied by a filing fee in the amount of $300 per 
claim. 

Amendment III: 
Paragraphs (1), 

Section 2 in the printed bill will become Section 3. 
(2), (3), (4) remain the same as printed in the bill. 

Paragraph 5: The Water Court may assess a fee not to exceed $300 for 
the filing of (each) request (filed by a late claimant) for hearing, and 
if it is determined that other claimants require notification by means 
other than through publication of the temporary preliminary or prelimi
nary decree or through other documents served upon claimants in the 
natural course of the adjudication, then the (late) claimant filing the 
request for hearing shall reimburse any claimant of a timely filed claim 
for costs. Also, the late claimant shall reimburse the Water Court for 
costs associated with providing the required notice. 

Section 3 in the printed bill will become Section 4, language unchanged. 

Section 4 in the printed bill will become ~ection 5, language unchanged. 

Section 5 in the printed bill will become Section 6, language unchanged. 

Section 6 in the printed bill will become Section 7, language unchanged. 



Article IX, Section 3, of the 1972 Constitution of Montana States, 

(1) All exisiting rights to the use of any waters for useful or beneficial 

purpose are hereby recognized and confirmed. 

Amendment 5, of the Constitution of the United States says in part, nor 

be deprived of life, liberty, or property without process of law; nor shall 

prJvate property be taken for publ ic use without just compensation. 

Amendment 14, of the Constitution of the United Sates says in part in 

paragraph (1), No state shall make or enforce and law which shal I abridge 

the privileges or immunities of citizens of the United States; nor shall any 

state deprive any person of, I ife, liberty, or property, without due process 

of law, nor deny to any person within its jurisdiction the equal protection 

of laws. 

Article II, SaUib •• of the r-lontana Consti tution also states, No person 

shall be deprived of I ife, I iberty or property without due process of law. 

The Sun River basin 41K and more particularly the South Fork of Sun River 

(sometimes now called Elk Creek) and its tributaries is an ajudicated stream 

according to Case No. 4742, K.B. McIver vs C. H. Campbell, et al June 13, 

1911. As such the water rights were decreed to the then owners of the lands 

and it fol lows to their successorfs. The question might be asked why is it 
~ ,,' 

necessary to ,this allover again when it was done legally back in 1911. 
(: 

It came to my attention from legal counsel that I had failed to fi Ie for 

an establ ished water right in June of 1988. This was then done and it was 

considered as a late filing. Judge Lessley held a hearing on late fil ing 

for basin 43B and ruled that late fil ings would not be considered. A later 

Supreme Court decission uph~ld this rul ing. 

I believe in the three part system of governmnent, namely, Executive, 

Legislative and Judicial and further bel ieve that the Judicial is supposed 

interpret the law. 



I 
Since the Constitution provides that my water rights are recognized and EailxXL 

confirmed can not see how they can be taken away. To my knowledge there 

has been no amendment to the Constitution changing this. I 
J therefor ask and encourage that S8 310 be approved in order that justice II 
may preva i I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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Effect on Pinesdale Water right claims; 
S76H W 151721 Sheafman 
S76H W 151722 Cow 

My name is Jess Nuttall. I am the Water Resource Manager for 

the Town of Pinesdale in Ravalli County. 

Pinesdale has a population of over 700 people that will be 

seriously injured if our irrigation claims are lost. 

We bought this $200.000 property in 1986 with portions of 1st 

and 2nd rights on Sheafman and Cowin Creeks for the soul purpose of 

helping to meet our municipal water needs and EPA demands -- only 

to find out that our predecessor filed the claims two days before 

the deadline. and the department stamped them late. 

How this happened is not known .... We now feel a big bite out 

of a valuable investment. 

These claims are not abandoned. The late filing date is not 

our fault and the loss of these claims will bring serious injury 

and detriment to the irrigation. municipal and EPA demands upon 

our community. 

The very purpose and responsibility of this body, elected by 

the PEOPLE, is to SERVE THE PEOPLE and their interests FIRST and 

not the state or Federal Government. 

We therefore appeal to this legislative body to do everything 

within its power to accept this bill. or something like it so that 

we may have a remedy to this situation and with so many others with 

late claims be treated fairly and equitably .... 

Remember the PEOPLE first ... 
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LESNIK ANGUS 

February IS, 1993 

Senator ,-!~~avf 
State Ca~to1 
Helena, Montana 59620 

John and Patti Lesnik 

Fishtail, Montana 59028 

(406) 328-6995 
senATE JUDICIARY COMMIlTa 
EXHiBIT No~ __ (~lD __ ~ ____ _ 
DATE. ~ - \ '\- - Cj 2:> . 
8IJ. ltD- ~ \-D --: 

Your support is requested for SB 310. Failure of these 
rights to be recognized will adversely effect every citizen 
of Montana. 

My own excuse is that I did not have information stating 
that a postmark was not acceptable proof of filing on time as 
it is for other instances when dealing with the State of 
Montana, such as submitting your income tax forms or application 
for special big game permits. 

The information I did have made it clear that the services 
of a lawyer were not necessary to submit the proper claim forms 
and that the published 1iturature contained all the information 
required to file these claims. I took that as accurate information 
and did not consult a lawyer or attend any meetings. 

I have a small ranch which usually requires about 125% of 
my time to keep up with the work load (150% to keep up with the 
payments). I can not afford to spend time in Helena lobbying 
for passage of SB 310, but I can also not afford to take that 
time. Loss of water rights will mean that my ranch will cease 
to be a viable operation. That loss will affect not only my 
family but also the grocery, clothing, ranch supply and all the 
other stores where we spend our money. The tax base of the 
State of Montana also looses the valuation of the irrigated acres. 

My family will survive, although probably not in Montana. 
I am lucky enough to have been trained in the Marine Corps as 
a pilot. I have used that knowledge to supplement the ranching 
income, most recently as a pilot for the Bureau of Land Manage
ment/Alaska Fire Service during the 1992 fire season. Almost 
all of those wages were spent in Montana. 

Being located at the foot of the Beartooth Mountains, 
adjoining the Custer National Forest, between Red Lodge and 
Livingston, this ranch has far more "scenic value" than agri
cultural value. Its sale to out of state interests would 
undoubtedly erode the quality of life as we know it in Montana. 
Scenarios are numerous but many revolve around the theme of 
buffalo ranches and the loss of access to Montanans. 

Thank~ 

Lesnik 



We the undersigned support passage of SB 310. 

check columns which aDnlv 
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We the undersigned support passage of SB 310. 
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MEMORANDUM 
• 

TO: File 

SENATE JUDICIARY COMMITIU 
E.XHIBIT NO.. 9 
DATE.. ~---, ~":"'----Ct-5)---

IUNO..SG~lu -
.. 

FROM: Craig Dubois, Water Rights Specialist 
Lewistown Water R~ghts Field Office 

DATE: December 13, 1989 

SUBJECT: Martinsdale Colony late claims 

Because I have had to research this problem several times ~n the 
past 4 years or more, and it appears that ~6re discussion will be 
held in the future, I have decided to jot down recollections and 
research findings. 

Two i~rigation claims, 40A-W000989 and 40A-W000990, were filed on 
February 29, 1980, by Hartinsdale Colony at the request of the· 
Federal Land Bank because a loan was involved. Both claims were 
formerly decreed rights. 

Mike Kleinsasser of Martinsdal~ Colony was in our office on the 8th 
of March, 1982, and worked with Sharon Gregory, technician, on 
completing claims. I notarized claims for them. Apparently a 
number of these claims involved use rights which they were going to 
support with affidavits or filed rights which they were going to 

. obtain copies of. Our records indicate that 1 irrigation claim and 
19 stock claims were received by our office on March 23rd, 1982, 
along with the maximum filing f~e of $480 paid by check #2832 and 
signed by Mike M. Kleinsasser. All of these 20 claims involved 

.. affidavits which were signed and notarized on March 10, 1982. 

On April 20, 1982, we received irrigation claim 40A-W197900 which 
had been notarized by me on March 8, 1982. On June 3rd, 1985, 5 
irrigation claims were received (211300-211304). These late claims 
had been notarized on March 8, 1982,·by me. I believe these claims 
came in asa· result of the Coloriy checking the Temporary 
Preliminary Decree and realizing that they had overlooked these 5 
claims. Twelve. late stock claims (211311-211322)were received and 
notarized on June 11, 1985. 
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Diocese of Helena 

Business Administration Office 

February 17,1993 

Senator Bill Yellowtail, Chairman 
Senate Judiciary Committee 
State Capitol 
Helena, MT 59620 

Re: Water Right in Basin 41 M 2 31N 09W GL 

Dear Senator Yellowtail: 

515 North Ewing. P.O. Box 1729 
Helena. Montana 59624 . (406) 442-5820 

This concerns a Wat~r Right for a well at Holy Family Mission on 
the Blackfeet Indian Reservation. This. well is for domestic use only. It 
produces 30 gallons per minute, 1 acre foot per year. It was first used on 
May 1, 1890. 

Holy Family Mission is a farm of 467.02 acres southeast of 
Browning. Since April 1, 1986, this land has been leased to Holy Family 
Mission, Inc., for $10.00 per year as a farm. Our goal is to have a 
productive farm and, perhaps, develop related agricultural industries to 
employ members of the Blackfeet Tribe. 

During 1981, we researched water rights through various water 
right, county, and state offices, as well as with the Tribe. We pay a fee 
to the United States of America to use water rights from the Two Medicine 
River for agricultural purposes. The domestic well appeared as the only 
water right we had to file for. Our 1981 research caused a delay. 

Despite the delays, on April 29, 1982, we issued a check to pay 
for filing. On April 30, 1982, we mailed the check and water rights form 
to the Department of Natural Resource and Conservation (DNRC). The DNRC 
date stamped the form on May 3, 1982 at 11:24 am and the check cleared our 
bank on May 5, 1982. 

Our April 30, 1982 letter that accompanied the form, and a phone 
call to DNRC, said we lacked two affidavit forms that would follow as 
soon as possible. We were assured this would cause no difficulty. Follow 
up documents were gratefully acknowledged by the DNRC, Havre Water 
Rights Field Office, on September 3, 1982. 

Our first indication that there was a problem with the water right 
was on January 28, 1993, when we received notice of this proposed 
legislation. 

Loss of the domestic well will hurt the Blackfeet Indian 
Reservation project and possibly adversely affect the future of the Tribe. 

There are over 65,000 Roman Catholics in Western Montana, who 
through the Roman Catholic Bishop Corporation support the Holy Family 



Mission, Inc. project. On behalf of the Catholics of Western Montana, the 
Blackfeet Tribe, and the Holy Family Mission, I urge you to support Senate 
Bill 310. 

Thank you for your attention to this letter. 

Sincerely, 

/f}-;11~~~~. 
Peter l. McNamee 
Diocesan Finance Officer 

cc: Most Reverend Elden F. Curtiss, Bishop of Helena 
Members of the Senate Judiciary Committee 



HO~V TO FILL OU1"1 YOUR 
STATEl'IENT OF CLAIM 

FOR EXIS"I·IHGe!,;WATER RIGHTS 

I. 
In 1979, the Montana Legislature passed Senate Bill 

76, <l L,w authorizing a process to adjudicate claims of 

eXls:!ng water rights. "Existing water rights" 

c;r~ginated before July L 1973, and were generally 

es:ablisned by putting water to beneficial use. As 

I:sed here, a water right is: 

J', a specific quantity of water; 

~:i taken iron a single water source; 

3) hst used or appropriated on a specific date 

(com;;-10nly referred to as prionty date). 

'N,.,:er judqes have been apPointed to revie'!v ani 

,--,~:l:'r;n valid "vater right claims in Montana C(;l1rtS. 

FAILURE TO CLAIM: AN EXISTING 
""VATER RIGHT AS REQUIRED BY 
LAVv, VtJILL RESULT IN 11. 
CONCLUSiVE PRESUriIPTION THAT 
YOU Hi~VE ABANDONED THAT 
~Nli.TER RIGHT. 

II. WHO MUST CLAIM 
THEIR WATER RIGHTS? 

Only water rights thot originated before july 1, 

7973, are to be claimed under Senate Bm 76. If your 

water rights originated after July 1,1973, do not file a 

-.:L:l:m under th:s program. Water uses that hrst began 

~1ite:" July 1, 1973, should have received either a "Per

mit :0 Approp,iate Water" or a "Certificate of Water 

~~ic:rht" !rolil the Ivlontana Department of Natur31 

;'.','';uL.:J\:es em..] Cons,,'rv(!~icn (DNRC). Ii you plan a 

r:pw W,';:2r cie'!f'loprr:e~lt. or expansion of a:-: existinq 

lPv t-:-ol=1=::-:-:e;-.:, contc1c~ your l!2a!'t~st DNHC fIeld ofhce 

~~ lrLj~:~- :.:ppllcatlCr1 '0::':3 r:---:--~~:t. The h~lu cfIices J.fE; 

-1-

Also, water users are not required to file claims on 

some pre-1973 uses, but may file claims voluntarily. 

These exempt water uses are stockwater and domestic 

(household) uses of: 

I) groundwater (wells or developed springs)' and; 

2) instream flow (direct use from a stream without 

using a ditch, pipe, dam, bucket. pump or other 

diversion method), 

Ajj stockwater u:::es hOI."! surface woter diversior;s, 

such as reservoirs (wd ditche.c, must be clohned. 

Wder r,ghts in t:,e Po,,',rJ.e; River Basin for which 

d'2cidl"ll!LJrlS have d:r':'ddy beeli filed Wlt1,. DNRC are 

"'-X'2mpt iron; iding clc;m~, 

q ..... :ft:·,.; tha.t ::~l (~rJ'JLC:'V~it;r u~:c::; C(~(~:::ni:lC; after 

JdflU3c:; ;, 196~, be rpcof(~ed :n the CO:Jrlty ClerK crlG 

H~~(:()rd:-;r's \)f:L:e on (1 \\r~(Jtir:e .. =E COD1p>:ti:Jn" {or!Tl. If 

yCl~[ .;rr)u~c1,/fatel' ,-iSP bel.Jd:l. bt~~WeEL ;,.lr~Uari' 1,/ 

1 J6:=, 2:-:_~ Juiy I, ~ ~J7 _:/ a:Jc :-~,::: l\ro~iCt~ of C7orr1pletion 

v/(:.s re':c!'c:(::cl 1':-1 ~:-lat :i;n~~ ~Je::od, follov,' these instruc-

tiOflS: 

1) obtai:1 Form 602, "NotIce of Completion of 

Groundwater Development", from the County 

Clerk and Recorder's ofilce or from c3,ny DNRC 

fir>ld office; 

2) compl.::te the iorm (1:1C1 return it, along with a 

S5.00 fIling fee, to the DNRC field oific:e nearest 

you. 

If trlr'~ groundwater use has a flow rilte of under 100 

qalions per minute, tile lOrry: will be processed and G 

"Ct:-ftl1icare of Water RiQh~;: vvili be recorclec i:1 the 

county ccurthouse d:!O sen~ ~o the owner. The :Jnority 

date dS2:'}T1~d to tne 'N~~:t~r fL1L: viill [)f; th~~ ,iate ul'JEC 

reC:;l",/es tllP ccrnplet'Sd F orr:l 6C2. i':,. ~Na :c~!" ~J.ght c ~'::'~~:-. 

'In.j(-·:" (j':~';-:-lt~ 13~1l '.76 c~:r :_.~I-:' rtl:~:_:k;. 



If the flow rate is over 100 gallons per minute, 'and 

the use is for a purpose other than domestic or 

studwdter, a water riqht statement of claim under 

S~onal,' Bill 76 must also be completed and sent to the 

DNRC field office. Domestic and stockwater uses may 

De claimed voluntarily. 

III. ~lAKING YOUR 
WATER RIGHT CLAIM 

Claims must be mode on forms available at the 

County Clerk and Recorder's office or any of the 

DNRC field offices listed on the back of this booklet. 

The forms are: 

IRRIGATION FORM - for water uses for ir

rigation of field crops, animal pasture, hayland, truck 

c.;,l.rJen, tree farm, etc. This form should also be used 

tli c]flim the irrigation of a lawn or garden over 2 acres 

in Slze and shelterbelts over 5 acres in size. 

STOCKWATER FORM - fer water uses :or 

hvestock. These include poultry, sheep, goats dnd 

r.ogs as well as larger livestock. Fish and wildlife uses 

cf w3ter should rot be claimed on this form, but on the 

C'THEH USE'? form. 

DOMESTIC FORNI - for water Uf·es for in-

1'll(11' ttl( irri,-~.1!lll:·l nf d tll)ll~~('h()ld LJ\vn, qilrdf'n al1\i 

·mnnbrt·ety.. 

OTHER USES FORM - for wfllt'r uses in

ciudln!); 

Fish Raceways Geother::1al Mining 

Fish & Wildllfe Navigation Power Generation 

Ccm;nercial Fire Protection Recreation 

;,idustrial r''''0ricullural Oil Well 

~,1UI1lClpa1 Spraying Flooding 

Wdk'r u;-;ps other than dorrle-stic, stockwc1ter, irrigu

tion find those listed above, should also be claimed on 

this form and briefly explained. 

Each water TIght must be daimed on the form that 

a~:scrlbes the water's use. If a single water right has 

.'71cre tr;an one llse, a separate claim must be filed for 

peen use of the Ivuter. 

Each complet8d water r:ght claim should consist of: 

l) a cOr:1plete notariZed clalr:1 form; 

2) a proper>". iabeled map: 

3) document3tion supporting your cL,:m; 

-2-

As a suggestion, gat!-ier all the information you can 

find about your water right before filling out the claim 

form. This would include any Jocurnentution as well 

as a rnap. It may be helpful to complete the map 

before you fill out the claim form. Suggestions for pro

perly completing a map can be found on pages 5,7,9 

and 12 of these instructions. 

Completed dalms must be filed with a held office of 

the Department of Natural Resources and Conserva

tion. Claims must be filed or postmarked before MID

NIGHT, JANUARY 1, 1982. 

A water conversion table, land description gUide 

and list of water measurement data are also on the last 

page of these instructions. An additional booklet, "A 

Guidesheet to Water Right Documentation, Water 

:Measurernent Calculations, Legal Land Descriptions 

for Exding VI ale:r Right Claims", IS aVililable at the 

field offices or any County Clerk and Hecorder's of

fice, and may be helpfuL Rem,cmber, thest:- are only 

gUides; indlviduill ()n-~ite measurement of flows and 

volumes is the most acc' .. ;r'lte method of cie:ermining 

IV. CL!~IM FILlrlG FEES 

f!C·r Welter cliv;~jcn; 

2) 1\0 filine; ftc'r:- is requlfE'd fl;r c!<tims to wll\ur rigllts 

contamed in a water c!ec;{~e. 

3) exempt water uses from the same source, claim

ed voluntarily, can be made for a single $40 fee. 

These claims must be filed at the same time. 

Milke cheCKS payable tr): Department uf Natural 

Resources and Conse:":ation, or DNEC. 

v. HOW TO FILL OUT 
YOUR CLAIM FORM 

After selecting the proper claim form, foilow tile ap

propriate ~;tep-by-step instructions for completlOg 

your claim form. The clann should reflect 'dater 'lse as 

it existed before Juiy 1, 19;3. 

The claim form is a court document. Each form must 

be filled out completely. Leuve no questions 

unon:owereci. W!-ier, the claim ;s complete, it must be 

siQneci ;,)' .. ' dt If-dst 0:":!::' 'Y:~':1r~r ,]nc! 'NiIOf-;:ised by (1 

licer.sed nott:ry r:t ar./ ~~,j~t::. F:)l :n y':JU~ c:alm v/:th a. 

tlT-;t.?'N:-~~er cr f..-"l'in~ lI1 lr~r .. 







My name is Pat McNamee. My grandfather homesteaded in central 

Montana over 100 years ago. He established water rights which were 

passed on to his family and used continuously ever since. We have 

not abandoned them in any way. 

In 1982 we tho~ght that it was so i~portant to protect our water 

ri~hts that we hired a lawyer to file therr to ensure that 

everything would be done properly. Unfortunately, the :awyer did 

not do ~is duty and the claims ~ere not filed by the deadline. 

~nd now because of the harsh wording of the bill passed by the 1979 

:egislatur~, we are told that we have abandoned ou~ water rights. 

We did ~ot abandon our water rights. We ~ave continucusly ~sed 

these riqhts to irrigate and raise nay. 

A s~ccessfu: ranch benefits t~2 local and state eco~o~7. 

~or example, we harvested the hay with mac~lnery purchased fro~ 

equip~ent de~lers. We ~aid wages to the ranch workers. 

the hay to the and sold the livestock. v1e paid 

~~uckcrs to ':ake the!":1 paid income O!"". our 

;'.ny ::r.oney le~t over was put irlto 

;:'anks. The banks were able to use the money to ma~e :oans ~or 

~eople who wantE~ to ~uy houses. 

maybe ~_:: 

--.~ ; ., r1.----; -- .-....,.~-...i. :::: -= -- -- ~ ... !an:5 tc 



it all. Someone who might not even be a Mon~ana resident. Someone 

who doesn't pay Montana incoffie tax. Someone who doesn't need a 

working' ranch. Someone who doesn't need to ~uy far~ equipment. 

So~eone who keeps their money in out of state banks. 

We believe produci~g feod is an honorable activity and we would 

:'ike to contir:ue. In order to d;:; so r we need :Tour support 0:: 

Senate ::'111 3::"0. 
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United States Department of the Interior 

Honorable Joseph Mazurek 
Attorney General 
Depar'bli~mt ot' Justictl 
state Capital 
215 North Sanders 
Helena, ~ 59630 

OFFICE OF THE SOLICITOR 
P.O. Box 81394 

Rmin~ Mnnt.llnAIiQl07-1~Q4 

Donald MacIntyre 
Chief L8qal Counsel 
Department of Natural 
Lee Metcalf Building 
1520 East Gth Av~nue 
Helena, MT 59602 

Resources and Conservation 

Dear Gentlemen: 

Re: S.B. 310--Lato Claims--Montana General stream 
Adjudication ~ 

We have been advised thdt Ule Montana Legislature is considering 
S.B. :310, a bill which would t:e.vive. cln:hns fil@d in th$ Nont.iUla 
General stream Adjudication after thefilinq date, April 30, 1982. 
The Montana SUpreme court has upheld the constitutionality of the 
filinq daadl inn and t:he raa'U~ting hardship due to :tiling WiJ.ter 
claims after the deadline. In Be Mjuclioatiol1 of Y.llo1l'stollA_Jliv~+. 
water Rights, 49 st. Rep. 413, ___ P2d ___ , (1992) 

Members of your staffs have requested that the united States adv] st?
you of our position on S.B 310. We are also advised that the 
Senut.e J\lQiciary committee has set a hearing on the b1ll on 
WednesdaYr F~bruary 17 r 1993 at 10:00 a.m. 

We note that due to tile shortness of' time and the ongoing 
transition of the Clinton administration, we are wlAble to advise 
you of a "formal" united states' position. However, the following 
comments are intended lo provide assistance to you in your 
deliberations, but are the comments or the undersigned and are not 
to be oonstrued as a "formal" position of the United states. In 
addition, we are endeC1YOrioq to obtain a "rormal l

' position and will 
advise you when that "formal" position is developed. 

We lUlve grave concerns reqarc11ng S.,B. 310. Combined with other 
exemptions from'the adjudication (small domestic wells and small 
stockw~ter ~i9hts), we believe that serious jurisdictional 
challenges may be required by the? unitEKi Stata5:. The HcCarran 
Amendment, 43 U.S.C. section 666 allows joinder of the United 
states in a general adjUdication of all rights to use water in a 
r i. ver b~sin. we are concerned tbat in ~iqht of t:he existing 
exemptions, allowing late claims will seriouslY prejudice the 
United states and create serious questions regardinq finality. 
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In addition, on a more practical note, the Northern Cheyenne and 
Fort Peck Compacts were neqotiated in reliance on the adjudication 
3ti:lt~te os it existed in 1991 and l~as .r,=~pectively. The agreemenc 
of the united states and the Tribes to protect existing non-Indian 
water-users was founded upon estimates of existing water use which 
presumed the invalidity of the late claims. We are advised that 
there are at leaat 87 la~e olaims in the Rosebud drain~qe on ~he 
Northern Cheyenne Reservation alone. Enactment of S.B. 310 may be 
a material chcmge in the fundamenta.l fabric or tbe negotiations 
which will roquire additional negotiation or significant delays in 
claims processinq in the Water Court, jeopardizinq the availabilj~y 
of Federal funding for the Northern cheyenne settlement. 
Although, we do not. ha-ve the same Federal funding issues at Fort 
Peck, the existence of late claims and their validity may prove t.o 
undo the hard work of the negotiations. 

Montana and the United St.atc~ are very close to completion of a 
sett.lement of the reseL~ed water rights of the United states for 
three National Park units in Montana - Yellowstone, Glacier, and 
Big Hole Battlefield. The issue of revived late claims and their 
impact on tlle negotiations has not bQQn assessed. and. will l.ead to 
delays in our ability to complete negotiations. We believe that 
there is a serious likelihood that we will be unable to complete 
negoti~tion~ In tIMe for this leqislativG session. 

Finally, we are concerned that if S.B. 310 is enacted, the 
l."esoq:r:oot'; which the state, the united States ana prlvate water 
claimants have invested thus far in the adjudication may be wast~d. 
If the United states is compelled to lodge jurisdictional 
cl&(llltmyt:t> aL L~!t; li:lte date (Wl11cn any par't:y may dO at any stage 
of litigation) and if those juri&dictional challenges are 
successful, the massive investJnents of money and time by the state. 
the un1 te<1 states and private· parties may be lost and the 
adjudication not comple~ed. 

If you have any questions, please feel free to call me at (406)657-
15331. 

~&ch 
Field. SOlicitor 
Pacific Northwest Rogion, 

Billinqs 
Department of the Interior 
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.~. ~"'~?c-:'~\r---.. TESTIMONY ON SENATE BILL NO. 310 

IJ~\ '--- c:::.... ~~_~-
~r" ~~fl ... _-MY hame is Karen Barclay Fagg. I appear on behalf of the 

Administration. The executive branch of state government is 
involved in the state water adjudication in many diverse roles. 
One role is that of a claimant of water rights. The State has 
some claims that fall into the category of "late claims", that 
is, claims that were submitted after April 30, 1982. If this 
bill is passed the Department of State Lands intends on filing 
claims that have previously not been filed. If this bill is not 
passed state agencies, such as the Department of State Lands, 
will review their legal avenues to determine how best to assert 
their claims in the on-going adjudication. However, because of 
the potential risks to the adjudication process raised by this 
Bill the Administration can not stand as a proponent. Rather, I 
present testimony to you to make you aware of the .potential 
consequences of the legislation should it pass. 

Senate Bill .No. 310 deals with an unfortunate circumstance 
in which holders of existing water rights did not file statements 
of claims to their water rights as required by law. As 
originally written, the Legislature required that all claims be 
filed by April 30, 1983. By order of the Montana Supreme Court, 
on petition by the Attorney General, the date was shortened to 
April 30, 1982, giving claimants three years in which to file 
their claims. Following three years of notice and over 250 . 
workshops conducted by the State, the result of the claims filing 
process was that approximately 206,000 water right claims were 
filed. Approximately 2% of all the claims filed are so-called 
late claims. Only about 1/2% of all the claims filed involve 
irrigated agriculture, i.e., irrigated lands in excess of 40 
acres. 

The policy question facing this Legislature is whether the 
risk in reopening the door to litigation challenging the adequacy 
of the adjudication by passing Senate Bill No. 310 is off-set by 
the protection attempted to be offered to the affected water 
users who hold less than 2% of the claims filed in the 
adjudication. 

Senate Bill No. 310 is attempting to undo the forfeiture of 
water rights that occurred as a result of water users failing to 
file statements of claims in the on-going adjudication. The 
testimony of the proponents and the bill itself is understandably 
couched in terms of abandonment. The argument being that these 
affected water users are still using their water and have never 
really abandoned their water rights. Unfortunately, we are not 
dealing with the issue of whether the affected water rights are 
or have been abandoned. In 1992 the Montana Supreme Court 
declared, as a matter of law, that § 85-2-226 is not an 
abandonment statute, it is a forfeiture statute. The Montana 
Supreme Court held that "[a]ll claimants were treated equally, 
provided equal notice, and given equal opportunity to file by the 
given deadline." It further stated that water rights were 



forfeited as a result of owner negligence and not as a result of 
excessive and unreasonable state action. The forfeiture statute 
was held to be a proper exercise of the police power of the 
state, satisfying all of the guidelines necessary to enact a 
forfeiture statute and complying with all aspects of due process 
as required by the Montana Constitution and the Constitution of 
the United States. 

As a result of Montana Supreme Court cases, including the one 
holding that water rights are forfeited by failing to make a 
timely filed claim, the State is reasonably certain that it has 
an adjudication that it can defend as a comprehensive 
adjudication with a final and binding effect on all water rights 
in Montana. That certainty is diminished by the passage of any 
legislation affecting the adjudication. Because this bill deals 
with an essential element of the adjudication process, i.e., the 
claims filing element, the Legislature must be fully aware of the 
consequences that result from any legislative amendments. Let me 
briefly quote to you from the Montana Supreme Court concerning 
the importance of the claims filing to an adjudication process. 
"Before water rights can be adjudicated state wide, it is 
essential that existing rights first be firmly established. 
Section 85-2-226, MCA, is a reasonable means of compelling 
comprehensive participation, extinguishing duplicative and 
exaggerated rights, and ridding local records of stale, unused 
water claims. These are all necessary to meet the objective of 
adjudicating Montana's water. 

Because the law we deal with in this bill involves a 
forfeiture statute and because the time for the forfeiture has 
passed, complex legal issues result in any attempt to undo the 
forfeiture. The Attorney General has discussed these issues 
previously. 

The Administration's central concerns with this bill are 
that it not jeopardize the jurisdictional status of the Montana 
adjudication under the McCarran Amendment; that it not adversely 
affect any negotiated Compact, or Compacts under negotiation; 
that it not result in any governmental taking of any water right 
of a formerly junior water right holder to the forfeited water 
right within the scope of the Fifth Amendment or Article II, § 29 
of the Montana Constitution; that it not result in an increase in 
the cost of the adjudication by requiring extensive reopening and 
re-noticing of existing and temporary decrees, extensive re
examination of claims, or extensive re-noticing of the 
opportunity to file or refile claims; that the due process and 
equal protection rights of the timely filed claims not be put at 
risk; that it not establish a precedent whereby water rights, 
including instream flow rights, can be created by the legislature 
and interjected into the chain of priorities in a manner 
inconsistent with the prior appropriation doctrine; and, that 
those who have participated in a timely fashion not incur further 
excessive legal expense to have late claims reviewed for their 
impact on the timely filed water right claims. 



In closing, I will point out to the Committee that Montana 
has spent over $18 million in providing for an adjudication that 
federal law allowed us to conduct in the Montana court system, 
i.e., a McCarran Amendment adjudication. The federal courts, 
including the United States Supreme Court, have warned Montana 
that they will look on our adjudication process with exacting 
scrutiny. Consequently, any amendments we make to the 
adjudication must be made only after exacting scrutiny. We all 
sympathize with those who have allowed their water rights to have 
been forfeited, but in our efforts to find them relief, we must 
not put at risk the 98% of the timely filed claims. It is 
unfortunate, but if we err to the detriment of one class of water 
users in either passing or not passing Senate Bill No. 310, then 
is it better public policy to do so in favor of the vast majority 
who have complied with existing law or the minority who have not. 

Finally, it is probable that regardless of whether Senate 
Bill No. 310 is passed the State of Montana will be sued. This 
Committee, and the Legislature, should weigh the probable 
outcomes of such litigation and the impacts such suits may have 
on the State and the adjudication process. If the Bill is not 
passed indications are that some of the proponents will bring 
federal lawsuits. Given the 1992 Montana Supreme Court case 
upholding the constitutionality of the claims registration 
statute the State generally believes it can defend such actions. 
If the Bill is passed indications are that the federal government 
may bring action in federal court over the McCarran Amendment 
issue, and private parties, such as timely filed claimants and 
permit holders, may bring actions alleging the taking of 
property. We do not know what the probability of defending these 
types of actions are at this time, but our confidence level is 
less certain than it is in the situation should the Bill not 
pass. 
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