MINUTES

MONTANA SENATE
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON LABOR & EMPLOYMENT RELATIONS

Cal& to Order: By Sen. Bill Wilson, on February 16, 1993, at
1:00 P.M.

ROLL CALL

Members Present:
Sen. Bill Wilson, Vice Chair (D)
Sen. Gary Aklestad (R)
Sen. Chet Blaylock (D)
Sen. Jim Burnett (R)
Sen. Tom Keating (R)
Sen. J.D. Lynch (D)

Members Excused: Sen. Tom Towe (D)
Members Absent: None.

Staff Present: Eddye McClure, Legislative Council
Patricia Brooke, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:
Hearing: SB 274, SB 347
Executive Action: None

HEARING ON SB 274

Opening Statement by Sponsor:

Sen. Keating, Senate District 44, introduced SB 274 to the-
Committee by stating the Bill deals with tips that are not
considered wages and are over and above the portion of income
that is taxed. He stated SB 274 will exempt the employer from
having to pay unemployment insurance premiums and workers’
compensation premiums on those tips not a part of the payroll.
Sen. Keating said SB 274 does not affect workers who would still
be covered with unemployment insurance and workers compensation.
He stated SB 274 relieves the restaurant owner and the employer,
from a few additional dollars in premiums. Sen. Keating stated
SB 274 is beneficial and will help save some jobs.

Proponents’ Testimonvy:
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Leon Stalkup, Montana Restaurant Association, submitted an
amendment to SB 274 in order to comply with Federal law(Exhibit
#1). Mr. Stalkup reported SB 274 encourages service for tips to
continue. He stated that under current law the employer is
burdened with paying additional taxes. Mr. Stalkup stated
Montana taxes do not classify tips as wages and therefore the
employer should not have to pay premiums. Mr. Stalkup handed out
a flyer and a speech by George McGovern to further his

poipt (Exhibits #2 and #3).

Opponentg’ Testimony: .
Veronica Brown, President, Hotel and Restaurant Employees Union,
submitted written testimony (Exhibit #4) and handed out a fact
sheet about employees who receive tips. (Exhibit #5).

Terry Dolan, representing self, Missoula, stated she is a single
mother of three and a waitress. Ms. Dolman informed the
Committee that when she has applied for loans or food stamps her
tips have always been considered her wages and if she applied for
unemployment or workers compensation she would report her tips as
wages.

Barbara Downing, waitress, Billings, submitted written
testimony (Exhibit #6).

Cindy Polinsky, Local 427, read a statement on behalf of Margaret
Olson, a disabled restaurant employee. Ms. Olson informed the
Committee her temporary total benefits are reduced because of a
technicality in reporting tips. Ms. Olson urged the Committee to
defeat SB 274.

Don Judge, Montana State AFL-CIO, pointed out that the Federal
government requires taxes to be paid on tips and requires
contributions be paid to the Unemployment Trust Account. Mr.
Judge stated employers in the state would be penalized if they
complied with SB 274. Mr. Judge stated that if the IRS and the
Federal Unemployment Department classify tips as taxable wages
then there is no reason whatsoever to believe they are not
taxable wages.

Questiongs From Committee Members and Responses:
None

Closing by Sponsor:
Sen. Keating closed the hearing by stating SB 274 would be good

for Montana’'s economy.

BHEARING ON SB 347

Opening Statement by Sponsor:
Sen. Harp, Senate District 4, introduced SB 347 to the Committee

by stating it represents the first comprehensive revision of the
medical delivery system under the Workers’ Compensation Act. He
stated the Workers’ Comp Act requires the State to cover an
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injured worker for a reasonable medical expense. He added SB 347
would afford the legislature the opportunity to determine what
are reasonable medical services. Sen. Harp stated SB 347 is
built upon the principle of cost containment and it would provide
timely and quality service for the injured. SB 347 adopts a
managed care system. Sen. Harp stated SB 347 will be a
protection for the injured worker by involving a third party, the
Department of Labor. SB 347 would restrict travel by the insured
unless requested by the insurer. Sen. Harp stated SB 347 is
designed to contain costs and to ensure an injured worker is
taken through a managed care system from the time he/she is
injured to when he/she is returned to work.

Proponents’ Testimony:

Terry Mittin, Workers’ Comp Coalition, stated that the Coalition
he represents was formed last fall and has about 200 members who
employ about 50,000 people in Montana. Mr. Mittin stated his
strong support of SB 347 and added that, if passed, SB 347 will
benefit Montana’s economy a great deal. Mr. Mittin highlighted
sections of SB 347 he felt were crucial improvements to Montana'’s
workers’ comp system: 1) domicile care reform, 2) compliance with
medical care, 3) reduction of costs for prescription drugs, 4)
independent doctor and hospital/insurers contracts, 5) control of
referrals for profit.

Rick Hill, Governor’'s Office, stated workers’ compensation
premiums are increasing at a rate the Montana economy cannot
afford. He stated SB 347 will bring cost containment to the
medical care while protecting the needs of the injured.

John Guy, President, St. Peter’s Community Hospital, stated the
elimination of fraud and abuse of the system and duplication of
services are the right way to go. He added managed care will help
contain costs. Mr. Guy stated his concerns with SB 347,
specifically the proposal to pay out-patient services using a
non-hospital fee schedule. Mr. Guy concluded hospitals generally
support SB 347.

Bob Olsen, Montana Hospital Association, submitted written
testimony (Exhibit #7).

Pat Sweeney, State Fund, stated the State Fund spent almost $37
million on medical expenses in fiscal year 1992. He stated
medical expenses account for over half of the 20% rate increase
the State Fund experienced at the beginning of fiscal year 1993.
Mr. Sweeney stated medical cost containment is essential to
managing workers’ comp.

Pete Strizich, State Insurance Department, handed out
statistics (Exhibit #8) and explained that they illustrate the
cost to the workers’ comp system of medical costs.

Bill Shaw, physician, submitted written testimony (Exhibit #9).
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Rose Hughes, Executive Director, Montana Health Care Association,
stated her support of SB 347.

Dr. Terry Jackson, physician, stated his support of SB 347.

Harlee Thompson, Intermountain Trust, submitted written
testimony (Exhibit #9a).

Caly Winslow, Deaconess Medical Center, Billings, stated his
support of SB 347.

Dr. John Diggs, Bozeman, stated his support of SB 347.

Riley Johnson, National Federation of Independent Business,
stated his organization’s support of SB 347.

Jacquline Lenmark, American Insurance Association, stated her
organization’s support of SB 347.

Chuck Hunter, Department of Labor and Industry, stated SB 347
provides the Department with significant new responsibilities and
regulatory requirements. The intent is for the Department to
provide input to the process.

Jerry Loendorf, Montana Medical Association, stated his
organization’s support of SB 347. e

George Wood, Executive Secretary, Montana Self-Insurers
Association, stated his support of SB 347.

Opponentg’ Testimony:

Don Hecht, chiropractor, stated the benefits of chiropractic
practices to the health care delivery system. Mr. Hecht stated
the costs in Montana for total chiropractic costs in work comp is
at $1.8 million which is less than 1% of the budget. Mr. Hecht
passed out a study on chiropractic treatment (Exhibit #10).

Bonnie Tippy, Montana Chiropractors Association, submitted
amendments to the Committee (Exhibit #11) and stated the
Association wants to be part of the solution and not part of the
problem. Ms. Tippy also passed out history of House Bill 33
enacted in the 51st Legislative Session(Exhibit #12). Ms. Tippy
stated she has some concern about SB 347 regarding the fact that
consulting physician is defined as a medical physician only and
the Bill lacks a statement of intent. Ms. Tippy urged the
Committee to amend the Bill.

Mark Staples, urged the Committee to amend SB 347 and to look at
and adopt the amendments submitted by the Montana Chiropractor
Association.

Charles Brown, chiropractor, Billings, submitted an article which
addresses self-referral by physicians(Exhibit #13) and urged the
Committee to view chiropractic care as a very cost-effective
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means of treatment.

Jerry Connolly, physical therapist, Billings, submitted written
testimony and suggested amendments (Exhibit #14).

Russell Hill, Montana Trial Lawyer Association, submitted written
testimony (Exhibit #15).

Doy Judge, Montana State AFL-CIO, stated he would like to work
with the Committee on amendments to SB 347. Mr. Judge said he
was concerned that SB 347 would limit a worker’s ability to work
and receive quality treatment if injured. Mr. Judge feels the
burden is on the worker to prove the effect of the injury. Mr.
Judge stated there are many good aspects of SB 347 but there is
an awful side to it as well.

Greg Loushin, pharmacist, Butte, submitted amendments on behalf
of the Montana State Pharmaceutical Association (Exhibit #16).

Gary Lusin, physical therapist, Bozeman submitted written
testimony (Exhibit #17).

Roger Tippy, Montana State Pharmaceutical Association, urged the
Committee to adopt the amendments submitted by the Pharmaceutical
Association.

Richard Smith, physical therapist, submitted written
testimony (Exhibit #18).

Gail Wheatley, President, Montana Physical Therapy Association,
urged the Committee to allow physical therapist to participate in
the managed care system.

Kirk Hanson, Montana Association of Private Practice Physical
Therapists, Helena, encouraged the Committee to amend SB 347 to
include physical therapists.

Lorin Wright, Physical Therapy Association, Red Lodge, submitted
written testimony (Exhibit #19).

Ann Lawson, physical therapist, submitted written
testimony (Exhibit #20).

Mike Pardis, physical therapist, stated his support for
amendments to SB 347.

Wayne Jacobsmeyer, chiropractor, Columbia Falls, urged the
Committee to amend SB 347.
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Questions From Committee Members and Responses:

Sen. Lynch asked Sen. Harp how the PPO would work. He asked if
it would be a bidding process. Sen. Harp answered the PPO could
be done independently or as a part of a managed care
organization.

Sen. Lynch asked Sen. Harp why HMO’s are not in SB 347. Sen. Harp
replied they are not included in SB 347 because the Bill is all-
inclusive. He said he would be willing to look at including them.

Sen. Lynch asked Sen. Harp if he thought chiropractic care is
valid as a method of treatment. Sen. Harp replied it is a wvalid
form of care and the cost to the state is minimal. He said the
problem is the large costs incurred by the hospitals.

Sen. Blaylock asked Sen. Harp if he has examined any of the
amendments. Sen. Harp replied he has worked with the
chiropractors.

Sen. Blaylock asked Leon Stalkup why the chiropractors and
physical therapists are opposed to SB 347. Mr. Stalkup replied
they are opposed to their clients being pulled away from them to
a managed care system. Mr. Stalkup said chiropractors are also
unhappy about being excluded from the impairment rating process.

Sen. Lynch asked Sen. Harp what parts of SB 347 he will not
compromise on. Sen. Harp responded he will not compromise on
freedom of choice and willing provider.

Closing by Sponsor:
Sen. Harp closed the hearing on SB 347 by saying he speaks for

employers and employees across Montana He stated he hopes the
system is allowed to pass a reform measure that means something
for the public.

ADJOURNMENT

Adjournment: 3:05

( @
A "/

SEN. TOM TOWE, Chair

4 PATRICIA BROOKE, Secretary

TET/pmb
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Reprinted with permission of the Wall Street Journal © 7992,
Dow Jones & Company, Inc. All rights reserved.

By George McGovern

Wisdom tpo often never comes, and so one
ought not to reject it merely because it
comes late.

— Justice Felix Frankfurter

It’s been 11 years since I left the U.S. Sen-
ate, after serving 24 years in high public
office. After leaving a career in politics,

I devoted much of my time to public lec-
tures that took me into every state in the
union and much of Europe, Asia, the Mid-
dle East and Latin America.

In 1988, I invested most of the eamings
from this lecture circuit acquiring the
leasehold on Connecticut’s Stratford Inn.
Hotels, inns and restaurants have always
held a special fascination for me. The
Stratford Inn promised the realization of
a longtime dream to own a combination
hotel, restaurant and public conference
facility — complete with an experienced
manager and staff.

In retrospect, I wish I had known more
about the hazards and difficulties of such
‘a business, especially during a recession
of the kind that hit New England just as I
was acquiring the inn’s 43-year leasehold.
I also wish that during the years I was in
public office, I had had this firsthand
experience about the difficulties business

" people face every day. That knowledge
would have made me a better U.S. senator
and a more understanding presidential
contender.

Today we are much closer to a general
acknowledgment that government must
encourage business to expand and grow.
Bill Clinton, Paul Tsongas, Bob Kerrey
and others have, [ believe, changed the
debate of our party. We intuitively know
that to create job opportunities we need
entrepreneurs who will risk their capital
against an unexpected payoff. Too often,
however, public policy does not consider
whether we are choking off those opportu-
nities. .

My own business perspective has been
limited to that small hotel and restaurant
in Stratford, Conn., with an especially dif-
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A Politician’s Dream is a Businessman’s Nightmare

ficult lease and a severe recession. But my
business associates and I also lived with
federal, state and local rules that were all
passed with the objective of helping
employees, protecting the environment,
raising tax dollars for schools, protecting
our customers from fire hazards, etc.
While I never have doubted the worthiness
of any of these goals, the concept that
most often eludes legislators is: “Can we
make consumers pay the higher prices for
the increased operating costs that accom-
pany public regulation and government
reporting requirements with reams of red
tape.” It is a simple concern that is
nonetheless often ignored by legislators.

For example, the papers today are filled
with stories about businesses dropping
health coverage for employees. We pro-
vided a substantial package for our staff at
the Stratford Inn. However, were we oper-
ating today, those costs would exceed
$150,000 a year for health care on top of
salaries and other benefits. There would
have been no reasonable way for us to
absorb or pass on these costs.

Some of the escalation in the cost
of health care is attributed to patients
suing doctors. While one cannot assess
the merit of all these claims, I've also wit-
nessed firsthand the explosion in blame-
shifting and scapegoating for every nega-
tive experience in life.

Today, despite bankruptcy, we are still
dealing with litigation from individuals
who fell in or near our restaurant. Despite
these injuries, not every misstep is the
fault of someone else. Not every such inci-
dent should be viewed as a lawsuit instead
of an unfortunate accident. And while the
business owner may prevail in the end, the
endless exposure to frivolous claims and
high legal fees is frightening.

Our Connecticut hotel, along with
many others, went bankrupt for a variety
of reasons, the general economy in the
Northeast being a significant cause. But
that reason masks the variety of other
challenges we faced that drive operating

costs and financing charges beyond what
a small business can handle.

It is clear that some businesses have
products that can be priced at almost any
level. The price of raw materials (e.g.,
steel and glass) and life-saving drugs and
medical care are not easily substituted by
consumers. It is only competition or
antitrust that tempers price increases.
Consumers may delay purchases, but they
have little choice when faced with higher
prices.

In services, however, consumers do
have a choice when faced with higher
prices. You may have to stay in a hotel
while on vacation, but you can stay fewer
days. You can eat in restaurants fewer
times per month, or forgo a number of
services from car washes to shoeshines.
Every such decision eventually results in
job losses for someone. And often these
are the people without the skills to help
themselves — the people I’ve spent a life-
time trying to help.

In short, “one-size-fits-all” rules for
business ignore the reality of the market-
place. And setting thresholds for regulato-
ry guidelines at artificial levels.—e.g.,
50 employees or more, $500,000 in sales
— takes no account of other realities, such
as profit margins, labor intensive vs. capi-
tal intensive businesses, and local market
economics.

The problem we face as legislators is:
Where do we set the bar so that it is not
too high to clear? I don’t have the answer.
I do know that we need to start raising
these questions more often.

Editor’s note: This essay by Mr. McGov-
ern,a U.S. Senator from South Dakota
Jrom 1963 10 1981 and the 1972 Demo-
cratic presidential candidate, appeared
in the June 1, 1992, Wall Street Journal.
Considering the subjects the Washington
Weekly often finds itself covering—e.g.,
today's p. I story on the FICA tax on tips
——we found Mr. McGavern's thoughls
particularly interesting.

June 15, 1992

)¢
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Good afternoon Mr. Chairman and members of the committee.
My ?ame is Veronica Brown and I am the President of the Montana
State Council of Hotel Employees, Restaurant Employers and
Bartenders; but more importantly I am a 4th generation restaurant

worker and I am here to ask your opposition to SB 274.

A large percentage of tipped employees are single women with
dependant children, who struggle day to day to make ends meet.
The loss of a job or the advent of an injury to these people is a
méjor catastrophe; most of these people are but 1 weeks pay from
being put out on the street. Even under the system cﬁfrent,
tipped employees who are injured or lose their jobs often can not
survive on what they receive from Workers Compensation or from

Unemployment Insurance and must look toward our welfare system or

other social service agencies to survive.

The Restaurant Association would have you believe that
waitresses make $100.00 a day in tips, and yes, some do, but that
- is very rare and is not the norm. The Restaurant Association
would also have you believe that if a waitress gives good service
she will receive good tips, but that is not always true either.
There are many variables such as menu prices, how busy the
restaurant is, quality of food, and staffing levels; these things

are all beyond the tipped employees control.



The Restaurant Association claims that it is not fair for
employers to have to pay taxes on money that doesn’t pass through
their pockets. Employers constantly use the argument of tips to
forgo paying a living wage. We believe that employers are
algeady getting a free ride to begin with, if they don’t have to
pay Workers Compensation and Unemployment Insurance taxes on tips
they are getting a free ride a second time at the expense of

their workers. And under federal law, tips are considered part

of wages.

The reality of this situation is that the restaurant owner
pays tipped employees $4.25 per hour and expects you, the

consumer, to make up the shortfall between $4.25 pef“hour and a

living wage.

You as a lawmaker are not going to be able to right all the
wrongs and make everything fair. We know that, but please don’t
make life more difficult than it already is for a group of hard
working, low-income wage earners, who are already being exploited

by their employers. Please vote no on SB 274.

Thank you,
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A few points to ponder before we investigate the hard numbers.

***Congrary to the examples we site, few tipped employees
actually work 40 hour weeks. Most tipped employees work
about 20-30 hours per week. They are brought in to work
lunch, sent home, and brought back for dinner. For instance, at
the Windbag Saloon, tipped workers average 20 hours per week,.

***The amount of tips varies from day to day, season to season,
and shift to shift. For instance, last week on an eight hour
graveyard shift at the 4B's the waitress made &8 in tips. In
low cost, family restaurants a tipped employee working an eight
hour shift averages about $20-3%25 per shift.

***Montana is not Chicago or New York. Tipped employees make less
because food costs are cheaper and customers don't tip as well.
Tipped workers in Montana are not - contrary to popular opinion
- .bringing home a $100 a day. If they were, tipped workers would
be able to afford new cars, new houses, and health care.

***Tjipped employees are usually women. These women are often single
mothers trying to provide for children, students paying for
college, or seniors supplementing social security. A tip job is
one of the few blue collar jobs for women that allows them to
earn more than $4.25 per hour.

***Attacking the benefits these workers receive is one sure-fire
way of guaranteeing that women and children will fall even
further below the poverty line. It certainly won't salvage the
work comp system or save an already failing restaurant.

*¥**Most tipped employees earn $4.25 an hour as a wage. The workers
pay federal taxes on th@se tlps, which often reduces the size of
the actual paycheck. THE FEDERAL GOVERNMENT CONSIDERS TIPS AS
WAGES IN ADDITION TO THE ACTUAL SALARY.

***Most tipped employees don't have access to other benefits like
health insurance. In fact, many do not receive paid sick days,
paid vacations, or even paid breaks.
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WORK COMP STATS FOR TIPPED WORKERS

Rate - 85.12 per $100 of wages

Tipped workers rate

with tips of $§2.75 per hour
for a wage of $§7 per hour at
a rate of 40 hours per week.

Weekly Salary - $280
Employer pays - $14.34
Injured worker

receives - $184.80 per week

Tipped workers rate
based on wages of

- $4.25 per hour at
40 hours per week.

Weekly Salary - $§170
Employer pays - $8.70
Injured worker

receives - $170

Difference for employer - $5.64 per week
$25.38 per month (4.5 weeks)

Difference to worker -

$14.80 per week

S$66£.60 per moenth

8§66 .60 per month could mean a new pair of shoes for a 5-year old,
food on the table for the family, or a monthly power bill.

UNEMPLOYMENT STATS FOR TIPPED WORKER

Rate - 2.2 percent of monthly income

Tipped worker rate with
tips of $2.75 per hour for
a wage of $7 per hour at
an average of 40 hours per
week.

Monthly Salary

(4.5 weeks) - 81,260
Employer pays

per month - $27.72
Laid-off

worker receives ~ §140/week

Tipped worker rate
based on wages of
$4.25 per hour at
at 40 hours per week

Monthly Salary

(4.5 weeks) - 8765
Employer pays

per month - $16.83
Laid-off
worker receives - $85/week

Difference for employer - $10.89 per month

Difference to worker

~ 855 per week or

$247 .50 per month

§247.50 per month could pay rent,

children, and pay utility bills.

buy food and clothing for



Good afternoon Mr. Chairman and members of the Committee, my
name is Barbara Downing from Billings. I have been a waitress for
33 years and have been employed by the Radisson Northern Hotel
for the last 14 years.

Approximately a year and a half ago, I fell in the kitchen
and fractured by spine. Ultimately I underwent surgery and
continue intensive physical therapy.

During the last year that I worked, I worked 32 hours a week
and made $6018.00 in wages and $1867.20 in tips, for a grand
total of $7885.20. Based on that income my current weekly
Workers Compensation benefit is 119.34; from this I must pay for
my health insurance and provide my cab fair to and from physical
therapy. Do you really believe that a person can live on this
paltry sum?

The misconception that waitress make $15.00 an hour is
exactly that. I never made $15.00 an hour and I worked at one of
the nicest restaurants in Billings.

My current compensation checks are calculated on my tips.
I can’t even begin to image my Workers Compensation being even
less than it is. If SB 274 is passed, future accidents in the
workplace suffered by tipped employees will only lead them to the

welfare lines and eminent disaster. Please, I urge you, vote no
on SB274.
Barbara Downing

SE 355 Naylor
NATE LABoR & EMPLOYMENT Billings, Montana 59101
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TESTIMONY OF THE MONTANA HOSPITAL ASSOCIATION
SENATE BILL 347
WORKER’'S COMPENSATION MEDICAL COST CONTAINMENT

MHA generally supports the provisions of Senate Bill 347 which call for managed
care, case management and preferred provider organizations for worker’s comp.
Hospitals have long urged the State Fund to develop controls on the utilization of
health services by injured workers.

Much of the discussion about the problems of worker’s compensation deal with the
overuse of expensive medical care, lack of coordination of services and concerns about
the effectiveness of treatment provided to injured workers. It is not surprising that
directing injured workers to seek medical treatment on their own, without any limits,
results in high utilization, doctor shopping and longer periods of unemployment.
Hospitals believe that careful coordination of medical services by managed care
organizations or insurers will result in savings to the insurers, and improve the
effectiveness of treatment.

There are some provisions of SB 347 that concern hospitals that should be called to
the attention of the committee.

Section 3. page 10 This part describes the services an insurer must provide to an
injured worker. North Valley Hospital in Whitefish suggests that the bill be amended
to require the physician to assess the "functional capacity” of the injured worker.
Physicians would be required to determine what the injured person could do, rather
than focus on what the injured person is unable to do. A functional capacity
assessment would help employers with "early return to work" programs.

A functional capacity assessment would also help employers comply with the
Americans with Disabilities Act. The ADA requires that employers make reasonable
accommodations in employing disabled workers. The bill could also link a workers
willingness to participate in early return to work with receipt of benefits.

Page 12, line 17 MHA would advise the committee that SRS has similar restriction
in Medicaid program which the Department of Labor should adopt. SRS relies on
determinations made by the Health Care Financing Administration and the Food and
Drug Administration regarding medical treatment.
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MCA 39-71-704(3) MHA is concerned that this section of the law will be amended
again this session. As you can see, this section of the law has been amended every
session, and most special sessions, since 1986. This section of the law has worked to
reduce payments to hospitals every year. Hospitals now receive, on average, only 62
cents for each dollar of care delivered to injured workers. This ratio is getting worse
every year. In 1992, hospitals provided a $9 million subsidy to the state fund alone.
A similar discount is provided to private insurers.

Ano‘ther problem with this statute is the unfair treatment of hospitals located in
Montana. Even though this bill provides no exemptions, insurers apply the payment
limits only to hospitals located inside Montana. Hospitals outside Montana are paid
full charges. This causes a terrible disadvantage for Montanans, and creates an
incentive to refer patients outside the state.

This law also is applied to every service offered by a hospital. That means if a
hospital operates a home health agency, that agency is limited by this statute. But
if the agency is not operated by a hospital, no limit is applied. The same goes for any
clinic, nursing home or other medical service.

Finally, legislators are never advised by insurers about the impact of this law on
their rates. We all here about increasing health care costs. But you probably didn’t
know that the state fund actually paid hospitals less money in 1991 than in 1990.
According to state fund data, hospitals were paid 73 percent of charges, or a total of
$11.8 million in 1990, but only 66 percent of charges, or $11.3 million in 1991.
Hospitals were paid 62 percent of charges, or $13.9 million in 1992.

Specific sections of the bill MHA wants to call your attention to include:

Page 12, line 21-22 MHA opposes adoption of fee schedule payments for outpatient
hospital services. Fee schedules do not reflect the hospitals costs, differences in
staffing and intensity of service. Fee schedules reflect the cost of the personal service
offered by physician or other provider, and the office expense. Hospitals, unlike non-
hospital providers, treat all patients regardless of their ability to pay, meet strict
facility standards, are open 24 hours per day, every day, and therefore incur higher
costs. HB 347 should not arbitrarily reduce payments to hospitals in this fashion.

Hospitals would also find it difficult to comply with this requirement. First, the bill
only limits those services available in non-hospital settings. Does this mean available
in the community, or available anywhere? How will an insurer know when a service
was available or not? Services are provided through the emergency room that could
be provided by the community except those providers are closed. Would these be
limited? What about those circumstances where a provider in the community limits
the number of worker’s comp cases they see? Would the service be considered
"available” then?

Page 13.line 9 MHA is concerned that the Department is charged with development




of a per diem or DRG system. MHA, along with insurers, Department staff and state
fund staff, met last summer to discuss this issue. This group concluded that
development of DRGs for worker’s comp would not be wise. The system would be
expensive to develop and administer, the problems would far outweigh the
advantages of DRGs. Likewise, per diem payments are simple, but unfair to
hospitals. A day of care in a hospital differs greatly depending on whether it is
rehabilitation or a crushed chest. A per diem simply does not account for the
differences.
y

MHA agreed to support the call for managed care and utilization control in return for
sharing the savings with providers through improved rates. This bill takes the
savings, but leaves the providers out. So much for working with the State Fund.

Page 14, line 22 Again, MHA objects to this language.

Sections 6 - 10 MHA supports the development of managed care arrangements in
concept. We don’t know if the proposed language gets this job done. It appears,
however, to greatly increase the bureaucracy of getting services provided. MHA is
concerned the rules and regulations required will work to reduce the number of
physicians and hospitals willing to craft agreements.

Finally, MHA believes the fiscal note underestimates the cost to develop these
payment mechanisms. SRS recently spent $200,000 just to study the Medicaid DRG
system, and is requesting another $300,000 for the computer work to update the DRG
system they already have. Similar activities will cost the State fund and the
Department of Labor more than their estimates in the fiscal notes.

Thank you for your attention, and the opportunity to testify on this bill.
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My name is William Shaw. I am a physician living in Billings and
practicing at the Billings Clinic. I appreciate the opportunity to
provide testimony to this legislature on an area of some concern
and knowlege to me: the Workers' Compensation system.

My specialty is Occupational Medicine. Occupational Medicine 1is
that specialty of medicine which studies hazards in the workplace,
how conditions effect people in their work, prevention of injury
and illness, and rehabilitation of workers back to gainful employ-
ment. For several years, I was the only physician in Montana cer-
tified in this specialty. Even now, there is only one other
Occupational Medicine physician in the state, Dr. Headapohl who
practices in Missoula.

My practice is such that essentially all of the ill or injured pa-

tients I see and care for are on Workers' Compensation. Accord-
ingly, I have, from the medical viewpoint, been nearly immersed in
the system since 1984, If is from this perspective that I speak

with you today.

I would like to make some general observations and then offer some
specific comments on the bill before you.

* In my experience, overt and intentional fraud is uncommon.

* Though indemnity costs for the system are considerably more

" than medical ones, the decisions that physicians are called on

to make can have a major impact on both medical and indemnity
costs. o

* Medical management of the patient on Workers' Compensation is
often different from an individual with an identical diagnosis
whose condition is not work related. A variety of non medical
factors must be considered as the physician seeks to care for
a work related condition.

* There are a variety of medical conditions, such a low back
pain, which are very poorly understood from a scientific point
of view. This can make definitive decisions made in '"black
and white" quite difficult.

* There is often a poor correlation between cobjective findings,
diagnosis, causation, and symptoms. Presence or absence of
"objective findings" 1s often a poor predictor of an indi-
vidual's status. These findings are important ONLY when they
correlate to the remainder of the clinical presentation.

* Successful outcome from a work related condition requires the
cooperative efforts of many parties including the physician,
injured worker, employer, vocational rehabilitation counselor
and insurer.

* There must be in place incentives for all parties involved in
order to promote cooperation for the common goal: successful
return to productive work. A mechanism to ensure complicance
on the part of ALL parties would be useful. This would in-
clude requirements for patients to participate in appropriate
treatement plans.



* The entire Workers' Compensation system is riddled with bi-
ases. That is, there are few who approach the system with an

indifferent mind. And, as we all know, biases introduce a
systematic error into the system resulting in a distorted out-
come.

Given these observations, I would make the following comments and
recommendations:

As I think about the Worker's Compensation system, I believe that
the Kkey 1lies in where constraints on services are placed. This
recognizes that the system cannot provide all services for all
workerks. Simplistically, this means that controls must be placed
either on a worker's access into the system, or limitations must be
placed on the services rendered to all workers who have gained ac-
cess to the system.

I would approach this dilemma using the following premises:
1. Access to medical care should be relatively easy.

2. Indemnity payments and services should be reserved for
those who are truly injured as a result of their job.

3. Disability settlements should be consistent and relevant
to the 1loss incurred and provided to people who are
clearly and truly injured.

Indemnity Coverage (IC) would be provided to a select group who meet

certain criteria:

1. The worker's medical problem clearly arises out of an inci-
dent, injury, exposure or event (either singular or over an
extended period of time) which is clearly and rationally de-
finable (Causation), 1is scientifically based, and is prob-

ably (more likely than not) related to the event.

2. The causative event must provide for a mechanism of injury

commensurate with the pathology noted.

3. The causative incident must have some relation to the nature
of the work performed and not some normal event which could
have just as reasonably occurred off the job (e.g. sneeze,

pick up paper from ground, etc.).

4. Subsequent covered diagnoses remote from the initial site of
pathology must, on a more likely than not basis, have

clear and medically recognized correlation to the initial
problem or be a recognized complication to the treatment re-
quired (e.g., vocal cord paralysis following Cloward proce-
dure gqualifies, but migratory pains from "walking funny"

does not).

Apportionment should be applied to all IC claims. Apportionment would

not be calculated by exact percentage but semi guantitatively in-

stead. For example:
SRS DR 9 L
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Approximate Category % Indemnity Paid
Percentage

< 50% Possible contributor 40%

51% - 70% Probable contributor 66%

71% - 90% Predominant Contributor 85%

>90% Sole Contributor 100%
PPD settlements should be based on Disability. The law must recog-

nize that disability is not synonymous with an impairment rating. It
should be specifically noted that disability can be either greater OR
less than an impairment rating. The model of the 1991 law for PPD
may be an appropriate model.
]

Return to work guidelines should be consistent with the Americans
with Disability Act (ADA). This will place the state law in concord
with federal statute covering individuals with disabilities. By
definition, any worker who received a PPD settlement would qualify
under ADA. Under ADA, an individual qualifies for protection under
the law if they are PERCEIVED to have a disability.

Under ADA, employability must be based on the functional ability of
an individual to perform the essential functions of a job, and not a

worker's symptoms or diagnosis. If clearly definable risk 1is
present, 1t is relevant only if there is a direct threat to self or
others. Once again, direct threat is defined by ADA. The following

exact wording from the Technical Assistance Manual is instructive.

"In order to meet the very specific and stringent requirements to es-
tablish that direct threat exists, it must be shown that there is:

"A significant risk of substantial harm;
"The specific risk must be identified;

"It must be a current risk, not one this is speculative or re-
mote;

"The assessment of risk must be based on objective medical or
other factual evidence regarding a particular individual and;

"Even if a genuine significant risk of substantial harm exists,
the emplover must consider whether the risk can be eliminated
or reduced below the level of a "direct threat" by reasonable
accommodation."

Return to work should require from both employer and employee the
same reasonable accommodation provisions outlined in ADA. It is im-
portant to understand that it is the obligation of the employee to
ask for, and the emplover to explore with that employee what accom-
modations might be possible in order for this worker to perform those
essential job functions.

ADA also provides that best medical information available should be
criteria for decision making. Given this, medical disagreements re-
garding diagnosis, prognosis, impairment, functional capacity, and
appropriate accommodations should be settled by medical systems and
not legal ones. For example, the treating physician may not be the
best source of medical information. g
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Obviously, incentives designed to promote safety and prevention of
injury are highly appropriate. As well, incentives to return workers
who may be limited in some way is critical. The present mentality of
many employers is one of "you have to be 100% or don't come back."”
This attitude may be based in perceived operational needs or liabil-
ity risks. 1In either case it is clearly counterproductive. wWhy pay
a worker to sit home and nurture frustration and disability. It is a
rare business which cannot find, with a bit of thought and creativ-
ity, some productive activity at least temporarily for an injured
worker. Furthermore, the 1liability risks are much higher for
prolonged disability by keeping workers away from work than by re-
turning them to the workplace.

I certainly concur with the concept of managing these cases in an or-
ganized and efficient manner. However, '"managed care" is not a
panacea. Several years ago, the SCIF contracted with an organiza-
tion, HCX, to do just that without the desired results. To be effec-
tive, management of care must entail an efficient "shepherding" of
individuals through the complexities of the system. An escort has a
chance of helping; an overseer trained in the Simon Lagree School of
Management Techniques will be counterproductive.

I have several specific comments about the Bill at hearing today.

As noted earlier, it is exceedingly difficult for me as a physician
to differentiate between "Primary" and "Secondary" treatements. De-
fining Maximum Medical Improvement (MMI) as occurring when primary
medical treatment has done all that it can might reasonably lead me
to conclude that MMI has been reached when the surgical scar has
healed and the stitches removed.

Physician Assistants should be able to practice in accordance with
their 1legally authorized treatment plans. The present wording
seems to authorize PA-Cs caring for Workers' Compensation patients
only in remote settings, where their supervising MDs are not on
site.

If injured workers are to be excluded from coverage under Workers'
Compensation, as outlined in various places in HB 361 (e.g. injury
not the major contributing cause, subsequent nonwork-related,
etc.), provisions for coverage under 3rd party carrier must be
made. Otherwise, preexisting condition exclusions will leave in-
jured individuals with no medical coverage at all.

Finally, I believe that the unique nature of the Workers' Compensa-
tion patient makes for a feeling among many medical providers that
some form of managed care in the Workers' Compensation arena is ap-
propriate.

The special challenges including complex questions of causality,
duration of disability, extent of disability, and functional capac-
ity are routinely addressed to the treating physician. Discomfort
in responding to these necessary questions has led significant num-
bers of providers to avoid caring for these patients. At other
times, patients have sometimes been treated by clinicians for
longer than may be appropriate or with modalities which may have
limited efficacy.

The managed care model allows for the greater likelihood of optimum
care provided in a timely fashion with a minimum of duplicated ser-
vices. Judicious selection of consultants and specialized often



costly testing can be accomplished in a managed care setting. Con-
sistency in assessment of impairment rating as well as estimation
of functional capacity would also seem fairer to all parties in-
volved in this complex system.

All in all, the basic concept of managed care seems an appropriate
direction to pursue as an integral part of a broader effort to re-
work the system which now has many dysfunctional aspects to it.

In any system of managed care, certain critical issues must neces-
sarily be addressed. These include:

1. Clear delineation of criteria for determination of effective-

ness. Distinction must be drawn between quality of care ef-
ifectiveness and cost effectiveness since they are not
necessarily the same. As providers, we must always take the

position that quality of care takes priority over cost.

2. Standards of care are appropriate, and often useful so long
as they reflect the necessary flexibility to accommodate the
variability of the human condition. It is unrealistic to ex-
pect that all medical services or all possible conditions can
be forcast and addressed through such standards. The role,
authority, responsibility as well as the administrative and
financial support of any Medical Advisory Committee must be
clearly delineated.

3. The administrative requirements of developing, operating, and
maintaining a managed care organization are extensive. One
has only to look at the guidelines set forth in "New Section
5" of the Medical Bill covering application and certifica-
tion to get a fuller understanding of how onerous these
requirements might be. The costs of implementing such ser-
vices are significant. It is not likely that these manage-
ment costs would be offset by increased volume of patients.
Efficiencies of scale are difficult to achieve when
individualized attention to detail is required.

4. Financial incentives are required under New Section 5-4(b).
It is important that there be incentives for both insurer AND
provider. When reimbursement is provided through a tightly
regulated fee-for-service schedule, (as set forth in the up-
coming Labor and Industry Rules Hearing I - XVII scheduled
for February 18, 1993) incentives are absent for the provider
"to reduce service costs and utilization."

5. Quality assessment and peer review requires evaluation of in-
dividual providers with exclusion from participation of those
deemed to be providing excessive of inappropriate treatment.
Such exclusionary practices are fraught with risks and 1li-
abilities. No organization can hope to carry out such prac-
tices without some protection from legal recourse.

In summary, the concept of managed care of the Workers' Compensa-
tion patient population has much in its favor so long as the impor-
tant issues of quality of care and appropriate financial incentives
can be addressed.

I would be glad to respond to questions if there are any.
A--93
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SB 347
\ - Worker’s Comp Medical Cost Containment

Recommend:
Do Pass

Mr. Chairman, Ladies & Gentlemen of the Committee:

| am Harlee Thompson, manager of Intermountain Truss, and a delegate from
the Montana Building Industry Association to the Coalition for Work Comp System
Improvement (CWCSI).

No one usually argues that one of the major problems in the Worker's Comp
system is the lack of specific injury definition. This has left the matter to the jurisdiction
of medical practitioners who tend to over treat to avoid liability; lawyers who are
anxious to ask the court for an interpretation of the injury; and confused claims
examiners who deal with a variety of diverse court interpretations.

The Coalition for Work Comp System Improvement believes that the creation of
stricter injury definitions will not limit benefits--only provide clear instructions for all,
whether they be claimants, medical providers, employers or insurers.

The definitions of injuries contained in SB 347 gained bipartisan support during
the recent election and are an important step in eliminating costly vagueness in
current law.

We urge a do pass committee recommendation.
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MANDATED HEALTH INSURANCE COVERAGE FOR CHIROPRACTIC TREATMENT:
AN ECONOMTC ASSESSMENT,
WITH IMPLICATIONS FOR THE COMMONWEALTH OF VIRGINIA

EXECUTIVE SUMMARY

L. MANDATED HEALTH INSURANCE COVERAGE, AND THE INCLUSION OF CHIROPRACTIC
COVERAGE, ARE THE USUAL CASE.

Allystates have health insurance mandates, ranging from a low of five (including
both benefit and provider mandates) in Delaware, Idaho, and Vermont, to a high
of 37 in Maryland. Virginia is above the 50-states average with 19, tieing for
tenth place. In all, 37 states have mandated the inclusion of the services of
chiropractors. Mandates exist to provide a more socially optimal package of
insurance coverage than would emerge from the private decisions of individual
insurers, employers, and households.

2. DA CHIROPRACTIC COVERAG QST-INC ON
INSURANCE, AND MAY EVEN REDUCE INSURANCE COSTS.

Mandates increase insurance costs by bringing under the insurance "umbrella"
health care services that otherwise would have been paid for out-of-pocket or not
purchased because patients were unable or unwilling to pay their full market
prices. In either case, the effect is to increase insurance costs. On the other
hand, mandates that promote disease or disability prevention reduce insurance
costs, and so, too, do those that provide lower cost substitutes for more costly
treatment. Before the fact, mandates neither increase nor decrease the costs of
insurance. Using three statistical methods, the "claims based," "actuarial,” and
"hedonic price" approaches, health insurance mandates as a whole have been
estimated to account for 20 percent or more of health insurance ocutpayments, but
there is little evidence, using any of these methods, that chiropractic services
increase gross outpayments by more than one percent. Considering that (1] many
plans included chiropractic care before it was mandated, or would have offered
it later without the mandate to do so, and [2] chiropractic offers itself as a
substitute for more costly treatment of lower back pain by medical physicians,
surgeons, and hospitals, the actual net cost effect of the chiropractic mandate
appears to be lower than one percent, perhaps approaching zero or even being cost
reducing.

3. THE LOW C ACT OF CHIROPRACTIC IS DUE NOT TO ITS LOW U BU
IO ITS APPAR QFFSETTING CTS ON COSTS T ACE OF HIGH ES_OF
UTILIZATION. CHIROPRACTIC IS A GROWING COMPONENT OF THE HEALTH CARE SECTOR, AND

IT IS WIDELY USED BY THE POPULATION.

In the past several decades, the supply of chiropractors has increased absolutely
and also in relation to medical doctors and osteopaths. There are an estimated
47,500 chiropractors in the United States. In 1960, for every new chiropractic
graduate there were 1l new doctors of medicine. Despite the subsequent great
growth of the annual number of new M.D.s, by 1990 there were only six new medical
graduates for every new chiropractor. Between 1971 and 1991, the number of



1

1= L L

sre -\

ft.n e ———

e L

J

licenses issued each year to chiropractors new to the Commonwealth of Virginia
increased tenfold.

Utilization rates provide different estimates of the proportion of the population
under chiropractic care. Employing lower level estimates that four percent
currently use chiropractic and that 7.5 percent will use it within a three to
five year period, the current chiropractic patient population numbers nine to ten
million persons, and will include about twice that number over the next few
years. In 1977, the last year for which such data are available, $606 million
was spent for chiropractic treatment. Even if we assume that chiropractic has
not grown relative to other sources of care and thus expenditures for it have
only kept pace with other health care costs, the current level of spending for
the services of chiropractors would exceed $2 billion. Other studies indicate
that chiropractic is widely recognized by non-users as well as users; that users
are representative of the population as a whole, though perhaps somewhat older
and more rural; that chiropractic patients view the quality of care and their
relationships with chiropractors favorably; and that heavy users of chiropraccic
also are heavy users of physicians' services. The picture that emerges is one
in which chiropractic is a widely relied on and important form of treatment, with
which patients have a high level of satisfaction.

4. 0 STU OF THE COST, EFFECTIVENESS, OR BOTH O c USUALLY
MEASUR AGAINST O FO OF T ow c Vo W
THEM.

Twenty two studies and one "inquiry," covering many years, 14 states, and two
foreign countries, have examined, in total, eight different dimensions of the
cost and efficacy of chiropractic treatment of low back pain. The cost measures
have included total case costs, total provider payments, total worker
compensation for injury-induced wage loss, and treatment frequency. The efficacy
or outcome measures include the duration of work loss, period of disability, pain
relief, and patient satisfaction with treatment. In 14 state studies in the
period before 1980, only in one dimension in one study does chiropractic not rank
more favorably than medical treatment of low back pain. In about 35 other
comparisons in these 14 studies and two general surveys, the cost and
effectiveness results of chiropractic treatment are superior to those of medical
treatment.

In five state studies after 1980, chiropractic also fares well, though not quite
so unanimously. Except for one study, in West Virginia, the earlier
generalizations about chiropractic cost and efficacy are borne out: chiropractic
effectiveness often surpasses that of medical care; and, although payment to
chiropractors may exceed that to M.D.s, total case costs are lower when treatment
is provided by chiropractors. Other studies, in New Zealand and Great Britain,
provide further evidence of the valuable role of chiropractic in the provision
of care for low back injuries, in comparison with other types of treatment.

5, BY EVERY TEST OF COST AND EFFECTIVENESS THE GENERAL WEIGHT OF EVIDENCE SHOWS

CHIROPRACTIC TO PROVIDE IMPORTANT THERAPEUTIC BENEFITS, AT FECONOMICAL COSTS.

ADDITIONALLY, THESE BENEFITS ARE ACHIEVED WITH APPARENTLY MINIMAL, EVEN
NEGLIGIBLE IMPACTS ON THE COSTS OF HEALTH INSURANCE,

Lsomord G D YS(BIN,



6. THE CONCLUSION OF THIS ANALYSIS IS THAT CHIROPRACTIC MANDATES HELP MAKE
AVAILABLE HEALTH CARE THAT IS WIDELY USED BY THE AMERICAN PUBLIC AND HAS PROVEN
TO BE COST-EFFECTIVE.
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LA praCth. Greek: treatment by hand) is

_the * third largest primary health care profession
we western world after medicine and dentistry.
~ere are approximately 36,000 chiropractors

g 2 United States.

%practlc has had an interesting emergence, arising as a separate profession
ip=1890s. In that era of heroic medicine, many altemative disciplines emerged—
Lpractlc has been the strongest survivor. The profession has always presented
as a natural and conservative source of health care, offering an alternative
redication and surgery. Accordingly, it makes no use of drugs or surgery.
+& Jrofession’s central interest always has been the relationship between
“4aired movement of spinal vertebrae and the nervous system, and the effect
i this on health. Its principal treatment is joint adjustment or manipulation.
2 is supplemented by a wide range of physical therapy modalities.

L Montana chiropractors have been licensed for over 50 years, and that

sure was granted through public referendum. Educational requirements in this
:‘S’lnclude a minimum of two full academic years of college or university work

m an institution acceptable to the board of regents of higher education, and
0}, 1ss than four school years, of not less than 9 months each, from a college
»t dmiropractic approved by the state board. In other words, chiropractors in
¢ntana have a minimum of six years of higher education.

ypractors are an integral part of our overall health care system, with an
#™rowing number of patients who have benefitted enormously from chiro-

3 is very effective, particularly in low back injury cases.

[
)
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-
ccording to the latest information from the Washington-based National Safety

Sl occupational back injuries account for at least 20 percent of all
iﬁpatxonal injury cases. According to the Council study, about 400000
.ablmg back injuries occur each year at work.

=t use such a large share of workers injuries are back related, chiropractors

taand do play a very large role in the treatment of injured workers. Yet, back

:uries are particularly problematic, because there oftentimes is no 100% cure,
an¢ pain relief and ongoing care are essential in order to get a person back to
" and keep them working.

“ith a workers’ compensation system spiraling out of control, and no statistically
»¢ iable answers in sight, there is now a proposal circulating that would, in
at, cut off chiropractic care for injured workers. While a brief glance at such
nroposal may lead one to believe that such an act would cut medical costs,
1yt it would really serve to do two things:
. Increase direct costs for medical care to the patient . . . if someone is in
nain, they will go somewhere, and
? Keep people from working for longer periods of time. In fact, wage claims
it oe a more serious drain to the workers’ compensation insurance system
~m medical costs, and it would take many chiropractic visits indeed to cost as

The Fffectiveness

and Cost

Efficiency of

hiropractic
Care for

SENATE LABOR & EMPLOYM
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ractic care. More and more definitive research findings show that chiropractic paTe_

o jured

‘ropractic Care and Workers'Injuries

 Workers

The Montana Chiropractic Association is the
_professional organization representing over 75%
of the practicing chiropractors in the state. lts
membership represents chiropractors from all
geographic areas of the state. The main mission
of the organization is to promote and enhance
the chiropractic profession through a sirong
ethics program, communications, education
and government affairs.

For further questions, please call or write:
THE MONTANA CHIROPRACTIC ASSOCIATION

P.O. Box 6276
Helena, Montana, 59604 406-4427275



Research Studles

The newest scientific study, published in 1992, is from the Rand Corporation, one of the nation’s
most prestigious centers for research in public policy, science and technology applications. The
following data is from parts One and Two of a four-part study, “The Appropriateness of Spinal

I Manipulation for Low Back Pain’:

o Back pain occurs in up to 80% of adults at some point in their lives and is one of the
leading causes of visits to physicians. It is appropriate for most persons with back pain to
undergo an initial course of conservative therapy. Spinal manipulation is the most commonly
used conservative treatment for low-back pain for which reimbursement is sought.

o Even though the 9-member panel is interdisciplinary, the concensus among the panel is
greater than previous panels from just one discipline have been. The spinal manipulation panel
contained members from three different philosophies; chiropractic, osteopathic, and allopathic.

RAND CONCLUDES THAT SUPPORT IS CONSISTENT FOR THE USE OF SPINAL
MANIPULATION AS A TREATMENT FOR PATIENTS WITH ACUTE LOW-BACK PAIN.

low-back pain was published in the British Medical Journal (une 2, 1990). The conclus:ons

The British Medical Council’s 10 year, multicentre trial compared chiropractic and hospital out-
I patient management of patients with acute (short term ) and chronic (long term) mechanical
reported in the Journal are as follows:

o Chiropractic treatment was significantly more effective, particularly for patients with chronic

I (long term) and severe pain. }
o Results were long term; “the benefit of chiropractic treatment became more evident

throughout the follow-up period of two years.”

o “The potential economic, resource, and policy implications of our results are extensive!’

o “Of those with jobs, 21% of patients given chiropractic treatment had time off work because
of back pain compared with 35% of hospital patients . . . Between 1 and 2 years the frequency
and duration of absence from work were less in those treated by chiropractic!’

o The study shows a savings in excess of 10 million pounds per year in Britain by having =
hospital outpatients with back pain treated by chiropractors.

Studies demonstrate the cost effectiveness of chiropractic care

Today, there is more evidence of the effectiveness of spinal manipulation—the primary treat-
ment mode of a chiropractor—than any other treatment approach for back pain.

Numerous workers’ compensation studies demonstrate a 45 to 50 percent savings in costs—
both in treatment and in compensation for lost time—when chiropractic is compared to medical
treatment. The most thorough studies were conducted in California (1972), Wisconsin (1978)
and Florida (1988).

1 © The duration of temporary total disability for claimants was 48.7% shorter for chiropractic ;?tients
!LOR_ DA o The average cost of chiropractic services and prescribed procedures was over 50% less than
that of medical doctors.

\WRK S © 51.3% of the claimants treated by medical doctors were hospitalized whlle only 203% of

the chlropractlc patients were hospitalized.
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“:,:TERN This study concluded that:
e © Medical doctors return patients to work in 39.7 days while chiropractors return them to
work in 10.8 days.

Q{LR | \l AL Patients of chiropractors were three times as likely as patients of famlly physicians to report

that they were very satisfied with the care they received for low back pam

Comparison of Patient Satisfaction Comparison of Patlent Dlsabﬂxty Days of
of DC and MD Care . DCsand MDs =

J DC [:[ 108 Days to retumn to normai Aactivityk
66% Satisfaction Rate
39.7 Daysto return to normal activity

ﬁl ::l 22% Satisfaction Rate MD | . 1

Thxs study, ‘“Mandated Health Insurance Coverage for Chxropracnc Treatment: An Economic
Assessment, with Implications for the Commonwealth of Virginia,” was done by Leonard G. Schifrin,
Chancellor Professor of Economics, The College of William and Mary, Williamsburg, Virginia

i, A | and Clinical Professor of Preventive Medicine, Medical College of Virginia, Richmond, Virginia

i
OF © Mandated chiropractic coverage has minimal cost-increasing effects on insurance and may
-

in 1992. This study concludes that:

even reduce insurance costs.

o The low cost impact of chiropractic is due not to its low rate of use, but to its apparently
offsetting impacts on costs in the face of high rates of utilization.

= Formal studies of the cost, effectiveness, or both of chiropractic usually measured against
other forms of treatment, show it to compare favorably with them.

- o By every test of cost and effectiveness, the general weight of evidence shows chiropractic to
prowde important therapeutic benefits, at economical costs. These benefits are achleved with
apparently minimal, even negligible impacts on the costs of health insurance.

- . EXH!EP“ A0
\ ’ | SATE 3l —
“ O C mlo - aiv? “bi]‘ T
~spite of all this and even more available evidence, Sherman Antitrust laws by organizing a national boycott of
Siropractiﬁ is being singled[ Olllt in Monltana by a group of chiropractors by medical physicians and hospitals.
insurers who want to severely limit or eliminate payments . . . , N
-~ this type of care for injured workers. Why? It is believed Since thx.s.deasnon, .the turf battle. bem‘een 'chrropmcto_rs
g : . and traditional medical care providers is being conducted
. the profession that this strong push by insurers represents . . - e
in a new arena, that of insurance benefits, and it is both

W= newest wrinkle in a 100 year old turf battle between
medical doctors and chiropractors. Much of the prejudice

¢ ainst chiropractic stems from a concerted effort by

> AMA to destroy the chiropractic profession, as found by
a tederal judge and affirmed by the U.S. Supreme court

(. the case of Wilk vs. AMA. In this case, it was ruled after
' 11 year legal battle that the AMA had violated the

subtle and devastating. The chiropractic profession of
Montana will use the facts to push back this newest
onslaught on their profession and the injured workers they
serve. These facts show with no doubt that chiropractic
provides injured workers with real help . . . help to relieve
their symptoms, help to return them to work, help in
restoring them to fully functioning individuals.

-

one has any easy answers to the problem of back injuries; health care
¢ ns an art as well as a science in this area. Is the answer to arbitrarily cut
,_ud workers off from perhaps the best p0551ble care they can have for their
*lcular injury?

{ JLUTELY NOT: IN MANY BACK-RELATED INJURIES, NOT ONLY S
MROPRACTIC CARE A MORE EFFECTIVE MEANS OF TREATMENT, BUT: e
1S ALSO MORE COST EFFECTIVE THAN TRADITIONAL MEDICAL CARE




Montana Chiropractic Association
Senate Bill 347 Amendments and Discussion Points
Submitted to the Senate Labor and Employment Relations
Committee

February 16, 1993 SENATE LABOR & EMPLOYMENT
‘ xuiam o, ||

1) ISSUE OF CHARGING FOR EVERY OFFICE VISIT  DATE. 2lp |33
BiILL NO_SR 2477

SECTION 3, Page 14, Subsection 7, line 9

Delete: $10
Insert: "10% of the cost of the visit but not to exceed $10

DISCUSSION: $10 will be a discriminatorily high percentage of the less
expensive visit, i.e. chiropractor. We suggest that this language be
changed to "10% but not to exceed $10 per visit.

2) CONSISTENCY OF WHO IS A PRIMARY CARE PROVIDER

SECTION 2, Page 8, subsection (21), line 1
Following: "Surgical”
Insert: "Chiropractic”

DISCUSSION: Primary medical services should include chiropractic,
these changes simply make the language consistent with the fact that a
chiropractor is a treating physician. Failure to include chiropractic in
this section has exclusionary ramifications for elsewhere in the bill. If
there is no intent to exclude chiropractic from participation in worker's
comp, then this addition should pose no problem.

3) PRIMARY CARE PHYSICIAN SHOULD INCLUDE CHIROPRACTOR

SECTION 10, Page 23, line 9
Following: “"general practitioner”
Insert:  "chiropractor”

DISCUSSION: Primary care physician should include chiropractor as it
does elsewhere in the bill. A chiropractor is listed as a treating physician
and language here just needs to be clarified to make sure that



"practitioner" designations do not exclude chiropractic.

4) MANAGED CARE NOT TO "YANK" PATIENTS FROM TREATING
PHYSICIANS UNLESS PROGRESS IS NOT BEING MADE

SECTION 6, PAGE 17, Subsection (3), line 23

Follow?ng: "required"

Insert: New sub subsection (e)

Insert: "Notwithstanding sub subsections a through d, authorization for a
treating physician to continue to treat outside of the managed care
organization shall not be unreasonably withheld if demonstrable progress
towards recovery is being made as specified by the utilization guidelines
in Section 3, subsection 2 and determined by the medical advisory
committees.”

DISCUSSION: It has been the repeatedly stated position of the persons
involved in formulating managed care that it should only "kick in" when
the claimant is making no progress toward work return with the initial
treating physician. This position makes sense both in terms of-.efficiency
and cost since insertion into managed care does add a new layer of
decision making and may well involve heightened referral costs. This
being the philosophy of managed care, this language simply gives
guidelines so that claimants are not prematurely or peremptorily taken to
managed care, and if the patient is making progress towards getting back
to work, he should stay with the treating physician who is aiding that
progress.

5) MANAGED CARE TO BE "INCLUSIVE" OF PHYSICIANS RATHER
THAN "EXCLUSIVE"

SECTION 8, Page 19, line 21

Following: "workers"

Insert: New subsection (4)

Following: New subsection

Insert: "Any managed care organization shall allow participation of any
treating physician who is licensed by and in good standing with their
professional state board."

DISCUSSION: Again, assurances have been given by most of the
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individuals in work comp reform that they acknowledge the place of
chiropractic as an effective and cost effective treatment for injured
workers. As such, we should make every effort to make sure they are
included in managed care organizations. Without this type of language,
there is every reason to believe they would not be included, because
certification criteria could be adopted during rulemaking that made their
particigation impossible, or left it totally at the will of other treating
physicians who have historically sought to discriminate against D.C.s.
(Again, if the intent is not to exclude chiropractors, this suggestion
should pose no problem, as it does not "gore anybody elses ox.")

6) PREFERRED PROVIDER SHOULD NOT KICK IN AT THE INITIAL
VISIT, BUT RATHER AFTER MANAGED CARE BEGINS

SECTION 7, Page 19, line 8

Following: ‘"providers"

Insert: "New subsection (1)

Following: New subsection (1)

Insert: "Nothing in this section should be read to eliminate the choice of
the initial treating physician provided to the claimant in Section 6."

DISCUSSION: Overall freedom of choice has already been conceded to
reform in section 1. However, freedom of choice by the claimant of the
initial treating physician has been specifically preserved in section 6. If
preferred provider was to apply at that point, then that choice really is
not a choice, or at best a severely limited one. This amendment gives
dignity to what choice remains for the claimant in section 6.

7) IMPAIRMENT EVALUATIONS

SECTION 4, Page 14-15
Delete: Entire Section

DISCUSSION: Simply stated, this is a blatant targeting of the
chiropractic profession. Any effect on the overall thrust of this bill
would be so minimal as to be imperceptible, while at the same time being
grossly discriminatory and flying in the face of legislative intent that



originally enacted this section. And that is the best case intrepretation
of this section. At worst, it could be seen to take the area of worker's
comp where the most fairness should be emphasized (Given that the
evaluation ultimately determines compensation) and put it into a realm of
"company doctor" as it would if impairment ratings could only be given by
the managed care organization. In that scenario, the worker gives up the
most fyndamental privilege of any medical patient..a second opinion.

8) HOW NARROW IS PREFERRED PROVIDER? DOES UNBRIDLED
RULEMAKING AUTHORITY LEAVE THE DEPARTMENT DIRECTIONLESS?

Following: "organizations”

Insert: "any provider agreeing to practice under standards set in the
utilization guidelines as defined in Section 2, subsection (2), and agreeing
to follow other guidelines as set by the Department, shall be allowed to
participate as a preferred provider.”

DISCUSSION: Some may believe that this language is not necessary, as
they assure us that "sole" provider is neither the intent of the Department
nor the effect of this section. With the unfettered rulemaking authority
given the Department, however, there are simply not the slightest
assurances that these intrepretations will be those adopted. The only
possible rationale for "sole provider" or, shall we say "exclusive
providers", whereby a few select pharmacies, therapists, M.D.s,
chiropractors, or whatever, are contracted with to the exclusion of all
others, is for cost containment and volume discounts. Yet, we have been
told over and over again that those "select" providers would be paid even
more to "play ball." If we are really just going to choose "favorites”, who
will always take the insurers' side over that of the claimant, we are
proceeding unconscionably in the name of reform. |If not, then this type of
language should serve as no threat.

8) CONTINUED TREATMENT UNDER "PALLIATIVE CARE"

DISCUSSION: This legislation recognizes in Section 3, page 12, subsection
"g", that oftentimes "palliative care" keeps workers on the job. "Palliative
care is defined as "treatment designed to reduce or ease symptoms

without curing the underlying cause of the symptoms." The problem with
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section "g" on page 12 is that it sets up a panel to review the case. We
believe that from the time the insurer denies continued treatment to a

full panel reviewing the case, a great deal of time can elapse during which
the injured worker is in "limbo". We believe, in fact, that this provision
can wind up costing more money, since the worker's condition may have
degenerated to a state where they are not working. We suggest that
insteaq of a panel, the following amendment be adopted:

SECTION 3, page 12, sub subsection (g), line 8

Following: "treatment"

Delete: Line 8-13

Insert: "If approval is not granted, then the treating physician may
request approval from the department, which shall appoint a treating
physician in the area of specialty from which the injured worker is being
treated who shall review the treatment plan, determine its
appropriateness, and make a final recommendation.”

10) THE TERM "CONSULTING PHYSICIAN"

DISCUSSION: Section 2, subsection (7), page 4, defines "consulting
physician', yet nowhere in the bill is this language used. If the intent of
this language is to eliminate the possibility that chiropractors can review
utilization of chiropractic care in worker's compensation, then it poses
definite problems in the area of chiropractic care. Because M.D.s know
~little about chiropractic, they are simply not equipped to consuit in this
area. We suggest that either this definition is deleted from the bill or that
it be amended to include "treating physician", not just M.D.s with hospital
admitting privileges.

11) MEDICAL ADVISORY COMMITTEES

DISCUSSION: In section 14, the bill talks about "medical advisory
committees" which will be made up of various providers. However, in
present language the individuals who sit on these committees are left
solely to the discretion of the department. We suggest the following
amendment to rectify this problem:

SECTION 14, page 26, line 7
Following: "groups”
Insert: "as recommended by the state board governing these providers"



QUESTIONS & ANSWERS SR\
HOUSE BILL 33 wTE 37l-93
ey

1. Have chiropractors been allowed to do impairment ratings in
the past?

Yes, Just a few years ago, chiropractors were able to do impairment

ratings in Montana. However, the laws and rules were vague, and a few
years ago worker's compensation Judge Reardon ruled testimony regarding
impairment rating from a chiropractor as inadmissable. MCA took this

case to court, but the ruling was upheld, based, in part, on the new

workers compensation laws enacted in 1987 which specifically allowed

only medical doctors to do impairment ratings.

2. Will this law start to open this process up to other types of
health care providers?

No. The law specifically states "treating physician." or " Doctor of
Chiropractic." Other health care providers are not physicians or
Chiropractors.

3. How long have chiropractors been licensed to practice in
Montana?

Over fifty years ago, chiropractors were licensed to practice through a
public initiative. There are over 245 chiropractors licensed to practice in
the state. The educational requirements to become a Doctor of
Chiropractic are stiff in Montana. The doctor must have completed 4 years
of an accredited chiropractic college (chiropractic colleges are accredited
by the department of Health, Education and Welfare), and at least two
years of an accredited university with an emphasis on the sciences.
Doctors are also required to fulfill a minimum of 12 hours of continuing
education per year.

4. Why does the law specifically require that if the treating
physician is a chiropractor the first impairment evaluation
must be done by a chiropractor?

Simply put, other types of physicians know very little about chiropractic,
and therefore do not understand the patient's method of treatment. A
fellow chiropractor understands the treatment and can make a fairer
evaluation of the patient's prognosis.



5. Is there any room for a conflict of interst?

Absolutely not. The treating physician cannot do an impairment rating in
any case. It must be another physician or Dr. of Chiropracitic.

6. Are there provisions for proper knowledge and experience on
the part of the chiropractor doing the evaluation?

Yesy The bill provides that certification rules be enacted by the State
Board of Chiropractic. All chiropractors wishing to do impairment ratings
must be board certified. HB 33's statement intent provides that these
rules should take into account a doctors experience in treating industrial
accident cases as well as academic qualifications.

7. Do other states allow chiropractors to do impairment

ratings? Yes. In a survey of surrounding states, we discovered that
Minnesota, Idaho, Oregon, South Dakota, Washington and Wyoming all allow
this. There have been court cases in several other states which have
found that chiropractors can do ratings. Most recent is Nebraska, Rogers
vs Sparks, Citation 228, Neb. 191, 421, NW2nd Series 785 (1988). In this
case, a court found testimony from a chiropractor as inadmissable and the
case was brought before the Nebraska Supreme Court, which ruled in favor
of the chiropractor. Chiropractors can now do permanent impairment
ratings in Nebraska. This case was decided, in part, on case law from
many other states, including Arizona.
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HOUSE BILL 33
SUBMITTED BY: THE MONTANA CHIROPRACTIC ASSOCIATION
March 1, 1989

SR MHT

An impairment evaluation is defined as "An appraisal of the nature and extent
of the patients illness or injuries as they affect his personal efficiency in one or
more of the activities of daily living." An impairment rating is performed after a
patient has, in the judgement of the treating physician, reached maximum
rehabilitation of his injuries. Impairment ratings range from 0 to 35 or 40 percent,
and are a definition of permanent disabilities due to injuries. '

Why do Montana chiropractors wish to do these evaluations? The number one
reason is that we are the primary treating physicians in many worker's :
compensation cases. A large percentage of long-term work related injuries
are back related, and chirgpractors have demonstrated throughout the
country their ability to cost effectively treat these cases and get people back
to work. Several studies of the effectiveness of chiropractic treatment in
worker's compensation have been conducted throughout the country, and oll
show the same conclusion: chiropractic care costs less than care from
medical doctors. In particular, a recent study conducted in Florida by the
Foundation for Chiropractic Education and Research and the Florida Worker's
Compensation Division shows that, "the duration of temporary total disability
represented by the average length of the compensation period, and the
indemnity payments for work days lost, were substantially less for claimants
treated by chiropractors compared with those treated by medical doctors’.

In the group of claimants that excluded surgery patients, the period of disability
was 48.7% shorter for chiropractic patients; for the claimant group that included
patients who underwent surgery, the duration of disability was 51.3% shorter for
chiropractic patients. The average cost of chiropractic servicesand
prescribed procedures was significantly less than the corresponding cost for
medical doctors. In both claimant groups, one which had surgery, the other
not, the cost of chiropractors' services and prescribed procedures was over
50% less than that of medical doctors. The costs for medical patients without
surgery was 83.8% higher than chiropractic care, and for ihose undergoing
surgery, the cost'was 95.3% higher. These statistics, representing the total
treatment costs of managing a work-related back injury. more accurately
reflect the cost-effectiveness of chiropractic care over standard medical care.
We are providing for your information a copy of the Executive Summary of this

study.

Chiropractors have been active in treating workers comr,ensation injuries for
many years in Montana. As the treating physicians, pricr to the early 1980s, they
were dllowed to do impairment ratings for their patients. It was and sfill is
important to patients of chiropractors that a chiropractor do that rating, simply
because that person is their primary treating physician. and a chiropractor has
different methods of treating than does a medical do-tfor.

However, the laws and rules regarding the impairment rating process were
vague, and and a few years ago Worker's Compensation Judge Reardon

ruled testimony regarding impairment rating from a chiropractor as
inadmissable. In 1987-88, the Montana Chiropractic Association challenged the
rule in court, unsuccessfully in part because of n-.wv laws enacted in 1987
regarding impairment evaluations. That is why -'e are here today. It is the task
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of this legislature to set public policy, and we believe that it should be public
policy that chiropractors are allowed to do these ratings. Chiropractors now
have to send their patients to medical doctors who have no knowledge or
history of the case in order to get theirimpairment rating. That is not in the best
interest of the injured worker, and the Montana Chiropractic Association feels
that a change in the law is necessary. We wish to permanently clarify that, -
should a treating physician be a chiropractor, then a chiropractor can do the

impairment rating for their patient.

One of our first steps in studying this problem was to study how other states
handle this situation. We personally contacted the surrounding states of
Minnesota, Idaho, Oregon, South Dakota, Wyoming and Washington. All of
these states allow chiropractors to do permanent impairment ratings, and we
know of no other state in the country that does not allow it. As a matter of fact,
there is quite a bit of case law on the subject, including Rogers vs Sparks, a
Nebraska case. In Nebraska, a court found testimony from a chiropractor as
inadmissable and the case was brought before the Nebrtaska Supreme

Court, which ruled in favor of the chiropractor. Chiropractors can now do
permanent impairment ratings in Nebraska. This case was decided, in part, on
case law from many other states, including Arizona. Why Montana should have
a pohcy in direct contradiction to other states is questionable, especially since
it is obvious that the state funds of states allowing chiropractors to do these
ratings are in no worse condition than Montana's.

Two of the arguments that have been used against Chiropractors doing these
ratings are: one, that it is a purely ‘medical® determination, and, two, that they
must rate the *whole man.” We would submit to this body that "medical’is a
generic term, not one that belongs exclusively to medical doctors. The
Mermriam-Webster Dictionary defines medical as: "of or relating to the science
or practice of medicine or the treatment of disease.” The term medicine is
defined as: *a science or art dealing with the prevention or cure of disease."
No where in these definitions does it say that these terms relate strictly to
medical doctors, nor do they denote "ownership® of the terms to any specific
health care provader In addition, even workers compenso‘non uses the term
'medical’ in a generic sense. Just one example is their newest form that
chiropractors fill out entitled *General Medical Continued Billing.*

The arguement of a chiropractor not being able to evaluate the "whole man*

is also not a convincing one. Number one, chiropractors have extensive
training in the health care field, and then specialize in chiropractic. We are
providing for the committee copies of the graduation standards for one
chiropractic college. In Montana, the licensure requirements for a chiropractor
are very strict; The doctor must have completed four years at an accredited
chiropractic college (chiropractic colleges are accredited by the

Department of Health, Education and Welfare), and at least two years of an
accredited university with an emphasis on the sciences. Montana doctors are
also required to fulfill a minimum of 12 hours of téchnical continuing education
peryear. We argue that chiropractors are well able to evaluate impairments

in their field of expertise. Making a statement that a chiropractor is less able to
rate a back-related injury than an M.D. specializing in Neurology or Cardiology
is ludicrous, but that is the way our current law reads. Any medical doctor,

regardless of specialty, can rate impairments.

In addition to the background and training that chiropractors already have,
our bill provides that only chiropractors who are certified by the State Board of
Chiropractic in impairment will be allowed to rate. This is @ much greater



requirement than any imposed upon medical doctors. In fact, all medical
doctors have to do in order to rate any type of impairment is to be medical

doctors.

The law requires that impairment evaluators use strict guidelines developed by
the AMA, *Guides to Evaluation for Permanent impairment.* Churoproc’rors are
trained and able to use these guides, and the portion of our bill that requires
board certification will guarantee that any chiropractor doing evaluations is
well trained to do them—a standard much stricter than any imposed upon

M.D.s.

In $ummary, an impairment rating is a scientific evaluation, an evaluation that
permanently sets percentage of disability. As primary health care providers in
workers compensation cases, chiropractors should be allowed to perform this
function for their patients. This bill is a fair one, and mirrors policy in every other
state of the union that we are aware of, most specifically all of our surrounding
states. Chiropractors have been licensed to practice in the state of Montana
for over fifty years, and they obtained this licensure by public initiative. They are
an ever-growing field of altemative health care, and as any of you who has
utilized their services can attest, chiropractic works. That is why so many people

in Montana seek chiropractic care.

We urge that this committee make this important public policy. We ask that you
give HB33 a do pass recommendation.

Michael Pardis, D.C., President, MCA
Lee Hudson, D.C., Vice-President, MCA
Gary Blom, D.C., Past President, MCA
Bonnie Tippy, Executive Secretary, MCA
380 North Last Chance Guilch, Suite 312
Helena, Montana 59601
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EXHIBIT NO N\ ——
¢ 2lleld
oA N W Eliminate Referral for Profit
BiLL ‘

The American Physical Therapy Association (APTA) urges Congress and the State legislatures
to eliminate situations which we characterize as referral for profit. An increasing body of
evidence is documenting the fact that huge amounts of money are unnecessarily being added to
America’s already bloated tab for health care. These unnecessary outlays are the result of
situations’in which health care practitioners invest in health care services and then profit by
referring their patients to these services in which they have an investment interest.

These schemes assume various forms. Health care practitioners may become a limited partner
in a physical therapy clinic, or they may form a joint venture with a physical therapist, or they
might simply imply a physical therapist to whom they then refer their patients for physical
therapy care. Regardless of the form the scheme assumes, the results are the same: referring
practitioners position themselves to profit from the use of this authority to refer patients to
other health care practitioners. Patients themselves can no longer assume that their well-being
is the referring practitioner's motivation for ordering these additional services. Are they being
referred simply because they need the services or might the referring practitioners’ judgement
be influenced by this opportunity to profit from these additional services?

A study conducted by the State of Florida's Health Care Cost Containment Board found that
physician-owned physical therapy facilities provided 43% more visits per patient than did
nonjoint venture physical therapy facilities. These additional visits generated 31% more
revenue per patient. Subsequently, a study of this Florida data conducted by the Center for
Health Policy Studies found that the estimated 1991 cost impact of physician joint ventures for
imaging services, clinical laboratory tests and physical therapy services was a staggering
$500.8 million.

Similar results were found across the country in a study of California’s Workers'
Compensation program. William M. Mercer, Inc. found that if an injured worker received
initial treatment from a provider with an ownership interest in physical therapy, that patient
received a referral to physical therapy 66% of the time contrasted to 32% of the time when the
inital provider had no ownership interest in physical therapy. The conclusion was that this
self interest generated approximately $233 million in physical therapy services delivered for
economic rather than clinical reasons.

The problem of referral for profit was recognized in a bipartisan manner during the 102nd
Congress. Initiatives to restrict it were included in H.R. §502, the health care reform
legislation introduced by Rep. Pete Stark and House Majority Leader Richard Gephardt and in
H.R. 5325, the house Republican Leadership health reform bill. Separate legislation, S. 3186,
was also introduced by Senator Brock Adams. These initiatives died with the adjournment of
Congress.

The APTA urges Congress resume its attention to this issue in 1993. The potential for abuse
in these situations is high and the tremendous costs added to health care is completely

unnecessary.
11/6/92
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INCREASED COSTS AND RATES OF USE IN THE CALIFORNIA WORKERS' COMPENSATION
SYSTEM AS A RESULT OF SELF-REFERRAL BY PHYSICIANS

Arex Swxprow, M.H.S.A,, Grecory Jounsow, Pr.D., Neww SarraAtmg, M.D,,
AND ArRvorp Mustemn, M.D., M.P.H.

Abstract Background., There is widespread concemn
that ownership by physicians of testing or treatrnent facili-
ties 10 which they reter patients leads to overuse of such
faciiiies. We determined the pattems of use of three serv-
lcas ~— physical therapy, psychiatric evaluation. and mag-
netic resonancs imaging (MRI) — among physicians treat-
ing patients whose care was coversd under workers’
compensation. We then compared the rates of use among
physicians who referred patients to facilttiss of which they
were owners (salf-referral group) with the rates among
physicians who referred patients to independent facilities
(independert-referral group).

Methoos. We used a large data base to analyze
claims under workers' compensation in California from
October 1. 1990, through June 30, 1991, to determine
the frequency and cost of these three seiected serv-
icas and determinad whether e referring physicians
were practicing self-referral or indspendent referral,
We evaluated the cost per case for all three services,
measured the frequency with which physical therapy was
g\'l!hida;a'd. and evsiuated the medical appropriateness

Results. We found that physical therapy was initiated
2.3 times more often by the physicians in the self-referral

HERE is growing concern about conflict of inter-
est in medicine in the United States.'* Recent
studies have focused on whether physicians’ owner-
ship of testing or treatment centers increases the num-
ber of tests and services performed.’'® Rescarch in
Florida indicates that physician-owned facilities gen.

erate significantly higher rates of use and costs than'

independently owned facilities.™® Studies of physician

_ownership in California have found that the higher

concentration of physician-owned magnetic reso~
nance imaging (MRI) fadilites in California has in-
creased rates of use berween 34 percent and 56 percent
above the rates for the rest of the country.’ The study
by Hillman et al. of diagnostic imaging demonstrated
that physicans who referred patdents to facilities of
which they were owners (those who practiced self-
referral) charged 4.4 to 7.5 times more per episode of
care than other physicians.'® In response to these find-
ings, the states of Florida, Michigan, and New Jersey
have enacted legislation that restricts selforeferral by
physicians.

The American Medical Associatdon (AMA) Coun-
cil on Ethical and Judicial Affairs stated in December
1991; “In general, physicians should not refer patients
to a health care faciliry outside their office practice at
which they do not directly provide care or services

From the National Medical Audit umit, William Mercer, Ine.. San Francisco
(A-S.. GJ.. A.M.); 2nd Curverx Health Coocepts, Ssusalito, Calif. (N.S.). Ad-
dress reptrisk requesss © Dr. Johmson s William Mercer, Inc.. 3 Embarcaders
Q.. Suie 1250, San Fruisoo. CA 94111,

group (68 percent) than by those in the independent-refer-
ral group (30 percent; P<0.01). The maan cost per case
for physical therapy was significantly lower in the self-
referral group ($404=102) than in the independent-reter-
ral group ($440=167; P<0.01).

The mean ¢ost of psychiatric evaluation services was
significantly higher In the self-reterral group than in
the independent-referral group (psychometric testing,
$1,165=728 vs. $870+482; P<0.01; psychiatric evalua-
tion reports, $2,056+1,063 vs. §1.680=578; P<0.01).
The tota! cost per case of psychistric evaiuation serv-
ices was 26.3 percent higher in the self-referral group
($3.222=1,451) than in the independant-retarral group
(82,550=742; P<0.01).

Of allthe MRI scans requested by the seil-refemng phy-
sicians. 38 percent ware found 10 be medically inappropn-
ate, as comparad with 28 percent of those requested by
physicians in the independent-referral group (P<0.05).
There was no significant difference in the cost per case
between the two groups.

Conclusions. This study demonstrates that un-refer-.
ral increases the cost of medical care covered by workers
compensation for each of the three types of service stud-
led. (N Engl J Med 1992;327:1502-6.)

when they have an invesrment interest in the facili-
ty.”"' In June 1992, however, the AMA’s House of
Delegates adopted a new policy that allows doctors to
make such referrals if padients are informed of the
doctor’s financial interest in the facility and ot any
available alternatives.'? This reversal on the part of
the AMA reflects the lack of consensus within organ-
ized medicine about physicians’ ownership of medical
facilities. There have also been two recent efforts by
the federal government to limit seifereferral on the part
of physicians. Since January 1992, physicians have
been prohibited from referring parients to clinical hlb‘
oratories in which they have an ownership "“?r:'; .7
addition, the “safc harbor” regulations published in
the Federal Register defined more clearly the invest-
ment, ownership, and reimbursement .;mng;men::_
in which physicians may particpatc "’"‘::f"' car d
violating anti-kickback provisions of Medicare an
Medicaid.! -

To our knowledge, the effects ©f Phy-"amv:t:g;
referral within the workers' ”mpem';: :’:v;u ate
have not been systematicajly aﬂﬂ?""ds'sal Cam'ofnia
this issue, we evaluated a total o ! ;

. . for which claims were
workers’ compensanon cases ation insurance
filed with a large workers' SOMPERS ooy d

: : th period In o
company during a nine-moft { physicians’ self-refer-
1991, We analyzed the effect © P :ces covered under
ral on three hugh-cost medical cal therapy, psychiat-
workers’ compensation: P v::c cvaluated the cost
ric evaluation, and MR! measured the frequen-
per case for all three servIc:

2
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¢y with which physical therapy was initiated, and
prospectively analyzed the medical appropriateness
of MRL

MerHoDS

This study was designed to compare the patierns of use of three

scrvices «= physical therapy, psychiacuic evaluaton, and MRI -
amang physicians who refer pauents to facilities of which they are
owners (scif-referral group) and physicians who refer padents to
indepenlient facilities (independent-referral group). ’

Since differences in case mix between phyvicians in the self-refer-
ral and independent-refernal groups might aceount for differences in
rates of use or cost, we classified all cases according to the Ambula-
tory Visit Groups (AVG) dassification scheme,!* which we have
modified for workers' compensation cases.!* The AVG svsiem is
ansiogous 1 the system of diagnosis-related groups currendy vsed
by Medicare to reimburse acute care hospitals. On the basis of the
patient’s diagnasis (the diagnostic code from the /nwemational Classi-
Jation of Diseases, 9th Revision, Clinical Medification) and the medical-
procedure codes of the California Relative Value Studies and Car
rext Procedurel Terwrnalagy for outpadent servicss in each cuse. the
AVG system is used to assign that case o | (and only 1) of 571
groups.

Type of Referrsl

Throughout the study, scifereferral was defined as a referral for a
medical service made by & phyrician or clinic to an entity owned
endrely or in part by the referring physician or clinic. Self-referral
was defined by either of the following two patterns: referral services
were provided under the same tax identfication number as the
primary service, or referral services were provided under a different
tax idendfication number from the primary service, but one or more
Uwners were common to both entides.

When serviees were delivered under different tax ideatificadon
numbers, we searched commerciully available data bases that ist
officers, stockholders, aad partners of facilides (the California Ficu-
nous Business Name Listing, the Executive Business Listing, and
other suate and national data bases on corporations and limited
pannenships available from laformaton America, Atlanta). If this
search failed w idendfy common ownerthip, we then directly tele-
‘phoned the referring physician's office and inquired about commea
ownership.

Physicai-Therspy and Psychistric-Evalustion Services

We used one of California’s largest data bases on workers' com-
‘pensation claims (that of the Industrial Indemnity Co., San Fran-
cisco) to analyze the frequency and cost of physical-therapy and
psychiatric-evaluation services provided to injuted workers. The
data base was selected because it was enmplete and contained infor-
‘Tnation on a large number of patients distributed throughout Cali-
fornia. Information about each case was stored longitudinaily; thus,

" the data base contained claitns informacion for all services provided

to the injured worker during the endre nine-month period of the
scudy,

Dan on all patients covered by workers’ compensadon in Califor-
nia who received physical-therapy or prychiamiceevaluation serv-
ices from October 1,-1990, through June 30, 1991, were analyzed.
Our analysis compared the rates of use and costs of physiclsthera-
py 3ad psychiatricrevaluation services for physicians in the self
referral and independentsreferral groups.

Since musculoskeletal injuries make up the majority of all work-
ers’ compensation medical cases, we were able to limit our evalua-
ticn of pbysical therapy to providers with substantial experience in
treating industrial musculoskeletal injuries. We defined this degree
of experieace as the treamment of 10 or more cases of musculoskele-

+ wl injury during the study period. There were 76 providers whu met

this eriterion; they weated 1257 cases of musculaskeietal injury.
Using the method described above, we were able to determine in all
instances whether the referring providers were in the sell-referral
group or the independent-referral group,

INCREASED COST AND USE DUE TO PHYSICIAN SELF-REFERRAL — SWEDLOW ET AL.

1508

In California, patients covered by workers' compensation are
most frequently referred for psychiatric-cvaluation services to docu-
ment & claim of “stress.” This evaluation virrually always includes
both psychometric testing and 2 psychiatric-evaluation report. (We
documented this fact in a preliminary analysis of our data base.)
We therefore limited our analysis of psychiatric-evaluation services
to cases in which there was both psychometric testing and a psychi-
atric-evaluation report. Altogether, 175) (39 percent) of the cases
within the data base met this criterion. A random sample of 220
cases (13 percent) was selected for analysis of ownership. We were
able to determine ownership and self-referral or independent-refer-
ral status in each of chese cases.

We also compared the cost and appropriateness of MRI scans in
the self-referral and independent-referral groups. Appropriateness
of referral for an MRI scan was determined under a prospectve
precertification program. All physicians’ requests for MRI scans
(regurdiess of the body part 1o be examined) were referred by In-
dustrial Indemnity to a natiunal, independent utilization-review
firm for precertification review of medical appropriatencss. The
firm's exiteria for appropriateness were established by a pane of
board-cerrified specialists in orthopedics, industrial medicine, and
radiology. Afier initial development by an independent board-ceru-
fied radiologist and the medical dircerors of the utilization-review
firm and its parent (one of the three largest companies managing
health maintenance organizations in the United Statas), the eriteria
were reviewed and revised by a panel of independent, practcing
experts in managed care who were all board-ceruified in orthope-
dics, neurviogy, neurosurgery, or radiology.

On the basis of medical documentation of the patient’s injuries
and conversations wiih the physician who requested the MRI, the
feview firm gave an opinien on the medical appropriateness of the
procedure before it was performed. The revicwers were blinded ©
the physician's relation with the MRI center,

The classificadon of a procedure as medically inappropriate
could be appealed. To be certain that the reviewer's decision did not
merely defer an appropriate scan to another date, cascs in which the
MRI was categorized as medically inappropniate were followed for
an additional six months. In all cases in which & scan was appraved
within six months after the original requese, the MRI was consid-
erwd o be medically appropriate.

All 864 requests for MRI scans from January 1, 1991, through
June 30, 1991, were evaluated. We were able to determine whether
the physician had an ownership interext in the facility in 502 (58
percent) of these cases.

Statistical Analysis

Continuous variables are presented as means =SD and were
compared by two-tailed tetaats. The proporton of cases in each
group was assessed by the chi-square test. Forall analyses, a P value
of less than 0.05 was considered to indicate statistical significance.
Results were analyzed with use of the Crunch¢ Statistical Package
(Oakiand, Calil). ‘

Resurrs

Physical Therapy

Table 1 shows the 1257 cases of musculoskeletal
injury (whether or not the patients received physical
therapy) according to AVG and type of provider
(whether the provider practiced scif-referral or inde-
pendent referral). Four AVGs account for 92 percent
of all cases; there was no significunt difference in the
distribution of AVGs between the self-referral and in-
dependent-referral groups.

As shown in Table 2, physical therapy was initated
more than twice as often by physicians in the seli-
referral group (in 68 percent of the cases) as by those
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in the independent-referral group
(30 perceny; P<0.01). The mean
cost per case for physical therapy in
the self-referral group ($404=102)
was significantly lower than that
in the independent-referral group
(3440=167; P<0.01). )

Paychisthc-Evaiustion Services

Table | classifies the random
sample of 220 cases in which pa-
tients received both psychometric
tesung and psychiatric-evaluadon
services, according to AVG and
provider type. There was no signifi-
can difference in the distribution
of AVGs berween the two types of
providers. As Table 2 shows, the
mean cost per case for psychiatric-
evaluadon services was 26 percent
higher in the selfereferral group
(83,222=1,451) than in the inde-
pendent-referral group ($2,550=
742; P<0.01). This difference was
due to the higher cost of psycho-
metric testing ($1,165%728 wvs.
$870=482; P<0.01) and the great-
er number of tests per case and to
the higher costs of psychiatric-eval-
uadon reports ($2.056=1,063 vs.

THE NEW ENGLAND JOURNAL OF MEDICINE
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Table 1. Distribution of AVGs and Mean Cost per Case in the Seif-Referral and inge-
pendent-Referral Groups.®
e e e SR ——

AVG Cope anDd CaTROORTY Cases Cour se2 Cass
MLF- TNTETRADENT =mLP. RAEFTNDOT
WAL SEYIARAL REFRARAL SAFERRAL
ao. (%) memnt 25D (3

Phyvical therapy

324 Modical back problemst 632 (62) 135 (36) 406=93 8131

825 Tendonitis 162 (16) 43 (18) Ise2119 aste1m

§29 Stnin of srm or thoulder L7 A)) 18 (3) 4]3=88 3602234

326 Wound or frecmire of armoor 58 (6) 18 (8) =122 401=188

shouider

323 Trauma w0 fingen of west 42 (4) 12(5) 416295 261=200
Othert 36 (4) 14 (6) asdzit 189=1
Totai$ 1017 (100) 240 (100) a04T 102 4402167
Prychistric servies

$24 Medical bmck prodiemad 61 (39) 803N 323021493 23402697
2120 Mimor wounds and injusies 58 3N 18 (2%) 3,21521.420 2.887=743
1941  Individual supportve 4 8 (12) JHex| 465 22142626

therapy

195 Unscheduled criais 10 (6) 3(5) 2.92921,153  2014=9%
1923 Owrer menal divaurbances 6 (6) 701 43721967 27442748
Onher 6 (8) 5(8) 2.78021.091 2.751=736
Toalt 155 (100) 65 (100) IZR=1.A50 25492742
MRI

824 Madical back problems 273 (8 165 (88) 9812231 Bax171

329 Sauin of I or Shoulder 30 (10) 14 (7) 936=1 Tz
Onher 12 (&) (4 4= 199 1.103=180
Toal 315100)  1%7 (100) 9762226 =170

SAVG @enoms te Axinistwry Visit Crengs ciamificasen. ™ Thore werw o ngadh mn © U distidean of

AVGs for phynical Merapy. prychiamicvalmtion services, o¢ MRI hetwasn Ot saif-refernl group add e maeomsden:-
retuvel growp. by the chi-aquar wexz. Paraeniages do act lweys iowl 10D, bmcmas of rewsdug-

1Difereaess in coRt Metwazs @ seif-raferal and isdcpchdnriaiem) Lt wore wnibcax (P<0.05) by Lwst.
TDiflarences is cont erewns S scif-fefornl and indepadattferral goeps were mgnifcant (P<0.01) by st

$1,680=578; P<0.01) (since psy-
chometric tesis are reimbursed according to the

California Official Medical Fee Schedule, which pays

the same amount for each psychometric test regardless
of the test, the cost per case for these reports is
directly propordonal to the number of tests per-
formed).

MRI Scans

Tabies | and 2 show the results of our study of the
medical appropriateness of MRI scans. A total of 502
requests for precertification were received from imag-
ing centers in which ownership could be identified. In
Table 1, these cases are classified according o AVG
and provider type. There was no significant difference
in the distribution of cases between the sclf-referral
and independent-referral groups.

As shown in Table 2, 38 percent of the scans re-
quested by physicians in the self-referral group were
found to be medically inappropriate, as compared
with 28 percent of those requested by physicians in the
independent-referral group (P<0.05). There was no
significant difference in cost per MRI procedure be-
tween the two groups.

Discussion

This study demonstrates that self-referral increases
the cost of medical care under workers’ compensation
for each of the three types of service studied, but by a
different mechanism in each instance: by substantdally

increasing the percentage of injured workers who re-
ceive physical therapy (which more than offsets the
slight decrease in cost per case): by increasing the
number of psychometric tests and the cost of psychiat-
ric-evaluation reports; and by increasing the frequen-
¢y of requests for clinically inappropriate MRI scans.
These higher rates of use and higher costs have impor-
tant implications for workers’ compensation expendi-
tures, since sclf-referral is the predominant form of
referral for these services.

Physical Therapy
According to the California Workers’ Compensa-

tion Insutute (CWCI) 1990 Medical Fee Survey of 39
private and public insurers, physical therapy repre-

. sents 56 percent of all outpatient procedures and 34

percent of all outpatient costs for the treatment of
injurcd workers in California.'* This represents an in-
crease of 31 percent in the volume of services in rela-
tion to other outpauent procedures since the CWCI's
1988 study.'®

Injured workers usually receive a prescription for
treaument from a physician (an orthopedic spedialist -
or physician at an industrial medical or multispecialty
clinic) to the physical therapist for specific treatment.
Over the years, many physicians and clinics thatoaf .
patients covercd by workers’ compensation have & -

tablished physical-therapy departments within thell*
general operations or have estahlished separate P}'?"

5
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Table 2. Frequency of Use of Services and Cost per Case in the Sel-Referral and
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ceat) higher if these injured work-

independent-Referral Groups. ers were evaluated by self-referring
e : :
rather than independently referri
Vaziastt ; Casas . Conr rez Cast ractiti ep 4 ng
wos. smLrnoem- oS- mrDoe. 12 *
ENDENT PENDENT B> PENpENT yE Dt
1:1:.... wRL une' . amA arm tano® Psychistric-Evaiustion Services
. (%) o 25D (3) The CWCI estimates that ap-
Physicad o . proximately 6 percent of the total
Ne, of muscuioskele- 1017 (100) 240 (100) . — - - - medical payments ufnder workers’
@l wowsies § compensation were for psychiatric
Cases with physical 690 (68)t 71 (30) 23 4E02F 402167 09 services in 1991.% California state
Prychistric scrvices law defines a valid claim of work-
Cares with puychist 155 (100) €S(100)  —  2.086=1063¢ 16802578 12 related stress as one in which the
fic-cvuluation ree work cnvironment contributes 10
ports ' percent or more to a worker’s total
Cases with psycho 155 (100 65 (100) - 1.165=7228 mtm 1.3 stress lml some argue lhat ﬂ'ﬁ.ﬁ
Mmetc wsung "
Cont of toal evaln.  — - - 322z AS1E 2802742 13 definidon of compensable work-
on place stress has created a referral
:‘:‘ - 100 187 (100 environment that encourages exces-
wests far scans k ) - - - - A . .
Scams fourd medicai- 121 OB S2(2%) 1.4 6226 =N 10 sive evaluadon and testing.
ly inappropriste We found that 70 percent of

TThe raiio of Uwe wumier af cascs or Uhe AN per 208 12 the Sif-relens) grodp @ O 1 S indepmadessrtarnl grec),
TThe prpmctian of cases 1 woich pirysaa] Bic7apy was orderad i ths sslf eulaml 3d mdspuatscaesiarl prosm &

sigatcandy (PCO.UL), By the chi-squwe e

SThe. masn cost pet case differad Agnifcndy Seteans B mifestaral SO Wt B indepatementaral growp

(P<0.01), by tes.

§The peopartion of case o which MR seass were femad 10 be madically isapproprias ¢iffered sigaibonatly bovwans the

wil-reforml group sad the imicpmndere.minral woup (P<0.05) by B¢ chi-mpure wut.

ical-therapy [acilitics that they own but that are oper-
ated as distinct financial entities.

In Florida, Mitchcl and Scote recentdy found that 40
percent of ?hysicnl-therapy facilities were owned by
physicians.’ Our study focused on California physi-
aans who treat large numbers of musculoskeletal inju-
ries and found that 91 percent of all physical therapy
was performed by providers who engage in self-refer-
ral (Table 2), and the frequency with which physical
therapy was initiated was 2.3 times greater in the self-
referral group than the independent-referral group.
The cust per case of physical therapy, however, was
about 10 percent higher in the independent-referral
group. -

In this study, there was no significant difference in
case mix between the self-referral and independent-
referral groups (Table 1). In the absence of measures
of severity of illness among outpatients, it is therefore
impossible to determine whether the lower cost per
casc in the selfereferral group reflects more efficient
care or the provision of physical therapy to patients
with less severe injuries, since self-referring practition-
ers initiate physical therapy at'more than twice the
rate of independent providers.

Regardless of which hypothesis is correct, this small
difference in cost per case is more than offset by the
dramarically greater [requency with which self-refer-
ring providers initiate physical: therapy. As Table 3
shows, for every 1000 workers with musculoskeletal
injuries, the costs incurred by the California workers'
compensation system would be $143,672 (110 per-

all psychiatrie-evaluation services
were requested by providers who
had an ownership interest in the
entity that provided both psycho-
metric testing and psychiatric-eval-
uation reports (Table 2). Fur-
thermore, evaluation costs were 26
percent higher when this ownership
relation exsted.

As indicated above, a referral for evaluadon virtual-
ly always results in charges for two services: psycho-
metric testing and a psychiatric-evaluation report that
synthesizes the findings of the psychometric tests with
the findings from the psychiatric history and examina-
tion. Therefore, if a provider with an economic inter-
est in a facility were motivated more by monetary in-
centives than one without such an economic interest,
we would expect this to be reflected in greater use
and higher costs of psychometric testing, as well as a
more extensive and therefore more costly evaluation

rt, which would be required to integrate the re-
:Yr: of more extensive testing. As shown in Table 2,
the cost of each psychiatric service and the mean cost
per case were significantly higher in the self-referral
group than the independent-referral group; the differ-
ences in cost were as follows: psychometric testing, 34
percent; psychiatric evaluation reports, 22 percent;
and ol evaluadon, 26 percent.

As Table 3 shows, for every 1000 workers receiving
prychiatic-evaluation services, the costs incurred by
the California workers’ compensation system would
be $672,000 (26 percent) higher if these workers were
treated by physicians in the self-referral group rather
than the independent-referral group.

MRI Scane

MRI has gained prominence as the diagpostic im-
aging twol of choice in the assessment and docu-
mentation of specific types of injuries. California cur-
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Table 3. Additional Cost incurred by the Calfornia
Workers' Compensston System for Each 1000
injuries Treated at Seli-Referral Rather Than
independent-Referral Rates.

Sar iNvarenoewt
Sovcs Rereanas Rorsazal
Physical therspy
No. of muscuiorkeletal inpuries 1000 100
R of referral for physical X 6Th x 296
Carapy
V  No. of cases with physical 1353 9%
therspy
Cost per case XS4 X $440
Totml cost of physical therapy 27912 $130260
Additional cost per 3143672 (110y
1000 cases (%)
Paychistric servicss
No. of cases with peychiatic- 100 1000
evalustion setvices
Coxt per ease X 3120 x $2.550
Toul costof peychiamicevaius- - $3.22.00  $2.550.000
Bon ervices
Addisonal aost per S§T2.000 (26)
1000 cases (%)
MR?
No. of requesss for MRI e o] 1000
Raiz of ingppropnate scans x 3gd x 278
No. of inappropnaz acyas 134 78
Cost per case x $976 x_$990
Ceut of insppropriste MRI $374.784 $275.420
. » Comt differenzial for sppropriaze -— 810,108
scans®
Toml cost of MRI scans $374,734 $285.318
Addidonal cost per $§9.456 (31)
1000 cases (%)
., oond (Sl aw) of e TR MRI
ey o pproves prow

rently has approximatcly 400 MRI machines (Mitchel
J: personal communication). Recent studies have
shown that such a concentration of imaging centers is
associated with higher rates of use. After adjustment
for the characteristics of the population. Californians
undergo 51 percent more MRI procedures than the
national average.” Leape et al. similarly concluded
that an increased concentration of providers increases
rates of use.'” In their study, regions with a high rate
of carotid cndarterectomy had twice as many sur-
geons performing the operation as regions where the
rate was Jow.

We found MRI scans to be medically inappropriate
38 pcrcent more often when ordered by self-referring
physicians, suggesting increased rates of use in this
group. The higher rate of inappropriatencys in the sclf-

Nov. 19, 1997

referral group may help explain the Florida study’s
finding that rates of use in these physiGan-owned
facilides were 14 to 65 percent higher than in 2 control
area.’

“Table—3 illustrates the effects of these requests
for medically inappropriate scans. For every 1000
requests for MRI scans, the costs incurred by the
California workers' compensation system would be
$89.456 (31 percent) higher if these requests were
made by self-referring physicians rather than by phy-
sicans in the independent-referral group.

We are indebted 1o Mr. Will B. Murphey for his support and
encouragement in this project.
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CONSEQUENCES OF PHYSICIANS’ OWNERSHIP OF-HEALTH CARE FACILITIES — JOINT
VENTURES IN RADIATION THERAPY

Jean _M. MrreneLy, Pr.D., aND JoNATHAN H. SunsminNg, Pu.D.

Abstract Background. Physicians are increasingly the
owners of ;health care facilities to which they refer pa-
tients for services but at which they do not practice.
We studied such ownership arrangements, known as
“joint ventures.® in the field of radiation therapy, examin.
:‘g‘l%ﬁreﬂectsmmuseofm.com.m

Methods. Because 44 percent of free-standing tacili-
tiss providing radiation therapy in Florida in 1989 were
joint ventures, as compared with 7 percent eisswhere (95
percent confidence interval, 3 to 10 percent), we com-
pared data for Florida with comparable data for the re-
mainder of the United States. We also compared radi-
ation-therapy facilities in Florida that were established as
joint ventures with those that were not. Since most data
were derived from emtire populations rather than from
samples, any differences found were of necessity stafist-
cally significant.

Resuits. No joint-venture facilities providing radiation
therapy were located in inner-city neighborhoads or rural
areas, but 11 percent of other free-standing tfaciiities
and hospital-based facilities were located in such areas.
Among free-standing facilities, joint ventures received 39
percent of their revenues from patients with weil-paying
insurance coverage, as compared with 31 percent for fa-
cilities that were not joint ventures (P<0.01). The frequen-

NDER federal law, it is illegal for physicians to

receive kickbacks for referrals of Medicare and
Medicaid patients. Thirty-six states also have anti-
kickback laws of various types that apply to both pub-
licly and privately insured patients. General prohibi-
tions of referrals to facilities in which physicians have
a financial interest are uncommon, however.!? None-
theless, in recent years physicians have come to own
nearly every type of health care business to which they
make referrals, but at which they do not direcdy pro-
vide services.’ Some critics arguc that such amrange-
ments, known as “joint ventures,” have proliferated
because they are lucrative investments from which the
referring physicians are able to carn disguised kick-
backs.!

Critics contend that the financial incentives for re-
ferring physicians that are created by joint ventures
lead to overuse of services, increased costs to consum-
ers, reduced access for the poor, and service of dimin-
ished quality.** Proponents claim that joint ventures
may incrcase access to care for persons in medically

From the Gradusiz Public Policy Program, Georgetown University. Washing-
wm. D.C.. snd e Deparunent of Econanics. Plarids St Usiversity, Tallabas-
s .M. M), and the Resaarch Dopmromeat. Amcrican College of Radiology,
Remen, Va. (J.H.S.). Address reprint roquesss ©o Dr. Mitchel a2 the Gradumste
Public Policy Propam. Geerperown Univenity, 3600 N St.. NW_ Suise 200,
Washingion, DC 20007.

oy and costs of radiation-therapy treatments at free-stand-
ing centers were 40 to 60 percant higher in Florida than in
the rast of the United States: there was no beiow-average
use of radlation therapy at hospitals or higher cancer rates
that explained the higher ratas of use or higher costs in
Florida. Radiation physicists st joint-venture tfacilities
(the principal personnel invoived in quality control other
than physicians) spent 18 percent less time with each
patiert over the course of treatrnent than did their coun-
terparts at free-standing facilities that were not joint
ventures (P<0.05). Mortaiity among patients with cancer
in Florida was not iower than the U.S. sverage, even
though joint ventures are much more common in that
state.

Conciusions. Joint ventures in radiation therapy ap-
pear 1o have adverse effects on patients’ aceess to care.
They also appear to increase the use of services and costs
substantially. Some indicators show that joint ventures
cause either no improvement in quaiity or 8 decline. Our
results add to the evidence indicating that physicians’ sel(-
referral generally has negative consequences. We recom-
mend legisiation to ban ownership of joint ventures Dy
referring physicians. Such legisiation needs to be carefully
designed in order to achieve its objectives and forestall
new, financially abusive arrangements. (N Engl J Med
1992;327:1497-501.)

underserved areas, may provide needed financing,
and may allow physicians to improve the quality of
the services provided to their patients.”'® Despite in-
tense debate, there is little cmpirical evidence of the
effects of joint ventures involving physicians.

This study uses recent data, principally from Flor-
ida, to examine the cffects of joint ventures in radi-
ation therapy. Previous research on the effects of phy-
sicians’ financial interests has concentrated on use of
services and costs.'""'$ We examine a broader range of
effects, including those on access and (to a more limit-
ed extent) quality, in accordance with a recent scudy
conducted by one of us.’® The examination of data
from Florida is particularly appropriate, because a
large proportion of the free-standing radiation-thera-
Py centers there arc owned by referring physicians. In
contrast, joint-venture centers providing radiatdon
therapy were rare elsewhere before 1991. Thus, com-
paring the situadion in Florida with that in other states
constitutes something of a natural experiment.

MzTHoDS
Al free-standing facilivies providing radiadon therapy and all
acute care general hospitals in Florids were sent quesuonnaires as
part of s comprehensive study of health care facilices commu-
sioned by the Florida legislature.' Twentysthree of the 52 free-
standing facilides (72 pereent) provided informauon on ownership,
staffing, and revenue according to catcgory of paver; facilities that

-\ -4 ?_,,,_
S» M7
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did not respand were contacted by telephone for informatien about
their ownership. Over 95 percent of the 238 acute care licensed
bospitals returned the surveys, from which we identified 39 hospiral-
based departments providing radiation therapy.

The free-nanding facilities were classified according to ownership
status as cither joint veneures or non-joint ventures. The term “joint
venture” was defined 0 indicate any ownership or investment inters
est between a referring physician (or other health care prolessional
making referrals) and 3 business providing radiaton-therapy serv-
ices. Because radiation oncologists are consultative physicians who
receive and treat patients referred by other physicians, radiation-

therapy cenyers owned salely by such specialists are not joint ven-

tures. Joint ventures located outside Flarida that provided radiation
therapy were sdentified by rabulazing dats (rom the 1989 Group
Practice Survey of the American College of Radiclogy.”

Access

We compared joint ventures with other facilities providing radi-
ation-therapy services in Florida in order to evaluate geographic
access —- that is, whether any facilities were located in inner-cicy
neighborhoods er outside urban areas. In accordance with the prac-
tice of Florida's Department of Heaith and Rebabilitative Services,
we defined urban arcas to inciude metropolitan staustical areas (as
designated by the U.S. Census Bureau) and counties with a popula-
tion in excess of 100,000 persons.

We also evaluated economic access by comparing the percentage
of revenues derived from well-paying sources with that derived from
poorly paying scurces, Maaaged care payers, Bluc Cross, and com-
mercial insurers were classified as weli-paying sources, because dur
ing 1989 these payers reimbursed, on average, about 90 percent of
the submitted charges. In contrast, during 1989 Medicaid reim-
bursements for radiation-therapy services averaged berween 5 and
10 percent of the full charges, Medicare reimbursements aversged
appraxirnately 70 percent, and paticats nominaily paying their own
bills were typically recipients of charity care. These were i
as poorly paying revenue souress.

Use of Servicas

Radiation therapy for cancer h2s become somewhat standardized
as 3 resuit of the Patteras of Care study.'>™® Heace, sny variadons
in use associated with joint ventures are likely to result more
from different numbers of patients recciving treacment thas from
changes in the number of services per patient treated. Radiadon
therapy thus offers an interesdng contrast to clinical laboratory
services, in which investors who are referring physicians an easily
increase the use of services not only hy ordennag tests for more of
their patients, but also by ordering more tests per patient.

We evaluated the effects of joint ventures en the use of services by
wuking s market-area approach?!'? Specifically, we measured the
use of radiation-therapy services per Medicare beneficiary in Floe
Wa and compared thesc figures with cotresponding data for the rest
of the United States. Such ratios of vse to population ke into
acceunt differences both in the percentage of patientss receiving
treatment and in the number of services provided 1o each such
patienc.

An analysis of Medicare data is particularly appropriate in the
ease of radistion-therapy services because cancer. the disease that is
trested by radiation therapy, is very much a disease of the elderly
(persans 65 years of age ar alder). The source of data used to study
use of services and costs was the procedure file of Part B Medicare
Annuai Dats for 1989. This file contains dam on all physicians’
services provided under Medicare, including the: number of serv-
ices, the charges submitted, and the amousts paid according to
procedure, locality and state. and place of service (ie., hospiral or
noahogpital), and other variables. '

Two measures of use were empiloyed: the number of radiation-
therapy services per 1000 Medicare enrollces and the number of
relativesvalue units for radiadon therapy per 1000 Medicare enroll-
tes. To standardize the count of services, cach “weekly trestment
mansagement” service (aodes 77420 w0 77430 of Cuwrrent Precedurs!
Terminology, fourth revision [CPT-4]) was counted as five services, in
accordance with Medicare’s definition of weekly weatment manage-
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ment.® The Medicare relative-value scale for radiaton-therapy
services was develgped by radiation onesiagists. A relative-vaiue
scale recognizes the amount of work invoived in providing each
individual service and thus represents a more refined measure of use
than a simple count of services,?* The use of hospital-based facili-
ties, which may serve as a substitute for the use of free-standing
ccnters, was measured in the same two ways.

We also compared both the incidence of cancer and mortalicy
from cancer in the Florida elderly populstion in 1989 with the corre-
sponding stadstics for the endre United Scates, since these factors
could underlic differences in service use. Data on cancer in Florida
were obtained from the Florida Department of Health and Reha-
bilitadve Services. Natianal data were obtained from tiie Surveil-
lance, Epidemiology and End Results (SEER) program of the Na-
tional Cancer Insatute, with the incidence dats for 1984 through
1088 exuapolated to 1989,® and from the National Center for
Health Stanstics (for 1989 death rates). With respect 1o age and sex,
the compasition of the Florida elderly population was almost ident-
cal to that of the overall U.S. elderly population, 50 no adjustments
for age or sex were made 1o the data on use of services or cancer
rates.

Costs

We compared the Medicare Part B data on submutted chisrges
and amounts reimbursed by Medicare (the sc-called “allowed
charges™) for all radistion-therapy procedures rendered in free-
standing facilities in Florida with the corresponding figures for the
rest of the United Staces, Freevstanding facilitics charge a global fee
that includes boch the phyrican's “professional component™ and
the techaical or facility component. Submitted charges and pay-
ments for radiation-therapy procedures performed in hospitals were
not anaiyzed, because the Medicare Part B file centains only the

physician's professional component.

Quality

We evaluated the usc of time by radisuun physicists, the nonphy=
sician personnel most responsible for quality conerol. Specifically,
we compared joint ventures and non-joint ventures with respect to
physicisa’ hours of work per patient treated in free-standing facilie
ties. We also com outcomes of cancer in Florida with those in
the United States as a whole. ‘L he outcome measure was an approxi-
mation of the cancer iethality rate, calculated as the number of
cancer deaths in 1989 divided by the 1989 incidence rate for cancer.
Since outcomes of cancer differ accarding 10 age ana sex, and this
measure may be sensitive to very small differences, we adjusted the
U.S. nationwide data to the age- and sex-related mix of Florida's
elderly population befare computing the U.S. lethality rate, The
statistic we used was 9ot a strict case faulity rate. For example,
some of the 1989 cancer deaths invoived patients who were first
given their diagnotes in carlier years. However, since incidence and
death rates change slowly, a comparisen of our statistic across geo-
graphic areas provides a reasonable measure of relative outcomes.

Statistical Anulysis

Percentages of revenue derived from high-paying scurces and
phyiicias’ dme spent per patient were compared by two-tiled
tetests. Since the sample of radiation-therapy facilitics represented s

" large pereenuge of the wral number, we applied the usual finiter

population carrection factor to adjust the standard errurs of these

. varizbles. The Medicare data represented the entire pupulaian.

rather chan a sampie. In such cases, the usual view of saatisticiams is
that tesus of significance are not required, because all differences
found are real ® ‘

Resurts

During 1989, 14 of the 32 free-standing radin.io.n—
therapy facilities in Florida (44 percent) were joint
ventures. Tabulations from the 1989 Group Pracuce
Survey of the American College of Radiology show
that elsewhere in the United States, 7 percent of such
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centers (95 percent confidence interval, 3 to 10 per-
cent) were joint ventures.

Access

None of the joint ventures among the free-standing
radiation-therapy centers in Florida were located in a
rural county or an inner-city neighborhood. In con-
trast, 1 of the 18 free-standing centers that were not
Joint ventures (€ percent) was located in a rural coun-
ty, and 5 of the 39 hospital-based facilities (13 per-
cent) were situated in inner-city neighborhoods.

With respect 1 economic access, we found that
among free-standing faciliies in Florida, the joint ven-
tures generated 39 percent of their revenues from
high-paying sources. In comparison, free-standing
centers that were not joint ventures derived 31 percent
of their revenues from such sources (P<0.01).

Use of Services

At free-standing centers, the number of radiation-
therapy procedures per 1000 Medicare enrollees was
58 percent higher, and the number of relative-value
units for radiation therapy 53 percent higher, in Flor-
ida than the average in the rest of the United States
(Table 1). ,

The frequency with which radiation therapy was
administered in hospital-based facilities, measured by
a count both of procedures and of relative-value units,
was slightly higher in Florida than in the rest of the
United States (Table 2). The higher volume of serv-
ices performed in hospitals as compared with free-
standing centers, both in Florida and nationally, does
not imply that hospitals use more resources to treat
padents. Instead, it probably indicates that there are
more hospital-based facilities than free-standing cen-
ters. The incidence of cancer among the elderly in
Florida and the mortality rate from cancer were, re-
spectively, 8 and 6 percent below the national average
(Table 3).

Costs

For every 1000 Medicare enrollees, the submitted
charges for radiation therapy performed in free-stand-
ing centers in Florida exceeded the submitted charges
for the rest of the United States by 42 percent ($13,290
vs. $9,572) (Table 1). A similar comparison of the
amount actually paid by Medicare (the “allowed
charges™) shows that in Florida, Medicare payments
for radiation therapy provided in free-standing centers
exceeded the average payments elsewhere by almost
46 percent (9,572 per 1000 enrollees in Florida vs.
$6,556 nationally).

Qusity

Among free-standing facilides, the joint ventures
used radiation physicists 18 percent less than facilities
that were not joint ventures. They averaged .78 hours
of physicist ime per padent treated, as compared with
5.82 hours for free-standing facilities that were not
Joint ventures (P<0.05). Approximately 54 percent of
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Table 1. Cost and Fraquency of Radiation-Therapy
Servicas Provided in 1989 at Free-Slanding Cen-
tors, per 1000 Medicare Enrolises.

P ]

No. or
Retative-
No. or Yatue
Massusz nocoovis  Unrrs CiHazoes (S)
SUMRITED ALLOWED
Plorids 139 1165 13.290 9.572
Restof US. . 2 9328 6.556
Exces. Fionida aver 58 53 4 a8
rest of U.S. (%)

padents with cancer died of their diseasc in Florida, as
compared with 53 percent nationally (Table 3). Ad-
justments for age and sex made a difference of ap-
proximately 0.1 percent in this measure of lethality.

Discussion
Fln_dlngs in Florida

Our analysis of Florida shows that free-standing
radiation-therapy facilitics owned by referring phy-
sicians provide less access to poorly served popu-
lations than other types of radiation-therapy facili-
ties. Geographically, hospitals provide the most ready
access for such populadons, because a considerable
percentage of hospitals are located in inner-city neigh-
borhoods. Economically, joint ventures “skim the
cream,” because they generate substantially more of
their revenues from patients with good insurance than
do free.standing centers that are not joint ventures.
The disparity we measured would probably have been
even greater if we had data on sources of revenuc for

Tabie 2. Frequency of Radiation-Therapy
Servicas Provided in 1989 at Hospitals, per

1000 Mecticare Enroiiees.
P e L
No. or
RpLanve-
No. of Vatug
[T T ProcTOULES Umrs
Florids 186 76
Remtof U.S. 182 678
Excess, Flonda over 3 13
restof U.S. (%)

Tam&wwﬂu:’amgmes«dyh
1989.

— ___—  ——— ——— — —__——
© B

Uwrrap DwveiSNcE
Maasvar Piossea  STATES (%)
pov JOD eidarty
Incidence 13.2 20582 -8
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hospital-based facilities, many of which are located in
inner cities. “Cream skimming™ tends to undermine
the finandial base of facilities that are more willing to
treat poorly insured patients.

Since 44 percent of the frec-standing facilides in
Florida were joint ventures, as compared with 7 per-
cent ehcthre, joint ventures must be regarded as a
likely explanation for the high levels of use and costs
characterisdc of Florida. Morcover, we investigated
the two most obvious alternative explanations: that
free-standing centers substitute for hospital-based fa-
cilities and that cancer is more common in Florida
than elsewhere. Our analyses show that neither of
these explanations is valid. Indeed, since the usc of
hospital-based radiation-thcrapy services was slightly
higher in Florida than elsewhere in the United States
and the burden of cancer lower, thesc factors should
lead to lower use and costs at frec-standing centers in
Florida.

A replication of the analysis of use of services with
1988 data showed that rates of use in Florida were at
least as far above the U.S. average in 1988 as in 1989.
Therefore, the 1989 findings were not a onetime occur-
rence, Since use of services and costs at free-standing
facilities are about equally elevated in Florida, the
increase in use is probably the principal cause of the
higher costs.

Other evidence supports the contention thart joint
ventures are responsible for the increase in service use
and costs. Several recent studies have found that when
physicians gain finandially from the provision of serv-
ices, as is the case with joint ventures, service use and
costs are substantially higher.!!"'*!® In one case in
Florida, a radiation oncologist in an academic center
reported that in an area where approximately 80 pa-
tients per day had reccived radiaton therapy, the
number increased to approximately 110 after the
opening of a free-standing facility owned by some 175
referring physicians.?’ Additional case studies of this
sort would help resolve the issue of causality more
definitively. Currendy, Florida’s high rate of use of
services and costs could possibly be explained by fac-
tors other than joint ventures. For example, physi-
cians in the state may provide more services for all
kinds of illnesses, with radiation therapy being only an
example of this pattern. Nonetheless, joint ventures
are extremely common in Florida in many types of
bealth care services,’ and this might well account fora
generally higher use of services.

Our evidener with regard to quality is quite limited.
Traditionally, quality has been conceptualized as con-
sising of a number of factors relsted to structure,
Process, and outcome. We measured only one struc-
ture variable (staffing with physicists) and one out-
Come variable (the percentage of patients with cancer
whao die of their disease). The structural measure sug-
Bests that quality is lower in joint ventures. Our out-
Come measure was probably not particulariy sensitive.

use many patients with cancer receive no radi-
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Sdill, it is clear that moruality from cancer in Florida
has not declined substantally, despite the many joint
ventures in the state.

Policy Considerations

Atits annual meeting in December 1991, the Ameri-
can Medical Association (AMA) adopted new guide-
lines on joint ventures, specifying that “physicians
should not refer patients to a health care fadlity out-
side their office practice at which they do not dircctly
provide care or services when they have an investment
interest in the facility.”?® An exception was made for
facilides established both because there is a demon-
strated need in the community and because alterna-
tive financing is not available. The AMA emphasized
that a physician’s professional obligation is to the well-
being of the patient and that the financial interest
created by joint ventures results in at least the appear-
ance of a conflict of interest.

Our findings documendng the generally negative
consequences of joint ventures in radiation therapy,
the similar findings of others on the effect of physi-
cians’ finandal interests,''"'*1¢ and the conflict of in-
terest inherent in self-referral by physicians all lead us
to conclude that joint ventures involving referring
phvsicians should be made illegal. The AMA's repu-
diation of its strong stance in June 1992 shows that
professional guidclines are a weak reed. The existng
federal anti-kickback law is in itself not an adequate
remedy, if only because most paticnts are not covered
by Medicare or Medicaid, and therefore the federal
law does not apply to them. Banning joint ventures
should substandally mitigate the continued escalation
of health care costs. Such prohibitions have been rec-
ommended by President George Bush as part of his
comprechensive program of health care reform.® Bans
on physicans’ joint ventures, covering various types of
services, were enacted this year in Illinois, Florida,
and New York.

For such laws to be effective, they must include a
requirement for the reasonably prompt divestiture or -
dissolution of existing joint ventures. For example, the
federal ban on joint ventures involving clinical labora-
tories allowed two years for divestiture or dissolution.?
Provisions that allow “grandfathering™ over the long
or moderately long term only perpetuate delcterious
effects. Also, the laws must effectively prevent new
forms of abuse. If jaint ventures arc clearly outlawed
and actively prosecuted, we expect to see attempts
to achicve the same inappropriate financial gains
through legal stracagems intended to make a facilicy to
which a physician refers patients appear to be part of
the physician’s own practice.

Rorerencas

1. Fiosncisl smangements beewsen physicisns and health cure busincsser: re-
port © Compress. Bethesds. Md.: Deparmacst of Haahth and Human Scrv-
ieex, Office of inspectar General, 1989.

2. Financial srangements between physicians and health eare busioesses: 20sts
laws ond reguiscions. Bethesds, Md.: Deparovent of Health and Human
Serviens. O of [asneriw Geners!. 1989,
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not detected by current assays may yet be found in
both serum and cryoprecipitates.

The possibility that HCV infection is responsible
for many or perhaps most cases of Type II and Type
I11 eryoglobulinemia has therapeutic implications. In
the past, trcatment with plasmapheresis or plasma ex-
change plus corricosteroids or cytotoxic drugs was re-
served for patients with severe manifestations, such
as vascuiar insufficiency, renal failure, and progres-
sive fvolvement of the peripheral nerves. Combined
treatment was often remarkably effective under these
circumstances, but it was less effective in parcnts with
smoldering renal or neurologic involvement or painful
episodes of cutancous vasculitis. The favorable resuits
of treatment of mixed cryoglobulinemia with inter-
feron alfa are cncouraging®; this drug should be sub-
jected to multicenter controlied therapeutic trials to
determinc its efficacy in mixed cryoglobulinemia due
to HCV infecrion.

Several viruses have also bcen implicated in the
pathogenesis of Sjogren’s syndrome,'® but there is no
rigorous proof of an etiologic role for any of them. The
finding of HCV RNA in the serum of three of four
partients raises this issuc anew. Possibly, HCV will
prove to be the ¢tiologic agent of Sjégren’s syndrome,
or-perhaps HCV is merely another virus capable of
infecting salivary and lacrimal glands to produce a
clinical and histologic picture resembling idiopathic
Sjogren’s syndrome.

Medculous adherence 1o the proper methods of col-
lecting and processing samples is essential to the
detection of cryoprecipitable substances in serum.
At least 20 ml of blood (large amounts enhance the
likelihood of detecting small amounts of cryoprecipi-
tate) should be taken from a fasring padent (lipids
may interfere with the test by precipitating in the
cold). The blood (not treated with an anticoagulant)
is placed in tubes in warm water and transported
promptly to the laboratory. Once there, it is allowed tw
clot at 37°C for 1 hour and then separated in a warm
centrifuge; the clear serum supcrnatant is removed
and stored at 4°C for 72 hours. The scrum is examined
daily for cryoprecipitate. I any is detected, the
amount of cryoprecipitate (thc cryocrir) is deter-
mined, and the carefully washed cryoprecipitate is dis-
solved by warming. Its constituents are then identified
by immunodiffusion. Delay in the transport or refrig-
eration of the sample before processing will lead to the
loss of cryoprecipitable substances in the clot, which is
discarded when serum is obtained. Hence, in most
instances, blood 10 be examined for cryoprecipitabie
substances should not be drawn when the laboratory
is closed or about to close.

Finally, in view of the demonstration of HCV RNA
in the cryoprecipitate from many patients with Tvpe
IT and Type III cryoglobulinemia, the term “cryo-
globulin” no longer accurately describes the cold-pre-
cipitable substances recoverable from serum. The
phenomenon is oncc again in search of a name.

Massachusents General Hospiaal

Bosion, MA 02114 Kurt J. Brocx, M.D.
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“SELF.REFERRAL” — WHAT'S AT STAKE?

“SELF-REFERRAL’™ is the rtcrm used to describe a
physician’s referral of paticnts to an outside facility in
which hc or she has a financial interest but no profes-
sional rcsponsibility. This practice has become par-
ticularly prevalent in certain parts of the country,
where for-profit imaging centers. diagnostic laborato-
ries, home health care services, radiotherapy centers,
physiotherapy units. and other frec-standing facilitics
have been soliciting investments by physicians who
can refer patients to them. Self-referral is a prime ex-
ample of the current and growing encroachment of
commercialism on medical practice. The contentious
and emotional debate that has been waged over this
issue reflects the increasing tension between profes-
sional and business values in medicine.’

In December 1991, the American Medical Associ-
aton (AMA) scemed finally to have ended years of
ambivalence and uncertainty about self-referral when
its House of Delegates approved without dissent a
report from the Council on Ethical and Judicial Al-
fairs.? Taking a strong stand on the side of professional
values, the council advised physicians to avoid self-
referral, except when there is a demonstrated need in
the community for the facility and alternative financ-
ing is not available. The council acknowledged the
mounting evidence of excessive costs and rates of use
in joindy owned for-profit facilities but empha'sxzed
that it was primarily concerned about the integrity of
the profession. The following passage from the report
expresses its essential message:

At the heart of the Council's view of this issue is its conviction that,
however others may see the prafession, physicians are nat simply
business people with high standards, Physicians are engaged in the
special calling of healing. and. in that calling. they are the fiduci-
aries of their patients. They have different and higher dutics than
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ever the most ethical business person. . ., There are some activities
inveiving their patents that physicians should avoid whether or not
there is evidence of abuse.?

This admirable statement supports a position I have
repeatedly advocated for more than a decade?® — one
that was also strongly recommended by the Institute
of Medicine in its 1986 report on for-profit enterprise
in nealth care.’ '

Coming on the heels of recent similar statements on
stli-referral by such other major medical organiza-
tions as the American College of Physicians, the
American College of Surgeons. and the American Col-
lege of Radiology, the council’s report and its endorse-
ment by the AMA’s Housc of Delegates seemed w0
have settled the debate once and for all. Unfortunate-
ly, that did not prove to be the case. Six months later,
in June of this year, the House of Delegartes reversed
its position. By a close margin, the delegates approved
a new resolution introduced by the New Jersey delega-
tion that declared self-referral to be ethical as long as
the patient is fully informed about the physician’s fi-
nandial interest in the facility. Although the vote couid
not change the council’s report, which remains part of
the AMA’s code of ethics, this sudden about-face re-
veais the confusion and the conflicting interests that
" stil prevent many physicians from recognizing their
professional obligations.

Tbe justification offcred for the new resolution
was unconvincing. Proponents argued that the policy
recommended by the council would limit the access
of many patients to necessary health services. They
also claimed that the great majority of sclf-referring
phwicians, who do not abuse their patients’ trust,
- were being penalized because of concern over the
few who ‘did. One delegate from New Jersey was
quoted in the press as sayving, “Sanctions should be
applied {to “overutilizers”] when appropriate. .
But must we always punish the innocent along with
the guilty?™*

These arguments are transparently spurious. As al-
ready noted, the council’s report allows for self-refer-
ral if the facility is clearly nceded by the communicy
and could not be built without physician-investors. As
for distinguishing betwcen physicians who abuse self-
referral and those who do not, there would be no way
to do that without prohibitively expensive and intru-
sive surveillance of the private practices of all physi-
cians who practice scli-referral. Besides, the argument
that self-referring physicians should be trusted uniess
thev can be proved 10 have abused that trust misses
an essental point about fiduciary responsibility: peo-
ple in imparant positions of trust should not put
themselves in situations that inevitably raise ques-
Boas about their motives and priorities, regardless of
whether they actually behave in accordance with that
rust.

Physicians are trusted 1o act as medical purchasing
agents for their padents. A doctor who thinks there
should be no concern about self-referral as long asiitis
disclosed and the referrals are monitored is analogous
10 2 purchasing agent for a large corporadion who dis-
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closes 1o the chief executive officer (CEQO) that he has
a vested interestin certain vendors with whom he does
business, and who thinks that this disclosure, plus
_careful surveillance of his purchases by management,
should assuage the CEO’s concerns. Obviously, it
would not do so. In fact, the CEO would probably fire
the purchasing agent on the spot. Why should physi-
cians want to apply a lower standard of fiduciary re-
sponsibility to themselves than is generally accepted
in business?

Two articles in this issuc of the journal add to the
growing body of evidence that self-referral leads to the
overuse of services and excessive cost.”° In 2 study of
free-standing radiation-therapy facilities in ‘Flonida,
where at least 40 pereent of all practicing physicians
are involved in some kind of self-referral,!! Mitchell
and Sunshine’ report that none of the joint-venture
facilities were located in inner-city neighborhoods or
rural areas, thus refuting the suggestion that joint ven-
tures often bring needed services to otherwise under-
served communities. These authors also found that
self-referral in radiation therapy, as alrcady reported
for other services, was assoCiated with increased use
and costs.” The second study, by Swedlow et al.,!°
reports on seif-referral to threc different kinds of out-
side services in California’s workers’ compensation
system. They found that scliereferral increased the
rate of use and the cast per case of physiotherapy and
increased the cost per case of psychiatric evaluation.
Even more interesting, they report that the inappro-
priate use of magnetic resonance imaging was more
frequent among the paticnts cared for by self-referring
physicians, although there was no difference in the
cost per case. None of this new evidence is particularly
surprising, but taken together with the results of carli-
er studies cited in the council report, it convincingly
demonstrates that self-referral adds to the cost of
medical care.

No wonder that government has begun to take re-
strictive action. In September 1991 the U.S. Depart-
ment of Health and Human Services issued so-called
safe-harbor regulations, which allow physicians to re-
fer Medicare and Mecdicaid padents to facilities in
which they have a financial interest only under limited
conditions.!? Thesc rcgulations are new interpreta-
tions of a Medicarc and Medicaid anu-kickback stat-
ute that has been on the books since 1972, but they
may soon become moot as a result of new, more com-
prehensive laws at the federal and state leveis. A law

passed by Congress in 1989 that took cffect this year

bans the referral of Medicarc and Medicaid patienss
to clinical laboratories owned by their physicians.
There is discussion about extending the ban to other
kinds of facilities, a move favored by the Bush admin.
istration as a means of restraining Medicare expenses.
The Internal Revenuc Service, reversing its previous
stance, has announced that not-for-profit hospitals
may lose their tax-exempt status if they enter into
certain types of financial arrangements with physi-
cians. including those that invelve self-referral. The
Federal Trade Commission. which had formerly en-
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dorsed self-referral as enhancing compctitiveness, now
thinks the practice may be anticompetitive because it
tends to limit the referring physician’s choice 1o the
facility in which he or she has invested, and because
it keeps prices up. There has also been much activity
at the state level. Florida and New Jersey recentdy
bahned most self-referrals, and several other states,
including California and New York, are considering
similar legislation. Thus, it seems evident that still
more legislative restrictions are in the offing.

Those who say that ethics cannot and should not be
legislared"? are right, bur for government the issue is
clearly economic, not cthical. Voluntary ethical guide-
lines, although essental for the morale of the profes-
sion and for its public image and self-image, cannot
establish firm national policy. That requires legisla-
tion. Some mcdical organizations oppose legislation
because they fear the indiscriminate banning of refer-
rals to all facilities with which the referring physician
has any financial connection — even when the ar-
rangement is in the interest of patients and necessary
for good medical practice. This concern is legitimate,
-but the problem can easily be solved if professional
groups work constructively with government to devel-
op laws and regulations that are appropriate. At-
tempts simply to obstruct corrective legislation are, in
my opinion, ill advised. They merely strengthen the
public’s impression that physicians are more interest-
ed in pursuing their own economic interests than in
preserving their good name or helping to keep costs
down. In any casc, as recent history has shown, most
efforts to prevent legislative action are likely to fail,
leaving a residue of public cynicism and ill will toward
organized medicine.

The AMA is worried about the crosion of profes-
sionalism in a system of medical carc that is becoming
increasingly commercialized, and its concern is jusu-
fied. The reputation of medicinc as a trusted profes-
sion is at stake, as is the profession’s own view of its
basic values. The AMA has wisely chosen o make the
promulgation and enforcement of ethical standards a
major strategic goal. It has sought help from statc and
local organizations in this task and has asked the Fed-
eral Trade Commission to allow physicians more flexi-
bility in self-regulation. These initiatives deserve sup-
port, but there is still much more 10 be done in the
profession’s sguggle against commercialization. In
addition to self-referral, thc AMA should look closely
at the sale of drugs by officc-based physicians,* deals
between physicians and the manufacturers of devices
and prostheses, and a wide variety of other kinds of
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joint ventures between physicians and the facilities in
which they treat their patients.’

It would be a major victory for professional values if
the AMA could once again endorse a simple precept
that stood as one of the beacons of its pre-1980s ethi-
ca] code: “In the practice of medicine a physician
should limit the source of his professional income to
medical services actually rendered by him, or under
his supcrvision, to his patients.”'* In today’s chaotic
medical market, doctors need a few clear guidelines.
This is one of the best.

Itis hard to predict what our health care system will
look like in the vear 2000. or what the conditions of
medical practice will be. What seems clear, however,
is that physicians will have little opportunity to help
shape the future i they do not retain their public
credibility. That is the real importance of the self-
referral debate. If physicians choose to act from self-
interest, or even if they merely put themselves in posi-
tions that suggest self-interest, they risk damaging
their most precious possessions —- the trust and re-
spect of their patients and the esteem of the general
public.

Harvard Madical School

Boston. MA 02115 ARrNOLD S. RermanN
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Doctors’ Self-Referral

treatment faciiities to wnich they send their
own patents? The practice is known as
seif-referral, and doctors are deeply divided over
it. The American Medical Association is debating
it hatly in its current meeting in Nashville. It sets
up an obvious conflict of interest, opponents
argue, and they cite the statistical studies indi-
cating that patients get more tests and more
therapy when their doctors nave a direct mone-
tary stake in the labs and clinics doing the work.
But, defenders repiy, if they disclose their invest-
ment to their pauents, that takes care of the
" ethical issue. Competition holds down costs, they
add, and why should doctors be denied opportuni-
ties open to other businessmen?

That's exactly the point. Do doctors want to be
regarded as successful businessmen or as some-
thing quite different? Treaung a serious illness
requires difficult judgments, and most patients
would doubtiess like to think that their doctors
approach those choices as more than commercial
decsions.

A pauient should not be required to take into
account the physicians’ concern for the profitabil-
ity of their investments, The AMA's Council on
Ethical and Judicial Affairs had it right a year ago
when it conciuded that the practice of seif-referrai
should be presumed inconsistent with a doctor’s

SHOUI.D DOCTORS invest in for-profit

duty to the patient, except in the rare case in
which a community wouid otherwise lack an
important service.

That advice set off a great uproar that culmi-
nated last June in the AMA's House of Delegates,
which declared self-referrai to be ethical as long
as the patient is informed of the doctor’s stake.
But that didn’t end the marter. This week the
delegates are debating 1t again. They now have
an opportunity to reverse their unwise june
decision and put the country's largest medical
organization in the much stronger moral position
that its own council recommended.

This dispute, along with the uneasiness it must
inevitably generate among patients, is a useful
warning regarding national heaith care reform.
Relying heavily on commercial competition to
discipline medical practice and hold down costs is
a questionable strategy with unattractive side
effects. As this country approaches the process
of reorganizing health care and the means of
financing it, one prominent concept calls for an
emphasis on managed competition. While there is
certainiv a place for competition in the future
heaith svstem. it wiil have to be tightly managed
indeed. and highly reguiateq. to prevent precisely
the kinds of ethical doubts and ambiguities that
arise in self-referral.
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SB 347——Testimony

My name 1is Jerome Connolly. I am a physical therapist
residing in Billings. I am founder and co-owner of First
Physical Therapy which is an independent, ©physical
therapist-owned private business employing 24 people and
providing services to a wide variety of clientele a portion
of which is injured workers in Red Lodge, Laurel and
Billings. '

First physical Therapy has a 17 + year history of providing
effective, low cost, high quality work injury management
services. Moreover, FPT is currently working with
companies on early return-to-work (ERTW) programs involving
the use of the sportsmedicine model in treatment of injured
workers or "industrial athletes." Furthermore, has
provided effective work injury prevention services to over
50 companies mostly in Montana but also in six other
states. The industries served include mining, oil
refining, railroad, enerqgy companies, distributors,
trucking, manufacturing, hospitality and 'several small
businesses.

I, personally, have been actively involved over the past 13
months through the Billings area Chamber of Commerce and
the Coalition for Work Comp System Improvement (CWCSI) in
seeking meaningful changes for Montana’s worker'’s

-compensation systen. Changes that will result in a fair
and equitable system for employers, workers and providers.
Unfortunately, without substantial changes, I cannot

support SB 347,

The collective action the 53rd legislature takes in order
to be meaningful reform must produce a healthier climate
for businesses while creating a fair and sound system for

workers’ compensation insurance. One with reasonable
benefits and premiums and one that is administered
effectively and efficiently. One that is fair to the

injured worker, the employer and the health provider
involved in the care of these individuals. Unfortunately,
heretofore, one cannot say that such is the system that has
been in existence.

An effective system must have the following elements:
An emphasis on early return-to-work;
Safety incentives and mandates;
Curbing of abuses;
Prompt payment of healthcare providers on a reasonable
fee schedule.,
-] -



SB 347 represents some good steps in the right direction
and provides the basis for a managed care system that will
enable the insurer to limit access to, and expenditures
for, health care for injured workers. One of 1its more
progressive features is Section 13 which prohibits
physician self-referral.

While SB 347 1is a good strong stride in the right
direction, there are several areas that need to be
strengthened or added in order for this legislation to
accomplish the reform intended.

A. To instill an early return-to-work (ERTW) philosophy
among the employers as well as workers, the creation of a
temporary partial disability classification 1is necessary,.
This encourages employers to bring workers back to work
before they are 100%. Resistance in this area is one of
the most frequently encountered obstacles by health
providers. The Coalition for Work Comp System Improvement
(CWCSI) recommended this in 1its deliberations and the
proposed language I have submitted to you in an amendments
packet.

B. .Also from the CWCSI reports, an amendment is needed to
create a new section to enable a recognized health care
provider to treat an injured worker up to twelve times
before referral to a Managed Care Organization (MCO) is
required. This change facilitates early intervention that
is consistent with the rapid response or what can be termed
the ‘'sportsmedicine approach" to treating the injured
worker and facilitating early return-to-work.

Our practice is currently working with companies to do just
that; setting up rapid response and early intervention
protocols” "to avoid 1lengthy time-loss conditions. An
amendment of this type is a key provision of meaningful
reform to allow this type of rapid response to take place.
It facilitates care that can prevent a long term disability
and instead make it a short term problem.

This would also necessitate a change in Section 1, page 2,
line 5 adding "physical therapist",

C. In Section 10 a new subsection is needed that allows an
injured worker to elect to receive a health service from a
provider of choice IF the provider 1is willing to provide
the same service as the MCO for an equal or lower cost.
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In addition to those new sections, several clarifying
amendments are in order to make this reform meaningful.

1. The definition of maximum healing and medical stability
requires clarification. Medical stability and maximum
healing are not synonymous terms. Medical stability
describes a condition that is controlled, or out of danger;
a situation in which the condition is not changing or
fluctuating. A patient can be medically stable, for
example, when transferred out of intensive care.

Maximum medical healing means being restored to maximum
health; freedom from physical disease; reached maximum
physical potential; all parts functioning normally.

References: Dorland’s and Webster’s Medical Dictionaries.

These two terms should be divided as some things are
appropriate to be decided following medical stability has
been reached but others are not. For example, an
evaluation of an injured worker’s impairment should be
conducted after maximum healing; not after mere stability
has been reached. To evaluate after only medically stable
would result in findings of considerably more impairment
than 1is necessary and that would be determined after
maximum physical potential has been accomplished.

Medical stability can be reached with primary medical
treatment; maximum healing usually is not. This 1is
consistent with the definition of primary med1ca1 services
found in Section 2 (21) page 7.

Clarification of this issue can best be accomplished by
deleting in Section 2 (14) (page 5) the term 'medical
stability" and from line 2 page 6 the term "primary',.

A new subsection should then be created defining medical
stability as a situation in which the condition |is
controlled, or the patient is out of danger.

It is appropriate to note that physical therapy can
contribute to reaching medical stability especially in
early return-to-work (ERTW) programs. To be effective,
ERTW must involve early intervention. Using the
"sportsmedicine" model, rapid response can stabilize the
condition by controlling swelling, resolving the pain/spasm
cycle and introducing early mobilization which the medical
literature supports as the most effective methodology in
treating injury. In order to be effective in this regard,
SB 347 must include physical therapy as part of primary
care. Please insert "physical therapy" after "nursing" on
page 8, line 1, Section 2 (21).

._..3_



2. It is not appropriate to determine permanent partial

disability only after "primary" treatment. Nor 1is it
appropriate or desirable to determine permanent total
disability only after "primary" treatment. See pages

5,6,7, Section 2 (14) (18) (19) (21)

3. Physical restoration, ©physical conditioning, and
exercise are integral to, and key components of, attaining
maximal healing and are, therefore, part of primary medical
services. Please strike these terms from page 8, line 9,
Section 2 (25).

4. On page 10, Section 3 (1) (b), lines 22-25 should be
deleted. While cost-effectiveness studies would be
desirable for any medical service, they are based on
outcomes assessment and are among the most sophisticated,
costly, time-consuming and difficult to perform of all
clinical research. In these type of longitudinal studies
it is most important to control or account for multiple
variables. This subsection specifically mentions return-
to-work. The variables in this regard would include a Jjob
that is no longer available or an employer who will nct
allow a worker to return until s/he is 100%.

This subsection gives the insurer an excuse to deny
services in the absence of data that may not be available,
may be affected by extenuating circumstances, or the
insurer simply may not believe, understand or be willing to
accept.

More importantly, this subsection mentions nothing of the
injured worker who continues to work.

5. The term "Rehabilitative" should be inserted before
"palliative" on page 11, line 19 and page 12, line 3.
Section 3 (f) and (g). Injured workers who can be kept

working by rehabilitative means are successes for the
system. This is also consistent with early return-to-work.
(ERTW) .

6. The legislative intent is not clear relative to how
PPOs. are to be established and utilized vis a wvis the
Managed Care organizations (MCOs).
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7. In Section 10 Managed Care Organizations..."or an
entity with a managed care organization" is a term that is
not qualified nor defined. Does this allow another insurer
(e.g., Blue Cross/Blue Shield) to become "a health care
provider to become certified to provide managed care?

The phrase "or an entity with a managed care organization"
should be deleted in three places.

8. The criteria for application and certification as a MCO
is quite extensive and is likely to be quite bureaucratic

and 'costly. In spite of the extensiveness of criteria
stipulated in the bill, the process 1s still gquite
ambiguous. For example, "satisfactory evidence of the
ability to comply with any financial requirements..." 1if

interpreted to be an annual or periodic audit could be
guite prohibitive. Even for smaller entities, audits start
at around $10,000 and escalate from there.

These MCO criteria have been lifted from the Oregon law and
have little if any applicability in Montana. Managed Care
Organizations are not applicable to rural (most of) Montana
and exclude single service providers which are lower cost
providers.,

Furthermore, it is not understoocd how MCOs in the Billings
area might interface with the surrounding rural areas. For
example, if an injured worker in Red Lodge sees a primary
care physician, will the injured worker be required to
drive 120 miles round trip to Billings to receive
‘labeoratory, x-ray, physical therapy or other health
services from the MCO if the primary care physician orders
any of those services?

9. Page 24, line 8, Section 11 (3): After "providers",
Insert "the employer". The employer 1is in need of
pertinent . information relative to status, employability
etc., in order to make reasonable accommodation and
structure any temporary transitional duty positions or make
any return-to-work offers. Since the employer is
financially responsible for premiums and modification
factors that influence premiums, it 1s only appropriate
that the employer be included in the list of entities to
which information should be provided.

10. Another physician in Billings has recently started a
"captive" physical therapy practice in his office. Section
13, while a good step, does not preclude this practice of
self-referral nor does it allow the insurer to deny payment
for services provided in a self-referral situation of this
type. Section 13, page 25, line 20, needs amending to
cover these kinds of situations.

..5..



I have attached a complete list of proposed amendments
designed toc strengthen SB 347 and make it more equitable.
In doing so, these changes continue to pursue the original
spirit of the legislation which 1is to achieve cost-
containment, promote early return-to-work and foster fair
competition among providers, while maintaining just an
element of patient freedom of choice that is consistent
with the above.

Please oppose SB 347 as written. I ask you to make the

changes as offered in our amendments packet so we all can
support this legislation.

Very truly yours,

ROME B. CONNOLLY, PT
3116 Boulder #8
Billings, MT 59102

Attachments
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Cuestions

The following is a 1list of suggested questions that
legislators may wish to have answered relative to some of

\ the more specific provisions of SB347 and some of <the
actual effects of those provisiocons.

1. In Section 10 Managed Care Organizations...the phrase:
"or an entity with a managed care organization" is a term
that is not qualified nor defined. Does this allow another
insurer (e.g., Blue Cross/Blue Shield) to become "a health
care provider to become certified to provide managed care"?
I suspect it does.

2. What is meant by primary medical services provider? Is
physical therapy included? Page 7, line 21,

3. How is it envisioned that PPOs and MCOs will interface.
If a physician is required to either be in an MCO or refer
to an MCO what benefit is there for a provider to become a
PPO? e

4. Extensive criteria are listed for MCOs and statutory
authority is given the department to establish more rules
to certify MCOs. VYet very little is stipulated relative to
PPOs. What certification process, if any, is envisioned?

‘5. SB347 prohibits an injured worker from going directly
to a specialist including orthopedists, rheumatologists,
podiatrists, etc. If an injured worker has a back or Kknee

condition for which s/he has seen a specialist, wouldn’t it
make sense to allow that patient to return to that
physician rather than go through the "middle man" and incur
additional costs?

6. What in this bill as written provides incentive for the
employer to take injured workers back to work?

7. This bill appears to discourage or even prohibit
injured workers from obtaining treatment from private
sector health care providers. Since private practitioners

are usually lower cost providers and many have dedicated
their resources to becoming efficient work 1injury
management providers, why would we want prohibit or
discourage the use of their services?



Re: Managed Care

The Oregon Model

What reason does the public have to believe that this
managed care system proposed in SB 347 will save money and
reduce premium?

Oregon is using almost an identical system. In fact, much
of SB 347 was lifted from Oregon law. :

On December 17th an Oregon Lobbyist who was instrumental in
the Oregon legislative changes, .presented at the meeting of
MT’s Coalition for Work Comp System Improvement (CWCSI) and
described problems Oregon is having with managed care.

He stated:

There is needless duplication between providers and
employers;

No way to serve rural areas;

It did solve our chiropractor problem;

Hasn’t saved any money;

Overall, it’s been a big disappointment.

He summarized by saying: "I would advise you to look at
what Oregon did in regard to managed care and don’t do it
-that way."

On January 15th the head of the critical claims division of
the SAIF (the Oregon entity comparable to our SCMIF)
testified before the House select subcommittee chaired by
Rep Chase Hibbard. She indicated they had no MCOs in rural
or eastern Oregon. In fact, they only had two MCOs in the
entire state and they were both in heavily urbanized areas.
She advised that we not take a law from another state and
try to make it work in ours. "You have to find out what
works for vyour situation; each one 1is unique and
characteristically different."

The managed care system proposed in SB 347 doesn’t work for
Montana. There are too many problems and unanswered
questions.

e
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Proposed Amendments——SB 347
(Submitted by Jerome Connolly..on:behalf of the Montana

*2.

*3'

*4'

Chapter-of”the American Physical Therapy Asscociation)

Page 2, line 5, Section 1, after: "optometrist" insert:
"licensed physical therapist".

Page 5, line 24, Section 2 (14) strike 'medical
stability".

Page 6, line 2, Section 2 (14), strike "primary".

Page 6, line 3, Section 2 (14) A new subsection should
be created to read: "medical stability means a
situation in which the condition is controlled, or the
patient is out of danger."

Page 8, line 1, Section 2 (21), after: "nursing",
insert "physical therapy".

Page 8; line 19, Section 2 (25): Strike "physical
restoration, physical conditioning, or exercise
program".

Page 10, lines 22 through 25, Section 3 (1) (b):
Strike lines 22-25.

Page 11, line 19, Section 3 (f), after "stability",
insert "rehabilitative'.



Page 2

Proposed Amendments——SB 347
(Submitted by Jerome Connolly on behalf of the Montana
Chapter of the American Physical Therapy Association)

9. Page 12, line 2, Section 3 (g), after "that", insert
"rehabilitative,".

10. Page 17, line 20, Section 6, insert new subsection (2)

and re-number:

"(3) A medical service provider who is not a member

of a managed care organization and who is not:
(a) qualified to be an attending physician may
provide services to the injured worker for 30
days from the date of injury or for 12 visits,
whichever occurs first, without the authorization
of an attending physician. thereafter, medical
services provided to an injured worker without
the written authorization of the insurer in not
compensable; or
(b) an attending physician cannot authorize
payment of temporary total compensation benefits
as provided in 39-71-701. Except as provided in
39-71-711, only the attending physician at the
time of medical stability may make findings
regarding the worker’s impairment for the purpose
of evaluating disability pursuant to 39-71-703.
(Reference; CWCSI Report of the Medical Committee adepted

12/17/92)

11. Page 20, line 8, Section 10 (1), strike: "or an entity
with a managed care organization".

12. Page 21, line 21, Section 10 (4), strike "or an entity
with a managed care organization".
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Proposed Amendments——SB 347
(Submitted by Jerome Connolly on behalf of the Montana
Chapter of the American Physical Therapy Association)

13. Page 23, line 15, Section 10 (5), strike "or an entity
with a managed care organization'.

14. Page 20, line 5, Section 9: Insert New subsection (2).
"(2) Workers who are subject to managed care are
allowed to elect to receive a health service ordered
by the attending physician, from a provider of choice
if the elected provider is willing to provide the
same service as the managed care organization at an
equal or lower cost."

15. Page 24, line 8, Section 11 (3), after: “"providers",
insert: "the employer”.

16. Page 25, line 20, Section 13, Strike and replace
with: "A treating physician may not refer an injured
worker to a health care practitioner or a health care
facility in which the referring physician has a
financial interest, unless there is a demonstrated
need in the community for the facility and alternative
financing is not available. The insurer is not liable
for charges incurred in viclation of this section.

17. Page 8, line 22, Section 2, insert new subsection (26)
and renumber:
(26) M"Temporary partial disability" means a condition
that results when a worker is medically approved to
return to the same, a modified or an alternative
employment position that the worker is able and
qualified to perform prior to reaching maximum
healing, and suffers an actual wage loss as a result
of a temporary work restriction.
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Proposed Amendments——SB 247
(Submitted by Jerome Connolly on behalf of the Montana

18,

*

and

Chapter of the American Physical Therapy Association)

NEW SECTION

(1) If an injured worker is medically approved to
return to the same, a modified or an alternative
employment position that the worker is able and

‘qualified to perform prior to reaching maximum

healing, and suffers an actual wage loss as a result
of a temporary work restriction, the worker qualifies
for temporary partial compensation.

(2) Weekly compensation benefits for temporary
partial disability shall be the difference between the
injured worker’s hourly wage received at the time of
injury, subject to a maximum of forty (40) hours per
week, and the actual weekly wages earned during the
period for which the claimant is temporarily partially
disabled.

(3) Temporary partial disability compensation shall
be limited to a total of twenty-six (26) weeks of
combined biweekly compensation, or the worker is no
longer temporarily partially disabled, whichever
occurs first.

(4) The amount of temporary partial disability will
be based upon payroll reccrds provided by the employer
and calculated on a biweekly basis. The combined
wages and compensation benefits shall not exceed the
worker’s average weekly wage at the time of injury.
(5) Temporary partial disability shall not be
considered an element of permanent partial disability,
and may not be credited against any permanent
impairment, permanent partial disability award, or
settlement achieved after the injured worker reaches a
point of maximum medical healing.

{Reference; CWCSI Report of the Law Committee adopted 12/17/92)

NOTE: If Proposed Amendment #5 above is accomplished

"physical therapy" is inserted into primary medical

services, (page 8, line 1,), amendments # 2, 3, and 4 are
then not necessary.
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RE: SB 347 .

Mr. Chair, Members of the Committee:

Thank you for this opportunity to express MTLA’s opposition to portions of SB 347,
which revises workers compensation law regarding medical benefits. MTLA opposes
numerous provisions of SB 347:

1. The bill reflects an underlying assumption that current law guarantees excessive
medical benefits to injured workers. That assumption is incorrect. Current law may
indeed provide medical benefits to injured workers inefficiently, and MTLA supports
efforts to reduce wasteful and duplicative medical services. But instead of repairing
problems, SB 347 amputates them with provisions that:

* deny injured workers treatment for pain (i.e., Section 2, page 7, lines 23-

25; page 8, lines 15-21; Section 3, page 11, beginning with line 17);

* deny injured workers maintenance care (Section 3, page 11, beginning

with line 17);

* deny injured workers domiciliary care (Section 12, pages 24-26); and
* require injured workers to pay for medical treatments (i.e., Section 3,
page 14, lines 8-23) without regard to their ability to pay and even when those

treatments are ordered by a doctor unilaterally selected by the insurer (i.e.,

Section 6, pages 17-18).



2. The bill reflects an underlying assumption that workers compensation insurers
are trustworthy and deserve virtually unlimited discretion while injured workers and their
medical providers use their discretion to exploit the system. For example:

* Section 11 (pages 23-24) authorizes an insurer to terminate any
compensation benefits, not just when an injured worker in fact unreasonably
refuses to cooperate but also whenever the insurer believes that the worker has
unreasonably refused to cooperate.

v * Section 12 (pages 24-25) drastically limits the situations in which an
insurer must provide domiciliary care and even then requires such care, not from
the date when the claimant needs it but from the date when the insurer knows, by
a "preponderance of credible medical evidence" and "with a reasonable degree of
particularity,” that the claimant needs it.

* Section 13 (pages 25-26) declares that insurers are not liable for charges
by self-referring medical providers, but it neglects to extend that admittedly
reasonable protection to injured workers.

Thank you for considering these comments. If I can provide additional information or
assistance, please contact me.

Russell B. Hill
Executive Director
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Itis ack‘nowledged by all that some type of reform in the provision of medical services
within the worker's compensation system is needed. While Montana's pharmacists
are willing to live with the fee provisions in this bill, which move the structure to "usual
and customary” to Average Wholesale Price plus $5.50 for dispensing, we have two
large problems with this bill as it is written. They are: ’

1) The bill has left broad rulemaking authority up to the Department of Labor, and
because definitions of "preferred provider" are extremely vague, we could quickly
move towards a system of "sole provider." What does this mean to Montana's
pharmacists and the pharmacies that provide ali Montanans with much needed
services? It means that insurers could exciude all but one provider in a given area,
and that area may be very large. An example may be that there wouid be one
pharmacy chosen in Billings, to the exclusion of all others, one pharmacy in Libby to
the exclusion of others. Another example would be that no rural pharmacies would
receive a contract, and that injured workers would have to obtain their pharmaceutical
products from a facility located a long ways away from where they live. An absolutely
worst case scenario is that insurers would contract with large out-of-state
pharmaceutical "warehouses" known as mail order pharmacies, and force the injured
worker to get their drugs by mail. Because Section 1 of the bill exempts comp insurers
from the Freedom of Choice Act, the problems | have outlined are not just possible, but
highly probably. However, we concede that this legislature may have a willingness to
exempt workers compensation from the Act, and therefore ask that you adopt
amendments to this bill that will rectify potential problems. They are:

a) Section 5, page 16, line 3

Following: "limitations" :

Insert: New subsection (1) "Any pharmacy in Montana which agrees to provide
such services, products, and prices as designated by the department or the insurer
shall be allowed to participate as a preferred provider under the definitions of this
legislation. No insurer shall disallow any pharmacy from participating as a preferred
provider for any reason whatsoever except that they cannot comply with provisions of
preferred provider agreements. In addition, no pharmacy shall be disallowed from
participating in any managed care organization.

b) Section 5, page 16

Following: New subsection (1)

Insert: New subsection (2) "An insurer may not require a worker receiving
benefits under this chapter to obtain medications from an out of state mail service



pharmacy as defined in Title 37-7-702 without affording the opportunity to obtain the
same medications from a pharmacy in this state with no financial penalty to the injured
worker." '

Renumber: Following subsections

2) In the bill, on page 16, new subsection (5), line 22, pharmacy reimbursement rates
have been changed from usual and customary to a fee schedule which is Average
Wholesgle Price of the product plus a $5.50 dispensing fee. While we are willing to
live with the AWP plus a dispensing fee, we believe that to put the fee in statute means
that it may stay at that rate for years. We suggest language that will index this fee, so
that legislative time will not be wasted with future bills that do nothing but ask for an
increase in the fee. We propose the following amendment:

a) Section 5, page 17, line 1

Following: Product ‘

Insert: "The foregoing limitations on dispensing fees shall be multiplied by the
inflation factor as defined in 15-30-101 (8) for the year; the resulting figure shall be
rounded off to the nearest $.10 increment.”
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RE: Senate Bill 347 SENATEMB .
EXH EMPLg
DATE: February 15, 1993 'BIT No, YMENT
DATE
BiL NO.%
It is with some reluctance and personal conflict that I must

oppose portions of this bill. For the sake of brevity I will
comment only on portions that I have concerns or questions on.
Over the last four to six yvears the records will reflect that
I, as well as my professional association, have been willing
and vocal participants in promoting positive change within
the Worker’s Compensation System. My intentions continue to
be forthright and certainly within the spirit that all of us
have to rectify the many problems within the Worker’s
Compensation System at this time.

SECTION I

I request that the Committee seriously consider including
licensed physical therapists under the Freedom of Choice Act.
If true Worker’'s Compensation reform is one of the goals of
this legislature the provision for allowing injured workers to
see physical therapists directly must bhe viewed as the initial
phase of early return to work. I personally have raised this
concept before to the Subcommittee on Early Return to Work,
Rehabilitation, and Benefits in the fall of 1992 as well as in
discussions with State Fund officials and other Legislators.

My experience is that debate on this issue is worthless unless

and the
as the

key individuals will seriously listen to our proposal
benefits it c¢can provide injured workers as well

Worker’s Compensation System.

Nine states currently allow this provision in their Worker’s
Compensation Law, two of which are Idaho and South Dakota. In
this state citizens of Montana have legally been allowed to
see a physical therapist without a physician referral since
1987. To my knowledge no complaints or problems have arisen
from this provision and it has resulted in savings to insurers
and patients.



I am not advocating that injured workers see physical therapists
without the medical attention of a physician. I am suggesting that
the law appropriately allow physical therapists, as skilled
rehabilitation professionals for acute and chronic injuries, to
provide early treatment to injured workers when those injuries fall
within the scope of physical therapy practice. Rules and guidelines
can easily be written to allow injured workers to receive the services
of a physical therapist directly, while at the same time scheduling to
see their physician, and through  the course the initial goals of
treatment are to return the injured worker to work as soon as
possible and as the injury allows.

I am only requesting that the physical therapists be able to present
~ this concept logically to the Committee or appropriate individuals
without the inclusion of outside individuals who have unfounded biases
towards this concept. The Legislature, if allowed to decide this
issue on their own, may be pleasantly surprised at the benefit
licensed physical therapists can provide to the Worker'’'s Compensation
System but more importantly to injured workers and their employers.

SECTION 2 (14)

The definitions of "medical stability”, "maximum healing", or
"maximum medical healing" are vague and may need further definition.

As the physical therapist I see many people who, at least by my
understanding of these definitions, are actually medically stable or
their injury may be healed, however, their functional status may be
the major problem. I am curious if it would be necessary to include
the term, along with definition, of functional stability since this
may have a relation to language later in the bill under the
definitions of permanent partial and permanent total disability with
regard to determining the injured worker’s physical capability of
returning to work.

Many times it is not so much the medical healing that is of gquestion
but the functional abilities and deficits a person is left with once
the healing has been completed. It may be helpful to have a
distinction between maximum medical healing and its relation to
maximum functional healing (or a like term).

SECTION 2 (21), (25)

The new language which is included to define "primary medical
services" and "secondary medical services" are of considerable concern
to me as a physical therapist. It does not state under primary
medical services that physical therapy is included although there is
historical evidence that we have been 1included under the medical
language in previous laws as well as rules and regulations.
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The items listed under secondary medical services really encompass a
large majority of what physical therapy has to offer. Specifically
this involves physical restoration, physical conditioning, or exercise
programs or equipment offered by individuals, ¢linics, groups,
hospitals, or rehabilitation facilities. Also included is the term
work hardening and it is my opinion that perhaps work hardening is
appropriately placed in secondary medical services.
\

However, since so much of the hands on, education, and advise that is
involved in rehabilitating an injured worker is covered under language
in secondary medical services, I would appreciate clarification as to
exactly where physical therapy would fall? Are we to assume we are
covered under primary medical services and if so are the exercise
programs and physical rehabilitation techniques excluded from primary
medical services? If the latter is true what this language does is
promote modality based treatment which 1is simply hot packs,
ultrasound, massage, electrical stimulation, and ice which have only a
relatively small place in true work injury rehabilitation.

I would appreciate clarification as to where physical therapy as it is
currently legally practiced f£fits in to the definitions of primary
medical services versus secondary medical services.

The ramification of these two paragraphs, at least as I read them, can
have a profound and significant impact on my physical therapy practice
should it be determined. that physical therapy is a secondary medical
service. My practice currently has approximately 45% of its patient
load being injured workers. All of these workers have been referred
to us by physicians and I have no control over the types of patients
physicians refer to nme. Should my services be deemed secondary
medical services, and this bill goes through as it is written, it
literally puts me, as well as my colleagues, in a situation where
insurers could restrict any or all injured workers from being referred
to or treated in my practice. I sincerely hope it is not the intent
of this legislation to put my business, as well as many other
businesses, in jeopardy and that it would be recognized that my
practice as well as many other practices are providing an excellent
and cost effective service to injured workers and we should be
actively sought out to continue that service.

Accurate and valid clarification of this language would be helpful.

SECTION 3 (1), (B)

This language appears to be directly related to work hardening and
work conditioning programs or possibly other services that are
construed to be very expensive and of long duration. The message
behind this language appears very short sighted. While conceptually I
agree with this language, in reality this should not be the concern of
medical care providers.



What this language is saying is that if an injured worker is injured,
and the vast majority of them are legitimally injured, and for some
reason they do not have a Jjob to go to then full and appropriate
medical treatment is not worth paying for simply because they do not
have a job to go to.

This 1language creates a significant dilemma for injured workers in
that it apparently will be determined how much medical care they will
receive and to what level of function they will be returned to solely
based on whether or not they have a job to return to.

I support some level of demonstration of the «cost effectiveness of
services in returning an injured worker to an appropriate level of
function but whether or not that person actually has a job to return
to should not dictate how much medical service he or she is to be
provided, nor if the program is effective,

If the intent of this particular section is to limit the use of work
hardening and work conditioning programs, then it needs to be done
based on other parameters than return to actual employment. This is
actually an area. where physical therapists can be of significant help
in not only c¢larifying the language but providing objective
documentation as to a person’s functional ability and limitations and
could also identify when the person is at a level of-. function to
return to some form of employment. Once they are ready treatment
could be terminated. -Judging cost effectiveness of these types of
programs solely on the fact that the worker actually return to
employment is totally unfair to the effectiveness of these programs.
This is much more related to the current job situation in Montana and
I would almost guarantee that if Jjobs were available and individuals
had them to return to then the cost effectiveness of these programs
could be easily demonstrated.

SECTION 3 (7)

In the defense of injured workers I have seen many workers who were
injured on minimum wage Jobs and who essentially fall into the

classification of the "working poor”. Having them pay medical
providers, S$10.0©@ each visit, may be a significant burden to many
legitimally injured workers and their families. I fully support the

concept of having injured workers pay for some of their care but I
would ask the Committee to evaluate this particular language to see if
it truly is in the best interest of the injured worker and their
family. There have been many injured workers who it has taken weeks
or months for them to get their wage loss checks or even travel checks
from State Fund so they <c¢an make appointments and provide basic
services to them and their families.

I am assuming it would be the responsibility of the medical service
provider to collect this money including taking the patient to court
or turning them over to a collection agency in the likely event that



they would not pay for these services. Another option would be that
medical service providers would require payment in advance on the day
of service to see that money 1is collected. This may influence
compliance with treatment.

SECTION 13

\

I fully support the <concept of this language and commend the
Committee for including 1it. There 1is significant data regarding
physician self referral within physical therapy most recently out of
California and Florida. The data . is compelling that there 1is an
increased cost when treatment is provided in a physician’s office or
in a facility in which the physician owns the service. Utilization is
the primary variable that is increased.

Several states have enacted legislation to prohibit any type of
physician self referral for physical therapy services. The AMA
currently finds the practice unethical except when it is in an area
that does not have access to other services.

I would encourage the Committee to include in this language that
physicians may not refer a c¢laimant to a health care facility,
including the physician’s office practice, particularly in areas where
there are already these services being provided.

CONCLUSION

[
The sections I did not comment on are generally acceptable to me and I
will await further <clarification regarding the managed c¢care and
preferred provider language as that continues to develop.

I hope some of my questions and concerns can be clarified or
addressed and I look forward to those responses.

soagro

T
5® 247
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My name is Richard Smith. I am here representing the Montana
3

Chapter of American Physical Therapy Task Force on Workers
Compensation, and myself as a Physical Therapist and Occupational
Health Consultant in independent private practice. I have been a
therapist for 17 years and for the past 6 years, I have practiced
in Missoula where, along with my wife, we have provided
rehabilitation, education, and injury prevention services to
hundreds of injured workers and employers. Approximately 50% of

our business is Workers Compensation related.

I serve on both Montana and national American Physical Therapy
Association Task Forces working to solve Workers Compensation
problems. that deal with physical therapy. I train therapists
around the country and have published papers on progressive work
rehabilitation. I tell you this only to show that I have a broad

experience working in the system.

I have been told my practice does a good job, that I do a good
job, when it comes to providing evaluation and rehabilitation
services, which fall under this medical bill SB347. I pride
myself in the fact that I am independent of any conflicts of
interest; I am not owned by, employed by, or controlled by
anyone. I receive no kickbacks. I don't split fees with anyone.

Orthopaedic Physical Therapy e Back Care ¢ Manual Therapy e Sports Therapy e Industrial
Geriatrics e Fitness Programs e Consultation e Rehabilitation
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I don't lease my equipment or space from referral sources. I
receive my referrals from a wide range of sources and try to
promote the highest quality of care, generate the most accurate
an% object data possible, to facilitate early return to work of

injured workers.

This would all change under Senate Bill 347. Injured workers
would have limited access to my services. Private practice
physicai therapists cannot provide primary medical services,
other than physical therapy, if physical therapy is even included
in the definition. You will say I could contract with a managed
care organization. Think about that scenario. I understand that
large medical clinics and hospitals are ready to becoﬁ;'MCO's.
Montana's two largest medical clinics have their own physical
therapy clinics. Do you think they are going to use private

practice physical therapists?

Whether managed care is mandatory or optional, thefapists will be
at the mercy of the MCO for referrals. The injured worker has
little, if any choice, except to go into the managed care system.
I compare it to the difference between shopping at large, big-
business shopping malls versus your local, small business shop.
Where do you get more personal service? Better service? Does
quality matter? I ask you, where would you rather shop? If you
were injured, where would you prefer to be rehabilitated? Ask

the insurers, doctors, employers and injured workers where the
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quality of care and best rehabilitation work is done in this

state.

The way to decrease costs and increase quality of care is to

increase competition, not form monopolies.

I support parts of this bill. For example, Section 13 addresses
referral for profit. This is a step in the right direction, but
only a small step. Please strengthen or clarify the language to

outlaw all referral for profit situations. Physicians and MCO's

should not be allowed to refer to physical therapy clinics in

which they have a financial investment. The Mercer Work Comp

study showed self-referral in California generated $22§‘million

in physical therapy services delivered for economic rather than
clinical reasons. (Copy of study attached) If you need stronger
lanquage or research documentation of the excessive costs

associated with referral for profit, please contact me.

I welcome peer review, utilization review and treatment standards
as described in Section 10, Subsection 4c. But I will see
workers only when they are referred by the MCO, according to
Subsection 4f. I suspect the MCO will use my services as a last
resort, if at all. For the first time, I would be forced to
align myself, "choose sides", if you will, with specific and

limited referral sources. I will be forced to work for the MCO.



SB 347 Testimony, Richard Smith, PT Page 4

If the purpose of SB 347 is to contain costs, then consider the

following: Strong utilization gquidelines (pomolgated by Dept of

Labor and Industrv) may be all we need to add to the current

system to deny compensation for unreasonable and unnecessary

medical services.

I understand the crisis we face very well. The goal in this bill
seems to be to allow the insurer to control the management of

claims using a narrow and limited doctor-based MCO.

Theoretically, managed care can work in Montana. But will it? It
has not been tried in rural areas. A month ago, here in Helena,
we heard from 3 national experts, Gary Anderberg fromKEOnservco,
Michelle Graham, from the SAIF Corp., and Brian Rassmussen, from
the APTA. All three of them urged caution and flexibility to
pick and choose. Perhaps a two year prospective trial of managed
care is in order. Prospective studies are controlled research
studies to answer specific questions - - in this case, is a

managed care system more or less effective than what we currently

have?

This bill restricts access to critically needed Independent
Physical Theragy and Rehabilitation Services. I support

aggressive case management, early intervention, and early return
to work. Physical therapists want to be pért of the solution to

the current crisis, and I believe we can be effective in helping,
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if given the opportunity.

Thank you for the opportunity to provide my input.

\
Respectively submitted,

Richard L. Smith, MS, PT

SUGGESTED ILANGUAGE CHANGES
I  support Definition 13, "Maintenance Care", but this language
can be stronger. I suggest that if treatment is not ‘
rehabilitative, and if there is no documentation of improvement,

then treatment can be considered maintenance.

Under Section 3, Subsection 2, establishing a fee schedule for
hospitals is financially responsible. However, this language is
unclear whether the hospital fee schedule will be the same or

different from the non-hospital service fee schedule.

I recommend omitting Definition 21, "primary medical services",
and Definition 25, "secondary medical services." These
definitions discourage, if not preclude the claimant from
receiving physical therapy rehabilitation services. Moreover,

the definitions are unnecessary overkill because the Department
e

| 2-1e-93
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of Labor and Industry is promogating service rules that will
specifically regqulate utilization of physical medicine and
rehabilitation services. These two terms are used in other
sections, such as 3a and 3b where the vagueness of "for those
peliods as the nature of the injury or the process of recovery
requires" and "clear demonstration of cosﬁ effectiveness"” is very
subjective. In the place of these definitions, I recommend
language strengthening Section 3, Subsections 3f and 3g, that
maintenance care if not compensable. Furthermore, I would

recommend under 3g, that matters related to physical therapy be

reviewed by physical therapists instead of physicians.

Under Section 3, Subsection 7, the $10 co-payment will not work.

The client will simply refuse to pay and walk out.

RILS:slb R:Bill 347.1ltr
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Dear Senator Towe and Members of the Committee,

I am contacting you regarding this bill due to my grave
concern with several sections. Please to not construe from
this that I am opposed to cost containment and that I do not
think that there are several sections of this bill which I
favor.

The most serious of these sections are_Section 6 and 8,
hese two sections will put my c¢clinic out of business alon
with the other private practice phvsical therapists in this

state. Literally this will put hundreds cf pecple out of
work. These will be higher paving jobs which will be forced
to leave the state that presently has a shortage of Physical
therapists. There is no provision which will allow referral
to the private physical therapy provider and it will be
impossible for us to Jjoin a managed care organization (MCO)
as the organizations which can now qualify by being able to
provide "all primary medical services" have in their employ
physical therapists. Mind you that many private practicing
therapists have taken specialized training in treating the
injured worker and now provide these services for a less
expensive cost that the organizations that may qualify.
Therefore you are eliminating the most effective and
efficient providers from the system. For clarity sake I
have outlined the sections with comments below.

Section 1. Physical Therapists should be included in this
section along with the other providers.

Section 2.(14) Medical stability does not mean the same
thing as maximum healing. A person could be just cut of
intensive care and be medically stable but not maximally
healed.

Section 2 (21> This must include all physical therapy
functions many of which are shifted into Secondary Medical
services such as exercise programs, work hardening, phvsical
restoration, and physical conditioning. These activities
are critical to restoration of function as well as early
return to work.



Sectlon 2 (25> The ltems of work hardening, physical
restoration, physical conditionlng, or exercise programs
needs to be included in section 2 (21). This includes many
of the higher level programs for treatment of the injured
worker. To have this out encourages the use of modality
based treatments to be done in Primary medical services.

Section 3 (a) What is or will be the definition of
"reasonable" primary medical services?

Section 3 (1)(b> There is no mention of maintaining a
workers abilities for their employment to keep them on the
Job in this section, only returning to actual employment is
included.

Section 3 (2) This is an excellent section needed for a long
time. We have been trying to assist the State Fund and the
Department of Labor in setting utilization guidelines for
several years.

Section 3 (7)(¢) excludes chiropractors who are not treating
physicians and does not include all other providers such as
ot’s. I have had patients who could not have afforded to
come in after a work injury if they would have had to pay
$10 per visit.

Section 6 This section as I read it would mandate that a
worker could choose his physician but if that physician
wished to refer to any other medical provider the referral
must go to the managed care organization and it also
indicates that the insurer has the right to switch the
worker to the MCO. Later in the rules in section 10 it
indicates that to be an MCO one must have a treating
physician, and provide primary and secondary medical
services. This would eliminate private pt’s from applying
and therefore eliminate them unless they could join a MCC
but this is highly unlikely or impossible as the MCO’s will
be hospitals and larger medical clinics who have their own
pt departments.

Section 8 Without knowing the criteria now we do not know
what a managed care organization will be or become.

Section 10 This section eliminates a private pt unless they
have a physician with them who can be a treating physician
and only if they can provide all the necessary primary and
secondary medical services. No private pt’s meet this
criteria in this state. This would put many who have even a
moderate workers comp. case load QUT QF BUSINESS taking them
off the tax rolls and loosing many Jjobs in the state.
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Section (10)(d) pays lip service to early return to work but
does not put the emphasis where it belongs and does not
provide incentives for emplovers to get injured workers back
early.

Section (10)(f) specifies that a physician who is not in
the MCO must refer to the MCO if specialized treatment is
needed and then singles out physical therapy. Many of the
private practice pt’s are specialists in treating the
injured workers and provide that service now cheaper than
other treating facilities. This looks like a reduction in
adcess to cost effective and the highest quality providers
and will require injured workers out of the largest cities
to travel to the MCO‘s which are going to be available only
in larger areas. To my knowledge this has not worked in any
other rural state. In addition, travel for many injuries
has a dramatically negative effect on healing.

Section 13 This is basically a goocd section but needs to be
tightened to eliminate referral by physicians who employ a
physical therapist in their office.

COMMENTS IN GENERAL

We have heard from two individuals within the workers
compensation system in Oregon from which similar language
exists and both have cautioned against MCO in rural
settings. They indicate they have used them only in.their
largest metropolitan areas which are much larger than our
largest two cities combined. They simply do not serve the
injured workers in rural areas of this state.

With constructive changes to these sections the
physical therapists in the state could perhaps support this
legislation following review of the changes. We would be
more than willing to help with this task in any way. Please
do not hesitate to contact me if we can help.

Sincerely, V

A =
Lorin R. WrigS{TPT
P.0. Box 3417

Red Lodge, Mt. 59068
446-1112
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114 First Avenue West
P.O. Box 2768

Kalispell, Montana 59901
406-756-6782
406-755-6782 FAX
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Sen*‘omTcwe Libor F,Em I Relations
Chr. Comm. onBusmas-andendas&y

Capital Building
Helena, MT 59460

February 16, 1993

Sen Towe and Committeemembers:

I am writing in opposition to Senate Bill 347 as it is currently written. Having spent considerable time
reviewing this bill, I find that it has several areas that need clarification and refinement. In addition,
I wish to be perfectly clear that | strongly agree that Montana Worker's Compensation systems needs
drastic reform.

I will make specific reference to several areas of this bill that I feel need alteration:

In Section Zparagraph 25 which is headed “Secondary medical services™: there is a grouping of both
active and passive “services” that clearly do not belong in the same classification. For example, the
physical conditioning or exercise that is medically necessary to improve a worker’s tolerance enable
him/her to return to work, is drastically different than "equipment”, or a “hat tub”. Following general
healing of an injured tissue, conditioning/strengthening exercises are in most cases very necessary to
avoid re-injury to that same body part. 1 strongly protest the inclusion of these items as though they
are similar.

InSection 3 paragraph 1b, the “insurer shall fumish secondary medical services only upon..” speaks
about clear demonstration of cost-effectiveness of the services, [ feel that the intent of this paragraph
is good, but I question how it will be reinforced efficiently. I also question how retroactive denial to
pay for services already provided, or determining "cost-effectiveness” of treatment in advance of
approval can occur! This certainly may create a negative incentive to provide immediate needed
followup careto an injured worker when the question of whether it will be reimbursed remains in clear
question until the course of treatment is over.

In Section 3 paragraph 1g the procedure outlined here could take 3-4 weeks with the present system of
staff and efficiency demonstrated at WC. There is well-documented evidence that the earlier an
injured worker can be returned to his workplace, a drastic reduction occurs in the likelihood that he
will remain “disabled” and out of the workforce. Paragraph 1g clearly disallows the chance for
timely, immediate care of an acutely injured worker. That same worker could beback on the job
productively by the time the WC “procedure” as indicated could give approval to begin treatment.
Telephone calls, and response from the WC offices is currently quite slow, much slower than private
insurers. This added “bunden” to an already overloaded system, certainly can't create better services
for the injured worker. [ suggest that there be a special category for "traumatic, spinal or
musculoskeletal” injuries that could be expedited through the procedure of paragraph 1g in order to
avoid delay of unnecessary wait time.

In Section 3 paragraph 7a, | agree with the worker’s obligation to provide a co-payment for services in
general. However when a worker is completing their conditianing process, they may be seen 3-5 times
per week for a 3-6 week period, depending on their specific needs. The cost of co-pay for such an intense

DATE% a‘) b !q3 Anita Lavin PT
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treatment schedule would be burdensome and not possible for most injured workers. [ therefore propose
that a “special consideration” section be added to cover a reduced co-pay amount for such circumstances.

Section 11 tnits entirety i much needed, long overdue and a welcome addition to the WC laws! [ offer
no suggestions for change here. [ also heartily endorse an end to over-utilization of Physical Therapy
services as covered in Section 13. I feel that this area alone will cut the cost of WC rehabilitation
considerably. '

In completion, as an owner of a multi-therapist Physical Therapy clinic in Kalispell, [ wish to comment
on the impact SB 347 will have on my business. There is a strong possibility that this bill, as written,
will put me out of business. Care of injured workers represents approximately 60% of my caseload. The
impact of this bill as written would have devastating consequences to the ability for us to operate. [
implore you as a committee to recognize the excessively stringent measures directed toward Physical
Therapy services as a “highlighted” target. I resent this. Workers Compensation is not in the fiscal
crisis that it is from just Physical Therapy overutilization.

I challenge you to recognize the professional judgement of licensed, qualified medical professionals in
determining what care is appropriate for our worker’s and force good documentation of those services. 1
am deeply dissatisfied with the concept that an insurance claims adjustor is in some way more
competent to determine a Physical Therapy plan of care than the professional themself. This is not
likely to decrease our disabled workforce, is not proactive, and does not advocate for our injured worker
as we shoulkl feel charged to do. :

Thank you for your consideration of my above comments. greatly appreciate the hard-working efforts
that went into creation of this bill. However, it clearly needs refinement.

Sincerely yours,

Ann L. Lawson PT
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Pardis Chiropractic Clinic

“Discover Our Gentle Effective Care”

SENATE LABOR & EMPLOYMENT

EXH! 2
February 13, 1993 ﬁBtTano. 2
| oare_ A 1 [42

‘ BILL No__SB 244

Senator Tom Towe
Capitol Station
Helena, MT 59620

Dear Senator:

My family has been working to provide chiropractic services
to people from Montana for over 40 years. Please help us amend
senate bill #347 so that injured workers are not denied this safe
and effective care. ‘
Sincerely,

O

\ Jaﬁes H. Pardis, D.C.

.

r James H. Pardis ¢ Director-Owner ¢ 826 10th Ave. S. * Great Falls, MT 59405 « Phone (406) 727-9100
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BILL NO_ OB 247

TO WHOM IT MAY CONCERN:

I am writing this letter in regards to Worker's Comp
allowing a patient to seek alternative care verses medical
chre. When my case with Worker' Comp was settled, T was cut
off from chiropractic care. The settlement will, however,
allow me to continue to see a medical doctor and will pay for
any treatment he feels is necessary. His recommendation was
for physical therapy and nonsteroidal drugs.

Now I will be the first to admit that I had my doubts
about chiropractic care. When it came to either being doped
up to relieve pain or chiropractic care, I chose chiropractic
care and have not regretted my choice. I have known to many
people who have become addicted to prescription drugs. I did
not even want to consider this possibility.

I checked into the costs of physical therapy and non-
steroidal drugs. The average price of physical therapy is
$60 to 370 per session. One injection of a nonstercidal
drug is $75. My chiropractic care was $52 per week. I do
‘not see how Worker's Comp, with the financial trouble it is
in, can afford to stop people from seeking alternative care.
It makes absolutely no sense to pay a medical doctor two to
three times the amount when I can get relief from my chiro-
practor.

My working hours are from 8:30 a.m. to 5:30 p.m. The
hours that physical therapy is available to patients are from
8:30 a.m. to 5:00 p.m. 1In order for me to go, I would have to
take time off from work. This would put my job in jeopardy.
I thought the whole purpose of Worker's Comp was to get people
back to work and not to cause them to lose their jobs.

These are just some of my concerns about Worker's Comp.
I have many more but that would take many more pages. I am
now paying for my chiropractic care out of my own pocket. As
far as I am concerned, if you do not allow alternative care
for Worker's Comp, you are punishing patients for trying to
get the help they think is the best and most cost effective
for them.

Sincerely,
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