MINUTES

MONTANA SENATE
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON NATURAL RESOURCES

Call to Order: By Chair Bianchi, on February 8, 1993, at 1:03
p.m.

ROLL CALL

Members Present:
Sen. Don Bianchi, Chair (D)
Sen. Bob Hockett, Vice Chair (D)
Sen. Sue Bartlett (D)
Sen. Steve Doherty (D)
Sen. Lorents Grosfield (R)
Sen. Tom Keating (R)
Sen. Ed Kennedy (D)
Sen. Bernie Swift (R)
Sen. Chuck Swysgood (R)
Sen. Henry McClernan (D)
Sen. Larry Tveit (R)
Sen. Cecil Weeding (D)
Sen. Jeff Weldon (D)

Members Excused: None.
Members Absent: None.

Staff Present: Paul Sihler, Environmental Quality Council
Leanne Kurtz, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:
Hearing: SB 311, SB 253, SB 275
Executive Action: = None.

HEARING ON SB 311

Opening Statement by Sponsor:

Senator Greg Jergeson, Senate District 8, stated SB 311 would
define the division order for the distribution of oil or gas
proceeds. He said the division order must be "in line" with the
lease before the proceeds may be distributed. Senator Jergeson
stated he is not a royalty owner and has no personal experience
with a division order for an oil or gas lease. He added,
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however, he does operate a farm with an oil lease.

Proponents’ Testimony:

Mr. Gary Meland, Director, Montana Land and Mineral Owners
Association, spoke from prepared testimony in support of SB 311
(Exhibit #1). Mr. Meland also distributed copies of division
orders which he identified as either good, fair or poor
(Exhibits #2-#5).

Mr. Russell Unruh, Blaine County rancher, spoke from prepared
testimony in support of SB 311 (Exhibit #6).

Senator Delwyn Gage, Senate District 5, stated he would give a
few examples of some problems he had experienced with poorly
written division orders. He said he received a division order
from an outfit in Texas which contained contradictory language.
Upon protest, Senator Gage was informed by the company that the
division order was a standard form. It was his understanding
that Montana law entitled the company to recover a share of the
taxes only. He said the company informed him that the division
order was in compliance with Montana law regardless of Senator
Gage’s concern about the language. Senator Gage added he
requested the company send a letter documenting they were
entitled to receive a share of the taxes only, which they
eventually did. He noted that in the early days of the Cut Bank
oil field, a number of operators sold overriding interest on the
gas wells they had acquired. Senator Gage stated that when the
wells ran dry, the operators offered the lease holders a number
of options to regain some money.

Senator Tveit, Senate District 11, excused himself as a member of
the Committee to testify as a proponent of SB 311. He said his
father took out an o0il lease in 1962. In 1968, the o0il company
had drilled a dry hole, however, in the meanwhile, Senator
Tveit’s father had sold two thirds of his interest in the lease.
Senator Tveit had retained the remaining one third of the
interest on the lease. He said the o0il company drilled on a
section of land on which Senator Tveit had interest but denied
him a portion of the profits due him because the company had
changed the division order. Senator Tveit concluded "the lease
and division order should say exactly the same thing".

Opponents’ Testimony:

None.

Informational Testimony:

None. .
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Questions From Committee Members and Responses:

None.

Closing by Sponsor:

Senator Jergeson stated current law does not protect against the
division of mineral interests by companies. He urged the
Committee to pass SB 311.

HEARING ON 8B 253

Opening Statement by Sponsor:

Senator Delwyn Gage, Senate District 5, stated SB 253, which
would abolish the Environmental Quality Council (EQC), is not an
environmental issue. He said that in examining Montana’s fiscal
crisis, he has concluded that entire programs should be cut.
Senator Gage noted that the state has responded to the budget
crisis by cutting back on personnel and services in a number of
departments to the degree that they have become largely
ineffective. He said the elimination of the EQC would not affect
bonding requirements or interrupt the work of the state or
Legislature.

Senator Bianchi stated that because a number of House members
were present to testify in opposition to SB 253, he would permit
opponents to speak first.

Opponents’ Testimony:

Representative Bob Gilbert, House District 22, stated that as a
former chair of the EQC, he opposed SB 253. He said that because
the EQC drafts all of the natural resource legislation,
additional Legislative Council personnel would have to be hired
to pick up the workload. Representative Gilbert stated he
admired Senator Gage for wanting to reduce the cost of
government, however, he did not think the state would be gaining
much by eliminating the EQC. He said the EQC is beneficial
because it serves as a middle ground for interest groups and acts
to diffuse conflicts regarding natural resources issues before
these conflicts turn into lawsuits. Representative Gilbert noted
it is the taxpayers who ultimately pay for all lawsuits filed
against the state of Montana. He concluded "the EQC is a vital
arm to the legislative branch and is one we cannot afford to do
without".

Representative Jerry Driscoll, House District 92, distributed
testimony in opposition to SB 253 on behalf of Mr. Jerry _
Sorensen, Planning Director of Lake County Land Services (Exhibit
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#7). As the current chair of the EQC, Representative Driscoll
expressed his opposition to SB 253. He noted that since his term
as EQC chair expires in twenty days, he would not benefit
personally from the retention of the EQC. Representative
Driscoll stated the EQC is the only legislative agency which has
not had any increases in staff. He said growth in government is
created by the Legislature, not by its staff.

Representative Ed Grady, House District 47, stated he is a
current member of the EQC and is opposed to SB 253. He said the
decisions made by the EQC are important for the management of
natural resources in Montana and are followed with great interest
by its residents.

Representative Hal Harper, House District 44, stated it is
critical to have consistency and continuity in natural resource
legislation. He reminded Committee members of legislative
sessions prior to the establishment of the EQC when environmental
groups and industry would go to battle over natural resource
issues. Representative Harper said legislators cannot afford
such distractions which only serve to isolate people from one
another. He said passage of SB 253 would destroy any progress
made within the last ten years on environmental issues.

Senator David Rye, Senate District 47, stated the EQC is "an
extremely valuable commodity to this Legislature". As a member
of the EQC, he complemented the staff on its efficiency and
competency. Senator Rye noted the EQC was "just as eager" to
draft a bill on subdivision review which was in line with his
personal philosophy as they were to draft a subdivision review
bill for Senator Doherty. He submitted testimony in opposition
to SB 253 from former state senator Jerry Noble (Exhibit #8).
Senator Rye concluded the EQC should be retained because it has
earned diverse support.

Senator Weeding asked Senator Bianchi to record him as an
opponent to SB 253.

Proponents’ Testimony:

Mr. Alan Evans, rancher and appraiser from Roundup, Montana,
stated his support for SB 253. He said he had just heard a news
report in which President Clinton had called for the abolishment
of the national CEQ for many of the same reasons articulated by
Senator Gage. Mr. Evans said "the EQC focuses certain biases of
special interest groups and forces these biases through the

processes of administrative rule". He added that "the EQC has a
strangle hold on issues that do not ensure a 110 percent
achievement for environmental causes". Mr. Evans said when his

organization, the Musselshell Valley Development Corporation,
requested their legislator file a bill draft for a Montana energy
policy law, the chair of the House Natural Resources Committee,
who was a member of the EQC, refused to give the bill a hearing.

930208NR.SM1



SENATE NATURAL RESOURCES COMMITTEE
February 8, 1993
Page 5 of 9

Mr. Evans said the bill was eventually carried by their senator
and passed the Senate on a 44-4 vote, however, when the bill
.moved over to the House, the Committee chair again refused to
schedule a hearing. Mr. Evans stated the bill was a balanced
proposal which involved consumer interest and advocated
responsible development and conservation. He stated the EQC has
done similar things to other issues and said he was concerned
that the EQC is biasing the development and management of natural
resources in the state.

Opponents’ Testimony:

Mr. Brian McNitt, Montana Environmental Information Center (MEIC)
stated the EQC performs three important functions. First, the
EQC brings together divergent perspectives. Second, the EQC
allows the Legislature to carry out its constitutional
responsibilities to guarantee citizens the right to a clean and
healthful environment. Third, the EQC acts as an avenue by which
citizens can access the political process. He urged the
Committee to oppose SB 253.

Mr. Tad Dale, mining engineer, spoke from prepared testimony in
opposition to SB 253 (Exhibit #9).

Mr. Bob Barry, Montana Alliance for Progressive Policy (MAPP),
stated his opposition to SB 253.

Ms. Mona Jamison, attorney, stated she is currently serving a two
year term as a citizen appointee to the EQC. She said it did not
make sense, for a number of reasons, to discontinue services
provided by the EQC. First, she said the EQC is one of the few
legislative agencies which serves the people and not the
government. Ms. Jamison noted EQC meetings are regularly
attended by citizens who are interested in the issues being
discussed. She said the most important role of the EQC is that
the Council reinforces the concept of process. She said the EQC
is the mechanism for people to compromise on competing views and
added that the elimination of the EQC would make the legislative
process more difficult, especially for citizens not directly
represented by an organization. Ms. Jamison concluded the EQC
acts to defer litigation.

Mr. Ed Ruppel, Director, Montana Bureau of Mines and Geology,
stated he has worked closely with the EQC staff. He said the EQC
has proven its ability to handle complex issues and develop good
legislation. Mr. Ruppel added that the composition of the EQC
permits concentration on key issues during the interim between
legislative sessions.

Mr. Clyde Dailey, Director, Montana Association of Senior
Citizens Association, stated his opposition to SB 253.

Ms. Janet Ellis, Montana Audubon Legislative Fund, noted that
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Article 9, Section 1 of the Montana Constitution states "the
state and each person shall maintain and improve a clean and
healthful environment in Montana for present and future
generations. The Legislature shall provide for the
administration and enforcement of the duty. The Legislature
shall provide adequate remedies for the protection of the
environmental life support system from degradation and provide
adequate remedies to prevent unreasonable depletion and
degradation of natural resources". She said the EQC enables the
Legislature to carry out these duties mandated by the
Constitution. Ms. Ellis stated her support for the EQC interim
study process and urged the Committee to defeat SB 253.

Mr. Dennis Olsen, Northern Plains Resource Council, stated the
EQC encourages cooperation and provides a forum for compromise on
difficult and technical issues. He urged the Committee to defeat
SB 253.

Mr. Tom Daubert, Helena, stated he agreed with the comments
raised by the bill’s opponents. He said he has worked with the
EQC for twelve years as a representative for both environmental
and industry concerns. He said in that time, he has never seen
an instance in which the EQC staff was anything but "rigidly
professional and fair". Mr. Daubert said discontinuing the EQC
would not save money as it would require the Legislative Council
to hire additional employees to handle the increased workload.

Mr. Doug Abelin, Helena, stated he was neither an opponent nor
proponent of SB 253. He said he has had satisfying results from
the EQC, however, he said he also supports Senator Gage'’s
attempts to decrease government spending.

Informational Testimony:

None.

Questions From Committee Members and Responses:

Senator Doherty asked Ms. Deborah Schmidt, Director of the EQC,
about the energy policy resolution mentioned by Mr. Evans. Ms.
Schmidt replied that in the last session, the EQC drafted two
resolutions regarding energy policy: one at the request of Mr.
Evan’s group and the other at the request of a legislator.

Senator Doherty asked Ms. Schmidt if the energy policy resolution
which was adopted was requested by an individual legislator or
the EQC. Ms. Schmidt replied the adopted resolution was drafted
at the request of an individual legislator, not the EQC.

Senator Weeding asked if all study topics were the result of
legislative action. Ms. Schmidt replied the majority of interim
studies result from House or Senate resolutions requesting a
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study on a particular issue. She noted that resolutions
specifically directed to the EQC are done by the EQC and do not
have to go through the Legislative Council ranking process as do
other study resolutions. Ms. Schmidt added that the EQC has the
authority to conduct studies not requested by any particular
legislator.

Senator Swift asked Ms. Schmidt if an interdepartmental agency
existed which prepared environmental impact statements (EIS) for
the Department of Natural Resources and Conservation (DNRC) and
the Department of State Lands (DSL). Ms. Schmidt replied at one
time there was an interagency team housed at the DNRC, however,
the DSL now prepares the bulk of EIS.

Senator Swift asked Ms. Schmidt if the EQC was doing work on
behalf of the federal Environmental Protection Agency. Ms.
Schmidt replied no and added that the EQC is a legislative agency
and has no regulatory authority. She said the EQC does not
prepare EIS or environmental assessments but acts as an oversight
body for state agencies as they make decisions. Ms. Schmidt
stated the EQC has developed a teaching manual to assist state
agencies in complying with state EPA regulations, however, the
EQC does not enforce those regulations.

Senator Grosfield stated the fiscal note estimated a $300,000
savings to the state in fiscal year (FY) 1995 with the
elimination of the EQC. He added the fiscal note also estimated
it would cost the Legislative Council $50,000 to pick up some of
the EQC’s duties. Senator Grosfield asked Ms. Schmidt which
agency would assume the remaining EQC responsibilities. Ms.
Schmidt replied SB 253 repeals only the section of law which
created the EQC. She said SB 253 transfers the majority of EQC’s
responsibilities to the Legislative Council, however SB 253 is
silent as to whether any remaining duties of the EQC would be
performed by any other agency or department. Ms. Schmidt
concluded the Legislative Council believes it would need between
six to eight years to develop the technical expertise necessary
to perform the current duties of the EQC.

Senator Keating asked Ms. Ellis if she had quoted Article 2,
Section 3 of the Constitution in its entirety as he was under the
impression she had made some statements out of context. Ms.
Ellis replied her statements came directly from the rule book and
proceeded to read Article 2, Section 3 in its entirety.

Closing by SQonSor:

Senator Gage stated SB 253 has nothing to do with the ability of
the EQC or the competency of its staff. He said his constituents
expect him to cut government spending in any way possible.
Senator Gage stated he did not agree with the arguments raised by
the bill’s opponents and reminded the Committee of the cuts
necessary to resolve the budget crisis.
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HEARING ON 8B 275

Opening Statement by Sponsor:

Senator Jeff Weldon, Senate District 27, stated SB 275 was
drafted at the request of the Montana Association of Conservation
Districts to assist them in enforcing the Natural Streambed Land
Preservation Act. He said SB 275 would assist the Association in
the enforcement of streambed permits by adding civil and criminal
penalties for violation of the law. -

Proponents’ Testimony:

Mr. Mike Volesky, Vice~President, Montana Association of
Conservation Districts, spoke from prepared testimony in support
of SB 275 (Exhibit #10). He also submitted letters in support of
SB 275 from three different county attorneys (Exhibits #11-13).

Mr. Ray Beck, Department of Natural Resources, stated his support
for SB 275. He said his department administers the conservation
district laws. Mr. Beck said the workload for the districts and
county attorneys in administering regulations and penalties is
significant.

Mr. Stan Bradshaw, Trout Unlimited, stated problems exist with
the enforcement of current streambed regulations. He said SB 275
would adequately penalize those individuals who refuse to comply
with existing law.

Mr. Ron Cunningham, Montana Fishing and Outfitters Association,
stated his support for SB 275.

Ms. Janet Ellis, Montana Audubon Legislative Fund, stated her
support for SB 275.

Opponents’ Testimony:

None.

Informational Testimony:

None.

Questions From Committee Members and Responses:

Senator Grosfield asked Mr. Beck if guilt beyond a reasonable
doubt had to be proven in a criminal case, to which Mr. Beck
replied yes.
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Senator Grosfield asked Mr. Beck who received the revenue
generated from criminal penalties. Mr. Beck replied the revenue
is given to the counties. '

Senator Bartlett stated subsection 2 authorizes the district in
which a violation occurred to deposit the revenue collected into
a bank account. She asked Mr. Beck if the district had a bank
account separate from the county treasurer in which they could
deposit this money. Mr. Beck replied districts already have the
authority to maintain their own bank accounts and SB 275 would
allow them to exercise the same authority with respect to fines.

Senator Hockett asked Mr. Volesky if SB 275 would minimize some
of the problems currently associated with processing 310 permits.
Mr. Volesky replied it would and added SB 275 provides some
funding to offset the cost of processing the permits.

Senator Swysgood asked Mr. Bradshaw what the criminal penalty
would be for violation of the permit. Mr. Bradshaw replied a
"fine" and "criminal penalty" were one in the same.

Senator Weeding asked Mr. Beck what the payment was for
administering 310 permits. Mr. Beck replied the workload
associated with administering 310 permits was significant and the
law allows the districts to pay mileage and per diem expenses.

Closing by Sponsor:

Senator Weldon requested the Committee defer executive action on
SB 275 until he had the opportunity to review a potential
amendment to the bill.

ADJOURNMENT

Adjournment: 3:00 p.m.

o e [

SENATOR DON BIANCHI, Chair
/s
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7 LEANNE KURTZ,.isgfétary
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Montana Land and Mineral
Owners Association

P.0. Box 1301
Havre, Montana 53501

February 7, 1993

Sen. Don Bianchi, Chairman Sen. Henry McClernan
Sen. Bob Hockett, Vice Chairman Sen. Bernie Swift
Sen. Sue Bartlett Sen. Chuck Swysgood
Sen. Steve Doherty Sen. Larry Tveit
Sen. Lorents Grosfield Sen. Cecil Weeding
Sen. Tom Heating Sen. Jeff Weldon

Sen. Ed Kennedy

Natural Resources Committee
Capitol Station
Helena, MT 59620

Re: SB 311 - Division Orders
Gentlemen:

The Montana Land and Mineral Owners Association consists of 165 members
and represents approximately one-and-a-half million acres of private land
ownership in north central Montana with members primarily in Blaine,
Chouteau, Hill, Liberty, Phillips, and Valley Counties. This area is the
major gas—producing area in the State of Montana.

A division order is a 1legal instrument used to notify mineral interest
owners that gas or oil has been found and is going to be produced from
their mineral interests. What is needed in a division order is the
correct name and address, the tax identification number, a notification
clause that -if any interest is sold, all involved are notified, and the
division of mineral intersts on that tract of land so everyone gets the
correct share of the proceeds of the production.

To the best of our knowledge, the major producers are doing exactly what
a division order is supposed to do; however, we have a few smaller
producers and note, a few producers, that have been using division orders
that change the terms of an oil and gas lease. Just about all leases
give royalty owners a percentage of the gross proceeds less taxes. When
division orders are used to change the terms of an underlying lease, it
is always at the cost of the royalty owner. They are being charged for
transportation, compression, treating, and even production costs.

LzoATE NATURAL RESGURCES
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The majority of leases in our area are 1/8 share to the royalty owner and
7/8 to the producer. The 7/8 share is supposed to allow producers to pay
costs of drilling, production, treating, and transportation to a delivery
point, and still make a good profit. And it does.

The method used to change leases with division orders by our somewhat
unscrupulous producers is to draft a legal document that is virtually
undecipherable unless you have a law degree and then it's questionable
unless you have expertise in this area. They send this document to the
royalty owner with a letter saying you must sign this division order in
order to get your money which at this time, is okay, say for example
$4,000. "We would like to disperse these funds but we cannot unless you
sign and return the division order." It is a very exciting time (just
like hitting the lottery) and so the mineral interest owner checks the
share to make sure that it is right because that part was readable, signs
the division order form, and has just been had. When his checks start
coming, there are all these deductions that are taken from the gross
proceeds over and above taxes.

What is happening is that the people are being taken advantage of and
basically being bribed to sign these bad division orders. This law would
stop that because if they wanted to change a lease, they would have to
amend the lease and most people will take a much harder look at amending
the lease. We are not the only ones having this trouble as a number of
states already have a similar division order definition on the books.

Enclosed in this testimony are two examples of gas division orders that
have taken advantage of the royalty owner. They are the same except they
were used by two different companies, one from Canada and one from
Colorado. They change the terms of .the lease to allow additional
deductions before royalties are paid. We also have examples from two of
the major producers in Montana that do not change the terms of the lease
and to our understanding, none of these major producers in our area are
changing the terms of the lease with a division order.

We urge your support of SB 311 - Division Orders.

Thank you,

Gary Meland, Director
GM:sn

Attachment #1: Xeno, Inc. (poor)

Attachment #2: Smoky Hill Exploration Co., Inc. (poor)
Attachment #3: J. Burns Brown Operating Co., Inc. (fair)
Attachment #4: Norfolk Energy Inc. (good)
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GAS DIVISION ORDER

XENO, INC.

EFFECTIVE:

T0:

Augus; 1, }978

The below named parties, hereinafter designated as "OWNERS", and each of them by their signatures hereto affixed, do hereby ropresent, certily and warrant that they are
the legal owners in the propartions set oul below of all the gas and associsted liquid hydrocarbons produced from or alfocated Lo the well, screage or tommunitized ares more

particularly described as [ollows:
SENATE NATURAL RESOURGLS
EXHIBIT NO

e

Township 36 North, Range 19 East MPM

e A= §-943
Section 28 : All B 311
: BILL No.__ 9B 311

in . ..Blaine..——._..._County, Stateof Montana, snd are entitled to receive payments fur gas Laken or sold off of the premises, and until further notice credit for

such gas <o taken or sold from said premises shall he Kiven as directed helow: N
CREDIT TO PIVISION OF INTEREST . MALLING ADDRESS and
inwnerd {Warking Interest W.1. SOCIALSECURITY NO,
Overriding Royslty - ORR ' or TAXPAYERS
Landowners’ itoyalty . LOR} IDENTIFICATION NO.

Russell S. Unruh & : 4.4531 % LOR CHINOOK, Montana, 59523

Joyce A. Unruh
Social Security No.: 516-28-3365

XENO, INC. hercinalier catled “OPERATOR™ may sell and deliver to any purchaser and then remil o the Owners as set out herein for alf g3s any
associated liguid hydrocarbons, including condensate produced, saved and sold from said premises as fullaws:

1. Fayment lor gas shall be paid to the Owners according to the division af interest shown above. Payment therelor muy be made monthly by the Uperator mailing to such
partirs its cheek therefar at the post office address suated, on or befare thirty 130) days after receipt by Operator of sufficient information upun which settlement theeefor may
he made. If the amount aceruing 1o the interest of any Owner hercein is less than Four Dollars 184.001 in any one month, the proceeds of such runs may. at the oplion of Operator,
be accumuinted and paid without interest on an annual hasis, payment to he made 1n Decomber of vach year.

113 retund of a portion of the proceeds derived from the sale af gas may be required under any order, rule or regulation of the Federal Power (Commission of other
goveenmental agency having jurisdiction thereol, or the provisions of the "Natural Gas Act”, (he price for gas shall be caleulated on the hasis of the unsuspended or
uncondstional cectificated price lor surh gas. Operator may hold, without interest. the portion of procerds subject to possible refund untit the amount of the refund, it any, is
determined by final unappealable order of the Federal Pawer Commission or such ather governmentst agency Operator is also expressly autharized and given the right, in its
sule desceetinn, to withhold of deduct from the share of any dishursement directed heceunder atiributable to any Owncr. a sulficienl sum Lo pav sl ad valorem taxes, Montana
Net Proceeds Tax, Montana Conservation Tax, Resource Indemnity Fund Tax and any other tax {excluding income taxes) Lhat will hecome due and payable by any Owrier, and
to pay such taxes and render a full account of any such taxes paid by it 10 any Owner for whom such taxes have heen paid.

2. Nettlenient for the above interests shall he made on the hasis of the net procreds received from the sale of yas hased upon the volumie computations made or accepted by the
purchasers theeeral, “Net proceeds” means the amount received frum such sale less transportation, dehydration, separating, treating, processing and compression charges and
other cosis or xpenses, if any. Operator may sell gas to any purchaser of its choice at such quantities and prices as it shail deem prudent. However, in the event the sales price
for gay is estahiished or regulaied by the Federal Power Commission, or other governmental authority, the price applicable to such sales for the purpose of calculating net
proceeds shall be the unsuspended or unconditionsl eertificated price for such gas determined by final unappealahle order uf the Federat Power Commission or such other
governmentat agency.

3. Payments so made are to be in full settlement for such gax %o taken or sold from said premises.

4. Owaers seversily shall notify Operator of any change of ownership. and no transfer of interest shall be hinding upon Operator until a request to make such transfer and the
recorded instrument evidencin » cich transler, or a cerified copy thereof, shall be furnished to Operator, Teanslees of interest shall be made effective not earlier than Lhe first
day of the ealendar month in w nich natice is received by Operator, Operator is relieved herehy of any responsitulity for determining if and when any of the interests set forth
abuve shall ur should revert Lo or be owned by ather parties as the result of the completion or discharge nr money or other payments from sad interests and the Owners whose
intereste are alfecied hy such money or other payments, il any, assume said responsiblity and shall give Opeeator notice in wriling by certificd tetter addressed 1o Opecator at
the abwve address, when any such money ar when any ather division of interest than that set {arth abave shall. for any reason, become elfective, and 10 furnish requests [or
trarsder accandingly, and that in the vveat - chopatice shall not be received, Operator shall bie held harmless in the event of and is herehy released from any and all damage or
foss which nught arise aut of any overpayment.

5. Inthe vvent of any dispute or question st any time concerning Litle 10 the above descrihed lands. or the gas producied therefrom, Uperator may hold the proceeds of sit gas
runs hereunder, until indomnay satisfactory to Operator has been furnished or until such dispute or question of title i« rorrected or removed o Operator's satisflaction. In the
any conrt artion or suit is filed in any court affecting titie to either the real property shove deseribed ar to the gas produced therefraom in which any of the
ned are pirties, weitten notice of the fiting of such action shall immediately be furnished 10 Operator by the undersigned, stating the court in which the same is filed and
sf such action or suit, and Operator or any purchaser of gas runs shall he held harmless [rom any judgment rendered in such auit and all onable costs and expenses
incurced in delending against said claim whether in Operater’s defease or in the defense of the gas purchaser, snd the undersigned shall pay said judgment and said costs and
expeases in the proportion and to the extent that the same affects his or their interest. Where, under this provision the proceeds of any gas xales are retained, Owners agree to
indemnily and hold vhe Operator harmiess from any liahility for any tax proposed er assessed against or paid on account of such retained proceeds, together with the penaltivs
meident theeeto, and the Operator may deduct the same from sny amount awing by it to Owners. In the event of overpayment [or gas to the interest of any Qwner herein,
GOperator is authorized upon discovery thercol to recoup such amounts from future accruals to this or any other interest of such Owner for which Operator may make settlement.

6. This Agreement shall be binding upon al) parties agreeing hereto irrespective of whether all parties owning an interest in the minerals, royalty and leasehold estates
execute the same. and shall exiend to and be binding upon their respective heirs, devisees, executors, legal representatives, successors and assigns. This Agreement may be
attarhed a< an exhibit to any other document and incorporated therein by reference for al) purpases and exccution of any such document to which this Gas Division Order may be
attarhed shall be Jeemed Vo be for all purposes of the same lorce and effect as execution of this document. '

7. Wapplicahle, the Operator will comply with all pravisions of Executive Order No. 11246 of September 24, 1965, and any amendment or supplement thereto and of the rules,
regwlations and relevant orders of the Seeretary of Labor,

RUSSELL 5. UNRUH

JOYCE A. UNRUH
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GAS DIVISION ORDER

o SMOKY HILL EXPLORATION COMPANY, INC,
April 1, 1982

EFFECTIVE:

The below named parties, hereinalter designated as “OWNERS"”, and each of them by their signatures hereto affixed, do hereby represent, certily and warrant that they are
the legal owners in the proportions set out below of all the gas and associsted liquid hydrocarbons produced from or allocated to the well, acrezge or communitized area more
pasticularly described as follows:

Township 35 North, Range 12 East, MpM SCVATE NATURAL RESOURCES
Sectlion 13: all EXHIBIT NO.

1-13 Meland DATE a- g 73

BILL NO.___ o8 3 //
Hi11 o . .

in County, State of Montana, and are entitled to receive payments for gastaken or sold off of the premises, and until further notice credit for
such gas so taken or sold from said premises shall be given as directed below:

CREDIT TO DIVISION OF INTEREST MAILING ADDRESS and
(owner} {Working Interest - W.1. SOCIAL SECURITY NO.
Overriding Royaity - ORR or TAXPAYERS

Landowners’ Royaity - LOR) IDENTIFICATION NO.

Sigurd Meland 3.,125000% LOR Havre, MT 59501

SMDKY HILL EXPLDRATIDN CDMPANY’ INC. hereinafter called “OPERATOR" may sell and deliver to any purchaser and

then remit to the Owners 2 set out herein for sll gas snd associated liquid hydrocarbons, including condensate produced, saved and sold from said premises as follows:

1. Payment for gas shall be psid to the Owners according to the division of interest shown above. Payment therefor may be made monthly by the Operator mailing to such
partiesits check therefor at the post office address stated, on or before thirty (30) days after receipt by Operator of sufficient information upon which settlement Lherefor may
be made. If the amount accruing to the interest of any Owner herein is less than Four Dollars ($4.00) in any one month, the proceeds of such runs may, at the option of Operator,
be accumulated and paid without interest on an annual basis, payment to be made in December of each year.

If a refund of a portion of the proceeds derived {rom the sale of gas may be required under any order, rule or regulation of the Federal Power Commission or other
governmental agency hlvmg jurisdiction thereof, or the provisions of the “Natural Gas Act”, the price for gas shall be calculated on the basis of the unsuspended or
unconditional certificated price for such gas. Operator may hold, without interest, the portion of proceeds subject Lo possible refund until the amount of the refund, if any, is
determined by final unappealable order of the Federal Power Commission or such other gnvernmental agency. Operator is also expressly authorized and given the right, in its
sole discretion, to withhold or deduct from the share of any disb directed h der attributable to any Ow ner. & sulficient sum to pav all ad valorem taxes, Montana
Net Proceeds Tax, Montana Conservation Tax, Resource lndemmty Fund Tax and any other tax (excluding income taxes) that will become due and payable by any Owaner, and
Lo pay such taxes and render a full account of any such taxes paid by it to any Owner for whom such taxes have been paid.

2. Settlement for the above interests shall be made on the basis of the net proceeds received from the sale of gas based upon the volume computations made or accepted by the
purchasers thereof, “Net proceeds™ means the amount received from such sale less transportation, dehydration, separating, Lreating, processing and compression charges and
other costs or expenses, if any. Operator may sell gas toany purchaser of its choice at such quantities and prices as it shall deem prudent. However, in the event the sales price
for gas is established or regulated by the Federal Power Commission, or other governmental authority, the price applicable to such sales for Lhe purpose of calculating net
proceeds shall be the unsuspended or unconditional certificated price for such gas d ined by final ppealable order of the Federal Power Commission or such other
governmental agency.

3. Payments s0 made are to be in full settlement for such gas so taken or sold from said premises.

4. Owners severally shall notify Operator of any change of ownership, and no transfer of interest shall be binding upon Operator until a request to make such transfer and the
recorded instrument evidencing such transfer, or a certified copy thereof, shall be furnished to Operator. Transfers of interest shall be made effective not earlier than the first
day of the calendar month in which notice is received by Operator. Operator is relieved hereby of any responsibility for determining if and when any of the interests set forth
above shall or shouid revert to or be owned by other parlies as the result of the completion or discharge or money or other payments from said inlerests and the Owners whose
interests are alfected by such money or other payments, il any, assume said responsiblity and shall give Operator notice in writing by certified letter addressed to Operator at
the ahove-address, when any such money or when any other division of interest than that set forth above shall, for any reason, become effective, and to furnish requests for
transler accordingly, and that in the event such notice shall not be received, Operator shall be held harmless in the event of and is hereby released from any and alf damage or
loss which might arise out of any overpayment.

8. Inthe event of any dispule or question at any time concerning title Lo the above described lands, or the gas produced therefrom, Operator may hold the proceeds of all gas
runs hereunder, until indemnity satisfactory to Operator has been furnished or until such dispute or question of Litie is corrected or removed to Operator's satistaction. In the
event that any court action or suit is filed in any court affecting title to either the real property above described or to the gas produced therefrom in which any of the
undersigned are parties, written notice of the filing of such action shall immediately be furnished to Operator by the undersigned, stating the court in which the same is filed and
the title of such action ar suit, and Operator or any purchaser of gas runs shall be held harmless from any judgment rendered in such suit and ail reasonable costs and expenses
incurred in defending against said claim whether in Operator’s defense or in the defense of the gas purchaser, and the undersigned shall pay said judgment and said costs and
expenses in the proportion and to the extent that the same affects his or their interest. Where, under this provision the proceeds of any gas sales are retained, Owners agree to
indemnify and hold the Operator harmiess from any liability for any tax proposed or assessed against or paid on account of such retained proceeds, together with the penalties
incident thereto, and the Operator may deduct the same from any amount owing by it to Owners. In the event of overpayment for gas to Lhe interest of any Owner herein,
Operator is authorized upon discovery thereol to recoup such amounts from future accruals to this or any other interest of such Owner for which Operator may make settiement.

€. This Agreement shall be binding upon ali parties agreeing hereto Irrelpocuva ol whether all parties owning an interest in the minerals, royalty and leasehold estates
exccute the same, and shall extend to and be binding upon their resp d s, legal repr 3 and assigns. This Agreement may be
aitached as an exhibit to any other document and incorporated therein by refcrenee for all purpnses and execution of any such document to which this Gas Division Order may be
attached shall be deemed to be for all purposes of Lhe same force and effect as execution of this document.

7. I applicable, the Operator will comply with all provisions of Executive Order No, 11248 of September 24, 1965, and any amendment or supplement thereto and of the rules,
regulations and relevant orders of the Secretary of Labor.

Social Sscurity # —
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GAS DIVISION ORDEI? b@[pv :

Division Order Number
i Datelssued__January 14,7 T901 .
: Eltective Date | trst Production

TO:  J. Burns Brown Operating Company
P.0. Box 130966
Ty!sr. Texas 75713

This division order applies to fif; gas, cundensaterdistifiate; plant products, and alhﬁﬁgﬂll;sgcarbons. or the proceeds Irom the sale thereol, pro-
[

duced from the following described wells(s) and fand, lo-wit: ; o L.
. ne !, LATE NATUKAL RESOURCES RO
é%g%%%%p st, M.P.M. R L S
Voo 273773
Credit To: = (Divislon of Ownarship) ) ‘ BILL,NO m ,“ ; :
r‘ See attached Exhibit "A"
3

’.\‘opresentu tao ‘the best of the undersigned's
yresent Information '

Each of the unﬁunlgﬁcd. for himsall and without .rourd 1o any other parlyfesrVileg-sndguarantess that the Interest et oul opposlie his name, Is 197/
the Interest owned by hin In \heoll, gas,condensatedistiliaterplant-produste, and alt oller, hyrliocarlzym or procesds [rom the sale thereol Irom v
the sbove described land. “Yalate \E '

Untit lurther wiltlen notlce of a changs I ownership, as horolnaller provided, you will glve cradit to the uguleiﬂ;{m‘lor such Interest shown sbave,
relanted

1. You or your asslgnaes, nominees or vendees are aulhorlzed 1o purchese, rocelve, sell, and/or to dc/y‘or Lo ollier purchasers for my account and i
1o recelve the proceeds thereol, tho oll, gas, sondonssale-distillaler-plant-produels, and-sltolherydrocarbons ss sbove delined, /L,‘
A 2, For ail gas tehen harcunder, the undersigned will Lo pald his share of the procaods 8l thae dellvery point of such gas lass thosa expenses and set. )
tlatment charges sal lorth helow which, for all purposes heraundar shall bo consldered the price recelved tor sych gas under the lerms ol apy sp-
icable gas contract (or a fisrant or suppl 1o such contracl) whieh-is hereby ratitled and-contirmed by-the-undersigned: 11 J. Ummq fﬁ_/_

rown Uporaling Company is a party 1o such gas conlracl, it wil bo made nvaltable 1o 1ha undot signed lor Inspection at the olflces of J. Burng
Brown Operaling Company during normal business hours, Selttemont theralor shall bo made ss herein provided, lass {axes, lansportsiion,~

llh.ulng troating, mocuulnr and comprossion costs Incurred In connaclion with the marketing of ssich gay Incurred prior or subsequent to
he “point of delivery” as defitred In llia teluronced Gas l’urclmin Ctlnlvoti which Ve u‘udovsh

rvegl hingeb Krowlogigns and sgrees (o pay.
P=Ennall-oll oﬂdcnulo,—dltﬂl!nlo,-plnukmmlmlﬁ,—nmhll-olhor‘-h% ’tlug.;n ofi ‘hk")““‘u";[\"ulcﬁul‘la :!Ign i fg .t‘a\ll’?lll'b‘{‘l!«"qu\snur|J.:“oﬂ‘(x_

ed Vheralor At lhvwellrallor.:lnduc,\_i_p’;‘!l-crelrmn a roasonablo sum to cover Ihe cosls, and expenses of tranting and markeling such oll, conden.
sala, distlllale, plant producls and all llier hydrocorbons L), Iy ordor 1o mar ket such oll, condensate, tistiliate, ptant products and all othar
hydrocarbons, It Is necessary lo ‘\ransport same b( Vruck or barge [ T Inarholing-point, than, Jp thal event, you are authorlzed lo deduct Irom < .
tha procaeds lor such oll, enndansale, distillale, plant producls nnd all olher hydrocarbons the ‘rucmn Tortorglng-chargas._Prs deducllons

er
will be-made-lor-sediment-and oltherimpurities-and corrections-(or-lomperature-wlll-be-made-In-accordance-wi h-o;lnhllshcdwYo;prwalllnaﬁ—
the-{ime-and-placo—ol-dalivern

4. The undersigned sgrees lo Indemnily you snd hold you harmloss from any llability tor any lax proposed-er nunur! lulns\ any Inerast L
hereunder and harsby auiliorizes you L slgdyl ppd pay such lax or faxes., poq e underalgipgds
S, I\c:ounllnr and payment shall ba made‘iinly lor 1ha ofl, gas, condencate distlliate,plant.producic snd all-o\horl‘nc('igciﬂ)om marksied and ac.-
tually seltled for by tha purchaser and shall bo inade by clinck payasbla to tha undersigned sl thelr raspective addresses shown sbove pvovldenlu [y
it the proceeds sccruing lo any Interost hereunder should amount to loss than Filly Doliars {$50.00) per manth, you will withhold paymentiels
withoul acerual of interost wntil such accruals amount lo Flity Dollars ($50.00). All payiments hereundor shall be dosined properly made upon ,'KZ
being deposiled In the Uniled States mail, poslage prepald, addressod lo the underslgned as above sel lorih,

6. The undersigned agroes to refund any ovarpaymont which ho recelves and agrees thal you, In your discrelion, may withhold procesds al.
tribulable o this Inferest untii the amouny of tha overpayment Is lully recoverod. of the undernipned

1elate ls n
7. -Gollsloelovr-obslunhm-o!lmr—ovido}w?l-ﬂh l:l.(will-ho-luvnlsluod.lmrou.a|.any.||"m.m, fomand, Ji{ the.svent-ol-a-latture-td sp-lurnish-cuch
.evidance ol.lltla or In the svont of arp.dUydrso cinlnmor disputa ot sny thme concorming 1, you may hefd the proceeds ol afl o¥l, key, u\mlonsnlaya&
“distillele;plant-produsis snd otherhiyprocarbons rocelyod wllhonbbolnf linble-fer-Interesi-on-the-ambunt-retoined unill Indotpnily satisiactory
1o you has bean lurnished, and In thd avent of any aclion.qr sult Is fited liv any court sftocting tha titlc!either 1o the lands desc|ibed above or lo-.
the oll, pas, condensolardistillato,sflant-producte and olhior hiydiocai hons producod theroliom Inwhich any.of the undersignodiare parthry, wrlt.
ten nollce of the lillng of sald aption shall ba Immediatlely furnished lo you by the undarsigned against whiom action Is conmenced, stdilng the
courl lo which the sanie is |H}a and thu stylo of such acllon or sull; snd yout and or any carrlor lransporting the-oll, gas, sendansnterdistiliales
plant-products and all other‘hydrocarbions lor Ihe undersigned’s sccount shall Le liekd harmlass lrom any Judgmeni renderad In such sult, In.
solar as the same adversely affects tho inlerast I the above relerencod lanids gwnetl by the undosslgued and/or all reasonable costs and ax-
penses lncurred In delending against such clalim insolar as tho same ndversely allscts tho Inlerost of tho undersigned whallier, In your detense
or In the dalense of the cartlor transporting Uio-oll, gas, condoncatecdintitalarplant produels and olherdiydrocatbons for your or the undersign.
ed's account, and the undersigned agrees Vo pay sald ludgc‘nmﬂ sntd the costs and oxpenses In the propd "0[{\(‘ 1o the extant thal the same
aliect the Intorest ownoed by I,im undursignmr. but "ouch amopnt ohao 1l nwever excecd the related
ll\l'crlml: ol the ander: ,“;l ml I( AT N
8. i1 any potllon of the proceeds durived from Lha salo of Hid oil, gas, candensale; distilltié; plan }\rodu A1y Mid'aliotherTiydiocarbons | subject to
lolunvj under any law, ordor, rule or reguiation of any cautt, regulatory hady, state, tha U.S, Govermment, or any subdiviston thareol, you may
withhold witheut-inlarest 1he potlion of tho proceods subject to relund unloss Indemnity sallslnclor( lo you has been furnlshed, or untii the re gL
fund obligation has boon tinally detormined, 1t any portion of 1ha proceads derived from the sole ol the-oil, gas, condensate;distillate; plentpro-
dvets am'] all pther hydrocar bons js therealler required 1o bo rolunded by rou under any law order, rule or regulalion ol an( coutl, 1egulalory- 2=
botly, stale, \I&\\J.S. Government 3 any subdivision thereol, you are sulhiotlred lo recovor the amount ol tha relund applicable to the inferest of
each o! the unde Blgucd hrom luturayaymenls, or at your elcclk}n you may Invelce the undersigned theralor and collect the saine plus the legol
| » F H-. H HIg . 1q- -af-
tate-of-inlerost-yo Qe érﬂ\ilr “l’l"‘ :o\\\c;}llrmiwul::,\l\ ilx‘v‘r‘;d“\a‘(Iréard"slh‘ar‘!g:? of-the-refund, “““I”’J:‘:Y (\C(‘.r-.\'tml
9. Quantitles are to be computed T regulidily compiled lanktables 67 gns Vacording charts or othedlmathodi of compulalion, with the undersign-
ed Lo have the privilege ol wilnassing and verilying the gauge-llehiots, 1.15 charls and char Infegration resulls. You shall make avallalle suych
racords In your possassion durlng normat buslness hours 1o the undersignad that will enable the undarsigned to verify such quantities; In addi
vlon 10 tha deducilon ol thotaniriobles-and gas charls, correclions shn" be imade for tamperature, linpurittes, snd slirltkage according to Ihe !
rules and regulations as prescribud by the legal authority 7! tha Stele In which [he wells are

locaied,
10, It sny royally Interest hereunder shali become subdivided '%u ':'n\?a{l‘iu“'(!;‘l v H!‘&, l'n’&“Jh"!»(m?wﬂ(leuf’W:{th\‘.‘u‘?} of & commuor 2gent lc
tecolye pn(lmml for the saveral holders of tha subdivided porlion liereol, snd you shall nol be required 10 maks payment lor Ve subdivided |n%'

Varest unili such deslgnation s lurnlshed.

11, The consideration for the exacution of this agreoman| Is e procesds lrgm tha-oll, gas, eondensaterdistifeterplant-produets and-oit other
lated hydiocarbons oblalned snd 1o ba oblalnod lrom the unit watl andlor tands descrlbed abave, along with ihose sdditional considerations sel forth,
hereln which are haraby recognized and ncknnwlodred a be|n1 sulliclonily reasonable. T‘w-\!nderﬂgned'herebrodop\rro!"randvean"vm th :
above deseribed declaratlan ol unividrilling and preduction unil lagether-wlih oll amendmenty and supplements thereto which arestnlyrevorded.
and do lurther rality the vll, gas and mincral loases listod and describad In such daclaratlon of uniijspitliog and productioi iinil and amendments
or supplainents therslo, and do horeby grant, lenss and lot the land. dascelbed An-aucir 165385 o 1ho 1acord pwiers 1hersol according lo the

~

terms, provisions and conditions ol sucl Jeases,-and-do-aisudgisa hal alf oll, grs and minerni toases harelolore axeculed by them, covering
Iands Includag In suchanii-sro-und fiave bean pocted In accordance with auch declaration, and slt suchi tosses 83 woll a3 atslgriments andior

~3uie85ea-unit-declnrations;-ngreementa-gas-snies-contracla-proeessing-agreements-and-all-omendments-covering-\ha-tracis-ot dondy ay-lo- .
which-the-undereigned-ic-cradilod-with-an-nlorost-are presontly-veolid-and-subsiating, :

12. The undersignad agrees Lo nolily you in wrillng ol any chango bn ownorship of Inlerest and to furnish yout with a cerlitlod copy of the Instrument
evidancing such change. Any lransfer, assignment or conveyance of any Intoros) In sald oit or gas si);nil ba mado subject lo this dlvision order
and ellactive &t sevon o'clock a.m, on the lirsl day of the cn‘emhr month lollowlig recalpt of such notice by you.

13. Youara hateby rellavod of enyresponsibilily tor deterinining whien any of tha Inlerests shown nbova shall Increass, diminish, be extipputshed, or
taverl (o olhor paymants lrom said inturosis or o3 a rosull of the Incrosse or docrense in production, and you are 'meby authottred lo conlinwe
o remit, pursuant to the division of Intorast sol foril above unill you recalive notlice In wrlllng to the conlrary, by mall addressed lo you si the ad-
dress showty above, togother wilh a cortlliod copy of the instrumenl svidencing such change.

ASEE APPENDED SCUEDULE - : '
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: relnted

1. You are authorlzed bul nol required lo deduct lrom the proceeds of sala the amount ol any savarance, production axclse, occupqtion or any

< Other tax laviad Ly or vnider suthaiity ol the laws ol the Uniled Siates, the Slate where the waells ara locatod or any legal subdivis y thereol
sgainst the undersignorl for anst on account of his interest in thia lands and oll, gas,condencalepdictillaterplant-productis and sil oihier hydrocar-bu)"
bous and lo pay such {ax or 'I._.-(n”s lrom the deducied revenuo, onl \5

14 With respect toany It c}'os"in l’lo statement of ownership and order of divislon which Is ctedited lo a marrlod person, he spouse df such mar-
. tied person Joins herdin and becomes a party hereto snd aulhorlzos and divacts you to recelve and market-oil, gas, soendensate,-disilifaterplant
wiproducts and all othet hydrocarbons under {hie terms hereol, and lo pay In accosdance with lhis agreement tn stich married person,in the pro g
potlion and Intarast sel forth above; which such payment shall be in tull and complala discharge of all obligations hereunder, In the same man.e—
ner 3s (haugh such paymeni had been made directly lo such spousa or o {hem jointly. Eneh Inlereal owner warranls and represents thal hisor
Jrer-marital-status-hos remained eonstuni-subscqueni-lo-his-or-har-oonuisition-ak-inleresl-in-the-tnnds-dosaritie ’

- Should_any.olibs undscsignad bacomadndsblad.lo.youin any amount,.you.may.apply.the.procsede.accrulng.lodha s aleol.a ny.oll. gax condar

= ale, distiliate, plant producls, and_al hnr.ludmmrbmu;lldbuhblo-lo-\he-&niemslvf'llw‘vmurslgnta'Biei‘xinﬂﬁﬂr_ﬁl.é%,i'ed lo you along with L
. awmﬁumumaar}'ﬁﬂ e-paymentand-sslislaction-ot such-indebigdnessralongwith-eny-olherremediesyrou-havereitherai-low-orin-
eyuity. '

. This division order shall ba ellective as 1o each parly slgning same regardless ol whether or nol any other parly whose name sppears above ex.
- ucu(e:lb":‘h Inslrumenl or any olhior Instrumant of siinllar linport, This division order supersedes ail formor division orders given on (e above
dascribed proparly.

. relato olnte .

B, This division order shall inure o tha banslil ol tho pariies lmrolo. thair linlrs, successors and %si;ilur.%;lnn“ the undarsigned, and each of tham,

- Ly execuling this division ortar haeiaby aproa tijal lhe porsons, parinarships, corporations or frins to whomn all or any parl of thooll.gas,s0n.

“densnterdisiiilaternlant-produets and all othal hydroearbons producod (rom ar allincaled to 1o Innds cdaseribod above ara sold or marheled,

& may mahe payinent 1o you for such eily gos, condunsnierdisiiiinterplent-produets and alloilier liydrocarhons purchassd lrom Iha undarsigned;
and-thsi-nsoinr-es-il-eongorns-and-do-the-entonl-al-thel-inlareatowned-hersunderr-they-wil-hald-harmieysrprotect-and-indemnity-ellpyr=
—thagsrsagrint-anp-end-eii-slaimedamagos-and-anpentereiwhaiscevernalvre-inaonnesiion-with-lhe-purchase-of-sveh-olirgssrcondanante
;.ammm. rl'nnkpndwinnd-u-o! har-hydrocarbons-by-sald-pureheserand-the-payment-to-yeu-fer-sameqn-the-batis-elons-hundred-pescen
aightreighthse ‘ :

[ ]
. . C One (1)
Unless terminated earlier by you upon written notice, this division order shail remain elfective for a term of Oty _yearsandyearloy L
thereaftar until terminated by either party upon sixly days written notice prior to the anniversary of the effective date hereol. &
" Before signing, pleasa verily your interest as set out above and verify your address, with zip code, ta which all checks and future notices are e
mailed. Any change of address should be promptly sent to J. Burns Brown Operating Company, P.0. Box 130966, Tyler, Texas 75713,
Please Indicates your Social Security or Federal Tax Idenlification Number in the space provided below your signature.
- -
Sign In Ink exactly as your name appears above and have your signature witnessed. If your name Is incorrectly stated, return the division order with
advice as to your correct name. | executed on behall of a corporatlon, indicate your officlal Litle and Impress the corporate seal attested by a
secretary or agslstan; power of attorney authorizing such action. :
i
-
|



APPENDED TO AND BY THIS REFERENCE MADE A PART OF THAT CERTAIN GAS
DIVISION ORDER DIRECTED TO J. BURNS BROWN OPERATING COMPANY ISSUED
THE 14TH. DAY OF JANUARY, 1991, AND EFFECTIVE THE FIRST PRODUCTION
DAY AND DATED FOR SIGNATURE THE 24TH DAY OF OCTOBER, 1991.

If J. Burns Brown Operating Company is a direct or indirect
purchaser of any or all of the gas and other related hydrocarbons
covered by this Order or has any legal or equitable economic
interest in the purchaser thereof, the "price received" from such
purchaser shall be deemed to be the prevailing wellhead market
price for gas and other related hydrocarbons in the area of the
well covered by this Gas Division Order. A

Z



APPENDED TO AND BY THIS REFERENCE MADE A PART OF THAT CERTAIN GAS
DIVISION ORDER DIRECTED TO NORFOLK ENERGY INC., ITS SUCCESSORS AND
ASSIGNS, ISSUED THE 23RD DAY OF AUGUST, 1991, AND EFFE(;EIVE THE
FIRST PRODUCTION DAY AND DATED FOR SIGNATURE THE _.3& = DAY OF
OCTOBER, 1991. ‘

If Norfolk Energy Inc., its successors and assigns, is a direct or
indirect purchaser of any or all of the gas and other related
hydrocarbons covered by this Order or has any legal or equitable
economic interest in the purchaser thereof, the "price received"”
from such purchaser shall be deemed to be the prevailing wellhead
market price for gas and other related hydrocarbons in the area of
the well covered by this Gas Division Order.

~
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LEGISLATIVE TESTIMONY
DIVISION ORDER BILL
SB 311

My name is Ruaaell S. Unruh. I am a rancher in northern Blaine
County and am a member of Montana Land and Mineral Aassocciation. I
am here to testify in favor of SB 311, the Royalty Division Bill.

I believe that a Royalty Division Order should be only a document
which ia neceaasary to diatribute royalty to mineral interesata.
In aome casesa, Royalty Diviaion Ordera have been uaed for other

purposes as well.

My Diviaion Order, for example, not only deacribed my mineral
intereat but injected other proviaiona. One such proviaion was that
“"aettlement of the mineral intereat shall be made on the basis of
NET PROCEEDS from the sale of the oil and gas". It then went on too
deacribe net proceeds as “the amount received from such a sale leas
tranaportation, dehydration, aeparation, treating, proceasing and
compreasing chargea or other expensea, if any".

Aa a reault of the above proviaiona, I feel that my Royalty Divisasion
Order altered the proviaiona aet forth in my leape. My lease astated
that "the leasee shall pay the lesassor,as royalty, one eightha of the
PROCEEDS from the aale of the gaa, aa auch, for gas from wella where
gas only ia found."

I beilieve that when we asign a 12 1/2 % land owners royalty lease,
we are giving the leasee 87 1/2 % of our gas and oil to produce,
tranasport and market our gas or oil without any coast to ua. When we
signed the above mentioned lease, we underatood that we would
receive 12 1/2 %X of the proceeds from the aale of our gas as atated
in our lease, but we receive aprox. £8.45 per mcf lesa then the sale
price. As a result, over the past 13 yeara that the field haas been
in production, I feel we have loast many thousandas of dollara.

I believe that if SB 311 ia enacted, it will atop future Royalty
Division Orders from altering proviaiona in the lease. I would also
recommend that future Diviaion Ordera use large enough print so you
don’t have to f£ind a microscope to read them.

cuniE NATU
ctfully, " RAL RESOURCES

EXHIBIT NO
\'\—*\
W DATE 9/4%
Ruasaell S. Unruh “
Box 457 BILL NO._ 52 ;3/'/

Chinook, Montana 59523
406-357-3628
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LAKE COUNTY LAND SERVICES

PLANNING AND SANITATION
108 Fourth Avenue East
Polson, Montana 59860Q0-2175
Telephone (406) 883-6211

Pebruary 8, 1993

Senator Don Bianchi *
Chairman
Senate natural Resources - Crgg .
Capitol Station SCHATE NATURAL RESOURCES
Helena, Montana 59620 EXHIBIT NO.____
£ Z
Re: SB 253 DAT /é/

B N0 58253

Dear Chairman Bianchi:

I do not support this bill to eliminate the Environmental Quality
Council.

Over the years, I have had the privilege of working with the EQC on a
number of difficult issues. Several years ago I participated on the
Interim study on subdivisions when Representative Dennis Iverson was
Chairman of EQC. It was the most thorough and balanced study of one
of the most divisive issues in our state. Much of what was analyzed
and prepared as part of that study has surfaced again in the present

session in what appears now to be a time of support for subdivision
reform.

Most recently, I participated on the Interim Study on Lakeshore prior
to this session. The Council and staff did good work in evaluating
this issue and coming up with a reasonable bill (HB 30) to allow local
governments to better manage lakeshore development.

When I was Chairman of the Flathead Basin Commission, we called upon
the EQC staff to facilitate a day long retreat to help us establish
our priorities and activities for the period 1989-1991. The staff did
a remarkable job helping us sort through a broad range of ideas to
come up with a practical agenda for our work program,

I acknowledge that the economic situation for state government is
grim. However, many people are coming to understand that protection
of our environment is one of the best investments we can make for our
future in this great state. I believe the Montana Legislature must
take the leadership in the area of environmental quality. The EQC is
the proper forum to help the Legislature fulfill that responsibility.

Please retain this vital function of the Legislature.

Sincerely,
Post-it™ brand fax transmittal memo 7671 J # af pages » /
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Montana State Senate

SENATOR JERRY NOBLE
SLNATE DISTRICT 24 ! L4
HELLNA ADDRESS. J#,g 8 a2l COMMITTEES:
CAPITOL STATION - . BUSING 5% & INDUS1THY
HELENA, MONTANA 59620 HIGHWAYS

PHONE: (405) 444-4800 s , BILLS & JOURNAL
) . <’4¢ g ;
HOME ADDRCSS: I G i '__// Cown /,,}( NALLINAL RESOURGES
1940 MEADOWI AIK DRIVE .55

GREAT FALLS, MONTANA 59404
PHONF: (406) 453 D591

February 8, 1993

Senate Natural Resources Committee

RE: SB 253

Having spent the last two (2) years as the Vice Chairman.of the EQC,

1 would have to say it i3 a very worthwhile and necessary committee.
There are many environmental problems facing the State each year and I
know of no other committee or group who could address these. I feel the
EQC weighs both sides of the issue and all involved get a chance to air
their feeling. Then these issuesa can be fairly researched over the
interim and resolved for the best of the whole State.

1 feel there could perhaps be some small cuts made, but they would |
probably be insignificant and detrimental to the problems that need to
be solved.

1 am unable to be at this hearing and would hope you can consider my

testi .

2 EXHIBIT Ng_ §

DATE_ &
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‘Jerry ‘Noble
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February 8, 1993

Senate Natural Resources
Room 405

Capitol Building

Helena, MT 59106

Re: SB 253
Members of the Committee:

As a former member of the EQC (1983 - 1989) I felt it was my
duty to speak out in opposition to Senate Bill 253. The reason that I use
the word "duty" is because I strongly believe that the EQC works; it is
accomplishing exactly whaﬁ it was established to do.

In a nutshell, the EQC provides a forum, based‘ on diligent
research, to address the controversial issues that affect our quality of life
here in Montana. People, jobs and the economy vare an integral part of
this process. From my experience, the technical staff has presented the
facts fairly, in an unbiased foi'mat. The Council itself, after much

public input, has all of the tools to then make the recommendations on

whatever topic the legislature has directed the EQC to pursue. In most

ScATE NATURAL RESGURCES
EXHIBIT no._9 '
DATE_Z/ & /S

o PN e —————



cases, there is a consensus among the members. Where philosophical
differences exist there is no time wasted on trying' to sol\lre a situation
where no answer exists.

Whether you come into the Council from the right or the left,
service on the EQC will move you to middle ground. This is where
compromise is reached and sensitivity to the other person’s "point of
view" is important to the learning process, and more importantly doing
what is best for the State of Montana.

I would ordinarily support streamlining the size of government, but
in this case, it is my feeling that the EQC is necessary to add
moderation to our environmental laws in how they are administered
~ among all state agencies. Too often people are left out of the equation
when environmental issues are discussed or enforced. I still believe that
the best environment is a full "lunch bucket." A healthy environment
cannot exist without é healthy economy. The EQC has not forgotten this
basic premise. Please support the Environmental Quality Council.

Respectfully submitted,

Tedl Kok

Tad Dale
Mining Engineer



NATURAL STREAMBED AND LAND PRESERVATION ACT, aka 310 LAW

A.  BACKGROUND
MONTANA CONSERVATION DISTRICTS ADMINISTER THE NATURAL STREAMBED AND

LAND PRESERVATION ACT FOR THE PURPOSE OF PROTECTING THE BED AND BANKS OF
PERENNIAL-FLOWING STREAMS. THE ACT IS INTENDED TO MAINTAIN THE NATURAL
STATE OF RIVERS AND STREAMS BY MINIMIZING EROSION AND SEDIMENTATION, WHILE
RECOGNIZING THE NEEDS OF AGRICULTURAL, RECREATION, AND OTHER WATER USES.
ANY PERSON CONTEMPLATING AN ACTION WHICH IMPACTS THE BED OR BANKS
ADJACENT TO A STREAM MUST OBTAIN A PERMIT FROM THE LOCAL CONSERVATION
DISTRICT. PROPOSED PROJECTS ARE INSPECTED BY A TEAM COMPOSED OF A DISTRICT
SUPERVISOR; A DEPARTMENT OF FISH, WILDLIFE, AND PARKS REPRESENTATIVE; AND
THE LANDOWNER. THE DISTRICT BOARD OF SUPERVISORS MAKES THE FINAL
PERMITTING DECISION, WHICH IS SUBJECT TO ARBITRATION IF REQUESTED BY ANY
MEMBER OF THE REVIEW TEAM. VIOLATORS OF THE ACT ARE SUBJECT TO A
MISDEMEMYOR FINE OF NOT LESS THAN $£25 OR MbRE THAN $500 PER DAY, IF
CONVICTED. IN MOST CASES, HQWEVER, VIOLATORS REMEDY THE SITUATION BEFORE

FINES BECOME NECESSARY.

B. OCA M S 8]

ADMINISTRATION OF THE 310 PERMIT PROGRAM HAS BEEN QUITE SUCCESSFUL
BECAUSE THE EFFORT IS CONDUCTED LOCALLY BY PEOPLE WITH DIRECT KNOWLEDGE OF
CONDITIONS IN THE PROJECT AREA. THE DISTRICTS ASSOCIATION WITH THE LOCAL
TECHNICAL STAFF OF THE USDA SOIL CONSERVATION SERVICE; THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS; AND LOCAL LANDOWNERS HAS PROVEN EFFECTIVE IN
MEETING THE INTENT OF THE LAW. DISTRICTS FEEL THAT COOPERATION, EDUCATION,
AND LOCAL INPUT ARE MORE EFFECTIVE AND EFFICIENT THAN REGULATION AND

CONFRONTATION.
StHATE NATURAL RESOURCES
exuiaiT no _1©
DATE 2/@/ 195
BILL MO, 5/ g Q75




c. CU SITUATION
CONSERVATION DISTRICTS HAVE TAKEN A SERIOUS APPROACH TO THEIR 310

RESPONSIBILITIES. AS A RESULT, MUCH TIME, EFFORT, AND RESOURCES HAVE BEEN

DIRECTED TOWARD THIS GROWING EFFORT.

SINCE ITS INCEPTION IN 1975, THE NUMBER OF PERMIT APPLICATIONS HAVE
INCREASED SUBSTANTIALLY DUE TO PUBLIC AWARENESS. MANY DISTRICTS HAVE BEEN
- FORCED TO CURTAIL OTHER ACTIVITIES TO EFFECTIVELY ADMINISTER THE STAGGERING
FLOW OF APPLICATIONS. IN MANY CASES, SPECIAL DISTRICT MEETINGS ARE
REQUIRED TO HANDLE‘SIO AFPLICATIONS, AND MEETINGS OFTEN LAST SIX HOURS OR
MORE (OFTEN UNTIL 2:00 / gup BECAUSE OF PERMIT VOLUME.

TO ENCOURAGE VOLUN ~oug LRTICIPATION IN THE 310 PROGRAM, DISTRICTS DO
NOT LEVY A PERMIT FEE, !/ pERMITTIFQNAL FUNDING IS AVAILABLE TO THE
DISTRICTS FOR 310 ADMINI yEMBER OF THE yyGH SUPERVISORS VOLUNTEER THEIR
TIME AT MEETINGS, 310 ADMINISTRATIUN HAS PUT SEVERE PRESSURE ON ALREADY
LIMITED DISTRICT BUDGETS.

IN ADDITION TO PROCESSING 310 APPLICATIONS, SUPERVISORS OFTEN SPEND
CONSIDERABLE TIME AND EFFORT,ON ARBITRATION OF DECISIONS AND ENFORCEMENT OF
310 VIOLATIONS. NEEDED LEGAL SUPPORT IS USUALLY VERY DIFFICULT TO OBTAIN
FROM COUNTY ATTORNEYS BECAUSE OF LOCAL PRIORITIES AND TIME REQUIREMENTS
ASSOCIATED WITH ENFORCEMENT. THOSE COUNTY ATTORNEYS WHO ARE WILLING TO
OVERLOOK THESE PRIORITIES AND TIME REQUIREMENTS HAVE HAD A DIFFICULT TIME
PROSECUTING 310 VIOLATIONS FOR THREE REASONS:

1) IN A CRIMINAL PROSECUTION, THE STATE HAS TO PROVE ITS CASE BEYOND A
REASONABLE DOUBT. IN A CIVIL CASE, ALL THAT IS NEEDED IS PROOF
THROUGH A PREPONDERANCE OF EVIDENCE.

2) A JURY IS OFTEN HESITANT IN SUCH A CASE TO CALL SUCH A VIOLATION A

CRIMINAL ACT.



3)

THE MANNER IN WHICH JURY INSTRUCTIONS MUST BE DRAFTED REQUIRES THAT
THE JURY APPLIES THE POLICY OF THE STATE OF MONTANA WITH LITILE OR NO
FIRST-HAND KNOWLEDGE OF THE SUBJECT. IN ADDITION, IT REQUIRES THE

JURY TO DETERMINE WHETHER OR NOT A VIOLATOR ACTUALLY "SIGNIFICANTLY

ALTERED OR MODIFIED A STREAM." EXH'B'T j}’l.'/D
DATE __2-R=93_




A LOOK AT PERMIT #'s OF FIVE CONSERVATION DISTRICTS

CONSERVATION DISTRICT NO. OF PERMITS ISSUED IN 1992 VIOLATIONS IN 1992x

- e e e e e e e e e e e e et e e e e ——— e e e e e e e et e e e oo o o e
;_ MISSQULA CO. CD 77 2

CARBON CO. CD 48 10 (In last

5 years)

- ‘

BITTERROOT CD 64 8
- (Ravalli Co.)
. .

LAKE CO. CD Approx. 25-30 4
h‘FLATHEAD Co. CD Approx. 200 ‘ Approx. 20-30
7 t
-

#»IT IS IMPORTANT TO NOTE THAT NOT ALL VIOLATIONS MAKE IT TO COURT.



EXHIBIT _ZE/D
DATE_2:8-93

SUMMARY OF DOCUMENTATION OF THE PROBLEM

FIRST DOCUMENT IS A JANUARY 15, 1993 LETTER TO SENATOR JEFF
WELDON FROM MISSOULA DEPUTY COUNTY ATTORNEY MARNIE MCCLAIN. MS.
MCCLAIN ADDRESSES THE BROAD MANNER IN WHICH THE EXISTING LAW IS
WRITTEN AND THE ADVANTAGES OF A CIVIL PENALTY.

SECOND DOCUMENT IS AN AUGUST 6, 1992 LETTER TO LAKE COUNTY
CONSERVATION DISTRICT SUPERVISOR DENNIS DEVRIES FROM LAKE COUNTY
ATTORNEY LARRY NISTLER. IN IT MR. NISTLER ADDRESSES BURDEN OF
PROOF AND CIVIL PENALTIES ALLOWED UNDER OTHER STREAM PERMITTING
LAWS. HE AS WELL RECOMMENDS AMENDING CURRENT LAW TO INCLUDE
CIVIL PENALTIES.

THIRD DOCUMENT IS A MAY 12, 1992 LETTER TO DON MACINTYRE,
CHIEF LEGAL COUNSEL AT DNRC. IT IS FROM RAVALLI COUNTY ATTORNEY
GEORGE CORN, WHO SPEAKS TO THE VAGUENESS OF THE EXISTING LAW, THE
REQUIRED BURDEN OF PROOF, AND THE EASE WITH WHICH ACTION MIGHT BE
TAKEN IF THERE WERE A CIVIL OPTION.
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FAX # (406) 523-4803
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Senator Jeff Weldon
Helena, MT

January 15, 1993

Re: The Natural streambed and Land Preservation Act
Dear Senator Weldon: _ %

I an writing at the request of the Missoula County Conservation
District with some proposed changes for The Natural Streambed and
Land Preservation Act. The proposed changes are intended only to
clarify prohibited conduct and not to expand the scope of the Act.

One of the problems with the Act is found with the definition of ?
"project'" at Section 75-7-103(5). The definition reads as follows:
"Project means a physical alteration or modification of a stream in
the state of Montana which results in a change in the state of the
stream in contravention of Section 75-7-102." Section 75-7-102 is
the policy statement for the Act and reads as follows: "It is the
policy of the state of Montana that its natural rivers and streams
and the lands and property immediately adjacent to them within the
state are to be protected and preserved to be available in their
natural or existing state and to prohibit unauthorized projects and
in so doing to keep soil erosion and sedimentation to a minimum
except as may be necessary and appropriate after due consideration
of all factors involved. Further, it is the policy of this state
to recognize the needs of irrigation and agricultural use of the
rivers and streams of the state of Montana and to protect the use
of water for any useful or beneficial purpose as guaranteed by the

Congtitution of the State of Montana." As you can see, the policy
statement is quite broad. Its multiple parts confound efforts to
state precisely the definition of project. The following
definition of project is proposed: "Project means a physical

alteration or modification of a stream in the state of Montana
which results in a change in the natural or existing state of the
strean." :

%

Section 75-7~123 is the penalty section of the Act. Although it is
fairly clear, the proposed amendments would make violation of the
Act an absolute liability offense and provide for a civil penalty )
in addition to the criminal penalty. In a absolute liability %
offense, a person may be gquilty of an offense as to each element |
thereof, without having acted purposely, knowingly or negligently.

The proposed amendments for Section 75-7~123 are as follows:

(1) A person is guilty of an offense under this section if he: (a)

initiates a project without written consent of the supervisors or

T gt
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DATE _2-%-93

: 7 56,3 g
contrary to a material permit condition; é¥3m~6mits material
information or makes any false statement or representation in a
permit application or during an on-site inspection,
(2) Any person in violation of this section is absolutely liable
as provided in Section 45-2-104 MCA.

Lastly, I have proposed adding a civil penalty, which would allow
for a larger fine than is allowed under a misdemeanor conviction.
This section would address repeat violators and wealthy violators
who may not experience a $500.00 fine as a significant deterrent,

Criminal Penalty Section,

(1) A person who violates Section 75-7-123 (1) MCA shall be guilty
of a misdemeanor and upon conviction shall be punished by a fine of
not less than $25 or more than $500 for each day that person
continues to physically alter or modify the stream. In addition,
that person shall restore, at the discretion of the court, the
damaged stream, as recommended by the team and approved by the
supervisors, to as near to its prior condition as possible.

Civil Penalty

(1) Any person who violateg Section 75-7-123 is subject to a civil
penalty not to exceed $10,000 per violation. Each day of violation
constitutes a separate violation.

(2) Action under this section does not bar action under Section
75-10-418,

Thank you for your interest and any assistance you can give.

Sincerely,

L
Magua Gl
Martha E. McClaln
Deputy County Attorney
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LAKE COUNTY ATTORNEY'S OFFICE
LAKE COUNTY COURTHOUSE
108 FOURTH AVENUE EAST

’ POLSON, MONTANA 59880-2183
Larry J. Nigtier, County Attorney {(406) 883-6211 Administrative Assistant:
Mitchelt A. Young, Deputy Sugan Hi
Kathisan O'Reourke-Mulling, Daputy Marty Corss

August 6, 1992

Dennis Devries

Lake County Board of Conservation District
P.O. Box 766

Polson, Montana 59860

Dear Dennis:

Pursuant to the request of the County Supervisors and your
letter of June 25, 1992, I have again reviewed the Jim Creek and
Piper Creek project activities by Plum Creek for possible criminal
prosecution. In doing so, I reviewed the permit, the modified per-
nit, the numerous jitems of correspondence and reports, photos from
Scott Rumsey and the applicable Montana law. I also reviewed this
matter with Don McIntyre, legal counsel for the State Department of

Natural Resources.

As I previously advised you, 1 am confident that the Stream-
side Management Act (SMA) and the Streambed and Land Preservation
Act (SLPA) can and do overlap in providing jurisdiction to your
conservation district in this case. Violations of either of these
acts may also constitute a violation of the Montana Water Quality
Act. (MWQA)

(

As you know, conservation districts supervise enforcement of
the SLPA, the Department of State Lands supervises enforcement of
the SMA, and the Department of Health and Environmental Sciences
supervises enforcement of vioclations of the MWQA. However,
violations of SMA or MWQA are civil violations with civil
penalties. Complaints only need be proven by a preponderance of
the evidence. Violations of SLPA are criminal and result in
criminal penalties. These complaints must be proven "beyond a
reasonable doubt", placing a much higher burden of proof on the
conservation district in pursuing its complaint.

In assessing this case for criminal prosecution, it appears
that this would be something of a "test" case as there is little or
no precedent. In speaking with Mr, McIntyre, he noted that Ravalli
County has attempted criminal prosecutions of this kind without
success. The facts of the case are muddied by the modification of
the original permit on February 4, 1992, the conflicting reports
from Steve Tralles of the Department of Health and Environmental
Sciences, and the conflicting reports of Bill Fischer of the
Department of State Lands.



axHIBIT . e
DATE——2:8-93

Dennis Devries
August 6, 1992
Page Two

As Mr. Fischer found a civil violation of SMA, he could have
sought a civil penalty, but did not. Mr. Tralles’ latest report,
dated July 1, 1992 states that he now finds a civil violation of
MWQA, but does not indicate whether he will seek a civil penalty.

It is my opinion that a criminal charge in this case would not
be successful and that the facts of this case do not make it a good
"test case" to establish a precedent. Therefore, I am declining to
file a criminal complaint and am recommending that your board seek
a legislative amendment to MCA 75-7-123. Specifically, those por-
tions of the penalty section which refer to the violations as being
criminal should be amended to make them civil. This would greatly
enhance your ability to pursue penalties for violations of your
permit process.

LJIN:mc
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RAVALLI COUNTY ATTORNEY
COURTHOUSE BOX 5008, HAMILTON, MT 59840
(406) 363-4440
George H. Corn Gerald D. Williams
‘County Attorney : Deputy Attorney
May 12, 1992

Donald MacIntyre, Chief Legal Counsel
Department of Natural Resources

1520 East Sixth Avenue § )

Helena, MT 59620-2301 SUW“LQ.;SSM.REWUMES

EXHIBIT /3
T ——

DAE___ 2-%-13

Dear Don: BILL NO__ % 3_75

As you know, this case was brought pursuant to Section 75-7-123,
M.C.A. The case was resolved before the jury was picked, by the
Defendant’'s agreement to pay $1,500, in return for which I
dismissed the charges against him. I believe this was the best
resolution of the matter that could be achieved. Don Peters of
the Missoula Office of Fish, Wildlife & Parks, who is advising
the Conservation District on the stream rehabilitation, felt that
it was a good resolution.

Re: State v, Varner

{
I have some real concerns with using this law for criminal
prosecutions in the future, however, particularly in a situation
like this, where the defendant applied for a permit but then
exceeded its scope.

My concern is with the vagueness of the law when used as the
basis for a criminal prosecution. In support of that, I have
included several jury instructions that I drafted, there being no
approved or model instructions or, indeed, any cases on the same.
As you can see, the jury instructions are gquite vague. This
would leave it open for the defense attorney to argue that the
law does not put one on notice of what conduct is prohibited and,
hence, the void-for-vagueness argument applies.

Further, as I feel the instructions must be drafted, the jury is
required to apply the '"policy" of the State of Montana to the
defendant's actions. The jury is further required to determine
whether or not the project "significantly altered or modified a
stream." Furthermore, although I termed this last phase an
affirmative defense, there is no case that says that would be

required of the defendant. What's a judge to do in such a
situation.



Donald MacIntyre
May 12, 1992
Page 2, :

In sum, I was quite afraid, after drafting instructions, that the
judge might toss the whole thing out as too vague to support a
eriminal prosecution., However, that could be because I don't
have a deft hand at drafting instructions, Accordingly, please
feel free to criticize and comment on these instructions, and
please don't hesitate to tell me that I am mistaken.

One solution, which we have previously discussed, would be to
include a c¢ivil penalty in the law. This would give a county
attorney the option of going civil or criminal, depending on the
person's actions. A civil suit also has the advantage of the
State having to prove its case only by a preponderance of the
evidence, as opposed to beyond a reasonable doubt in a criminal
case. It.- is my feeling that since the person accused of
committing this "crime" is not the "average" misdemeanant, jurors
are usually going to be sympathetic to the person. Raving a
civil option removes the burden of having to prove that a well~
meaning but uninformed person committed a c¢riminal act. This is
easier on jurors and prosecutors. The criminal penalty would
still exist for egregious actions, so you still might want to
consider clarifying language. .

In closing, let me thank you for your brief, As you know, I was
not able to add it on appeal because the judge ruled that the
Department was not a party. Fortunately, we were able to
convince the judge not ‘to dismiss the case anyway. However,
legislation could and should be drafted that would allow the
Department to become a party. I believe this would be quite easy
i1f the civil option were available,

I have taken the 1liberty of sending a copy of it to Stan
Bradshaw, since he has expressed an interest in this matter, as

well, I am also sending a copy to the Bitterroot Conservation
District,

Thank you again for your help in this. Please don't hesitate to
call if you have any questions.

Sincerely,

George H. Corn
Ravalli County Attorney

GHC:sa

cc: GStan Bradshaw, 824 9th Avenue, Helena, MT 59601
Bitterroot Conservation District
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