MINUTES

MONTANA HOUSE OF REPRESENTATIVES
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON LABOR & EMPLOYMENT RELATIONS

Call to Order: By Chairman Tom Nelson, on February 4, 1993, at
3:10 p.m.

ROLL CALL

Members Present:
Rep. Tom Nelson, Chair (R)
Rep. Gary Feland, Vice Chair (R)
Rep. Vicki Cocchiarella (D)
Rep. Jerry Driscoll (D)
Rep. Alvin Ellis (R)
Rep. Pat Galvin (D)
Rep. Sonny Hanson (R)
Rep. Norm Mills (R)
Rep. Bob Pavlovich (D)
Rep. Bruce Simon (R)
Rep. Carolyn Squires (D)
Rep. Bill Tash (R)
Rep. Rolph Tunby (R)
Rep. Carley Tuss (D)
Rep. Tim Whalen (D)

Members Excused: Rep. Benedict
Members Absent: none

Staff Present: Susan Fox, Legislative Council
Cherri Schmaus, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:
Hearing: HB 287, HB 259 & SB 116
Executive Action: SB 116, HB 261, HB 296
HEARING ON HB 259

Opening Statement by Sponsor:

REP. DORE SCHWINDEN, HD 20, Roosevelt, sponsor, opened on HB 259
by handing out amendments (EXHIBITS #1 & #2). He stated that
this bill just states that if an employee is injured while
recreating, he/she is not covered. He stated that it is not fair
to pay someone Workers’ Compensation if they are not on duty when
injured.
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Proponentg’ Testimony:

Lobbyist Pat Melby, Ski Area Association, stated that he was
asked to introduce this bill to the committee. He stated that
employees of a ski resort are usually given a seasonal pass as
part of their payment. This bill is a common sense bill. A
number of states have already adopted similar legislation.

He referred to the amendments (EXHIBITS #1 & #2) subparagraph
(a). and stated that while visiting with the members of the
state fund, they determined that this bill would have been
limited to ski area employees, but may have constitutional
problems, so it was expanded to other recreational activities.

George Willen, Showdown Ski Area, stated that his ski resort has
been the victim of an off-duty employee who was injured. The
total claim. cost the ski resort $40,000. The employee is
currently using the money to attend school. This costly claim
will make us raise our rates.

RKevin Taylor, Great Divide Skiing Company, stated that they offer
seasonal passes to their employees also. He stated one of the
cases they had on the mountain by an off-duty employee who had
only earned $7.40 when he broke his leg and the ski resort had to
pay $4,200.

Usually these employees are young, éingle and very daring. These
employees should not be able to claim benefits if they are skiing
dangerously on their off-time.

Ken Hoovestol, Montana Snowmobile Association and Montana Boating
Association, stated that he supports HB 259 for the reasons
already stated.

James Tutwiler, Montana Chamber of Commerce, stated that this
bill is fair and needed. This bill doesn’t alter the employers
ability to pay if an accident happens on-the-job, but it allows
them to protect themselves. Now is the time to tighten
accessibility to the system. I urge the committee to support HB
259.

Tim Prather, Red Lodge Mountain, stated that in the last ten
years, he has had three Workers’ Compensation claims that dealt
with off-duty employees. These claims include one ski 1lift
operator ($43,000), and two ski instructors ($14,000 and
$43,000).

They would have a difficult time recruiting people for these jobs
if they did not offer a seasonal ski pass as a benefit of
employment. He urged the committee to support HB 259.

Jim Murphy, State Fund, stated that he has reviewed the
amendments and recommends that the bill be passed with the added
amendments.
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Jacqueline Lenmark, American Insurance Association, stated that
for Workers’ Compensation to function like it was intended, these
employees must only be covered if injured on duty. She stated
that she supports HB 259.

Michael Collins, President of Montana Ski Area Association,
(EXHIBIT #3).

Opponents’ Testimony: None

Questions From Committee Members and Responses:

REP. COCCHIARELLA asked Mr. Murphy if this bill passed as
amended, would the employee left on the ski lift at Marshal Ski
Area, who had to jump from the ski 1lift, been covered by Workers’
Compensation.

Mr. Murphy stated that yes, this employee would be covered.

REP. FELAND asked Mr. Prather if this pass is considered part of
the employees pay?

Prather stated that it is just one of the benefits.

REP. FELAND asked if an employee is hurt while using a pass that
is part of his pay, would he be considered an employee?

Mr. Prather stated that yes, he is an employee; however, he was
not hurt in the line of duty.

REP. FELAND asked if these employees sign in or punch in on a
time clock to confirm when they are on duty.

Mr. Prather stated that yes, they do punch in and out.
REP. FELAND asked Mr. Murphy the same question.

Mr. Murphy stated that Mr. Prather was correct in stating that if
an employee is punched in when the accident occurs they will be
covered.

REP. PAVLOVICH gave Mr. Murphy a scenario of a golf course
grounds keeper who is hit in the head with a golf ball when
mowing the lawn. He asked if this employee would be covered.

Mr. Murphy stated that he is covered if on duty, but not if he
was golfing himself, even though the seasonal golf pass is a
benefit of his employment.

REP. GALVIN asked Mr. Murphy if this bill only refers to ski
resorts.

Mr. Murphy stated that the amendment refers to all recreational
activities.
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REP. GALVIN asked Mr. Murphy if any of these awards include
hospital claims.

Mr. Murphy stated that it includes Workers’ Compensation, but not
to another hospital.

REP. TASH asked Mr. Taylor if the ski patrols are paid.

Mr. Taylor stated that some of these patrols are paid and some
are not.

REP. WHALEN asked Mr. Murphy if under the current system this
doesn’t already exist.

Mr. Murphy stated that various court cases have ruled that when
injured, regardless if one is on or off duty, that employee is
covered. Several other states already have changed their state
laws.

REP. WHALEN asked Mr. Murphy what the reason for the courts’
decisions has been.

Mr. Murphy stated that the courts ruled that these seasonal
passes were part of the pay of the employee and that the employee
needed these passes to maintain physical fitness or to improve
their skiing skills. ‘

REP. DRISCOLL asked Mr. Melby what a volunteer employee is.

Pat Melby stated that there is not such-a thing. Furthermore,
the definition of employee is being amended. Volunteers aren’t
covered currently under Workers’ Compensation. He referred to the
laws of the other states and then referred to subsection (b) of
the bill.

Jan Van Riper stated that her concern with redefining employee is
that now volunteers are not automatically covered unless the
employer elects to cover them.

REP. DRISCOLL asked Mr. Melby if this statement by Van Riper is
correct. He stated that if it is true, volunteer ski patrols are
not paid and employed ski patrols are paid. Both do the exact
same job but one is paid and one is not.

Mr. Melby stated that is how it happens today. Volunteers
usually don’t want to be covered by Workers’ Compensation.

REP. ELLIS gave Mr. Melby a scenario of a sportsman who gets hurt
crossing a fence while working for Fish, Wildlife and Parks. If
it results in lengthy litigation, how do the amendments to this
bill affect this situation?

Mr. Melby asked if it was a workers compensation settlement? He
further stated that if this person volunteered, he wouldn’t be
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covered unless the employer elected to cover him.

REP. WHALEN asked Ms. Van Riper the way the bill is currently
drafted, if the volunteers are available to work. If not, he
asked if she could suggest wording that would include this.

Ms. Van Riper referred to the language in the amendment, and
stated that there is nothing in the law allowing the employer to
elect covering these volunteers for Workers’ Compensation.
Furthermore, she suggested changing the language.

REP. ELLIS asked Ms. Van Riper if this bill only applies to
recreational facilities. He asked if an employee working on a
fence line is hurt on that fence line while hunting, will they be
covered?

Ms Van Riper stated that initially this bill was directed at ski
areas; however, they decided to expand it. She stated that if
the employee was not doing official business, the injured
employee would not be covered.

REP. TASH asked REP. SCHWINDEN if the intent of this bill was
originally directed at ski area.

REP. SCHWINDEN stated that yes; however, it became apparent that
this is a much larger issue that needs to be covered. Not just

ski areas, but anyone on their own time recreating needs to be

addressed in this bill.

REP. TASH asked REP. SCHWINDEN if in regard to volunteer ski
patrols, this bill will see to it that they will not be covered
by workers compensation.

REP. SCHWINDEN stated that this is not the intent of the bill.

REP. GALVIN asked REP. SCHWINDEN what the effective date of this
bill will be if it is passed.

REP. SCHWINDEN stated that the effective date will be October 1,
1993.

Closing by Sponsor:

REP. SCHWINDEN closed on HB 259 by stating that he is pleased
with the number of proponents that testified today. He stated
that he has been a long-time supporter of employee rights;
however, this should be a personal responsibility.

HEARING ON HB 287

Opening Statement by Sponsor:

REP. WISEMAN, HD 33, Malmstrom AFB, sponsor, stated that this
bill’s purpose is a small provision to Workers’ Compensation. He
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stated that the brief overview of the bill deals with an employee
who is injured at a business that should have insurance but does
not.

Proponents’ Testimony:

Chuck Hunter, Department of Labor, handed the committee members a
synopsis. (EXHIBIT #4) He stated that this is a small bill
designed to take care of three major areas. He stated that the
Department in the past has had to borrow from insurance codes.

He suggested that the approval date for Plan 1 insurers be
staggered. This would also stagger the workload so the workers
can do a good analysis.

This bill would allow the injured worker and employer to set the
amount.

Allen Chronister, Montana School Groups, stated that a large
number of the school districts have become Plan 1 insurers. He
referred to page 9 of the bill and offered some amendments. He
stated that the biggest contributions are primarily from
teachers.

He  proposed to change the language of page 9, section 201.
Furthermore, he wants the minimum assessment to be $15,000. He
asked that a cap of $250 million be provided for the amount of
payroll an employee can be accessed.

He stated that about $160,000 is contributed yearly.

In FY92, 25 percent of the contribution consists of Plan 1 and in
FY93, it raised to 30 percent. He stated that there needs to be a
reallocation among Plan 1 insurers stating who pays what amount.

George Bennett, Montana Bankers Association, referred to page 9,
section 8. He stated that this section is his biggest concern.
He stated that the intent of this section is to give the
Department of Labor what the Department of Revenue has for taxes.
The intent is to protect all lien holders; however, the language
may be confused. (EXHIBIT #5)

Roger Tippy, Independent Bankers, stated that due process can’t
be looked up. He also stated that it may be hard to delegate to
specific agencies. (EXHIBIT #6)

Russell Hill, Montana Trial Lawyers Association, stated that he
is here in support of HB 287. He referred to page 13, subsection
m.

He referred to Section 9 and stated that the limit has been
$25,000 since 1965 and section 18 has had a limit of $10,000
since 1977.

Third, he referred to page 32, line 24. He stated that this
chapter should be replaced with chapter 7.
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George Wood, Montana Self Insurers Association, stated that he
supports the bill, but not the amendments by the school group.
He stated that 54 insurers pay more and one pays less with the
amendments.

Jan Van Riper, Attorney in Helena, referred to page 35 and 36.
She stated that currently a rule in Montana requires all
insurance companies doing business to have an in-state adjuster.
However, this rule is very difficult to enforce.

She proposed that the State Fund separately track the payments
they receive. She gave an example of a medical evaluation that
the doctor had erroneously performed. She also proposed to pass
additional remedies. She handed in written testimony. (EXHIBIT
#7 & 8)

Ken Williams, Montana Power Company, referred to the testimony by
George Wood. He stated that he supports the bill as well, but
also resists the amendment by the school group.

Dan Walker, Self Insurers Association, also supports the bill,
but not the amendments. He stated that to change the rules at
this stage doesn’t make sense.

Gary Spaeth, Liability Coalition, referred to page 19, paragraph
5. He stated that his concerns with this section are that this
allows a piercing of the corporation male. This could create
problems in other areas also. He stated that he doesn’t feel
this section is a mandatory part of the bill.

Jacqueline Lenmark, American Insurance Association, stated that
she supports HB 287, but would like a withdrawal of section 2.

She suggested putting this section somewhere where it will get

special attention. She stated that she supports the bill, but

not the proposed amendments by Van Riper.

Opponents’ Testimony: None

Questions From Committee Members and Responses:

REP. ELLIS told Ms. Van Riper that she clearly presented some
dramatic changes. Furthermore, he asked why it had not been
presented to anyone else before today.

Ms. Van Riper stated that nobody had advance notice except the
select committee on Workers’ Compensation.

REPRESENTATIVE DRISCOLL asked Mr. Hunter to speak again on the
special fund.

Mr. Hunter stated that this funding is associated with Plan
numbers 1, 2 and 3 insurers. The fiscal note is $5,000.

REP. DRISCOLL asked if the reason the fiscal note is $5,000 is
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because they use computers to save the Plan 2 which costs the
state money.

Mr. Hunter stated that the National Rating Association has a list
of who is covered and who is not. This list is required by all 55
insurers. This may possibly have an overall savings on Plan 2
insurers; however, it will produce an overall net savings.

REP. WHALEN asked Mr. Hunter to refer to section 7 of the bill.
He asked Mr. Hunter if the State Fund is the one that administers
treatment of the union employee fund.

Mr. Hunter stated that the Department of Labor is the safety net
and they administer it within the Department.

REP. WHALEN asked Mr. Hunter if he has any other rationale for
them being treated differently other than the synopsis he
presented.

Mr. Hunter stated that the funding is through penalties
themselves. When it is depleted, it is gone.

REP. WHALEN asked Mr. Hunter if it would be correct to say that
there is a reasonable refusal or delay.

Mr. Hunter stated that yes, that is .correct.

REP. WHALEN asked Mr. Hunter what his reaction is to changing the
system.

Mr. Hunter stated that the department doesn’t have a bone to pick
with either of the systems because both of them work well.

REP. SIMON asked Allen Chronister to refer to the amendments. He
asked about the definition of compensation and stated that the
meaning could be misconstrued.

Allen Chronister stated that any language can be misconstrued by
anyone. He stated that he took this language from two other
reports. These two other reports have been working well so far.
He stated that he has no objection if Rep. Simon has a better
change. He referred to 39-71-1004 MCA.

REP. SIMON asked Mr. Hunter what his definition of compensation
is.

Mr. Hunter stated that he is not sure, but he agrees with Allen
Chronister and what he said.

REP. MILLS told Ms. Van Riper that he enjoyed her scenario
because he can relate to it. He asked if she thought this bill
could cure the problems for everyone in Montana.

Ms. Van Riper stated that she is not sure if it could cure
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everyone’s problems; however, with the appropriate language, it
could help.

Closing by Sponsor:
The sponsor closed on HB 287.
HEARING ON SB 116

Opening Statement by Sponsor:

SEN. HARP opened on SB 116 by referring to what the bill will do.
He referred to page 3, lines 6-10.

SEN. HARP asked permission to be excused by Chairman Nelson.
Chairman Nelson granted his request.

Proponents’ Testimony:

Tim Dowling, Montana Food Distributors Association, stated that
SB 116 is not an earth-shaking bill. He stated that previously
outside employees agree with the Montana Minimum Wage Law. He
stated that this bill is not intended for route sales such as
beer and pop, it just applies to outside sales. (EXHIBIT #9)

Roger Tippy turned in written testimbny. (EXHIBIT #10)

Mike Stump, Montana Food Distribution Association, stated that he
would like to be on the record in support of SB 116.

Opponents’ Testimony: None

Questions From Committee Members and Responses:

REP. DRISCOLL asked if this bill would exempt these employees
from minimum wage and overtime.

Roger Tippy stated that yes, it would exempt them from both.
REP. DRISCOLL asked Roger Tippy if they have both outside
salesman and delivery trucks and they don’t want to pay these
employees even minimum wage.

Mr. Tippy stated that the drivers can deliver more efficiently if
they don’t have to stop and take orders.

REP. PAVLOVICH asked Mr. Tippy why the effective date is what it
is.

Mr. Tippy stated that he can’t tell him why.

Cloging by Sponsor:
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SB 116 was then closed.

EXECUTIVE ACTION ON SB 116

Motion: REP. WHALEN MOVED SB 116 MOVED SB 116 DO BE CONCURRED
IN.

Discussion:

REP. SIMON stated that he was concerned about the effective date,
but he still is in support of SB 116. He moved the amendments.

Motion/Vote: All of the committee members called for the
question. The motion to DO BE CONCURRED IN AS AMENDED CARRIED
unanimously. REP. BENEDICT agreed to carry the bill on the House
floor.

HEARING ON HB 332

Informational Testimony:

George Wood spoke to the committee at the request of REP.
SQUIRES. He stated that the information, as discussed by the
pros and cons, about continuing with workers compensation only
deals with the Vo-Techs. He stated that Vo-Tech students are
entirely different than other university students. Vo-Tech
students usually have a part-time job. Besides, $60,000 for
Workers’ Compensation, couldn’t buy much insurance.

REP. SQUIRES asked how this bill deals with Plan 2 insurers.

George Wood stated that he feels this is backwards. He said that
all employers want to stay out of TORT liability.

REP. DRISCOLL stated that the amount paid in is $5.94 on $80 per
month and $4.50 per month premium from each student.

REP. MILLS told George Wood that he is concerned with the part-
time employees.

George Wood stated that this is not a worry of part-time
employees.

EXECUTIVE ACTION ON HB 296

Motion: REP. DRISCOLL MOVED HB 296 DO PASS WITHOUT THE
AMENDMENTS. .

Discussgion: REP. DRISCOLL handed out amendments and referred to
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page 3, subsection (6) (c).
REP. MILLS asked what the amendments do?

REP. DRISCOLL stated that it is the specialty contractors that

are getting killed. If the construction lasts longer than six

months the construction firm must already get Montana benefits.
This Pbill will just make those less than six months get Montana
benefits also.

REP. ELLIS MOVED THE AMENDMENTS. The question was called on the
amendments. The motion carried unanimously. The amendments were
adopted.

REP. FELAND stated that a driller must pay Montana rates, even if
that particular company’s rates go up to $6 per day.

REP. DRISCOLL stated that this bill excludes o0il and timber. He
referred back to 1987 and some register that he remembered
seeing.

REP. PAVLOVICH stated that he supports the bill because Montana
construction firms can’t compete.

REP. MILLS stated that he supports the bill.
REP. SIMON asked if this bill applies only to contracts that are

signed after the passage of the bill. He was assured that this
is the intent of the effective date.

Motion/Vote:

REP. DRISCOLL MOVED HB 296 DO PASS AS AMENDED. The motion
CARRIED with a vote of 14 to 2.

EXECUTIVE ACTION ON HB 261

Motion: REP. WHALEN MOVED HB 261 DO PASS.

Discussion:

REP. MILLS stated that the public fund is all paid by the
employer and that it is only public as we spend it. He stated
that he does not like to spend for someone who leaves the job.

Motion/Vote: REP. HANSON MOVED TO TABLE HB 261. The motion to
TABLE CARRIED 9 to 7.
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ADJOURNMENT

Adjournment: CHAIRMAN NELSON adjourned the meeting at 5:45 p.m.

% mj// (/%

~ / TOM NELSON, Chalr

/ s / / /’//IZ’/;//

CHERRI SCHMAUS, Secretary

TN/CS
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HOUSE STANDING COMMITTEE REPORT
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Page 1 of 1

Mr. Speaker: We, the committee on Labor report that Senate
Bill 116 {(third reading copy -- blue) be concurred in .

Signed:

s

Tom Nelson, Chair

Carried by: Rep. Benedict

Committee Vote: .

Yes /© , No ° . o .
— i B ) [
AT
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HOUSE STANDING COMMITTEE REPORT

Februarv 5, 1993
Page 1 of 3

Mr. Speaker: We, the committee on Labor report that House
Bill 296 (first reading copy -- white) do pass as amended .

Signed:

— - <7 _Tom Nelson, Chair

And, that such amendments read:

1. Title, line 8.
Strike: "SECTION"
Insert: "SECTICONS 39-71-118 AND"

2, Page 3, line 3.
Following: line 2
Insert: "Section 2. Section 39-71-118, MCA, is amended to read:

"39-71~-118. Employee, worker, wememans and volunteer
firefighter defined. (1) The terms "employee";—iwerlkmanisy or
"worker" mean: . -

(a) each person in this state, including a contractor other
than an independent contractor, who is in the service of an
employer, as defined by 39-71-117, under any appointment or
contract of hire, expressed or implied, .oral or written. The
terms include aliens and minors, whether lawfully or unlawfully
employed, and all of the elected and appointed paid public
officers and officers and members of boards of directors of
quasi-public or private corporations while rendering actual
service for suweh the corporations for pay. Casual employees as
defined by 39-71-116 are included as employees if thevy are not
otherwise covered by workers' compensation and if an employer has
elected to be kbound by the provisions of the compensation law for
these casual employments, as provided in 39-71-401(2). Household
or domestic service is excluded.

(b) a recipient of general relief who is performing work
for a county of this state under the provisions of 53-3-303
through 53-3-305 and any juvenile performing work under
authorization of a district court judge in a delinquency
prevention or rehabilitation program;

(c}) a person receiving on-the-job vocational rehabilitation
training or other on-the-jcb training under a state or federal
vocational training program, whether or not under an appointment
or contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. However,

Committee Vote:
Yes _, No . 290921sC.HSS
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this subsection does not apply to students enrolled in vocational
training programs as outlined above while they are on the
premises of a public school or community college.

(d) students enrolled and in attendance in programs of
vocational-technical education at designated vocational-technical
centers;

(e) an airman or other person employed as a volunteer under
67-2-105; OR

(f) a person, other than a juvenile as defined in
subsection (1) (b), performing community service for a nonprofit
organization or association or for a federal, state, or local
government entity under a court order, or an order from a
hearings officer as a result of a probation or parole violation,
whether or not under appointment or contract of hire with an
employer as defined in this chapter and whether or not receiving
payment from a third party. For a person covered by the
definition in this subsection (f):

(i) compensation benefits must be limited to medical
expenses pursuant to 39-71-704 and an impairment award pursuant
to 39-71-703 that is based upon the minimum wage established
under Title 39, chapter 3, part 4, for a full-time emplovee at
the time of the injury; and

(ii) premiums mus% be paid bv the emnlover, as defined in
39-71- -117(3), and must be based upon the minimum wage established
under Title 39, chapter 3, part 4, for the number of hours of
community service required under thé order from the court or
hearings officer.

(2) The term "volunteer firefighter" means a firefighter
who is an enrolled and active member of a fire company organized
and funded by a county, a rural fire district, or a fire service
area.

(3)° (a) If the employer is a partnership or sole
proprietorshio, swek the employer may elect to include as an
employee within the provisions of this chapter any member of swueh
the partnership or the owner of the sole proprietorship devoting
full time to the partnership or proprietorship business.

(b) In the event of swek an election, the employer must
serve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered and stating the level
of compensation coverage desired by electing the amount of wages
to be reported, subject to the limitations in subsection (3) (d).
A partner or sole proprietor is not considered an emplovee within
this chapter until such notice has been given.

(c) A change in elected wages must be in writing and is
effective at the start of the next quarter following
notification.

(d) All weekly compensation benefits must be based on the
amount of elected wages, subject to the minimum and maximum
limitations of this subsection. For premium ratemaking and for
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the determination of weekly wage for weekly compensation
benefits, the electing employer may elect not less than $900 a
month and not more than 1 times the average weekly wage as
defined in this chapter. o

(4) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the county
commissioners or trustees for a fire service area may elect to
include as an employee within the provisions of this chapter any
volunteer firefighter. A volunteer firefighter who receives
workers' compensation coverage under this section may not receive
disability benefits under Title 19, chapter 12.

(5) An employeey—weslemasrr Oor worker in this state whose
services are furnished by a person, association, contractor,
firm, or corporation, other than a temporary service contractor,
to an employer as defined in 39-71-117 is presumed to be under
the control and employment of the employer. This presumption may
be rebutted as provided in 39-71-117(3).

(6) For purposes of this section, an "employeer~w§pkman7 or
worker in this state" means: A

(a) a resident of Montana who is employed by an employer
and whose employment duties are primarily carried out or
controlled within this state; er

3 (b) a nonresident of Montana whose principal employment
duties are conducted within this state on a regular basxs for an
‘employer; or L

(c) a nonresident emplovee of an employer from another
state engaged in the construction industry, as defined in 39-71-
116, within this state."

NEW SECTION. Section 3. Saving clause. [This act] does not
affect rights and duties that matured, penalties that were
incurred; or proceedings that were begun before [the effective
date of this actl}l.’ ;

Renumber: subsequent section d

290921s8C.HSS
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EXHIBIT__ //
DATE_J/d/g 3
Amendments to House Bill No. 259 8B 5
First Reading Copy < ‘J%*-—-___.____
Requested by Representative Schwinden
For the Committee on Labor and Employment Relations

Prepared by Paul Verdon
January 28, 1993

1. Title, line 5.
Strike: "OF A SKI AREA OPERATOR"
Insert: “"INJURED WHILE PARTICIPATING IN A RECREATIONAL ACTIVITY"

2. Title, lines 6 through 8.
Following: "COMPENSATION" on line 6
Strike: the remainder of line 6 through "EMPLOYMENT" on line 8

3. Page 3, line 20 through page 4, line 1.

Following: "is" on-page 1, line 20

Strike: the remainder of line 20 through "hours" on page 4, line
. 1 A
Insert: ":

(a) participating in recreational activity and who at
the time is relieved of and is not performing prescribed
duties, regardless of whether the person is using, by
discount or otherwise, a pass, ticket, permit, device, or
other emolument of employment; or

(b) performing voluntary service at a recreational
facility and who receives no compensation for those services
other than meals, lodging, or the use of the recreational
facilities™®

1 HB025S01.APV



EXHIBIT A?ié;y

DATE__ /43

sB- B A

HOUSE BILL NO. 259
With Representative Schwinden’s Proposed Amendments

Incorporated at Page 3, line 19, through
Page 4, line 1

(2) The terms defined in subsection (1) do not include

a person who is empleved—byva—shkisaresoperator—as—that

{a) participating in recreational activity and who at

the time is relieved of and is not performing prescribed

duties, regardless of whether the person is using, by dis-

count or otherwise, a pass, ticket, permit, device, or other

emolument of emplovyment; or

(b) performing voluntary service at a recreational

facility and who receives no compensation for those services

other than meals, lodging, or the use of the recreational

facilities.
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February 2, 1993

Tom'Neqson, Chair

The [Conmittee Members

Labnr and Employment Relations Committee
Capitol Station

HElenaﬂ MT 59620

Fax- 444-4105

Dear CHairman Nelson and Committes Members:

RE:‘Hodse Bill 259

Oon Dbehalf of the members of the Montana Ski Areas
Assoc1at10n, I would like to express strong support  for'

House Bill 2595.

The ski :Lndustry is a major contributor to Montana’s:
cccndmy One limitation that currsntly has the power to.

drive Montana ski areas out of business is the loose’

lnterpretatlon of what constitutes a “working 1njury" -or

"employee injury" while skllng at a resort. It is:
critical, that we differentiate between employees lnjured’

while recreatlng and those injured in their line of work.

Workers’: Compensation rates are being driven steadlly;;
higher by claims being awarded to employees injured while: :
skiing off-duty, or to volunteers helping out by their

own choica.

We are willing to pay for legitimate coverage of wbrklngi

injuries, but we cannot afford to supbort benefits for
those individuals who are injured while skiing when that
is not part of their job description or who are injured
outside work hours. We cannot control an emplovée’s
behav1ar in a public area (the ski resort) while he or
she iis not under supervision. It follows that we should

their X ”
not ‘be held responsible for their injuries under these,_:ﬁwg%@ﬁ”

. Sleeping Giant

circumstances.

I would like to empnaalze how strongly we as an lndustry
feel about this issue.

n

Michael Collins
President
Montana Ski Areas Association

Montana Ski Areas Association
PO.Box 1128 % Red Lodge, Montana 39068-11 28
Tele: (400) 446-2800 % Fuxp 446-2513
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“Lets ski
them all”
Bear Paw Ski Bowl
(406) 2658404
Big Sky Montana
(456) 9954211

Bricger Bow!
{(406) 58’-213 1

D].sccverv Easm
{406y -;62-21%

Great I)wme .
(406) 449-3746

Lookout Pass
{208) 7441301

Lost Trail
{406) 821-5211

Marshall Ski Area
(406) 2586819

Maverick Mountain
(406) 834-3454

Monrana Saowbow]

|06 59977

Red Lodge Moungain
(406) 446-”610

Rocky Mountain Hi
@Wb%ﬁwpz

bhowdcwn

| (307 5874044

The Rig Mountain
(406) 862-3511
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DATE__2/Y/47
sy A 287 .

House Bill 287
Synopsis of Section Content

Section 1: Definitions

Section 2: Separates funds for Subsequent Injury and
Uninsured Employers Fund from Workers'Compensation
administrative fund, and provides for assessment
to all plan 1s and 2s.

Section 3: Allows Uninsured Employers fund to issue
subpoenas.
Section 4: Exempts person working for indian employer on

indian lands from coverage.

Section 5: Provides for statutory appropriation for Uninsured
Employers Fund.

Section 6: Provides that wages paid to spouses of uninsured
sole proprietors or partners will not be used in
calculation of penalty, and provides that
corporate officers can be held liable for amounts
owing to the fund if they have not made proper
filings to the secretary of state.

Section 7: Limits the uninsured employers fund's liability
for attorney fees and awards, since they are not
an insurer. “

Section 8: Provides for the filing of liens for debts owed to
the uninsured employers fund.

Section 9: Clarifies how disfigurement awards are made.

Section 10: Provides that the administrative costs of the
subsequent injury fund must be paid out of that
fund.

Section 11: Provides for statutory appropriation of subsequent

injury funds.

Section 12: Provides that the department may set staggered
renewal dates for Plan 1 applications.

Section 13: Requires security deposits placed with the
department to be in book entry form.

Section 14: Allows the department to use the National Council
of Compensation Insurers to be the department's
agent for notice of coverage.



Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

15:

16:

18:

19:

21:

22:

23:

24:

Same as above, except for notice of cancellation
of coverage.

Provides that the department may cash a maturing
security and retain the funds until the security
is replaced by the insurer. Also provides that
the department can transfer the security to the
Montana Insurance Guarantee Association in the
event of an insolvency.

Provides that a self-insurer's assessment is based
upon compensation paid during the preceding policy
year rather than the preceding 12 months.

Clarifies how a lump sum payment for a non-
disabling occupational disease may be made, and
specifies that mediation procedures shall be used
in the event of a dispute.

Clarifies that the party requesting an autopsy
shall be the party that pays for the autopsy under
the occupational disease act.

Places the subsequent injury fund and the
uninsured employers fund in the list of statutory
appropriations.

Provides a time limit for benefit appeals
regarding the uninsured employers fund.

Provides for involvement, along with the state
auditor's office, in a new process to set quality
standards for workers' compensation claims
adjusters.

Repealer.

Codification instructions.



EXHIBIT e ot
DATE____ H4/47
HOUSE OF REPRESENTATIVES sac_UP o]
WITNESS STATEMENT
PLEASE PRINT
e (O EORGE %E/Vﬂ/ﬁl [ BILL NO. &?7
ADDRESS POB:)X 1765 HELENASE 424 DATE 0’2/ 4 / 73

WHOM DO YOU REPRESENT? AJ0AT ANA4 %*Wt" ETS ffSS m//{/ /00X

SUPPORT OPPOSE AMEND k
COMMENTS : %m? poteeA. 1S quer] MAJ}M;_L

00la p o Sosop uAAuL pl-law 1&4444.14]
Dont r'. prepue 204 Dereoluu'er Soce /
A 2 /SZZS) W a,%m%m(
> ﬂ/ u« ”WM&/W

Q@J/M boe ooy Teocl 07
N cone. [Dosch dune da M—%/@M
aud % s

HR:1991
CS15



Pl

S
2-4- 93
48287

minor changes in style. Amendment effective
July 1, 1991.

- .

TAXATION 318

15-1-702

Compiler’s Comments

1991 Amendment: In (1), near beginning
after “department of revenue”, inserted “or of
the department of transportation”; and made

15-1-702. Issuance of warrant. (1) If a tax administered and collected
by the department is not paid within 30 days of the due date, the department
may issue a notice to the taxpayer notifying him that unless payment is
received within 30 days of the date of the notice a warrant for distraint may
be issued. Thirty days after the date of the notice, the department may issue
a warrant if payment is not received.

(2) Use of the procedure to issue a warrant under this section does not
preclude use of the procedure under 15-1-703 if the department determines

that it is appropriate to utilize 15-1-703.
History: En. Sec. 2, Ch. 439, L. 1981; amd. Sec. 1, Ch. 131, L. 1989.

15-1-703. Emergency issuance of warrant. (1) The department may
issue a warrant for distraint without waiting for the expiration of either
30-day period provided for in 15-1-702 if:

(a) the department determines that the collection of the tax is or may be
jeopardized because of the delay imposed by the waiting period; or

(b) thetax involved is a tax considered to be held in trust by the taxpayer
under state law.

(2) Whenever the provisions of this section are utilized, the department
must notify the taxpayer that warrants have been issued.

History: En. Sec. 3, Ch. 439, L. 1981.

15-1-704. Filing with district court. (1) After issuing a warrant, the
department may file the warrant with the clerk of a district court. The clerk
shall file the warrant in the judgment docket, with the name of the taxpayer
listed as the judgment debtor.

(2) Acopyofthefiled warrant maybe sent by the department to the sheriff

or agent autherized to collect the tax.
History: En. Sec. 4, Ch. 439, L.1981.

15-1-705. Review. (1) Except as provided in 15-1-707, a taxpayer has the
right to a review of the tax liability pursuant to 15-1-211 prior to execution
on a filed warrant for distraint.

(2) The department must provide notice of the right to review to the
taxpayer. This notice may be given prior to the notice referred to in 15-1-702.
If the taxpayer notified the department that he disagrees with an assessment
as provided in 15-1-211, the warrant may not be executed upon until after the

review process and any appeals are completed.
History: En. Sec. 5, Ch. 439, L. 1981; amd. Sec. 4, Ch. 811, L. 1991.
substituted last sentence relating to require

Compiler’s Comments

1991 Amendment: In (1) substituted
“right to a review of the tax liability pursuant
to 15-1-211" for “right to request a hearing on
the matter of tax liability”; in (2), in first sen-
tence, substituted “review” for “hearing”, de-
leted former second sentence that read: “A
request for a hearing must be made in writing
within 30 days of the date of the notice”, and

ment that review process and appeals be com
pleted before warrant may be executed fc
former last sentence that read: “If a writte:
request for a hearing is received, the warrar
may not be executed upon until after the dat
the hearing is held or, if the taxpayer fails ¢
attend a scheduled hearing, the date the hea:
ingis scheduled”; and deleted (3) thatread: “(:

et t B



9 TAX ADMINISTRATION 15-1-709

e WRaring is subject to the contested case Applicability: Section 31, Ch. 811, L.
nvisions of the Montana Administrative Pro- 1991, provided: “[This act] applies to requests
4y~ Act. Before a decision may be appealed  for refunds received by and the notices of ad-
tE  district court, an appeal must first be  ditional tax issued by the department of reve-
Kejgwto the state tax appeal board. A request  nue pursuant to {section 1} {15-1-211] after
~ a hearing must be in writing in order to = December 31, 1991.”
.stpone execution on a warrant”.

- 3-1-706. Execution upon warrant. (1) Upon receipt of a copy of the
{¢® warrant and notice from the department that the applicable hearing
rovisions have been complied with, the sheriff or agent authorized to collect
1¢ :ax shall proceed to execute upon the warrant in the same manner as
rqucribed for execution upon a judgment.

(2) A notice of levy may be made by means of a certified letter by an agent
1rhorized to collect the tax. An agent is not entitled to any fee or compensa-
.o in excess of actual expenses incurred in enforcing the warrant.

%3) A sheriff or agent shall return a warrant, along with any funds
sllected, within 90 days of the date of the warrant.

'4) Ifthe warrant is returned not satisfied in full, the department has the
a._e remedies to collect the deficiency as are available for any civil judgment.
11istory: En. Sec. 6, Ch. 439, L. 1981.

. s-References
~ Ixecution of judgment, Title 25, ch. 13.
—

15-1-707. Emergency execution upon warrant. (1) The department
1 7 execute upon a filed warrant for distraint without providing an opportu-
1 1 for a hearing prior to execution if the department determines that the
:offection of the tax is jeopardized because of the delay imposed by the hearing
-equirement.

. [2) Whenthe provisions of this section are utilized, the department must
i {Y the taxpayer and inform the taxpayer that he has a right to request a
hearing to be held subsequent to execution. A hearing, if desired, must be
re~uested in writing within 30 days of the date of the notice and, if requested,
st be held as soon as possible. The commencement of a proceeding under
1®%1.705 does not preclude the use of the provisions of this section if the
department determines that such action is appropriate.

History: En. Sec. 7, Ch. 439, L. 1981.

*15-1-708. Release of lien. (1) Upon payment in full of the unpaid tax
plus penalty, if any, and accumulated interest, the department shall release
t' > lien acquired by filing the warrant for distraint.

@ (2) Upon partial payment or whenever the department determines that
arelease or partial release of the lien will facilitate the collection of the unpaid
t «, penalty, and interest, the department may release or may partially
1h{ease the lien acquired by filing the warrant for distraint. The department
may release the lien if it determines that the lien is unenforceable.

History: En. Sec. 8, Ch. 439, L. 1981.

i 15-1-709. Remedy not exclusive. The use of the warrant for distraint
provided for in 15-1-701 through 15-1-708 is not exclusive, and the depart-
ent may use any other remedy provided by law for the collection of tax debts.
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Presented to the House Select Committee on Workers' Compensation
by Janice S. VanRiper, January 28, 1993,

TWO MAJOR ISSUES FOR THIS LEGISLATIVE SESSION

I. MISPLACED FOCLIS ON C'OMPEN SATION AND MEDICAL BENEFITS
TO CLAIMANTS AS THE MAJOR FACTORS DRIVING UP COSTS

In 1987 the legisiature did a major revision of workers'
compensations laws, including a major reduction in most kinds of
compensation benefits. In addition to reducing the amount and
duration of benefits going to claimants, the defirition of "accident”
was drastically narrowed, resuiting in the exclusion of many injuries
from coverage at all. Again in 1991, the legislatvre reduced the
compensation benefits in a major way. As a result of these changes,
it i{s inconceivable that benefits actually going™ dircctly to injured
workers can be driving up costs. And yet, apparently, that is what
some of the figures the legislature has been provided show., (Of
ccurse, the actual cost of medical henefits have increased from
inflaticnary pressures -- that doesn't mean that claimants are getting
more medical services.)

What appears to be happening is that insurers are chalking up to
"benefit costs” many administrative c¢osts incurred by the insurers
themselves. I am not in a position to obtain a lot of hard evidence
about this, and I understand that some attempts tc obtain, figures
"have not been successfl. I simply suggest that the task force be
aware of these potential pressures on costs, try to obtain more
information about them, and hesitate toc reduce claimant benefits
further until these are weil understood. There may be more than
this, but these are the kinds of things I've tumbled across in my
practice:

(A) Payments to doctors for “indcpendent medical
evaluations" requestied rather routinely by insuvrers. (I
became concerned about this due to the fact that in the
last year three of my clients were erroncously billed for
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HE-287

these services, In these three cases the clients told me
they were seen by the insurer's doctor for less than 15
minutes. The bills ran: $350.00, $350.00, and $375.00. I
understand that the fee schedule for a similar visit to a
claimant's doctor is very substantially less (certainly less
than $100.00). IME appointments are very common, and
occasionally there is more than one request for these on ‘a
case.

(B) Medical Panels, Insurance companies are
authorized by statute to require claimants to attend
medical panel evaluations. There are three in the state
(that I know of}, so the claimant is required, in most
cases to do substantial travel. For a typical back injury
case, the panel usually consists of an orthopaedic
specialist, a neurologist, a physiatrist, and psychologist or
psychiatrist and possibly an internist. They. require the
claimant to stay in the hospital for a few days, and
submit to all tests the doctors might wish to take. I've
never seen the entire bill for one of these panels, but one
can safely assume that they run several thousands of
dollars. These panels are very common, and frequently
are used in the same cases in which the insurers already
have an IME or two, (Certainly, this is not to say that
there are not certain special cases in which a panel
evaluation might be appropriate, My contention is that
these are grossly over-utilized by insurers, and that they
contribute substantially to the medical costs of claims.)

{C) Insurers, at least the State Fund, retain doctors,
chiropractors, dentists, nurses, etc., to examine files.
Additionally, some of the rehabilitation consultant firms
now employ "nurse-consultants” to “medically manage”
claims (and these services are purchased by the
insurers). It would be interesting to see the costs
associated with these, especially in conjunction with those
costs previously menticned.

Page 2



(D) "Rehabilitation Payments". There is not enough
space here to fully discuss the rehabilitation benefit
problem. Suffice it to say that there are two kinds of
rehabilitation costs:

(1) Payments made by insurers to private
rehab. agencies for services of benefit
primarily to insurers; and,

(2) direct rehabilitation benefits paid to
claimants in the form of retrairing programs
and on-the-job training.

It is my suspicion that the former payments outweigh the
latter grossly. It seems that this is simply information
that should be obtained to see how much of the "rehadb”
dollar is paid to private rehab firms ~for what is
essentially insursr-related administrative work, versus
what actvally has gone into real rehabilitation. (This
would be especially interesting in light of the 1991
amendments which drastically reduced a claimant's right
to partial disability benefits in favor of the right to obtain
actual rehabilitation services.)

(E) Fraud investigation, The carriers make what
appears io be liberal use of private investigators io
investigate claimants, and their tactics include
surveillance and videotaping. It would seem to be of
interest to find out the price tag associated with this, and
the results associated with the price tag., Also, these costs
may be being chalked up to "claimant benefits”, although
I don't know that for sure. Also, rehabilitation agents
and in-house fiecld personnel additionally are used for
fraud investigation at times. (I mention this primarily
because in all the information that I've sesn which has
been provided by insurers on the subject of “inadequate
resources for fraud investigation”, these resources have
not been mentioned.

Page 3



ELbi bl # T
ol~4-F3
HE- 287

Some proposed legislation requiring insurers to track these costs
separately is attached.

I1. LACK OF ADEQUATE REMEDIES.

Along with drastically réducing the benefit package to injured
workers, the 1987 session all but recuced to naught any meaningful
remedies against insurers for delaying or failing to pay benefits
adequately and in a timely manner. What I see primarily ia my
practice now are not claimants who come in needing assistance with
settlements, but rather those whose benefits have never been
initiated, whose unpaid medical bills (clearly payable by the ingurer)
have been turned over for collection ugainst them, who are being
denied reasonable medical treatment, whose compensation rates
have been calculated wrongly, eic. Insurers simply no longer have
legal incentives to follow the law. Below is an example of what a
claimant might encounter (and 1 ensure vou it is not a rare situation).
I've not yet drafted any proposed language to change this, but will
shortly.

Example: Claimant comes to see iawyer 8 months after injury.
Claimant was injured June &, 1991, and filed a claim for benefits 6
weeks later. Claimant worked for thrze weeks after the accident,
then could not continue due to the accident. In addition to losing the
hourly pay associated with his job, claimant looses annual bonuses, -
commissions, and health insurance. Claimant reveals that the insurer
did not commence payments until 3 months after claim filed, so
claimant bhas had to sell some assels to survive financially.
Additionally, twe accident-related doctor bills have been turned over
for collection because insurer has not paid. Claimant's doctor has
recommended additional physical therapy, which insurer won't
authorize, so his medical condition is deteriorating.  Claimant
wonders why his compensation rate is so low, and it is discovered
that the insurer did not include in the wage basis the bonuses and
commissions he received, although it :5 required by law. WHAT TO
DO? \

Page 4



First, the lawyer calls the insurer and gets no-response. The lawyer
then makes a written demand to the insurer, and waits the required
15 working days for a response (as required by law). The lawyer
then files a request for mediation, and waits for the mediator to send
a notice to the insurer, and then wails another 10 days while the
insurer responds to the notice (or doe:n't respend, which is usually
the case). Then a mediation conference is set for sometime in the
future.  The claimant must personaliv appear at this mediation
conference, but the insurer doesn't have to. Claimant then waits
ancother 10 days for the mediater to isste a RECOMMENDATION. (The
mediator has no authority to order anything. Then the claimant
must wait ancther 45 working days while the insurer has an
opportunity to decide whether it wili go along with the mediator's
-recommendation.  Only then, after this incredible process, may the
claimant file a petition in court, and at that time has the first
opportunity to present his case before someone who has any
authority, A trial will generally be held in about two months, but
then there is the wait for the court decision.

Rarely do these issues make it all ths way through to the court.
Generally, sometime  prior to that stage the insurer will raise the
comp. rate, pay the bills, authorize the medical treatment, ew... So
after all the waiting and pleading and worry and delayed treatment,
the benefits are finally forthcoming. But the insurer now has to pay
no attorney fees and costs for the claimant. So the insurer gets away
with delaying all of these benefits (and in most unrepresentzd cases,
probably gets away without paying them at all) at no cost to the
insurer!

This is essentially a description of how the current legal “"remedies”
created by this Iemslature operate in practice.

PR 6--"4'" "’-(’.é’).?
(W1t‘1 this scenario in’ mind, is it any wonder why many injured
workers cannot find legal represemmon!)
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ATTACHMENT A

1/28/93 by Jan VanR:per
Proposed Legislation re: tracking certain State Fund costs

NEW SECTION: The state fund shall account for different
kinds of claims and administrative expenses in separate
class codes. Payments made to claimants and their
designated heaith care providers must be accounted for
separately from payments to providers hired by thc state
fund.

The state fund shall specifically account for the
following costs separately:

(a) payments to health care providers for
independent medical evaluations or other services
provided at the request of the state fund;

(b) - payments to medical panels; .

(c) payments to rehabilitation providers for'
services performed at the request of the state fund;

(d) payments made for retraining or on-the-joo
training programs; )

(¢) payments made to in-house or contracted legal
counsel; and

(f) payments made in connection with  fraud
investigation.



Anendments to House Bill KNo. 287
First Reading Copy

Requested by Rep. Cocchiarella
For the Committee on Labor and Empleyment Relations

Prepared by Susan B. Fox
utlerg February 1, 1993

-
.

LA
__ﬁs

1. Title, page 1,'lines 19 through 21.
Following: ":" on page 19
Strike: remainder of line 19 through ";" on line 21

2. Title, page 2, lines 13 and 14.
Strike: “AND" on line 13 through "CERTIFICATION"” on line 14

2. Title, page 2, line 14.
Following: ;"
Insert: "PROVIDING FOR SPECIFIC CLAIMS EXPENDITURES CCDES;*™

4. Title, line 1s8.
Strike: "39-71-50%,

5. Page 19, lines 12 through 23.
Strike: section 7 in its entirety
Renumber: subseguent sections

£y
-
Iy

6. Page 35, line 17 through page 36, 'line 5,

Strike: "(1)" on page 35, line 17 througn the remainder of
section 22

Insert: "Each insurer is requlred to desxgna*e at least one
adjuster who shall maintain an office in Montana, shall pay
compensation when due, and has authoritv te adjust and .
settle claims.™ j{

s 7. Page 36, line 6. //8\

&“‘““‘“QITOwqu. line 5

“Insert: " NEW_SECTION. Section 22. Specific claiums expend{gﬁres
ccdes. The state fund shall account for diffsrent ¥inds of
claims and administrative expenses in éanarnte clases codes.

Payments made tc claimants and their deslanated healt cara

provide s*%%?gap %ﬁggunte for, aepﬁrate1y from pavne e}

providers (H Y LR BeFLEVFIRA” —The state fund s‘xal1

sﬁEETTTE?%I?‘E?ccunt for the fcllowing costs separately:

(1) payments to health care providers for independent
medical evaluations cr other services provided at the regquest of
the state fund;

(2) payments to medical panels;

{3) payments to rehabilitaticn providers for services
nerformed at the reguest of the stats fund; '

(4) payments made fer retraining or on-the-jor training SAT
programs; ~ N ——

«{35) payments made in-house or for contracted legal counsel;
and ’

——

(6) payments made in connection with fraud investigation.®

1 hb028701.asf 7

pfgﬁ./‘a!l_, a6 N



Exhibi+#7

2-4-93
HB-397
Renumber: subsequent sections |

8. Page 36, line 9.
Page 36, line 11.
Following: "Sections"
Strikea; "21 and"
Insert: "20 through"

2 hb028701.ast
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HB__ =25/
THE MELOY LAW FIRM
Peter Michael Meloy P.0. Box 1241 Telephone:
Janice S. VanRiper 80 South Warren (406) 442-8670
Helena, Montana 59624 Facsimile:

(406) 442-4953
TO: House Labor and Employment Relations Committee

FROM: Jan VanRiper

RE: Proposed amendments to HB287, providing additional
remedies against insurers that do not provide workers'
compensation benefits in a timely fashion

DATE: 2/8/93

At the hearing on Feb. 4, 1993 1 testified in support of Rep.
Cocciarella's proposal to amend HB287 to include better remedies
against insurers for failing to adequately and timely provide injured
workers with benefits as provided by law. An example of the kinds
of inadequate remedies we have now was given. Under separate
cover, I supplied the Committee Secretary with a written version of
that example. Several Committee members requested that 1. provide
more specific suggested amendments with respect to providing
better remedies.

What follows are those suggestions, albeit in outline form. Since
several sections of the existing Workers' Compensation Act would be
affected, I thought it best to leave the actual drafting of language up
to the professional Legislative Council drafters. A copy of this is
being provided to the Department of Labor and Industry for their
consideration. Copies will also be provided to members of the House
Select Committee on Workers' Compensation.

The amendments suggested are primarily in these areas:

(1) Expediting the mediations procedures somewhat, and
allowing for further expediting in cases of emergency;

(2) Imposing on insurers the obligation to speedily obtain the
information they need to pay medical claims, to authorize medical
treatment and changes in claimant's physicians, and to make the
payments and determinations in an expeditious manner; imposing
penalties on insurers for failing to comply;
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(3) Giving authority to the Department of Labor and
Industry, the mediators and the Court to assess penalties and
attorney fees against insurers where insurers have failed to provided
benefits, but a claimant or his/her attorney has persuaded them to
provide benefits short of actually going to court. This would get at
the problem now in which insurers can "hold out" until the last
minute, forcing claimants through all kinds of lengthy hoops, only to
"cave in" before a court proceeding, incurring no penalty whatsoever;
and,

(4) Requiring the Department to provide for ways of
informing claimants of their basic rights and responsibilities under
the Workers' Compensation and Occupational Disease Acts.

In addition, the Committee may wish to consider creating a "workers'
compensation ombudsman". This person would be "a highly
knowledgeable person, located in the Department of Labor and
Industry, whose function would be to answer calls from workers
with questions about their claims, and with authority to pass
complaints on to the appropriate insurer and to attempt to assist
with solutions. = The much-touted Oregon workers' compensation
system has this feature. It would seem to provide a much needed
service for claimants, and perhaps a feature which might alleviate
the necessity for legal involvement in many claims. A copy of
Oregon's law in this regard is provided.

It is also suggested that any fees, fines or penalties provided under

these amendments be accounted for separately by insurers for the
legislature's future information.
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HB287
PROPOSED AMENDMENTS RELATING TO REMEDIES

L.

IT.

Page 3

EXPEDITING MEDIATION PROCEDURES.
A. Amend waiting requirements as follows:

- reduce time in which an insurer must respond to a
written demand for benefits from 15 to 7 working
days;

- reduce time an insurer has to respond to a written
mediator's recommendation from 45 days to 7
working days.

B. Require the Department to reduce the time frames even
further in emergencies.

IMPOSING UPON INSURERS AND PROVIDERS DUTIES WITH
RESPECT TO PAYMENT OF MEDICAL BILLS AND AUTHORIZING
TREATMENT; PROVIDING PENALTIES FOR NONCOMPLIANCE.

A. Require medical service providers to bill an insurance
carrier first, in workers' compensation cases; to provide
proper billing information and supporting information to
allow an insurer to determine their liability for the
medical claim (Department should further delineate what
supporting documentation is required through rule);
disallowing providers from billing a claimant until such
information is supplied to an insurer and the insurer
accepts or denies the claim;

B. Requiring an insurer, upon receipt of a medical bill, to
immediately request, in writing and within 7 working
days, any additional information needed to determine
compensability of the claim; preventing an insurer from
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billing a claimant pending the provision of the requested
information;

Requiring an insurer to pay within 30 days after receipt
of necessary information:

Providing that a medical service provider may not bill a
claimant directly unless it is in receipt of a written denial
from an insurer.

Requiring the insurer to send to a claimant copies of any
requests for further information or denials under this
section;

Preventing collection agencies in Montana from pursuing
collection procedures against claimants without a written
denial of compensability from an insurer;

Providing fines against insurers whose actions have
caused unwarranted collection agency efforts against
claimants; -

Providing penalties against insurers for failure to pay
according to these provisions, (Suggested fines: 1% per
week of total bill to providers; 15% or more of bill to
claimant where insurer's actions have caused them
inability to obtain further medical services or to have
been turned in to collection agencies);

Requiring insurers to inform claimants in writing within
7 working days of receipt of billing information (in cases
of denial or delay), stating their reasons for any denial or
delay.

Giving the Department authority to enforce these
provisions by providing for speedy procedures for
providers and claimants to contest nonpayment and non-
authorizations, and for provisions of penalties; allowing



Wanda g s N - ol )
24-93
HB- 387

for even more expedited procedures in cases of
emergencies.

ITII. GIVING AUTHORITY TO THE DEPARTMENT OF LABOR AND
INDUSTRY, MEDIATORS, AND THE COURT, TO ASSESS PENALTIES
AND ATTORNEY FEES AGAINST INSURERS WHERE INSURERS
HAVE FAILED TO PROVIDE BENEFITS, BUT A CLAIMANT OR THE
CLAIMANT'S ATTORNEY HAS PERSUADED THE INSURER TO
PROVIDE BENEFITS SHORT OF AN ADMINISTRATIVE OR COURT
DETERMINATION.

A. In cases where an insurer fails to pay compensation or
other benefits (including the authorization of medical
treatment and changes in physicians) when due, or
denies the compensability of a claim, and the insurer
pays or accepts liability or authorizes treatment or a
change in physician due to -the efforts of a claimant or the
claimant's attorney, the insurer shall pay a reasonable
attorney fee and costs, or, in the case of an unrepresented
claimant, a reasonable reimbursement for the claimant's
effort and for any costs incurred by the claimant.

B. Providing for penalties in the amount of 20% of any
benefits, acceptances of liability or authorization of
treatment in cases where the insurer's denial, delay or
failure to authorize has been unreasonable.

C Providing that the insurer's failure to comply with 39-
71-2401(4)(b), or these new sections regarding payment
of medical bills is prima facia evidence that an insurer's
actions have been unreasonable.

D. Granting the Department authority to award fees, costs
and penalties pursuant to this section. (Appropriate
provisions of the statutes regarding the workers'
compensation court would also have to be amended to be
consistent with these provisions.)
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IV. REQUIRE THE DEPARTMENT TO PROVIDE FOR METHODS OF
INFORMING CLAIMANTS OF THEIR RIGHTS AND
RESPONSIBILITIES UNDER THE WORKERS' COMPENSATION AND
OCCUPATIONAL DISEASE ACTS.

A. Granting the Department the authority and responsibility
to insure that claimants and potential claimants have
access to and receive information about their rights and
responsibilities under the W.C. and O.D. Acts by:

- Developing and revising forms for use by insurers,
providers and claimants;

- Requiring insurers and employers to provide
certain information to injured workers and
claimants; -

B. Failure by an insurer to comply with Departmental rules
adopted pursuant to this section shall be punishable, at
the Department's discretion, by a fine not less than $100
nor more than $1000 per occurrence.

C The Department shall adopt rules pursuant to subsection

(A), and to provide for procedures for imposing fines
pursuant to subsection (B).
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KeGON

JORKERS'

c.839 §16; 1981 ¢.874 §11; 1985 ¢.770 §8; 1987 ¢.373 §38a;
1990 c.2 §37]

. 656.708 Hearings Division; duties. The
Liearings Division is continued within the
board. The division has the responsibility for

nfENSATI Q\cﬁnoiasm an impartial forum for deciding all
RTUTES

®
>
1
b |

HB- 287

_

e,

cases, disputes and controversies arising un-
der ORS 654.001 to 654.295 and 654.750 to
654.780, all cases, disputes and controversies
regarding matters concerning a claim under
this chapter, and for conducting such other
hearings and procecedings as may be pre-
scribed by law. [1977 ¢804 §25; 1979 ¢.839 §17; 1987
¢.373 §39]

656.709 Ombudsman for injured work-
ers; ombudsman for small business; da-
ties. (1) The office of ombudsman for injured
workers is created in the department. The
ombudsman shall report directly to the di-
rector. The ombudsman shall act as an advo-
cate for injured workers by accepting
complaints concerning matters related to

workers’ compensation, investigating them-

and attempting to resolve them. The om-
budsman shall also provide information to
injurcd workers to enable them to protect
their rights in the workers’ compensation
system. .

(2) The office of ombudsman for small
business is created in the department. The
ombudsman shall report directly to the di-
rector. The ombudsman shall provide infor-
mation and assistance to small businesses
with regard to workers” compensation insur-
ance and claims processing matters. {1987 c.884
§60b; 1990 c.2 §38)

656710 {1977 c.699 §2; 1979 ¢.839 §18; repealed by
1981 ¢.535 §26]

656.712 Workers’ Compensation
Board; members; qualifications; confir-
mation; term; vacancies. (1) The Workers’
Compensation Board, composed of three
members appointed by the Governor, is cre-
ated within the department. Not more than
two members shall belong to one political
arty and inasmuch as the duties to beper-
ormed by the members vitally concern the
employers, the employees, as well as the
whole people, of the state, persons shall be
appointed as members who fairly represent
the interests of all concerned.

(2) A member of the board shall be ap-
W%msnom for a term of four years on the first
onday in December of each year next pre-
ceding the expiration of the term of a mem-

"=her, lbach member shall hold office until a

ey

Article 1II of the Oregon Constitution.
{Formerly 656.402; 1973 ¢.792 §28; 1977 ¢.109 §3; 1977 ¢.504
§26; 1981 ¢.535 §43; 1987 ¢.373 §40]

Note: Sections 2 to 4, chapter 954, Oregon Laws
1991, provide:

Sec. 2. Notwithstanding ORS 656.712:

(1) The Governor shall appoint, not later than Au-
gust 1, 1991, two individuals who are well qualified by
training and experience to serve, for the biennium be-
ginning July 1, 1991, as members of the Workers” Com-
pensation Board.

(2) Appointments pursuant to this secticn shall be
made so that of the members so appointed, together
with members appointed pursuant to ORS 656.712, iwo
members shall represent the interests of employees, two
members shall represent the interests of employers and
one member shall not represent the interests of either
employees or cmployers.

(3) Individuals appointed pursuant to this section
are subject to ORS 656.716.

(4) The term of office of each individual appointed
pursuant to this section, uniess sconer terminated pur-
suant to ORS 656.714, shall cease June 30, 1993.

(6) Individuals appointed pursuant to this section
are subject to confirmation by the Senate pursuant to
ORS 171.562 and 171.565. :

(6) Notwithstanding QRS 236.145, if an individual
appointed pursuant to this section is a referee, that in-
dividual shall be entitled to return to employment as a
referce with accumulated seniority when the term of

service as a board member ends.

(7) Individuals appointed as board members pursu-
ant to this section have all the dulies, functions and
powers of board members appointed pursuant to ORS
656.712.

(8) Any vacancy 5 an appointment made pursuant
to this scction shall be filled by appointment by the
Governor. (1991 ¢.954 §2)

Sec. 3. Notwithstanding ORS G656.718, in exercise
of authority to decide individual cases, members of the
Workers’” Compensation Board appointed pursuant to
ORS 656.712 and sections 2 and 4 of this 1991 Act may
sit together or in panels. A decision of a panel shall be
by a majority of the panel! When sitting en banc, the
concurrence of a majority of the members participating
is necessary {o render a decision, No beard member
appointed pursuant to section 2 or 4 of this 1991 Act
shall review any case in which the member acted as a
referee in the case. [1991 ¢.954 §3]

See. 4. (1) Notwithstanding ORS 656.712, the
Workers” Compensation Board, by unanimous consent,
may appoint up to two individuals who are well quali-
fied by training and experience to scrve temporarily as
members of the board to assist in the performance of
board duties, functions and powers.

(2) Individuals appointed pursuant to this section
are m:mg.nno to ORS 656.716, but are not subject to ORS
656.712.

(3) Unless appointed for a shorter term, the term
of office of each individual appointed pursuant to this
section shall not exceed 180 days from the date of ap-
pointment.

(4) Notwithstanding ORS 236.145, if an individual
mzm&:ﬁom.vﬁmcm:« to this section is a referee, that in-

K-

(n) The adoption of the adny

board; and . .

administration o
moﬁ.mﬂvmmqwmwmmmo:. m:.n_:&:m but
nel matlers. (1991 c.054 $4)

656.714 Removal of b
The Governor may at any
member of the board for 1
of duty or malfeasance In
removal the Governor shal
a copy of the charges ag
and shall fix the time whe
be heard in defense, whicl
than 10 days thereafter. &
be open to the public.

(2) If ithe member is 1
nor shall file in the offic
of State a complete staten
made against such membe
thereon, with a receit of 1

(3) The power of remo
there is no right of rex
whatsoever. [Formerly 656.40

656.716 Board memb
in political or business
bhond required. (1) No m
shall hold any other of
profit or pursue any oihe
tion or serve on or unde
any political party, hut s
tire time to the duties
member.

(2) Before entering a
fice, each member mrm._:
to an oath or affirmation

a) That the membc
Oosﬁmﬁnsﬁosm of the Ur
this state and faithfully
charge the duties of the

(b) That the member
or position of profit.

(c) That the membe
pursue while such mem
or vocation.

(d) That the memb
such member will hold
any political party.

(3) The oath or affir
in the office of the Secrt

(4) Each of the me
shall also, before entern
office, cxecute a bond |
of Oregon, in the penal
sureties to be approve

)



' MONTANA FOOD DISTRIBUTORS ASSOCIATION

2700 Airport Way « P.O. Box 5775 + Helena, Montana 59604 « (406) 4496394 « 1-800-735-1082

EXHIBIT sutbad A
DATF //)’ /(// l/‘/’/‘ﬁ__l
SB. (o~ _—,

Senate Bill #116
Introduced by Senator Harp
Sponsored by Montana Food Distributors Association

BACKGROUND INFORMATION:

Montana businesses are subject to either the Montana Wage and Hour

law (Title 39-3-100 dt. seq. MCA) or to the requirements of the federal
Fair Labor Standards Act or both. Although the two laws have many
similar provisions, they differ with regard to who 18 exempt from

the minimum wage and overtime provisions of each law.

One such area of disagreement exists with regard to outside sales
employees. The federal FLSA exempts all outside sales employees

(see attached). State law on the other hand does not provide for such

a blanket exemption. The determination of which law a particular employer
must follow requires understanding of the complex differences between
federal and state coverage and must be made on a job by job basis,.

This results in confusion and inadvertant violations. '

This bill would add a new exculsion from the minimum wage and
overtime requirements of state law for outside sales employees

who are employed by firms in the food distribution industry. Several
types of employers such as radio and television Btations and office
machine dealers have been exempted from the state law.

The intent of this bill is to apply the exemption only to those sales
persons who work for food brokers, food wholesalers or food associations
selling products and services to retail stores. It would not affect
in-store sales persons or employees at the retail level. Employees of
organizations l1ike COSTCO and other "wholesale” organizations would not
be exempted because they are not "outside sales”. Nor is it the intent

. of this bill to exempt route drivers such as those delivering beer and
pop to retall establishments. As a matter of fact those employees covered
under this bill rarely carry product with them other than samples of new
products being introduced into the food distribution system,

For enforcement purposes, the terms used in this bill should be
interpreted the same as the federal FLSA. Using the federal definitions
18 consistent with the method used in interpreting the other federal

exemptions that are also recognizes in Montana law. See subsection (3j)
- of 39-3-406 (1).

FISCAL IMPACT:

Passage of this bill should result in a reduction of cost to the
Department of Labor and Industry due to diminished compliance
responsibilities.
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Section 39-3-406(1), MCA, Is amended by the addition of & new subsection (m)
which provides:

(v) An outside salesman or marketing representative pald on & commission, contract,
or salary basis who Is primarily employed selling or marketing products or services
within the food distribution Industry for a food broker, wholesaler, or assoclation.

Statement of Intent:

This bill would amend the Montana minimum wage and overtime ¢ompensation law to provide
an exemption from the minimum wage and overtime requirements for an outside salesman or
marketing representative In the food distribution Industry. The federal law (Fair Labor Standards
Act) provides for such an exemption.

‘Definitions:
"Outside salesman” s an employee:

i : I. who customarily and regularly works away from his employars place of business while
making sales or obtaining orders or contracts for services or for the use of facilities for
which a consideration will be paid by the client or customer; and

2. whose hours spent engaged in work of any other nature do not exceed 20 percent

e of the hours worked in the workweek by the employer's nonexempt employess,
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A
C , 1 C11,149

rich are not an essential part of and necesanr-
ncident to exempt professional work.®

obedrvatter: There are no percent
nonéxempt work for em
e short test other than

Is exempt w
than it is for
he Iatter employee groups
tly and closely refated
exempt executive or
s C-11,124, 11,13D),
rofessionals 1s not
ntial part of and
pt professional

0o Jo an Outside Snlesman

1 C-11,147, List of eriterin.

An “ountslde salesman™ Is an employee:

(1) who customarily and regulatly works
away from his employer's pince of business
whife making enles, or obtnining orders or
contracta for services or for the use of facilitles
for which a consideration will he pald by the
client or eustomer;™ and i

(2) whose hours spent engnged In work of
any other nature do not exceed 20 percent of
the hours worked In the workweek by the
employer's nonexempt employees.®

Among the Indicin of an employee’s bona
fide status a9 an dutside saleaman are: '

(1) significant eompensation on 8 commission
banie;®

(2) special anles training;*

(1) little or no direct or consiant supervision
In carrying out delly taskse;* and

Ad) n contractual designation of job title that
refiects anles involvement.®

(/obnomﬂm Although a term Indicating
male gender (saleaman) In used In this ex-
emrﬂon, the exemtﬂnn can apply to elther
male or femals workers.

f1C-11,148, Work anay from
plrce of ‘mnlnm.

For an “outside saleaman® (0 meet the re-
quirement that he work away from his emplo7y-
er's pince or places of businesses (§C-11 I‘J.
he cannot engage In inside anles or other Innide
woik unlesr it ls In direct conjunction with and
Incidental to his ontalde anles and solicltations
activitien.®™ Any fized site nsed ns headquarters
or for solicitation of safes by telephone s
considered the employer's place of business,
even though the employer In no formal sense
owns the property; the employee’s home or
office nsed in this manner In also consldered the
employer's place of business. On the other
hand, hotel rooms used by the employee as he
travels to display samples and nell merchandise
fre 20! considered employer places of busi-
nesa.

1 C-11,149, Making anles or ohinining orders
or eontracts. ’
With respect (o the requirement that an

employer’s

4!. 29 CFR §§ 341.3(d4), 344.307, $41.3m,

49. 29 CTR § 341.307(h).

30. 19 CTFR §§ 341.5(a), 341.500, .
Brennan vy Modern Chevrolet Ca. (1971, ND Tes) 363
P Supp 327, afd without op (CAS) 491 Fad 1270
Reynolds v Sakt River Valley Water Users Awn.
1944, CAD) 143 P24 863, 8 Cc1t 1C ’61262. eert
en 123 US 764, 89 1. Pd 611, 65 S Ct 117,

31, 29 CFR §§ 341.5¢h), 341,500
Tifth Clrenlt—Wirtz v Dr Pepper Co. (1966, ND Tes)
Jsccurc eney '
Sixth Circalt—Wirte v Atlantic Life Ins. Co. (1983,
CA6) 311 F2d 646, 46 CCN 1.C ¥ 11369
Plghth Clrenit—Young v Caldarera (l‘!l, BD Ark)
26 CCI 1.C F 88607;
Ninth ClreoH—Reynolds v Salt River Valley Water
Users Asva. (1944, CA9) 14) F2f 86). 8 CCH LC
J 62261, cert den 325 U4 764, 89 1. £ 611, 68 8 O

Who s employed tn “capacity nf antelde dnlesman®

136, 19 CT'R § 341.902(s

within meaning of § 13(a)(1) of Falr 1.abor Standards
Act (29 USCS §213()(1)). s amended, ezempting
such employees from minimum wape and overtime
requirements of Aet. 26 ALR Fed 941, .

32. Nodpion v K Kreme Donghnut Co. (1972, MD
NC) Y6 P Supp 1102

33. Bradford v Gaylord Products, Ine. (1948, DC I 17 P
fupp 1002,

54, Hodpen v Relspy Rreme Donghnnt Co. (1972, MD
NC) 346 P Supp 1102.

39, Jewel Tea Ca, v Witllams (1941, CA10) 118 F24 202, 3

CCH LC {60922, -

Whn {e employed zn “enpacity of outdide aalesmen'
within menning of ‘l!(lxl) of Falr 1akor Standards
Act (29 USC! IN1), ar amended, exempting
tuch employees minimum wage ond overtime
tequirements of Act. 26 ALR Fed 941,

37. 29 CFR § 341.902(%).

ALWAYS CHECK CURRENT MATTER IN BACR OF VOLUME

EMPLOYMENT COORDINATOR  o/17/00

81,123



-

wom

1C-11,149

P A
.“‘.‘ )

e

4
by :
¢y 8 3
White Uollar EFmployess .

employee ha engaged In making sates ar obtain.
ing orders or contracts for services or for the
wse of facititles (§ C-11,147), the word “sale”
includes any sale, exchange, contract to sell,
consignment for sale, shipment for sale, or
other dlapoaition® of title to tangihle rropeﬂy,
or of tangible and valuable evidences of intangi-
ble property.™

“Obtnining orders or contracts for the use of
facilities” Includes the aale of radio time, the
soficitation of advertiding for periodicals, and
the noficitation of freight for transportation
agencles. ® )

Obtaining orders or contracts for services”
applies only to gervices not performed by the
employee {»Imself.” Therefore, pertons who
make repalrs or provide other rervices are not
outside salesmen even though they mny sell the
services which they themselves perform.®

1 C-11,180. Percentage limits on nonexempt
work, .o '

There iv a limit o the amount of time that
an “ontside salesman” may devote to nonex-
empt activities (§ C-11,147), ‘'which includes all
nonoutside sales work snd all other work not
performed in conjunetion with or Incidental to
outside anlea (§ C-11,151).% Since the Hmit is
207% and the base (o be taken Is 40 honrs &
week, the amount of nonexempt work aliowed
Is elght hours a week, unfess there are nonex-
empt employees of the same employer who
’_‘errorm the kind of nonexempt work per-
ormed by the outslde salesman; in the Iatter
case, the 20% Hmitatlon Is computed on the
basls of the hours worked In a week by those
nonexempt employees ®

Whether an employee I8 required by his
employer to do nonexempt work Is not material
in determining whether the work is nonex-
empt. ™ . :

¥ C-11,181, Work Ineldént to ontalde tfn!u
work, ' < }

Work that s incidental fo and petforméd In
conjunction with outside safes includes deliver-
lea and collections®® and git other work that
furthers the employee's 6wn anles, such as |
weiting sales reports, revising merchandine anta-
fogr, planning itineraries dnd attending dales
conferences.” H N

Nonesempt work I8 work which ls not sales
work and in neither Incidental to nor perforied
in conjunction with outside sales activitles.
Activities which are nonexémpt Include: inslde
sales and all work I(ncldenial theretn, ontgide
nonsales work like meter-reading and clerleal
warehouse work, and the: training of other
saleamen, except when tiainees accompany
salesmen .while they are making outside anfes™

Mustratton: A propane gas routeman counld
still be an outride salesman, even though e
detalled examination tevedled that more than
20% of his work time wis nonsales related,
since under all the facts and clrcnmatances
his primary duty was tha of making outside
snles. The labeling of his duties an exempt. or
nonexempt was inappropriaste because, even
when petforming maintenance work nn his
customers’ appliances of. when delivering
orders to customers sollcited by other enfés-
men, the employee would, atill essentinlly be
engnged elther in gelling his employer's prod-
uct or in performing work incidental to his
selling activities,® - K

4 “
1 C-11,152, Promotional work. !

Any promotional work which ir actually
performed Incidental to and In conjunction
with an employee’s own outslde sales or anliel-
tatlons Is exempt work. On the other hand,
promotional work which Is Incidental tn sales

)

99. 29 USCH § 20%%).

89. 9CrR § SCI.SO'T'L
Who fe employ “eopacity of outslde aaleaman*
within meaning of § 1) l)gl‘)eof Falr Labor Standarde
Act (19 US N3 l?, 8¢ amendnd, exempting

stich employees minimum wape end overtime
requirements of Act. 26 ALR Fed 941,

60. 29 CTR § 341.301(c). '
61. 29 CFR § 341.301(d)."
62. 29 CFR § 541.501(e).

6). 29 CFR § 541.508,

81,124

68, 19 CT'R § 841508,

ALIVAYS CHECK CURRENT MATTER IN BACK OF VOLUME

64. 29 CFR § 821307, 1

13

89, Weeks v Postal Telegroph-Cable Co. (1941, Okta CP).S
CCH 1.C 60837, i 3

86. Jewel Tea Co. v Wiltlams (1941, EA10) 118 124 302, 9
CCH L.C § 122, . ;

67, 29 CTR § 341.509. .
69. Hodgeon v Qreene’s P Qe Service, Inc. (1971,
MD Gs) 64 CCH LC § 3433, afd (CA$) 71 CCH
LC § 32507, )

]
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pharmaciata, nurses, therapists, tech-
nolopiste, santineiang, dietitians, socinl
workers, paychologlists,  prychiome-
triste, or other professiona which setv.
tee the medien! profession,

RRILAE  Specint provien for high sainrled
professtonal employeen,

tn) Excepl ns olherwize noted In
paragraph (h) of this aection, the defl.
nitton of “proleasionatl’” containeg & rpe-
cint provizo for employvees who are
compenanticd on r xrinry or foe basis at
a rale of At tenst $280 per week exchi.
sive of honrd, lodging, or other faciil.
tirn. Under this proviro, the require.
ments for exemption In § 841.3 (n)
throungit (e) will be deemed to be met
by an emplayee who recelves the
higher sainry or fees and whore pri.
mar y duty consints of the performance
of work reaniring knowledge of an rd.
vanced type In n fleld of sclence or
tenrning, or wnrk ns = Leacher In Lhe
nelivity  of  Imparting  knowledpe,
which inecludes work requiring the con.
sistent excrelze of diacretion and Jude-
ment, or consiste of the performnance
of work requlring invention, imagine.
tion, or talent In & rrcognized field of
arlistic endeavor, ‘Thus, Lthe exemption
will apply Lo highly pald employers
employed  efther In one of the
“learned” professions or in an "artis.
e profeszion nnd doing primarily
profeasionnl work. If an employee
auatifies for exemplion wunder this pro.
vire, It I8 not necessary to test the em.
ployvee’s qualifications in, detall under
$ 841, 3 (m) through (e), .

th) In Puerlo Rico, the Virgin 1Ia.
Innds, and American Samon  the
second provine of § 841.3e) applien to
those “professional” employees (other
than employees of the Federal govern.
ment) who nre compensated on a
sninry or fre basis of not less than
4200 per week,

140 F1E 1003, b, 10, 1070)

Pontponed Meguinttonm Section §41.910 was '

revired nl 4R FIY 2018, Jan, 13, 1001, In re.
cordnnece with the President’'s Memorandoum

of Janunry 20, INRL (48 FR 11297, Feb, 8,/

1081), the effcrtive drte wans noriponed In.
definitely nt 468 TI2 11072, Feb, 19, 1081,

The text of §8411.318 art fortly ahove re.
tmalie In effect pending further fetlon by
the ixming apency. The text of the post.
noned reguintion appears below,

RRELIS Aperind peeiien for high satneled pro.
fesclannl emplnyers,

Y Fxcept ne otherwise noted In para.
nraph th) nf this section, the definttion of
“professional” contnine & apecial proviso for
rmplovees who Rre rompenaated on & arinry
or len brsis at & rate of al lenel $320 per
week beginning Februrry 13, 1081 and 348
per week beglnning February 13, 1083, ex.
thustve of honrd, fodeing, nr other faelifitles,
tUnder this provien, the requirementa for ex.
emption in § 8413 (n) theough te) will be
deemed to he met by an employee who re-
erlven the hirhier sainry or feer and whose
primary duly conrists of the performance of

23

wopk reqiiring knawledes of an advaneed
tene In a (etd of actence or tenrning, or
wnrk ne R tencher in (e activity of impart.
ing knowirdge, which inctudes work requle.
Ine the ronsistent exerclse of discretion and
Judgment, or conaisis of the performance of
wonrk reqiiiring tnvention, imaginntion, or
tatent In n recoanized fietd of nrtistic en-
deavor, Thus, the exemption witl apply to
highly pald empinyres emplaoyed either In
one of the “lenrned’ professions or In an
“artintte professinn and doing primarily
proferstonnl work. 11 an emplaoyee quatifies
for exemption undee Lhia provies, 1t s not
neeexsary (o teat the employer's aqunalifiea.
tona In detall under § 8413 (a) through te),
th) In Puntto ftien, the Virgin Ixiands, and

, Amrriean 8amon the srcond nprovise of
$814L.2rr) applles to these “profeasionnl

. emplayeen tolther than emplnyers of Lhe

Federal Clavernment) who are compenanted
an a aninry or fen hrale of nnt tera than 6260
per week beginning Februnry (3, 1081 and
9208 per week beginning Pehruary 13, 1989,

" Earrover EMrtoyen 1 tue Caracrey 1

o? Oursint Harraman

ARe.R00 Definltlon of “outride aalen-
man"

Sectinn 541.8 defines the term “out.
glde snlesman™ ny follows: The term
“employee employed ¢ * ¢ In the oa.
pacity of oulslde anteamnan” in rection
13cn)c 1) of the act shall mean any em.
ployee:

iny Wha (s employed tor the purpose
of ntiel who Ix entstomarity and reguine.
1y engnged away from his employer's
pince nr pinces of buainess In:

t1) Making srles within the meaning
of seetion k) of the act; or

€2) Ohinining orders or eontracts tor
nervices or for Lthe use of facititics for
which a considerntion witl be pnid by
the ctient or customer: and

(h)y Whoae hours of work of n nnture .

other Lthan that dereribed In paea.
groph (r) (1) or (2Y of thin rectlon do
not. excerd 20 percetit of the honrs

wotked In the workweek hy nonex.

empt employeen of the employers Pro.
tldrd, That work performed Inrldental
to nnd In conjunction with the em.
ployre's own outside anten nr aolicin.
Uona, Iuchnding  Incldeninl  detlveries
and coliections, Rhall nnt he reparded
as nonrxempt work,

f811.501
nrdern,

(n) Beelion B41.8 requires that the
employee be engaged In: (1) Making
snles within the meaning of mection
Atk) of the act, or (2) oblatning nrders
ot conlracis for services or for the use
of fncilities,

(h) Uenerally speaking, the divisions
have interpreted section 3(k) of the
act Lo Include the transter of tille Lo
tangible property, and In certain cases,

Making  anles  nr  nhinining

Vg

Jocs

L 2-4-93
S8l
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'hf tangitie nied vrltmbie evidenc:
ntangible property. Thus aale:
‘antomobllen, coffee, nhoen, of
alocks, bondn, and Insurance are

-ktrurd na nnles within the meanir
rection 3tk). (8ee. 3tk) of the aet o
that “sale’” or “gell’ includes any

rxchange, contract Lo sell, eon
ment for sale, shipment for sal
other disponition.)

3 €e) It will he noted that the exe
work Inchiden hot only the saie
eommoditicn, but alve  obtni

ordnrae or eonlricts for services o:
Lhe nae of Iactiities for which & cos
_ération wilt be paid by Lhe eller
euntomer.” “Ohbinining orders or
tor the use of faciiities” includes
entting of thne on the radlo, the a¢
tation of ndverlising for newapa
and other perindlenin and the soll
tion of frefeht for raliroads and o
{ransportation agencies,

. () The word “rervices™ extends
exrmption ns nitside anlesmen to

toyees who nell or trke orders {:
anrvice, which Ia performed for
quintomer by sorhrone other than
peraon taking {he order. For exanw
it includes the skieaman of » type:
er repalr aervien. who does not him
do the repahring. It riro Includen
erwise exempl oulside snleamen -
obinin arders for the Inundering of
cusinmer's nwn lHnena as well an th
who obinin orders for the rental of

Inundry's Hinens,

.(e) The Inctunion of the word s
feea” fs nnt Intended to exempt ¢
gone who, in n very loose sense,
sometimes deacribed an relling 8¢
fera”. For exnmple, IL does not inel
prreons  aueh as gervicemen e
thaupgh they mny gselt the rer:
which they Lhremselves perform. €
ittg the rervice In such cases would
fncidental fo the servicing rather (-
the reveran. Mor does 1t Include ouls
buyers, who In r very lonse rense
gometimen deacribed as selting th
employer’'s “nervien” to the pere
from whom (hey obtain thelr gaoda.
I5 ohvious that the relationship her:
the reverar of that of salesman.c
tomer,

AR11EN2 Awny from his employer's ol

© of husineas,

tay Rection 8418 reqitirea that
outside snlcaman be customarily &
repuinrly enpapred “away from hin e
player's pince or pinces of bunines
This renuitement {s hnsed on the ob-
ons connotntinn ol the word “outsid
In* the term "oulside safeaman’,
would ebvinualy He beyond the scor
of the Administrnlor's anthority th.
“outalde anleaman” should he eo
strued tn Incinde Inside naleame:
Inside snies nnd - other Inside wor
{except suech ag i directly In conjun
tion with and Incidental to outsic



 eUmnirners

e mpa——

§ 541.502(»)

antex and roliciiations, as axplinined In
prragraph (B) of this section) Is non-
excmpt,

() Charncteristiently thae ottaide
snlesman Is one who makes his snics at.
s enstomer’'s piace of business, This
Is the reverse of sales made by mail or
telephone (except where the tele-
phone Is vsed merely as an adjunct to
personnt enfiz), Thus any fixed rite,
whethier home or office, used by a
anlesmnan fs & hendaquarters or for tele.
phonic sollcitatinn of rales must be
conatrited asy one of his employer's
pinces of husxiness, even though the
employer fx not in any formal sense
the owner or tenant of the property. 1t
should not be Inferred from the fore-
going that an outside salesman ineen
his exempiion by dirpinying his ram.
ples In hotel rample rooms as he trav.
ein from city to city: theme anmple
rooms shotid not be considered as his
employer’s pinces of business,

§841.801 Incidental to and In eanfunelinn
with anlen wark,

Work performed “incldental to and
In eonjunclion with the employee's
own outside nnlen or solfeitation” in.
clhides not onty incidental delfveries
and eolfections which are apecificatty
mentioned In § B41.8(b), but also any
other work preformed by the employ.
ee In furthering hin own sales efforts,
Work performed Incldental to and in
conjunction with the employee's own
oulside rnles or solicitntions would In.
tiude, nmong other things, the writing
of his anlea reporta, the revision of his
owt entalng, {he planning of his tLiner-

nry and ritendance at sates econfer.
oncen,

fRILAAE Promotion work.

(r) Promation work Is one type of ac.
ticity often prrformed by persons who
mnke sales, which may or may not be
exemptl work, depending upon the eir.
under which It s per.
formed. Promollon men are nnt
exempl /s “oulside anlezmen.” (This
discussion reintrs aolely to the exemp-

: ton mder § 5418, denling with out-

tide anlesmen. Promollon men who re-
celve the renuired salnry and other.
wise qualify mny he exemptl an admin.
Istrrtive empinyees) However, any
promotional work which Ia actually
performed Incidental to and In con.

© Junction with an employee’s own out.

alde anles or solicitations Is clenarly
exempl work. On the other hand, pro.
motional work which is ineldentnl to
eales mnde, or Lo be made, by someone
else eannot be considered as exempl
work, Many persona are enpaged In
certain combinations of anles and pro-
motlonal work or In certaln types of
promotionnl work having some of the
characleristics of males work white

“lacking others, The types of work In!
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volved include activiting in boarderline
nrenn in which (U ir difficutl, to deter-
mine whether Lthe work Is antes or pro-
motionnl, Whare the wnrk s promeo.
tionnal in nature it Is nometimes diffl-
cult to determine whether It I8 Inel-
dental to the employee’'s own srles
work,

th) (1) Typleatly, the problems pre.
xented involve distribution Lhrough
Johbera twho employ thelr own anfes.
men?) or through central warehounes
of chainatore oreanizatinna or coopera.

“tve relafl buying associntions, A man.

uincturer's  representative In such
cnses visits the retntler, elther nlone or
accompanied by the Jobber's snleaman,
In some instances the manufncturer's
representative may sell directly to the
rriniter: in others, he may urge the re.
tniter to buy from the johher,

(2) ‘This manufacturer's representa.
Live mnay perform various types of pro-
motionnatl activities such ns putling up
diapinys and posters, removing dam.
nped or spnited slock from the mer-
chant's shelves or renrranging the
merchandise, Such perrons can be con.
ridered saletmen only If they are actu-
nlly employed for the purpose of and
nre engnped In making snirs or con.
{racts. To the extent that they are en.
gnred In promotional nctivities de.
signed Lo stimuiate sales which wilt be
mnde by someone elne the work must
be constdered nonexempt, With such
vatintions In the methods of aelling
and promoting sales ench ense must be
decided upon it facls. 'n borderline
canes Lhe test ts whether the person Is
netunlly eneaged In activities directod
townrd the constmmation of his own
anten, at leant to the exlent of obtain.
Ing A commitment to buy from the
peraon Lo whom he In selting. 1 hin ef-
forits are directed townrd atimuiating
the anies of his company generally
rather than the consummntinn of his
own spacific anles hin activitien are not
exempt, Incldental promotional activl-
tirs mny be tested by whether they are
“performed incldeital to and In con-
Junction with the employee’'s own out.
sirde anles or aolicliations” or whether
they nre Incldental Lo snles which witl
he made by someone else.

(e) () A few llustrations of typleat
situntions will he of assintance in de.
termining whether a particulnr type of
wnrk I8 exemptl or nonexempt nder
§ 8415, One situntion involves A manv-
freturer's represeniative who  visite
the retalter for the prurpose of obirin.
Ing orders for his employer'a product,
bt Lranamila any orders he obtaine Lo
Lhe loea) jobber to be filled. In such &
ener the employeo f8 performing sates
work regardiess of the Iact that the
order s filled by the jnhber rather
than directly hr his nwn employer,
The nate in this Inalance har been
"consummated” In the arnne thal the
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.anlesman hna ohlained & commit
“from Lhe customer,

. (1 Annther Lypleal  situnifn
“ynlven taetn aliniine to those denre
Sin the preesding Mustration wit
witference that the jobber's sals
Jaccompnanies the representative
fecompany whore product 18 bein:
FThe order in Lhin Instance is tak
sthe jobher's antesman after the -
“facturer’s representative has dor 7
.prefiminnry work which may ir
sarrrneing the rtock, putting up
“play ot poster, and talking to ¢
»Aniler for the piurpose of gettin
:to pince the order for the produe |
Hhe Inobber's anleaman, In this Inr &
“the anle In corsummated by th

o

“her's anleamnn, The work perf:
“hy thn maniineturer's represen
{8 not. Incldental to saten made b
netl and iIn nol exempt work. Mor
2even if In a parlicuiar Instanee th-
iis eonsummnied by the manufact
“repreaentntive ft Is necessary o =
Ane the nntitre of the work perfc %
‘hy the representative to dete
Vhether hin promotional activit!.
direated toward pavine the way ¢
awn. present and  futiure sale
Mhether they are Intended to ¢ %
date the present and future sa:
Adhe johher's anlesman, 1f his we
‘Felaterd Lo his own anfes I wou |
‘tonaldernd exempt work, white §1
Hireeted townrd stimulating sats
‘the jobher's representative 1t muy
tonatdered nonexempt work.

" (3 Annther type of situatio:
‘volves renreacniatlives employe:
Uitiity companies enenged In fuar
ine ens or clectricity to cansumes
R nenae theae representatives are
ployed for the purpose of “relting =
constmer an intreased volume o %
product of the utitity. This “seflin
‘Aecomplinhed indivectly by persue
the consumer to purchase applie
which witl resuit In /R greater o
snn or electricity, Different met
Are ured by varlous ecompanfer
gome Inalances the ulility repres:
tive after persunding the consum:
Insiall  particutar appliance ma
funlly tnke the order for the appli
which a1 dellvered from stock be
employer, or hin may forward
otder Lo nn nppliance dealer who
detlvers it In anch enses the sale
flvity would he exempt, since {t i
rected nl the consummation of a
eifie snir hy Lthe ulility representa
the enmiplover acluatly making the
Nvery In the one case, white In
olher e rale I8 consummated in
gtnse that the represeniative obt
gk order or commilment from Lhe
lomer. In annther type of altus
the ulility representative permy: |
the consumer b buy the applie
find he mny rven Accompany the -
gimer to nn applianee store where
retaller shows the applinnce and te
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the order. In surh Instances the ulility
represenintive it not an oulside rnles.
man sinee he does not consummnate
the sale or direet his efforta toward
making the anle himsaelf, Similarly, the
utility representntive {s not exemnt as
an outside salesman if he merely per.
sundes the consumer to purchrse an
appliance and the consumer then gors
to an appliance denler and piaces his
order,

¢4y 8t another type of situation In-

volves Lhe company representative
" who virits ehininstores, arranges the
merchandise on shelves, replenishies
stock by replacing old with new mer-
ehandise, connilts with the manager
ay to the requirements of the store,
f11ts out a requinition for the quantity
wanled and leaves It with the store
manager to be tranamitied to the cen-
teal warchouse of the chainstore com.
pany which Inter ships the quantity
requested. The arrangement of mer.
ehandise on the rhiclven or Lhe replen.
Ishing of stock s not exempt work
untess 1t Is Incldental to and In con-
Junction with the employee’s own out.
stde anles. Since the manufreturer's
represenintive In this Instance does
nol consummnte the snle nor direct
hiz efforts townrd the consummation
of n ante (Lhe rtore manager often has
\)no atthority to buy) this work must

be counted an nonexempt, .- v

N 811808 Deiver anlenmen, .

(n) Where drivers who dellver Lo an
emnloyer's customers the producia dis.
tributed by the employer atno perform
functtons coneerned with Lthe nelling
of much producls, and questiona arine
s to whether miich an employee Is em-
ployed In the capncity of outside anlesn-
man, ail the facts HYearing on the con-
tent of the jobh an & whole must be
scritinized to determine whether sueh
an employee Is renlly employed for the
purpose of making sales rather than
for the pervice and delivery dutles
which he performs and, if o, whether
he In customntlly and reguiarly en-
gneed In mnking sates and his pet.
formanee of nonexempl work In aufif.
elently Hmlited to come within the tol-
ernanece permitted by § 8418, The em.
ployee may qualify as an employee
employed In the eapncity of outside
anlesman {f, and only if, the facis
ciearty Indiente that he i empioyed
for Lthe purpose of making saies and
that he I8 enstomnarily and reguinrly
engared Iy such activily within the
meaning of the act and this part, As In
the cnse ol nutside salesmen whose
Jobs do not involve delivery of prod-
ucts tn eustomers, the employee's
chief duty or primary tunction must
be the making of antes or the taking of

ordern H he Is to quriity under the
dnlleclitncee Joe 2B RAMER %2 ottt Lo a
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ty cldontnl to and In conjunction
with his own aales effort is exempt
work, All other work of such an em.
ployee in nonexempt work. A determi-
nation of an employce’'s chief duly or
primary function must be made In
terms of the banic character of the job
nt n whole, All of the duties performed
by an employee must he considered,
The time devoted to the varions duties
In an Important, but not necessarily
controlting, element.

(b) Employees who may perform &
combinntion of selling or anlea promo-
tlon nctivities with product deliveries
are employed In & number of {ndus-
trics. Distributors of earbonated bever.
nges, beer, bottled water, food and
dnlry prodicts of various kinds, clgare
and other nonfood products enmmontly
utitize  such employees, varlously
known as routemen, route drivers,
route saleamen, denler sateamen, dis.
trihutor saleamen, or driver anieamen,
Bome auch emioyees deliver at retall
to customers’ homen; olthers dellver on
wholeante rovtes to such cuatomers an
reinll  atores, restrurants, hospitals,
hotnls, taverns, and other business es.
tnblilshments, Whether such an em-
playee qualifies ag an outside snleaman
under the regulatinng denends, as
atnted In paragraph (r) of this rection,
on the content of the job na & whole
and not on its title or derignation or
the kind of business in which the em-
ployer In engaged. tenrings in 1064
concerning the applleation of § 8418
to riich employees demonatrated that
there In great variation In the nature
rnd extent of sales activity and (ts alg-
nificance as an element of the job, as
among drivers whose dutics are per.
formed with respect to different prod-
uets or different industrinn and also
among drivers engaged in the same in.
duntry in deltvering products to differ.
ent types of customers. In some canes
the facts mry make It pinin that such
An employee It employed fnr the pur.

pose of making sales; In other cases -

the facts are equnlly elear that he (s
employed for another purpose, Thuns,
there Is little gquestion that n route-
mnan who provides the only snies eon.
tart brlween the employer and the
ctiatomers, who calls on customers and
tnkes orders for products which he de-
flvers from stock in his vehicle or pro-
cures and delivers to the customer on
n Inter trip, and who recelves compen.
sntion commenaurate with the volume
of products sold, Ie employed for the
purpose of making anles, tL In equally
clenr, on the other hand, that a route.
man whose chief duty Is to transport
ptoducte  sold by the employer
through vending machines and Lo keep
sitch machinen stocked, In gond operat.
ing condlition, and In good locations, 1
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which, although imporiant to the

motlon of anies o customers using
mnachines, pininly ennnot charant:
the employre ns-a snleaman by oee
tinn, In other canen there may be r
ditticulty In determining whether
employee ix employed for the pur
of making sntes within the meanin
thiz part. ‘The facts In such cares r
be welghed In the Hght of the pr
ples rinted In paragraph (n) of

section, piving due consideratior
the factors diseunsed In subseqt
prragraphs of this section.

(e) One souree. of diffifculty In d+
mining the extent to which r re
driver mny nclinity be engagec
making xnles nrifes from the fact ¢
such r driver oftén enlin on establin
cualomera riny niter dny or wenk a
week, detivering R aquantity of his
ployer's products at ench erll, Piat
siich a driver {a nol making anien w
He delivera nrders to customers
whom he did not make the Inftint
In amounts whidh are exnctly or
proximntirly pregrranged by custo
or conlractinl -arrangement or
thmounta specified by the eusto:
and not significnntly affected by no
tatlons of the customer by the dell
Ing driver, Mnking such deliveries
well  ax  recurting  deliveries
amounts of which are determined
the volume of arfes by the cuator
since the previous delivery rather t:
By any anies effort of the driver,
nint. qunlify Lhe driver ay an outr
frinaman nor nra sich deliveries
the work Incident thereto directly
the mnaking or solfciting of aales by
driver sn nn to be considered exer
wotrk. On the othar hand, route driv
are making snles when they nectus
oblnin or solicit, At the stops on t+
routes, arders for thefr employ:
products from peérsons who have
thority to commit the customer
purchaaecs, A driver who calls on r
proapecta for cuntomers slong
route and nttempts to convinee th
of Lthe drrirabllity of accepting regt:
déltvery of gnods i likewise engagec
snles activity and is making sales
Lthore from whom he obtains a cc
mitment, Alno, & driver salesman ¢
ing on eatnhlished customern on
route, carrying an assortment of t
nrticten which his employer rells, m
be making snlea by persvading regu:
customeras tn aceept dellvery of .
crensed amounts .of goods or of n
products, even Lhough the Initinl e
or: agreement. for: delivery of the e:

loyer's products may have been ma

¥ someone clsn. Work which I8 pe
formed Incldental to and In eonjur
tion with such snles activitlies will al.
be comldered exeimpt work, provid:
such soliciintion of the customer
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man, driving the truek, dellvering the
products sold, removing empty con-
tainers lfor rcturn to the employer,
and colleeting payment for the goods
dellvered.

(d) Nelther delivery of goods sold by
olhera nor sates promotion work as
such constitutes making sales within
the meaning of § 841.5; delivery men
and promotron men are not employed
in the capnelity of oulside salosmen for
purposes of seotion 13(s) (1) of the act
rithough both delivery work and pro-
motion work are exempt ssalesman as
an Incldent to hin own satca or offorts
tn aell, The dirtinetinh hetwaen the
meaking of sales nid the promotion of
anlen in expinined In more detall In the
discussion and illustrations contained
in §841.804. Under the principles
there stated a roule driver, just as ahy
other employee, must have as his chief
duty and primary function the making
of sales In Lthe senne of obtaining and
soliciting commitments lto buy from
the persons upon whom he calls if he
Is to qualify under the regulations as
an employee employed In tha capacity
of outaide sriesmman, For this reason, a
route driver primarily engaged In
making deliverics to his smbployer's
customers and performing aclivities
{ntended to promote sales by custom.
ers, including placing point-of-sale and
other advertizing materials, price
stamping commodities, arranging mer.
chandise on ahelves or in coolers or
eabinots, rotating stock according to
date, and cleaning and otherwlse serv-
leing diaplay caaes, I8 not employed in
the capacily of an outside saleaman by
reason of such work. Such work Is
noncxempt work for purposes of this
part untess it is performod as an incl-
dent to or In conjunoction with sales ac.
tually made by the driver to such cus.
tomers, If the driver who performs
such functions actually tnkes orders or’
obtnins commitments from such ous-
tomers for the produects which he de-
livers, and the performance of the pro-
motlon work is in furtherance of hia
own snles efforts, his activities for Lthat
purpose Iin the customer's establish-

ment would be exempl work,

(e) As Indieated in paragraph (a) of
this section, whether & route driver
can quallfy ns an outside salesman de-
pends oh the Iacts which establish the

-content of his job as a whole, Accord-

ingly, In borderline canes & detormina-

‘ton nf whether the drivere I8 antonally

smpinyad fnr rha purpnen ar. e ann
tomasligr mno sominsi snanged i, Ruw

has ax his ohie! dutly and primary
function the making of sales, may in-
volve consideration of such factors as
& compatinon of his dutics with those
of other employeern engaged as (1)
truckdrivers And (2) salesmen; posses.
sfon of A salesman's or aollcitor's M-
cenre when such lleenae is required by

g~ - sy e
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of customary or contractual prears
rangoments concerning amounts of
products Lo bo delivored; description of
the employee's occupation in union
contracls; the employer's speeifica.
tions as to qualificationn for hiring:
anler training; attendance at sales eon-
ferences: method of payment: propor.
tion of earninga directly sitributnble
to sales effort: and other factors that
may have & bearing on the relation.
ship to sales of the employee's work,
However, where il s olear Lhat an em-
ployee performs nonexempt work in
execens of the amsunt permitied by

A RAE R he wantd he nansvemnt. in eny

ovent and consideration of such fao-
tors as the forexoing would not be per.
tinent.

(f) The {ollowing examples wiil fur.
ther {llustrate the factual situations in
which, under the principles discussed
previously In this section, rouitemon
engaged In recurrent deliveries of
goods may qualify or may [ait to quali.
fy for exemption as outside salesmen.

(1) A retail routeman who reguiarly
cnlls on established retal] customers Lo
deliver goods of generally prearranged
amounts and kinds may also oxert con-
siderable effort not only to keop such
customers satiafied to continue their
orders for such goods but. rino to make
such customers aware of other prod.
ucts whioh he would Yke to sell to
them and to offer to take orders for
sauch  products or for increased
amounis of Lthe products which he (»
tlready dellvering to the customer, In
rdditfon, he may ecall at prospective
retall customers’ homes for the pur-
pose of persiading such persons to
order the goods which he aells. A rou-
teman who oustomarily and regularly
cails on customers for these purposes
and takes ordera {rom them for prod:

] re to Lthem, |
uets which he delivers to them, In ad-. - lly Lo arrangs merchandise,

dition to those products for which de-
Hvery has been prearranged, who Is in

practical effect his employer's exolu. -
.slvo sajes contaol with such customers,

—-———
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and whose earnings are in large part

directly attributable (o sates mads to

such customers, wil} be consldered Lo

be employed in thecapacity of outalde
salesman and within the exemption
providsd by section 13(a)(1) of the Act
if he does not perform nohexempt

work in excess of the tolerance permit- .

ted by § 841.8,
(2) A rotteman who eatls on retafl
stares whirh are amane hin rmnlayer'a

AL U 1 gy Y AR T S !i'lj'}

man notwithatanding Ltho goods ho do.

livers to them are of kinds and in
amounts which are genorally prear.
ranged, Other facts may show that
making srles (s his chicf duty and pri.
mary function and thet he {s custom.
arily and regularly engaged In
forming this function. Thua, such a

er. .

Lablished customors involve not I
dellvery of preatranged Items but
active efforta to persuade such
tomers to contihue or increase !
orders for such goods and to ltI
thelr orders for other kinds of
uetls which he offers for stle, who
crlls on retall atores which are ¢
pective cuantomers, talks to per
who are authorized to order good:
such stores, and solioits orders f§
them for the gsoods which he sells,
whose compensation s based prim:
on the volume of sales attributad!
his offorts, will bs cons{dered oxe
as an oulvide selesmean If he does
erform nonexempt work In exces
he toleranoe permitied by § 541.8.

(3) It a routeman delivers good i
branch business establishments wi
personnel have no authority to b
orders or make commitments witt:
spect to Lhe kinds and amounts o
such goode, ahd if the kinds
amounty of gonds delivered are not
termined pursuant to orders placec
the authorized personnel of the
tomer's enterprise as & result of o
solicitation by the routeman, it s ¢: &
that the routeman’s calls on &
branclhs eatabllshimonts are not &
of the making of srles by him or |
dental to salex made by him, If »
work Is hin chief dutly or primary fu
tion or if ho spends a greater proy
tion of the workweek fn such w
than Is nllowed for nonexempt w
under § 841.8, such a routeman can
qunlify for exemption as an “outs
salesman’,

4) A routeman who delivers to .
permarkets afier the enterprise }
been persuaded, by a salesman of ¢
routeman’s employer, {0 aoospt det
ery of goods, and whose funetic

ottier than ruch doliveries are prim- I

rote
stocks, place point.of-snle and oth
advertising materinls, and sngage
other aclivitien which are Intended
promote sales by the supermarketsa

* the goods he has delivered, ls not &

ployed primarily for the purpose
selling and Is not bustomarily and re
ularly engaged iIn making sak
Rathor, he {8 employed primarily
deliver goods and to porform activiti:
in the supermarketis of & nature usur
ly performod by store employees h:
employed as snlesmen, Buch & rout
man is not employed in the capncﬂ.{‘«
tndahin r}hlﬁ?lfih“ V”‘uml} 1 ARARY
Y g eIvE T Ty mInt e ﬁllﬂ 'l

(8) Boma amployees are ehgsged in
combination of activities involving d:
Hvery, the selling of services, and th

* performance of the services. For er

ample, some drivers call on éustomer

v for the purposs of selling pesticide

and, It a sale is consummated, appis

fne thn neoliatdas A 1ha aielaceas
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referred to In § 841.801(e), mre notl
exempt an ottialde antiramen, They nre
primartly engnged in dellvery or rerv.
fce functions, not in outaide selling,

RBILENE Nonexempl work generally

Nonexempt work Iy that work which
In not anles work and Is not performed
Incidental to and In conjunction with
the outaide anles nctivities of the em-
ployee, 1t Ineindes ouvintde aetivities
ke moler.rending, whichh are not part
of the anlen process, Innide sates and
Nl work incidentnl thereto are alsn
nonexemnt work., 8o In clerfeal ware-
house work which Is not reinted to the
employece’'s own anles. Stmilarly, the
tralning of other saleamen s not
exemptl nx ontside rries work, with one
exceplion, In some concerns it ts the
custom for the anlcxman to be accom-
nanled by the traince while actually
making arles. Under such clreum-
stances It appears that normaily the
trafiner.aniesman and the trainee make
the varfoun snlen Jointly, and both nor.
mally recefve A commission thereon,
In such instrneen, since hothy are en.
rrged In mnking anles, the work of
both Is connidered axempt work. How-
ever, the work of a helper who merely
nesists the salesman In tranaporting

~@oody or samples and who Is not dl-
Lo tectly concerned with cffectuating the

anle is nonexempt work. "

R B11L.ROT  20.percent Nimitation on nonex-
empt work,

Nonexempt work in the definition of
"“outside salesman’ Is Himiled to 20
percent. of the howre worked In the
workweek by nonexempl employees of
the emplnyer.” The 20 pereent In com-
puted on the bhnsin of the hours
worked by nonexempt employees of
the rmntoyer who perform the kind of
nonexempt. work performed by the
outside sniramnan, If there are no em-
ployees of the employer performing
sch nonexempt wark, the base to be
taken I 40 hours n week, and the
amount of nonexempt work allowed
wilt be 8 hotirs a werk. !

ARILEOR  Teralnebs, nulalde sntéamen.

The exempiion Is applicabie to an
emnloyee employed In the capaeity of
outside saleamnn nnd does not Incliude
employers training (o become outside
arleamen who are not netunlly per.
forming the dutics of an outside sales-
mnn (sce also § 541.808),

8rectat Prostems

RR41.800  Comblnation exemptinne

v (n) The divislons' position under the

regulations in Subparlt A of this part
permits the “tacking” of exempl work
under one rection of the reguintions in
8ubpnrt A to exemipt work under An-
olher arction of Lhose reguintions, so
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thnt & perron who, for example, per.
forma a combination of execentive and
profernionnl work may aunlify for ex-
ctnption, In combination exemptions,
however, the employee must. meet the
stricter of the requirements on saniary
and nonexempt work, For instance, If
the empioyee performs a combination
of an exceutive's and an outaide aales-
man’s function (rerardiens of which
occnpion most of his time) he must
meet the aniary requirement for ex-
ecitives. Alno, the tolal hours of non-
exempl work under the definftion of
“excentive-together with the hours of
work which would not be exempt If he
were efearly an outside rnlchmnn, must
» not exceed efther 20 percent of his
own thme or 20 perernt of the hours
worked In the workweek by the nonex-
empt employees of the employer,
whirhever Is the smaller amount.

(h) Under the principles In pare.
graph (n) of this gection combinations
of exemplions under the olther see.
tione nf the reguintiond In Suhpart A
of this part are aiso permisaible, In
rhort, tindar the reguiations in Sub.
et A, work wileh In “exempt” under
one section of the reguintions in Sub.
part. A will not defeat the exemption
nder any other gection.

RB11.001 Specinl provinion for motlon ple.
ture produclog industry,

tneder § B41.8a, the requirement that
the employee be paid “on a aniary
basia” does not apply to an employee
I the motion pleture producing indua-
try who I8 compensated al a bnee rate
of nt least $280 & week (excluxive of
bonrd, Indeing, or other facitities).
Thus, an employee In thin Industry
who Is  otherwizse eaxempt under
19 841.1, 841.2 or 841.3 and who Is em-
ployed nt a base rate of at loast $280 a
" week Is exempt I he in paid at leaat
prorata (hared on A week of not more
than 6 dayn) for any werk when he
dors not work a full workweek for any
renann,  Moreover, an  otherwise
" exempt employee In  this Industry
quniifirs for exemption If he s em.
ployed at. a dally rate nnder the fol.
fowing cireumatances: (/) The employ-
er {2 In n job crlegory for which a
weekly bnse ente In nol provided and
hia dnlly base rate would yield at leaat
2230 11 A dnys were worked: or (h) the
employvee In {n & Job eategory having a
weekly base rate of at least $250 and
his dnlly base rate (8 at feast one-sixth
of rich weekly base rate, -

The bipghet mintmum anlary Lests witl
be effectilve on Aprit 1, 1078,

t40 FI2 7004, Feb. 19, 1978}

Postpaned Regulntinnm Bectlon 841.001 wag
teviard al 48 FT 3016, Jan, 13, 1081, 1 ne.
cordance with the Prestdent’s Memorandum
of Jantnry 20, {081 (48 FR 11227 trh @

A=4~93

e T 5 ZTIIG

1981), the eftertive date was poatpor
definttely at 48 FI2 11072, Feb, 192, 108
The text of § 841,801 net forth abo
mafna in eftret pending further act!
the issuing agency. The text of the
poned reguintinn appears below,

0801801 fpeein! pravielan for matten o
producing tndustry,

Under § 841 8a, the requirement tha
emplinyee be pald “on a anlary banly”
not apply to an emplinyee in the moatio
ture producing induntry who I9 compenr
At a bane rate of at trast $320 per wee
ginning Febhraury 13, 1981 and $34¢
week beginning February 13, 1983 (exe:
of hoard, lndring, or other facitities), -
an employee In thin Induntry who s o
wins exempt under 4§ 841.1, 841.2, or
And who In empinyed at R base patle
I2rat. $120 per werk beginning Fehriter
1981 and $348 per week beginning Febr
19, 198) In exempt If he ig pald at lennt
raln (based on & week of not more th
dayn) for any week when he does not w¢
ful! workweerk {or any reason. Moreove
otherwine pxempt rmplayee in this Ind:
quriifien for exemption If he In employe
o dafly rate undar the following eir:
ptances: (/) The empinyee in in & job ea:
1{ for which a weekly bane rate i» not
vided and hin dally hase rate would yle:
tennt 8310 per week hepinning Fehruare
1981 and $145 per week heginning Febrs
13, 1983 11 8 days were worked: or th)
employee I in & job ecaternry havin
weekly bame rate of at lenat $320 per »
berinnine Fohruary 13, 1988 and his 4
base rate (n at tenat one.aixth of such wee
base rate,

The higher minfmum salary teats wit!
effective on Fehrunary 13, 1981, and Fet
ary 13, 1083, rennectivety, .

0841.802 RBpecinl peavies eonecerning
ecutlve and adminintrative employ:

. In multi.ainre retalling aperationn,

() The Lnlerance of up to 40 peree
of the employere's time which Is
lowed for nonexempt work perform:
by an executive or administrative et
ployee of n retnil or service establis
ment does not apnly to employees of
multiunit retnlling operation, such -
& chalnstore syatem or a retall estn
lishment having one or more branc
stores, who perform central functior
for the orgnnization in physleally se:
arated estahitshmentis such as war:
houses, central office bulldingy ¢
othrr central arrvice units or by tra
eling from ntore to store, Nor does th:
special tnlerance apply to employee
who perform eentral office, warehous
Ing, or service finctions In & multf.uni
retnlling operation by remson of the
fact. that the rpaee provided for miek:
wotk Is lorated In & portion or portions
ol the buliding In which the main
retall or rervicn estahlishment or an-
other relall outiet of the organization
Is alxo situnted. 8uch employees are
subjedt to the 20.percent Himitation en
nonexempt wnrk,

(h) With reapect Lo exeentive or ad.
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