MINUTES

MONTANA HOUSE OF REPRESENTATIVES
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON JUDICIARY

Call to Order: By RUSSELL FAGG, CHAIRMAN, on January 27, 1993,
at 8:00 a.m.

ROLL CALL

Members Present:

Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.

Russ Fagg, Chairman (R)
Dave Brown Vice Chairman(D)
Ellen Bergman (R)

Jody Bird (D)

Vivian Brooke (D)

Bob Clark (R)

Duane Grimes (R)

Scott McCulloch (D)
Jim Rice (R)

Angela Russell (D)

Tim Sayles (R)

Liz Smith (R)

Bill Tash (R)

Howard Toole (D)

Tim Whalen (D)

Karyl Winslow (R)
Diana Wyatt (D)

Members Excused: Rep. Randy Vogel, Vice Chairman

Members Absent: None.

Staff Present: John MacMaster, Legislative Council

Beth Miksche, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:

Hearing: HB 257, HB 255, SB 19

Executive Action: SB 64, HB 187, SB 12

HEARING ON HB 255

Opening Statement by Sponsor:
REP. SHIELL ANDERSON, HD 81, Livingston. A BILL FOR AN ACT

ENTITLED:

"AN ACT REVISING THE CRITERIA APPLICABLE TO THE

CONDITIONAL RELEASE OR DISCHARGE OF A PERSON WHO HAS RELIED UPON
THE DEFENSE OF MENTAL DISEASE OR DEFECT; PROVIDING FOR A

930127JU.HM1



HOUSE JUDICIARY COMMITTEE
January 27, 1993
Page 2 of 12

DIAGNOSIS OF SERIOUSLY DEVELOPMENTALLY DISABLED IN EXAMINATION
REPORTS; REVISING THE HEARING PROCEDURE; AMENDING SECTIONS 46-14-
206, 46-14-301, 46-14-302, 46-14-303, 46-14-304, AND 46-14-312,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

REP. ANDERSON stated the purpose and intent of the bill is
explained further in the proponent’s testimony. EXHIBITS 1, 2,
and 3

Proponents’ Testimony:

Kimberly A. Kradolfer, Assistant Attorney General. EXHIBIT 4

Dan Anderson, Dept. of Corrections and Human Services, Mental
Health Division. EXHIBIT 5

Opponents’ Testimony: None.

Questions From Committee Members and Responses:

REP. HOWARD TOOLE asked Ms. Kradolfer if the judge makes the
decision based on the person’s condition. Whether acquitted or
found not guilty by reason of insanity or mental disease or
defect, the courts will establish two facts: 1) that the
defendant committed a criminal offense, and 2) the act-was
committed because of mental illness.

REP. JIM RICE asked Ms. Kradolfer what happens to someone who is
found guilty of a crime because of mental defect. Is there an
annual treatment or review, and is anyone placed in Warm Springs?
Ms. Kradolfer said we have created a massive procedure for each
single person placed in Warm Springs. These procedures are
required under Foucha vs. Louisiana.

REP. TOOLE referred to Section 46-14-312 and asked if this is
supposed to happen. Ms. Kradolfer said that we are dealing with
someone who committed a crime. The annual review is for the
court to decide whether the person should be on probation or in
prison. REP. TOOLE said the statute deals with a convicted
person, not someone guilty by reason of mental defect. This
section is different from the rest of the statute.

CHAIRMAN FAGG asked if it is necessary that we enact this
legislation upon passage. As a general rule, the legislature
does not like to do that because the codes are not printed until
October, and there’s no notice to people out in Montana as to the
-law changes. He asked if it is necessary in this case?

Ms. Kradolfer said yes because there are nine people in the state
hospital which should not be there. The state could be
potentially liable for keeping them there when the Fusha decision
has been handed down. Since it only affects these nine people,
and since the hospital and the department would be aware of
passage of this bill, it will allow them to leave with bill in
hand, effective upon passage and to start having hearings
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immediately. CHAIRMAN FAGG asked if the Attorney General’s
office represents the state in these proceedings. Ms. Kradolfer
said that is the responsibility of the State Department of
Correctionss’ counsel.

REP. RICE said the bill is designating District Courts to hold
these hearings. Ms. Kradolfer said that past practice has been
that the person is taken across the state to where the defendant
was charged. It seems more efficient to have the trial in the
location where the patient is located.

Closing by Sponsor:

REP. ANDERSON stated HB 255 is a necessary bill to avoid
lawsuits. It provides adequate safeguards to protect people from
harm and also to protect the rights of the mentally ill.

HEARING ON SB 19

Opening Statement by Sponsor:

SENATOR CHET BLAYLOCK, Senate District 43, Laurel. A bill for an
act entitled: ("AN ACT LIMITING THE EXEMPTIONS FROM THE WRONGFUL
DISCHARGE FROM EMPLOYMENT ACT; AMENDING SECTION 39-2-912, MCA;
AND PROVIDING AN EFFECTIVE DATE.") .

SEN. BLAYLOCK said this bill is directed to those employees who
feel they were wrongfully discharged. A collective bargaining
agreement does not add a just cause in a grievance of
arbitration. It is not intended to change the intent of the
current law.

Proponents’/ Testimony:

Phil Ccampbell, Montana Education Association, said the bill
should have a just cause resolution. If not in the contract, the
employer can go to court. This does not affect teachers.

Terry Minow, Montana Federation of Teachers, stated the bill
mainly affects "classified" employees, i.e. kitchen help,
janitorial help and administrative help. Ms. Minow believes that
if legal help does not provide for just cause by arbitration, and
without that remedy, they are wrongfully discharged.

Opponents’ Testimony:

Bruce W. Moerer, Montana School Board Association, said he
strongly opposes this bill and challenges the reason that
classified school employees don’t have any appeal from a school
board attorney. That is incorrect. He said right now a
classified school employee can appeal termination to the county
superintendent of schools like other types of school
controversies. This bill has been designed strictly to give them
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leverage at the bargaining table; to include arbitration in their
contracts. This would give them a second forum. It would not
only give them the county superintendent’s appeal, but it would
also give them wrongful discharge forum.

Don Waldron, Montana Rural Education Association, asked the
committee to leave the teachers’ contracts alone.

Informational Testimony: None.

Questions From Committee Members and Responses:

REP. SCOTT MCCULLOCH said he wondered if this is just a tool for
unions. SEN. BLAYLOCK said he disagrees with the MSTA’s position,
that the intent of this bill is to treat classified employees
fairly.

REP. JODY BIRD asked for the definition of classified employees.
Mr. Campbell said they are school employees other than teachers,
i.e. secretaries, school bus drivers, janitorial. Classified
employees don’t have a specific statute to go to if they’re
terminated, teachers do. This bill gives them the avenue.

REP. DIANA WYATT asked Mr. Campbell if classified employees are
not normally covered in a written contract, he replied-no,
because it is not covered in current law, but he believes that
will change.

REP. LIZ SMITH asked if this bill only applies to education, and
Mr. Campbell said teachers are covered by their own contract.
They, too, are exempt from going to court if they have a
bargaining contract.

CHAIRMAN FAGG said his basic concern is whether there should be
bargaining arbitration. Just cause is really a local control
decision, and that’s being negotiated across the state in
different school districts, and he believes it should be left to
local control. CHAIRMAN FAGG asked Mr. Campbell to respond to
Mr. Waldron’s comments. This is not to take away the right to go
to court. The individual does have the opportunity to go to
court to solve a problem. If the school trustees decide their
employees should go to court, they have that option. The
employees and the school officials must decide what’s best for
them - to solve the problem in arbitration or allow the employees
to go to court. Current law states that a person is exempt from
going to court if there is a collective bargaining agreement,
even if that collective bargaining agreement doesn’t have
arbitration to solve the problem. That was not the intent of the
law. The intent was that the employee have a forum to go to
resolve the problem, so it’s a matter of local control. If they
want to have it in their contract to resolve it at the local
level, they can do that, if they don’t want that option, the
employee can go to court.
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CHAIRMAN FAGG asked Mr. Campbell to explain what a collective
bargaining agreement typically has in it. CHAIRMAN FAGG stated
it is his understanding that all employees who are covered under
this law already have a collective bargaining agreement, and
those people right now are exempt from going to court under the
Wrongful Discharge Act. Mr. Campbell replied that a collective
bargaining agreement will cover all conditions of employment,
i.e. grievance area, resolving disputes, and provision of
termination. Most private sector companies have collective
bargaining contracts. CHAIRMAN FAGG said he is concerned about
someone having the benefits of the collective bargaining
agreement which typically has some sort of grievance procedure.
He asked if it would be the case if somebody would actually go
through the terms of the collective bargaining agreement and take
that to it’s conclusion through the state superintendent and
still not find an adequate remedy in their own mind. Hence, they
decide to go through the Wrongful Discharge Act in district court
because their collective bargaining agreement did not have these
provisions? Mr. Campbell said it is possible now under the
current law. If the challenge should come, it should be a
successful challenge. The intent of the statute should give the
employees some recourse to address these problems.

CHAIRMAN FAGG asked if a classified employee could go through
normal procedure, talking to the superintendent, for example, and
if the issue is not resolved through normal proceedings, can this
employee go through arbitration if this law is passed. Mr.
Campbell replied yes, the employee will be able to go directly to
court. There would be no resolution.

REP. CLARK asked why there isn’t any reason the employee should
not be able to negotiate the contract now and keep the state out
of it? Mr. Campbell said they have that option now, the problenm
is the intent of the Wrongful Discharge Act, which provides an
employee a fair method of contract.

CHAIRMAN FAGG asked Mr. Moerer if this bill passes, could
somebody who is under a collective bargaining agreement, which
does not have an arbitration clause in it, go through the steps
of grievance under a termination through the superintendent and
then the state superintendent. If they do not find themselves
taken care of, could that person then file under the Wrongful
Discharge Act if this bill passes?

Mr. Moerer stated the statute doesn’t provide a selection of
remedies, and they can go to court if there’s no resolution from
the first proceeding. There really is no mandated resolution,
employees always make the decision.

Closing by Sponsor:

SEN. BLAYLOCK closed by saying that one of issues heard today
involves a conflict of contract. His school community had a
bitter strike during the school year, and one of the major issues
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was, would the school board recognize the classified employees.
They did not want to formally recognize them. There is
resistance to binding arbitration in the state of Montana. At
the beginning of the strike, it was urged by the people of the
community to have meetings urging the school board to submit to
final arbitration so that they wouldn’t have to strike. This
bill does not demand final arbitration, but if employees do have
it, then this bill will go into effect.

HEARING ON HB 257

Opening Statement by Sponsor:

REP. HOWARD TOOLE, HD 60, Missoula. A BILL FOR AN ACT ENTITLED:
"AN ACT MAKING LOCAL GOVERNMENTS LIABLE FOR CAUSING OR
CONTRIBUTING TO PERSONAL INJURY BY FAILING TO DEVELOP METHODS FOR
QUICKLY RESPONDING TO EMERGENCY MEDICAL SITUATIONS; AND AMENDING
SECTION 2-9-111, MCA."

REP. TOOLE stated Emergency Medical Technicians provide adequate
medical services, but they are limited to city boundaries. City
lines are easily reached by its own EMT services. The intent of
this bill is to find the quickest emergency response and
essential medical service by two area boundaries - city and
county. The purpose is to prevent victimization of failure of
local government agencies to cooperate. EXHIBIT 6

Proponents’ Testimony:

Paul Laisy, Missoula Rural Fire District. EXHIBIT 7

James Lofftus, Montana Fire District Association, said he would
like to see the cities and counties cooperate in this
legislation.

REP. TIM SAYLES, House District 61, Missoula, solicited support
for HB 257. ‘

Opponents’ Testimony:

Bruce McCandless, City Assistant Administrator, City of Billings,
said the City of Billings is opposed to this bill because there
appears to be no particular regard to fiscal or political
constraints. It may make local jurisdictions choose medical
response as the highest priority over other local government
needs in order to protect itself. He does not think the
amendments clarify the language in the bill. Mr. McCandless
asked several questions regarding this bill; what is the active
plan, what is an adequate emergency, and who pays for the extra
services to expand these medical services? He asked to meet with
REP. TOOLE after the hearing to discuss the bill in detail.
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Alec Hansen, Montana League of Cities and Towns, Helena.
EXHIBIT 8

Jim Nugent, Ccity Attorney, Missoula. EXHIBIT 9

Alan Sampson, City Council, Missoula, said there is a difference
in the level of services in and out of the city. He asked what
constitutes a medical emergency? In Missoula and in most rural
areas, there are police staffed 24 hours for emergency calls.
Emergency calls are handled by both Fire and medical. There are
very different levels of services in and outside the city.

Tim Bergstrom, Billings Fire Fighters, said mutual aid agreements
have been in place in many Montana areas for years and have
worked quite well. He said this bill will provide an avenue for
more litigation against cities. Citizens must support their own
city services and should not be forced or become liable outside
their area of responsibility. Citizens must subsidize emergency
services outside their area.

Cliff smith, Director, Montana Primary Care Association, said the
MPCA represents the medically unserved in the state. The MPCA
believes this bill does not encourage cooperation but promotes
litigation.

Informational Testimony: None.

Questions From Committee Members and Responses:

REP. BILL TASH noticed there was nothing in the bill that defined
volunteer responses and in the substance of liability, he asked
if very rural areas have legal councel. REP. TOOLE said the main
focus of this bill is on essential, equivalent of services being
provided in a rural area outside a city.

REP. DAVE BROWN asked why the city council in Missoula did not
direct the mayor to negotiate with the rural fire districts, or
make it a priority item for the city. REP. TOOLE pointed out to
REP. BROWN and the committee that negotiations have been pending
for a long time, but they were not moving forward. There was a
lot of indignation in news articles and among the citizens of
Missoula that services couldn’t get together on this issue.
Missoula is now protected, but the rural areas are not.

REP. TIM SAYLES asked Mr. Sampson to explain what a mutual aid
agreement and automatic aid agreement is. Mr. Sampson said a
mutual aid agreement means that an agency will respond to another
agency’s territory upon their request. Automatic aid is the
continuation in certain areas or situations that would be
automatically responded to. There has been an automatic aid
agreement for some time in some rural areas.
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REP. RICE asked for clarification from REP. TOOLE if it was the
intent of this bill to address fire services, and if they are
providing the equivalent level of service. REP. RICE said
although this is how the bill was introduced, it is not how he
reads it. He doesn’t like the proposed amendment because it
appears to be a liability for a local government entity if it
failed to negotiate with another local government entity
providing a higher or better level of service. REP. TOOLE said
this bill will not work without requiring the essential
equivalency of services. It applies to a narrow band, the
unification of two jurisdictions, both of which are similarly
equipped and capable of providing equivalent services. But he
does agree that the equivalency concept should be written in the
bill more clearly.

REP. ELLEN BERGMAN asked Mr. Laisy if there are already
agreements, why is this bill needed, and why should the state
become involved? Mr. Laisy said it’s mainly for political
reasons. The city felt it could not provide services to people
who don’t pay city taxes, therefore, the legislation is needed to
resolve this problem. It will encourage the cities and counties
to work together. The state needs to get involved because the
city and county are two political entities that sometimes don’t
agree and need to be protected by state legislation.

REP. CLARK asked Mr. Laisy who pays for the equipment and
services. Mr. Laisy said it is paid for by property tax
assessments and county taxes.

Closing by Sponsor:

REP. TOOLE closed by saying that citizens shouldn’t be victimized
because there isn’t enough adequate equipment. This bill’s
intention is to save and protect citizens in life or death
emergencies. This bill prompts the quickest emergency route.

EXECUTIVE ACTION ON HB 187

Motion: REP. BROWN MOVED HB 187 DO PASS.

Discussion:

CHAIRMAN FAGG introduced two amendments. The first amendment was
to remove the effective date. The second amendment is to strike

Section 2, page 4 from the bill.

Motion: REP. BROWN moved the amendment to change the effective
date.

Motion/Vote: Amendment passed unanimously.

Further discussion on CHAIRMAN FAGG’s second amendment.
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The second amendment was recommended by Mr. MacMaster. He said
section 2 is redundant because it is found on line 1, page 3 in
Title 52. Title 52 is the reference in Section 2 of the bill.

Motion: CHAIRMAN FAGG moved to remove Section 2 from the bill.
Discussion:

REP. BROWN referred to page 4, line 11, "guilty of theft as
provided in 45-6-301," and asked if that application is that
different from the application in Section 1? He wondered if
45-6-301 is more stringent. CHAIRMAN FAGG said the reason it’s
in the bill is because it’s referenced in Title 52 and referenced
back to Title 4s6.

REP. RICE suggested changing Section 3 also. Mr. MacMaster said
Section 3 would be stricken from the bill if the amendment
passes.

Motion/Vote: OQuestion was called to strike Sections 2 and 3 from
the bill.

Vote: Motion to strike Sections 2 and 3 carried 17-1 with REP.
BROWN voting no.

Further discussion on the bill as amended.

Motion: REP. BROWN MOVED HB 187 DO PASS AS AMENDED.
Discussion:

MR. MacMASTER asked CHAIRMAN FAGG for blanket approval to amend
the title accordingly any time the bill is amended. It was

approved by CHAIRMAN FAGG and the committee.

Motion/Vote: OQuestion was called do pass as amended.

Vote: MOTION DO PASS AS AMENDED CARRIED UNANIMOUSLY 18-0.

EXECUTIVE ACTION ON SB 64

Motion: REP. WHALEN MOVED TO TABLE SB 64.
Discussion:

REP. WHALEN believes that serving papers is not just a technical
hurdle, and the only consideration involved is the cost of doing
it. He said the reason we have process servers is to guarantee
the due process rights of individuals that are being served, and
it was significant to REP. WHALEN that nobody, with respect to
the district courts or the judges in Montana, presented any
testimony, although they may not have been aware of this bill.
If there has been a dispute whether or not there has been proper
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due process on a party, whether a person is named in a lawsuit,
or whether a person is named in a subpoena, an individual is
going to have the testimony of that person within the law firm
who has an interest in showing the service of process. REP.
WHALEN stated he believes we should preserve the rights of those
individuals being served, and he thinks it also preserves the
system. He believes that this is just being treated as a
technicality, and that using secretaries or paralegals to serve
papers is misguiding and doesn’t protect the legal systen.

REP. BROWN resisted the motion for several reasons. In 1987,
when process servers came before the legislature to set up a
license instruction, there was a lot of concern at that time that
the legislature was creating another protected class. REP. BROWN
also addressed REP. WHALEN’S concerns redgarding sending
attorney’s employees to serve papers. The liability is going to
be retained by the attorney who sends his employee out, and if
that service of process is not done properly, it destroy’s his
own case and probably makes the attorney liable for suit by his
client. There was also a lot of concern that the passage of this
bill would put attorneys out of business. It would have very
little impact because it costs very little in comparison to the
time of their own employees to hire a process server. Process
servers will still be used 90 percent of the time.

REP. WHALEN closed on his motion. He said we cannot be sensitive
on the impact of this bill unless we can be involved in the types
of situations that this occurs. The liability situation was
argued in the case of large firms, but there are a lot of small
offices that don’t have any resources and don’t have any
liability insurance in those cases. REP. WHALEN focused on the
types of situations that will be seen in court when there’s a
dispute over jurisdiction, and people must understand that
service of process is a necessary element conferring jurisdiction
in a court over a person or over a case in controversy.

Motion/Vote: Question was called to table SB 64.

Vote: SB 64 BE TABLED. Motion carried 14-3 with CHAIRMAN FAGG,
and REPS. BROOKE and BROWN voting no.

EXECUTIVE ACTION ON SB 12

Motion: REP. WYATT MOVED SB 12 BE CONCURRED IN.
Discussion:

REP. BROOKE had amendments that struck the language on page 2,
line 7-9 which passed. Mr. MacMaster researched the amendment
for the committee. He found three law review comments from law
review articles from 1990. As of 1990, three states had laws
requiring that not a convicted person, but an arrested person,
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had to submit to HIV testing. The law has not been challenged
since then. The three law review comments that he did research,
addressed the issues both ways, one commentator agreed that the
person should be tested, and the other two disagreed and believed
that it should not be required.

CHAIRMAN FAGG asked Mr. MacMaster if the committee chose to make
that amendment, would it be within the title of the bill.

Mr. MacMaster replied yes, a broad view of what the subject of
the bill is, is expressed in the title. The real subject is
addressing AIDS testing of criminals in order to protect the
victim.

REP. SAYLES noted that the state already has a bill that
parallels SB 12 in Human Services and Aging. It deals with the
petition of law enforcement and ambulance type people that upon
notification could require others to be tested of AIDS. He
inquired as to whether the two bills could be combined in the
interest of better legislation. He stated he would discuss this
with Mr. MacMaster.

REP. WYATT said the reality of AIDS is that once the virus is
discovered, there’s virtually nothing we can do to stop it. We
need to start thinking about long-time security rather than
immediate. e

REP. CLARK agreed and also said that are other serious STDs that
show up immediately after being tested that also need to be dealt
with.

Motionjtvote: Question was called on the BE CONCURRED IN motion

on SB 12 of REP. WYATT. Motion carried unanimously. REP. MARY
LOU PETERSON will carry the bill to the House floor.
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ADJOURNMENT

Adjournment: 11:00 a.m.

C _
RUSSELL FAGG,

BETH MIKSCHE, Secretary

RF/bcm
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HOUSE STANDING COMMITTEE REPORT

January 23, 1993
Page 1 of 1

Mr, Speaker: We, the committee on Judiciary report that House

Bill 187 (first reading copy -- white) do pass as amended .

-
——y /-
s

Signed: St P e~ s
Russ Fagay—Chair

uch amendmants read:

o=
o]
jo!
la
o
o)
r
4]

Title, lines 9 and 10,
lowing: "ANNQCTATED;" on line 9
art: TAWND"

Strike: "; AND" on line 9 through "DATEY on line 10

lines 6 through 17.

2. Page 4, ] . . )
sections 2 throucgh 4 in thelr entiretv



e I S o P b RE3aTET

-t e AT .

ZJaruvars 25, 1982
Pace 1 ¢ 1
dr,. Sreaker: e, toe commitize on Judiciarvy report that
Senate 311l 12 {(third r2adiag ccpy —=- blue) e cancurred in as
amanded .
— ‘/I
Signad: S T - _
Russ Fagg,_Chalr
And, that such amendments read: Carried bv: Rep. Peterscn

1. Paga 2, lines 7 thrcugh 9.
Strike: "Becauce” cn line 7 throuch end of line 9
Tnsert: "Upon the rzcuest oI the victim or the victim's
repraesentatives, testing and the test results must bhe made
. available for the victim's information. Testing informaticn
may or nmav nct raveal exposur=2 tc the HIV virus. If
2xposed, the victim can” T

« 3



HOUSE OF REPRESENTATIVES

Judiciary COMMITTEE

ROLL CALL VOTE

DATE | -3 7-93 BILL No. (43 )97] NUMBER | §
MOTION: \vtp‘)%cq ‘r}t 9@55 (aﬂﬂcﬁ Uﬂ&ﬂ) M@OSLL// IY"@

NAME

Rep. Russ Fagg, Chairman

>
=
d

Rep.

Randy Vogel, Vice-Chair

Rep.

Dave Brown, Vice-Chair

Rep.,

Jodi Bird

-

Rep.

Ellen Bergman

Rep.

Vivian Brooke

Rep.

Bob Clark

Rep.

Duane Grimes

. Scott McCulloch

. Jim Rice

p. Angela Russell

Tim Savles

Liz Smith

Bill Tash

Howard Toole

. Tim Whalen

Karyl Winslow

. Diana Wyatt

\x\\\\\\\\\\\\\‘\\

-y




HOUSE OF REPRESENTATIVES

Judiciary COMMITTEE

ROLL CALL VOTE

pATE |— A (—T3 BILL No. <TRGLH numser | §
MOTION: Motien Yo Takle cacmied )5=3

NAME

. Russ Fagg, Chairman pm,x\; {(\,r' \)E‘Ci&\
] i

. _Randy Vogel, Vice-Chair

. Dave Brown, Vice-Chair

~Jodi Bird

Rep.

Ellen Bergman

. Vivian Brooke

. Bob Clark

. Duane Grimes

. Scott McCulloch

. Jim Rice

. Angela Russell

. Tim Sayles

. Liz Smith

p. Bill Tash

. Howard Toole

. Tim Whalen

p. Karyl Winslow

. Diana Wyatt

N AN N AN A ANANANEE AT Y

Q




DATE

HOUSE OF REPRESENTATIVES

Judiciary

COMMITTEE

|- X 71—93 BILL NO.

MOTION:

ROLL CALL VOTE

SEIA

| 8

Hotion Yo /i)as’) cattied Cnaa mmuslu[/ RN

- Russ Fagg, Chairman

. _Randy Vogel, Vice-Chair

Dave Brown, Vice-Chair

. Jodi Bird

. Ellen Bergman

Rep.

Vivian Brooke

. Bob Clark

Rep.

Duane Grimes

Rep.

Scott McCulloch

Rep.

Jim Rice

Rep.

Angela Russell

p. Tim Sayles

. Liz Smith

. Bill Tash

Howard Toole

Tim Whalen

Karyl Winslow

p. Diana Wyatt

[

2]




T/oe United States
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Supreme Court
Opinions

May 19. 1992 .

THE BUREAU OF NATIONAL AFFAIRS, INC., WASHINGTON, 0.C. .

'Volumne GO, No. 45

The Supreme Court decided:

CIVIL RIGHTS—Immunity

Qualificd immunity from suit applicabic to government
ollicials is unavailable o private defendants charged with
42 USC 1983 liability for invoking stale replevin, garnish-
ment, and attachment statstes later found unconstitution-
al. (Wyatt v. Cole, No. 91-126) ........... Page 4383

CRIMINAL LAW AND PROCEDURE—Insanity

Stale statutc permitting insanity acquittec who no longer
suflers from mental discasc or illncss to be indefinitely
comnutted to mental institution uatil he is abic to demon-
strute that hie is not dangerous to himscif or others violates
[Fourtcenth Amendment’s Duc Process Clausc. {Foucha v.
Louisiuna, No. 90-5844) . ................ Page 4359

CRIMINAL LAW AND PRCCEDURE—Insanity

Involuntary administration of anti-psychotic medication
o defendant during his murder trial, in abscnce of findings
by disirict court as to nced for particular course of treat-
ment and medical appropriateness of drug administered as
required by Washingron v, Harper, 494 U.S. 210, 58 LW
4249 (1990), crcated unacceptably high risk that dcfen-
dant’s constitutionally prou.c{cd trial rights were preju-
diced and thercfore requires reversal of his conviction.
(Riggins v. Nevada, No. 90-8466) ......... Pagc 4374

CRIMINAL LAW AND PROCEDURE—Sentencing

Federal sentencing court may review prosccutor’s refusal
w file guvernment motion required by 1§ USC 3553(¢)
and Scction SKi.i of federal Seatencing Guidclines to
permit court to depart downward below minimum author-
ized sentence to reflect defendant's “substantial assist-
ance” o authoritics, and may grant remedy if refusal was
based on unconstitutional motive; defendant who claimed
merely that government's failure to makc substantial-as-
sistance motion was improper in light of his cooperation
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did not make suflicicatly substantial threshold showng .

centitle him to.discovery or cvidentiary hearing. (Wade v
US., No. 9L-5TTL) oo, Page 4389
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TERRY FOUCHA, PETITIONER ¢. LOUISIANA
ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF LOUISIANA

Syilabus

No. 90-5844. Argued November 4, 1291-—Decided May 18, 1992

Under Louisiana law, a criminal defendant found not guiity by reasan
of insanity may be committed to a.psyciiatnce haspital. [ a haspital
review commitlee Lherealler recommends that lhe acquiilee he
released, the triai court must hoid a heanng to delermine whether
he 1s dangerous ta himseif ar others. If ke is found to be daagerous,
he may he returned to the haspital whether ar nat he 1s then niental-
ly ill. Pursuant ln this stalutory sciicnie, a stale court ordered
petitioner Faucha, an insamity acquiliee, returned lo the mentu
institution ta which he had been cominutted, ruling that he was
dangeraus an the basis of, inter alia. a dactor's testimany that he had
recavered {ram the drug induced psychesis from which he suilered
upen commitment and was "in grod shiape” mentaily; that he has,
hawever, an antisocial personality, a conditinn that 1s nnt a. mentai
disease and 1s unlrealabie; that he nad been invalved in several
altereatinns at the institutian; and that, aceardingly, the doctor wouid
not “feel comifortabie in cerufying that he would not be a danger ta
himsell ar ta ather peopic.” The State Court af Appeals refused
supervisory writs, and the State Supreme Court aflirmed, hoiding,
amang other tungs, that Junes v. United States, 463 U. 8. 354, did
not require Foucha's reiease and that tiie Due Process Clause of the
Fourteenth Amendment was not Viniatad by the statulnry pravision
pernutiing confinentent of an insaiily acguiiiee based on dangerous-
ness alnne.

'Held: The judgment is reversed.
563 Sa. 2d 1138, reversed.

JUSTICE WHITE dehivered the apiuian of the Court with respect ta
Parts [ and {1, eancluding that the Lauisiana statute visiates the Due
Pracess Clause because 1t allows an insamity acquittes tn be commit.
ted to a mental insttution unul he 15 atie tn demnnstrate that he s
not dangerous to himseif and otliers, even theugh he does nnt suffer
from any mental illness. Although Jones, supra, acknewiedued that
an insanity acquillee could be cammitted, the Court alsa heid, as a
matier of due process. that he is enulled to release wien he has
recavered lus sanity or 1s nna langer dangernus, icl.. at 368, & ¢, he

may be heid as long as he is both mentaiiy ill and dangerous, but. aa

longer. Here, since the State does not enntend that Foucha was
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mentally ill at the tine of the trial court’s heanng, the basis for
holding him in a psychiatne facility as an insanity acamnttee has
disappeared, and the State is no longer enttled to hald him on that
basis. There are at least three diflicuities with the State’s attempt
s perpetuate his confinenment on the basis of his antisocral personali.
ty. First, even if his continuved confinentent were constitutionally
pernussible, keemng him against his wall in a mental insttution 1s
impraper absent a determination in civil comnutment proceedings of
current mental illness and dangernusness. Vitel: .
445 U. S. 480, 492, Due process requires that the nature of comnut.
ment bear same reasenable relatinn ta the purpose for which the
individunl is cnmmitted. See, e, g., Jones v. United States, supra, at
168, Second, if he can nn longer be held as aninsanmity acquittee tn
a mental Nospital, he is entitled to constitutionaily adeguate proce-
dures to establish the grounds for his confinement. Jackson v.
Inefiana, 406 U. S. 715, Third, the substantive component of the
Due. Process Clause bars certain arbitrary, wrangful gavernnient
actions regardless of the {airness of the procedures used ta implement
them. Zinermon v. Burch, 494 U, S. 113, 125. Althoogh a State
may imprison convicted criminals for the purpases of deterrence and
retribution, Louisiana has no such interest here, since Faucha was
nnt convicted and may not be punished. Jones, 463 U. S, at 369.
Marenver, although the State may ennfine a person if 1t shaws by
¢lear and ennvinaing evidence that he is mentally il and dangerous,
ief.. at 362, Lomsiana has not carmed that hurden hers. Further.
more, United States v. Salerne, 481 U, S 739—which held that 1n
cermain narrnw circumstances pretrial detainees who pese a danger
ta others or the community may be suhject to himied cnntine.
ment—ines nnt save the state statute. Unhike the sharply fncused
statutory scheme at issue in Salcerno, the Lousiana scheme 1s not
caretully linuted.

Jl (LTI

WiITE, J., annnunced the judgment ol the Court and delvered the
aptmian of the Court with respect to Parts [ and [, in wineh Bracrk.
avun, StEvens, O'ConNok, and SouTEr, JJ., jmined. and an apintan
with respect tn Part [{1, in which BLACRKMUN, STEVENS, and SouTh,
JJ., pmned. O'Connoe, J., tiled an amnion concurning 1in part and
concurning in the judgment. KENNEDY, J., filed a dissenting apinion,
in which ReHNQUINT, C. J., joined. Tiosmas, J., filed a dissenting
apinion, in which REMNQuisT, C. J., and ScaLta, J., joined.

JUSTICE WHITE delivered the opinion of the Court, except
as to Part 1L :

When a defendant in a eriminal ease pending in Louisi-
ana is found not guilty by reason of insanity, he is commit-
ted to a psychiatric hospital unless he proves that he is not
dangerous. This is so whether or not he is then insane.
Alter commitment, if the acquittee or the superintendent
bemns release proceedings, a review panel at the hospital
makes a written report on the patient's mental condition
and whether he can be relédased without danger ts himsell
or athers. [f release 1s recommended, the court must hold
a hearing to determine dangerousness: the acguittee has
the burden of proving that he is not dangerous. [ found to
be dangerous, the acquittee may be returned to the mental
institution whether or not he ts then mentally il Petition-
er contends that this scheme denies him due precess and
equal protection because it allows a person acquitted by
reason of insanity to be committed to a mental institution

until he is able to demonstrate that he is not dancerous to,

himself and others, even though he does not suffer rom any
mental :liness.

I

Terry [Foucha was charged by Louisiana
authorities with nggravated burgiary and illegai discharge
of a Grearm. Two medical doctors were appcinted to
conduct a pretrial examination of Foucha., The doctors
initially reported, and the trial court initially fund, that
Foucha lacked mental capacity to proceed, App. $-9, but
four months later the trial court found Foucha competent to
stand trinl. /d., at 4-5. The dectors reported tha: Foucha
was unable to distinguish right from wrong and was insane

at the time of the offense.’ On October 12, 1984, the trial
court ruled that Foucha was not guilty by reason of insani-
ty, finding that he “is unable to appreciate the usual,
natural and probable consequences of his acts; that he is
unable to distinguish right from wrong; that he is a menace
to himself and others; and that he was insane at the time
of the commission of the ahove crimes and that he is
presently insane.” Jd., at 6. [le was committed to the Fast
Feliciana Forensic Facility until such time as doctors
recommend that he be released. and until further order of
the court. In 1988, the superintendent of Feliciana recomn-
mended that Foucha be discharged or released. A three-
member panel was convened at the institution to determine
Foucha's current condition and whether he could be
released or placed on probation without being a danger to
others or himself. On March 21, 1988, the punel reported
that there had been no evidence of mental illness since
admission and recommended that Foucha be conditionally
discharged.” The trial judge appointed a two-member
sanily commission made up of the samé two doctors who
had conducted the pretrial examination. Their written
report stated that Foucha “is presently in remission from
mental illness {but] [wle cannot certify that he would not
constitute a menace to himself or others if released.” Id,, at
12. Ore of the doctors testified at a hearing that upon
commitment Foucha prebably suffered {rom a drug induced
psychosis but that he had recovered from that temporary
condition; that he evidenced no signs of psychosis or
neurosis and was in “good shape” mentally; that he has,
however, an antisocial personality, a condition that is not
a mental disease and that is untreatable. The doctor also
testified that Foucha had been involved in several alterca-
tions at Feliciana and that he, the doctor, would not “feel
comfortable in certifying that {Foucha] would not be a
danger to himself or to ather people.” [d., at 18.

After it was stipulated that the other doctor, if he were
present, would give essentially the same testimony, the
court ruled that Foucha was dangerous to himsell and
others and ordered him returned to the mental institution.
The Court of Appeals refused supervisory writs, and the
State Supreme Court affirmed, holding that Foucha had not
carried the burden placed upon him by statute to prove that
he was not danrerous, that our decision in Jones v. United
States, 463 U. S. 354 (1983), did not require Foucha's
release, and that neither the Due Process Clause nor the
Equal Protection Clause was vielated by the statutory
provision permitting confinement of an insanity acquittee
based on dangerousness alone.

Because the case presents an important issue and was
decided by the court below in n manner arguably at odds
with prior decisions of this Court, we granted certioran.
499 U. S (1991).

'Louisiana law pravides: “If the circumstances indicate that beeause
of a mental disease or mental defect the oifender was incapable of
distinguishing between nght and wrnng with reference to the conduct1in
question, the nffender shail be exempt {ram criminai responsibility.” L.
Rev. Stat. Ann. § 14:14 (West 108G), JUSTICE KENNEDY disregards the
fact that the State makes nn ciaim that Foucha was cmminally responsi-
ble ar that it 1s entitled tn pumish Faucha as a ermminal.

“The panel unanimously recommended that petitinner he ennditionally
discharged with recommendatinns that he (1) be placed an prabation: 2}
remain [ree {ram n2axicating and nund-altenng substances; (3) attend
a Substance Abuse chinic nn a regular basis: (41 subnaut tn regular and
random unne drug screening: and (5) be actively emplayed or seeking
employment. (App. 10-11)

Althaugh the panel reaited that it was charged with determining
dangerausness, its report did nnt expressiy muke a finding in that
repard.
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Addington v, Texas, 441 U.S. 418 (1979),

heid that to
commit an individual to a mentid institution i a civil
praceeding

:, the State is required by the Due Process Clause
Lo prove by clear and convincing evidence the two statutory
preconditions to commitment: thal the person sought to be
committed is mentally ill and that he requires hospitaliza-
tion for his own welfure and protection of others. Proof
beyoud reasonable doubt was not required, but proof by
preponderance of the evidence feil short of satisfying due
process.”

When a person charged with having commitied a crime is
found not guilty by reason of insanity, however, a Slate
may commit that person without satisfying the Addington
burden with respect to mental illness and dungerousncss.
Jones v. United Stales, supra. Such a verdict, we observed
inJones, “establishes two facts: (1) the defendint committed
an act that constitutes a criminal oflfense, and (i) he
committed the act beeause of mentaid rilness,” id., at 363, an
illness that the defendaut adequately proved in Lhis conlext
by a preponderance of the evidence. From these two facts,
it could be proverly inferred that at the time ol the verdict.
the defendant was still mentadlv il and dongewans and

hence could be commigted
We held, however, that {tthe committed acauitlce is

entitled to release when he has recover Lyor 1S no

TJusTICE THOMAS in dissent complains that Foucha shauld nat be
released based on psychiatng apinien that he 1= nnt mentaiiy 1l because
such apinn 1s not sulliciently precise—because psyciuatry i1s not an
exact science and psychiatnsts wadely disagree nn what constitutes a
mental iilness. Thal may be true, but such epiainn is reiiable ennugh to
permit the cnurts tn base awvil camnutments an clear and convineing
medical evidence that a person is mentaily iil and dangerous and to base
release decisinns an qualified testimony that the cominuttee is na innger
mentally il ar dangerous. ILis alse rehiabile enaugh for the State not o
punish a persan wha by a prepanderance of the evidence 1s found tn have
been insane at the Lime he comnutted a cnnunal act, tn say nothing ot
nnl trving a person wha s at the tme faund incompetent to understand
the proceedings. And more tn the pmint, medical predictinns af danger-
ausness seem Ln be reliabie enough for the dissent ta pernuit the State o
cantinue tn hold Foucha in a mental insututinn, even where the
psychnatnst would say ne mare Lthan that he would hesitate tn certify
that Foncha wauld ant be dangernus ta himseil or athers,

CJUSTICE KENNEDY's assertion that we averruie the haiding of Jones
deserbed 1n the abave paragraphi1s funcatul at best. As that paragraph
plainiy shaws, we do not questinn and fuily accept that insamty
acquntiees may be unitiaily heid without eomplying with the procedures
appiicable ta el comnittees. Asis evident irom the ensinng paragraph
of the text. we are alsn true tn the further holding of Jones that bath
JusTicr THOMAS and JUSTICE KENNEDY rerectz that the pennd of time
duning which aninsamity acquitteze may be heid in 3 mental institutian
15 aot measured by the length of a sentence that mught have been
rmposed had he been conwicied: rather, the acquittee mav be heid uatil
he 1s etther not mentaily ili or not dangerous. Both Justices wouid
pernut the tndelinite detention af’ the acquitlee. aithaupgn the State
concedes that he 1s nat mentally i and aithiough the dnctars at the
mental institution recomniend hus reiease, for e reason ather than that
a psychiatnst hesitales to certify that the acquitlee would net be
dangernus tn himsell ar athers.

JUSTICE KENNEDY asserts that we sinuld not entertain the propesitinn
that a verdict of nat guiity by reasai of insamiiy dilters fram a conviction.
Paost. at 10. Junes, however, invalved a case where the accused had Leen
“found. beyond a reasnnable daubt, ta have enminutted a crnaunal act.”
463 U.S.. at 364. We did nat find (lus sulicient ta aegate any difference
between a conviction and an insanity acqittai. Rather, we abserved that
a persan cnavicted of crinie may of course be pumished. But “{dhtlerent
cnnsideratinns undertie comnutment of an insanity acquittee. As he was
not canvicted, he may nnt be pumished.” Id., at 369.

JusTier KENNEDY ohserves that prant beynnd reasnnable douht of the
camnussinn of a crimitnal act permits a State o tncarcerate and hald the
nilender nn any reasnnable basis. There 1s nn doubt that the States have
wide diseretinn in determining purishment tor canvicted nilenders, hut
the Ewghth Amendment insures that discretion 1s not unhinuted. The

if his continued confinement were constitutionallv nermissi-

lon-'cr dangerous,” iel,, at 3G8; L c. {hie_acquittce mav be

held ns lone as he is both mentally 1il and dancerous. | JL
no longer. We relied on O'Connor v. Donaldson, 422 U. S.
563 (1973), which held as a matter of due process that it
was unconstitutional for a State to continue to confine a
harmless, mentally ill person. Even if the initiai commit-
ment was permissible, “it could not constitutionally contin-
ue after that basis no longer existed.” Id., at 573. In the
summary of our holdings in our epinion we stated that “the
Constitution permits the Government, on the basis of the
insanity judgment, to confine him to a mental institution
until such time as he has regained his sanity oris no longer
a danger to himself or sociely.” Jones, 463 U.S., at 368,
370" The court below was in error in characterizing the
above language from Jones as mercly an inlerpretation of
the pertinent statutory law in the District of Columbia and
as having no constitutional significance. I[n this case,
Lowsiana does not contend that Foucha was mentallvill at
the ume of the trial court's hmrmw_.ﬂ‘hus the basxs

hoilding Foucha_in i

acquitice has disanpeared and-the State is no longer, 1§

M M 1 0"
enutled to nold h th sis.  O'Connor, supra, at g
D=0 9.

~ The State, however, secks to perpeluate I‘ouchd s confine-
ment at Feliciana on the basis of his antisocial personality
which, as evidenced by his conduct at the facility, the court
found rendered him a danger to himself or others. There
are at least three dlf’iculues with this position. First, even

bie. kecpina Foucha against his will in 2 mental instiuiinn
is improper absenl a_determination in civil commitment

=

nroceedines of current moental dloess and danperousness, .

In Vitek v. Jones, 445 U. S. 480 (1980), we held that a
convicted felon serving his sentence has a liberty interest,
not extinguished by his confinement as a criminal, in not
being transferred to a mental institution and hence classi-
fied as mentally ill without appropriate procedures to prove
that he was mentally ill. “The loss of liberty produced by
an involuntary commitment is more than a loss of {reedom
from confinement.” [d. at 492. _Due process requires that
the nature of commitment be:ar some reasonahle rejation ta
the nurpose forwhich the individual is committed. Jones,

Ne

“be held as a mentally ill person. See Jones, supra, at 368:

supra, at 368; Jackson v. [ndicna, 406 U.S. 713, 738
{1972). Here, according to Lhe testimony given at the
Kearing in the trial court, Foucha is not suffering from a
mental disease or illness. If he is to be held, he should not

&

Juckson, supra, at 738. CL United States v. Salerno, 481
U.S. 739, 747-748 (1987}; Schall v. Martin, 467 U. S. 253,
270 (1984).

Second, if Foucha can no longer be held as an insanity

Justice aites nn authanty, but surely would have 1l 1t existed. far the
propesitinn that a defendant canvicted al'a cnme and sentenced ta a term
of years, may nevertheless be hield indefinitely because af the hikehhinod

that he will comnut nther cnnies.

*JusTicr, THOMAS, dissenting, sugpests that there was nnassue of the
standards far relense belnre us 11 Jones, The issue in that case, however,
was whether an insanity acquitice “must be released because he has
been hospitalized for a pennd longer than he nught have served in prison
had he been convicted,” Jones, 463 UL 8., at 356: and 1w the cnurse ol
demiding that issue 1n the negalive, we said that the detainee could be
held unul he was no langer mentally ill or ne longer dangernus,
regardiess of how lang a pnsan sentence nught have been. We nated in
taotnnte 11 that Janes had not saught a release hased an nonillness or
nandangernusness, but as indicated 1n the Lext, we twice annaunced the
autside limits an Lhe detenlion of insanity acquitices. The Justice waonld
“wish” away this aspect of Junes, but that case merely refiected the
essence ol our pnnr decisinns.
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acquittee in amental nmmL'\l he is entitled to constitution-

alty adequate pre ish the grounds for i
¢ tonnngement. J(L(./xrmv Indmna supra, indicates as much.
SrhorrTrrerson under eriminnl charges was found incompe-

tent to stand triad and was committed until he regained his

sanity. It was later determined that nothing could be done
¢ to curce the detainee, who was a deal mute. The state
W o0s refused o order his relense. We reversed, holding
that the State was enttled to hold a person for being
incompetent to stand trial only long enough to determine if
- he could ke cured and become competent. If he was to be
held loneer the State was required to afford the nrotections
consututioNAv reauiredin a avil commuirment proceeding,
¢ We noted, relving-on Baxstrom v. Herold, 383 0. S, 107
~ - (1966), that a convicted criminal who allegedly was mentnl-

Iy ill was entitled to relense at the end of his term unless

the State committed him in a civil proceeding. “Y{Tthere is
L ng cencetvable basis for distinguishing the commitment of
W 0 porson who is nearing the end of a penal term (rom all

other civil commitments.'” Jackson v. Indiana, supra, at

T2 quoting Baxstrom, supre, at 111-112

Third, “the Due I'rocess (Uapen conening o snbgtantive
- gampopent ihot bars certain arbitrarv. wranaful anvern.
sooardless of the {airme 3
Zinermon v. Burch, 494 U. S.
LTS 25 019900, See aiso Salerno, supra, at 746; Daniels v.
- Witliams, 474 U0 80327, 331 (1986). Freedom from bodily
restramnt has always been at the core of the liberty protect-
o frv the Due Pracess Clause from arbitrary gevernmental
action. Youngberg v Romeo, A37 UL S, 307, 31611982). “It
15 clear that commitment {or any purpose constitutes a
significant deprivation of liberty that requires due process
< nrotection.” Jones, supre, at 361 (internal quotation marks
wi omitted.) We have always been careful not te “minimize
the .mpor.nncc and fundamental nature” of the individuul's
richt to liberty. Salerno, supra, at 750.
to its police power, may af conrsg

ment actions

used Lo tmniement

A State, nursuant
imyrison wiminabziar the purposes of deterrence
and retribution. Dut there are constitutional limitations on
the conduct that a State mayv criminalize.  See, e g
randerura v, O/zzo 395 Lb 44 (19G9); Robinson v.
Jornie, 370 US. 660 (19620, Flere, the State has no
such puniave terest. As Foucha wi ol

shed. Jones, supra, av 369, Here, Lowisi-
. reason of s acauittal exempted Foucha from
crimingad r,-,mnsxbi‘.i’.y as La. Rev. Stato Ann. ¥ 14014 (West
1986) requires. See n.l, supra.
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- We have also held that in certain narrow circumstances
rersons who npose a danger to others or to the community
mav he subeoct o imited confinement and 1t is on these

cases, partieniurly Unrted States v. Sulc.nw, suzra, that the

s in this case.

: is case, invoived nresrin 119: ntion. W
-

Qu[c’"o. uniice th

: ohserved in Sclerno that the “zavernment's inte est in

rreventing crime by oarrestees s Uotz: legitimate and
compelling,” wd, ot 7448, and that the statute involved there

was a constitutional implementation of that interest. The

: seatute carefully limited the circumstances under whnich

w Cetention could be sought to those involving the mos:

serious of crimes (crimes of vicience, offenses punishable by

life imprisonment or death, serious drug offenses, or certain

repeat offenders), e, at 747, and was narrowly focused on

s o particularly acute problem in which the government

interests are overwhelming, Jd., at 779, In addition to first
demonstrating probable cause, the ravernment was re-
quired, in a “full-blown adversary hearing,” to convince a
neutral decisionmaker by clear and convincing evidence
that no conditions of release can reasonably assure the
safety of the community or any person, i.c., that the
“arrestee presents an identified and articulable threat to an
individual or the community.” Id., at 751. Furthermore,
the duration of confinement under the Act was strictly
limited. The arrestee was entitled to a prompt detention
hearing and the maximum length of pretrial detention was
limited by the “stringent time limitations of the Speedv
Triad Act.” Id., at 747. If the arrestee were convicted, he
would he confined as a criminal proved guilty: if he were
acquitted, he would go free. Moreover, the Act required
that detainees be housed, te the extent practicable, in a
facility separate from persons awaiting or serving sentences
or awaiting appeal. Id., at 747-748.

Salerno does not save Louisiana’s detention of insanity
acquittees who are no longer mentally ill.  Unilike the
sharply focused scheme at issue in Saferno, the Louistana
scheme of confinement is not carefully limited. Under the
state statute, Foucha is not now entitled to an~adversary
hearing at which the State must prove by clear and
convincing avidence that he is demonstrably dangerous to
the community. Indeed, the State need prove nothing to
justify continued detention, for the statute places the
burden on the detainee to prove that he is'not dangerous.
At the hearing which ended with Fouchia's recommittal, no
doctor or any other person testified positively that in his
opinion Foucha would Le a danger to the community, let
alone gave the basis for such an opinion. There was only a
description of Foucha's behavier at Feliciana and his
antisocial person'mtv, along with arefusal to certify that he
would not be dangerous. When directly asked whether
Foucha would be dangerous, Dr. Ritter said only *{ don't
think I would feel comfortable in certifying that he would
not be a danger to himself or to other people.” App. 1S
This, under the Loutsiana statute, was enough to defeat
Foucha's interest in physical liherty. [t is not enough to
defeat Foucha's liberty interest under the Constitution in
being freed {rom indeflinite confinement in a mental faality.

Furthermore, if Foucha committed criminal acts while at
Feliciana, such as assault, the State does not explain why
its interest would not be vindieated hy the erdinary crimi-
nal processes involving charge and cenviction, the use of
enhanced sentences for recidivists, and other permissible
ways of dealing with patterns of criminal conduct. These
are the normal menns of dealing with persistent criminal
conduct. Had they been emploved against Foucha when he
assaulted other inmates, there is little doubt that il then
sane he could have been convicted und incarcerated in th
usual way.

[t was emnnasized in Scierno that the detention we
found constitutionally permissible was strictly limited in
duration. 481 U. S, at 747; see also Schadl, 4167 U. 3., at
269. Here, in contrast, the State asserts that because
Foucha once committed a criminal act and now has an
antisocial personality that sometimes lends to aggressive
conduct, a disorder for whnich there is no effective treat-
ment, he may be held imdefiniiolv. This rationale would
permit the Siate to hold indefinitely any other insanity
acquittee not mentally il who could be shown to have a
personality disorder that may lead to eriminal conduct. The
same wouid be true of any convicted criminal, even though
he has completed his prison term. [t would also be only a
step away {rom substituting confinements for dangerous-
ness for our present system which, with oniy narrow
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r\@ ISH exceptions and aside from permissible conflinements for

.mental illness, incarcerates only those who are proved
beyond reasonable doubt to have violated a criminal law.
“In our sociely liberty is the norm, and detention prior to
trial or without trial is the carefully limited exception.”
United States v. Salerno, supra, at 755. The nurrowly
( focused pretrial.detention of arrestees permitted by the Bail
Reform Act was found to be one of those carefully limited
exceptions permitted by the Due Process Clause. We
decline to take a similar view of a law like Louisiana’s,
which permits the indefinite detention of insanity acquit-
tees who are not mentally ill but who do not prove they
would not be dangerous to others.”

I

[t should be apparent from what has been said earlier in
this opinion that the Louisiana statute also discriminates
against Foucha in violation of the Equal Protection Clause
of the Fourteenth Amendment. Jones established that
insanity acquittees may be treated differently in some
respects from those persons subject to civil commitment,
but Foucha, who is not now thought to be insane, can no

| 3 ’ 1 “v fad al () } =
SJusTiCE THOMAS dissent firmly embraces the view that the State may CSLabh, . by clo

indelinitely hald an insanity acquitlee whn is found by a court tn have
beeg cured ol lus mental illness and wha 1s unabie tn prave that he
would nnt be dangernus. This wouid be sn even thaugh, asin this case,
the court’s finding ol dangerousness is based snlely an the detainee's
antisacial persenality that apparentiy has caused nim ln engage in
altercatians (rom tune tn time. The dissent, hnwever, daes nat challenge
the halding of aur cases that a convicted cmminal may not be held as a
mentaily il person without following the requirements tor avil commit.
ment, winch would not permit further detention based on dangerausness
alone. Yel it s surely strange Lo reiease sane but very likely dangerous
persons who have committed a cmme knnwing precisely what they were
doing but ecaontinue ta hold indefinitely an insamity detainee wha
enmmittad a criminal act at a time when, as found by a caurt, he did nnt

know nght trom wrong. The dissent's rationale far contiauing to hold

the insanily acquittee would surely justify treating the convicted feion in

" the same way, and if put tnit, it appears that the dissent wauld pernut
it. Bul as indicated in the text, this is not consistent with our present
system of justice. ’

JUsTICE THOMAS relies heaviily on the Amencan Law Institute’s (ALD
Madel Penal Cade and Commentary. However, his rehiance on the Madei
Cade is nuspiaced and his quatation {rom the Commentary 1s importantly
incomplete. JUsTICE THOMAS argues that the Loursiana statute follows
“the current provisions” of the Model Penal Code, but he faiis tn mention
that §4.08 1s “current” anly in the sense that the Madei Code has not
been amended sier s approval v 1962, and theretare fails Lo inenrpn-
rate or reflsct substantial develnpments in the relevant decisional law
dunng the intervening three decades. Thus, although this i1s nawhere
nated i the dissent, the Expianatory Notes expressiy concede that
related and sinulariy “current”™ provisions of Articie 4 are unconsti-
tutional. See, c.q., AL, Mndel Penal Cade, §4.06i2) Explanatery Nate,
(1985unoung that §4.06(2), pernutting indefinite chmmitment of a
mentally inenmpetent defendant without the finding requured for civil
camautment, 1s unconstitutianal in light of Jackson v. indiana, 406 U. S.
71511972), and other decisions of this Courtl. Nor indeed dnes JUSTICE
THOMAS advert ta the 1985 Explanatary Nute tn § 4.081tself, even though
that Nate directly questinns the canstitutinnaiity of the pravisinn that he
so heavily relies nn: it acknawledges. as JUSTICE THOMAN does nnt, Lthat
“iL 15 now questinnable whether a siate may use the single critenon of
dangernusness to grant discharge if it employs a different standard {or
release of persans aviily comantted.” JUSTCE THUMAS aiso reciies fram
the Commentary regarding § 4.08. However, the introductary passage
that JusTice THOMAS quates prefaces a miare important passage that he
omits. After explaining the ratinnale (or the questinnable pravision, the
Canimentary states: “Constitutional doubts . . . exist abaut the cnteran
of dangerousness. I a persan comnutted civiily must be released when
he is nn lnnger sulfering mental illness. it 1s questinnable whether a
person acquitted an graunds of mental disease or delect exciuding
respansibihity can be kept in custedy sniely nn the ground that he
cnnlinues tn be dangernus.” [d., §4.08, Comment 3, p. 260. Thus, whuile
JusTice THOMAS argues that the Louisiana statute is not a rehic of a
byenne are hie orncinal cunnvart (or thie acsertion 1€ a A0.vaar.ald

longer be so classified. The State nonctheless insists on -
holding him indefinitely because he at one lime committed
a criminal act and does not now prove he is nol dangerous.
Louisiana law, however, dues not provide [or similar
confinement for ather classes of persons who have commit-
ted criminal acts and who cannot later prove they would
not be dangerous. Criminals who have completed their
prison terms, or are aboul to do so, are an obvious and
large category of such persons. Many of them will likely
suffer from the same sort of personality disorder that
Foucha exhibits. However, state law does not allow for
their continuing conflinement bused merely on dangerous-
ness. Instead, the State controls the behavior of these
similarly situated citizens by relying on other means, such
as punishment, deterrence, and supervised release. Free-
dom from physical restraint being a fundamental right, the
State must have a particularly convincing rveason, which it
has wot put forward, for such discrimination against
insanity acquitices who are no longer mentally ill.
Furthermore, in civil commitment proceedings the State .
must establish the grounds of tnsanity and dangcrousness""”{"’}"
permitting confinement by clear and convincing evidence. ¢
Addington, 441 U. 8., at 425-433. Similarly, the State must

1 H 3 ]
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his eriminal s sis fur his ordginal
confinement no longer exisis | See Jackson, 406 U.S., at
724 Baxstrom, 383 U.S., at 111-112. Cf. Humphrey v.
Cady, 405 U.S. 504, 510-511 (1972). Ilowever, the State
now claims that it may continue to confine Foucha, who is
not now considered to be mentally ill, solely because he is
deemed dangerous, but without assuming the burden of
proving even this ground [or confinement by clear and
convincing evidence. The court below gave no convincing
reason why the procedural safeguards against unwarranted .
confinement ‘which are guaranteed to insane persons and @
those who have been convicted may be denied to a sane i
acquitlee, and the State hus done no better in this Court.

For the foreroing reasons the judgment of the Louisiana
Supreme Court is reversed.

So ordercd.

i

provasion of the Modei Penal Cade whase canstitutionaiily has since been
npeniy questinned by the ALI Reporters themseives.

Suntiariy unpersuasive 1s JUsTICE TioMas’ clamm regarding the
nuniber nf States that allaw continement based nn dangereusness alone.
First, tlus assertion carmes with it an ohvious but unacknowledged
carallary—tie vast majonty of States do nat allew confinement based on
dangernusness ainne. Second. JUSTICE THOMAS descnption of these state
statutes aiso is impartantly incrmpiete. Even as he argues that a
scheme of confinement based on dangerousness alone is nat a rehic ol a g

i

bygnne age, JUSTICE THOMAS neglects th mentinn that twa af the statutes
he relies nn have been amended. as JUSTICE O'CONNOI nates, Nor daes
JUSTICE THOMAS acknowledge that at least twa ol the ather statutes he
lists as psrimtting ennlinement baged an dangerousness alane have bee:
mven a coatrary canstructian by highest state enurts, which have lfonnd
that the iterpretation for which JUSTICE THOMAS ates them wauid he
impernussihle. See State v. Ficlds, 77 N..J. 282, 390 A.2d 574 (1978): In
re Lewis, 403 A.2d 1115, 1121 (Del. 1970, quoting Mudls v. State, 256
A2d 732, 757, n.4 (Del. 19691 (“By necessary umplication, the danger
referred to must Le construed tn relate Lo mental tllness for tiie reasan
that dangerausness withaut mental illness couid nat be a valid hasis for
indeterminate conflinement in the State hospital.”). See aisn ALl Medel
Penal Code. supra, at 260 (altheugh provisians may an therr face allaw
for confinement based an dangernusness alane, 1n virtuaily all actual
cases the questinns nf dangernusness and continued mental disease are
likely to be cinseiy linked). As the widespread reyectinn of Lhe standard
for ennfinement that JUsTICE THOMAS and JUSTICE KENNEDY argue Inr
denmanstrates, States are able tn pratect bath the safety of the public and
the nghts of the accused withaut challenging feuadatinnal principles af

Arrarernr revmitmnal 1retien nred eanet titianal Jaw.

i
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Foucha v. Louisiana: When
Must the State Release

Insanity Acquittees?

Paul S. Appelbaum, M.D.

Few legal doctrines have been as
durably contentious as the defense of
“not guilty by reason of insaniry.”
Widely publicized trials of defen-
dants who plead the insanity de-
fense—for example, mass murderer
Jeffrey Dahmer and John Hinckley,
the would-be assassin of President
Reagan—periodically rivet the pub-
lic’s attention on the question of
wherther mental disorder should ex-
cuse offenders from punishment for
their crimes. However difficulc the
solution to this question may be, the
issue of avoiding punishment by no
_..means exhausts the moral and legal
conundrums associated with the in-
sanity defense.

In its last term, the U.S. Supreme
Court addressed one of the less vis-
ible, but no less important, questions
raised by a finding of not guilcy by
reason of insanity: when must the
state release a person confined to a
psychiatric facilicy after being found
not guilty by reason of insanity? Spe-
cifically, if a defendant acquitted by
reason of insanity is no longer dis-
playing symproms of mental illness,
can the state continue to hold that
person indefinitely, on the basis that
he or she continues to represent a
danger to the public at large?

Dr. Appelbaum is A. F. Zeleznik
professor and chairman in the de-
partment of psychiatry at the Uni-
versity of Massachuserts Medical
School. Address correspondence
to him at the Department of Psy-
chiatry, University of Massachu-
setts Medical Center, 55 Lake Ave-
nue North, Worcester, Massa-
chusetts 016535.

Hospital and Community Psychiatry

The issue confronting che court
involved a louisiana man, Terry
Foucha, who broke into a house look-
ing for valuables (1). Brandishing a
revolver, he chased the couple who
lived there into the street. When che
police arrived, Foucha fired at them
before being subdued. Foucha was
charged with aggravated burglary
and illegal use of 2 weapon and pled
not guilty by reason of insaniry.
Under Louisiana’'s M'Naghten-type
test, defendants seeking an insanity
acquittal must demonstrate by a
preponderance of the evidence that
they were “incapable of distinguish-
ing berween right and wrong with

_reference_to_the conduct in ques-

tion.” With the concurrence of the
district attorney, the judge found
that Foucha met this standard and,
withour a trial, entered a verdict of
not guilcy by reason of insaniry.

Foucha was committed to the East
Feliciana Forensic Facility, where he
remained for the next three and a half
years. On the request of the superin-
tendent, a panel was convened at the
facility to review his status. Finding
that he was no longer mentally ill—
his original condition was actributed
to a drug-induced psychosis that had
long since resolved—the panel rec-
ommended conditional discharge,
with ongoing monitoring of sub-
stance use. As required by Louisiana
law, the recommendation was for-
warded to the judge who entered the
original verdict. The judge ap-
pointed a second panel, made up of
the two doctors who had examined
Foucha at the time of his original plea
of not guiley by reason of insanity, to
conduct an independent examina-
tion.

The examining psychiatrists con-
curred with the judgment of the
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facility that Foucha currently did not
have symprtoms of psychosis and gave
Foucha a diagnosis of antisocial per-
sonality disorder. They pointed out
that Foucha had been involved in a
series of physical altercacions at the
forensic hospital, including a fight
less than two months before that re-
sulted in Foucha’s transfer to a max-
imum-securicy unic. The examining
psychiacrists declined to predict that
Foucha would not harm other people
if released. In the words of one ex-

* aminer, “{I would not] feel comfort-

able in certifying that [Foucha]
would not be a danger to himself or
other people.” Under Louisiana law,
Foucha had the burden of demon-
strating cthat he was no longer dan-
gerous. The judge concluded that he
had failed to meet this burden and
ordered Foucha rerurned to the for-
ensic facility.

In a case before the Louisiana
Supreme Court, Foucha challenged
the provisions of the law that had
resulted in his rehospiralization (2).
In the majority of states, a person
found not guilty by reason of insanity
and subsequently hospitalized is en-

_titled to release from confinement_

when found either not mentally ill or
no longer dangerous. Louisiana is one
of a small number of states that allow
indefinite confinement until the
defendant can prove that release
would not endanger other people,
regardless of whether he or she re-
mains mentally ill. Foucha argued
that chis provision, which consti-
tuted indefinite prevencive detention
on the basis of future dangerousness,
violated his rights to due process and
equal protection under the law. The
Louisiana court upheld the statute,
setting the stage for Foucha'’s appeal
to the U.S. Supreme Court.

A fragmented group of U.S.
Supreme Court justices demonstrat-
ed, if further evidence was needed,
just how divisive the insanity defense
can be. Writing for a four-judge
plurality, Justice White scruck down
the Louisiana law. “Due process,” he
wrote, referring to the court’s land-
mark decision in Jackson v. Indiana
(3), “requires that the nature of com-
mitment bear some reasonable rela-
tion to the purpose for which the -
individual is commitred.” Insanity

9



acquittees are hospitalized because
they are assumed to be meneally ill
and da.ngerous (4). Their continued
confinement is predicated on both
criteria being met. As in the case of
civil commitment, neither criterion
alone~—mental illness or dangerous-
ness—suffices without offending in-
sanity acquittees’ right to substan-
tive due process. Moreover, because
no other category of person who has
committed a criminal act is forced to
prove that he or she is no longer
dangerous to avoid facing indefinite
confinement, the Louisiana stature
also violated the right to equal pro-
tection of acquittees found not guilty
by reason of insanity.

Justice O’Connor, the swing vote
in this case, wrote a separate concur-
ring opinion to underscore some lim-
itations she would place on the
plurality’s holdings. Although she
agreed that the Louisiana statute was
unconstitutional, O’Connor held
open the possibility that persons
found not guilty by reason of insanity
mighe legicimately be confined after
regaining their mental health, “if the
nature and duration of detearion
were tailored to reflect pressing pub-
lic safety concerns related to the
acquittee’s continuing dangerous-
ness.” O’Connor seemed particularly
concerned that insanity acquittees in
Louisiana could be held indefinitely,
even if they had not committed a
violent crime, and that they would be
confined in psychiatric facilicies, al-
though no longer mentally ill. She
seerned to suggest that statutes
avoiding these pitfalls might garner
her support.

Justice O’'Connor’s willingness to
accept some restrictions on the liber-
ty of insanity acquittees whose symp-
toms have remirtted has implications
for another aspect of their treatment
and supervision. Several states, led by
Oregon (5), have adopted systems in
which persons found not guilty by
reason of insanity are committed for
a period of time to an agency that
supervises their care. They may be
keprt in the hospiral, released to the
community, or moved back and forth
as their condicion warrants. While in
the community, requirements for
treacment, living arrangements, and
work may be imposed.

10

These systems of extended parole
might have been endangered by a
narrow view of the plurality opinion,
which could be read to suggest that
the state loses all coercive power over
an insanity acquittee who is no
longer mentally ill. Justice O’Con-
nor’s position that a restoration of
mental health does not necessarily
end the state’s interest in protection
of the public may well protect these
programs from challenge.

Justices Kennedy and Thomas
wrote dissenting opinions in which
the other members of the conserva-
tive wing of the court, Chief Justice
Rehnquist and Justice Scalia, joined.
They differed sharply with their col-
leagues in the majority as to the con-
sequences of a finding of not guilty
by reason of insanity. Whereas Jus-
tice White’s plurality opinion said
flacly, “As Foucha was not convicted,
he may not be punished,” the dis-
senters noted that Foucha had been
proven to have committed the crim-
inal acts in question. A finding of not
guilty by reason of insanity, in their
judgment, is not equivalent to a find-

" ing of innocence. Because a criminal

act has been proven, the state rerains_
the?fg—ht to confine the insanity ac-
quittee even beyond the restoration
of sanity. They also found it unneces-
sary to address the issue of indefinite
confinement, noting that Foucha
could have been sentenced for up to
32 years and that only a small pro-
portion of that span had elapsed.
Moreover, the dissenters were uncon-
cerned with the possibility that
Foucha would be held ina psychiatric
hospital for preventive detention
rather than treatment.

Two other issues of interest to
mental health professionals were
raised in the court’s discussion of the
case. Although the issue was not
before them explicitly, no justice ob-
jected to the characterization of a
person with an antisocial personality
disorder as someone without a men-
tal illness. The status of personality
disorders is controversial wichin psy-
chiatry, but those disorders often
serve as a basis for civil commicment,
and their treacment is routinely re-
imbursed by health insurance. In this
case, the conclusions of the examin-

ing psychiatrists thac antisocial per-
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sonality disorder is not a “mental
illness” were accepted at face value.
Finally, Justice White's plurality
opinion noted that the state had an-
other option for holding on to Mr.
Foucha. Had criminal charges been
filed “against Foucha when he as-
saulted other inmates, there is lictle
doubt that if then sane he could have
been convicted and incarcerated in
the usual way.” The legitimacy of
prosecuting hospitalized patients
who deliberately harm others, a sub-
ject of considerable dispute (6), ap-
pears to have been given an un-
qualified endorsement by the Court.
On balance, psychiatry’s interests
were well treated in Foucha. The
major concern of the American Psy-
chiatric Association, which filed a
friend-of-the-court brief (7), was to
preclude psychiatric hospitals from
being used as repositories for dan-
gerous persons who are not mentally
ill. A majority of justices recognized
that concern. On the ocher hand, four
of the nine justices were willing to
allow persons who were not mentally
ill to be confined indefinitely in men-
tal hospitals merely because they
were dangerous. The shift of a single

~vote coutdalter—thHe-outcome-in a

fucure case.
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ALLEN SMITI JR.

Mental Disabilities
Board ot Visltors
Attorney at Law

P.O. Box 177

Warm Springs, MT. 49756
Telephonc: (40G6)G93-7015
Attorney for Plaintiffs

MONTANA THIRD JUDICIAL DISTRICT COURT, COUNTY OF DEER LODGE
HENDERSON HOUGHTON, RONALD Cause No. -223.0
WOOSTER, GENE LEISCHNER, DU QS 3
PNAUL WOODS, RUSSELL THOMPSON,
GARY SKULETICH, TINA PIERCE,
MATTHEW EDMUNDSON, ct. al.,

Plaintiffs
COMPLAINT FOR

DECLARATORY JUDGMENT
State of Montana, Department
of Corrections and Human
Services, Superintendent of
the Montana State Hospital,

[ SN S I B B R T R IR N S S S

Defendants.

1. The plaintiffs in this action are persons who: (1) have
been found not guilty by reason of mental disease or defect
pursuant to Section 46-14-301, MCA and its predecessors; (2) were
committed to tﬁe Montana State Hospital, Warm Springs, Montana; (3)
are currently patients at the Muntana State HHospital; and, (4) have
petitioned for releasze, have had Montana State Illospital staff
recommend their release our desire to petition for release from
their commitments to the Montana State Ilospital. |

2. Muntana statutes governing the release of plaintiffs
(Sec! iuns 46-14-302 and 303, MCA) require that the plaintiffs prove
that they are neither mentally ill nor dangerous before they may

be relcascd from the Montana “tate lospital.
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3. The Montana statutes for release directly violate the
plaintiffs' rights under the United Gtates Constitution as set

forth in Fouchdg v.}gouisiapg, U.s. , 60 U.S.L.W. 4359

(1992). The U.S. Supreme Court held in Foucha that: the state, not

the cpmmitted person, has the burden of proof in proceedings for
release from confinement; and, the state must prove by clear and
convincing evidence that the committed person is both mentally ill
and dangerous before the state may continue the commitment.

4. The Defendant State of Montana is responsible for the
enacégent, implementation and enforcement of the Montana statutes
at 1issue. The Defendant Superintendent of the Montana State
Hospital, Wara'Springs, Montana is responsible under Section 46-
1;—362, MCA for petitioning committing courts for the release of
persons committed .to the Montana State Hospital and thé custody of
the Superintendent pursuant to Section 46-14-301, MCA. The
Defendant Department of Corrections and Human Services requires
that the Superintendent acquire the Departments’' approval prior to
petitioning committing courts for release.

S. Plaintiffs are aware that the Department of Corrections
and Iluman Services is prepared to propose legislation to amend
Montana's statutes to conform with the holding in Foucha, however,
there is no assurance that such legislation will be enacted into
law, nor that the legislation enacted would meet the constitutional
standards set by Icucha. Further, the effective date for such

legislation, if enacted, could be as late as October 1, 1993.

6. Plaintiffs' rights are currently being abridged by having

COMPLAINT Page 2
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to proéccdv with petitions for release under <the current
unconstitutional statutory scheme. An action for declaratory
judgment, pursuant to Section 27-8-201, et. seq., is an appropriate
means to address the violatiun of plaintiffs' rights.

WHEREFORE the plaintiff{s request that the Court adjudge and
declare:

1. That Section 46-14-302, MCA is unconstitutional as it
violates the plaintiffs' rights under the Due Process. Clause
guaranteed by the fourteenth amendment to the United states
Constitution.

2. That the defendants, thelr agents and employees Dbe
enjoined from implementing, following or enforcing the provisions
of the current Montana statutes that require committed persons to
prove that they are no longer mentally ill or danqeruus:

3., That in any proceedings for the release of plaintiffs or
others similarly situated, the State of Montana shall have the
burden of - proving by c¢lear and convincing evidence that such
persons are both mentally ill and dangerous and therefore
appropriate for continued commitment to the Montana State Hospital.

4. Award the plaintiffs their costs.

S. Award the plaintiffs such vther relief as the court deems

appropriate and just.

—Fh
DATED this day of January, 1993.
/) ;
W St
{ AL A Lt . J
ALLEN SMITH JR. v
Attorney for Plaintiffs
COMPLAINT Page 3
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HB 255
TESTIMONY OF KIMBERLY A. KRADOLFER
ASSISTANT ATTORNEY GENERAL

I am a member of the Montana Mental Health Planning and
Advisory Council and appear today on behalf of the Council to
support HB 255. I have been an assistant attorhey general for the
State of Montana for nine and a half years. During my first four
or five years in that position, I handled virtually all of the
criminal appeals in which challenges were brought to Montana’s
statutes on the defense of mental disease or defect. The past five
years I have defended civil cases against the State of Montana,
including the Ihler class action lawsuit against Montana State
ﬁbspital at Warm Springs. It was based upon that bacgground that
the Department of Corrections and Human Services asked ﬁe to serve
as the Justice Department member of the Montana Mental Health
Planning and Advisory Council. I have served on the Council for
the past year and a half.

Several members of the Council worked with other interested
parties over the past year and a half to draft changes to the
statutes dealing with commitments of persons acquitted based upon
the defense of mental disease or defect. HB 255 was triggered by
a number of practical problems which arise in trying to apply the

current statutes. Some of those concerns were echoed in the United.

States Supreme Court’s decision in Foucha v. Louisiana.  That

decision was handed down last May.
The intent of this bill is to address the mandates which were

' set out in the Foucha decision and to then apply those mandates to



Testimony of Kimberly A. Kradolfer

HB 255

House Judiciary
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Montana’s statutes. The bill accomplishes a number of things.
First, it includes one minor "housekeeping" change which adds the
seriously developmentally disabled within the scope of these
statutes since they had not been included in the statutes
previously for evaluating the reason a person was unable to hold
a mental state which is a requisite element of an offense. The
bill provides for civil commitment under Title 53, chapter 20, MCA,

of anyone determined to have been acquitted of an offense based

upon his developmental disability.

-

§§cond, the bill addresses the mechanics of how. a person who
has been committed because he was acquitted of a crime due to his
mental disease or defect should be reviewed, how often such review
should take place, and what standards should be applied in
determining what sort of placement that person should remain in or

whether the person should be released.

1. Foucha v. Louisiana

The United States Supreme Court decision in Foucha v.
Louisiana held that a person who had been found not guilty by
reason of insanity (or by reason of mental disease and defect under
Montana’s statutes) must be handled as a civil commitment of some
sort. The opinion recognized that it was appropriate to presuppose
that a person who had just been acquitted of a crime based upon an

insanity or mental disease and defect was still suffering from
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mental illness and could be automatically committed for an initial
period of time. The opinion also suggested that it would be
permissible to have different levels of scrutiny that applied to
commitments depending upon the nature of the acts underlying the
offense that had been charged.

However, the opinion holds that a state has the obligation to
treat this as a civil commitment and to apply the same sorts of
standards and burdens that it would apply in other civil commitment
cases.

, The Foucha holding requires that after the initjal 180 day
commitment: (1) the State of Montana must assume the burden to
prove that a person should be recommitted; (2) the State must prove
the need for recommitment by clear and convincing evidence; (3) the
recommitment must be based upon proof that the person is still a
danger to himself or others; and (4) the State must prove that the
dangerousness is caused by the person’s mental illness.

In other wbrds, if a person was mentally ill at a given point
in time, but he has recovered from that mental illness and it is
under control and the illness itself no longer renders him
dangerous, the person cannot be constitutionally recommitted (even

if he is dangerous because of his criminal propensities).
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2. Levels of Scrutiny.

HB 255 amends the statutes by changing the burden of proof and
the standard of proof, and by prohibiting recommitment unless a
person is a danger because of his mental illness. It also provides
two tiers of scrutiny based upon the acts that formed the basis for
the original criminal charges.

First, HB 255 provides that where the charged offense involved
"a substantial risk of serious bodily injury or death, actual
bodily injury, or substantial property damage," the court can
immediately commit the person to the custody of the diggctor of the
Department of Corrections and Human Services to be piaced in an
appropriate mental health facility for custody, <care, and
treatment. By contrast, if an offense did not involve "substantial
risk of serious bodily injury or death, actual bodily injury, or

substantial property damage," the person would simply be committed

under Montana’s regular civil commitment statutes.

3. Jurisdiction.

Another change involves jurisdiction. Under HB 255, the
jurisdiction of the commitment will be moved to the location where
the person has actually been committed. This mirrors the process
that takes place in the regular civil commitment proceedings, where
the district judge of the district where the patient is located

would have jurisdiction over the proposed recommitment. (While
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that is often at Montana State Hospital at Warm Springs or the
Boulder Center for the Developmentally Disabled, it can also be in
community placements under certain circumstances.) The judge
presiding on th® case would be in the position to review
information pertaining to the patient’s behavior in his or her
community and to rule on the appropriateness of continuing such

placement.

4. Notice to County Attorney/Original Judge.

‘The bill also provides that the county attorney who handled
the matter originally when the offense was charged and the judge
who originally presided over the initial commitments shall be
allowed to continue to provide input on appropriate placement for
the person. The statutes as amended require notification of the
county attorney and the district Jjudge and also allow those
individuals £o have an opportunity to appear and provide
information to the district court which has current jurisdiction
over the person. This allows a higher degree of scrutiny than
would normally occur in any other civil commitment.

This provision is patterned after Montana’s sentence review
division statutes (which require that the county attorney and the
sentencing judge be notified of hearings before the sentence review
division and be given an opportunity to express their viewpoints

on any change in sentence of the inmate).
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5. Annual Review/Second Opinion.

The bill also amends the statutes to provide the same annual
review which other patients who are civilly committed receive and
to allow them to secure a second opinion from a professional person
of the committed person’s choice. This language is identical to
the statutes pertaining to civil commitments. As a practical
matter, such evaluations are conductéd with regularity and the
court regularly appoints one or more professional person at the
réquest of the patient 1in preparing for the recommitment
proceeding. Dan Anderson will address the fiscal note in his
testimony. However, there will as a practical matter be no fiscal
impact to this bill since in practice the courts have been

appointing professional persons of the patients’ choice to assist

in preparing for recommitment hearings.

6. Conditional releases.

The other portion of the statutes which are changed pertain
to conditional release of a person who had been acquitted based
upon mental disease or defect. At the present time, a district
judge has virtually unlimited jurisdiction over someone who has
been acquitted and is originally committed under these statutes.
There is a five-year limit on any conditional release during which

time a judge may revoke the release and bring the person back to
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the hospital. The problems that have occurred with this are the

same sort that are addressed in Foucha v. Louisiana.

In some instances, district courts have used the conditional
release provision to revoke a release into tﬁe community based upon
activity which had nothing to do with the person’s mental illness.
For example, a former patient who had been released to a community
was picked up for violation of drug laws. His mental illness was
not a factor in him violating statutes dealing with dangerous
drugs. Rather than prosecuting the person for a crime and sending
éhe person to prison, it was easier for the court ang the county
attorney to revoke the conditional release and to sendihim back to
the Montana State Hospital. Again, that is unconstitutional under
the Foucha decision. Such revocation or recommitment is not
constitutional unless the person is a danger and that danger is
caused by the person’s mental illness.

The changes to the statutes in this area will eliminate the
possibility of abuse since they will provide that judges cannot
repeatedly release someone and leave then out for nearly five years
and then simply revoke based upon some conduct which is a violation
of the terms of release. If the violation is caused by the
person’s mental illness and it demonstrates that the person is in
fact dangerous, such revocation is appropriate. However, unless
dangerousness can be tied directly to the illness, other criminal

proceedings would be more appropriate than recommitment.
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Additionally, if someone has been conditionally released, more
than five years has passed from his original commitment to the
hospital, and most of that time has been spent on community release
without incident, it is more appropriate to simply commit him
civilly on a new commitment under the regular commitment statutes
if the status of his mental illness warrants commitment. To simply
hold a prior «criminal charge over someone’s head for an
indeterminate period of time and to use that as a means of

maintaining control over the person is not permissible in light of

the Foucha v. Louisiana decision.

7. Lawsuit: Houghton v. State of Montana

On January 7, 1993, based upon the holding in Foucha v.
Louisiana decision, a lawsuit was filed by eight named patients at
Montana State Hospital who have been committed after acquittal
based upon mental disease and defect. Those patients filed suit
on behalf of themselves and all others similarly situated to
request an injunction against enforcement of Montana’s current
statutes. They request the relief which this bill would afford.
I would note that the hospital staff have identified a ninth
patient who falls into this category.

It is the position of the Montana Mental Health Planning and
Advisofy Council that this bill will establish the standards

required by Foucha. It will also structure the recommitment
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process to allow a higher degree of scrutiny in more serious cases
(where an act involved "substantial risk of serious bodily injury
or death, actual bodily injury, or substantial property damage").
It also provides a means for continued input from the original
county attorney and district court judge. This is therefore a more
desireable approach than simply imposing an injunction which leaves
questions about the procedures which should be followed, who has

standing to appear, the standards which apply, and how recommitment

review should be triggered.

Conclusion

The Montana Mental Health Planning and Advisory Council has
reviewed this area extensively and has sought input from the
hospital, local community mental health providers, the Board of
Visitors for Mental Disabilities, and from people working in the
criminal justice system. I would urge this committee’s thoughtful
consideration of this bill and that the committee issue a "Do Pass"

recommendation. Thank you.
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TESTIMONY OF JOHN LYNN S
DIRECTOR, COMMUNITY SUPPORT SERVICES
WESTERN MONTANA COMMUNITY MENTAL HEALTH

| have worked as a mental heaith professional in the public sector here in

the state of Montana for 12 years. During that time, | have been a member of
the Montana State Hospital Admission and Discharge Review Team which is
comprised of a group of professionals from the hospital and the mental heaith

" centers from around the state. We are charged with the task of reviewing all
admissions to the hospital and the subsequent discharges to assure
appropriate care. For many years the team has been frustrated by admissions
to the hospital of individuals found not guilty by reason of mental disease or
defect but for whom active treatment is not indicated. Historically, such
individuals remained at the hospital for periods of time often exceeding the
sentence which they would have received had they been found guiity of the
crime. Based on the United States Supreme Court decision in Foucha v.
Louisiana , this practice is now unconstitutional.

HB 255 would reconcile the Montana statute to the Supreme Court
decision while allowing for a review process that requires continued
hospitalization for those individuals who remain a danger to self or others due
to a mental iliness, but allows appropriate referral to community agencies for
those individuals who are no longer dangerous because of the iliness. The bill
makes good sense in terms of the utilization of the Montana State Hospital and
it makes good sense clinically. | respectfully request this committee recommend

passage of this legisiation.

o . smasmsmi A . AMINEQAL : AICENIH A - RAVALLIL - SANDERS
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First Reading Copy

Requested by Rep. Toole
For the Committee on the Judiciary

Prepared by John MacMaster
January 26, 1993

1. Title, lines 6 and 7.

Strike: "DEVELOP METHODS FOR QUICKLY RESPONDING TO EMERGENCY
MEDICAL SITUATIONS" :

Insert: "TO NEGOTIATE IN GOOD FAITH WITH OTHER LOCAL GOVERNMENT
ENTITIES AND POLITICAL SUBDIVISIONS FOR AN EMERGENCY MEDICAL
RESPONSE BY ANOTHER LOCAL GOVERNMENT ENTITY OR LOCAL
POLITICAL SUBDIVISION THROUGH INTERLOCAL AND OTHER
AGREEMENTS IN INSTANCES IN WHICH ONE OR MORE OTHER LOCAL
GOVERNMENT ENTITIES OR LOCAL POLITICAL SUBDIVISIONS ARE ABLE
TO PROVIDE AN EMERGENCY MEDICAL RESPONSE THAT IS QUICKER, OR
BETTER, OR BOTH"

2. Page 4, lines 6 through 10.

Strike: "develop" on line 6 through "providing" on line 10

Insert: "negotiate in good faith with other local government
entities and local political subdivisions”

Strike: "a" on line 10

Insert: "an emergency medical™

3. Page 4, lines 10 and 11.

Strike: "public" on line 10 through "entity" on line 11

Insert: "local government entity or local political subdivision"

Following: "agreements" on line 11 '

Insert: "in instances in which one or more other local government
entities or local political subdivisions are able to provide
an emergency medical response that is quicker, or better, or
both" ,

TITLE A BILL FOR AN ACT ENTITLED: "AN ACT MAKING LOCAL GOVERNMENTS LIABLE FOR CAUSING OR
CONTRIBUTING TO PERSONAL INJURY BY FAILING TO NEGOTIATE IN GOOD FAITH WITH OTHER LOCAL
GOVERNMENT ENTITIES AND POLITICAL SUBDIVISIONS FOR AN EMERGENCY MEDICAL RESPONSE BY
ANOTHER LOCAL GOVERNMENT ENTITY OR LOCAL POLITICAL SUBDIVISION THROUGH INTERLOCAL AND
OTHER AGREEMENTS IN INSTANCES IN WHICH ONE OR MORE OTHER LOCAL GOVERNMENT ENTITIES OR
LOCAL POLITICAL SUBDIVISIONS ARE ABLE TO PROVIDE AN EMERGENCY MEDICAL RESPONSE THAT IS
QUICKER, OR BETTER, OR BOTH. '

{c) a local government entity or local political subdivision that causes or contributes to personal injurv because of its

failure to negotiate in good faith with other local government entities and local political subdivisions for an emergency medical
response bv_another local government entity or local political subdivision in instances in_which one or more_other local
government entities or local political subdivision are able to provide an emergency medical response that is quicker, or better,
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la's- cxty and faral fre »
departmehts have been negotmtmgx
'-‘for the last 20 iyears. to" get” a J§
_ “quickest " response”. _.agreemcnt
“isigned between them.
"~ Mayor Dan Kemmis says Mis-
soula .residents won't stand for
any more foot-dragging, name
' _calhng, buck passing and excuses
“in:getting}such -an agreement, for
*medical emergencies up and run-
' ning. So he wants.to pcrsonally
| light a fire under. the ncgonators
*'to Speed thing$ up. - ISR 1
i-On Monday, he asked the city’
council for pcrm'ssxon to take'a"
ﬁ personal. hand in pushing the oft- -
- delayed- negotiations along, and to

—

" put on the record it is a high pri-

= Ority item for the city.
W He wants 2. Iesolution’ that”

' would allow Mm “‘to contact the
Missoula’"Rural Fire Dcpartment
1mmedlate]y commumcatmg tO
the Rural Fiz Department the
contents ;of this . resolution, , and:
‘ arranging a meting to develop a
plan for: quicksst station response

ﬁfor ‘medical emergencies through-
out the urbanizad area.”

: The resolutxnt 5ays that it is of

& the. “highest prority”” to develop

“wma plan for cinwrural cooperation’
$o that whichever department can
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’

’ . .get to an emergency medical call |+
« first does so, ¢ven if the medical |’
ﬁcalls is outside he agency s formal E:
Jurxsdlcuon U

‘The mayor satroduced his reso-
ution. Monday 3t the regular city
weouncil méeting. It was referred to -
- committee, and should be back t
for full counci action in about

| s wo weeks, the mayor said — if
he mayor gers 3 quick. response
%rom the city Councxls Pubhc

,, Safety Commx:"*
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Rural Flre board cmc

By MICK HOLIEN-
of the Missoulian

. without respect to boundaries,””

The Missoula Rural Fire District Trustees
Wednesday night unanimously . approved an
agreement with the Missoula City gxre Depart-
ment that will ensure that the nearest fire crew
will respond to emergencies.

Rural volunteer firefighters strongly
endorsed the agreement Tuesday and the Mis-
soula City Council unanimously supported the
nearest available stanon response agreement
last week.

Missoula Rural Fxre Chief Paul Laisy was .

predictably ecstatic. ‘It is morally unaccepta-

ble for people having a fire or medical emer- -

gency to wait for a unit when the closer station
can’t respond. If we can all make this work,
and I'm sure we can, this is a step towards a
lot better relauonshlp between departments in
the valley.””

Rural Fire board chairman Jim Lofftus
said this could be just the beginning. “I hope
eventually there is a full—blown aﬂre..mc'lt (with

all neighboring fire departments) in the val
he said.

“The agreement is effective immediat
but wiil not be implemented until after the f
of the year, when addresses are reprogramr
into the 9-1-1 computer, said Laisy.

**We'll probably use mutual aid even m
until then,” he said. The mutual aid agreem
is the forerunner to this pact and allows e
department to request the other’s assista
upon request.

Here is how the agreement works:

An emergency call will either be simul
to both departments or dispatched to the c
est fire station.

Each department will respond to an en
gency call within its own boundaries with
normal complement of personnel and eq
ment. The station closer to the emergency
respond with one engine regardless of
boundary.

The first engine arriving on the scene
take command, assess the situation and call
any additional equipment.



Council rebuffs mzair g
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Majority says no to emergency-response rsoluiion 1

Those locations including a new proposal to put the

hub outside the Missouls Public Uibriny at 300

- - Main St. about two blocks cast of its current locsg
“Butt out, Mr. Mayor,” a majority of the Mis- tion.

soula City Council in effect told Dan Kemmis Mon- The action on Kemmis' vinerpeney-cooperation

day night by rejecting a resolution he lobbied hard  resolution came shortly alter ciry Lire Chicl’ Chuci

By JOHN STROMNES
of the Missoulfian

for that would have maqe an emergency responst  Gibson told the council that e aied Runal Chiel Pay
agreement between the city and rural fire depart-" [ aisy carlier Monday had reached a verbal avrcemen
ments the top city priority. . on how to provide closest stativn tesponse tor medi-
The mayor’s resolution also would have given  cy] epergencics.
him the council’s blessing to contact the rural firc . o
department to push the negotiations along,. ed area PS;-S: nacggrcétcl::::?artls ‘l‘:ggk{?‘lj:‘:l‘“! :;::::\.uu hnl\;:cnucuﬁy }
' i eeting filled with 3¢ npass - i
In anther ooty i g filled wi didn’t want to cover some riral fecitory near the cxié

the stuff, the council decided to hear comments Oct. "

19 on a plan by councilman Norm Laughlin to evict = and how Rural Fire, maunel mostly by volurs@
Farmers Market from its Circle Square location of fe¢rs, would be able to give city residlents their tafg
the last 20 ycars to make way for the Mountain Linc moncy’s worth when responding (o city calls. The |
bus transrcr staﬁcn. At thc rcqucst of councilwon]an agrccnlcnt must Sli” bc l'L'llllCl'(l bes '\\‘ll(lilé’_ :lll(l \\'l(hs :
Elaine Shea, the hearing will also scck comment on : ’
other possible locations for the bus transfer station.

(Sce COUNCIL, I N 0) l .

tand scrutiny of scveral commit- 1. -
tees, including an ad hoc fire pol- | ;-
icy committce, the city’s Public
Safety Committec and the inde-
pendently clected Rural Fire Dis-
trict board. It can then come to
the full council for review.

“This (the mayor’s resolution)
will muddy the waters,” said
Alderman Jack Reidy of Ward 5.

—— e
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One department will not have the authority -
to cancel another, but may advise the other to |
proceed at a slower pace, depending on the sta~ -

Reidy, along with AL Sampson,
Bob Ilermes, Curtis Horton, Bill

i

Y a sloy Potts, Norm Laughlin and Donna :
€ tus of the situation. o . Shafer voted against it.
4 Some areas that will “receive quicker re-

sponse automatically because of the agreement:

‘I fail to sce how putting the
city council on record (supporting

‘e 4 e

- .M Union Square Apartments, Missoula , h h
¢  Community Hospital and Big Sky High School :}:: '33{ :rr 5 rcsloltj “gn)kmUdd'es E
1 on South Avenue. They are in the city, but woma Cls" é-‘o ?.c Alder- P
s closer to the rural station at South and Re- an Chris Gingerelli of Ward
Y serve. 3. Gingerelli, Elaine Shea, Kelly
/ M Businesses on the east side of Reserve Sﬁi“‘"lc“ﬂ Doug Harrison and 1
t  Street north and south of South Avenue. Some Mike Cregg voted for the mayor's |
- are in the city, but again closer to the rural sta- m"{;".;’vcr' . ‘
~ tion. ) ' T 1¢ [ull council did approve a
~ B Pattee Canyon. Located in the rural fire resolution originally sponsored by | :
5 district, blllt the city station at 39th and Russell f;\l Sampson, [ormer firc chicf of : %
- strests is closer. the city fire department and a vet-
1 3 Upper Grant Creek and Snow Bowl ¢ran council member from Ward Y
:  roads. In rural fire"s jurisdiction, but closer to 6, iimpl)f urging Laisy and Gibsen &
l c:tyéiress down;owhn sgagon. . b oot lo “continue to negotiate.” !
1 ome of the industrial area north o In other acti i |
r West Broadway. Closer to city fire’s downtown unanimously ap}:?'g;/e:lhcpr?cl;::g;
station, but in rural fire’s jurisdiction. of ‘a lot along North Reserve
Street (Gateway Place 20A) for I
$251,000 from a Washington firm, -
A&C Ventures 1I, for Missoula’s - ¢
future foprth fire station, should a
$3.35 million fire station bond f
issuc be approved in the Novem- !
ber clection. ¢




MISSOULIAN EDITORIAL

C‘ity officials have no excuse
or foot-dragging in fire fight

f Mayor Dan Kemmis and the City Council won’t

¢ putan end to the unprofessional rivalry that

& cuides the Missoula Fire Department’s dealings
with the rural fire district that surrounds the city,
unters should elect a city government that will.

! This suggestion comes as we watch council
Wsmbers and fire officials drag their heels over a
common-sense pact for dispatching emergency help in
t++ Missoula area from the closest fire station. Many
4 v residents live closer to rural fire stations than city
ﬁtions, while some city stations are closer to rural

-¢ district residents.

i Under current practice, 9-1-1 dispatches city fire
'S to ecmergencies inside the city limits, while rural

‘¢ crews are sent to emergencies outside the city

niuts.

. The folly of this territorial approach became
Wmoarcnt once again recently when heart-attack victim
snnic Babbitt dicd after waiting for help from a
«:ral fire station to make a 12-minute drive to reach
= — twice as long as it would have taken city
:Efighters to make the trip from the downtown fire
:ation. Although this incident has received unusual
¢ zntion because it involved a death, it’s hardly an
%éﬁ:ormnon occurrence. We've complained about the

ho’s in charge here?

situation for yecars, to no apparent avail.

The city’s rcluctance to enter an agreement to
have emergency help dispatched from the closest fire.
station to the scene is ticd in part to the annexation
issue. The idea is that if you want help from the city,
you’d best be in the city when you need it. That cold,
burcaucratic sentiment has never been more clearly
stated than by Alderman Al Sampson in Monday’s

- Missoulian: ““I think an automatic aid agrcement

might be useful, but if people do not want to pay for
the protection, I don’t know why they should be given
protection.”” His view ignores the fact that many city
residents live closer to rural fire stations and might
appreciate speedy assistance in cmiergencics, even
though they don’t pay taxes to Rutal Fire. For what
it’s worth, Bonnic Babbitt was a city resident who had

the misfortune to work at a business outside the city

limits.

For years, Missoula Rural Firc District was the
city’s primary antagonist in battling anncxation, and
animosity toward rural firc scems to cloud judgment
at City Hall. There’s also a labor issuc involved, since
the city Firc Department is staffed with union
fircfighters, while Rural Fire uses a combination of
paid and volunteer firefighters.

None of those issues add up to a good reason for
not having closest-station responsc. The bottom line is
this: Your life may depend wherc you happen to be
when you need help.

sioula
ndup

OWNsS mayor's

:%OHN STROMNES
=72 Missculian

A City Councii ccmmittee Tuesday re-
#e:d an attempt by Missoula Mavor Dan
.omris to urge closer cooperation betwezn
Meosoula’s city and rural fire departments
i responding to medical emergencies in
. WEoula’s urban arca.
The Public Safety Committee refused to
'arse a resolution allowing the mayor to
. k toward an agreement even though
" mmis warned that public support for a

bailot this November may dissipate if an
agresment is not reached soon benwveen the
two long-warring fire departments.

“We nced to demonstrate clearly to the
public our commitment to coordinated
emergency services in the urban arca. I be-
lieve any delay in doing that now wiil be
dstrimental in the public eye™ to supporting
the bead issue, the mayor said.

“[ think the (Kemmis) resolution is
unnecessary,”’ said Council President Al
Samson, a retired city firefighter who took
the lead in opposing the mayor’s resolution.
In his many years on the council, Samson

closer ties between the city and rural emer-
gency agencics, in part on the grounds that
people living outside the city limits do not
pay city property taxes and therefore do not
deserve the servicas the city ftire depuriment
provides residents.

Another oppencnt of the muyors raso-
lution, Ward 5 representative Curtis Hor-
ton, said council endorsement of the
resolution itself made the issuc a *‘political
football.”” Ward 2 council membzr Donna
Shaffer, said such a resolution was ‘‘prema-
ture.”’

The mayor has made no secret of his be-
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What are they drinkin:

UprOOﬁng FarmerS’ Market summer months have played an important role in

: ) . . giving people a reason to care about a portion of
IS COU”CII S SoggleSt ldea yet the downtown that needs all the vitality it can get.

Replacing the festival-like atmosphecre of the

omebody should test the water piped into market with exhaust-belching buses would only
Missoula City Hall. There are indications promote decay in the arca at the northern end of
that something is making certain members of Higgins Avenue. .
the City Council so light-headed that they can’t Mountain Line docs necd a new trn!\stjcr site,
think straight. ' The current site outside the 1S West building has
What else could explain the City Council safety problems, and pollution from the buses is a
Public Safety Committee’s proposal to evict threat to delicate telephonc switching cquipment
Missoula’s beloved Farmers’ Market from Circle’ inside. While there may be no perfect site for the

Square, forcing the market to relocate to Caras buses to load and unload transferring passengers,
> . .
Park? scveral sites downtown and clsewlioie & Ui

community would be better than out-of-the-way
Circle Square. Bus ridership is tow cuougl as it is
without forcing many passcngers to walk farther
between the bus and their downtown destination.

What besides ingestion of water-borne toxins
could account for the same committee’s proposal to
fsnovc Mountain Line’s bus transfer site to Circle

quare, a terrible and inconvenient location that Finally. members of the Public Satet
even the bus systerr} S Managers oppose? Committcg’should not have the last wnnlyon closer
: And what, besides something bad they drank,  cooperation between city and rural fire
could lead members of the Public Safety departments. There’s no legitimate reason why

Committee to flatly reject Mayor Dan Kemmis’ Missoulians shouldn’t reccive emergency help from
responsible proposal that he work to foster a closer (e nearest source — regardlcss whether it's in the
working relatxonshxp between the stsqula_ Fire city or rural fire’s jurisdiction.
Department and Missoula Rural Fire District? We aren’t sure what’s been so badly affecting
These three recent actions defy common sense.  the judgment of council members. We do know
" The proposal to relocate Farmers’ Market how they can be set straight, however. ’ick up the
should be resisted by all Missoulians. More than phone and call them, put pen to paper and write
mere tradition is at stake here, although 21 years of them, or trot on down to the next council meeting
tradition shouldn’t be ignored. Circle Square is to give them a picce of your mind. Tell them you
perfectly suited to the tremendously successful and  don’t want the Farmers’ Markct uprooted, you
popular market; Caras Park is not. Moreover, want Mountain Line to have a iogical home and
Caras Park is plenty busy as it is. Just as you take public safety seriously, even if the
important, the twice-weekly markets during the council’s Public Safety Committee doesn’t.
WEDNESDAY S 77—~ = O~

GOVERNNMENT SPENDING

Missoulian
september 30, 1992

EXHIBIT T
sre_galas

idents want such an agreement, especiaily
ce the death of a Missoula woman from
heart attack in August received wide-
cad public attention. The city fire truck
t cotld have offered her the quickest aid
s not dispatched because the woman, a
* resident. was siricken at her workplace,
¢ outside the city limits.

After Tuesday's vote, city Fire Chief
sck Gibson asked the committee if he
uld continue any negotiations at all with
counterpart in rural fire.

The committee passed a motion from

nson to allow Gibson to continue to ne-
Tmr s aavietl Movemnml e W e Do T om Ty
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Representative Russell Fagg TAGG 550

CHAIRMAN, JUDICIARY COMMITTEE Faquq} 97,7 s, 0535

Capitol Hill Station

Helena, MT 538620
RE: HB 2 57
Dear Chailrman rg /

The City of Bozeman i1s opposed to HB 257. This hill removes
immunity and makes local governments financially liable when they
fail to quickly respond or when the city or county is unable to
enter into an interlocal or other agreement with a private entity
or another public entity. This bill creates an unacceptable burden
upon the citizens and taxpayers of cities and counties.

The reasons for our vehement opposition are:

1. This bill invites litigation and could be interpreted
to impose an absolute liability upon cities and counties.
In each emergency response, there exists an allegation
that cities and counties could have responded 3 minutes
guicker, 2 minutes quicker, 1 minute guicker, 45 seconds
guicker, etc; therefore, the city or county should be
held pecuniarily responsible. This creates a deep pocket
for the injured individual against the government and not
against the person who actually caused the emergency
condition, like the uninsured DUI driver, the abusive
spouse, the arsonist, and even when this injured person
created the emergency. The bottom line is the taxpayer
pays and not the responsible party.

2. In order to respond to this unfettered standard of a
"quick" response, taxpayers could be required to build
response stations in wvirtually each neighborhcod to
ensure this 3 minute or 2 minute quicker response time.
Along with each station comes more personnel and
egquipment. Moreover, the cities haven’t been given the
flexibility under I-105 to meet this future mandate,

3. Cities and Counties would be held responsible when
private entities refuse to enter into an agreement with
the government entity even though the private entity may
have the better expertise and resources to respond to an
emergency situation.

HOME OF MONTANA STATE UNIVERSITY
-—nmmr—AAPAN M U Y MAICTAAANIE PADW
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HB 257

4, This bill creates & special duty to respond upon
local governmente which does not currently exist under
the law,.

This bill purports to be & solution for perceived government
inaction in developing interlocal agreements for responding to
medical emergencies but it does not create legislation which
promotes the development of these agreements. The best tool to
promote the purpose of this bill is to remove the likelihood of
liability, like the good samaritan law, instead of increasing
liability. HB 257 1is a ruse to make local governments and
ultimately the taxpayers deep pockets.

Very truly yours,
CITY %Rq Y'S OFFICE

%ﬂa N

Paul Luw
City Attorney

PJL
CC: Jomes E. Wysocki, City Hanager
Alec N. Hansen,
Ht League of Cities & Towns
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EXHIBIT.

HOUSE JUDICIARY COMMITTEE MEMBERS DATE L’%,/Z’Cej
MONTANA STATE LEGISLATURE s AR AT T
CAPITOL STATION

HELENA, MONTANA 59620

RE: OPPOSITION TO HOUSE BILL 257 MAKING LOCAL GOVERNMENTS LIABLE
FOR CAUSING OR CONTRIBUTING TO PERSONAL INJURY BY FAILING TO
DEVELOP METHODS FOR QUICKLY RESPONDING TO EMERGENCY MEDICAL
SITUATIONS

Dear Honorable House Judiciary Committee Members:

The purpose of this letter is to express the City of Missoula's
opposition to House Bill 257 entitled "An Act Making Local
Governments Liable for Causing or Contributing to Personal Injury
Bv Failing to Develop Methods for Quicklyvy Responding to Emerdgency
Medical Situations".

The Citv of Missoula opposes House Bill 257 for the following
reasong:

(1) HB-257 could potentially generate claims and litigation
against local government entities or political subdivisions by the
very existence of the statutory language it sets forth. Tt costs
thousands of dollars per lawsuit to defend frivolous lawsuits.

(2). HB-257 is an invitation for claimants to assert claims as
to what the legal "Causes" of the personal injury purportedly was.
For example, was the personal injurv caused bv heart attack or the
local government entitv's emergency medical response or purportedly
some combination of these two.

(3) HB-257 is an invitation to c¢laimants to assert claims as
to whether or not the 1local government "contributes" to the
personal injury. For example, response time disputes and whether
delay purportedly contributed to the personal injury.

(4) HB-257 requires local government/political subdivision
methods for "quicklv responding to emergencv medical sgsituations”
and thereby invites c¢laimants to assert c¢laims as to what
constitutes an adequate or acceptable method for ‘"quicklv
responding to emergencyv medical situations™.

(5) HB-257 creates an opportunity for a claimant to assert
claims against a local government/political subdivision when the
closest fire station's fire truck is alreadv on an emergency
service call at the time a second emergency occurs in the



House Judiciary Committee Members
January 26, 1993
Page . Two

geographical area near the fire station and the 1local
government/political subdivision 1is not able to provide its

quickest or as quick a response as normal to the subsequent call '
because the fire truck(s) is/are alreadv engaged in a previous

emergency call.

(6) HB-257 could <cause a local government/political
subdivision to expend substantially more money on firefighter
overtime pay if the local government/political subdivision believes
it must call out back up firefighters to work at a fire station in
order to attempt to reduce or avoid 1legal liability exposure
pursuant to HB-257 while the on-duty firefighter crew is engaged in

a prior fire service call.
Please kill HB-257.

Yours truly,

gww % vzl

1m Nugpnt
City Attorney
cc: Mavor; Citv Coun

Chuck Gibson; Marshall Kyle
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DR: ERNEST WILLIAM JEAN
SUPERINTENDENT February 19, 1993
Ph. (406) 2736751
VANCE VENTRESCA
ELEM. PRINCIPAL
Ph. (406} 2736741
BRADY D. SELLE
SECONDARY PRINCIPAL
Ph. (406) 2736301 Representative Kary! Winslow
Capitol Station
CATHY BINANDO Helena MT 59601
BUSINESS MGR.

Ph. (406) 2734751

Dear Representative Winslow:

| am writing this letter to express my opposition to the passage of SB15 and SB19.
These two bills create a legislative negotiations for individual schoal districts.

Since the advent of Title 39 (the Public Sector Bargaining Act), these two items
have been bargained between employees and school districts, -both successfully
and unsuccessfully, over the years. School districts, at times, and Florence-Carlton
is an example of one, have given large salary increases in lieu of placing these
language items in the collective bargaining agreement. It seems unconscionable
to me that the legislature would enact items that are the rightful place for actions
that should take place at the table. If the legislature wishes to establish, through
legislative action, collective bargaining issues, then it would seem logical to me that
the legislature should repeal in its entirety Title 39 Bargaining Act.

‘Again, | urge you to vote NO on both SB15 and SB19.

Dr. Ernest William Jean,
infendent

EWJ/dr

5602 Old Highway 93, Florence, MT 59833 - Stevensville Phone No. (406) 777-3902 - FAX No. (406) 273-2802
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PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY.

WITNESS STATEMENT FORMS

ARE AVAILABLE IF YOU CARE TO SUBMIT WRITTEN TESTIMONY.
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