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MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By CHAIRMAN RUSSELL FAGG, on January 26, 1993, at 
8:00 a.m. 

ROLL CALL 

Members Present: 
Rep. Russ Fagg, Chairman (R) 
Rep. Randy Vogel, Vice Chairman (R) 
Rep. Ellen Bergman (R) 
Rep. Jody Bird (D) 
Rep. Vivian Brooke (D) 
Rep. Bob Clark (R) 
Rep. Duane Grimes (R) 
Rep. Scott McCulloch (D) 
Rep. Jim Rice (R) 
Rep. Angela Russell (D) 
Rep. Tim Sayles (R) 
Rep. Liz Smith (R) 
Rep. Bill Tash (R) 
Rep. Howard Toole (D) 
Rep. Tim Whalen (D) 
Rep. Karyl Winslow (R) 
Rep. Diana Wyatt (D) 

Members Excused: Rep. Dave Brown (D) 

Members Absent: None. 

Staff Present: John MacMaster, Legislative Council 
Beth Miksche, committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: HB215 

Executive Action: None. 

HEARING ON HB 215 

opening statement by Sponsor: 

REP. VIVIAN BROOKE, HD 56, Missoula. A BILL FOR AN ACT 
ENTITLED: "AN ACT REVISING THE LAW OF DEVIATE SEXUAL CONDUCT 
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BY DECRIMINALIZING CONSENSUAL SEXUAL RELATIONS BETWEEN PERSONS 
OF THE SAME SEX; AMENDING SECTIONS 27-2-216, 41-3-102, 45-1-205, 
45-2-101, 34-2-103, 45-2-104, 45-5-505, 46-16-216, 46-18-201, 46-
18-303, 46-23-502, 50-20-109, AND 61-5-405, MCA; AND PROVIDING AN 
IMMEDIATE EFFECTIVE DATE." 

This bill has generated a lot of controversy and attention. REP. 
BROOKE hopes, along with other proponents, it will bring clarity 
and understanding to a simple request to repeal the law. 

REP. BROOKE asked the audience to try and understand the 
simplicity of the bill. The heart of this legislation is on page 
6, lines 2-4. This definition has been eliminated, and with it, 
the felony statute is also eliminated. The definition which was 
struck on lines 3 and 4 define the crime from which there is no 
victim, but there is a punishment of ten years or $50,000 or 
both. However, because this law is on the books, there has been 
victimization of innocent law-abiding citizens. Those in the 
legal profession will expand on this area, and some of the 
victims will also testify. 

The AIDS virus has become enemy number one. Many times the 
victims of AIDS are targeted as the enemy. During the hearing, 
REP. BROOKE encouraged the audience to remember, it's the virus 
that is the enemy, not the victim of the virus. The proponents 
of HB 215 firmly believe its passage will eliminate one' barrier 
to the defeat of the virus. The repeal is only one barrier, 
there are many, many more. She realizes most people are not 
naive to think that the repeal will guarantee a total elimination 
of the virus. The repeal only allows one barrier to be removed 
in this battle. She warned the audience that they will hear 
opponent~' testimony that states repealing this law will cause 
greater incidence of AIDS. The statistics show the Dakotas and 
Wyoming, with no such laws on the books, have the lowest 
incidence of AIDS. The South, where the laws are the toughest, 
have the highest incidence of AIDS. However, there are so many 
variables regarding the virus that it is difficult to analyze 
these facts in such a narrow scope. Health professionals 
testified and included exhibits further in this area. EXHIBIT 1. 

In conclusion, there are constitutions providing for the 
protection of individual rights and the protection of the 
minority. Determination is made by majority rule, but with that 
majority rule, there is an absolute ultimatum that rule cannot 
trample the rights of the minority. 

Proponents' Testimony: 
• 

Holly Franz, Women's Law section, state Bar of Montana. 
EXHIBIT 2. 

John Conner, appearing on behalf of Montana Counties Attorney's 
Association. HB 214 deals with a criminal statute, and 
Mr. Conner's purpose was to present, to the committee, a 
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perspective to the criminality of the offense that's defined as 
deviant sexual conduct. During Mr. Conner's 18 years experience 
working with the criminal justice system, he has never been aware 
of any criminal prosecution that occurred under this standard 
with respect to consensual sex acts. There have been 
prosecutions under this statute, or acts that have not been 
consensual in nature, and the statute is brought about to cover 
those acts. There are also other statutes such as sexual 
intercourse without consent, sexual assault, and incest which 
provide greater penalties for those kinds of non-consensual acts. 
The problem with this statute from a prosecution perspective, is 
that it is simply not enforceable. In order to convict one of a 
criminal act, there must be proof beyond a reasonable doubt, and 
in order to obtain proof beyond a reasonable doubt, there must be 
evidence to convince a jury or a court. Obtaining evidence of a 
consensual act, whether it be sexual or otherwise, is virtually 
impossible. It becomes particularly difficult when seeking 
evidence about consensual acts that occur in private, and 
Mr. Conner suspects that any effort to obtain evidence to 
sUbstantiate prosecution may indeed impede our constitutional 
rights of privacy. He pointed out that when there is a 
consensual act such as this, the act involves two persons who 
are, in effect, by definition of law, accountable for or 
accomplices in the commission of the offense. Under Montana law, 
a person cannot be convicted of a criminal act solelY.9ut of 
testimony from an accomplice. There has to be sufficient 
corroborating evidence, and that corroborating evidence has to be 
mo~e than just evidence than the fact that an act occurred, and 
the perspective defendant's testimony has occurred. From 
Mr. Conner's perspective, this statute presents some very real 
practical problems in its enforcement, and the Montana Counties 
Attorney's Association does not think it is enforceable when it 
comes to the aspect of the time to prosecute the defense. 

Samantha Sanchez, Board of Directors, Montana civil Liberties 
Union and representing the American civil Liberties Union. 
EXHIBIT 3. 

Bob Johnson, Director of Lewis and Clark city/County Board of 
Health. EXHIBIT 4. 

Revel Miller, Ph.D., Clinical psychologist, Helena. EXHIBIT 5. 

Bruce Desonias, past president of Montana Public Health 
Association. EXHIBIT 6. 

Peter Shober, University congregational Church, Missoula, 
Montana. EXHIBIT 7. 

Ken Toole, Montana Human Rights Network. The network is a 
statewide organization which dedicates itself to ending the 
efforts of statewide hatreds in the state of Montana. vicious 
attacks and the most violent acts of the hate movement are 
directed towards gay men and lesbians. The Network spends a lot 
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of time analyzing the tactics and trends in the racist community 
and know that they use fear and ignorance to recruit. They look 
for issues which enable them to appear as though they are public 
mainstream, and they target groups of individuals that they 
believe are isolated and powerless in society. By labeling 
homosexuals as criminals, society is conveying the message that 
they are not a part of our community, that they are outside the 
system and do not enjoy the same protection most of people take 
for granted. This is a basic human rights issue, and it is the 
Network's opinion that gay men and lesbians have a right to equal 
protection under the law and should not be treated as criminals. 

Floyd Cochran, offered personal solicitation of support. 
EXHIBIT 7. 

Curt Nelson, offered personal solicitation of support. EXHIBIT 8. 

Lorene (wishes to remain anonymous), offered support for HB 215. 
EXHIBIT 9. 

steve Betts, Associated students university of Montana. 
EXHIBIT 10. 

corky smith, offered personal solicitation of support. 
EXHIBIT 11. 

Ellen Leahy, Health Officer, city-county Health Department, 
Missoula, Montana. EXHIBIT 12. 

Linnea Wang,. Clerk of Helena Worship Group. EXHIBIT 13. 

Micki Wolstad, offered personal solicitation of support. 
EXHIBIT 14. 

Debra Dawson, Missoula Women for Peace, Branch of Women's 
International League for Peace & Freedom. EXHIBIT 15. 

D. starshine, Ph.D., High School Teacher, Helena School District. 
EXHIBIT 16. 

Carl J. Donovan, President of the Board of Directors, ACLU of 
Montana, Great Falls. EXHIBIT 17. 

opponents' Testimony: 

Joseph A. Zavaletta, Attorney at Law, Billings. EXHIBIT 18. 

Frederick N. DeMato, Jr., Liberty Baptist Church, Helena. 
EXHIBIT 19. 

Mark H. Mozer, Ph.D., Clinical psychologist, Helena. EXHIBIT 20. 

Beverly Oard, private citizen, Great Falls. EXHIBIT 21. 
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B. John Heetderks, M.D., Board certified-American Board of Family 
Physicians. EXHIBIT 23. 

Informational Testimony: None. 

Questions From committee Members and Responses: 

REP. RICE said that the most significant decision on the record 
at this point in the united states Supreme Court, is it has 
indicated that homosexuality is not a civil right. In the area 
of health, homosexuals currently have the right to be tested for 
the HIV virus. REP. RICE believes the 1991 Legislative Session 
regarding executive prosecution for people seeking treatment of 
testing for HIV solves that problem. In the area of violence, he 
agrees with REP. BROOKE that the passage of this law will not 
solve that issue, nor endorse it. REP. RICE is more concerned 
about the effort to endorse the teaching of alternative life 
style living in the schools. He asked REP. BROOKE if she 
endorses the teaching of alternative lifestyle living in the 
schools. REP. BROOKE said she has not reviewed the school 
curriculum, nor is she an expert on this issue. She said this is 
an,issue for the curriculum committee within the local school 
districts. That decision and that approval goes to.those 
committees who wish to bring that decision forward to the 
appropriate committee level. 

REP. CLARK asked REP. BROOKE how long this current law has been 
in effect in Montana. REP. BROOKE said that the history of this 
bill was part of a criminal code revision and accepted in the 
early Seventies. At that time, there was discussion about a 
repeal. The members of that committee, and those who had worked 
for many years on the bill, were afraid that if the section was 
stricken from the bill, it would open a lot of controversy. 
There had been discussion, at that time, that the repeal should 
be eliminated. REP. CLARK said there has been a lot of violence 
in the past decade concerning this issue and asked Rep. Brooke if 
she was aware of any cases of violence and if these people were 
prosecuted? REP. BROOKE knows of one incident that occurred on 
the University of Montana campus. A student who was openly gay 
who lived in the dormitory was harassed. She believes there was 
some destruction to his dorm door and other parts of his room. 
The people who had done the damage were never prosecuted. 
Mr. Toole said this is an issue that the Network has been very 
conservative about. Montana doesn't have any hate crime 
enforcement, so it's very difficult to get a handle on how much 
of this kind of violence goes on in Montana. The Network has 
antidotal kinds of evidence, i.e. referrals, etc. It is aware of 
at least four different incidences in the state in the last two 
years, and none of those have been prosecuted. 

REP. TOOLE asked Mr. Conner what constitutes a problem, and how 
difficult is it to develop a case to enforce this statute? 
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Hr. Conner said it's difficult to obtain adequate evidence, and 
law enforcement cannot prove probable cause to justify a 
conviction. 

REP. BERGMAN asked Dr. Heekderks, since the gay community can 
already get AIDS testing, what is the bill going to change if it 
is repealed. He said changing the bill should not do anything 
different. 

Closing by Sponsor: 

REP. BROOKE emphasized that AIDS has been confused and 
stigmatized in this hearing. She also stressed the fact that the 
segment of the population that had experienced the greatest 
increase in AIDS were heterosexual women. REP. BROOKE pleaded 
that people cannot force their moral codes on each other, and it 
is her opinion that society should not put this moral code in the 
law. This law does not give gays and lesbians special laws, only 
equal rights. 
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ADJOURNMENT 

Adjournment: 10:00 a.m. 

RF/bcm 

HOUSE JUDICIARY COMMITTEE 
January 26, 1993 
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BETH MIKSCHE, Secretary 
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WOMEN'S LAW 
EXHIBIT '~'t2 

TE1-
SECTIO~tff; -aJ.i = 

STATE BAR OF MONTANA 

TESTIMONY IN SUPPORT OF HOUSE BILL 215 

My name is Holly Franz. I am testifying on behalf of the 
Women's Law section of the State Bar of Montana. The Women's Law 
section strongly urges the passage of House Bill 215. 

As explained by Representative Vivian Brooke, House Bill 215 
decriminalizes adult consensual homosexual relations. This bill 
only impacts private, consensual conduct between adults. It has no 
impact on Montana's existing rape statutes. Despi te the passage of 
this bill, it will continue to be a crime to force a person of the 
same gender to have intercourse without consent. Likewise, it will 
continue to be a crime to have sex with a child or a mentally 
defective person who cannot legally consent to sex. These 
nonconsensual activities will continue to be criminal. 

The issue before the legislature is not whether or not one 
approves of homosexuality. Lesbians and gay men will continue to 
be born and have loving relationships regardless of whether this 
bill passes. The issue is also not whether a particular religious 
view supports homosexuality. Many activities, such as divorce and 
adultery, are condemned by many religions, and yet they are not 
defined as criminal. -

The sole question before the legislature is whether it is 
appropriate for private, consensual relations between adults to be 
defined as a crime. The answer is a resounding No. The difference 
between criminal and noncriminal sexual acts is consent. Where 
there is no consent, a crime has been committed. Where there is 
consent, there is no crime. The state has no legitimate business 
in the private bedrooms of consenting adults. Cries of morality 
and decency do not overcome an individual's right to privacy, 
particularly in the State of Montana where we cherish our privacy 
and have provided strong protection for it in our constitution. 

As early as 1955, the Model Penal Code, adopted by the 
American Law Institute, recommended the decriminalization of 
private, consensual sexual conduct between adults of the same 
gender. The American Law Institute has been joined by the American 
Bar Association, the American Psychiatric Association, the American 
Medical Association and a host of other groups in urging the 
decriminalization of homosexuality. The majority of the states, 
including Washington, Oregon, Wyoming and North and South Dakota, 
have heeded the call and decriminalized adult consensual homosexual 
relations. It is time for Montana to join her sister states and 
repeal this archaic law. 
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Mr. Chairman, Members of the committee, my name is Samantha 
Sanchez and I am here today as a member of the Board of Directors of 
the Montana Civil Liberties Union. I represent the ACLU in supporting 
the repeal of the sexual deviancy statutes and I would like to 
specifically address the constitutionality of the existing law. It seems, 
almost beyond a doubt, to violate the Montana Constitution. 

The Montana Constitutional guarantee of freedom of privacy is 
one of the strongest guarantees of that right in the United States. 

It states, in Art II, section 10, that "The right of individual 
privacy is essential to the well-being of a free society and shall not be 
infringed without the showing of a compelling state interest." This 
protection is much stronger than the federal one -- in fact, the federal 
right to privacy is not even stated in the federal constitution, it is 

r merely implied, so the well-known 1986 case of Bowers v. Hardwick in 
which the U.S. Supreme Court upheld a Georgia sodomy statute, is not 
controlling here. " 

The Montana constitution requires a compelling state interest be 
shown to justify any infringement of the individual right to privacy, a 
very difficult test to meet, while the Court in the Hardwick case' 
subjected the Georgia statute to a much looser test called the rational 
relationship test, that is, that the state has a rational reason for the 
statute. 

That language in the Montana Constitution tells us that personal 
privacy is to be accorded the highest level of constitutional protection 
possible, not a simple balancing test where the interests of the 
individual can be compromised to provide a greater benefit on the 
state. Those two tests are well known in constitutional law and the 
thousands of cases that have been decided under the equal protection 
clause demonstrate the wide chasm between them. 

I won't bore you with the details. I will simply quote one 
prominent constitutional writer, Prof. Gunther, who has observed that 
those cases requiring a showing of a compelling state interest the 
statute almost always loses while in those involving a rational 
relationship, the statute almost always wins. So make no mistake that 



Hardwick was decided on an completely different basis than the one on 
which our statute would be tested. 

And indeed, even using that easier test, three states (Kentucky, 
Texas, Michigan) have recently struck down sodomy statutes, so 
Hardwick is being ignored even when the reasoning is relevant. 

Our constitutional provision has been interpreted using a two 
part test: (1) whether the person involved has a subjective or actual 
expectation of privacy and (2) whether society is willing to recognize 
that expectation as reasonable. 

I think we would all agree that we. consider our bedrooms very 
private places. The Supreme Cburt recognized that expectation of 
privacy, even though none is specified in the u.S. Constitution, in 
Griswold v. Connecticutin which a statute was struck down that 
prohibited the use of contraceptives, even by married couples. The 
Supreme Court recognized that there are certain types of authority that 

,citizens cannot be presumed to cede to the government. The very fact 
that these statutes are not enforced, here or elsewhere, testifies to the 
public distaste for this level of intrusion in our personal lives. 

A turn of the century Kentucky case involving a sodomy statute 
expressed it well: 

"Man in his natural state has the right to do whatever he chooses 
and has the power to do. When he becomes a member of 
organized society, under governmental regulation, he surrenders, 
of necessity, all of his natural right the exercise of which is, or 
may be, injurious to his fellow citizens. This is the price that he 
pays for governmental protections, but it is not within the 
competency of a free government to invade the sanctity of the 
absolute rights of the citizen any further than the direct 
protection of society requires ... Jt is not within the competency of 
government to invade the privacy of a citizens life and to 
regulate his conduct in matters in which he alone is concerned, or 
to prohibit him any liberty the exercise of which will not directly 
injure society." Commonwealth v. CampbeU133 Ky. SO (1909) 

In conclusion, it is my opinion that the statute is clearly 
unconstitutional and if it were ever taken to the Supreme Court, the 
State would lose a long and costly fight. 



LEWIS AND CLARK 

CITY-COUNTY HEALTH DEPARTMENT 

clty-County Building 
316 North Park 
Box 1723 
Helena, Montana 59624 
Telephone 406/447·8357 

January 27, 1993 

TO: House Judiciary committee Members 

FROM: Bob Johnson, Health Officer, Lewis and Clark County 

DATE: January 27, 1993 

RE: House Bill 215 

H. B. 215, a bill that would decriminalize homosexual relations 
between consenting adults, should be passed into law. 

The present law makes a felon out of every consenting homosexual. 
Homosexual behavior between consenting adults is not destructive. 
It does not cause public health problems. It creates no victims. It 
impacts nobody other than the consenting participants. 

Consensual sex causes public health problems only when it is 
practiced in an unsafe manner. The key factor here is that unsafe 
sex practiced by anybody, heterosexual or homosexual, is the cause 
of the public health problems, not homosexuality. 

Making consenting adult homosexual relationships a crime forces 
that behavior underground and out of reach. The present law creates 
a significant barrier to effectively carrying out the always 
difficult task of combating the spread of AIDS and other sexually 
transmitted diseases. 

The prejudice and discrimination caused by Montana's unwillingness 
to understand homosexuality cause far more serious public health 
problems than any law that outlaws the practice of consensual 
homosexual relationships can pretend to cure. 

Our present law is a significant and unnecessary barrier to the 
proper application of public health epidemiological tools. 

Public health problems cannot be solved through the application of 
medical and biological sciences alone. Every public health problem 
must always be studied, understood and attacked in the bright 



TESTIMONY IN SUPPORT OF HB 215 
January 26, 1993 
Revel Miller, PhD 

Clinical Psychologist 
Helena, Montana 

EXHIBIT!- 5 
DATE. '~1~[~:-q'""!:~3--
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I am Dr. Revel Miller, a clinical psychologist practicing in Helena, and I am here as a 
concerned citizen in favor of House Bill 215. I wish to present my understanding of the 
current perspective on homosexuality based upon the results of psychological research and 
the viewpoint of mainstream mental health practitioners in America. 

First, homosexuality is D..Q1 considered to be a mental disorder. By 1975 both the 
American Psychiatric Association as well as the American Psychological Association 
concluded that homosexuality was no longer a pathological sexual disorder and they both 
actively tried to dispel the social stigma of homosexuality. By 1980 it was removed from the 
diagnostic manual that describes all categories of mental disorders. 

Second, DQ significant data has concluded that sexual relationships between 
consenting same sex partners causes impaired judgement, emotional instability, poor 
employment performance or criminal behavior. However, it is generally believed by most 
members of the mental health professions that psychological repression of harmless sexual 
acts and deprivation of love and intimacy, as well as social oppression and criminal threats 

. may all cause undeserved psychological distress in an individual man or woman who lives a 
gay lifestyle. Therefore, they are at risk to experience anxiety, depression-and social isolation. 

Third, in regard to clinical treatment, I know of no reputable clinical methods or 
programs that attempt to "cure· homosexuality. The popular goals of treatment involving 
gays today are more likely to focus on adjustment to an alternative lifestyle that necessitates 
coping with treats of discrimination and fears of physical harm and social rejection. 

Finally, I believe that there are great advantages to freedom of expression within 
reasonable limits and that freedom and tolerance creates healthier people and a more 
productive, stimulating and compassionate society. And, the right to freedom is the heart of 
the vision of this country and this state; it takes courage and foresight to protect and to allow 
it. As time passes, values, morals and perspectives change. And now it is time that we 
recognize that homosexuality is D..Q1 a real threat to our country, and that this minority of 
individuals deserves the same freedom, privacy and equal protection as the majority. 

Thank you. 
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Re: Changes in the Sexual Deviancy Law DATE ;'If---iJr __ 
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Rev. Peter S. Shober 
University Congregational Church (UCC), Missoula, Mt. 

+ 

I sit before you today as a pastor who feels deeply called 
to this issue. I am but one voice echoing the convictions of 
scores of other pastors and thousands of other church people in 
the state of Montana who, increasingly, have come to see the 
injustice, irrelevance and, indeed, the absurdity, of our 
present deviancy law. 

I speak today not so much on deviancy, as I do on decency. 
The decency held within the promise of equality for all. I 
speak today not on lifestyle, but on just law ... 

I come before you today as well, with a petition/Pastoral 
Letter distributed just last week, with the signatures of over 
65 pastors and Women Religious of Montana. The petition sets 
forth contentions based on the faith of those who signed it. I 
ask that you take the time "to read that Pastoral Letter of 
Concern. (Attached) 

That Pastoral Letter was written 
Arnie Bergland of st. Paul's Lutheran 
regretfully, could not be here today. 
these words with you: 

"Dear Judiciary Committee, 

by myself and the Rev. 
Church in Misso~la who, 

He wants me to share 

I regret that I am unable to be with you today. I do 
appreciate that you are willing to hear my voice. I also 
appreciate that you are willing to struggle with this issue with 
an open mind and an eye towards what is just, fair and good 
public policy for the the state of Montana. 

On April 22, 1992 My brother Jon died of AIDS. He was 
probably infected in 1985. He was so afraid of the results of 
the HIV testing that he did not get tested until 1990. He lived 
in a state where his homosexuality was not illegal. Because of 
Montana's law I seriously wonder if he would ever had been 
tested. The implications of this in terms of public health are 
staggering. If for no other reason than public health our 
sexual deviency" laws need revision. 

There are other issues of concern. The letter of Pastoral 
Concern that we have submitted outlines these rather well. The 
idea that there are those who risk discrimination in the 
workplace and in housing because of their adult consentual 
behavior should bother all fair minded people. The idea that 
the present law encourage~ hate crimes, violence, fear and 
prejudice should should be abhorrent to all who love justice. 

It is my sincere hope that you will see fit to pass these 
revisions to the Montana Sexual Deviency law. I hope you will 
do that out of a sense of justice and fair play. It is the 
right thing to do, it is the loving thing to do. 

Sir!cerely, 
Rev. Arne C. Bergland" 



-2-

My friends, Rev. Bergland and I speak not on behalf of any 
particular group, but as part of all the citizens of Montana 
each of whom is diminished when the rights of any of us are 
unjustly denied. We speak out because as pastors, we are called 
to speak and act whenever the rights and respect due to any of 
God's children are infringed upon. 

Clearly, my study of scripture, the traditions bf my 
church, the historical age in which we live and the movements of 
God's Spirit in my particular life has called me to speak and 
bear witness to what I feel is grieveously wrong. I speak from 
the context of my religious beliefs, and through that faith I 
have learned that the pervasiveness of fear can never be the 
foundation on which a full and just life can be established. 

It is my contention that misplaced fear is the basis for 
this existing law. Fear of diversity, fear of change, fear of 
entering the light of a new day that is filled with the promise 
of hope for people who, for many reasons, have been cast out of 
the embrace of justice. Today we are faced not so much with a 
controversy as we are with an opportunity -- an opportunity to 
create laws that reflect both current reality and future hope. 

I close with a story from Mother Teresa who, when asked 
what one should do to live a good life said "Well, that's easy 
you should spend an hour a day on your knees in prayer, and not 
do anything wrong on purpose." It would be purposefully wrong 
for me not to speak today, and i believe you all have.an 
opportunity to do something purposefully right with th-is 
proposed change. scripture teaches us that "perfect love casts 
out fear." All of us in this room could testify we live in a 
divided house right now -- all of us are afraid -- and through 
our deliberations today we would all do well to find ourselves 
on our knees in humility and hope. A hope that tomorrow will 
bring about a world that is more just and more fair for the 
children to whom it will be given. Thank you. 



EX H IBIT_ ..... b'"--__ _ 
An Open Letter 

of Pastoral Concern to the 
MONTANA STATE LEGISLATURE 

DATE 1(2-10/93 
\-\0 d\ S 

======================================================================== 

As representatives of various religious communities and traditions 
in the state of Montana we submit this letter, with signatures, in both 
hope and prayer that it will encourage the legislators of our state to 
enact a revised law regarding sexual deviancy. It is our contention that 
the existing law is at once archaic, unenforceable, unjust and poses 
profound health concerns for the people of Montana. 

WE SPEAK WITH THE CONVICTIONS OF OUR FAITH IN ADDRESSING THIS ISSUE: 

For too long the label of "felon" has helped to create a context of 
fear and misunderstanding both within and outside the homosexual 
community. 

For too long homosexual persons have been hesitant to seek health 
care and testing for AIDS and other sexually transmitted diseases due to 
their legal status in this state. 

For too long an archaic and unenforceable law has hindered our 
judicial and law enforcement systems and contributed to undue confusion, 
prejudice, and exists beyond the appropriate purview of the state. 

'For too long injustice has been given validation through an unjust 
law in denying equal access to housing, jobs and security.discrimina­
tion, harassment and even violence with little hope for legal recourse. 

Therefore, be it resolved that we, the undersigned Clergy and Women 
Religious of the state of Montana urge the Montana Legislature to adopt 
revisions in deviant sexual conduct legislation, thus decriminalizing 
homosexuality in the interest of social justice and good sense. 

Rev. Barbara Archer 
Rev. Timothy Bauer 
Rev. Lon Bechtel 
Rev. William Burkhardt 
Rev. Arne Bergland 
Dr. Elizabeth Olsen, BVM 
Sr. Marie L. Corr, BVM 
Rev. Amy Carter 
Rev. Va un Dalee DeLong 
Rev. Earl Derviler 
Rev. Daniel Dixson 
Rev. Jerry Ebbinga 

Sincerely, 

The signatures of these individuals 
are on file with Rev. Peter Shober 

University Congregational Church 
405 University Avenue 
Missoula MT 59801 

Butte 
Great Falls 
Great Falls 
Billings 
Missoula 
Missoula 
Missoula 
Butte 
Sunburst 
Great Falls 
Missoula 
Great Falls 

DENOMINATION 

United Church of Christ 
ELCA 
ELCA 
United Church of Christ 
ELCA 
Msla Ministerial Assoc. 
Msla Ministerial Assoc. 
united Church of Christ 
United Methodist 
United Methodist 
1st Christian Church 
ELCA 



Rev. Richard Gay 
Rev. Dave Greep 
Rev. Evert Gustapson 
Rev. Donald Guthrie 
Rev. Robert Hall 
Rev. Lyle Hamilton, 

District Superintendent 
Rev. George Harper 
Rev. Gina Hartung 
Rev. Gary Hawk 
Rev. Richard Hayes 
Rev. Steven Hermes 
Rev. James Hogan 
Rev. Robert Holmes 
Rev. Fred Michael Huskey 
Rev. Terry Jimmerson 
Rev. Carolyn Arness 
Rev. Dolores Kimsey 
Rev. Thomas King 
Rev. William Kliber 
Rev. Carliss Kruse 
Rev. Linda Alice Lang 
Rev. Ronald Franklyn Lang 
Rev. David Larson 
Rev. Henry Littlehales 
Rev. Grace Lorenz 
Rev. Scott Ludford 
Rev. Donna Lee Martin 
Rev. Paul Murphy-Geiss 
Rev. Gail Murphy-Geiss 
Rev. Edward Folkwein 
Rev. David Ophus 
Rev. David Orendorff 
Sr. Janice Wedl, OSB 
Peter Shober, Pastor 
Rev. Tom Peterman 
Rev. James Peterson 
Rev. Jim Pruiaial 
Rev. Roger Robinson 
Rev. Gayle Sandholm 
Rev. John Schaeffer, 

Conference Minister 
Sr. MaryJo McDonald, SCR 
Rev. Martin Siebert 
Rev. Lauren Small 
Sr. Sharon smith 
Bishop Mary Ann Swenson 

Rev. James Taylor 
Rev. Robert Thaden 
Rev. Dr. Keith Torney 
Rev. Douglas Vold 
Ms. Dorothy Woods Whiston 
Rev. Fletcher Wideman 
Rev. Jan witman 
Rev. Philip Word 
bl-?r\cr-' ~ , l· ,\01'-<.;,-

Ronan 
superior 
Glasgow 
Missoula 
Choteau 
Missoula 

Helena 
Great Falls 
Helena 
Great Falls 
stevensville 
Missoula 
Helena 
Hamilton 
Missoula 
Fairfield 
Great Falls 
Missoula 
Livingston 
Power 
Bozeman 
Bozeman 
Great Falls 
Missoula 
Missoula 
Great Falls 
Browning 
Billings 
-Billings 
Whitehall 
Missoula 
Helena 
Missoula 
Missoula 
Billings 
Great Falls 
Butte 
Corvallis 
Helena 
Billings 

Butte 
Big Timber 
Billings 
Butte 
Yellowstone 

Billings 
Miles City 
Billings 
Missoula 
Missoula 
Great Falls 
Missoula 
Butte 

2 

DENOMINATION 

United Methodist 
united Methodist 
united Methodist - UCC 
Holy Spirit Episcopal 
Roman CAtholic 
United Methodist 

United Methodist 
Metropolitan Community 
united Church of Christ 
ELCA 
United Methodist 
Christ the King Church 
United Methodist 
United Methodist 
st. Anthony Catholic 
ELCA 
Disciples & UCC 
Evangelical Covenant Church 
United Methodist 
United Church of Christ 
United Methodist 
United Methodist 

Presbyterian Church USA 
Disciples of Christ 
ELCA 
United Methodist 
United Methodist 
United Methodist 
united Methodist 
ELCA 
United Methodist 
Msla Ministerial Assoc. 
united Church of Christ 
ELCA 
United Church of Christ 
CBA 
United Methodist 
United Methodist 
United Church of Christ 

Catholic 
United Church of Christ 
United Church of Christ 
Catholic 

Conference Montana 
United Methodist 
American Baptist 
United Church of Christ 
united Church of Christ 
ELCA 
President Ministerial Assoc Rev. 
United Methodist 
United Methodist 
ELCA 
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EXHIBIT LR J-\L. 

January 25, 1993 

Rep. Vivian Brooke 
The House Judiciary committee 
Capitol Station 
Helena, MT. 59620 

RE: Decriminalize Homosexual Relations 

Dear Rep. Brooke: 

DATE \ - 2 to-~~ 
HB 2." \5 

The Yellowstone city-County aealth Department is in favor of 
decriminalizing homosexual relations due to public health issues. 
We feel that the current law regarding homosexual behavior 
discourages individ·uals from accessing the health care system for 
testing, counseling, and ongoing care for fe~r of legal 
prosecution. 

Sincerely, 

c.(.J- CZi"-'Wl..(, i.....i. U~f,,-,/J {t­
Lil Anderson, R.N. 
Executive Director 

LA/cr 



EXHIBIT:--:-;~:-,--~ __ 
DATE L-'Z:---'13 

"9 gf5 

My name ;s Floyd Cochran, for over twenty years I was a believer 
. in white supremacy. From 1990 to July 1992, i lived and work at 

the Aryan Nations compound located in Hayden Lake, 10. The last 
year and half I worked as the National spokesman and political 
coordinator for Aryan Nations. I no longer believe in or espouse 
racism. 

Last year at this time I was attending the Annual Homecoming of 
the KU Klux Klan, in Pulaski, Tenn. At that time the Grand Dragon 
of the Klan publicly stated that "Gays and lesbians where disease 
riddin scum", some of the people were praising God for AIDS and 
praying for the death of innocent people. 

Here in Montana and other parts of the Pacific Northwest, I knew 
that I could make similar statements with impunity, that I could 
call for the death of people and our elected representatives and 
community leaders would say and do nothing. When we allow law 
abiding citizens to be frightened into fear for their lives, you 
send out a very powerful message, that it is alright to deny 
p~ople their rights to life, liberty, and pursuit of.~appiness. 

All across America, Montana is known for it's natural beauty and 
spirit of independence. Independence that extends into all facets 
of one's private life. Independence that is free from 
discriminatory and unjust laws, and independence that is free 
from organized hate, whether they dress in sheets and carry a 
cross, or three piece suits and carry a bible. 

As a former racist I know that in states where there was strong 
anti-hate laws, where our leaders took a stand that gay bashing 
was unacceptable, it was a powerful deterrent. Conversely, where 
state laws made gay men and lesbians criminals, I felt that my 
hatred was not only acceptable, but condoned. 

I have spoken to many groups of people here in Montana, under the 
auspices of the Montana Human Rights Network and the Center for 
Democratic Renewal, and it is my desire to use my knowledge and 
experience in the racist movement to educate all people in 
Montana about the growing danger that organized hate poses. 

You as leaders set the standard, you are able to explore that 
which is different rather than to fear the unknown. And together, 
you and I and the citizens of Montana, can make a positive change 
in society and learn to embrace a spirit of equality, a spirit of 
God that transcends all people, regardless of RACE - FAITH -
GENDER - SEXUAL ORIENTAfION. 



Kurt Nelson 
41 Lewis Avenue 
Billings, Montana 

~ 
EXHIBIT _ .. __ ~()_.,_q~~. ---
DATE 1-"l&-j3 
SB liP ~(5' 

My name is Kurt Nelson and I am here to testify in favor of House Bill 21 5 
to repeal the Deviate Sexual Conduct Law. 

Gays and lesbians in Montana have lived under a constant threat of 
criminal action for many years but never before has the threat been 
accompanied by such blatant hatred, intolerance and lies currently being 
spread unde~ .. the guise of christianity. 

Groups like the Ku Kiux Klan and the Christian Coalition ask you to oppose 
this legislation by perpetuating the lie that all homosexuals are child 
m,oIesters when in actuaiity 98% of child molesters are heterosexual. 
They also ciaim that homosexual sex is responsibe for the AIDS epidemic 
and ask you to oppose this bill for health reascns. This too is d lie as 
more than 90% of AIDS cases worldwide are the result of heterosexual 
sex. 

The law that we seek to amend describes contact between two consenting 
adults of the same sex as deviate contrary to The American Psychiatric 
Association thDt has stated that homosexuality :s neither deviate nor 
unnatural. I implore you to listen to the physicians. 

The law also dehumanizes gays and lesbians and subtly perpetuates the 
myth that they deserve to be victimized. Last Monday evening I felt the 
full extent of this victimization when I received a flyer from the local 
chapter of the Ku Klux Klan cailing for the death penalty for all 
homosexuals and I was listed by name because of my work to promote the 
civil rights of gay people. ! know that by speaking out about human rights 
for all people I am a threat to the intolerance and hatred that they seek 
to perpetuate. 

I challenge you to look beyond your own prejudices and send a message to 
groups like the Ku Klux Kian and the Christian Coalition that Montana will 
not stand for their kind of hate. 
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Ore g 0 n. c:i t :i zen. s A ~ ~ :L a. n. c e ----

SA VE THE CH I LOREN 

Dear Fellow Chriscian, 

As you knowi we members and ~upporters of the O.C.A. have 
long been engaged in a Hcly War against the "MILITANT 
HOMOSEXUAL LOBBY· and'thei~ pedophillic agenda to legalize 
sex with our minor children. Many lessons have been learned. 
We know that fighting the d=vil and his homosexual disciples 
within our political system is fruitless. Their perverted 
lobby. Satanic in nature. is ext~emely pow&.ful and cannot 
be overcome or changed through man's laws alone. They can 
and ~ill be defeatad when all Christians unite. We must 
observe and implement God's methods to exterminate 
homosexuals as laid out and proscribed to us in detail by 
our Heavenly Father as found in His Holy Bible. 
Execution - Castration - Imcrisonment - God's solutions!! 
Plain and Simple. The Bible commands you to raise up the 
·Sword of Righteousness· and slash the throat of the 
perverted heathen. Show your compassion for the soul of the 
tortured homosexual "by bleecing him ... to his death. This is 
an act of True Mercy. You have i\'eed this possessed pervert.. 
M So Commandeth Your Holy Father". 
We all realize this is a difficult Commandment to adhere to 
as we are compassionate children of a kind God, but you must 
·remember. We are t.he oni r true chi 1 dren of God and we h~ 
been commanded by God himself through the Bible to seek out. 
and destroy those who would ~ape and recruit OUr male 
children. 3ehovah compels us to prot.ect. our children. 
R~member Sodom and Gomorrah. 
Demonstrate your love for Jesus and for your children! The 
hope for a future without homosexuals is dependant on your 
faith and willingness to implement our Heavenly Father·s 
plan as laid out.in our Holy Bible. 
Join us in our Blessed Crusade to Save The Children Of 
Oregon. 

Support the OREGON CITIZENS' ALLIANCE. 

A public service message brought. to you by the Ecumenical 
Christian Council and th~ mariy supporters of the Oregon 
'Citizen~' Alliance. 

For. more information please contact your local branch of: 
The OregonCitize anc. ______________ -------... 

th~ n~.es o~ sus~eet~d or self 
hoaosexuaols .. p le.ase- .~nd t.he'i r na.e5~ a:ddr •••• s. a.nd. 
phon~'n~ab~r~.t~~ihe ~~c_~_ Ko.ose'xu~l ~a..e_ 
Co:ll:e,;;t.:f:on. O£v.i..ioTL_· <:tilN.C.o.,-:':i,u:·you.r.· &re-z._ '" -. 

--------------------------------------~I~~~JESU~· NA~~. -."- .",-'- --:,._.-.. 
C:;OfF' B!:.ESS: :YnFr 
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If all came 
·out of the 
closet IIRm 

G
ay-bashing is on the rise. Reports of 
violence incn:aseti by 31 perce~t 
last year, accor~ing to t~le NatIOnal 

Gay ami Lesbian -r:a~k l'oree, w~th ass~ults 
ranging from graffiti to arson, t,lUnts anu 
scuflles to outright savagery. The gay anti 
lesbian comlllunity, says Task Force . 
spokesman Robert Uray, is "a Cllmmuluty 
under siege." 
, Young whitcs who go out and beat up 

gays on a Saturday night may be the l~l.()st 
visible offenders, but the lllalllstr~am IS n.ot 
without its own currents of loathlllg. SaYlllg 
"this lifestyle is wrollg," a grass-roots 

'ASIA 
BOWEN 

,'roup has set out to 
~epeal gay rights.law~ in 
Oregon. The UllIverslty 
of Colorado football 
coach, while claiming he 
would not discriminate 
agaillst a gay player, 
calls homosexuality "all 
abomination." 
Admitted gays still arc 
not accepted into the 
armed forces, and 
homosexual malcs call' t 
join the Day Scouts. 

Some bashers, 
because of their 
rcl igious principles, 
believe that fighting 

homosexuality is a moral imperative. At the 
other extreme, there are activists who 
believe that fighting [or the rights of 
millions of gays is an equally moral 
imperative. 

But too many of us, neither gay nor 
inclined to bash, keep a polite distance [rom 
it all. We listen with one car, if any, to the 
ugly statistics on the news amI the fag~o.t 
jokes at the oftice. SOllie o[ the IIIOst l:~lr­
minded people, while insisting on equality 
for blacks and women, fall strangely silent 
when it comes to gays. For Anita Hill, the 
outrage echoed from se:\ to shining sea; 
what do we feci for Julio Rivera, who was 
bludgeoned with a claw hammer and 
Slabbed to ueath simply because he loved 
men? 

Uutrage wutlld lie appropriate. Olltrage 
for all the Illurdcrs, threats, anti ugly stares; 
oUlrage al the facl t hal gays, like W()lIIen 
anu blacks, call't walk safely on sOllle 
streets. Outrage that so lI1:1ny gays, uillike 
blacks and WOIlll:U, IIllISl prcll:lld to be 
somcone thcy arc not. 

Uut outrage is not what we hear. What 
we hear, ill Uray's words, is an "appalling 
silcnce among othel\vise dccent people." 

Those people arc silent for a reason. We 
arc silcnt for the sallie reason lhat so lIIany 
gays stay in the closet: There is rcal danger 
in coming out. Speak in defense of gays, 
and our own sexuality may be qucstioned; 
we may be blackballed by our neighbors, 
judgeu unlit witli children, blistered by 
scnnolls. To speak in defense of gays is 10 

invite the very h:llreu \\'e protest, and to 
taste, however faiutly, the bitter prcjudice 
endured by SOl1le 20 million Americans. 

In such an atmosphere, only Ihe boldest 
aClivists and Illost virulent bashers speak 
their minds. The rest of us, str:light and gay 
alike, take refuge. behind our doset doors, 
unwilling to step out into the hail of 
hlllllOphobit: bullets. 

So thc bashing goes Oil, and we suITer 
along with uur fricnds. Y cs, frienus: If you 
have more than a dozen frielldsill this 
worlu, chances arc that someone you care 
about is gay. It might be that wonderful 
teacher you hau in college, m the clear old 
man ncxt door; it might be your sistel'-in­
law; and it might be your son. Whoever 
they are, they. live in the shadow of that 
deadly claw hammer, enduring threats 
agaillst thcir person, home, job, family and 
frienus - all because of who they arc ancJ 
how they love. 

Gay-bashing l1Iay be on the rise, but 
thankfully, so is g;'\y pride. Fortune 
Magazine piclured a gay executive on its 
December cover, all issue devotcd to the 
topic, "Gay in Corporate America." Gay 
men and lesbians arc becoming more and 
more visible, attenuing rallies by the 

. milliolls, coming out to frienus und co­
workers, risking the bullets for the sake of 
frcedom. 

Non-gays can help by coming out, too: 
out of our closets of silence. Blacks dicJ not 
end slavcry without the help or fair-lIIill(bl 
whitcs. Womcn did not will the vote without 
the help of fair-minded mell. Perhaps g;'\ys 
can win freedom without the help of fair­
minded straights-but they shouldn't have 
10. 

To all who believe gay-bashing Illust 
stop: Come out, come out, wherever YOli 

arc. 
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Mr. Chair, Committee .•. 

have lived in Montana for 13 years and 

lived and worked in Basin for 5 of those years. 

want to talk to you today about what it feels like to 

be harassed because of my sexual orientation. 

The experience wish to share is part of a series of 

events of harrassment that took place 10 years ago in Basin. 

was out for my usual walk from my house to downtown Basin 

when was accosted by one of the most aggressively antagonistic men 

in Basin. 

filed a police report immediately after the incident and 

kept a record of exactly what was said to me. 

quote -time is running short.- asked He said, and 

him what he meant by that, and he said, quote -the sisterhood is 

gonna end. It's about time the vigilantes got started up around here 

again. hear tar and feathers are hard to get off, and hear 

bullets are hard to get out.-

He went on to say ft I hope you like tar and feathers. 

Well, enjoy it while it lasts, your time is running out.-

For me this encounter added a great deal to the fear had 

already experienced. Up to that point was mainly concerned with 

my house being burned down, now began to fear for my life. 

want al I of you to know how terrifying it is for me to 

talk here today in such a hostile environment, and to tell everyone 

here my name, knowing there are many among you who will once 

again judge me by my sexual preference, without ever having seen me 

as anything other than an object of hate and misunderstanding. 

feel by keeping this law in place, it encourages 

oppressive behavior. urge you to repeal this law. 



Associated Students 
University of Montana 

Suite 105 
University Center 

Missoula, MT 59812 
(406) 243-2451 

To: Members of the House Judiciary committee 

From: The Associated Students of the university of Montana 

Re: HB 215 

The Associated Students of The University of Montana have 
hereby voiced thier support for HB 215, the repeal of the deviate 
sexual conduct law. Our reasons for doing so are numerous, and 
span the range from health concerns to the belief that no one, and 
especially the government, has the right to regulate what happens 
in a private citizen's bedroom. Our foremost concern,. however, 
rests in our desire to maintain an atmosphere of higher education 
where each person is free to express themselves according to their 
own privately held beliefs. It is hypocrisy to believe that we as 
students can learn to respect our fellow human beings while being 
part of a state sponsored University system that sanctions bigotry, 
misogyny, and hatred of those who are different. We look with 
ahborrence upon those who would force thier narrow religion-based 
views upon those who do not share in their opinions. -_, 

J.P Betts, ASUM Senator 

J~P13~ 
The Associated Students of 
The University of Montana 

Patrick McCleary, President· Amanda Cook, Vice-President· Eric Hummel, Business Manager· Carol Hayes, Office Manager 
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Mr. Cbairmanand members of tre committee, my name is Corky Smith. I have 
raised three children in Montana; they attended schools in Sanders County, where they 
were athletes, musicians, honor students and 4-H members. They went on to college and 
jobs just like many of your kids. My daughter and one son row live in Montana, where 
their rights and privileges are protected by Montana law. 

Their brother Aaron, lives out of state since the same Montana legal system that 
protects his brother and sister would persecute and threaten him because he is gay. 
Homosexuality is not a problem for Aaron, living in a state where he is a criminal ~ a 
problem. 

Our family has strong traditional values--personal integrity, ethics, compassion 
and respect for others. My son Aaron is part of this familyand shares these same values. 
And our family is just one of approximately 50 to 75,000 families in Montana who have 
gay, lesbian and bisexual members--Aunts, uncles, sisters, brothers, grandparents--75,000 
families who are trying to maintain loving relationships while the current law gives 
license to others to discrimimte against our cherished family members. 

There are groups in existance who through fear, misconceptions, myths, are trying 
to force their own definitions of family and morality--theirown "special rights" into our 
consititution--into our lives. Denying my son and others the protection, dignity and 
privileges guaranteed all other citizens of Montana. Why are these "pro-family" groups 
trying to polarize our families? 

I am a volunteer member of P-FLAO--Parents and Friends of Lesbi~ and Oays-­
an international organization that promotes the well being of gay, lesbian and hisexual 
persons, their families and friends through support, education and advocacy. I concur 
with a statement adopted by P-FLAO which I will read: 

"We love, respect and support our gay, lesbian and bisexual children. We 
denoWlce and will strongly reisit any effort to label them as less than the responsible 
citizens and caring family members we know them to be. 

his a deliberate falsehood to equate homosexuality with child abuse, recruitment 
or depravity in order to promote religious based discrimination against healthy and 
productive citizens. These distortions and misinfonnation are not supported by fact or 
reputable scientific research." . 

I called my son Aaron last night and asked for his help on this testimonv. I said, 
"How in only 90 seconds can I help others start to learn and understand this iss"i.Je? How 
can I help convince a committee of adults, many parents just like me, that this law needs 
to be repealed?" A long silence followed. His final reply was simple, "Ask them why 
Mom, why can't I come home as myself--be with my family-live unafmid-and why do 
they fear me and label me a criminal for just being who I am?" 

-
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January 25, 1993 

The Honorable Representative Russell Fagg, Chair 
House Juaiciary committee 
Montana State Leqislature 
capitol 
Helena, MT 59620 

Dear Chairman Faqq: 

EXHIBIT /2. 
DATE /---':2':T"(J--r--:g=---
~ !fa2l?, 

I write in SUPPORT OF HB 215 to decriminalize consensual se~~al 
relations between persons of the same sex. As a local public 
health otficer, I find the current law to be a profound barrier to 
protecting the populace from HIV and other sexually txans~itted 
diseases. 

The position of the Missoula City-County Board of Health is that 
criminalizlnq same-sex consensual behavior among adults discouraqes 
people from coming forward to seek the care and counseling needed 
to control sexually transmitted diseases. OUr stance is a. 
pragmatic one. We find that a number of immovable barriers already 
exist reqarding HIV. These inclUde the fact there is no treatment 
nor vaccine for the disease and there are no symptoms for many 
years after infection to alert a person that they may be 
contagious. The additional barrier of criminalizaticn is an 
ur~ecessary and danqerous one. 

I strongly encouraqe you to vote Mdo pass~ or. HB 215. 

I 
I 

I 
I 
i 
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Yearly Meeting (NPYM). which is as fol l~~s: 

F,;:tr' o'.)er 300 year': the F:ellgi ou: '::,c,c I ety 
of Friends has struggleo to understand 
and t e ': t i +:,' too u r' t, ell e fin tl d.': len u man 
r' i g h t:. (",.1 e 2. f fir' rn 2. g a i n ti, a t: the r' e i S 

t hat 0 + I~ 0 d i " e I.) e r y c, e r' .:. 0:< n. l).1 E .:=< r' e 
r' ern i n de d t t"1 2. t II God i:. 1 0 ',! e • an d t Ii 0 s· e 
who abide In love abide In God and God 
.:<. tl ide ': i n t t"J em" ',1 ,J C' t"J n 4: 1 '::". v..1 e + I n d 

. _ 4t"J 2t, t the S p i r' ito + God i: pre:· e n t I r, 2. 1 
-' 1 CI I)- in:; r' e l.:=<. t Ion ': hl\:) :. reg .:<. r' Ij 1 e·:: 0 ,: the 

9 end Eo r·:· 0 + tho s· e I n '...' 0 I I) e d. l,J e .:.. t'll 0 r all 
f CI r' rn:;· 0 -t ';. e x u .:c. '; 
recc'gnize 
nClth I n!; to 

vloience or coercion and 
these forms of aouse have 

se::{u:=<.l 

Th Eo r' Eo for' e. NF'Y/,l 0+ the F:e I i <;I I ou: ~,oc i t? t y 

of Friends endorses efforts to protect 
trlE' ci'.)il r'ight,: of all per·:.c,n: 
r' Eo 9 2. r· dIe s· s· c' f t t"1 e i r' s· 12 >~ U .:<. lor' I e r, t:=<, t Ion • 
Ou rIc".) e an d ':·U p p or' t i·: for 2.1 1 per ':on s· 
and IS not based upon the gender of the 
person they love. 

fAl e 0 CI P C' s· e all 1 e 9 i s· 1 2, t ion 0 r' ~) 0 I Ie':, 
whiCh di sparages lesbian:. ga~ men. 
bi ':-=:.:u.:=<.l:: or' tr'ans.s.e::<u:-.l:: or ':<.t" I ODe:· 
the I C" con': tit Uti on -= 1 or c I I.) : r· I 9r-j "=: .• 

The current law maKes sexual beh.:..vior between people of the 
same qender a felony. This denies some peoole their clvi 
rights. Such laws oerpetuate a homophobic atmosphere where 
fear and ignorancE abound. 

We urge the passage of H8 215. 

Linnea Wang. ClerK o~ Helen.:< WorsniP GrouD 
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;To all members 'of -this" committee: 

I am writing asking that you repeal Montana's Deviate Sexual 
, Conduct Law. 

As long as this law is on the books and as long as our 
homophobia allows the rights of one sexual minority to be 
discriminated against, the rights and freedoms of all of us 
are threatened. 

While anti-gay supporters, who may also profess Christian and 
family values, would wish us to hate those of other sexual 
orientation, I allege we need to take a deeper look at our­
selves to better understand those who are different. Why must 
it be necessary to attack or degrade another human being 
because of their differences? By denying equal civil rights 
of gays and lesbians we expose those deepest fears of our own 
sexuality. 

,We ~ave journeyed a long, arduous road with our battles of 
equality from the civil War to the civil Rights, an~ because 
of Montana's Deviate Sexual conduct Law we still deny- one 
minority freedom. ' 

I urge you to change this law so that homosexuality will no 
longer be a felony and that sexual orientation will have the 
same protections as race, creed, color, national origin and 
disability and that they are afforded all the rights and 
libertIes that I have as a straight, white, female in this 
state. 

Thank you for this consideration at this hearing. 

Sincerely, 

Micki Wolstad ~ 
Missoula, Montana 



Missoula Women for Peace 
Branch of Women's International 
League for Peace & Freedom 

P.O. Box 5823 
Missoula, MT 59806 

JUSTICE FOR LESBIANS AND GAY MEN 

Jeannette Rankin Education Fund 
A n Association to Promote 
the Legacy of Jeannette Rankin 

EXHIBIT :tIF: L5 
DATE }-£26-p 
$ Jt61lif 

Presentation to the 1993 House Judiciary Committee on January 
26, 1993 by the Missoula Women for Peace, a branch of the Women's 
International League for Peace and Freedom. 

It is the responsibility of law to recognize, reflect, and 
change its unjust forms of oppression upon the participants of 
society. In the name of justice, we come to you today to express our 
concern for the implications of the present sexual deviate conduct 
statute, and ask that you support the repeal of this law. 

Montana rewrote its constitution in 1972 to include a richer, 
deeper respect and understanding of individual rights. The Montana 
Constitution's Declaration of Rights includes three explicit rights--

,the inalienable right to seek happiness, the dignity of the human 
being, and the right of privacy--which speak directl,y to the 
constitutionality of the deviate sexual conduct stat~te at issue here 
today. 

Increasingly we are becoming aware that the criminalization of 
a variety of activities infringes on human rights and liberty. Gay 
men and lesbians have the same real life concerns as you, your 
friends, and your families. Our concerns are for housing, 
employment, health, safety, support networks, and the freedom to 
pursue these. It is becoming increasingly evident that the 
proponents of one particular religious viewpoint are imposing their 
will on all citizens, and therefbre prohibiting basic human rights 
and the possibility of justice. Only when we begin to value the 
contributions of everyone to society will we begin to understand that 
diversity is something to be embraced, and be effective in moving 
from what is, to what can be in a responsible manner. 

Women's International League for Peace and Freedom, of which 
Montana's Jeannette Rankin was a founding member, supports equal 
rights and dignity for all persons. This is impossible with the 
criminalization of homosexuality. Your support of HB 215 is a 
necessary first step in ending oppression and ensuring justice for 
all Montana citizens. 

Thank you for your consideration at this hearing. 

~~ V (C~-=-,,~ 
Debra Dawson 
Missoula Women for Peace 
WILPF 
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I have taught in the Helena School District for 
over twenty years. During that time~ over twenty 
students have committed suicide including one 
student of mine. 

According to the Report of the Secretary's Task 
Force on Youth Suicide. gay and lesbian youth 
compr· i ':'12 UP tCI :30~-: I:)f all comp 112 ted ·:·U i c ide·:. 
annually. Suicide IS the leading cause of death 
among sexual minori ty youth. Furthermore~ gay and 
I es.bi ·;,n ·i·,:,uth:-.r·€' t: .... )O tCI thr'ee times. mClr'e 1 i ~<el ::.' 
to att€'mpt suiCide as other young people. 

These facts are easy to understand when yOU 
rea 1 i z e:· t IJ den t .:. who are sus p e c ted CI f be i n g 
h c'm 0 s e >~ u a I: .;, r' e r' i d i cuI ed, i S.o 1 ate d, and CI f ten 
physically attacked by peers. Gay people are o~~en 
isolated from th€'ir fami ly, their peers and even 
from the m': ell .... €' .: .. 

I n 1 '7' 8 8 ~ the t··J a t i IXI alE d u cat ion As· s· 0 cia t i CI n 
.:..dopted .:<, r·€'s.oluticln c,\l ling fClr every school 
dis.tr·ict to pr.cllylide cCluns,el ing fc.r ':.tuljents 
str'ugg1 i ng \..'.Ji th ~he i r ':.exual clr i entat i on. As. long 
a s· 1"'1 om 0 s· e >: u .:<. 1 ':, .:<. r' 12 f e 1 0 n s·. i t i·:. Ij iff i c IJ 1 t -f 0 r' 
counse1c,r': ~c' l"'ie1p thc.s.e:tudent·: .• I urge p .... ·:.:.age 
of HE: 21 5 ~ :<.n ac t t CI de c r' i min ali:: 12 adu 1 t 
homosexual benavlor. 

D. Starshine. Ph.D. 



January 25, 1993 

Mr. Chairman, Members of the Committee: 

For the record, I am Carl J. Donovan, President of the Board of 
Directors of the ACLU of Montana, and a tax payer and resident of 
Great Falls. 

I appear as a proponent of House Bill 215 and as a member of the 
board of directors of the American Civil Liberties Union of 
Montana. The bill is intended to decriminalize conensual sexual 
relations between persons of the same sex. The present law makes 
it a felony for persons of the same sex to do certain things that 
are not a crime if done by persons of the opposite sex. This 
unequal treatment by the law raises the strong probability that it 
violates constitutional requirements for equal ratification. 

The Kentucky Supreme Court said recently in the Wasson -base: 
"all are entitled to equal treatment unless there is a substantial 
governmental interest, a rational basis for a different trea-tment." 
We think the same reasoning applies in Montana. We refer you to 
Article 2, Section 4 of the Montana Constitution which states in 
part "no person shall be denied the equal protection of the law." 
Section 10, Article 2 of the Montana Constitution on the right of 
privacy states "the right of individual privacy is essential to the 
well being of the free society and shall not be infringed without 
the showing of compelling state interest." 

We feel the present law violates the rights of equal protection adn 
privacy and that there lacks a compelling state interest. 
Therefore we urge you to pass this bill and remove thi.s vestige of 
statutory homophobia and help to bring our law out of the dark 
shaddows of discrimination and into the brightness of a tolerant 
and enlightened society in ~ntana. 

This existing law is unreasonable, unneccessary or unenforceable. 
I encourage you to have the vision and strength to vote for repeal. 

Sincerely, 

Carl J. Donovan 
P.O. Box 1201 
Great Falls, MT 59403 
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A PRINCIPLED RESPONSE TO HOUSE BILL #215 
Proposing the Amendment of MCA 45-5-50.5 from 

Deviate Sexual Conduct to Bestiality 

I. INTRODUCTION 

In a memorandum submitted to a house subcommittee in 1991 entitled 
"Montana Should Repeal It's Deviate Sexual Conduct Law," proponents argued 
that the Montana law 45-5-505 criminalizing deviate sexual conduct: (1) violated 
Montana's constitutional right to privacy; (2) was unconstitutionally vague; and 
(3) violated equal protection guaranteed under US and Montana constitutions. I 
have been asked to argue against HB 215 on the grounds that the current law does 
not violate US or State rights to privacy and equal protection, nor is it 
constitutionally vague. 

II. RIGHT TO PRIVACY 

Proponents ofHB 215 contend that Article 2, Section 10 of the Montana 
Constitution, which states that "the right of the individual privacy is essential to 
the well-being of a free society and shall not be infringed without the showing of a 
compelling State interest" grants the homosexuals fundamental right to engage 
in ~odomy. However, the right to privacy does not extend to homosexual conduct. 

The US and Montana Constitutions guarantee individuals atundamental 
right to privacy. A fundamental right is subject to strict scrutiny by the courts 
and the government must show that the statute in question is either narrowly 
tailored or necessary to further a State compelling interest. However, a "right" 
based on socio-economic legislation which does not interfere with specific, 
enumerated fundamental rights will not be considered "fundamental," and 
therefore will not be subject to strict scrutiny. Rather the issue is whether there is 
a "rational basis" for the statute. Moreover, a statute is presumed constitutional 
unless this burden can be overcome by those who challenge it. 

The US Supreme Court has held that certain fundamental rights exist 
within a zone of privacy implied by the 1st, 3rd, and 9th Amendments to the U.S. 
Constitution. The rights granted through these amendments are applicable to the 
people of Montana through the 14th Amendment of the U.S. Constitution. The US 
Supreme Court recognizes some rights as fundamental and others as not. The 
Court has identified the nature of the rights qualified for heightened judicial 
scrutiny. For example, in Palco v. Connecticult, 302 U.S. 319, 325, 326 (1937) the 
US Supreme Court held that fundamental rights are those that are "implicit in 
the concept of order and liberty" such that "neither liberty nor justice would exist 
if [they] were sacrificed." In Moore v. East Cleveland, 431 U.S. 495 the court 
characterized them as those liberties that are "deeply rooted in this nation's 
history and tradition." Id., at 503. 

All US Supreme Court cases relevant to the constitutionality of the Sexual 
Deviancy law, limit the scope of the right to privacy contained in the Fourteenth 
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Amendment to the zone of the marital relationship and matters of family and 
procreation. The importance of identifying the source of the right to privacy 
cannot be underestimated. In a long line of cases beginning with Meyer v. 
Nebraska, 262 U.S. 390 (1923), Pierce v. Society of Sisters, 268 U.S. 510 (1925), 
Skinner v. Oklahoma, 316 U.S. 535 (1942), Loving v. Virginia, 388 U.S. 1 (1967), 
Griswold v. Connecticut, 381 U.S. 479 (1965), Eisenstadt v. Baird, 405 U.S. 438 
(1972), and Roe v. Wade, 410 U.S. 113 (1973), and Carey v. Population Services 
Int'l, 431 US 678 (1977), the Supreme Court has consistently held that the 
fundamental right to privacy emanates from the marital relationship, and is 
limited to such fundamental rights as child rearing and education, intimate 
family relations within marriage, contraception, procreation, and abortion. 

In Griswold, Justice Douglas identified the institution of marriage as 
"relationship lying within the zone of privacy created by several fundamental 
constitutional guarantees." 381 US at 485. The rock on which Justice Douglas 
erected the right to privacy was clearly the institution of heterosexual nwrriage: 

we deal with the right of privacy older than the Bill of Rights -- older than 
our political parties -- older than our school system. Marriage is a coming 
together for better or for worse, hopefully enduring, and intimate to the 
degree of being sacred. It is an association that promotes a way of life, not 
causes; a harmony in living, not political faith; a bilateral loyalty, not 
commercial or social projects. Id., at 485-486. 

In writing for the majority, Justice Douglas emphasized the right to'privacy 
existed in the marital bedroom: 

Would we allow the police to search the sacred precincts of marital 
bedrooms for telltale signs of the use of contraceptives? The very idea is 
repulsive to the notions of privacy surrounding the marriage relationship." 
Id. at 485 (emphasis added). 

The concurring opinion of Justice Goldberg, Chief Justice Warren and 
Justice Brennen left no doubt that the "concept of liberty" they were addressing 
embraced "the right of marital privacy." 381 US at 486. The reasoning of the 
Supreme Court as to why the Griswold right to privacy does not apply to 
homosexuals is clear. The failure of homosexuals to qualify for constitutional 
protection is not based upon any moral value judgement in favor of 
heterosexuality or homosexuality. Rather, the decision embraced the sexual 
intimacy within marriage but not outside of marriage, regardless of whether the 
extramarital intimacy where heterosexual or homosexual. 

In this regard, after discussing these same case precedents, the Roe v. 
Wade Court stated that: 

these decisions make it clear that the only personal rights that can be 
deemed "fundamental" or "implicit in the concept of order and liberty" are 
included in this guarantee of personal privacy. They also make it clear that 
the right has some extension to activities relating to marriage, procreation, 
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contraception, family relationships, and child rearing and education. Roe 
at 115. 

The Supreme Court has never held that the right to privacy protects sexual 
relations of any kind. Indeed in the seminal case in this area, Bowers v. 
Hardwick, 478 US 186 (1986), the Court upheld the constitutionality of a Georgia 
statute virtually identical to Montana's Deviate Sexual Conduct law, holding that 
the Respondent (Mr. Hardwick), did not have a fundamental right to engage in 
homosexual sodomy and that the right to privacy did not shield the Respondent 
from otherwise unlawful conduct. 

, 

The Constitution does not confer a fundamental right upon homosexuals to 
engage in sodomy. None of the fundamental rights in this court's prior 
cases involving family relations, marriage, or procreation bear any 
resemblance to the right asserted in this case, and any claim that those 
cases stand for proposition that any kind of private sexual conduct between 
consenting adults is constitutionally insulated from State prescription is 
unsupportable. * * * Against a background in which many states have 
criminalized sodomy and still do, to claim that a right to engage in such 
conduct is "deeply rooted in this nation's history and tradition" or "implicit 
in the concept ordered liberty" is, at best, facetious. Id. at 191-194 (emphasis 
added). 

The Court reasoned that: 

No connection between family, marriage, or procreation on the one hand 
and homosexual activity on the other has been demonstrated, either by the 
Court of Appeals or by [Hardwick]. Moreover, any claim that these cases 
nevertheless stand for the proposition that any kind of private sexual 
conduct between consenting adults is constitutionally insulated from State 
prescription is unsupportable. Indeed, the Court's opinion and Carry twice 
supported that the privacy right which the Griswold lines of cases found to 
be one of the protections provided by the due process clause, did not reach so 
far. 431 US at 688, n.5, 694, n. 17 (emphasis added). 

The Court opined that "respondent would have us announce, as the Court of 
Appeals did, a fundamental right to engage in homosexual sodomy. This we are 
quite unwilling to do." Id., at 186 (emphasis added). 

Neither the US nor the Montana Supreme Courts have ever held that the 
fundamental right to privacy should be a shield for otherwise criminal or 
unlawful conduct. As the Bower Court stated: 

plainly enough, otherwise illegal conduct is not always immunized 
whenever it occurs in the home. Victimless crimes, such as the possession 
and use of illegal drugs, do not escape the law where they are committed at 
home. Stanley itself recognized that its holding offered no protection for the 
possession in the home of drugs, firearms, or stolen goods, and if 
[Hardwick's] submission is limited to voluntary sexual conduct between 
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consenting adults, it would be difficult, except by fiat, to limit the claimed 
right to homosexual conduct while exposed to prosecution adulty, incest, 
and other sexual crimes even though they are committed in the home. We 
are unwilling to start down that road. [d .. 

The Court, continuing, stated: 

We are not inclined to take a more expansive view of our authority to 
discover new fundamental rights embedded in the due process clause. * * * 
There should be, therefore, great resistance to expand the substance of 
reach of those clauses particularly if it requires redefining the category of 
rights deemed to be fundamental. Id., at 194-195 (emphasis added). 

The Supreme Court clearly stated in Bowers that Hardwick's homosexual 
conduct was not protected by a fundamental right to privacy, not because it lacked 
the quality of heterosexuality, but because his sexual conduct lacked the unique 
imprimatur of the marital union. 

In Stanley v. Georgia, 394 US 557 (1969), cited by proponents ofHB 251, the 
US Supreme Court held that the First Amendment prevents a conviction for 
reading obscene material in the privacy of one's home. As the Court stated "if the 
First Amendment means anything, it means that a State has no business telling 
a man, sitting alone in his house, what books he may read or what films he may 
watch." Id., at 565. Stanley protected the right to privacy bl.1t that decision was 
firmly grounded in the First Amendment, not in the Fourteenth Am:endment. 1 

In Paris Adult Theatre v. Slaten, 413 US 49 (1973) the majority of the US Supreme 
Court recognized the right to privacy as one of those "fundamental rights" to be 
found in the Constitution. However, it narrowed the scope of the right by stating 

our prior decisions recognizing a right to privacy guaranteed by the 
Fourteenth Amendment included 'only personal rights that can be deemed 
fundamental or implicit in the order ofliberty.' This privacy right 
encompasses and protects the personal intimacies of the home,the family, 
marriage, motherhood, procreation, and child rearing. Id. at 65. 

Moreover, the US Supreme Court has consistently held that a State's 
legislature has the police power which is very broad and comprehensive and 
embraces the maintenance of good order and quiet of the community and 
preservation of the public morals.2 

1 More recently the Supreme Court again emphasized the limits of Stanley, 
upholding an Ohio child pornography statute against a 1st Amendment challenge where the 
possession and viewing of pornographic photographs of a nude male adolescent occurred in a 
private home. Osborne v. Ohio, 110 S. Ct. 1691 (1990). 

2 ''The legislature has a wide discretion in determining what the public interest 
demands and what measures are necessary to meet those requirements, and is limited only by the 
principle that its acts must reasonably tend to correct some evil and promote some interest to the 
commonwealth not violative of any direct, positive, or necessary implied constitutional mandate or 
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The law ... is constantly based on notions of morality, and if all laws 
representing essentially moral choices are to be invalidated under the due 
process clause, the courts will be very busy indeed. Even [Hardwick] makes 
no such claim, but insists that majority sentiments about the morality of 
homosexuality should be declared inadequate. We do not agree, and are 
unpersuaded that the sodomy laws of 25 states should be invalidated on this 
basis." Bowers at 196. 

In his concurring opinion in Bowers, Chief Justice Burger wrote: 

There is no such thing as a fundamental right to commit homosexual 
sodomy. As a court notes ... the proscriptions against sodomy have very 
ancient roots. Decisions of individuals relating to homosexual conduct 
have been subject to state intervention throughout the history of western 
civilization. Condemnation of those practices is firmly rooted in 
Judaeo/Christian moral and ethical standards. Indeed homosexuality was 
a capital crime under Roman law. To hold that the act of homosexual 
sodomy is somehow protected as a fundamental right would be to cast aside 
millennia of moral teaching. Bowers at 197. . 

In conclusion, homosexual conduct is not protected by the right to privacy 
unp.er Article 2, Section 10 of the Montana Constitution, and therefore should not 
be subject to the strict scrutiny or a compelling state interest standard of review. 
Proponents of the new statute want the legislature of Montana to create a new 
fundamental right which our US Supreme Court has been unwilling to do. Their 
strategy is to bootstrap their so-called "right" to engage in homosexual conduct 
into the fundamental right of privacy.3 However, in Bowers, the Supreme said: 

... there should be great resistance to expand the reach of the due process 
clauses to cover new fundamental rights. Otherwise the judiciary [and the 
legislature] necessary would taken upon itself further authority to govern 
the country without constitutional authority. Id., 194-195 (emphasis added). 

opposed to natural right and fundamental principles of civil liberty." Garter v. State of Arkansas, 
500 S.W.2D 368 (1973). 

3 According to the Gay Report, a homosexual publication, the most frequent places to 
practice homosexual behavior are in public restrooms, bus stations, service stations, public 
libraries, or public rest stops; public parks where groups gather in the bushes, beaches, public baths, 
or health clubs where groups gather to watch others in sodomy or to go private booths for themselves; 
"gay bars" and night clubs; "glory holes" which are circular holes cut out of partitions between 
stalls in public restrooms allowing an anonymous oral sodomy with the person in the next stall; in 
pornographic book stores, peep shows or movie houses. J. K and Young, The Gay Report, (Summit 
1979, p. 500), and compare Rechy, The Sexual Outlaw, (Grope Press, 1977) and the Gayello Pages, a 
reference book widely circulated in the homosexual community that gives a state-by-state, city-by­
city description of where homosexual congregate and for what purpose. 
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And as stated above, if there is no fundamental right involved, the rational basis 
test is applicable to further a legitimate government purpose. 

The Deviate Sexual Conduct law, as it now exists, does not trigger a 
compelling state interest review. IfHB 215 is passed, however, other parties will 
undoubtedly appear and demand to be protected by the right of privacy to engage 
in their own particular, unlawful conduct, heretofore deemed contrary to the 
State's legitimate interest. For example, it is quite logical and conceivable that 
the following conduct would have the same claim to the right to privacy as 
homosexuals: 

(1) Two consenting adults could commit prostititon in private; 
(2) Two consenting adults could conspire to rob or kill in the privacy of 

their own home; 
(3) Two consenting adults could consume and/or sell illegal drugs in the 

privacy of their own home; 
(4) Two consenting adults would' be able to assist in each other's suicide 

in the privacy of their home; 
(5) Two consenting adults could engage in incest in the privacy of their 

own home; and 
(6) Two consenting adults would be able to engage in satanic rituals and 

sacrifice animals in the privacy of their home. 

There should be no question that the Montana Constitution's right to 
privacy does not shield otherwise unlawful conduct. The state has'a legitimate 
concern for the moral welfare of all of its citizens and a correct commitment to 
examining criminal activities wherever they may be committed whether 
concealed in the home or elsewhere. c.f, Doe v. Commonwealth Attorney, 403 
F.Sup. (E.D. Virginia 1975). The Deviant Sexual Conduct statute is a 
constitutionally permissible decision by the Montana legislature to protect the 
public and general welfare which has been recognized by a plurality of the 
Supreme Court in Barns v. Glen Theatre, Inc., 501 US 111 (1991). 4 

IlL EQUAL PROTECTION 

The contention by proponents ofHB 215 that Montana's Deviate Sexual 
Conduct law violates the equal protection clause of the US and Montana 
constitutions is inapplicable. In order for equal protection to attach there must be 
first, an identifiable "suspect class," and two, that the "supect class" must be 
treated dissimilarly by the statute in question. 

4 In the Barns case, Justice Antonine Scalia, who wrote the opinion, noted that our 
society has always prohibited certain activities, not because they harm others, but because they are 
considered in the traditional phase, contra bon moras, that is, immoral. He noted that in 
American society, such prohibitions have included pseudo masochism, cock fighting, bestiality, 
suicide, drug use, prostitution, and sodomy. 
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A "suspect class," is a group of people who share common, cognizable 
"immutable characteristics," and because of such distinctive traits, are given 
special or different treatment by the law. Examples of such traits are race, 
gender, and national original. In Frontiero v. Richardson, 411 US 677 (1973), the 
court stated: 

Moreover, since sex, race, and national original is an immutable 
characteristic determined solely by the accident of birth, the imposition of 
special disabilities upon the members of a particular sex because of their 
sex because of their sex would seem to violate the basic concept of our 
system that legal burdens should bear some relationship to individual 
responsibili ty ... " . 

Neither homosexuality nor sexual preference is considered a suspect class by any 
US or Montana Supreme Court decisions. See, Palmor v. Sodoti, 104 S.Ct. 1879 
(1984), Craig v. Boren, 429 US 190 (1976), Graham v. Richardson, 403 US 365 (1971), 
Mathews v. Diaz, 426 US 67 (1976). Homosexuals do not constitute a 
constitutionally recognizable class as required by law because they are not 
distinguishable from the rest of society by certain objective "immutable 
characteristics" such as race, gender, or national origin. Shared attitudes or 
preferences of any kind to not establish a recognizable class because they are 
subject to change. c.r., Buchanan v. Kentuchy, 483 US 482 (1987).5 

As to whether similarly situated persons are treated similarly, the 
Supreme Court has held that: ' 

the equal protection clause directs that all persons similarly circumstance 
shall be treated alike. But so too the constitution does not require things 
that are different in fact or opinion to be treated in law as though they were 
the same. The initial discretion determined what is different and what is 
the same resides in the legislature of the states. A legislature must have 
substantial latitude to establish classifications that roughly approximate 
the nature of the problem perceived, that accommodate competing concerns 
both public and private, and that account for limitations on the practical 
ability of the State to remedy every ill. In applying the equal protection 
clause to most forms of state action, we thus seek only the assurance that 
classification at issue bears some fair relationship to some legitimate public 
purpose. 

Plyler v. Doe, 457 US 202 (1982). (Citations omitted). 

Montana's Deviate Sexual Conduct statute relates to conduct and not to 
persons who chose to label themselves as "homosexuals." Proponents might 
argue that homosexuals are a "discrete insular minority" or "politically 
powerless" and that they should be granted special "suspect class" status. 
However, since 1980 through 1992 homosexuals have invaded the Democratic 

5 There are other "classes" of people that are not suspect. For example, wealth, 
Ortwine u. Schwab (1973), age or mental characteristics, Mass u Murgia(1976). 
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party and have installed homosexual rights planks in the national Democratic 
platform. In 1992, it is. undisputed that gay and lesbian activists helped elect Bill 
Clinton. Indeed, the fact that HB 215 is being proposed is proof that this "group" of 
people has much political power. Thus, proponents or homosexuals cannot be 
considered politically powerless, or without representation. 

Further, in order to show that the Deviate Sexual Conduct statute violates 
equal protection, proponents must show a discriminatory purpose. Washington 
v. Davis, 426 US 229 (1976). This proponents fail to do since the statute on its face 
applies to both heterosexual and homosexual alike. The statute does not designate 
or identify a particular class of people with "immutable characteristics." Rather 
the statute applies to both heterosexual and homosexuals alike regardless of 
sexual preference. 

Proponents of HB 251 contend that homosexuals are a "suspect class" based 
only upon their conduct. If so, there are many other groups of people who will 
come forth and will desire to be classified as suspect classes based upon conduct. 
For example, the terminally ill will request that they be allowed to be assisted in 
suicide by their physician, drug users and dealers will be named as classes of 
people who desire to be treated the same as homosexuals based upon their conduct 
rather than "immutable characteristics." 

, Proponents ofHB 215 also content that the deviate sexual conduct statute 
discriminates on the basis of "sexual orientation" in that it only applies to 
homosexual and not heterosexual conduct. However, it is self-evident that 
homosexuals and heterosexuals are not similarly situated at all and therefore are 
not entitled to equal protection of the laws. The reason is simple: bluntly, the 
"parts don't fit" between homosexuals whereas in heterosexuals the parts do. 
Clearly, heterosexuals (a man and a woman) are by their very nature very 
differently situated than homosexuals whose parts "do not fiL" This is consistent 
with the Supreme Court's position in Reed v. Reed, 404 US 71 (1971) where the 
Court stated: 

This Court has consistently recognized that the Fourteenth Amendment 
does not deny to states the power to treat different classes of persons in 
different ways. The Equal Protection clause of that amendment does, 
however, deny to states the power to legislate that different treatment be 
accorded to persons placed by a statute into classes on the basis of criteria 
wholly unrelated to that statute. A classification 'must be reasonable, not 
arbitrary, and must rest upon some ground of difference having a fair and 
substantial relation to the object of the relation so that all person similarly 
circumstanced shall be treated alike. Quoting Royster Guano Company v. 
Virginia, 253 US 412 (1920). 

Proponents of HB 251, however, must also include those who have a sexual 
preference towards bestiality. After all, sexual orientation could mean a 
preference or orientation for animals. Sexual preference/orientation could also 
mean incest among adults. Sexual preference orientation could also mean 
polygamist marriages which were deemed unconstitutional by the US Court. 
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HB 215 would, on its face, violate the equal protection clause of the US and 
Montana Com:titutions by not treating those who prefer bestiality or incents as 
equal with homosexuals. 

IV. VOID FOR VAGUENESS 

Proponents ofHB 215 claim that it is void for vagueness in that it does not 
adequately define the crime nor give sufficient notice to potential offenders. This 
is a red herring. Proponents are simply being disingenous with this honorable 
committee. MeA 45-5-505 does define what is meant by "deviate sexual conduct." 
45-2-101(20) "Deviate sexual relations" means "sexual contact or sexual 
intercourse between two persons of the same sex or any form of sexual 
intercourse with an animal." "Sexual contact" is defined in 45-2-101(60) as "any 
touching of the sexual or other intimate parts of the person of another for the 
purpose of arousing or gratifying the sexual desire of either party. And "sexual 
intercourse" is defined under 45-2-101(61) as any penetration of the vulva, anus or 
mouth of one person by the penis of another person, penetration of the vulva or 
anus by any body member of another person, or penetration of the vulva or anus of 
one person by any foreign instrument or object manipulated by another person for 
the purpose of arousing or gratifying the sexual desire of either party. Any 
penetration, however slight, is sufficient." 

V. CONCLUSION 

Since proponents of HB 251 have not demonstrated that a fundamental right 
to privacy exists and therefore the proper test to be applied is the rational basis 
test. The Deviate Sexual Conduct statute is rationally related to a legitimate and 
rational government interest in protecting the health, safety and moral of its 
citizens. The practice of consensual homosexual sodomy is not a fundamentally 
protected right as determined by the US Supreme Court in: the Bowers case. The 
Montana legistature has a legitimate interest in protecting Montana families and 
their children from being exposed to homosexual conduct, particularly in public 
places.6 Opponents would urge this committee to not begin to walk down the 
slippery slope that the US Supreme Court refused to do and keep the statute as it is 
since it does not violate the right to privacy. There is no evidence that the framers 
of the Montana Constitution intended to confer greater rights that do the US 
Constitution. 

Nor have proponents of HB 215 demonstrated that homosexuals, nor those 
with a particular "sexual orientation," are a suspect class and subject to strict 
scrutiny and therefore, the proper test to be applied under the equal protection 
clause of the Montana Constitution is whether there is a rational basis for 
different treatment. The legislature has wide discretion to determine what is 
harmful to the health, the morals, and the public welfare. The Deviant Sexual 

7 For example, a family with children goes out to eat and at the table next to them they 
view two men french kissing each other. What would be the response of a parent to a child who 
asks why these two mean are kissing each other in such a way that "you and Mommy do?" 

Response to HB 215 
Page 10 



Conduct statute is rationally related to the constitutionally permissible object of 
permitting and promoting public morality. See Bowers, 92 L.Ed.2D 149. 

Opponents ofHB 215 find it hypocritcal that the ACLU and homosexuals 
trumpet the US Constitution's "right" to an abortion, which comports with their 
own agenda, but at the same time note in their memorandum that the Bower case 
"inapposite" (or irrelevant). It appears that the ACLU and the homosexuals want 
to use the US Supreme Court as a tool to implement their own agenda. When the 
Court decides in their favor they celebrate its decision, but when the Court issues 
opinions that block their agenda, the ACLU deems those decisions "irrelevant." 
This is hardly a principled, logical way to deal with contemporary issues. 

But logic and principle have never been the forte of the ACLU or the 
homosexual community. It is the conviction of this writer and by many, if not all 
of the opponents to HB 215 that the true purpose of decriminalization of 
homosexual conduct is to promulgate homosexuality in public schools and teach 
our children about "alternative lifestyles." This cannot be done now because 
homosexuality is still a crime. But ifHB 215 is legislated into law, homosexual 
conduct would no longer be criminal because it will be "accepted" by society. And, 
if the legislature approves HB 215, certain state agencies would quickly move to 
begin to promulgate this teaching in public schools to our children. 

I urge this honorable committee to DO NOT PASS HB #215 thereby sending 
an 'unmistakable message to the proponents of this bill, to homosexuals and other 
opponents of decency and morality that they will not be allowed to te'ach or 
promulgate criminal conduct to our children in public schools. 

E:Y:~K31T .\.-1 ~~ __ 
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Re: HE 215 

Written testimony in opposition of HE 215. 

Testimony of Frederick N DeMato Jr. 

Mr. Chairman, committee members, my name is 
Frederick N DeMato. I reside in Helena, MT. 

EXHIBIT ) or 
OATE }-Clb43 
$8. tk6 fQl7"' 

Iarn representing the position of the Liberty Baptist Church 
membership (Helena), along with 10 other independent Baptist 
churches with a combined membership of 1080 here in Montana. 

We the above are opposed to HE 215 for the following reasons: 

• 

1. According to Sec. 45-5-505, MCA, sec 1 (3) acts of homosex­
uality are not to be prosecuted based on an individual's 
seeking testing or receiving treatment for HIV related viruses. 

Because of this statute it is a moot argument to amend present 
law. 

Note: Clearly one can not be prosecuted because they seek 
help. 

2. The deletion of the phrase "sexual deviate conduct" from 
Sec. 45-5-505, MCA is to remove from the people of Montana 
the only phrase in Montana law that defines what they deem 
harmful to the health and welfare of their families in the 
traditions of Montana's past. 

I have written for this committe from Webster's dictionary 
(unabridged) the definitions of the words: 1) .deviate (vi), 
2) deviate (n), and 3) deviant (adj). 

1) deviate = to turn aside or wander from the common or 
right way, course, or line. 

2) deviate = as a noun it means a person whose behavior 
especially their sexual behavior is deviant. 

3) deviant = as a adjective it describes one who is deviating 
from what is concidered normal in a group or 
society. 
Note: Laws are for society as a whole, not 

special interest groups. 



MARK H. MOZER, Ph.D. 
Clinical P~ychologist 

Suite 4-6 
Arcade Building 
Helena, MT 59601 

(406) 442-0333 

January 25, 1993 

House Judiciary Co~~ittee 
Capital Building 
Helena 

Ladies and 6entle~en: 

My naMe is Dr. Mark Mozer, and I have been a clinical 
p~ychologist in Helena for twenty years. I e~ father of 
nine children, and have written a co~~on-sen!e parenting 
book due for publication thie eu~~er. It is on behalf of 
children that I oppose HB 215. 

It was a difficult personal decision to present ~y 
testi~ony before this co~~ittee. Sensitive heterosexuals 
feel a collective guilt for the pain inflicted upon 
ho~osexuah by 50",e ~e~ber5 of t he heterosexual co~~un-it y. 
However, this burden of guilt is generally borne by those of 
us who have conscientiously avoided contributing to the 
difficulties of hOMosexuals. We cannot afford to allow this 
collective guilt to deter us fro~ thinking clearly in our 
efforts to bring about the greater good, for the greater 
nu~ber of people, 1n the Matter facing U5 today. 

TestiMony has indicated that the AMerican Psychiatric 
Association has deleted hOMosexuality frOM its official list 
of Mental disorders. However, the World Health Organization 
has retained hOMosexuality on its International 
Classification of Diseases. So the experts ere divided as 
to whether hOMosexuality 1s a Mental disorder or disease. 

But the real point here is'that there can be no doubt 
that a vigorous gay rights ~oveMent wee significant in 
Motivating the A~erican Psychiatric Association to reMove 
hOMosexuality fro", ite list of Mental di~orders. If the 
hOMo~exual MoveMent can thu~ sway doctors, I have grave 
concerns about the potential iMpact that ~ilitant 
hOMosexuals ~ight have on the iMpressionable young Minds of 
children. 

The existing ho~osexuallty statute stands as an 
i~penetrable roadblock to those who would teach our children 
that ho~osexuality is an entirely acceptable alternative, 
the ~oral equivalent to heteroeexuality. There is a growing 
assortMent of children's books presenting the hOMosexual 

: 
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viewpoint, includ1ng ~uch t1tle~ a~ Daddy'~ RooMate, Heather 
Ha~ Two MOMMies, and Gloria Goes to Gay Pr1de. There 15 
even a coloring book depicting gay and le~bian theMes, said 
to be "appropriate M for pre-5chooler~. I aM providing the 
COMMittee with a copy of Daddy's RooMate. 

This kind of Material i5 closer to us "sheltered" 
Montanans than you think. Also enclo~ed is a list of 
·Sugge~ted Strategies for Managing HeteroscxisM and 
HOMophobia in Schooling", distributed by the state Office of 
Public Instruction, in a workshop for teachers put on 1n 
Helena on January 18, 1993. 

I do not believe that hOMosexuality is an entirely 
acceptable alternative, nor the Moral equivalent to 
heterosexuality, and I do not want My children to be 50 

instructed in school. I believe that the Majority of 
Montanans would hold siMilar objections. 

So this cO~Mittee face~ a difficult choice, between 
whatever unfairness the eXisting statute poses for the 
hOMosexual population, and protecting iMpressionable young 
Minds frOM a subtle but COMpelling onslaught of propaganda 
frOM the hOMosexual point of view. May God grant you wisdOM 
as you Make your choice. 
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Gaurco: 

SUGGESTED STRATEGIES FOR MANAGING HETEROSEXISM AND 
HOMOPHOB~INSCHOOUNG 

Illdudq Iflsh/an and Q::lY I,,<;uog In curriculum by dL<;cusslng tl1050 t()plc~ whon :lI'I'roprlate, as 
tllny npply to specific COUlSO!!. 

Inr;hJ(jo gay and l(lsbl:.Hl Isstl(l~ In losson pl:1ns or syllabus as pos5i'.Jlo di,;clJ~~lon tc'plcs for the 
cla<;~. 

InclucJo m;]ding~ whIch addre5!J losbl:m and gay I~suog on recolllmt:mdod rf':lclil1~l II;,t~. 

Illcludo Wly alld losolon Issues on a list of posslblo topics for Wllttrm (1SSI~Jf1I11'2lTt3 or class 
plflsontntJons. 

llIlplornont losson plaos ror llIallagill!J homophcbic: name·calling. 

DfJvolo~ cr obtain spoclflc 10550n plans regardIng homophobia and hlJt(1r~e)(lr:rn. 

Encour8nO ~II Gtudont<; to think about. wrlto about and disctlsq tile wrryg 111 which homophobia 
h:1~ ImptJcted Ulelr IIvp.3. 

F:ducntr) yOlJr~(llr about 10<;\)1<111 nnd ~Jny pooplo who havo rTmrfo ~Iqflific:lqt cnlltrlbutlons. 
Acknowll1dqo UHlir soxunl orlNrtation RJt It rolntos to their conlribullofl'l \"IllIcit yon ~'fl dl~ctJs..<;ll1g 
In clas~ (o.g,. Jane Adams, Jamos Dnldrvln, Gertrude SteIn, Walt Wl1itll1<m <1nd 111:1IlY others), 

Do not rn<,ke any tlS.')umption!l regarding the sexuaJ Of 1m rtat Ion of !7!uderrts, cll'.'rlf'"I, parents, 0( 

Gollo<lguos. 

no f;:'llTliJi~:;f wIth locru g:lY t'lmJ losblan re~OUrC(13 nnd cunlcul:lr rn;rt')rl:"ll~ ("("~hl, po!ltl~1 
nr(pni7.::ltions, tJtJ<llth CaIa ?oencios, counseling servlcos, YOl1th Qrours, r02dlpp' and film 
lIl~tori:lls) and u~e thorn In class. 

lJ~(l Ilon.·gnnder speclnc l~nqllC1go consistently whenaver dlscussiuns aoout rrl;-:lIunsl11ps 0( 

p:)rlnor-cholce situatJoM rul~o (e.g., partner, lover, person). 

IntomJpt antl·p;:l'f or antl-lesblCUl comments by staff Clnd studerrt!; <1 IiK IJ. SImI) tint <lssaultive 
flnd/or derogatory Jolms... boh~ors or other action~ RQ,,'n'rt rurlono I)l]Cr'1 ),,9 (If perceived 
diJrorencus on U10 bMls of SlJxuaJ orientation are unfair, offonslve :md harmrul. 

Promln~nHy display pmnph!mr: C"lnd resource guldos rex tho losLJI:m, yC1y mId LJls(')(u~1 communities 
III (lfld r:"1mnd counsolors' oHic;o5. , 

Erll::our.;c~,:! comprchere;ivo professional staff developmont and training reg <II tllng l1aterosex1sm 
c"'n<.J ho~;-Phobia 

Uribe, Virginia (1009), Pro!cct 10 U~ Frkxlds d Profcd 10, Inc., P<-'lQQ GO 
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Testimony of 
Beverly Oard 

Homemaker & Mother 
3600 7th Ave S 
Great Falls, Mt. 
727-8128 

I am speaking as a mother of four children, one that is concerned 
about how to protect them if homosexuality becomes legal. 
I am also concerned about what kind of heritage we will be leaving 
them if the. changed law passes. 

The main argument for making Homosexuality legal is to create an 
environment that would make homosexuals feel more free to be tested 
for the AIDS virus. As the law now stands there is an exclusionary 
clause for the purpose of protecting them from prosecution, even 
though this is unnecessary. Back in the fifties when there was an 
outbreak of venereal disease, adultery and fornication was not only 
taboo but illegal in some states. Health workers worked under a 
code of confidentiality. They did their job effectively, through 

'treatment, partner notification and mandatory testing, the problem 
was controlled. The concern for the health of ·t.he community 
temporarily overrode the need to prosecute. 

If the gay communi ty had allowed them to do their job from the 
beginning we would not have an AIDS epidemic. The homosexuals 
believed their right to privacy was more important than the deaths 
of their many partners. 

The homosexual community is the primary perpetrator and the primary 
victim of their own behavior. Seventy to ninety percent of the 
victims of AIDS are homosexuals; for their sake and for the sake of 
the innocent victims of the large percent of gays that are bisexual 
please keep the antisodomy laws on the books. Sodomites, in 
general are highly promiscuous people. Promiscuity alone causes 
venereal di seases to grow exponen ti a 11 y. For lawmakers and to 
encourage this as an acceptable form of behavior would be highly 
irresponsible. To change the law would make a public statement 
that what was deviant is now no longer considered deviant what was 
taboo is no longer taboo . 

The purpose of government is to protect the basic instutions of 
society so that we can persue life, liberty and happiness. The 
nuclear family, and extended family has been the basic unit of 
every society since history began. Laws have always existed to 
protect this unit. If we change our law against sodomy we would in 
essence be teaching that the traditional family is no longer the 
ideal. Homosexual literature is rife with hatred toward the 
family. 1972 Gay Rights Platform Demands for States they seek to 
redefine the family: The twelfth demand reads "Repeal all 
legislative provisions that restrict the sex or number of persons 
entering into a marriage unit; and the extension of legal benefits 
to all persons who cohabi t regardless of sex or numbers." The word 
numbers is important because they are highly promiscuous. Imagine 



what this would do to our tax code and adoption laws. By changing 
the law against sodomy, we would be playing right into their hands. 

Sodomy is not a behavior that restricts itself to the privacy 
of their own bedroom. Often it is a public behavior. It's 
practiced in bath houses, public rest rooms, bus stations, public 
libraries, gay night clubs, adult book stores, and in our own Great 
Falls Gibson Park. With laws in place we can prosecute this type 
of flagrant behavior. 

The Montana Office of Public Instruction is eager teach sodomy to 
our children as an alternate life' style. They wish to do this 
under the guise of protecting them from AIDS, a disease very rarely 
found in chi Idren. In doing thi s they steal our chi Idren' s 
innocence and promote the very behavior that causes the problem. 

If we keep sodomy illegal we can protect our children from such 
homosexual propaganda. At this time, the schools are not allowed 
to teach illegal behavior as acceptable. Destroying the sodomy law 
would open the floodgates for such textbook stories as "Daddy's 
Roommate", "Heather has Two Mommies", and "Gloria Goes to Gay 
Pride" to enter our classrooms. The schools would be.free to teach 
young children about dental dams--a piece of latex ''that can be 
placed over the vulva during oral sex or over the anus during 
ani 1 ingus. They would allow homosexuals into our classrooms to 
discuss their "alternate lifestyle". The children would be taught 
how to use a condom, for what purpose, to have sex with an adult? 

Children are very vulnerable. At a period of their lives when they 
should be in sexual latency according to Freud, they would be 
exposed to deviant sex. Sexuality is a learned behavior according 
to every well respected sociologist and psychologist. (bibliography 
substantiates this assertion) Experience with my, own children 
makes this very clear. Each of them at about three years old asked 
me if they would grow up to be a mommie or a daddy. How can I 
protect them from curious children wanting to experiment with a new 
life style? What kind of message would the schools and the courts 
give to them if the extremely promiscuous and deviant behavior of 
sodomy is taught as "another way of loving"? 

How can I protect my chi ldren from being condi t ioned to accept 
deviance as normal? What kind of society would we create when 
homosexuals are free to flaunt their behavior in the streets and 
businesses of Montana? A quick look at San Francisco answers this 
question. Venereal disease is rampant, transvestites, queens, and 
dykes roam streets in full regalia propositioning any they find 
attractive. Homosexual magazines like the "Guardian" are sold in 
the majority of hotels and motels. These magazines advertise sado­
masochistic sex equipment. They write book reviews that delight in 
recommending what they call "trashy" books. Gay Pride parades are 
held in many major cities. These parades graphically strut every 
form of decadence imaginable. NAMBLA (North American Man Boy Love 
Association) has a prominent place. Is this what we want in 
Montana? If homosexuality becomes legal how could \ole stop this 
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behavior? How could we protect our children? 
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4. Dorsen, N., ed., The Rights of Gay People (An 
American Civil Liberties Handbook) (Bantam 
Books, 1983). 

5. Most biologists and psychologists believe that 
homosexual habits are learned. Evidence for this 
comes from several sources. 

1) Most homosexuals believe that their sexual 
orientation is learned. (Only 9% believed they 
were born that waymtwo Kinsey studies: Geb­
hard, P.H. and Johnson, AB., The Kinsey Datil 
(Saunders, 1979); Bell, A.P., "Homosexualities: 
Their Range and Character" in Nebraska Sym­
posium on Motivation, Cole, J.K. and Dienstbier, 
J., cds. (Univ Nebraska Press, 1973). 

2) No one has found a single replicable genetic, 
hormonal or chemical difference between 
homosexuals and heterosexuaIs. (Marmor, J., ed., 
Homosexual Behavior. A Modem Reappraisal 
(Basic Books, 1980). 

3) Those raised in non-religious homes have a 450 
percent higher chance of choosing the homosexual 
lifestyle. (Institute for the Scientific Investigation of 
Sexuality, "What Causes Homosexuality and Can It 
Be Cured?," ISIS, 1984). 

4) Most psychologists and psychiatrists still do 
believe that homosexuality is learned, even those 

,who endorse their behavior. (Examples include 
Rado, Bierber, Socarides, Kinsey, Hooker, Szaz, 
Marmor, and Masters and Johnson. Cf. Bayer, R., 
Homosexuality andAmerican Psychiatry, Basic 
Books, 1981.) 

5) Since homosexuals engage in many deviant 
sexual practices, such as sodomy, sado-masochism, 
eating feces, drinking urine, flSting, rimming, the 
solicitation of sex with younger males, etc., it seems 
almost absurd to say that all of these behaviors are 
innate. 

6) Many homosexuals do change their behavior. 
If homosexuality were innate, change would not be 
possible. Compare the studies of Bieber, I., 
Homosexuality: A Psychoanalytic Study (Basic 
Books, 1962); Socarides, C., "Homosexuality Con­
cepts and Psychodynamics," Intemational Joumal 
of Psychiatry, 1972, 10, p. 118; Masters, W.H. and 
Johnson, V.E., Homosexuality in Perspective (Little, 
Brown, 1979); West, DJ., Homosexuality Re-£X­
amined (Duckworth, 19n); Pattison, E.M. and Pat­
tison, M.L., "Ex-gays: Religiously Mediated 
Change in 11 Homosexuals," American Joumal of 
Psychiatry, 1980, 137, pp.1553-1562. Homosexuals 
Anonymous, Exodus, and many other groups that 
help homosexuals change their sexual orientation 
are build upon this premise. (For a more complete 
list see the bibliography.) It is interesting to note 
that no one has sought therapy to change their 
race, color, or national origin. These are assumed 
to be innate, in contrast to the homosexual lifestyle. 

page 13 

6. Greek and Roman societies both outlawed 
homosexual behavior, believing that it was 
dangerous to the well-being of their society. 
Throughout the middle ages, homosexuality was 
outlawed in Western society. It has always been 
outlawed in the Far East, and still is today. Some 
authors, however, disagree. Cf. Boswell, J., Chris­
tianity, Social Tolerance, and Homosexuality 
(University of Chicago Press, 1980). 

7. For example, in the state of California a 
woman has already lost her private property rights 
to not rent her house to an unmarried couple. In 
another s~ate, a female lost the right to not have a 
lesbian roommate. When the female decided she 
did not want a lesbian for a roommate, the lesbian 
sued and won a settlement of $1500. 

8. Magnuson, RJ.,Are Gay Rights Right? (Strait­
gate Press, 1985), p. 86. 

9. Senator Alan Cranston (D-CA) has been 
proposing a homosexual affIrmative action bilI in 
the U.S. Senate. 

10. Hansfield, H.H., "Sexually Transmitted Dis­
ease in Homosexual Men," American Joumal of 
Public Health, 1981,9, pp. 989-990; Cameron, P., 
Proctor, K., Coburn, W. and For:de, N., "Sexual 
Orientation and STDs," Nebraska'Medical Joumal, 
1985,70, pp. 292-299; Jay, K., and Young, A., The 
Gay Repof1 (Summit, 1979); Cameron, P., 
Cameron, K, and Proctor, K., "Effect of 
Homosexuality Upon Health and Social Order," 
Psychological Repof1s, 1989,64, p. 1172, report 85 
percent for homosexual and 52 percent for bi­
sexual in comparison to 30 percent for 
heterosexual. 

11. Quinn, "The Polymicrobial Origin of Intes­
tinal Infections in Homosexual Men," New Eng/and 
Joumal of Medicine, 1983,309 (10), pp. 576-82; 
Manligit, "Chronic Immune Stimulation by Sperm 
Allantigens, Joumal of the American Medical As­
sociation, 1984, 251 (2), pp. 237-41; Jaffe, "National 
Case-Control Study of Kaposi's Sarcoma and 
Pneumocystis Carinii Pneumonia in Homosexual 
Men: Part 1, Epidemiological Results," Annals of 
Intemal Medicine, 1983,99 (2), pp. 145-57; 
Buchanan and Muir, "Gay Times and Diseases," 
The American Spectator, August 1984, 15. 

Drawing upon the standard medical text, 
Harrison's Principles of Intemal Medicine, James 
Fletcher in the Southem Medical Journal, sums: 
"We notice an increasing incidence of multiple­
drug-resistant strains of Neisseria gonorrhoeae in 
homosexuals; male anorectal and pharyngeal infec­
tions are frequently troublesomely asymptomatic; a 
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EXHlalT_ ;2~ 

~~1t¥~ 
TESTIMONY OF TOM GREEN IN OPPOSITION OF HOUSE BILL 215 

Mr. Chairman and Members of the Committee, my name is Tom Green. 
I am 32 years old and come to you to stand opposed to House Bill 
215. I come before you today from a unique perspective. Most of my 
life I've been bound by a homosexual identity. Today I am free from 
that entrapment. As a matter of fact, I am blessed to be part of a 
loving and uplifting heterosexual marriage. The world said it 
couldn't be done. And I thought it was impossible, but it's not. I'm 
grateful to realize that the notion of being born a homosexual is a 
deceitful lie. In fact, thousands like myself exit this lifestyle 
every year. 

Like so many of my counterparts I came from a dysfunctional family 
background. My mother was an alcoholic and my father himself was 
a product of a traumatized family. Unfortunately I struggled through 
life with many voids. I also suffered various· forms of abuse, 
particularly verbal. I was insecure and passive. 

Jhis background combined with sexual abuse, which began when I 
was eleven, provided an excellent breeding ground for the.sickness 
of homosexuality. As time passed I became more perverse ih my 
thinking. I was depressed, suicidal and at times I struggled with 
homicidal fantasies about my family. 

At age fifteen I attempted suicide. Fortunately I was unsuccessful. 
At age .sixteen, while undergoing six weeks of behavioral 
modification therapy at a state mental hospital, I rnade contact with 
my first adult male homosexual. We had an affair. I understand now 
that what he did was terribly wrong. I also feel that the head staff 
psychiatrist who told me I. couldn't change did me a grave disservice. 
He encouraged me to go to college in California after I graduated 
from high school so that I could unashamedly immerse myself in the 
gay culture. Though I did not take his advice I did make inroads into 
the gay community of the Southern city I called home. And I was 
desirable. I was what they called a "chicken"--someone who is 
under age. Many men wanted me for quick one night stands. I was 
approached in a local gay park many times. I went to gay bars, which 
is the focal point of gay culture, and watched multitudes get drunk 
or high regularly. Today I have to wonder why they chemically 
altered themselves so much if they were so happy. 



As I said, I was desirable but I was selective. At age eighteen I met 
Mr. Right. Sadly, I watched my varied friends and aquaintances 
bounce from one fling to another. Very few had the seeming 
stability I thought I was experiencing. As a matter of fact, I had one 
friend who visited a bath house in New Orleans and had sexual 
contact with over 90 men in two days. That would explain his need 
for anal surgery upon his return .. 

Over time I saw alot and learned about the various elements of the 
joy of gay sex. You could include any of these behaviors in these 
perverted encounters. These practices could include oral sex, anal 
intercourse, rimming (tongue to anal contact), fisting (the dangerous 
practice of putting your hand in your partners rectum), scat (the 
practice of depositing your fecal waste on your partners body), 
golden showers (urinating on your sex partner). If you were really 
adventurous you could visit a leather bar and find partners who 
would participate in sado-masochism. I even once visited a bar 
where I watched men crowd around one man and take turns giving 
him oral stimulation. This took place in the open. 

Let's not forget the innumerable encounters in public rest~ooms-­

commonly referred to as tea rooms. And, of course, one cou'ld 
always find someone to play with at the adult movie theatres and 
bookstores. 

In my sickness and depravity I actually participated in a number of 
these behaviors at various points in my homosexual life. 

As I stated earlier, my life today is vastly different and infinitely 
more rewarding. As a result of diligently following the recovery 
process of the twelve step program which I discovered through Adult 
Children of Alcoholics I can be truly thankful that I have overcome 
the insanity of homosexuality. 

Ask yourselves a question. Would you ask an active alcoholic or drug 
addict who has no desire to change for assistance in drafting 
legislation pertaining to the control and distribution of these 
substances? Of course not. 

This being the case, why would you give serious consideration to 
input from those who remain trapped within a false sexual identity? 
What they need is a rebuilding of their lives with tile assistance of 
those compassionate people who understand where they are in their 
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sickness and who are not afraid to confront and challenge them to 
move toward a far better way of living. 

By repealing your present laws which at least pay lip service to the 
perverseness of homosexual behavior, you will send a resounding 
message to those who seek the continued radical alteration of our 
society. You will be giving them opportunity for greater inroads into 
society as a whole. And the cancer which consumes them will find 
it even easier to transmit in greater numbers to succeeding 
generations. 

Today, you are considering a bill which may not offer the 
consequences you desire. There are those who would vehemently 
contend that you should remove legal restraints on homosexual 
behavior. However, I implore you to listen to the voice of 
experience . 



TESTIMONY OF B. JOHN HEETDERKS, M.D. 

Board Certified-American Board of Family Physicians 
A m~mb~r of the International Academy of Proctology 

I wish to speak in opposition to HB 215 

I'm concerned about treating illness but I'm also concerned about 
preventing illness. 

__ will legitimizing homosexuality help prevent illness? 

__ ffll3 are told, "yes". That legalizing homosexuality will relieve 
homosexuals from the fear of discovery if they come forward for 
AIDS testing. 

_that argument is pure sophistry 

_the gay community is not bashful about their hlJmosexual ity. 

__ they flaunt it 

__ Theirs is the cry "We're here, we're gueer, get uS'?,d to it.·, 

_in any case gays are already protected in MontFlna by Lat>l which 
provides exclusion from prosecution if they were identified 
through an aids testing program. 

The truth is that legitimizing homosexuality will encourage it as 
a reasonable and safe sexual preference especially before our 
young people who watch our decisions. 

and the further truth is that from a medical standpoint homo­
sexuality--and I'm referring now particularly to male homosex­
uality is a breeder of disease. 

Let me give it to you straight, based on my experience as a 
physician and as a proctologist and after reviewing the medical 
literature gleaned from over 600 medical journals 

_gay males are 5000 times more likely to contract AIDS than the 
general popUlation. They are but 2-3~ of our population but 
represent 68~ of AIDS cases. 

is AIDS a problem? Its is a gigantic problem the dimensions of 
which you barely know. 

_let me give you a short list of the health problems related tn 
AIDS and particularly to AIDS in the male homosexual popula­
t ion. 

We are seeing --new and rare pneumonias some of t;hich defy 
successful medical treatment. 
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We are seeing --very aggressive Hodgkins and non-Hodgkins 
lymphomas--costly and difficult to treat. 

We are seeing--Anal cancer-an almost nonexistent form of CA in 
the non-homosexual population. 

We are seeing--Ebstien-Barr viral esophagitis an immensely 
debilitating disease 

We are seeing--Kaposi's sarcoma of the rectum. 

We are seeing--Ano-rectal disease in a high ~ homosexual 
males with AIDS-( V ulceration of the anus­
CZ)multi9le and fissures-(3)peri-anal sepsis and 
staphylococcal infection-(4)proctitis-procto-co­
liti~-~(5)ano~rectal warts--(6)chronic diarrhea 
secondary to an infecting agent unknown in the 
AIDS sero-neg. population. 

We are seeing--progressive, disseminated Histoplasmosis 
--fungal type of illness. 

We are seeing--a plethora of oral disease from thrush and pre­
cancerous leukoplakia to Kaposi's sarcom~.of the 
mouth and throat to oral warts. 

We are seeing--Cytomegalo-virus laryngitis with airway 
obs t rlJction. 

We are seeing--An ~xplosion of hepatitis B in gays with AIDS and 
Hep. B significantly increases the risk of liver 
CA. 

And incredibly, We are seeing--poor compliance Hith efforts to 
treat AIDS disease in 90~ of gay AIDS patients. 

--and I could go on, but you get the point. 

Male homosexuality is not a nice civilized sexual preference. 

it thrives on eroticism which is enhanced by: 

V_frequent sex with multiple, anonymous partners, 7Z'tI of 
have had more than 1000 sexual partners. 

(Z) __ sadomasochism--undergoing 
others during ~nal-sexual 

or inflicting pain or torture 
intercourse. 

gays 

on 

(3) __ the frequent use of drugs including Amyl-Nitrite 
for enhanced eroticism. 

inhalation 

< 4) __ del iberate risk taking during gay 
especially by young male homosexuals. 

s eX1Ja I enColJnt er-



These erotic practices enhance the transmission of the AIDS 
virus. 

All of this makes it extremely difficult to contain the AIDS 
explosion in the gay community and ultimately in the general 
community. 

--and we are being asked to approve this life style? This has 
been done in San Francisco. 

--in San Francisco with gay rights; laws for 10 years the STD 
rate had increased 2200~ over the national average. 

Montana's deviant sexual behavior law is not in fact punitive, 
but it recog~izes certain deviant sexual behaviors for what they 
are. 

__ there is no good reason to give aid, comfort and approbation to 
a life style which is inherently beset with disease and public 
health problems. 

__ the potential and real costs of this kind of disease is 
g~ring and there is no need for mindlessly opening this 
gate. 

stag­
flood-

As a physician, I hope you will carefully consider the facts and 
not alter our Deviant Sex Law. 
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. January 25, 1993 
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To 
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House Judiciary Committee 

Addrul 
Capitol Station 

CitY, Statt. Country 
Helena. Montana 59620 
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Phone' 
(406) 444-4800 

Fax , 
(406)-444-41 05 

--

I am OPPOSED to House Bill 215 which will decriminalize homosexuality and would like you to 
vote NO on this bill. 

The bill would potentially allow (or be stated mandated) teaching our children that homosexual 
behavior is normal and a Iifestyl9 to be encouraged which is definitely against my personal 
beliefs and is also against the Instructions given in the Bible! 

The bill is also unnecessary from the standpoint of encouraging people to step forward to be 
HIV tested because during the last legislative session amended the Sexual Crimes Act to 
include a section to protect individuals from prosecution when seeking HIV testing or 
treatment. 
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House Judiciaty Committee 

Addre •• 
Capitol Station 

Chy, Stat •• Country 
Helena, Montana 59620 

Phon. , 
(406) 444-4800 

Fax # 
-(406)-4444105 

I am OPPOSED to House Bill 215 'Nhich wiU decriminaU.ze homosexuality and would like you to 
vote NO on this bill. 

The biIJ wou'd potentially aUow (or be stated mandated) teaching Our children that homosexual 
behavior is normal and a lifestyle to be encouraged which is definitely against my personaJ 
beliefs and is also against the instructions given in the Bible I 

The bill is also unnecessary from the standpoint of encouraging people to step forward to be 
HIV tested because the laat legiSlative session amended the Sexual Crimes Act to include a 
seCtion to protect individuals from prosecution when seeking HIV testing or treatment. 
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Name Phol'Ml , 
House Judiciary Committee (406) 444-4800 

Addre .. Fax I 
Capitol Station t406)444-4105 

City. Stata. COt.UllTV 
Helena, Montana 59620 

I r:--.' P .... I 
I am OPPOSED to House Bill 215 which will decriminalize homosexuality and would like you to 
vote NO on this bill. 

The bill would potentially allow (or be stated mandated) teaching our children that homosexual 
behavior is normal and a lifestyle to be encouraged which is definitely against my personal 
beliefs and is also against the instructions given in the Biblel 

The biJJ is also unnecessary from the standpoint of encouraging people to step forward to be 
HIV tested because the last legi.slative session amended the Sexual Crimes Act to include a 
section to protect individuals trom prosecution lNhen seeking HIV testing or treatment. 
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