MINUTES

MONTANA SENATE
53rd LEGISLATURE - REGULAR SESSION

COMMITTEE ON LABOR & EMPLOYMENT RELATIONS

call to order: By Sen. Bill Wilson, Vice-Chair, on January 14,
1993, at 1:05 P.M.

ROLL CALL

Members Present:
Sen. Tom Towe, Chair (D)
Sen. Bill Wilson, Vice Chair (D)
Sen. Gary Aklestad (R)
Sen. Chet Blaylock (D)
Sen. Jim Burnett (R)
Sen. Tom Keating (R)
Sen. J.D. Lynch (D)

Members Excused:
Members Absent: None

Staff Present: Eddye McClure, Legislative Council
Patricia Brooke, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary:

Hearing: SB 116, SB 62, SB 91
Executive Action: None

HEARING ON SB 116

Opening Statement by Sponsor:
Sen. Harp, Senate District 4, introduced SB 116 and stated that

he was introducing the bill on behalf of the Montana Food
Distributors Association. The bill allows for the exclusion of
overtime pay and addresses only outside salesmen, not route
people. Currently under the federal Fair Labor Standards Act
Montana Food Distributors do not have to pay overtime and under
Montana law we already make some exemptions. The intent of this
bill is to coincide with the federal law.

Proponents’ Testimony:
Bill Stevens, Montana Food Distributors Association testified in

favor of the bill. He stated that the bill addresses only
outside sales in the food industry. Many people already think
that the exclusion provision exists and it has created some
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problems between the employers and employees. He emphasized that
it does not affect the people who deliver the product, i.e. the
route people. (Exhibit #1)

Mike Stump, Montana Food Distributors Association, stated that
the federal and Montana laws differ in who is exempt from wage
laws regarding outside sales employees. The determination is
made on a job by job basis which has resulted in inadvertent
violations. This bill would add a new exemption for minimum wage
and'overtime requirements of state law and is asking for a
specific exemption for the food industry. Stump stated that he
has seen many claims under these laws in the Wage and Hour
Section of the Montana Department of Labor.

Opponents’ Testimony: None

Questions From Committee Members and Responses:

Sen. J.D. Lynch asked for an example of who the bill affects.
Sen. Harp answered that there are some food distributors who
handle outside sales that would be affected by the bill and
referred the question to Bill Stevens. Mr. Stevens stated again
that it affects food salesmen, not route men.

Sen. Lynch clarified that this does not affect the route men.

Sen. Blaylock asked if there are problems for which this bill is
necessary. Bill Stevens answered that there have been many cases
of wrongful discharge and that loopholes exist in the present law
and that this bill is needed.

Closing by Sponsor:
Sen. Harp closed

HEARING ON 62

Opening Statement by Sponsor:
SEN. TOM HAGER, SD 48, stated that this is a simple bill that

asking for a contractor to provide health care, retirement
benefits, life insurance, disability, and sickness insurance to a
worker or employee covered by the state prevailing wage law in
lieu of paying fringe benefits as wages. It gives the employer
the right to pay those fringe benefits in cash, pay them to a
trust that has some of these benefits in it, or any combination
of the two. The bill only applies to employers working under the
state prevailing wage law, about 15% of the employees.

Proponents’ Testimony:

Brad Talccett, President Montana Contractors Health Care and
Retirement Trust, explained the history of this trust fund that
provides health and retirement benefits for the employees. He
stated that 31 firms are enrolled in this trust and 1,040
employees. There are about 3,000 Montanans who are covered under
this plan who would likely not have health insurance if the trust
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did not exist.

Robert Berland, Western Materials and trustee for the Montana
Contractors Health Care and Retirement Trust, stated that the
benefits plan of the contractors trust is a health and welfare
plan and the retirement is vested beginning with the first hour
of work. The funds are invested as a personal IRA and belong to
the employees. The medical insurance includes medical, dental,
and‘vision.

Bob Meinhardt, SWANK Enterprises, Whitefish, is a member of the
contractors trust fund and urged support of SB 62.

Francis Talbot, United Materials, Great Falls, stated that she
had done a verbal survey of the employees and that they were all
completely satisfied with their health plan and urged support of
SB 62.

Robert Warren, Western Materials, spoke in support of his
company’s benefit plan.

Jerry Jockinsen, Western Materials, spoke in support of SB 62.

Tim Talseth, Dick Anderson Construction, Inc., spoke in support
of SB 62. -

Jerry Chambers, Dick Anderson Construction, Inc., spoke in
support of SB 62.

Angie Phillips, Western Materials, stated that she would not be
able to work without the health benefits her plan offers and
urged support of SB 62.

Craig Campbell, Pioneer Ready Mix, spoke in support of SB 62.
Rick Rice, Pioneer Ready Mix spoke in support of SB 62.

Paul Heikkiki, United Materials, spoke in support of SB 62.
Lon Jones, Western Materials, spoke in support of SB 62.

Dick Anderson, Dick Anderson Construction, Inc, spoke in support
of SB 62.

Mike Hoppel, Pioneer Ready Mix, spoke in support of SB 62.
Steve Eichorn, Pioneer Ready Mix, spoke in support of SB 62.

Sonny Lockrem, Montana Contractors Pension and Retirement Trust,
gave a brief history of this legislation. Lockrem stated that SB
62 was not introduced in the 1991 session but was included in a
prevailing wage law package that was vetoed by Governor Stephens.
He noted that 60% of the membership of the Montana Contractors
Association is non-union. Lockrem stated that if SB 62 does not
pass, he is fairly confident that the trust will continue to
operate under the pre-emption granted under the federal court.
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The Montana Department of Labor has no regulatory authority over
the fringe benefits that are pre-determined in Davis Bacon.
Lockrem read a letter from Congressman Pat Williams that urges an
amendment of the Montana Prevailing Wage Law. Lockrem feels that
the Department of Labor must have some statute that regulates the
payment of fringe benefits.

Opponents’ Testimony:

Eugene Fenderson, MT. District Council of Laborers, stated that
he 1s in opposition to this bill for many reasons. He stated
that a number of people in Montana started selling insurance
plans to contractors, and many not as good as the Montana
Contractors Association trust fund. Some of the plans took 500
hours to get vested and nobody on the project ever got that many
hours. Fenderson reminded the committee that this law goes
beyond Montana Contractors Association.

Don Judge, President, Montana State AFL-CIO, stated that this law
goes far beyond the Montana Contractors Association system. He
noted that violators of the prevailing wage laws are extremely
hard to track down. He stated that this bill does not provide or
mandate that employees participate in the administration of the
system. He requested that the Montana Contractors Association
sit down with the AFL-CIO and work out the differences. (Exhibit
#2).

Chuck Cashell, Operating Engineers, Local 400, urged opposition
to SB 62.

Questions From Committee Members and Responses: Sen. Lynch asked
Sonny Lockrem if both groups, the Montana Contractors
Association, and the unions can sit down and reach an agreement.
Sonny Lockrem stated that the problems are out there and will be
there whether SB 62 passes or not. Lockrem talked about
differences and similarities between the administration of this
plan and that of union plans. Lockrem stated that in absence of
passing SB 62 the Department of Labor has absolutely nothing in
the statute regarding how fringe benefits are to be paid.

Senator Lynch asked Sonny Lockrem if he is willing to sit down
and visit and with the unions. Sonny Lockrem responded that he
will visit with them but said again that when you get into the
area of fringe benefits it goes beyond a state statute of general
nature and is preempted.

Sen. Blaylock asked Chuck Hunter if this bill does not pass would
the Department of Labor have anything to work with. Chuck Hunter
talked about the provision that was struck down and the existing
prevailing wage law. There is not a specific law that dictates
how the benefits are going to be paid.

Sen. Towe asked Sonny Lockrem why we need the law if it is in
operation already. Sonny Lockrem replied that the Montana
Contractors Association is operating under a federal pre-emption.
He discussed section 405 of the Montana code that mandates that
fringe benefits have to be paid in cash under Montana law,
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therefore, they can not be put into the trust.

Sen. Towe asked Chuck Hunter how to address the controls or
limits of pension plans. Chuck Hunter stated that the Montana
Contractors Association’s plan is a very good one, but some plans
that were approved by ERISA are not because the ERISA standards
are broad and allow for abuse. He stated that he would be
interested in working with the groups to find some answers.

Sent Towe asked Mr. Fenderson if he had a comment regarding how
to solve the problem. Mr. Fenderson said that the unions would
like to sit down with the contractors association. He noted that
the state needs to try to provide protection to the workers who
are often mobile and generally do not have the same plan from
employer to employer.

Sen. Towe and Sonny Lockrem discussed what minimum standards are
needed.

Sen. Towe asked Don Judge if he had a comment regarding how to
solve the problem. Don Judge stated that ERISA does not pre-empt
regulatory authority and does not protect employees. He
suggested that employers be required to file benefit plans in
order to receive public contracts and that penalties be increased
for violations.

Sen. Towe asked Sonny Lockrem if he is willing to sit down with
various parties to work on an amendment or a separate bill.
Sonny Lockrem answered that "he’s always been available."

Sen. Aklestad urged that the bill not be clouded with too much to
make it unworkable.

Sen. Blaylock urged that the parties get together and aim to
protect workers in Montana to ensure that they have health
insurance.

Sen. Towe asked that a meeting be held between parties and
committee staff and try to stay within the topic of the bill but
keep the option open to submit a new bill.

Sen. Blaylock requested that Chuck Hunter be included in the
discussions.

Closing by Sponsor: Sen. Hager closed.

HEARING ON 91

Opening Statement by Sponsor:

Sen. Chris Christiaens, SD 18, opened by saying that this bill
will extend workers compensation disability and rehabilitation
compensation benefits to certain inmates employed while residents
of pre-release centers. He addressed the amendments to the bill
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(Exhibit #3). Sen. Christiaens explained the system in which the
inmates go to work and premiums are paid but if they are injured
they receive only medical benefits but no other benefits. This
bill will give the inmates temporary total disability during the
period of time they are in the pre-release center. The fiscal
note says that the costs are inestimable and Sen. Christiaens can
not think of more than five people during his time as director of
a pre-release center that would have been receiving these
benﬁfits.

Proponents’ Testimony:

Jim Pomroy, Deputy Administrator at the Department of Corrections
and Human Services, stated that the department is proposing a
substantial expansion of the community programs. He stated that
an entitlement to regular benefits should be a part of the
normalization process. He discussed the employment of inmates
and responsibilities they have and encouraged the committee to
pass SB 91.

Opponents’ Testimony: None

Questions From Committee Members and Responses:

Sen. Blaylock asked Jim Pomroy how many more people there are at
Deer Lodge than what it was designed for. Jim Pomroy stated that
there are currently 170 more inmates than what the prison was
designed for and said that by 1997 there are expected to be 2200
inmates and the prison is designed for roughly 1200 inmates.

Sen. Keating asked Sen. Christiaens if the pre-release centers
are covered by workers comp when the inmates are working. Sen.
Christiaens replied that the inmates are covered for medical
benefits but not disability and rehabilitation.

Sen. Keating asked that if the pre-release centers are on
contract with the state are the inmates technically employees of
the state. Sen. Christiaens said that it is a complicated issue.
The pre-release inmates contract with the state. When the inmates
go to the center they sign a contract and work for minimum wage
and assume their medical costs.

Sen. Keating asked if this bill passes would it extend coverage
or benefits and would the pre-release employers pay premiums or
the state. Sen. Christiaens answered that the employer pays.
Sen. Keating than asked if we were sticking the employer with
additional costs. Sen. Christiaens explained that the employer
already pays the premiums but there is no temporary total
disability coverage for the inmates. Sen. Towe clarified that
the employer pays full premiums but is not permitted to pay full

benefits.

Sen. Towe asked what the purpose of the amendment is. Sen.
Christiaens responded that the amendment takes out the community
service portion of the bill because they are unable to come up
with funding for community service worker’s premium but he is
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willing to work with the committee. He stated that regarding
community service nobody wishes to be the employer. It has been
an agency responsibility to pay the premiums and the pre-release
centers cannot afford to pay the premiums.

Sen. Towe stated that paying for workers comp costs less than the

liability insurance
money is simply not
covsred somehow.

Sen. Keating stated
and asked what wage
Christiaens replied

Sen. Aklestad asked

Christiaens replied
leaves the place of

Closing by Sponsor:

coverage. Sen. Christiaens replied that the
available but he would like to see them

that workers comp is based on hourly wages
is attributed to community service. Sen.
that it is the minimum wage.

when the coverage of an inmate stops. Sen.
that the coverage stops when the inmate
employment.

Sen. Christiaens closed.

Introductions: Commissioner Laurie Ekanger, Department of Labor,
introduced the staff of the Department of Labor and explained the
responsibility areas of each.

Announcements: Sen.

Towe announced that executive action will be

taken on Tuesday, January 19th on the bills before the - committee.

Adjournment: 2:50

TET/PMB

ADJOURNMENT

SEN. TOM TOWE, Chair

e e

PATRICIA BROOKE, Secretary
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X
X
X

Senatorn. Bumet

Senato. Wilson
gemahsr( Towe/

FC8 Attach to each day’s minutes



MONTANA FOOD DISTRIBUTORS ASSOCIATION

2700 Airport Way « P.O.Box 5775 »

SENATE 1ABOR & Ep
LOY!
EXRIBIT no. MENT

Senate Bill #116 BILL Ng B
Introduced by Senator Harp sy
Sponsored by Montana Food Distributor Association

BACKGROUND INFORMATION:

Montana businesses are subject to either the Montana Wage and Hour

law (Title 39-3-100 dt. seqg. MCA) or to the requirements of the federal
Fair Labor Standards Act or both. Although the two laws have many
similar provisions, they differ with regard to who is exempt from

the minimum wage and overtime provisions of each law.

One such area of disagreement exists with regard to outside sales
employees. The federal FLSA exempts all outside sales employees

{see attached). State law on the other hand does not provide for such

a blanket exemption. The determination of which law a particular emplover
must follow requires understanding of the complex differences between
federal and state coverage and must be made on a job by job basis.

This results in confusion and inadvertant violations.

This bill would add.a new exculsion from the minimum wage and
overtime requirements of state law for outside sales employees

who are employed by firms in the food distribution industry. Several
types of employers such as radio and television stations and office
machine dealers have been exempted from the state law.

The intent of this bill is to apply the exemption only to those sales
persons who work for food brokers, food wholesalers or food associations
selling products and services to retail stores. It would not affect
in-store sales persons or employees at the retail level. Emplovees of
organizations like COSTCO and other "wholesale"” organizations would not
be exempted because they are not "outside sales". Nor is it the intent

of this bill to exempt route drivers such as those delivering beer and
pop to retajil establishments. As a matter of fact those employees covered
under this bill rarely carry product with them other than samples of new
products being introduced into the food distribution system.

For enforcement purposes, the terms used in this bill should be
interpreted the same as the federal FLSA. Using the federal definitions
is consistent with the method used in interpreting the other federal
exemptions that are also recognized in Montana law. See subsection (J)
of 39-3-406(1).

FISCAL IMPACT:

Passage of this bill should result in a reduction of cost to the
Department of Labor and Industry due to diminished compliance
responsibilities.

Helena, Montana 59604 « (406) 4496394 + 18007354082



Section 39-3-406(1), MCA, is amended by the addition of 2 new subsection (m)
which provides:

i (v) An outside salesman or marketing representative pald on a2 commission, contract,
or salary basis who Is primarily employed selling or marketing products or services
within the food distribution industry for a food broker, wholesaler, or association.

Statement of Intent:

This bill would amend the Montana minimum wage and overtime compensation law to provide
an exemption from the minimum wage and overtime requirements for an outside salesman or
marketing representative in the food distribution industry. The federal law (Fair Labor Standards
Act) provides for such an exemption,

Definitions:
"Outside salesman” is an employee:

I. who customarily and regularly works away from his employers place of business while
making sales or obtaining orders or contracts for services or for the use of facilities for
which a consideration will be paid by the client or customer; and

2. whose hours spent engaged in work of any other nature do not exceed 20 percent
of the hours worked in the workweek by the employer's nonexempt employees.
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well-being of workers against the unfair competition of wage and hour
standards which do not provide such adequate standards of living; and
(3) sustain purchasing power and increase employment opportunities. .
History: En. Sec. 1, Ch. 417, 1. 1971; R.C.M. 1947, 41-2301.
39-3402. Definitions. As used in this part, the following definitions
apply:
(1) “Commissioner” means the commissioner of labor and industry.
(2) “Employ” means to suffer or permit to work. '
(3) “Employee” means an individual employed by an employer.
(4) “Farm orranch” means any endeavor primarily engaged in cultivating
the soil or in connection with raising or harvesting any agricultural or
horticultural commodity, including the raising, shearing, feeding, caring for; -
training, and management of livestock, bees, and poultry and fur-bearing -
animals and wildlife. .3
(5) “Farm worker” means a person emploved to do any service performed
on a fsrm or ranch. .
(6) “Occupation” means any occupation, service, trade, business, indus- -
try, or branch or group of industries or employment or class of employment _
in which employees are gainfully employed. .
(7) “Wage” means compensation due to an employee by reason of his
employment, payable in legal tender of the United States or check on banks
convertible into cash on demand at full face value, subject to an allowance as.
may be permitted by regulations of the commissioner under 39-3-403. The
term “wage” includes the reasonable cost to the employer of furnishing the-
employee with lodging or other facility if the lodging or other facility is”
customarily furnished by the employer to his empioyees; however, the inclu-
sion may not exceed an amount equal to 40% of the total wage paid by the
employer to the employee. The term “wage” does not include the cost to the
employer of providing meals or a meal allowance to the employee or the value-
of any tips received by an employee as a gratuity for service. -
History: En. Sec. 2, Ch. 417, L. 1971; RC.M. 1947, {1-2302; amd. Sec. 1, Ch. 446, L."
1987; amd. Sec. 1, Ch. 216, L. 1991. ) .
Compiler's Comments to the employee or”; and made minar changes
1991 Amendment: In (7), in last sentence  in style. Amendment effective March 29, 1991
after “inciude”’, inserted “the cost to the em-
ployer of providing meais or 2 meal ailowancs
39-3-403. Regulations. The commissioner shall make and revise ad-
ministrative reguiations to carry out the purposes of this part. Such regula-
tions shall take effect upon publicatien by the commissioner. Any person who g
is aggrieved by an administrative regulation may obtain a hearing before the
‘commissioner upon filing written protest with the commiasioner, who shall
thereupon set such matter for hearing in the county of residence of such
protestant within 30 days after receipt of such protest. After such hearing,
the commissioner shall promulgate such further administrative regulations
as the evidence uced at said hearing shall justify.
iilatow;lin. sp?jlm; BT gMY gere g g @
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*Commissioner” defined, 33-3-402. . seMlle. ..
39-3-404. Minimura wage. (1) Except as otherwise provided in this part

() in lieu of the minim
wage as herein defined on
constitute a minimum wa
January 1, 1990.

Historv: En. Sec. 3, Ch 41

421, L. 1976: RC.M. 1947, 41
360, L. 1965; n

amd. Sec. 1, Ch. 674,

Crose-References

Eight-hour maximum

sse. 2, Mont. Const.

Feceives compensation for
i a rate of not less

employed.

(2) No overtime

421Hlnt(:u'yt En. Sec.
» 1. 1975; RC.M. 1947, 41-2203(b).

workday, Are. XTI,

longer
his employme:
than 1 1/2 times

um wage set forth herein, pay the farm worker
a monthly basis. This monthly compensation shaﬁ
ge and shall not be Jess than $635 a month beginning

ty L 19:1y md- s.c- 1, Ch. m L 1973: md. Soc. 1, Ch.
il '
m‘.) (c’ mdo SOc. 1. C}L 410' L 1%1" md- s.c- 1. Ch.

Standard prevailing wages in public

iwb,'!’iﬂolB_.ch.?.put(.

'an'u'kc’dcﬁn.d.m
“Wage" defined, 35-3402.

Overtim i
of his employees for s w: compensation. (1) No employer shall employ any

age rate at which they are employed.

.
L et o %S e

&Ch.d?.le;l-d.Soc.l

th_an 40 hours unless such employee
nt in excess of 40 hours in a workweek
the hourly wage rate at which he is

.Ch&.klﬂ?&la«i&c.l.(?h.
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White Collar Employeocs
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| 1C-11,149

ich are not an essential part of and necesaar-
neident to exempt professional work.®

observalon: There are no percent
nonexempt work for em
e short test other than

Mustration: ther rontine work
is exempt w ent for professionals
than it ?s for ves and administrators,
Routine work fghhe Iatter employee groups
is exempt If tly and closely related
to the pe exempt executive or
adminis s C-11,124, 11,137,

rofessionals is not

Who Is an Outside Salesman

1 C-11,147, List of erlteria,

An "outside salesman’ is an employee:

(1) who customarily and regularly works
away from his employer’s pince of business
while making sales, or obtaining orders or
contracts for services or for the use of facilities
for which a consideration will be paid by the

clent or customer;*™ and

(2) whose hours spent engnged in work of
any other nature do not exceed 20 percent of
the hours worked In the workweek by the
employer's nonexempt employecs. ™

Among the indicia of an employee's bona
fide strtus as an butside salesman are: '

(1) significant compensation on a commission
basis;**

(2) special sales training;**

(3) little or no direct or constant supervision
In carrying out dally tasks;* and

(4) a contractual designation of job title that
reflects sales involvement.®

@) observatton: Although a term indicating
male gender (salesman) is used in this ex-
emption, the exemption can apply to either
male or female workers.

1 C-11,148, Work away from
piace of ‘mslnen.

For an “outside salesman’ to meet the re-
quirement that he work away from his empk;y-
er’s pince or places of businesses ( C-Il,HJ,
he cannot engage In inside sales or other inside
wotk unless it s in direct conjunction with and
Incidental to his outside safes and solicitations
activities.™ Any fixed site used as headquarters
or for solicitation of sales by telephone is
considered the employet’s place of business,
even though the employer in no formal sense
owns the property; the employee’s home or
office used in this manner is also considered the
employer's place of business. On the other
hand, hotel rooms used by the employee as he
travels to display samples and sell merchandise
are zot considered employer places of busi-
ness.

1 C-11,149, Making sales or obtaining orders
or contracts, )
With respect to the requirement that an

employer's

4. 29 CFR §§ 341.3(d),541.307, 341.3M9,

49. 29 CFR § 541.307(h).

30. 29 CFR §§ 341.5(a), 541.500. :
Brennan v Modern Chevrolet Co. (1973, ND Tex) 163
F Supp 327, offd without op (CAS) 491 F2d 1271;
Reynolds v Salt River Valley Water Users Assa.
(1944, CAY) 143 F2d 863, 8 CCIV I.C ;61262, cert
den 323 US 764, 89 L. Bd 611, 65 S Ct 117.

1. 29 CFR §§ 341.5(b), 541.300.
Fifth Clrenit—Wirte v Dr Pepper Co. (1966, ND Tex)
33 CCH LC 9 31797; :
Sixth Clrcult—Wirte v Atlantle Life Ins, Co. (1963,
CA€) 311 F2d 646, 46 CCH 1.C § 31369,
Fighth Cireolt—Young v Caldarera (1934, ED Ark)
26 CCH 1.C { 68607; ,
Ninth Circolt—Reynolds v Salt River Valley Water
Users Asso. (1944, CA9) 143 F2d 863, 8 CCH LC
!'672262. cert den 323 US 764, 89 1. Ed 611, 65 8 Ct
Who ls employed in “capacity of ontelde Anlesman®

8/17/9%0

within meaning of § 13(a)}(1) of Fair Labor Standards
Act (29 USCS § 213(a)1)), as smended, exempting
such employees from minimum wage and overtime
requirements of Aet, 26 ALR Fed 941, .

32. Hodgson v Krispy Kreme Doughnut Co. (1972, MD
NC) 346 P Supp 1102,

$3. Bradford v Gaylord Products, Inc. (1948, DC 1)) 717 P
Supp 1002,

$4. Hodgson v Krlsp{ Kreme Doughnut Co. (1972, MD
NC) 346 F Supp 1102,

88, Jewe! Ten Con. v Wiltiams (1941, CA10) 118 F2d 202, 3
CCH LC {60922,

-86. 29 CFR § 541.50X(s).

Who Is employed in “capacity of outeide talesman®
within menning of § 13(aX1) of Fair Labor Standards
Act (29 USCS § 213(a)1)), ns amended, exempting
such employees from minimum wage and overtime
requirements of Act. 26 ALR Fed 941.

$7. 29 CFR § $41.302().

ALWAYS CHECK CURRENT MATTER IN BACK OF VOLUME
EMPLOYMENT COORDINATOR
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White Collar Employees

employee be engaged in making sales or obtain-
ing orders or contracts for services or for the
use of facilities (§C-11,147), the word “sale”
includes any sale, exchange, contract to sell,
consignment for sale, shipment for sale, or
other disposition®® of title to tangible rmperty.
or of tangible and valuable evidences of intangi-
ble property.™

*Obinining orders or contracts for the use of
facilities” includes the sale of radio time, the
‘nolicitation of advertiting for periodicals, and
the solicitation of freight for transportation
agencles.® '

Obtaining orders or contracts for nervices”
applies mﬂ{ to services not performed by the
cmcloyee imself.®? Therefore, persons who
make repairs or provide other services are not
outside saleamen even though they may sell the
services which they themselves perform.®

§ C-11,150, Percentage limits on nonexempt
work, et :

There is a limit ot the amount of time that
an “outside salesman” may devote to nonex-
empt activities (§ C-11,147), which includes all
nonoutside sales work and all other work not
performed in conjunction with or incidental to
outside anfes (§ C-11,151).% Since the limit is
20% and the base to be taken {s 40 hours a
week, the amount of nonexempt work allowed
is eight hours a week, unless there are nonex-
empt employees of the same employer who

rform the kind of nonexempt work per-
ormed by the outside salesman; in the latter
case, the 20% limitation is computed on the
basis of the hours worked in a week by those
nonexempt employees.™

Whether an eémployee s requited by his
employer to do nonexempt work Is not material
in determining whether the work is nonex-
empt.® . ‘

§ C-11,151, Work ineldent to ontside sales
work, '

Work that {s incidental to and performed in
conjunction with outside sales includes deliver-
fes and collections®® and alt other work that
furthers the employee’s own sales, such as
writing anales reports, revising merchandise cata-
fogs, planning itinerarles and attending sales
conferences.”

Nonexempt work Is work which {8 not sales
work and {s neither incidental to nor performed
in conjunction with outside sales activities.
Activities which are nonexempt Include: inside
sales and alt work incldental theretn, ontside
nonsales work like meter-reading and clerical
warehouse work, and the training of other
salesmen, except when (trainees accompany
saleamen while they are making outside sales.®

Mustration: A propane gas routeman could
stitl be an outside salesman, even though a
detalled examination revealed that more than
20% of his work time was nonsales related,
since under all the facts and circumstances
his primary duty was that of making outslde
sales, The Inbelln{ of his duties as exempt or
nonexempt was {nappropriate becaunse, even
when performln7 maintenance work on his
customers’ appliances or when delivering
orders to customers solicited by other sales-
men, the employee would atill essentinily be
engaged either in selling his employer's prod-
uct or in performing work Incidental to his
selling activities.®

§ C-11,182, Promotional work.

Any promotional work which is actually
performed incidental to and in conjunction
with an employee’s own outside sales or anlici-
tations Is exempt work. On the other hand,
promotional work which Is incidental to sales

38. 29 USCS § 20)(k).

39. 29 CFR § 541.301(b).
Who Is employed in “capacity of outslde raleaman”
within menn'gs of ‘IJ a)(1) of Fair Labor Standards
Aet (29 US § 213(a)(1)), #s smended, exempting
such employees frors minimum wage and overtime
requirements of Act. 26 ALR Fed 941.

60. 29 CFR § 541.301(c).
61. 29 CFR § 541.501(d)."
62. 29 CFR § 541.501(e).
6). 29 CFR § 341.508.

64. 29 CFR § 341.507.

63. Weeks v Postnl Telegraph-Cadble Co. (1941, Okl CP) §
CCH LC 80887,

68. Jewel Tea Co. v Wiltlams (1941, CA10) 118 F2d 202, §
CCH L.C § 60322,

67, 29 CFR § 341.303,

-68. 29 CTR § 541.506,

69. Hodgron v Qreene's P
MD Ga) 64 CCH LC
LC 132907,

Gas Service, Inc. (1971,
32438, offd (CAS) 71 CCH

ALWAYS CHECK CURRENT MATTER IN BACK OF VOLUME

51,124
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work requiring knowtedge of an advanerd

type in a {leld of scirnce or lenrning, or

work as a teacher in the aetivity of impart.

ing knowledge, which includes work requir.

ing the consistent exercise of discretion and

Judement, or conaists of the performance of

work reqniring inventton, imagination, or

talent In A recosnized fleld of artistic en-

deavor, Thus, the exemption will apply to

hightly patd employees employed elther in

one of the “learned” professions or in an

“arliztic” profesasion and doing primarity

profeasionn! work, 1f an emplaoyer qualifien

for exemption under this provise, It Is not

necessary to teat the employee's qualifica.

tions In detall under § 841.3 (n) through (e,

(h) In Purtto Rico, the Virgin Islands, and

, Amrriean Bamon the sccond proviso of
154130 applies to these “profeasionat”’
emplinoyees (other than emplioyees of the
Federal GQovernment) who are compenanted
on a sainry or fen basls of not Jess thnn $260
per week beginning Februnry 13, 1081 and
$283 per week beginning February 13, 1089,

pharmnacists, nirses, therapists, tech.
nolopists, sanitarinng, dietitians, socind
workers, psychologists, paychome-
trists. or other professions which serv.
lce the medical profession.

8511215 Specinl provinn for high aalnried
professionnl employeen,

(n) Except ns otherwise noted In
paragraph (b) of this section, the defi.
nition of “professional’” contains r spe-
cint proviso for employees who are
compenanted an a xalary or fee brais at
r rate of at lenst $280 por week excliu-
alve of honrd, lodring, or other facill.
ties. Under this provigzo, the require.
mente for exemplion In § 841.3 (r)
through (e) wilt be deemed to be met
by nn employee who recelves the «
higher aninry or fees and whonre pri.
mntry duty consists of the performance
of work reaquiring knowledge of an ad-
vanced type in a fleld of sclence or
learning, or work ns a teacher In the
activity of Impnarting knowledge.
which Includes work requiring the con-
sistent exercise of discretion and judg-
ment, or consists of the performance
of work requiring inventlon, imaginna.
tion, or talent In a recognirzed fleld of
artistic.endenvor, ‘Thus, the exemption
will apply to highly pald employees
employed  efther In one of the
“learned” professions or in an nrtis.
tic” profeszsion nand doing primarily
profeasionnl work., If an employee
aqualifies tor exemption under this pro-
vizo, It Is not necessnry to test Lthe em.
ployee's quatificationa In detail under
§ 841.3 (n) through (e). .

(b) In Puerin Rico., the Virgin Is.
Innds, and American Samoa the
second provizro of § 841.3¢e) applies to
those “professional” employees (other
than employecs of the Federal govern.
ment) who are compensated on &
sainry or fee basis of not less than
2200 per week.

140 FR 7003, Feb, 10, 1078)

Pontponed Reguintionn Bection 841.318 was
revised at 48 FIT 2018, Jan. 13, 1081, In ac-
cordnnee with the President’'s Memorandum
of January 20, 1081 (48 FRL 11227, Feb. 8,
1981), the effective drte wan portponed in-
drlinitely nt 46 FI2 11072, Feb, 12, 1081,

The text of §8341.318 srt forth ahove re-
mnins I effeet pending farther action hy
the isatine agency. The text of the post-
poncd reguintion appears below,

" Emrroyer EMPLOYED 1 tnie CarActry |
of Outstde SaLramAn

B841.500  Definltlon of "outnide nrales.
mnn,"

8cction 841.8 defines the term “out.
side snlesman' as follows: The term
“employee employed * * * in the ca-
pacily of outslde arleaman' In section
13tn)(1) of the act shall mean any em-
ployee:

in) Who is employed for the purpose
of nnd who Is customarily and regtiinr-
ly enpnged away from his employer's
pince or plnces of business In:

(1) Mnking sales within the meaning
of section 3tk) of the nct; or

(2) Obinining orders or conlrncts for
aervices or for the use of factiities for
which a consideration will be pnld by
the client or customer; and

other than that deseribed In para.
graph (n) (1) or (D) of this section do
not. exceed 20 percehit of the hours
worked In the workweek by nonex.
empt! rmployees of Lthe employers: Pro.
vidred, That work performed incidentn?
to nnd in conjunction with the em.
ployee's own outside salrs or solicin.
tions, Including Incldentinl deliveries
and collections, shatl not. be regnrded
as nonexempt work,

RAI1.315 Specinl pravien for high salneled pro.
feseionnl employces,

tn) Fxcept ns otherwise noted in para.
rraph (H) of this section, the definftion of
“profeasional” contning & specisl proviso for
emplovees who arte compensaled on a salary
or fen basis al o rale of at least $320 per
week beginning February 13, 1981 and $348
per week beginning February 13, 1983, ex-
clustive of bonrd, todeing, or other faciiities,
Under Lthis provizn, the requirements for ex.
emption in §841.3 () through (e) will be
deemed to be met by an employee who re-
celves Lhe hirlier sanlary or fees and whose
primary duty conslsis of the performance of

f840.501
ordern,

(n) Section 841.8 requires that the
employece be engaged In: (1) Making
snles within the meaning of section
3tk) of the act, or (2) oblaining nrders
or contracts for services or for the use
of facilities.

(b) Generally speaking, the divisions
have Interpreted section 3tk) of the
ret Lo Include the transfer of title to
tangible property, and in certain cases,

Mnking  sales  or ohtaining

(h) Whose hours of work of n nature .

: ".’_....\__ . R
b =Eas

of tangible and valuable evidences of
Intangible property. Thus sales of
antomoblics, coffee, shoes, clgars,
stocks, honeds, and Insurance are con-
strued as snles within the meaning of
secllon 3ck). (Sec. 3(k) of the act states
that “safe’ or “sell” Includes any sale,
exchange, contract to sell, consign.
ment for sale, shipment for sale, or
other disposition.)

(c) 1t will be noted that the exempt
work Inchides not only Lthe snles of
commoditien, but also “oblaining
orders or eontracts for services or for
Lthe use of facilities for which a consid-
erntion wilt be paid by the client or
customer.” “Obtnining orders or * * ¢
for the use of facilities” includes the
pelting of time on the radio, the sotlel-
tation of advertising for newspapers
and other periodicais and the solicita.
tion of freight for raliroads and other
transportation agencies,

td) The word "services” extends the
exemption as outside salesmen to em-
ployees who sell or take orders for a
service, which Is performed for the
customer hy someone other than the
person taking the order. For example,
ft includes the saleamnan of & typewrit.
er repair service who does not himself
do the repalring. 1t alno Includes oth.
erwise exempt outside salesmen who
obtnin orders for the Inundering of the
customer’'s own Hnens as well as those
who obinin orders for the rental of the
Inundry's linens,

() The inclusion of the word ‘‘serv-
fces” It not intended to exempt per-
sons who, In a very loose scnse, are
sometimes described as selling “serv.
lees', For example, It does not include
persons  sich as servicemen  even
though they mnay sell the serviee
which they Lhemselves perform. Sell-
Ing the service in such cases would be
Incidentnatl to the servicing rather than
the reverse. Nor dors it Include outside
buyers, who (n a very loose sense are
sometimes described as selling thelr
employer's "service” to the person
from whom they obtnain their goods. It
fs abvious thnt the relationship here la
the reverse of that of salesman-cus.
tomer,

A811.502 Awny from his employer's place
of husinenn,

(n) Section 541.8 requires that an
outside salcamnn be customarily and
regularly engaped “away from his em-
ployer's pince or pinces of business’”,
Thir requirement. is hased on the obvi.
ous connotation of the word “outside”
In the term ‘“outside nalesman”. 1t
would obviously lfe beyond the scope
of the Administrator’s authority that
“outside salesman’ should be con.
strued to Incinde inside salesmen.
Inside snles and other inside work
(except such as is directly in conjune.
tion with and incldental to outside



©cumetances
* formed,

§ 541.302(»)

snles and gollcitations, as explained In
paragraph (b) of this section) ia non.
exempl,

(b) Chnarncteristiently Lhe ouiside
snlesman It one who makes his anles at,
his customer’s place of business. This
s the reverse of sales made by mnll or
telephone (except where the tele-
phone Is used merely as an adjunct to
rernmml‘culln). Thus any fixed nite,
whether ' home or office, used by a
anleaman as & headaquarters or for tele.
phonic solicitatinn of =ales must be
constried as one of his employer's
pinces of business, even though tLhe
employer I8 not in any formal sense
the owner or tenant of the property. It
should not be inferred from the fore/
going that an outside salesman Inaes
his exemption by displaying his sam.
ples In hotel sample rooms an he trav-
els from city to city: these sample
rooms should not be considered as his
employer’s pinces of business,

$841.802  Incldentnl to and In eonjunction
with anlea work.

Work performed “incidental Lo and
In conjunction with Lhe employee's
own otutside snies or solfcitation” iIn.
cludes not only incidental detiveries
and collections which are aspecificatly
mentioned in § 541.5(b), but also any
olher work performed by the employ-
ce in furthering his own sales efforts.
Work performed Incidental to and in
confimection with the employee's own
outside sales or solicitations would In-
clude, nmong other things, the writing
of his sates reports, the revision of his
own catnlog, the planning of his itiner.
ary and attendance at sales confer.
ences, .

8411500 Promotion work,

(n) Promollon work Is one type of ac-
tivity often performed by persons who
mnke snles, which may or may not be
exempt work, depending upon the cir-
under which {t is per.
Promotion men are not
exempt as “ouiside salesmen.” (This
discussion reintes zolely to the exemp-

. tlon under §541.5, dealing with out-
" side salesmen. Promotion meén who re-
~celve the required salary and other.

wise qunlify may be exempt as admin.
Istrative employees.) However, any

. promotional work which I8 actunlly

performed Incidental to and In con.

© Junction with an employee’'s own otut.

side anles or solicitations s clearly
exempt work, On the other hand, pro-
motional work which Is ineldental lo
sales made, or Lo be made, by someone
else eannot be considered as exempt
work. Many persons are engaged in
certain combinations of aales and pro.
motional work or in certain types of
promotional work having some of the
characteriatics of aales work while

“Incking others. The types of work In!

[ R T
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volved Include activities In borderline
arens in which it is difficult to deter-
mine whether the work is sales or pro-
motional, Whera the work (s promo.
tional tn nature It Is sometimes diffi-
ettt to determine whether It 18 Incl-
dental to the employee’'s own sales
work.

th) (1) Typleally, the problems pre.
xented involve distribution through
Johbers (wha employ their own anles.
men) or through central warchouses
of chainstore orgrnizations or coopera.

“tive retall buying associntions, A man-

ufncturer's representative in  such
cnses visits the retafter, cither nione or
accompanied by the jobber's snleaman,
In some instances the manufncturer's
representative may sell directly to the
retniler: in others, he may urge the re.
tnller to buy from the jobber,

(2) ‘Thig manufacturer's representa-
tive may perform vartous types of pro-
motional activities such as putiing up
dispinys and posaters, removing dam-
nped or mpoijled stock from the mer.
chant's shelves or rearranging the
merchandise. Such persons can be con-
sidered salesmen only if they are actu-
nlly employed for the purpose of and
are engaged in making sanles or con-
trncts, To the extent that they are en.
gaged In promotional nctivities de-
signed to stimulate sates which wifl be
mnde by someone eise Lthe work must
be conaldered nonexempt. With such
variations in the methods of selling
nand promoting salea each case must be
decided upon ita facts. In borderline
cnses the test Is whether the person is
actunlly engaged In retivitien directed
townrd the consummnation of his own
snles, at least to the extent of obtain-
Ing & commitment to buy from the
person to whom he Is selling. 1f his ef-
forts are directed toward stimulating
the anles of his company generally
rather than the consummation of his
own apecific sales hin activities are not
exempt. Incidental promotional activl-
tiexs may he tested by whether they are
“performed Incidental to and in con-
Junction with the employee's own out-
sfde snles or solleitations'” or whether
they are Incldental to sales which wiil
be made by someone elan,

() (1) A few (Mustrations of typleal
sitiuntions will he of assistance in de.
termining whether a particulnr type of
work IS exempt or nonexempt under
§ 541.8. One situntion fnvolves & manu-
factiirer's represeniative who visily
the retajler for the purpose of obtnin-
Ing orders for his employer’s product,
but transmits any orders he obining to
the local Jobber Lo be filled. In such a
ense the employee {8 performing sales
work regardiess of the fart that the
order Is filled by the jobber rather
than directly by his own employer,
The anle In this Instance har been
“"consummated” In the arnse that the

h

gnlrsman hing obtained & commit ¢
from Lthe customer. :
(2) Anothier typleal situntion .
volves fretls stinfinre to these described
iy Lthe preeeding (Mustration with
difference that the jobber's sale n
accompanies the representative of
company whose product Is being sol
The order in Lhis Instance Is take‘y
[ B
¢
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the johher's anleaman after the m
facturer's representative has done
preliminary work which may incl
arranging the stock, putting up s dis.
play or poster, and talking to thegge:
taller for the purpose of getting

to pince Lthe order for the product h
the jobber's snleaman, In this Instance
the snle s consummated by the job.
her's snlesman. The work perfo d
by the manufncturer's renreaentﬁe
(s not, Incidentnl to sales made by
self and {8 not exempt work. Moreover,
even {f in a particular Instance the sale
Is consiummated by the manufactur gz
repreacntative L in necessary to ex
ine the nature of the work perfort®d
by the representative to determine
whether hix promotional activities gae
directed toward paving the way for §s
own present and future sales, j@r
whether they are intended to stimu.
late the present and future sales of
the fobber's salesman. 1f his woﬂas

reinted to his own sales It would ¥
consldered exempt work, while If ¢
directed toward stimulating sales by
the Jobber's representative it must
considered nonexempt work.
(3) Another type of situntion ;
volves representatives employed
utitity compnnies engnged in furnish-
ing gns or clectricity to consumers.;
n sense these representatives are -
ployed for the purpose of “relling’’
consumer an Iincrensed volume of the
product of the utliity, This “selling” Is
accomplished indirectly by penund‘

the consumer to ptirchase appiian
which will result In a greater use
gna or clectricity, Different methods
are used hy varlous companies.
some Instances the utllity represen
tive after persunding the consumer
install a particular sppliance may #¢-
tunlly take Lthe order for the applignce
which fs drliverrd from stock by
employer, or he may forward t
order to an appliance derler who th
delivers It In ruch caxes the sales ac-
tivity would he exempt, since {t Is df
rected nt Lhie consummation of & aff
cific anie by the utility representat!
the employer actually making the d®
Hvery In Lhe aone case, while in the
other the sale {3 consummated In tg

senae that Lhe represeniative obta

an order or commitment from the ¢
tomer. In annther type of situatio¥:
the utility representative persunded’
the consumer to buy the applin
and he may rven accompany the
sumer to an appliance store where ¢
tetailer shows the appliance and takes



S$41.504(c) (3)

the order. In such Instances the utilily
representative is not an outside sales-
man since he does not consummnate
the sale or direct his efforts Lownrd
meking the snle himself, Similarly, the
utility represcnintive Is not exempt ns
an outside salesman if he merely per-
sundes the consumer to purchase an
appliance and the consumer then goes
to an appliance denler and places his
order, :

(4) St another type of situation in-
volves the company representative
who visits chainstores, arranges the
merchandise on shelves, replenishes
stock by repincing old with new mer-
chandlise, consults with the mannager
as to the requirements of the store,
fills out & requisition for the quantity
wanted and leaves It with the atore
manager to be transmitted to the cen.
tral warchouse of the chainstore com-
pany which inter ships the quantity
requested. The arrangement of mer-
chnndise on the shelves or Lhe repien-
Ishing of stock Is not exempt work
uniess it {8 incldental to and in con-
Junction with the employee’s own out-
side snales. Since the manufncturer's
representative in this Instance does
not consummnte the sale nor direct
his efforts townrd the consummation
of n snle (the store manager often has
no authority to buy) this work must
be counted as nonexempt, ' o

$511.508 Driver nafesmen.

(n) Where drivers who dellver to an
employer's customers the products dis-
Lributed by the employer alno perform
functions concerned with the selling
of such products, and questions arise
ns to whether such an employee Is em-
ployed in the capacity of outside snies-
man, all the facts HYearing on the con-
tent of the job an & whole muat be
scerutinized to determine whether such
/n employee is renlly employed for the
purpoze of making sales rather than
for the rervice and delivery dutles
which he performs and, if so, whether
he is customnrily and regitiarly er-
gnged In mnking sales and his pet-
formance of nonexemptl work s suffi-
clently Himlted to come within the tol-
erance permitted by § 841.8, The em-
ployee mnay qunalify as an employee
employed in the cnpacity of outside
salesman if, and only if, the f{ncts
ciearly Indicnte that he (s employed
for the purpose of making sales and
that he iIs customarily and reguiarly
engnged In such activity within the
menning of the act and this part, As in
the case of onfside anlesmen whose
Jobs do not Involve delivery of prod-
ucts to customers, the employee's
chief duty or primary function must
be the making of snies or the taking of
orders if he Is to quallify under the
definitlon In §5341.8. e must be &
snlesman by occupation. 1f he i, all
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ty Incldental to and In conjunction
with his own sales efforl Is exempt
work. Al other work of such an em-
ployee Ia nonexempt work. A determl-
nation of an employce's chief duty or
primary function must be made in
terms of the basie character of the job
as n whole. All of the duties performed
by an employee must be considered.
The time devoted to the various duties
{8 an important, but not necessarily
controlling, element.

(b) Employees who may perform &
combination of selling or sales promo-
tion nactivities with product deltveries
are employed In a number of indus-
tries. Distributors of carbonated bever-
nges, beer, bottled water, food and
dniry producta of various kinds, cigars
and other nonfood products commonly
utitize such employees, varlously
known as routemen, roule drivers,
route anleamen, denler salesmen, dis-
tributor aniesmen, or driver snlesmen,
Bome such emloyeces deliver at retalt
to cistomers’ homes; others deliver on
wholesnle routes to auch customers s
retnll stores, restaurants, hospiials,
holels, taverns, and olher busineas es-
tablishtnents, Whether such an em.
ployee qunlifies as an ottside salesman
under the regulatinns depends, as
stated in paragraph (a) of this zection,
on the content of the job as a whole
and not on its title or designation or
the kind of business {n which the em-
ployer Is engaged. Hearings In 1064
concerning the application of § 841.8
to ruich employees demonatrated that
there I great variation In the nature
and extent of sales activity and its sig-
nificance as an element of the job, as
among drivers whose dutles are per-
forimed with respect to different prod-
ucts or different industries and also
among drivers engaged in the same in-
dustry in detllvering products to differ.
ent types of customers. In some cases
the facts may make it plain that such
an employee is employed for the pur-
pose of making sales: In other canes
the facts are equally clear that he s
emptoyed {or another purpose. Thus,
there Is littte question that a route-
man who provides the only sales con-
tact between the employer and the
customers, who calls on customers and
tnkes orders for products which he de-
Hvers from stock in his vehlicle or pro-
cures and delivers to the customer on
A Inter trip, and who recelves compen-
sation commensurate with the volume
of products sold, Is employed for the
pirrpose of making rales. 1t In equally
clenr, on the other hand, that a route.
man whose chief duty Is to transport
prodicts sold by the employer
through vending machines and to keep
such machinen stocked, In good operat.
ing condltion, and in good locations, is
not selling his employer's product or
en)ploycd f_or the purpose of making
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which, although Important to the pro
motion of sales to customers using th.
mnachines, pininly cannot characteriy:
the employece ns » salesman by oceupa
tion. In other cases there may be mor:
difficulty in determining whether the
employee Is employed for the purpos:
of making snles within the meaning o
this part. The facts In such cases mus
be welghed In the light of the prine
ples atated In paragraph (&) of thi:
section, giving due conslderation te
the factora discunsed in subsequen:
prragraphs of Lhis section,

(c) One source of difficulty In deter
mining the extent Lo which a route
driver mny nctunlly be engaged Ir
making saics arlscs from the fact thal
such a driver often enllx on established
customers riny nfter day or week after
week, delivering a quantity of his em.
ployer's prodiucts nt ench enil. Plainly,
such a driver I8 not making snien when
he delivers orders to customers to
whom he did not make the initial sale¢
in amounts which are exactly or ap
proximately prearranged by customer
or contractinl arrangement or In
amounts- apecified by the customer
and not significantly atfected by sollei.
tations of the customer by the deliver.
Ing driver. Mnking such dellveries, as
well  as  recurring  dellverfes  the
amounis of which are determined by
the volume of sales by the customer
since the previous delivery rather than
by any salea effort of the driver, do
not quallfy the driver as an outside
arfeaman nor are siuch deliveries and
the work incident thereto directly to
the making or soliciting of sales by the
driver 8o ng to be considered exempt
work. On the other hand, route drivers
are making snles when they actually
obtain or solicit, at the stops on thelr
routes, ordera for their employer's
producta from persons who have au.
thority to commit the customer for
purchases, A driver who calls on new
prospects for customers salong his
route and attempts to convince them
of the desirabllity of recepting regular
delivery of goods is jtkewise engnged in
sales activity and is making sales to
those from whom he obtains a com.-
mitment, Also, a driver saleaman call.
ing on established customers on his
route, carrying an assortment of the
articles which his employer sells, may
be making sales by persuading reguiar
customers to accept delivery of In.
crensed amotnts of goods or of new
producta, even though the initial sale
or ngreement. for delivery of the em.
ployer's products may have heen made
by someone clse, Work which s per-
formed Incidental to and In conjune-
tlon with such sales activities will also
be considered exempt work, provided
such solicitation of the customer (s
frequent and regular, Incidental netivl-
ties Inctude loading the truek with the
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man, driving the truck, dellvering the
products sold, removing empty con-
tainers lTor return to the employer,
and collecting payment for the goods
dellvered.

(d) Nelther delivery of goods sold by
others nor sales promotlon work as
such constitules making sales within
the mea ﬂnr of §541.8; delivery men
and promotion men are not employed
in the capacity of outside saleamen for

purposes of section 13(a) (1) of the nct
although both dellvery work and pro-
motlon work are exempt salesman as
an Incident to his own salca or ¢fforws
tn arll, The distinction hetween the
making of sales xnd the promotion of
sales {8 explalned in more detall in the
discussion and {Hustrations contalned
in §841.504. Under the principles
there stated a route driver, just as any
other employee, must have as his chilef
duty and primary function the making
of sales In the sense of obtaining and
sollciting commlitments Lo buy from
the petsons upon whom he calls if he
s to qualify under the regulations as
an employee employed In the capacity
of outside salesinan, For this reason, a
route driver primarily engaged In
making deliverics to his employer's
customers and performing activities
intended to promote sales by custom.
ers, including placing point-of-sale and
other advertising materials, bprice
stamping commodities, arranging mer.
chandise on shelves or in coolers or
cabinots, rotating astock according to
date, and cleaning and otherwise sery-
icing display cases, I8 not employed in
the capacity of an outside salesman by
reason of such work. Such work Is
noncxempt work for purposes of this
part unless it 18 performed as an inci-
dent to or In conjunction with sales ac-
tually made by the driver to such cus.
tomers, If the driver who performs
such funciions nctunlly takes orders or
obtalins commitments from auch cus-
tomers for the products which he de-
livers, and the performance of the pro-
motlon work Is in furtherance of his
ownt srlos efforts, his activitles for that
purpose In Lhe customer's establish.
ment would be exempt work,

(e) As Indicated in paragraph (a) of
this section, whether a route driver
can qualify ns an outside salesman de-
pends on the facts which establish the
-content of his job as a whole, Accord-
Ingly, in borderline cases & detormina-
‘tian af whether the driver (a antually

ampinyad. {nr rha purpoen At onun
romnslipe ano soguinsig sngaged v, Axe

hns ss his chief duty and primary
functfon the meking of sales, may in-
volve conslderation of such factors as
a comparison of his dutics with those
of other employecs engaged as (1)
{ruckdrivers and (2) salesmen; posses-
slon of a salesman's or solicitor's M-

cenre when such Heense fs required by
tnw or ordihances; presence or absence
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of custommary or contraclual prear-
rangements concerning amounts of
products to be delivered; description of
the employee's occupation in unfon
contracts: the employer's apecifica.
tfons as to qualifications for hiring;
aales training; attendance at sales con-
ferences; method of payment; propor.
tion of earnings directly sttributnble
to sales effort; and other factors that
may have & bearing on tho relation.
ship to sales of the employee’'s work.
However, where it i3 clear that an em.
ployee performs nonexempt work In
excesy of Lthe amoeunt permitted by

L RAL A he wanld he nanevempd. in any

event and consideration of such fac-
tors ns the foregoing would not be per-
tinent.

(f) The following examples will fur.
ther {llustrate the factual situations in
which, under the principles discussed
previously in this section, routemon
engaged In recurrent deliveries of
goods may qualify or may fail to quali-
fy for exemption as outaide salesmen.

(1) A retall routeman who regularly
calls on estabiished retal} customers to
deliver goods of generally prearranged
amounts and kinds may also ¢xert con-
siderable effort not only to kecp such
customers satisfied to continue their
orders for such goods but also to make
such customers aware of other prod-
ucts whioh he would like to sell to
them and to offer to take orders for
such products or for Increased
amounts of the products which he ls
tlready delivering to the customer, In
addition, he may call at prospective
retall customers’ homes for the pur-
pose of persuading such persons to
order the goods which he sells. A rou-
teman who oustomarily and regularly
calls on customers for these purposes
and takes orders from them for prod-

ucts which he delivers to them, In ad-.

dition to those products for which de-
livery has been prearranged, who s in
practical effect his employer's exolu-

.8lvo sales contact with such customers,

and whose earnings are (n Iarge part
directly attributable to sales mrde to
such customers, wil) be considered to
be employed (n the«capacity of outside
salesman and within the exemption
provided by section 18(a)(1) of the Act
if he does not perform nonexempt
work In excess of Lthe tolerance permit-
ted by § 541.8,

(2) A routeman who calla on retall
atnrea whirh sre amang his emnlayer'a

R H AR R G T R T

man notwithstanding the goods he do-
livers to them are of kinds and in
amounts which are genorally prear-
ranged, Other facts may show that
making sales {8 his chief duty and pri-
mary function and that he iz custom.
arilly and regularly engaged In per-
forming this function, Thus, such a
routeman whose regular calls on 0s-

. |

\
tablished customers Involve not on
delivery of prearranged items but also
active efforta to persuade such cul
tomers to continue or inorease th’
orders for such goods and to solidi
their orders for other kinds of prod-
uets which he offers for sale, who al
calls on retall atores which are pr
pective customers, talks to bpersods
who are authorized to order goods f
such stores, and solicits orders from
them for the goods which he sells, »
whoae compensation is based primar!
on the volume of sales attributable
his efforts, will be considersd sxempt
e an outside satesman {f he daes not.
perform nonexempt work in excess ¢
the toleranoce permitted by § 841.8.

(3) I a routeman dellvers goods
branch business establishments whose
pergonnel have no authority to pla
orders or make commitments with r
spect to the kinds and amounts
such goods, and if the kinds an
amounts of goods delivered are not de-
termined pursuant to orders placed b
the authorized personnel of the oui
tomer's enterprise as a rexult of sal
sollcitation by the routeman, it {s clear
that the routeman's calls on suc
branch establishments are not & pa
of the making of sales by him or Inc
dental to sales made by him. I suc
work 18 his chlef duly or primary fune
tion or if he spends a grealer propo
tion of the workweek In such wor
than ia allowed for nonexempt wor
under § 841.8, such a routeman eannol

qualify for cxemption as an “oulald
salesman”, i

(4) A routeman who delivers to su
permarkets after the enterprise has
been persuaded, by a salesman of the
routeman's employer, Lo accept deliv
ery of goods, and whose function
other than such deliveries are primar.
{ly to arrange merchandise, rotate
stocks, place point-of-snle and othe
advertising materials, and engage {él
other aotivities which are Intended
promote sales by the supermarkets of
the goods he has delivered, {s hot em-
ployed primarily for the purpose of
selling and is not oustomarily and reg-
ularly engaged In making ssales.
Rather, he {& employed primarily to
deliver goods and to perform activities
{n the supermarkeis of & nature usualol
ty performed by store employees not
employed as salesmon, Such a route-
man (s not employed in the capacity of
unlahln nhh‘z?ifihl'ﬂ 'V”M\"hll'lﬂ FH&MB‘
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(5) Some employses are ehgaged in a
combination of activities involving de.
Mvery, the selling of services, and the
performance of the services. For ex-.
ample, some drivers call on customers
for the purpose of selling pesticides
and, If a sale i consummated, apbly-
ing the pesticides on the customer’s
property. Buch employees, like those
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referred to In §841.801(e), Are not
exempt as otislde anleamen, They are
primarily engnged In delivery or serv-
fce functions, not In outside gelling.

A 841,508 Nonexempt work generally

Nonexempt work {s that work which
is not sales work and Is not performed
Incldental to and In conjunction with
the outside snles netivities of the em-
ployee. It Includes outside activities
ke meter-rending, which are not part
of the sanles process. Innide sales and
all work incidentnal thereto are niso
nonexempt work. Bo in clerical ware-
house work which is not related to the
employce’'s own anles. Similarly, the
training of other saleamen I8 not
exempl nx outside anles work, with one
exceplion, In some concerns it is the
custom for the snlesman to be reccom-
panied by Lhe traince while actuatly
making sales. Under such cireum.
stances It nppears that normally the
trainer-anlesman and the trainee mnake
Lhe varlous anics jointly, and both nor.
mally receive n comm‘sslon thereon.
In such Instances, =ince both are en-
gaged in making sales, the work of
both s constdered nxempt work. How-
ever, the work of a hielper who merely
assistsy the snlesman in transporting

~goods or samples and who Is not di-

s rectly concerned with effectuating the

sale is nonexempt work. "

8541507  20-percent limitation on nonex-
empt work,

Nonexempt woik in the definition of
“owttaide salesman iy limited to 20
percent of the hours worked in the
workweek by nonexempt employees of
the employer.” The 20 percent Is com-
puted on the bnsis of the hours
worked by nonexempt employees of
the employer who perform the kind of
nonexempt work performed by the
otitside anlesman. 1f there are no em-
ployees of the employer performing
such nonexempt work, the base to be
taken is 40 hours n weck, and the
amount of nonexempt work allowed
will be 8 hours a week.

RBILROR  Teninets, nutnide anleamen,

The cxemption Is applicable to an
employee employed In the capacity of
otitside snlesman and does not Include
employees tralning to become outside
snleamen who are not actually per.
forming the dutles of an outside sales.
man (sce also § 541.506).

Srrcial Pnonrems

R 841.800  Combinatinn exemptinnn

v () The divisions’ position under the
regulations in Subpart A of this part
permits the "tacking” of exempt work
under one rection of the reguintions in
Bubpnart A to exempt work under an-
other sectlon of those regulations, so

' exempt employee
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thnt a person who, for example, per-
forma a combination of exeeutive and
professionnl work may qunlify for ex-
emplion. In combination exemptions,
however, the employce must meet, the
stricter of the requirements on sniary
and nonexempt work. For instance, If
the employee performs a combination
of nn exccutive's and an outside sales-
man’'s function (regardiens of which
occuples most of his time) he must
meet the aninry reqtiltement for ex-
ecutives, Also, the total hours of non-
exempt work under the definition of
“excentive’” together with the hours of
work which wotild not be exempt If he
were clenrly an outside natebmnan, must

« not exceed efther 20 percent of his

own time or 20 percent of the hours
worked In the workweek by the nonex-
empt employees of the employer,
whichever Is the smaller amount.

(h) Under the principles In para-
graph (n) of this section combinntions
of exemplions under the olther sec-
tions of the reguiations in Subpart A
of this part are also permissible, In
short, under the regulations in 8ub.
part A, work which Is "exempt” under
one section of the regulations In Sub-
parf A will not defent the exemption
iinder any other section.

8 541,001 Specinl provision for motion ple.
titre producing induatry.

Under § 541.8a, the requirement that
the employce be paid ““on n salary
hnsis’’ dors not apply to an employee
In the motion plcture producing indus-
try who is compensated at a bnse rate
of nt lenst $250 a week (exclusive of
bonrd, lodging, or other facilitics).
Thus, an employee in this Industry
who Is otherwise exempt under
§§541.1, 841.2, or 841.3 and who is em-
ployed nt a base rate of at least $250 a
week Is exempt f he Is paid nt lenst
prorata (based on & week of not more
than 8 days) for any weck when he
does not work & full workweek for any
renson, Moreover, an otherwise
In this industry
qunlifics for exemption if he Is em.
ployed al a dally rate under the fol-
lowing clreumestances: (n) The employ-
ee I3 In n job category for which a
weekly hase rafe Is nol provided and
his dnily base rate would yleld at least
$250 I 8 dnys were worked; or (b) the
employee I8 {n a job category having a
weekly base rate of at least $250 and
his dnily base rate Is at least one-sixth
of auch weekly base rate. -

The higher mintmum snlary tests will
be effective on April 1, 1978.

(40 FR 7004, Feb. 19, 1878}

Poriponed Reguintione: Scctlon 841.801 was
revined nt 46 FIU 1016, Jan. 13, 1081, In ac.
cordance with the President's Memorandum
of Janunry 29, 1081 (48 FR 11227, Fcb. 6,
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1081), the offective date was portponed In.
definitely rt 46 FT10 11072, Feb. 12, 1981,

The text of § 541,601 ret forth above re-
mrins In effect pending further action by
the fssulng agency. The text of the post.
poned reguintion appears below.

0841601 Rpecinl pravinion for mollon pleture
producing induntry,

Under § 841.8n, the requirement that the
employee he paid “on & saiary basis” does
not apply to an empinyee in the motion ple-
ture producing industry who is compensated
At & brae rate of at teast $320 per week be.
ginning Fehraury 13, 16081 and $348 per
week beginning February 13, 1083 (excjusive
of board, lodring, or other facilities). Thus,
an employee in this industry who Is other-
wize exempt under §§ 841.1, 841.2, or 8413
and who In employed at a base rate of at
lenst $320 per werk beginning February 18,
1981 and $348 per week beginning February
13, 1983 Is exempt If he Is paid at least pro-
ratr (based ot n week of not more than 8
days) for any week when he does not work a
full workweek for any reason. Moreover, an
otherwise exempt employee in this industry
qunliifies for exemption If he In employed st
g duily rate under the following eircum-
stances: () The empinyee i in & job catego-
ty for which » weekly baze rate i not pro.
vided and his dnily hase rate would yleld at
lenst 8320 per week heginning Fehruary 19,
1881 and $348 per week heginning February
13, 1083 11 8 days were worked; or (b) the
employee I8 In a job category having a
weekly hane rate of at lenat 8320 per week
beginning February 13, 1983 and his dally
brze rate is at least one.sixth of such weekiy
base rate.

The higher minimum salary tests will be
effective on February 13, 1981, and Febru.
ary 13, 1083, rerpectively,

$841.802 Specinl provien eoncerning ex
ecutive and adminiatrative employees
In multl-store retalling operations,

(n) The tolerance of up to 40 percent
of the employce's time which I al-
lowed for nonexempt work performed
by an executive or administrative em.
ployee of & retnil or service establish.
ment does not apply to employees of a
multlunit retalling operation, such as
a chainstore system or a retall estab.
Hshment having one or more branch
stores, who perform central functions
for the organizatinn in physfeally rep-
arated estabilshments such as ware.
houses, central office bulidings or
other central aervice units or by trav-
eling from store to store, Nor does this
specinl tolerance apply to employees
who perform eentral office, warehous.
Ing, or rervice functions in a multl-unit
retrliing operation by reason of the
fact that the space provided for such
work Is located in a portion or portions
of the bullding in which the main
retail or service establishment or an.
other retall outlet of the organization
is also situnted, Such employees are
pubject to the 20-percent limitation on
nonexempt work,

by With reapect to executive or ad-
ministrative employees stationed In
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Amendments to Senate Bill No. 91 EmﬂNTNO._~r—

First Reading Copy DATE \|_!ﬂ_31/
Requested by Senator Christiaens BilL NO.-____S_B—-ﬂ—L""’_

For the Senate Labor Committee

Prepared by Eddye McClure
January 13, 13893

\
1. Title, lines 7 and 8.
Following: "PROGRAMS" on line 7
Strike: remainder of line 7 through "PROGRAMS" on line 8

2. Title, line 9.

Following: "AMENDING"

Strike: "SECTIONS 39-71-118 AND"
Insert: "SECTION"

3. Page 1, lines 13 through page 5, line 25.
Strike: section 1
Renumber: subsequent section

4. Page 6, line 3.

Following: "(3)"

Strike: "TAY

Insert: "Except as provided in subsection (2), a"

5. Page 6, line 12.
Following: "A"
Strike: "claimant!'
Insert: "person"

6. Page 6, lines 13 and 14. -
Following: "program" on line 13
Strike: remainder of line 13 through "program" on line 14

7. Page 6, lines 15 and 16.

Following: "eligible"

Strike: the remainder of line 15 through "39-71-118" on line 16

Insert: "for temporary total benefits as provided in 39-71-701
and medical benefits for a work-related injury. Other
disability or rehabilitation benefits are not payable while
the worker is participating in a prerelease center or
community corrections program. This subsection does not
apply to an employee performing community service described
in 39-71-118(1) (£)™"
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