
MINUTES 

MONTANA SENATE 
53rd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON LABOR & EMPLOYMENT RELATIONS 

Cal\ to Order: By Sen. Bill Wilson, Vice-Chair, on January 14, 
1993, at 1:05 P.M. 

ROLL CALL 

Members Present: 
Sen. Tom Towe, Chair (D) 
Sen. Bill Wilson, Vice Chair (D) 
Sen. Gary Aklestad (R) 
Sen. Chet Blaylock (D) 
Sen. Jim Burnett (R) 
Sen. Tom Keating (R) 
Sen. J.D. Lynch (D) 

Members Excused: 

Members Absent: None 

Staff Present: Eddye McClure, Legislative Council 
Patricia Brooke, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Committee Business Summary: 
Hearing: SB 116, SB 62, SB 91 

Executive Action: None 

HEARING ON SB 116 

Opening statement by SDonsor: 
Sen. Harp, Senate District 4, introduced SB 116 and stated that 
he was introducing the bill on behalf of the Montana Food 
Distributors Association. The bill allows for the exclusion of 
overtime pay and addresses only outside salesmen, not route 
people. Currently under the federal Fair Labor Standards Act 
Montana Food Distributors do not have to pay overtime and under 
Montana law we already make some exemptions. The intent of this 
bill is to coincide with the federal law. 

Proponents' Testimony: 
Bill Stevens, Montana Food Distributors Association testified in 
favor of the bill. He stated that the bill addresses only 
outside sales in the food industry. Many people already think 
that the exclusion provision exists and it has created some 
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problems between the employers and employees. He emphasized that 
it does not affect the people who deliver the product, i.e. the 
route people. (Exhibit #1) 

Mike stump, Montana Food Distributors Association, stated that 
the federal and Montana laws differ in who is exempt from wage 
laws regarding outside sales employees. The determination is 
made on a job by job basis which has resulted in inadvertent 
viotations. This bill would add a new exemption for minimum wage 
and overtime requirements of state law and is asking for a 
specific exemption for the food industry. Stump stated that he 
has seen many claims under these laws in the Wage and Hour 
section of the Montana Department of Labor. 

opponents' Testimony: None 

Questions From committee Members and Responses: 
Sen. J.D. Lynch asked for an example of who the bill affects. 
Sen. Harp answered that there are some food distributors who 
handle outside sales that would be affected by the bill and 
referred the question to Bill stevens. Mr. Stevens stated again 
that it affects food salesmen, not route men. 

Sen. Lynch clarified that this does not affect the route men. 

Sen. Blaylock asked if there are problems for which this bill is 
necessary. Bill stevens answered that there have been many cases 
of wrongful discharge and that loopholes exist in the present law 
and that this bill is needed. 

closing by Sponsor: 
Sen. Harp closed 

HEARING ON 62 

opening statement by Sponsor: 
SEN. TOM HAGER, SD 48, stated that this is a simple bill that 
asking for a contractor to provide health care, retirement 
benefits, life insurance, disability, and sickness insurance to a 
worker or employee covered by the state prevailing wage law in 
lieu of paying fringe benefits as wages. It gives the employer 
the right to pay those fringe benefits in cash, pay them to a 
trust that has some of these benefits in it, or any combination 
of the two. The bill only applies to employers working under the 
state prevailing wage law, about 15% of the employees. 

Proponents' Testimony: 
Brad Talccett, President Montana Contractors Health Care and 
Retirement Trust, explained the history of this trust fund that 
provides health and retirement benefits for the employees. He 
stated that 31 firms are enrolled in this trust and 1,040 
employees. There are about 3,000 Montanans who are covered under 
this plan who would likely not have health insurance if the trust 
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Robert Berland, Western Materials and trustee for the Montana 
Contractors Health Care and Retirement Trust, stated that the 
benefits plan of the contractors trust is a health and welfare 
plan and the retirement is vested beginning with the first hour 
of work. The funds are invested as a personal IRA and belong to 
the employees. The medical insurance includes medical, dental, 
and\vision. 

Bob Meinhardt, SWANK Enterprises, Whitefish, is a member of the 
contractors trust fund and urged support of SB 62. 

Francis Talbot, united Materials, Great Falls, stated that she 
had done a verbal survey of the employees and that they were all 
completely satisfied with their health plan and urged support of 
SB 62. 

Robert Warren, Western Materials, spoke in support of his 
company's benefit plan. 

Jerry Jockinsen, Western Materials, spoke in support of SB 62. 

Tim Talseth, Dick Anderson Construction, Inc., spoke in support 
of SB 62. 

Jerry Chambers, Dick Anderson Construction, Inc., spoke in 
support of SB 62. 

Angie Phillips, Western Materials, stated that she would not be 
able to work without the health benefits her plan offers and 
urged support of SB 62. 

Craig Campbell, Pioneer Ready Mix, spoke in support of SB 62. 

Rick Rice, Pioneer Ready Mix spoke in support of SB 62. 

Paul Heikkiki, United Materials, spoke in support of SB 62. 

Lon Jones, Western Materials, spoke in support of SB 62. 

Dick Anderson, Dick Anderson Construction, Inc, spoke in support 
of SB 62. 

Mike Hoppel, Pioneer Ready Mix, spoke in support of SB 62. 

steve Eichorn, Pioneer Ready Mix, spoke in support of SB 62. 

Sonny Lockrem, Montana Contractors Pension and Retirement Trust, 
gave a brief history of this legislation. Lockrem stated that SB 
62 was not introduced in the 1991 session but was included in a 
prevailing wage law package that was vetoed by Governor Stephens. 
He noted that 60% of the membership of the Montana Contractors 
Association is non-union. Lockrem stated that if SB 62 does not 
pass, he is fairly confident that the trust will continue to 
operate under the pre-emption granted under the federal court. 
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The Montana Department of Labor has no regulatory authority over 
the fringe benefits that are pre-determined in Davis Bacon. 
Lockrem read a letter from Congressman Pat Williams that urges an 
amendment of the Montana Prevailing Wage Law. Lockrem feels that 
the Department of Labor must have some statute that regulates the 
payment of fringe benefits. 

opponents' Testimony: 
Eug~ne Fenderson, MT. District Council of Laborers, stated that 
he is in opposition to this bill for many reasons. He stated 
that a number of people in Montana started selling insurance 
plans to contractors, and many not as good as the Montana 
Contractors Association trust fund. Some of the plans took 500 
hours to get vested and nobody on the project ever got that many 
hours. Fenderson reminded the committee that this law goes 
beyond Montana Contractors Association. 

Don Judge, President, Montana State AFL-CIO, stated that this law 
goes far beyond the Montana Contractors Association system. He 
noted that violators of the prevailing wage laws are extremely 
hard to track down. He stated that this bill does not provide or 
mandate that employees participate in the administration of the 
system. He requested that the Montana Contractors Association 
si.t down with the AFL-CIO and work out the differences. (Exhibit 
#2) • 

Chuck Cashell, Operating Engineers, Local 400, urged opposition 
to SB 62. 

Questions From committee Members and Responses: Sen. Lynch asked 
Sonny Lockrem if both groups, the Montana Contractors 
Association, and the unions can sit down and reach an agreement. 
Sonny Lockrem stated that the problems are out there and will be 
there whether SB 62 passes or not. Lockrem talked about 
differences and similarities between the administration of this 
plan and that of union plans. Lockrem stated that in absence of 
passing SB 62 the Department of Labor has absolutely nothing in 
the statute regarding how fringe benefits are to be paid. 
Senator Lynch asked Sonny Lockrem if he is willing to sit down 
and visit and with the unions. Sonny Lockrem responded that he 
will visit with them but said again that when you get into the 
area of fringe benefits it goes beyond a state statute of general 
nature and is preempted. 

Sen. Blaylock asked Chuck Hunter if this bill does not pass would 
the Department of Labor have anything to work with. Chuck Hunter 
talked about the provision that was struck down and the existing 
prevailing wage law. There is not a specific law that dictates 
how the benefits are going to be paid. 

Sen. Towe asked Sonny Lockrem why we need the law if it is in 
operation already. Sonny Lockrem replied that the Montana 
Contractors Association is operating under a federal pre-emption. 
He discussed section 405 of the Montana code that mandates that 
fringe benefits have to be paid in cash under Montana law, 



SENATE LABOR & EMPLOYMENT RELATIONS COMMITTEE 
January 14, 1993 

Page 5 of 7 

therefore, they can not be put into the trust. 

Sen. Towe asked Chuck Hunter how to address the controls or 
limits of pension plans. Chuck Hunter stated that the Montana 
Contractors Association's plan is a very good one, but some plans 
that were approved by ERISA are not because the ERISA standards 
are broad and allow for abuse. He stated that he would be 
interested in working with the groups to find some answers. 

sen~ Towe asked Mr. Fenderson if he had a comment regarding how 
to solve the problem. Mr. Fenderson said that the unions would 
like to sit down with the contractors association. He noted that 
the state needs to try to provide protection to the workers who 
are often mobile and generally do not have the same plan from 
employer to employer. 

Sen. Towe and Sonny Lockrem discussed what minimum standards are 
needed. 

Sen. Towe asked Don Judge if he had a comment regarding how to 
solve the problem. Don Judge stated that ERISA does not pre-empt 
regulatory authority and does not protect employees. He 
suggested that employers be required to file benefit plans in 
order to receive public contracts and that penalties be increased 
for violations. 

Sen. Towe asked Sonny Lockrem if he is willing to sit down with 
various parties to work on an amendment or a separate bill. 
Sonny Lockrem answered that "he's always been available." 

Sen. Aklestad urged that the bill not be clouded with too much to 
make it unworkable. 

Sen. Blaylock urged that the parties get together and aim to 
protect workers in Montana to ensure that they have health 
insurance. 

Sen. Towe asked that a meeting be held between parties and 
committee staff and try to stay within the topic of the bill but 
keep the option open to submit a new bill. 

Sen. Blaylock requested that Chuck Hunter be included in the 
discussions. 

Closing by sponsor: Sen. Hager closed. 

HEARING ON 91 

opening statement by Sponsor: 
Sen. Chris Christiaens, SD 18, opened by saying that this bill 
will extend workers compensation disability and rehabilitation 
compensation benefits to certain inmates employed while residents 
of pre-release centers. He addressed the amendments to the bill 
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(Exhibit #3). Sen. Christiaens explained the system in which the 
inmates go to work and premiums are paid but if they are injured 
they receive only medical benefits but no other benefits. This 
bill will give the inmates temporary total disability during the 
period of time they are in the pre-release center. The fiscal 
note says that the costs are inestimable and Sen. Christiaens can 
not think of more than five people during his time as director of 
a pre-release center that would have been receiving these 
ben1fits. 

Proponents' Testimony: 
Jim Pomroy, Deputy Administrator at the Department of Corrections 
and Human Services, stated that the department is proposing a 
substantial expansion of the community programs. He stated that 
an entitlement to regular benefits should be a part of the 
normalization process. He discussed the employment of inmates 
and responsibilities they have and encouraged the committee to 
pass SB 91. 

opponents' Testimony: None 

Questions From committee Members and ReSDonses: 
Sen. Blaylock asked Jim Pomroy how many more people there are at 
Deer Lodge than what it was designed for. Jim Pomroy 'stated that 
there are currently 170 more inmates than what the prison was 
designed for and said that by 1997 there are expected to be 2200 
inmates and the prison is designed for roughly 1200 inmates. 

Sen. Keating asked Sen. Christiaens if the pre-release centers 
are covered by workers comp when the inmates are working. Sen. 
Christiaens replied that the inmates are covered for medical 
benefits but not disability and rehabilitation. 

Sen. Keating asked that if the pre-release centers are on 
contract with the state are the inmates technically employees of 
the state. Sen. Christiaens said that it is a complicated issue. 
The pre-release inmates contract with the state. When the inmates 
go to the center they sign a contract and work for minimum wage 
and assume their medical costs. 

Sen. Keating asked if this bill passes would it extend coverage 
or benefits and would the pre-release employers pay premiums or 
the state. Sen. Christiaens answered that the employer pays. 
Sen. Keating than asked if we were sticking the employer with 
additional costs. Sen. Christiaens explained that the employer 
already pays the premiums but there is no temporary total 
disability coverage for the inmates. Sen. Towe clarified that 
the employer pays full premiums but is not permitted to pay full 
benefits.' 

Sen. Towe asked what the purpose of the amendment is. Sen. 
Christiaens responded that the amendment takes out the community 
service portion of the bill because they are unable to come up 
with funding for community service worker's premium but he is 
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willing to work with the committee. He stated that regarding 
community service nobody wishes to be the employer. It has been 
an agency responsibility to pay the premiums and the pre-release 
centers cannot afford to pay the premiums. 

Sen. Towe stated that paying for workers comp costs less than the 
liability insurance coverage. Sen. Christiaens replied that the 
money is simply not available but he would like to see them 
covered somehow. 

\ 

Sen. Keating stated that workers comp is based on hourly wages 
and asked what wage is attributed to community service. Sen. 
Christiaens replied that it is the minimum wage. 

Sen. Aklestad asked when the coverage of an inmate stops. Sen. 
Christiaens replied that the coverage stops when the inmate 
leaves the place of employment. 

closing by Sponsor: Sen. Christiaens closed. 

Introductions: Commissioner Laurie Ekanger, Department of Labor, 
introduced the staff of the Department of Labor and explained the 
responsibility areas of each. 

Announcements: Sen. Towe announced that executive action will be 
taken on Tuesday, January 19th on the bills before the'committee. 

ADJOURNMENT 

Adjournment: 2:50 

SEN. TOM TOWE, Chair 

~~~Q-
~E, Secretary 

TET/PMB 
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MONTANA FOOD DISTRIBUTORS ASSOCIATION· 
2700 Airport Way • P.O. Box 5775 • Helena, Montana 59604 • (406) 449-6394 • 1~800-735-1082 

Sponsored 

SENATE lABOR & tMPtOf;\1tNf 
EXHIBIT NO._ ':i 

S. na te Bill 1116 :1::~'f;/;-:~~;"'~:-.3-. --<;-:~ 
Introduced by Senator Harp --'" ~ 

by Montana Food Distributor Association 

BACKGROUND INFORMATION, .. 

Montana businesses are subject to either the Montana Wage and Hour 
law (Title 39-3-100 dt. seq. MCA) or to the requirements of the federal 
Fair Labor Standards Act or both. Although the two laws have many 
similar provisions, they differ with regard to who is exempt from 
the minimum wage and overtime provisions of each law. 

One ~uch area of disagr~ement exists with regard to outside sales 
employees. The federal FLSA exempts all outside sales employees 
(see attached). State law on the other hand does not provide for such 
a blanket exemption. The determination of which law a particular employer 
must follow requires understanding of the complex differences between 
federal and state coverage and must be made on a job by job basis. 
This results in confusion and inadvertant violations. 

This bill would add.a new exculsion from the minimum wage and 
overtime requirements of state law for outside sales employees 
who are employed by firms- in the food distribution industry. Several 
types of employers such as radio and television stations and office 
machine dealers have been exempted from the state law. 

The intent of this bill is to apply the exemption only to those sales 
persons who work for food brokers, food wholesalers or food associations 
selling products and services to retail stores. It would not affect 
in-store sales persons or employees at the retail level. Employees of 
organizations like caSTCO and other "wholesale" organizations would not 
be exempted because they are not "outside sales". Nor is it the intent 
of this bill to exempt route drivers such as those delivering beer and 
pop to retail establishments. As a matter of fact those employees covered 
under this bill rarely carry product with them other than samples of new 
products being introduced into the food distribution system. 

For enforcement purposes. the terms used in this bill should be 
interpreted the same as the federal FLSA. Using the federal definitions 
is consistent with the method used in interpreting the other federal 
exemptions that are also recognized in Montana law. See subsection (j) 
of 39-3-406(1). 

FISCAL IMPACTI 
Passage of this bill should result in a reduction of cost to the 
Department of Labor and Industry due to diminished compliance 
r@soonsibilities. 
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Section 39-3-406(1), MeA, Is amended by the addition or. new subsectIon (m) 
which provides: 

\ (v) An outside n/esm:1n or marketing representative paid on a commission. contract, 
or salary basis who Is primarily employed seiling or marketfng products or services 
within the (ood distribution Industry (or I (ood broker, wholesaler, or association. 

Statement or Intent: 

This bill would amend the Mont:ma minimum wage and overtime compensation law to provide 
an exemptIon (rom the minimum w<'lge and overtime requirements (or an outside salesman or 
marketing representatIve In the food distrfbutfon Industry. The (ederal law (Fair labor Standards 
Act) provides for such an exemption. 

Dennltlons: 
"Outside salesman" Is an employee: 

00 

I. who customarily and regularly work! \\way from his employers place o( business while 
making sales or obtaining orders or contracts (or services or for the use o( (aclllt/es (or 
~hlch I consideration will be paid by the client or customer; and 

, 0 

2~ whose hours spent eng:1ged In work of any other nature do not exceed 20 percent 
of the hours worked In the workweek by the employer's nonexempt employees. 



39-3-402 " LABOR' 556 557 WAGES AND WAGE PROTECTION 
39-3-405 

F.XHldll . \ well-being of workers against the unfair competition of wage and hour 
standards which do not provide such adequate standards of living; and 

(3) sustain purchasing power and increase employment opportunities.. 
Riac.ory: En. Sec. 1, Ch. 417, 1-1971;&.c..'l.1947, 41-23OL 

C,.,...,ReteNftlOllll 
AdoptiClll azul ~ of rule., 'I'itJe 2. 

cD. 4, paft 3. 
'. )I~ .. ~ L . J~' I L-{ - c) 3 --- .......... _" .... , 

"Commi .... • defU:r.ed. J3.3...4C2.. L .. , _,?5;? ~.~~ It-_._. 
39-3-402. Def"mitions. As used in this pert. the following definitiona 39-3-404. Minimum wag (1) Exc ' 

apply: ,and except for farm workers : ,ept, as otherwtse provided in this part 

(1) -COmmissioner- means the commissioner of labor and industry. " ahalI pay to each of his I p!'OVlded m suhBection (2), every employer 
(2) "'Employ- means to suffer or permit to work. '" minimUm wage as de~:r: ~ wage of ?o~ less !-han the applicable 
(3) "'Employee-means an individual employed by an employer. '.: 39-3-409. e COmnusaloner m accordance with 
(4) ~ arm or ranch-means any endeavor primarily engaged in cultivating ! (2) In the cue or a !arm worker 

the soil or in connection with raising or harIesting any agricultura,l 0Ir : which includes perioda , , ~ployed f~ a part ol a calendar year 
hortic:ultural commodity, including the ra.i5ing, shearing, feeding, caring for, - and other seuonal peri~ :working ,hours m ezceu ol8 houn per day 
tra.ining., and ~gement of livestock. bees, and poultry and ~bearing , hours per day, the employer~ :~hours su~tialIy less than 8 
8mmais and wildlife. . -:- tion during the term. of emplo y paZ e wo er at a fixec:t rate of compensa-

(5) "'Farm worker- means a person employed to do any service performed (a) keep a record of the to:~ef~ployer ~y elect to: 
on a £arm or ranch.. _ the part of the year d' . , . o. ours WOnted by the worker dUl'ing 

(6) ·Occupation- means any occupation, service, trade, business, indue-:: wages paid by such em~ ;:cn the WorKer was employed by him (the total 
try. ar branch or group of industries or employment or class of employment which said employee was ~ I ::::b ~~=y:J';r that part of the year during 
in which employees are gainfully employed. ble minimum wage rate mul~;ted y 8 not be less than the applies-

(7) -Wage" means compensation due to an employee by reason of his or by the total number of hours so worked); 
employment. payable in legal tender of the United. States or check on banks (b) in lieu of the minimum . ' 
convertible into cash on demand at full face value. subject to an allowance g. wage as herein defined on a ~ ~t !~erem, pay the farm worker a 
may be permitted by regulations of the commissioner under 39-3-403. The constitute a minimum wa and Y 8818. monthly compensation shall 
term ·wage- includes the reasonable coat to the employer of furnishing the: January 1,1990. Itt shallnotbeless than.S635amonthbeginning 
employee with lodging or other facility if the lodging or other facility ii- Hlacory: En. Sec. 3, Ch. 41':" LIm.. d. 
customarily furnished by the employer to his empioyees; however, the inclu- :,1-1975: R.c..'L 1947, 41-23O:ua" (c,;::d. ~ i' g~ 363, L 1973: amd. Sec. 1, Ch. 
sion may not exceed. an amount equal to 40% of the total wage paid by the ' L 1985; amd. Sec. 1, Ch. 674. L 1989.. ,410, 1- 1981: &md. Sec.. 1, Ch. 

employer to the employee. The term. ·wage- does not include the cost to the . Croee-Retere__ StaacUni . . . 
employer of providing meals ar a meal allowance to the employee or the val~ Eitht-bour m.aimum ~ An. m. Woarka, Title 18,P~ ......... 1D public 

of any tips received by an employee as a gratuity far service. ~ -- 2. ~ Coa.t. ' ~. d.6D.d. 39-3-.402. 
m.&orr- En. Sec. 2. Cb. 417, 1-1971; R.c..'\{.1947, 41-2302; 1UIld. s.c.!. CIt. '"' L.~ -r&nD warir.er'" defiDed. 39-3-402. 

1987; 1UIld. Sec. I, Cb. 216, 1- 1991. -w .... cWm.d. ~ 
Compiler', Comment8 to the em,*,,- cr·; and made miDcr chanpa ~ Overtime compensation. (1) No I t._11 

1991 ~ In (,:,,), in lut MmteDce inayle. AmerwimenteB'ec:ti_ Mareh29.1991. of ~ employees for a workweek longer than 40 hemp °unlyer s~ employ any 
aiter r:Ddude·. iDaerted "the c.»t to thAI em- receIVes cotnpensationfor his em I . ours ess such employee 
ploya"' of provid.ia.« meala or & meal all_ at a rate of not less than 1 l/2P ,oyment m e%Ce$a of 40 hours in a workweek 

ezn 1 eel. tunes the hourly wage rate at which h ' 
39-3-403. Regulations. The commissioner shall make and revise ad. p oy e IS 

ministrative regulations to carry out the purposes oi this part. Such regula- (2) No overtime provision shall apply for farm. w rk 
tiona shall take effect upon publication by the commissioner. Any person who. ~. Employers of students at an amusement oro ~ , nal 
is aggrieved. by an administrative regulation may obtain a hearing before the or tea on, ~ ~nal basis who furnish said students .th

tlO 
area ~t 

"commissioner upon filing written protest with the commiaaioner, who shall 48 hther facilities shall not employ said students for a ~~ lodgIng, 
thereupon set such matter for hearing in the county of residence of such ~un, unless such students receive compensation for th . rnger ~ 
protestant within 30 days after receipt of such protest. After such hearing, houri of 48 hours in a workweek at a rate of not lea elr emp o~ent m 
the c:ommi .. ioner shall promulgate such further administrative regulatio~ Y wage rate at which they are employed. than 1 112 tUnes the 
sa the evidence ~uced at said ~ shall ;.tify. ~,~~::..r.. s.c. 3, Ch. 417.1-11'7l; UId. Sea. I, Ch. 383. L.1m; aa.d. 
"'~·ii .• .L.s., ... "'.rACh.. "",J.IWT.,,,.,,,".JM.1!,,~-230" J J. _~"""'.. ', .• 1947,~2303(b). ... Sec. .. 1.Ch. 

" "'.,.~ ~ ~,CJI ... ,.I '. "I.. .,e.'r'- ~~ ;..,J I J 
, ...... - ....... _--................ '" H .... • ...... .. lP: .... · ... -....-. -: ~al~".:.;;.....x,.. . ,.. 

, ,,, .. , .. ~..--, , .... '.:'·I'.~iI_.; . ""'-I...-fl\-_ "?, ...... ~ .,_ .. __ ~ 
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White Coli ... £mploye.,,, 

Ich Ilre flot an elt"entlAI "Art or and nece8l1llr­
neldent to exempt proreslllonAI work," 

IIm­
eelt thllt 

Ite Implied 
,107). 

"'Ttn " ." Otr~/"e Slf'e~m." 
, C-It,''''. Lid 01 erilerill. 
An "outllide lal~mlln" I. An ~m"loyee: 
(I) who cUltomllrlly "nd r~suhlrly worh 

AWIIY rrom hi' employer'l r'nce or bu!tln~i 
while mlllelni 1"lelt, or obt"lnln, orden or 
contrlletll ror lenlc~ or ror the u!te or rAdlltlea 
ror which a eonllderlltlon will be ('lIld by the 
cllen. or eUlltomer;- lind 

(2) wh~e hours spent eng"ged In work or 
IIny other nllture do not exc~ed 20 rercent of 
.he hours worked In the workweek by the 
employer'lI flonexemrt emrloy~('~. II 
Amon~ the 'ndlelll of In ~mrloyee'l bona 

Me 8tlltus At In outside Itlllesmftn lire: 

(l 
, C-ll,U9 

(1) Ilsnlflelnt eompen,atlon on a eommillfon 
bl!!III;" 

(2) "reclll 'I let tfllnlng;· 
(3) little or no direct or eon!!'"n' lurerv',lon 

In cllrrylng out dill, IlIldclI;14 lind 
(4) II contrlletull de!!lsn"tlon or Job title that 

refltt'" ,,"lelt Involvement." 

(lJ "".",.".""", Although a term Indlcatlnl 
mAle gender (1III~mftn) II tI!!ed In thl. ex-

• emrtlon, the exemrtlon eln IIprly to efther 
mille or remale workerll. 

,C.U11 .. '. Wor. ."., Irom emplo,er'. 
,'lIee 01 "".," ... 

For fin "otltl.de IflI~m"n" to meet the re­
quirement thlt he work IIWtlly rrom his emp'oy­
er's rl"ce or plaees or 'm!!lne!l!!~ (' C- I ',141), 
he cftnnot eng.,e In 'n!!lde "ftl~ or other 'ntllde 
work unl~!t It II In direct conjunction with Ind 
'nddentfll to hili outfllde ,"Ie!! ftnd !lollelta"on" 
.ctlvltl~." An, filled site tI!led "" heltcfqullrtert 
or ror lIolleitatlon or "ales "y telephone II 
con!tldered the employer', plflce or bu,,'neltll. 
even thoush the employer In no rormllli lIenlle 
owns the prol'ft't,; the employee'll home or 
omee u!!ed In thl. manner III ,,180 conllfdered the 
emr1oyer'lI rlaee or bmdne!l!!. On the other 
hflnd, hotel room. Ulled by the emrloyee tI!! he 
trsvel!t to dl"play IIlmrlelt anI:{ tie" merchllndf!te 
lire not considered employer· pl"~ or butl­
nt!ttl." 

1 C-II,I ... '. Mlltl", IIIIIH or olttlllnin. orden 
or rnntr.dlt, . 

With "'e~rect to. the requirement that an 

4N. 29 C~ If 5.U(d) .. 54 1.301, 5.'.309. ....lthln mellnlnl of, 13(IIXI) or rlllr .... t.or SIlnd.rda 
.~. 29 crR ,'.'.Jo7(b). Act (2~ lisa f21l(IXI'l' I~ .m~ncfM, I!lIl!1'ftrt'nl 
50. 29 Cf'R .. '.'.5(.),5"1.500. Itlch I!mrloy~ ftoom min mum ,.,,~e .nd o"enlme 

Breftnlln "Modem Chevrolet Co. (1973, ND Tell) 3113 r~tllrl!meftl' of Ad. 211 AI.R FM '''I. 
F SlIrr 327 •• lI"d without (lP (CA~) .,' r2d 1271: 52. Ifod,~nn " Je",," Jereme Doulhnut Co. (1972, MD 
Reynold. Y Silt Rlvtf V.neJ Wilier t1~e" A "0. He) 1411 " Surp 1102. 
(1~"4, CA9, 10 Md 8U, 8 crn '.C '1122112, eflt 5J. Brlldrnrd ¥ OIJIotd 'roduc:l" 'nc. ("n, DC III) 71 F 
deft lU US 7114, 89 L f!d 1111, 115 S Ct 111. Surr 1001. 

, .. 29 CRt ,,5.'.5(11). '.UOO. 5 •. Ifnd,ntln Y len,," Jereli'll! Doulhnut Cn. (1972, MD 
Fifth Clrcult-Wlrtl " Dr r~r Cn. (191111, ND Ttl) He) 3411 " Su", 1102. 
B CCIII.C , 31797: . 
Silih Clrcult-Wlrtl " Alr.ntle tire In'. Co. (19113, 5'. lewel Tt'l Cn." WltHl"" <".t, CAIO) 118 rld 202.' 
CM) 311 F21t Mil, 411 CCfI I.C, 31369' ccn LC, MJ322 .. 
F.lahlh Clrcnlt-Yo"". " C.ldmr. (19~4, ~D Ark) . 'II. 29 CPR, '4"'02(1). 
26 ccn I.C , 118MJ7: Whn I~ emrl""ed 1ft "cllrllctl, or nUI11cfe IlAIe1mln" 
Nlnlh Clrcu't-Rf'ynolcf. " !I~lt Rlvl'f V.lley W.ler wIthin mellnln, or , 13(11)(1) or r"r l.eh<w Sflndl",' 
U!len A!~o. (1944, CA9) 143 r2tl R6J. 8 ccn LC Aet (29 uses ,213(1)(1» •• 8 Im!'ndM. I!lIl!1'ftriln• 
,62262, eert cleft 323 US 764, II~ t F.d 611, U S Ct Inch tmrlo,.~ ftoom minImum " .. ~e ,nd o"en'me 
117. rr"1nlr!'m"nl' or Ad. 211 A I.R Ped 941. 
Who" emrloyed 'n "cllrllelly nr fml11de _.t~m.n" 57. 29 CFR ,HU02(b). 
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f'mrlny~ be en~1I8ed In mllkln, 1,,1~ or obtlll"­
'"I orden or contract" ror serv'cell or ror the 
tllU! of fadlltles (I C-II, 1.7), the word "llIle" 
Indtldt1t any .ale, ellchlln,f!, contrftct to .ell, 
con"l~nment ror lale, shipment for IIltle, Of 
other dl"f'O!'''Ion'' of title to tan~lhle rrorerty, 
or of tlln~lble and \,I)\lable evidences 0 Intanti­
ble rrorerty." 

"Obfl,lnln, orden Of contrltct" ror the ulle of 
fllcmtl~" Indudes the IlIle of rlldlo time, the 

'!lollcltlltlon of advertt.'n. for periodlc"I", and 
the 8ollcltlltlon of' fftl.hl fOf trlln"portatlon 
•• endt1t." 

O"tftl"ln« orden Of con'rlllet" for 8ervlc~" 
"rrlletl nnl)' to lervfeet not rerformed by the 
emr10yee hlmlelf." Therefore, penon! who 
mftke reral,. or provide other 8ervlc~ life not 
out"lde Itltl~men even thou,h they mny lell the 

. ler\'lc~ which the, themselves perform." 

, C-U,ISO. Perettlt.., Ihnltt on noneulllpt 
work. 
nu~re III a limit ott the amount or time that 

an "outllide IlIlesman" ma, devote to nonex­
emrt IIctlvltlet (1 C-lI,147),whlch Includes an 
nonotlt!llde II.lea work and lin other worlc not 
~rformed In conJm,ctfon with or Incident... to 
outside 'U"t1t (1 C·II,UI)." S'nce the "mit II 

, 20~ Itnd the bllse to be 'liken II 40 honn a 
wet'Ie, the Itmonnt of nonellempt work IIUOWed 
lit el8ht hOlln a week, unl~s there IIIre nonell­
emp' emrloyees of the Iltme employer who 
renorm the kind of nonexemrl work rer­
tormed hy the outllde IIalesmlln; In the IIItter 
cftlte, the 20% 1Imltatlon II comruted on the 
bll"ls of. the houn wdrked In I week by thOlle 
nonexempt emrloyeee." .' 

Whether an ~plOJee II requited by hll 
emrloyer to do nonexempt work Is not mfttenal 
In determlnln. whether the work III nonex­
emrt ." 

!II. 29 USC! , 203(t). 
59. 29 CFR ,'.1.501(b). 

Whf) hi tmrloyed In "eepteflJ or oUlwlde 1III''''m",,'' 
_Ith'" meR"'", or 113(.)(1) or F.', t..h<>r ~1."dRrlf. 
Ad (U usa. 213(.)(1)) •••• metlded, ellemrt'n, 
• nch ~"'r'o"HI ,"""' """Imum ..... .nd enfdm. 
r",u'rf'metllt nI Ad. 2. ALit Fed 941. 

M. 29 crR , '.UOI(e). 
61. 29 crR ,,4..,01(11) .. 
6l. 29 crR ,,4UOI(e). 
U 29 crR' 541.'06. 

(', 

Wh.te CollAr EmplnyHe . 

t CUtIS I. Work Inetdent te ."dl.de •• Ift 
work, . 

Work thllt III Incidental fo and rerformed In 
eo"'uncflon with outllde 1"les Includ~ deliver­
Ies and collection I" and III other work thltt 
fUrthel'l the emrloyee'l own slllelt, Illch all . 
writln, II11I~ rerartll, revflln, merchllndl"e cllta· 
lop, r'"nnl"~ Itlnerane. and attendln~ sltlea 
conferencet . ., 

Nonexemrt work Is "ork which III not sIIlet 
"ork and Is neither Ineldental to nor rerformed 
In co"'unctlon with outllde III'~ IIctlvltfet . 
Aetlvldet which IIIre nonexemrt Inelude: In~lde 
,"1et Ind Itll work Incldentll' theretn, ont,IIde 
nonlliel work like meter-reAdln, lind derlcal 
"arehouse work, and the trlllnln, or other 
IIltlesmen, excert "hen trllineel! "cenmr"ny 
lIalesmen .whlle they are mlkln. out"lde Illtes." 

Itfuelr'fl""rn A rrorane ."~ routemll" could 
It 111 be Itn o","lde saleamlln, even tho".h I 
detlliled exftmlnlltlon revettled thllt more thlln 
10~ of hIs worlc time "IS nonSII'et retllted, 
"nee under .. n the 'aets and drc"m~'ltncet 
hll rrlmltt)' duty wal that or mllJcln~ o,,'ltlde 

. "Ies. The labellnl or hi. duties 1111 ex~mrt or 
nonexemrt Wlt~ Inllpproprlllte ~IIlI~e, even 
when rerformln, mllntenllnce work on his 
cUltomen' IIIrrUaneee or whe.n dellvenn, 
orden to cu~tomet'l IOtleited by'other 81t'es­
men, the emrJoyee would IItlll e'l8entj,IJfy be 
enlaled either In sellin. hili emrloyer'~ rrod· 
uet or In rerformfn. work Ineidentftl to hIli 
'ellln, acllvhiew." 

, C·U,ISl. Promotfo .... work. 
Any promollonlll "ork which Is IICh.lllly 

performed Inddentlll tG and In conjunction 
with Iln emrloyee'. own Gutilide "filet or """eI· 
tlltlon' III exemrt work. On the other hltnd, 
promotlonlt' work which II Inddentll' 10 ,,"Jet 

54. 29 CFR ,541.'01. 
'1'. Weeltt " '051ftl Teteararh.c.~1e Co. ("41. Ole'. C1') , 

CCff LC 110851. 
H. Je .. el Tell Co. " Willi • ..,. (".', CAIO) III Md 202, , 

CCH lC , ro322 . 
81. 29 cnt , '41.501. 
6S. 29 CMt , '41.506. 

89. ffodpon " Oreene'. 'rome Ou Senfee, '"e. (1911, 
MD 0.) 54 CCII LC ,llU5, .ft"1f (CA') 11 CCfl 
LC, '2901. 
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,"'-.r~~"'t~'" "V'."· , ..... , 

"hnttnnrl!!I1I, nllt:o:r". I hr.rl\"llIl~. lrr.h· 
nolor.I"III. IInllllntl"I\I'I. dlellUIl"", IIorinl 
workrrll. fll'l)'rholoRI"I.". .,,,,,chomr.· 
Irl"1,,. or othrr ,nOrl'II"IOnfil which Sery· 
lee Ih~ ml'dleRI "rofesltlon. 

• 5" .:11 r. ~,,("rl"I rrn,·I .. " rnr hl.h IIIII"rlt'1I 
"rnr""!'Iln"n' .. n,,,I .. yt' .... , 

(n' Exr.I'Jlt M olherwl"e noled In 
I'luftwrft"h .(b) or thlll lIeeUon, the dr.fI· 
nillon of ""ro(rl'lllIOl1l,I" eonlllins Il 11,,1" 
el,,' ,.,rovl"o for em,.,loYl'rl who Rre 
r.omf'rn""Ird nIl " ""II"), or If.!e bMIII ftl 
Il r"tt' 01 "t IrMt UIJO per week exeht· 
"Ive or bo"rd, 10dRlnlf. or ol.her 111.(:111. 
tlrll. Undrr I.hlll "rovillo. lhe r"qulre· 
",,,nlll fnr ,,:o«rlnl,Uon In I 841.:1 (ft) 
IhrollRh (I') will br. drr.mr.d lo be mrl 
by nn I'm,.,ln)'rl' who rr.eelvr." lhe 
It'RIt"t IInl"t)' nt Irr.II "tid wholle "rl. 
tnnl y dill." r.on!l'''''' 01 tltl! "rr'ormftt1l'e 
01 wotk rrfllllth'R kllowlrdlfe 0' Iln "d· 
"fttlerd ly"e In ft rteld 01 8elenee or 
Irftrnh, •• nr wntk ns Il lellcht'r In I.he 
llel"'lI.y nf Itnl)llrllnl knowledge 
which hlrhldrll work tequlrhtl' lhe 'eo,,: 
III"l.rflt rxrrr.'"r nl dlllerr.Uon Ilnd J"dtr· 
",rnt, or ron!!I"I" nl the I'cr'ormllllr." 
01 work rr.f1l1lrhllf InveflUon, Im",ln". 
tlon, or lnlcnt In It rr.eo,n'r.ed IIrld of 
Rrll!!lIe·""drllvor. ·rh,,". lhe exemption 
will n""ly lo h'ghly pAid em "I oyer" 
"mrloyr.d rltltrr In onr. of lhe 
"1r,~tnrd" "to'I'!!!!lo"" nr In An. "Artllt· 
lie "tofr!!!!lnn nil" dolntt prlmnrlly 
profr!'!!';lonnl wnrk. rr Iln employee 
",,"IUlrll for exrtn"Uon "nder thll, "ro· 
vl!'!o. II. III nol nrer"""ry 10 lest the f'm· 
"loyre'8 (1l1nllflrnllon8 In detllll under 
1841.3 (Il) !.tlro"!!h (e). '. 

(b) 'n ruetl.n Rico. lhe Vltlln III· 
I"net!!. Ilnd ","r.rlenn· Sllmoll the 
8f'r.ond Inovl!!n of • 84I.:I(e) A",.,IIr.1t to 
I ho!'lc ""rol"!'I!!lonn'" employeelt (otltr.r 
tltnn ~m"loy"rlt nf lhe Federlll Ir0v"rn· 
mt'nU who At!! enm""nlllltl!d on A 
stliRry or rr~ bftllill of not len thAn 
uoo ,.,f'r werk, 
14ft Fn 1"!!:', F"b. 'fl. 11)18) 

"""'''''"'''' ntlf"I"II,,"1It e"d'on 8U.!t18 '111M 
rell'""d lIt fft Fn ~Olll, .J"n, 13, 10111. In lie· 
('o,d"""r ..,lIh til" "'''''d""t.',, Memo,"nitmn 
of .J"n,,",y ,", """ ,fIt F'n 11221. P'rb. 8/ 
'9S1 I, 'h" ""e"I1"" IIlI'e 'III'UI nOll,.,nn!!d 'no 
Ifr."nll"'" III 411 "'n IIP72, F'rb. It, .1181. 

Thr 'rxl. of ,!HI.:!IS ~"t '"rth IIho" .. ,r.. 
""""'" '" ..r'""t ,.""''',,. '"rth"t "el.lon hy 
lhr '11'11'''. 1I1f,,"ry. 'fhr I"lIt of the J)Ollt, 
,,~n(''' ,,,.,,'nl.lol1 n,."rllrll bt'lo'IV, 

1"".:11" ~, .. ,. I,,' ",,,,., ... , .. , h'"h •• "',/". " ... 
. I •••• "",,, ",",,'n, .... . 
'n I P:x(' .. ,., ", "' IIr,wl,r nol.rd 'n ""r ... 

• fll"h 'h' nf 'h'lI ~"r"nn, th" dp.flnltlnn n' 
"J)'n'''''!I'nl1"I'' .. nlll "'"11 " "" .. eI,,' "'0\1111" 'or 
.. m"1",.,, .. , wh" IItl' "om"rnllllll'd on • ~IlIIl'y 
or Il'ft hft.'I11t III • tllll' 01 At 'elUlt U20 "I'r 

. "'I'tll h"lIlnnl"1I ,.."htullry 13. 1981 and 1348 
.... J .,rr .·"rll hrlllllnh,. ,.. .. brltllry 13. 1.113, ex· 
.. thllll\lf' of hfIRtd, Inrl!!h'If, or othl'r fllr.llll1r!!, 

Umfrr thlll ",n"'"". 'hI' tl''tulrl'ml'ntt for I'll· 
em"tlnn In ,IU U (IU lhro"." fe) will be 
drrm .. d 10 ..,1' mrl by lin employee who t!'· 
!'rlvr!! lhl' hl!!hrt 1I1I""y or IN'It And who~e 
"rlm",y dilly conAllIb or thl! "erfottnAnce 01 

'IV",k tr!'l""'''!! knnw'rd.c nf "" n"vnncl'd 
tyl''' In " ",,11f 0' "el .. ne!! or I"n ,nh,". or 
""n,1I II:' " I"" .. hr.t In tI,l' IIcUvll y "f 'm"",t. 
"'If kno""',,lfllr.. whleh Inr.h,dr" "'nrk r"q,,'r. 
h'lI I.hr. ("O"~I!'t .. nt r,u~tc'"P. nf "'"rrrUon Ilnd 
Jullllm"nl., or ('on"I"I ... 0' th!! Il(",fnrml,"ce 01 
... "rk rl'l'I,,','nl Invl'nllon, 'm".'nn tlnn, or 
tn'''nt In Il tello.n'7:l'd ",,'ff 01 II.rl.l"I·'e !!n· 
If"""nr. Thu", th!! I'xem"U!)n will "",,1, tl) 
hlll"l" ",,'If em"'nyr.e,, I'm"l!)y,," "ltht'r In 
onr nf tlIP. "'eArncd" "rof("~"nnll Ot 'n Rn 
""rll,Ik" ",,,,,,II. .. I,,n lind Ifo'n. "rlmllrn, 
J)tn'rlll"nn"' 'IIIorll. " tin .. m"ln"",. !'Iu"IIfI'II 
'or .. " .. m"tlon ""lfrt I.h'" "ro"I"", It ,,, nflt 
",.r"~'''ry tn t .. "l Ihl' t'm"'''''''''',, 1'1111,11",,"· 
Uon!! '" If"t"" ""dr.r , 841.3 ,,,, tllrnu!!h Ie', 

(h) 'n rllr.tto nl"", Ihp V'r.'n "'1,,",,", and 
,Am,.rlr"n R"moll I.hl! " .. "nnd J'lro"l~o of 

,1111.:11 .. ) """""" t" ttl""1' "","'("II.,lonlll'· 
• !!"'1"n" .. ,,11 Il1lh .. , Ihlln ,mll'ny,..'!! 0' the 

F'rtl,.,,,, O"vr.rnml!ntl 'IIIho "'P. eo,""""""t .. d 
"" " ~"'''r' nt If''' bM11I fit n!)t II''''' th"n 128., 
"I'r ",,.rk brlt'"nh'lI .,P'cbru",y t:t, 111" I lind 
12"!J "P., wl'ek bl'll'nnlnll "I'hrllllr,. 13. lilli, 

EMrl.OYr,.: EMI'I.OYf!n If' tiff! CAPACITY'''' 
0' OUT81f)t! 8A1.t!lMA" 

.,UI.noo " .. "nlt',," "r "nuh'de ".1,". 
,",,"." 

Srr.l.lot1 841.8 dr.flnr.lt the lr.rm "out· 
IIlrfr. ~nlf'lImlln" 1\., follows: '·hr. term 
"f'f11"loyee em"loyrd • • • In the r,Il· 
tJlu~1I y 01 ouf.llidr. I'll I"!lmnl'" In Ar.cUnn 
13(n)( I) of the Aet shllll melln Any em· 
"Io}'re: 

(n) Who II, rm.,lnyrd ror f.he ""t,,n"t! 
nf I"'" who I" eUlIloml\rlly I\l1d rr.IUllllr. 
Iy "n"nlff'rf AWIlY Irom It'" employer', 
IJlftee or plneell of bUllln,,"! In: 

(J) Mftkh'lf IIllll's wlt.hln I.hr. mf'llnln, 
01 IIr"lIon :ltIn of the Ilet: or 

(2) Ohl.l\ln"'1f otde'" or conlrnrl!'! lor 
IIrrv!rr.II nr for thr. IIlte 01 Iftrlllllrlt lor 
whlrh ft conlliderfttlon will be pnld by 
t~ client or C'u"tomer: Ilnd 

(h, Who"" Itourl of work 01 " nnl.lIrf' 
Ol.hrt I.hn.n lhRt df'tI"rl"rcf III ,.,,,r,,. 
.r""h (", (I) or (2) 01 till!'! IIr.dlot1 do 
not. r~r."rd 20 pt"rc"hl of I.hr. hotlrs 
work I'd In I.hl! workwr.~k by "onrx. 
em,.,1 r.tnl,IoYf'e" or lilt! "",,,In}'rt!!: r"". 
"'flrrf, ,'h"t work "~rlormr.d l"r"Ir.nt", 
10 n.lld In conJIt"rUon wl!.h I hr ~m. 
"Io~"'r'" own oul"fdr IInlr!! nt :o:nll"1,,. 
Uon:o:, trwh,d"IIf Inrlfl"", n.1 ,h·ltvr,·"'1t 
Illlff ('ollrdlnn!!, IIhnll not. hI! "'~nrd,'d 
Ill! nnllrlfr.mpl wotk. 

eft) Sf'etlon 841.8 rrtlulrf!~ thnt the 
('mllloyer. be enWAwr.d In: (J) Mllkln, 
slll,,~ \\Ilthl" the tnell"'"" ot "ccll,," 
30t) of tltr. Itet, or (2J ohtl\lnln~ ntdcrs 
or contrllcls lor aetv'ees or lor the use 
01 rn('lIIul'~. 

(h) Or""r""y I1l1eAkl"", the rtlvl"l"n!! 
hllv~ Int.I'r"reted srett"n 3Ck) or the 
net 1.0 Include the ttan~'r.r 0' Utlr. to 
tn"ftlhlr "tof!rrty, And In ccrtllln eMCS, 

. \",·._t,=Jt..\:'-~3 
tl-~ .-

. ~1?-.. i\~7·~~-"·-'··· 

or l.nl1Rlhll' n,,,' vfthlllbir. r.vldr.nef'l 0' 
Int.nnlf'hlr. I"o,.,rrl.y. Tltull ""'r.,, or 
""I.omobttr!!. eolfrr., IIhOI!II, dill". 
IIlock!!, bOI"Ii'I. "lid Insurllnee Are eon· 
8lrlll'd 1\.'1 IIftlrll wltltln the me"nln, of 
8ret.lnn :Hk). (See, 3et) of the Ilet ItAtP.tI 
thllt "ltftle" or "ltell" Inelud"It any Illle, 
exehAnRr.. contrRel. lo 111'11, eonslwn· 
mrnt for "nle. Ithl"ment. for tille, or 
other dlll,.,o!!II.lon.) 

(e) It will br. noled thllt the exe,"pt 
wnrk In("ltld" .. not onl, the lillie" of 
entnmodtt.lr", hut A'''O "obtaIn In. 
orr'r.r!! or eOlll.rll.r:I.1I lor ""rvle~It or lor 
thr "lie or '"eIllUr.1t for which Il eonltld· 
er"tlon will bl! "Illd by thl! ellent or 
eultl.olner." "OM"lnlnlf ordr.t" or • • • 
fnr the lIII!! 01 rllr.lIlUe,," Inchlde" the 
1Ir.lllnlf nl Unlf' on thl! rAdio, lhe solfe'· 
llll.lon of I\rfvr.rUlllnlf for nr.W""Al'f!tI 
Ilnd otltl'r "erlorflcll'" Ilnd the lIolfelta· 
tlon 01 rrrlghl. for rllllrOlldlt Ilnd other 
ttRnllport.nUon Illff'ncle", 

Cd) Thr. word "lIervler."" extends the 
elfr.m"Uon ftI'I o"tltld~ II"leltm!!n to em· 
ployr.ell who 11 .. 11 or tAke orderlt for a 
8r.tvke, whlr.h Itl " .. rformed for the 
Cltlltomr.r hy lIomf'onl! other llt"n the 
"I""nn tltkhllf 'he order. Yor r.xllm"le. 
It I"ehldl'!! U,e nlf'IImltn of Il tYl'ewt't· 
tor tr."ftlr ~r.rvlr.e who does not hlm,,!'!11 
do the ·rrllnll'lllR. It III ItO Includes oth· 
"rwl"r. r"l'ml,t out.'Ilde Itnle"ml'n whG 
ohl nln ordr.rll for lhe Illundr.t'nl 01 the 
emf.otnrr·" O\\'n IInt'nll .. ~ well Ill! thOftt! 
whn o"l.nln orefr", for the rentlll of lhe 
IAllndry',. IIl1rnlt. 

fr. I 1·1Ir. hlrlll"lon 01 tht! word ""ety­
ler,," lit nnl Inl.rndrd to f!Xem"t per· 
sonl'l who. 111 1\ vr.ry looltp. Sl!nlte, are 
80mr.t.lmr.!I dl'lIr.rlbed Ill! "etlln_ "st'!rY· 
IeI'll". For r)f"m,.,Ir.. It does nol Inch.dl! 
"rtmllllt !!IIf'h n!! IIetv'eeml!n f'yen 
UIOIIRh !.hry mny 8ell tht'! IIerviltf! 
whlrh thry l.hrln!';~lvell "erform. Sell· 
In" Ull' !:rrt'lr.r In "ueh eMr." would be 
In,,'d~ntn.1 '0 I hfO lI"rvlelnlf r"th!!r thlln 
the 'r.verllr. Nor do",. It 'nc'ude otltll'de 
buyrrll. whn In n vrry loollp. IIrnlle Are 
1I0mef.lmrlt drllr.rlhrd Il.~ st'lIln. their 
em"loy"r'" ""rtvlcr." lo lht! ""r"on 
Irom whom I "ry obl.ftln thf'lr Ifnodlt. It 'S o"vloll!! thnl. I hr. rel"Unnllhlp here 18 
the r"vr.",r. of thAt 01 lIalr.smlln·eUtI· 
tomer. 

'"11 .11112 A "'"Y r,n," hIli tm"f"y.,· .. ,'.e. n' h,,""n .... ". 
(n.' Rrdlo" 1;1 1.8 rrflnlrell Ihllt An 

oul.!!ld!! IInk!!",n" bl! c,,"lomArlly Ilnd 
rcgllhuly 1"'l1mf!rff "~wIlY from hi" .. m· 
ployrr'lt "InrI! or pln.c"" of bUlllnl!lIs" • 
Thill retltt'rl'mr"f. I!! hMed nn the obvl· 
OIJ~ Cnnnnlnl.lnl1 or thl! worrf "olJlJtlde" 
'" UtI! tr.tm "otlt~lde ,utlf~ftm"n". It 
'lOullf ohvlolJllly III! br.yond the seo"e 
o( thl' Arll"htl.~Irntor'" Ituthorlt.y thAt 
"ollf.lllde Itftlr!;mnn" fthollid hI! eon­
ahurd to Inr'",!" Inllide ftllleftmen. 
In!lldr. IIn'rll nnd other In"lde work 
{excr.pt 1I1Jr.h n.'I 111 dfrr.cUy In eonJune· 
tron ""Ith Ilnd IncIdentAl to out8'de 
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1I,,1t'1I ftnd 1!01Ir.1t.llltonll, M expltdnr.d In 
"Mftltr""h (b) of thl" lIeeUon) I" nnn· 
ex~m"t, 

(b) Ch""u·I.f'rIIlU('nlly thft nulllide 
fI"I~lIm"n III ont' who makr.II hili ""Iell Ilt. 
hIs el111lomer'II "II,ee of bUllh,e,,". ThIll 
Is the reverlle of IIlllell mAde by mllll or 
lrle"hone (UCf'"t where the lr.le· 
"hont' Is ""r.d merr.ly M An adjunct to 
"er"o""I, ('ltllll'. Thu" An, "~ecf "fle, 
wtU'I h!'r homt' or oftlr.e, "lied by Il 
1",I,,"mlln IlII " hr."dl1ullrt~r,. or fnr t.r.lr.· 
"hon'e "otfdtlll.lon of ""Iell mUlll be 
conlltrut'd "" one of hIli em"loYt'r'lI 
pl"(,f'1I of bUllh,ell", even thoulh the 
emt'loyr.r I" not In Any formAl lIenlle 
the owner or I.f'nllnt of the property. It 
IIlumld not b~ Inferred Irom the lore ... 
,olnlll th"t Iln oublde IIIAlellm"n 10llell • 
hIli uf'm"tlon by dl"plllyln, hI" lI"m· 
t'lell In hott'l ""m"le roomll M ht! trnv· 
elll from cIty to elly: thelle IIllm"le 
rooms should not be eonsldered ft. .. hIli 
emt'loyer'lI "lllcell 01 bUlllne8l, 

• 541 .lIft:l 'ndd"nl,,1 tit and In enl'\lundlnn 
with 11"1.,, "'n,h. 

Work ,,"rfotmed "Incldentlll to And 
In conjunction with the em"loYt'f"1I 
own ont.!llde ""Ie" or "ollellaUon" In· 
cludell not only IncIdentAl dellverle" 
And eollectlonll whIch Are "peelflclllly 
ment.lotlrd In ,841.8(b), but. "hlo "ny 
olhl'r work "rrlorlnl'd by thr. f'mrloy. 
f'f! In "Irlhrrhllt hIli nwn IIIlIl!1I ""ortll. 
Work ,,("rfotll,..d Inddf'ntAI to "nd In 
C'o,,'"ndlon \\'lIh lh~ f'mt'Io)·r.r.'" own 
nU!.IIIdf' "nl,," or IIolldt.llt1onfi wo"ld In· 
«:hui(", nmo"« olh("r t.hlnRII, t.he wrltll1R 
01 hili 11,,1(,,11 rf'portll, th" revll!!on '01 hIli 
o"'n r."I.Rlo., I hf' "Innnin. 0' hI,. 1I.ll1l'r· 
ftrv "nd AI.t.rnd""ce At "Alc" conlr.r· 
~n(""". 

fl"'.rln, rrnmn"nn ,.,n,h. 
(Il) rrof11oLlon work III one typc of AC­

th'" y ortf'n "I'rlormf'd by p.-r"o"" who 
m"kt' 11,,11'11. whkh mAyor mAY not be 
e~t'm"t "'ork, dr.t'endl"lr "pon the clr· 
cut""I.Anc!'tI ""drr which It. I" t'rr· 
formf'd. rroltlot.!on men "re not 
e~f'm"t Il." "otlt!'lldr. "Alellmf'n." (ThIs 
dlllclIll!'!Ion rf'In.I.rl'l I'Iolely to thf' p.Xf'm,,· 
Uon IIndrr I!H' .f', dr.""n,, with out· 
"Idf' ""If'lIm"n. rromoUon mf!n who re­
('"Ivf' I h(" t"rtlllrf'cf ""I"ty "nd oU,("r· 
wlllf' tlII"llIy mny he eXf'm"t "" "dmln· 
I,.lr"I.lv(' f'm"Ioy('f'''.) Jlowevr.r, "ny 
,,,omollol1l,1 work whlr.h III Ar.I.tlnlly 
"t'rrormed h'f'lcf('ntnl to And In con· 
J"nr.Uon wll.h lin f'm"loyee'l own out· 
"hff' ""If''' or lInlldt.llllon" III ("lrRrly 
f':'Cf'mpt. work. On th~ oth~r h"nd. ptn· 
tnol.lnnnl work whlrh I" '"ddf'nt.nl Lo 
IIRIr.t mndt', nr 1.0 b~ mAd~, by ltomf!one 
~I!lf' eAnnot bf' ron"ldered M uf'm"t 
work. MAny "f'tllons Are en"Alu~d In 
ef'rtAln eomhlnAUOnlt 01 It'''~1t And "tn· 
motionAl work or In eertAln ty"ell 01 
"romollnnftl work hAvln" some 01 I.ht' 
rhArAdetl!!t.lr" of "Ah!!I work while 
IArkhtR othet". 'the typelt 01 work Inl 

24 

volvr.d Include "cllvltlf's In hordr.rllnt! 
"rl'M In which It I" difficult. to deter· 
I1Iln(" whf't.ht'r lhe work I" ",,11'11 or "ro· 
mulln""I. Whcr!! th" work I" "romo· 
I lonlll In n"ttlre It I" "olll"I.h"t''' rUffl· 
elllt. 1.0 dctp.rmlne whp.thr.r Il III Inel· 
df'nLIlI to the employee'" own IAlell 
work. 

(h) (I) TypiCAlly, th(' "roblf'm" .,re· 
"rnl.rd Involve dl"l.rlhIlUon lhto".h 
Johhf'r,. (who .. mploy th,.Ir own lillie"· 
Inrn' or throlllllh cr.nl.r"1 ",,,rr.ho,,,,el 
01 f'h"II1I1Lort! OrRllnl7:llt!ollll nr coopr.rA· 
flvf' rf'tllll buyl",r ft""ocl,,tlon". A mlln· 
ur"dlttCr'lI reprf'lIcnlAUve In lI"ch 
f'M("II vllllts the rel.,,"r.r, ('Ithr.r nlone or 
Accom"An'r.d by the jobbr.r'" S"le,.mAn. 
In "oml! In"tllnce" the m"nlllnr.tllrer', 
tf',,,r.llf'ntIlUvr. mAY flf'1I dlrr.eUs' to the 
rrl."lIl'r: In oth"r", he mny Ittlllf! t.lte reo 
tnllr.r t.o btl, from the jobhr.r. 

(2) ThIll mAnufRetUtr.r·" rf'"rellentfl' 
I.lvr. mAY perform vltrloll" ty"ell of pro· 
mollon,,1 AdlvlUf'1I ""ch lUI ""t.t,In, "I' 
dl~"I"y1'l ftnet po"tr.r", removlnR dftm· 
n Po"d or "polled "tock from Ule mer· 
rlHUlt'lI IIhelvc", or rt'''tt"nlflnlf the 
InerchRndlllp.. Such "r.r"onll CA" be eon· 
,.Idf'rf'd IIAlc"mr.n only If thry "re Aetu· 
"lIy f'mployed for the plltpo!'le or Ilnd 
nre enlfA~ed In mAkIng "A"~II or eon· 
!.rftd.!. To the p.xt.r.nt t.h"t t.hr.y tlrl! en· 
~"Red In "romot.lonAI nr.UvJt.le,. dl!' 
IIInned to flUmul"te II"Ir.II whIch "'''' be 
nl"de by "omeone eille the wotk m,,"t 
hI' r:olllllderr.d none~r.mpt. With I"ch 
vntlt,t!onll In the methodll of lIe"'n, 
I\nd I"romoUn, IIAlell ('ftch CMe mu"t be 
d"dded ""nn lUI r"ct.II. In borderline 
('1\.'1",. the t.f'IIt I" whethr.r Ihe ,,('rllon II 
nrlllnlly ('nltllltr.d 'n Rdlvll.h'lI dlteeled 
I""'"rd thf!con""mmnllon 01 hili own 
lin Ir!'!, At 11'''1'1'. to t.he t'xl,."" of ohtllln· 
h'lf A commltmr'"t to buy from the 
rrrllon 1.0 whom ht'! I" 1I(''''"It. If hI" ef· 
for til "rc directed to"'''rd stlmlJllltln" 
I.hr ""Ir.II 01 hili eomp"ny Ir.ner,,"y 
rnlher than the eonsummlltlon 01 hi' 
own "pr.cllle "Ille" hIli "eUvltlflll Ilre not 
"xr.mpt. Incldt'nt"" "romotlon,,1 Ilcttvl· 
I.II'!'! m", be te"t.ed by whclhr.r they Are 
""rrlormf'd Ineldent,,1 tn Itnd In eon· 
jllnr.lI"n wIth the employee'II own Ollt· 
llilir IInlr.II or IInllr.It"Uonll" or whdher 
l.Iu~y Arr. Inr.ldf'nt.'" 1.0 11,,1,," whIch will 

, h,. mAde hy flomeont'! eille. 
«(") (I) A few "'ulIl.rdl,,"!'! 0' typlcllI 

!'IIt"nl.lon" will he 0' II!'!!'IIII'.nTlce In de­
I.l'tfnlnlnR whp.thcr A ""rLlr"l"r type 01 
work I" ('~r.mpt nr nOTlr.xrm"t, "nder 
, !'I41.~. Onp. IIlt."AI.lon Involvf'lI A mAnu· 
rndllt("r's r('pu!IIrl1l.nUve who vl,,1"" 
I he r"t"IIer for the "mp,,"f' 01 oM,dn· 
h'R orrfrtll ror hili "m"lo),f't'lI "roduet, 
hilt trftnllmll.!t "ny orrtrn he obl.ftl"lt to 
th,. locl\l Jobber to be rtllrli. In Imch Il 
r.nlle th .. r.m"loyen I~ "rrlntmlnlf IIAI~ 
wotk reRudle,," of the 'nd thAt the 
"rrfer III IlIIed by the Jobber rnther 
LImn directly by hi!! own employer, 
Thr. "nle In Ull~ hl!'1lAnr.r hnll been 
"coml1lmmllted" In the "NI!'I!' thAt the 

sn.II'IImI\II hM obl.Alned " f'oIMnrtll,,,, 
Ir"m tltr r.II!'!I.omr.r. 

(2) ,l\II"I.hrr '.,,,'r.al IIIf,\I"Unn 
vnlvr.II 'nrl.1I IIhnlll" to t.hO"f! dr.llcrlbr.d 
In lhe "rf'redln_ III""t.rAUon Wlt~ 
dlllr.rl'nre UI"t tilt! jobber'lI ",de' n 
Accomp"nlrll the reprellentAUve 01 f 
eompnny wholle product III beln, lold. 
The ordrt In thl" In"tllnee til tAkP.~' 
th,. Jnhhr.r'II ",,'r.llmAn fllter the m t· 
fnd"rr.r',. rr"rf'lIenlAUve hM done 4' 
prr.llmlnn.ry work which m"y Inel 4' 
n"llnlt"I" Ulf' "tock, ,,"t.tln. UI' • dIs· 
pl"y or pOliter, Ilnd tAlkln~ to t.hel 
l""er 'or thr. purpose 0' letlln, 
t.o "lAce lhe ordr.r lor the product h 
I.hr. Jobhcr'" 1I,,1r.,.mlln. fn th'" In"tAne@ 
the ""II' III con"ummated b, the Job· 
hr.r'" 1I"II'IIm"n. The work "erfold 
hy tt,,, mlt""',,r.turer', rt'!"rf'flenta e 
Ii'! no'. Incltf,,"tnl to ,,"lell mlldf! by , 
"r.1f "nd I" not exempt work. Moreo.er, 
r.ven II In II. rnrUculAr In"tAnce thele 
I" conll"mm"I.ed by the manuf.etur • 
rr."rr.llr.n'.nflve It I" neee"SArY to ex . 
Ine thr. nnl.llrr. 0' thf! wotk " .. r'or d 
hy the rl'rrri'!r.ntll'.Ive to df't.ermlne 
whethrr "III "romfJtlonftl IlCtlVIUelle 
dltccteef tOWArd "Ilvl",~ the way lor , 
own "rr.llcnt "nd fut.ure sill ell, r 
wheth"r thry Are Intended to "Um • 
In.te .the prr.!lf'l1t And future IIIlles of 
thr. Jnhbr.r'" "ftlr.llmAn. If hI, worls 
tel,,'.f'ci to "III own 'AIel It would ,. 
r.onllldrrr.d f'xr.mpt work, while '" , 
dlrr.elcci towltrd "Umllllltln, SAle" by 
the lobbr.r'" rr.prellr.nt.AUve It must« .. 
eon"Ider("d nonexempt work. ;, 

(:I) Ano!.her type 01 sitUAtion . • 
volvf''' rrortf'!'!r.ntAUVf'1I employed 
IIt.II11.y cOln""nle" enllllfcd In fllrnl,h· 
IIIIf ,,1\.'1 or "'f'r.trlclty t.o r.onllllmf't1Il 
Il "r.II"" Ulrllr. rrpre"r.ntAUVf'fI Ilre • 
r'oyr.ef ror I.h .. rJUt"olle of "",.111"." 
COllllmnr.r Itn Incr('lL .. ed .olume 01 t. e 
prodllct olLhe ullllt,.. Th', "lIetlln," III 
Aecom"II!'!hf'ci Indirectly by "f'tIIUlldl 
lh,. eonl'lllmf'r to '''trchlL"e "pplllln 
whIch will rr.IIlJlt 'n Il .reAter u"e 
ifNI or f'Ieel.rlclly. Dlrlf!rent. method. 
Are ",.r.d hy vAr'ou" eom"A",e"'1 
,.ome III!'!t""r.r.II the utlllt, ret'resen 
t.lve Itrt."r ""rllllndln, the con""mer 
Inlll.ItJl Il pRrllcul"r .pplf"nce m", . 
tll"lIy t.Akr. I.hr. order lor the Appllttnee 
","Ir" III d,.IIvr.rrd r,.om stor.k b"l 
crn"loy("r, or hr. mAY forward t. 
ordr.r to n.n n""IIllnce de,,'er who th 
drllvr.r!'l II.. 'n ""r.h ("1L"ell the IIllles AC· 
Uvlt.y wo"I" hr. exr.m"t, "'"ce It. III dl. 
rf'df'd AI. I.hr. r.on"ummlltlon of " "I 
"Irk IInl,. hy I.hr. IIUltty rr.I)re"entAU 
UII! ""I,,Ioy,.r Ilr.l.u,,"y mllklnR the . 
IIvrry In I.llr nne CMf', ",hlle In the 
otlt"r Ilrr. IInll' I" r.on"umm"tr.d In tt 
IIrll.'U! thnl. I.he tf'prr"entftUve obtfl 
An otdr.r or rommltment ftom the e 
Lomer. fn Another ty,,~ 01 IIltulltlot!' 
the uUIII.y ,..r .. entAII.. P ..... ':t' 
thr. cot1!lllmf'r to buy the flP""" 
"nli hp. mny rov .. " AeeomllA"Y th@ 
I!\lmr.r tn An R""IIAnc~ IItorr. ... here t 
tetltll!!r "howlI the AppliAnce And tAkes 
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the ordcr. In sur.h In!ltRncell the uUlII.y 
repre!lenh,Uve III not Iln outRIde RRIr.!!· 
mlln IIlner. hr. doc" not. ronltumm"Ie 
t.he II"Ir. or dlrf'rt. hI!! eflorfJI lowltrd 
mRklnlt the ""Ip. hlmsr.lf. SlmllRrly. t.he 
uUllty r""rellenh\Uve I" not exempt M 
Iln oul!llldr. RAlr!llmltn " he merely per· 
R"ftdr." thr. con,,"mer to ptlrchMe ftn 
Rpplln.ner. And t.hr. COnRtlmr.r then 'OC" 
to An AppliAnce dr.ltler Itnd plAcell hili 
ordr.r. 

(4) eUII Ilnol.her t.ype 01 IIltUIlUon In· 
volveR the coml'llny reprelentAtlve 
who vllllls ehn.lnlltoreR. "rrAn.es the 
merchAndl"r. on shelve!!. replenlllhp.1I 
stot'k by r .. pillclu" old with new mer· 
chAndl"e. con,,"lt.'I wIth the mAnftRr.r 
11.'1 to the rf'!1l1lremenls of the store. 
11111'9 out A rf''1111"IUon lor the QUAnUty 
w"ntr.d Ilnd If'IlVt'R It wIth the "tore 
mftnAltl!r to be trllnllmllled to the cen· 
trAI wArf'holl!!r. of lht" chltlnlltore com· 
"Any which htt"r Rhl"s the q""nUty 
reqllf'RI.ed. Thr. ftrt"nltement 01 mer· 
chAndl"e on thl! "helvell or the re"len· 
IlIhln" 01 IItock III not exr.m"t work 
untell!'! .It I!! Inddr.nl.ftl to and In con· 
Junetlnn wlt.h the employee's own out· 
Iide RAle1'9. Slncr. the mAntlf.u~ttlrrr·1I 
rp.prellrntAtlve In thIs Instanee doe" 
not ron!mmm"te the SAle nor dIrect 
hI!! f!fforl'l town.rd the cOnStimmAtlon 

~ol A "n.le (the I:torr. mAnARer orten hM 
\",no Authority to buy, thll work mUlt 

be eounted M nonexempt. ..' . ... , . 
"UI.IIII" nr"~r ""I~!lm~n. 

(A' Whete drivrrll wh~ dellv .. r to An 
.. mployer'lI ctJ1'9l.omr.r" the .,roduci-ft dl,,· 
bnmtrd hy I.hl' ",nployer Alllo "r.rlor," 
funel.lon" concerned with the IIellh" 
01 ""ch prodtlct.", And f1tU!IIUOn8 Arl"e 
lUI to whel.her IIIIch An em"loyee ,,, em· 
"Ioyed In the c"pftelty of outs'de IIRles· 
m"n. All t.he f"et", "eArlnlf on the enn· 
tt'nt. of the Job I\lII Il whole mmlt be 
"erulln":r.d to tfett'rmlne whether ,,"eh 
"n em"loyee I~ renny employed for the 
purpolle of mftklnlf •• Ie. rather t.hAn 
for the lIervlee land deliver)' dlltlel 
whleh he "errorm" And. " 110. whether 
ht' 11'9 (,1I!lt.nm"r"y ftntf "·ttlt'"rl y r.r1. 
1"It('d In mllldllp' l'Illlr!'! And his Jlrt'· 
formlU1(,1! or nnt1f!xf'mJlt work I!! lIuffl· 
cll'nUy IImll.etf 10 comr. wll.hln the lol· 
t'rnl1('f' Jlrtfnlt l.f·,1 by I 841.8. Th~ I'm· 
"loYl'r mlty flUI\"'Y 11.." An employre 
rmJllnyrd In Ihr cnpnclty of out!lltfe 
!I"II'!ln,.", If. "net on'y If. th.. fnct.!! 
elf'ftrlY Indlcntf' thAt he III .. mployrd 
for I.he pIltJln!lf' of mAklnl IIRll'l'I And 
thAt he 11'1 ('II !I I ornRrlly And rellulAtly 
fnR"Rf'cI In "tlr.h Acllvlf.y .,thln the 
nU',ullnR nf thf' nd. "nd th'~ "Art. A~ In 
thl' I'AI'II! of o"hlde ""Iellmen ~ho"e 
Jobs do not Involve delivery of ptod· 
tleb to cUl'ltomrrll. the emflloyee's 
thlrl duty or Nlmtny 'uncUon mUl'lt 
be lhe mftldnlt of !!l\le!! or the tAklnR 01 
ordf'rll If he I!! t.o qun.llfy under the 
dr"nllfon In '54 t.lt Ite mllllt. be A 
IIftll'l'I'"ftn by or(,lIpAUon. II he I". Alt 

I.h"t. h,. n,.,.fn,. __ ",hl"h I ........ L 
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ly Incldentn' to Rnd In cnnJunctlon 
wll.h hIs own ",,'ell errort. I" exempt. 
work. All ol.her work of !lIIch ftn em· 
pIOYN! III nnnexetn"t. work. A determl· 
nRI.lon of An emp'oyee's chief dlll.y or 
prImAry l"ncLlon mU!lt be mAde In 
tr.rms of t.he bMlc ehRrRr.I.rr 01 the Job 
ftl'I ft wholr.. All of the dullell I'rrformed 
by Itn etnllloyre mU!lt. be con!lldered. 
Thr time devoted to the vRrlnlll'l dullell 
III Rn Import"nt. bllt. not necel'lurll), 
eonl.rollln". element. 

<b) Employee. who mAY "erform a 
cnmbll1l\lIon of IIellln" or !lillI''' "romo· 

• tlnn ncllvlllrl wIth product dellverlel 
Itrr. emil lOYI'd In A numbrr of IndulI-

I trlrll. Dllltfibutotl of eArbonAtrd bever. 
ft It ('1'9. berr. boUled wAtrr, food Ilnd 
dn Iry "rodllcl!! 01 vArloll" klntfll. el,,,,. 
ftlld othrr nonlood produetll commonly 
III.III1:e l'IlIch p-mployers. vRrlou"ly 
kl10wn Ill' routemen, routf' drIvers, 
roul.e IIftlr.llmen, drA'er "A'f'lImen, d'", 
trIbutor "ft'rl'ltnen. or drlvr.r "nlp-IImp-n. 
Snmr !llIIch em'oyeel deliver "f. relAII 
t.o rll!ltomerl'l' hornell: othen dt'llver on 
whnlrllAlr rOlltes to "uc" clllltomrrll lUI 
rr.1.1\1I IItorrll. relltaurant". h01'9"ltA'". 
hol.r.III. tAvernl. and other bUlllnell8 el· 
tnhll!lhmr.nl" Whether lIuch An ern· 
I"loyr.e quftllflell III An outside "Rle"mAn 
undf'r the reRullltlnnll depend". III 
"1.1\!r.d In pftrAlrAph (,,) 01 thll' !!edlon, 
on tltr. content 01 the Job ft.'I Il whole 
"nli nnt on 'fJI t.lUe or delllltn"tlon or 
thr kind or bUlllne!ll 'n which the ern· 
ployer III enWAled. nelltl",,11 In 1984 
conel'rnln" the APpliCAtion of I 841.8 
In !Inch ~mJlloyp-es dr.monlll.,,\I.r.d th"t 
tht're Il'I .rr.f\t vArlAUon In I.hr. nlllure 
ftlll' extr.nt 01 IIAlell Ilctlvlty Ilnd Its 11'" 
nlflcAnee III "n element of the Job. u 
Amnnlf driven wholle dullr.1I "re per· 
Inr,"r.d wIth rellpeet to dUfr.rr.nt prod. 
tI~t.1I nr lifUerent Indulltrlr.1I And AIIIO 
Arnon" drlvr.n en,Aled In thl'! ""me In· 
dUllt.ry In dr.llverlnl "roduetJI to dlrrer. 
ent tyl'''" of eustomen. In II"me eM.,. 
the fAetJI m"y mAke It IlIAln th"t stich 
Ian f'ml'loyee I" em"loyed lor the "ur· 
"n!lf! of mAk'nl IIA'ell: In other eMel 
thr. IActll Are eqUAlly elr.Ar th"t he II 
emf'lloyr.d ror Another purPOIIC. ThUll. 
thf're III little qnellUon thAt " rotlte· 
mAn who provldel the only IIRIr.1I eon· 
tAd hr.tween the emploYf'r And t.he 
en!'!! nmer!'. who CAli" on cU1'9t.omf'tII And 
tnkrll order" lor "roducl' whlrh he de· 
IIvrrl'l Iro," stock In hili vehlr.lr. or pro· 
currll And delivers to the cUIII.omer on 
A '" lr.r trIp. And who rec:elvc!! compen· 
!tAU on cotnmen!ttlrAte wIth the volume 
of I"rodllct.. sold, Is employed for th8 
flnr,'Ollp. 01 mllklnl IIlll!'!s. It I" f'qtllll1, 
clt"tt, nn the other hAnd, thAt" totlte· 
mAn whOle chief duty Is to ttAmmort 
l1rnduel" IIold by the rmflloyer 
Ulto1llfh vendlnR mllchlnr.II And to keep 
IIl1r.h mftchln~" IItocked, In Rood opetllt· 
htlf ('ondlt.lon. And In Rood )oent/o"". Is 
nnt. RelllnR hili employer'S ptoduet. or 
cm"lnye" for the "utflO"!! 01 mnlc:ln" 
... _& __ ._-_1. I~ ... ...-

which. AlthollRh ImflortAnt to t!1e pre 
mollon of !lnlr1'9 to cu"tomen tls'n. t.h· 
mnehln,,!!. "Inlnly cftnnot ehArtteter'~ 
the em"loyee ftll Il II"le"mAn by OCCu.,,, 
tlon. In othr.r r.ft.'lP.II there mlty be mort 
difficulty In "clertnlnln, whether tht 
eml"loyr.r. III r,"I'loYfOd lor the flurpOSt 
01 mAklnR ""If'S withIn the mfOltnln, 0 
tltl" "ltrt. The fltcf.1I In "uch CMell mUll' 
be wellthr." In thr. IIRht. 01 the prlnef 
pIN' ,,1,Att'd In pAtA,rAph (A' 01 th'l 
lectlon. tflvlnlt dlle eonlllderAtlon tt 
the '''etat!! dl!lr.ulI"ed In lIub"eQuen' 
pftrAlttA"h!! nf I.hlll !!ecllon. 

(c) On" lI"mer. of dlfflctllty In deter 
mlnlnll t.hl! r.x\.ent to whIch A routE 
dtlvr.r ml\y netlll\lIy be enRAlled If' 
milk In. I'IIlI"" "tl!le!! from the Illet. th,,' 
IIl1ch Il drlvr.r oft cn eftlJlI on eslllbllllhr.(i 
cUlltomcr!l rf"y nfl.cr d"y or wer.k Aile, 
wr.ck. dellvrrh'R A qUAUtlty of hI" ern. 
ployer'" "roducl.!! nt. enc:h CAli. r'A'n'" 
lueh " dtlvrr III not mAklnlt !!Illc" whe" 
he dr.llvr.r" ordr.rll to cu"tomers te 
whom hl! did not mllh:e the 'nlthll I"I@ 
In AmOtlnt1'9 whlroh Are elUlCUy or .1" 
Ilroxlmfttcly Jlr"Arr"n"r.d by eu"tome, 
or cont.rAr.t.II,,1 "rrAn.ement or I" 
Ilmounb IIpretlled by the eUltome, 
A"d not III~nlflc"ntly ""eeted by IIollef· 
tAUOn!! of the cUIII.omer by the dellyer· 
Inlf drIver. Mftklnlf lur.h deliveries. III 
wrll M r~cuttlnl dellverlell the 
IlmOllnt.!! of Which are determined b,. 
thr. volume 01 !!Alell by the eUIIlomer 
!tlnce the "tp.vlotlll delivery rltther thAn 
by Any "Ille" fOflort. 01 the drIver. dG 
nnl. qUI\IIIy thr. driver IL'I An oulJllde 
"AIr.llmA" nnr Itr!' "uch dellv!'rlr.1l and 
1.1'1' wnrk Inrlrfcnt therel.o dlrr.cU, to 
thr. mRkltilf or !!nllc/Unl 01 ""'el b, the 
driver 110 nil to he con,,'dered exem"t 
work. On tht' ot.her h"nd. rotlte drIve ... 
are mAkln. 1I1\1f!If when they AetuAn,. 
obt.llln or IIofldt, At. t.he StOPII on t.helr 
routell, ordr.tll lor theIr employer' .. 
"rodue"" Irom prnon!! who h"ve au· 
thorlty to eommlt the etJlltomer lor 
pUrehlUlf!lI. A drIver who calls on new 
prolll'eef~ rnr eu"tomerlt alonR hll 
route "n" IlU.r.mp"" to convInce t.hem 
of the drlllr,,""'t.y or "ecepUnR re.ulAr 
drllvery or gooti!'! ,,, IIkewll'le enlAled In 
!tAlcs "cU vlt.y And ,,, mAklnl !lAIH to 
tho!!r. from whom he obtAIn" A corn· 
mll.mr.nt. A I!lo. " tirlvr.r IIAIp-!!m"n CAli· 
Inlf on r.!ltllhll1'9hr.d """tomerll on h'l 
route. CArr)''''R I\n MI'IOrtment of the 
Artfc:lf'!! which hI!' em"loyer IIell". MA, 
be mRklnlf !!nl"" by per"""dlnR re,ulAr 
cUlltomr.rll tn Accept delivery 01 In· 
cteMrd Ilmounb or roodll or 01 new 
procfur.fJJ. ev"n t.houR'h the 'nIU". Its'e 
nr nlttr.rmrnt. rot drllvr.ty 01 t.he em· 
ployet'll prodllrl.II mAY hAve heen mAde 
by IIo,"eone cl~r.. Work .hleh III per· 
lottnr.d IndltentAI to And In eonJune· 
tlon with ,,"eh /:nl,," Ilctlvltlell will AIIIO 
be eon"ldrrr.d rxempt work, provided 
Iuch "oltr.ll.AUon 01 the cttlltomp-r 18 
IrertUI'"'. 'UI" rrgulltr. fneldrntAlllcU,I· 
Ur!' II1!'h,ff,. Imul"'R the truck with the 
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OI"n. drlylnR tilt' truck. dellver)nf the 
product" sold. rCh1(Jvln. eml)ty oon­
I.Rlners lor return to the eml)loyer, 
8ud coll('ctlnr Pl\ymen~ tor the tood" 
d(!lIvNed. 

(d) Ndlht'r d('l\vcry or Rood" Bold by 
olher" 1'10r lIal(ls promotion work as 
IIlIch cOQ~lItut(J/{ makIn, sAlel wIthin 
the mr.a',lnff 01 • 541 .5: delivery men 
Imd promotion men Rre not employcd 
In the Cllpf\clly of outllide lIalosmen for 
purpose" of section 13( a) (l) of tht' act 
although both delivery work and pro­
motion work ate exempt ute.man lUI 
IlIl Incident to hlR own lJale. 01' cfforttJ 
t.n 111'11. Thl' riIRtlnf!t.lnn hl':t.WP.MI t.hp. 
makin, 01 ealt!IJKfld Un: pr(lrnuthm of 
aale" III explRlned In !nore detRIJ In the 
dlllculIslon and lIIustrRtlonll contained 
In I &41.1104. Under the Inlnclplell 
there IJtated fl route drlvt'r, Just M ahY 
other cml)loyCE', mllst have M his chlet 
duty Rnd primary funotlon tile makIn, 
of Ralell In the eense of obtalnln, Rnd 
.ollc/tlnt commitments to buy from 
the petsons ul)on whom he calls If he 
III to qualify under the re,ulatlons M 
an employee ttnployed In the capacIty 
of outsldo nlelllnan. For this reuon, a 
route driver primarily en,a,ed In 
mltklnr dellvt'rlcs to hi" employer'. 
customerll And perform In, Actlvltlell 
Intf!tlded to promote ules by cUltom­
ers, IncludlmI plllc/nr polnt·of· ... le and 
other advcrllslnl materIals. .,rlce 
stAmping commodltles, I\rrl\nllnl mer· 
chandlse on shelves or In coolerll or 
cablnou, rotaUIIg IItock ACcordln. to 
dato, I\nd elelllling and otherwlsc lIerv· 
Icln, dlsplflY elUll'S, III not employed In 
the capacity 01 I\n outside salesmAn by 
tea,/lon of such work. Such work la 
nonexempt work for purposcs of this 
part unlt'lls It Is performed u an IncI­
dent to or In conJuncUon with lales ac· 
tually made by the driver to .uch cu.­
lomere. If the drlY(lr who performs 
such functions RctUlllly takes orders or 
obtRlna eomml\.menta from lueh eUa­
tomctll lor the pr(lducte which he de· 
IIvets, And the performahco ot tho pro­
motion work I" In (uttht'rance ot his 
own IIl\les eUorts. his activitIes for thAt 
pUtr10Se In I he customer's establish­
tnent would be exemllt work, 

(e) As Indicated In paraRraph (a) of 
thh' section, Whether a route driver 
can QUl\lIfy M Rn outside IIllesmll.n de­
pends on lhe IActs whloh estllbllllh the 
·content of hIli Job lUI a wholc, Accord· 
In((ly, In botderllhe CIUICII a delormlna· 
. Mon 01 whr.I,hr.r t.hn drh'r.r III Mt.IIAllv 
.m(110".n lor f hn (1rtrnnln nr "' nlln 
1 (lniln. 'I' IIn(l .oourn .... "' .. nfl.' ••. It, alt. 
hu tuJ hi" chlcf duty And prlmBry 
function the maklnl' of lIalell, may In· 
volve consideration ot lIuch lac tors Il8 
a comparIson of hIs duties wllh tholle 
of ot hr.r cmployt'NI cn!ta(fed all (1) 
trllckdrlv(,TB and (2) 1I~lel!hlen: llOlllleS­
ilion of A. RRlrRmlln'e Ot lIollcltor', 11· 
CCllRC whl'lI Rueh IIeNtlH' Is teQultl'd by 
Inw or ordltllltlC'(,II; ptl'lIence or absence 
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ot cUl!ltolnary or contractual prear· 
ranl(!ments concern In, amounta of 
products to bo dollvered: dcscrlptlon 01 
the employee'S oceupl\t!on In unIon 
contracts: the employer'. speclflca­
lions as to qUl\llfloatlona for hlrlna: 
aale8 trlllnlnr: attendance at sale, eon· 
rert'lnces: method of payment: propor· 
tlon ot earnln,lI dIrectly attrlbutl\ble 
to sale. eflott: and other factors that 
ml\Y have .. be.rlml on tho relation­
ship to eales ot the employee's work. 
However, where It Is clear that an em· 
J)loyee performs nonexempl wotk In 
e~eell8 of t.he amount. l'ermltted by 
,f fI.'."_ hfll Ulnlllr1 hfll nnn~v,.m"f. In .nv 

• cvent and oonslderatlon ot lJuch lac· 
tors M the toreRolnl would not be per­
tinent, 

«) The followln, ~xamples wlJ) fur· 
ther lIIustrat.e the 'actual situations In 
which, under the prInciples dlsclllllled 
previously In this lIection. routemen 
enaaaed In reeurrent deliverIes of 
aoods may qualify or may fall to Quali­
ty lor exemlltlon U outAlde salesmen. 

(1) A teU.11 routeman who re.ular))' 
callll on estabUllhed retail cUlltomerl to 
deliver ,oods ollenerally prearranred 
amounts and kInds may al80 c)(ert con· 
IIlderAble effort not only to keop such 
tUlltometl eaUsfled to conUnue theIr 
ord(,tII lor such .ooda but allio to make 
luch customers aware ot othet prod· 
Ucts whloh he would like to sell to 
them and to offer to take orders tor 
IIl1ch products or lor Increased 
Amounts of the products which he I. 
alreAdy dellverln« to the customer, tn 
addition, he may call at. pr05pectlve 
retail custometR' homes for the pur' 
POBC 01 persUading such persons to 
order the loods which he sellll. A rou­
teman who oustomarlly and re.ularly 
caUs 01"/ customers for these purpo8el 
And takes orders from them lor prod· 
uctl whIch he deUvers to them. In ad· 
dltlon to t.hose "roduct' for which de· 
JlYery has been prearranged, who III In 
prl\ct!cal eHect hIs' employer's exclu· 

. slvo sale. contaot with such custOlnCrll, 
and wllole e .. tnln,s are In larRt! patt 
dIrectly Rttrlbutable to lIales ml\de to 
.uch customers, wlU be conAldered to 
be employed In the 'capacity of outlllde 
se.lesman .nd within the exeml)Uon 
provided by section 13(a)(1) of the Act 
11 he doell not perlorm nonexemr>t 
work In excess of the tolerRnce permIt­
ted by • &4 !.!I, 

(2) A routeman who eallll on retail 
.t.nt .... ulhlrh ar,. 11\1 ... n, hI. ,.mnl...,"r'~ 
, .t P.'IlIfntf VUf'tlMVPI mRI' "I'1? 'J\'" II 
~' I AI' .. lImpl." lUI LI\ lull ••• u .. 

man notwlthstandlnl the .roods he do­
JlVfltIJ to them are of kinds and In 
amounts which ate aOhorally prear· 
ranged. Other lacts may IIhow that 
makIng IIRles III hIs chIef duty and prl· 
mary runctton and that he Is cuelom· 
arlly and regularly eni8Red In per· 
tormlnl thl8 function. ThUll, such a 
routeman whoso reRlIIRr cRIIs on CII' 
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l.bUlh" cu,Lom ... 1 ... lve hOI •• ' 
delivery of l'rearranJed Items bu~ &1.0 
fJ.CU~e elforu. to persuade 8uch 01. 
tomers to eontlnue or InoreMe th 
orders for luch tood. and to soli 
their orden tor other klnda of prod­
ucts "/hlch he offer. for ule, who I._ 
calla on retal! stores whloh are pr 
peotlve customers, talks to ber.o . 
who .re authorized to order ,oods t 
such stores, and lIolloltA order. from 
them tor the tood. whloh he .eUII, 11.1 
whOle compensation la bued prlmarl 
on the volume ot sale. attributable 
his "trorta, will be consldeted exem~i 
... n out.ld ... tl'.m.n II hfl do~. not. 
perform nonexempt work In excelll ,-' 
the tolerance l)ermltted by , &f U. 

(8) If a. routeman delivers loods 
branch business estl\bJlshment.8 whose 
l)erllonnel have no authority to PI __ 
order. or make oommltments wlt.h r 
apect to the kInds and amounts 
such loods, and If the kInds an 
amounts 0( toods delivered are not de­
urmlned purfluant to order. plAoed J 
the aulhorlr.ed J)enonnel of the ou 
tomer', enterprise u a teflult of lal 
solicitation by the routeman, It I, cleat 
thftt the roUt.etnAn's calls on 8UC_ 
branel, (>stllbllslun(lnts are not " Pl 
of the makln(f 01 salcs by him or Inc 
dental to ulell Inade by him. If lIue 
work Is hIli chief duW ot primary funl 
lion or It he IIPcnds 1\ greater I>tOpo 
lIon of thc workweek In such wor 
than I. allowed for nonexetnpL wor 
under 1&41.8, auch a roulemah cannot 
quallly lor exemption lUI I\n "out'ldi 
IIl\lesmRn". 

(4) A routemRn who delivers to ItU 
permatketA ~ftet the entetbtlee hM 
been persuadod, by a salesman of the I 
touteman'. employer, to accept dellv 
err of loods, and whOse lunetlon 
other than such dollverles Ilre prlmar. 
lIy to arrange merchandlae, rotate 
atocks, .,lRce polnt·ol-IIBI" and othEi 
advertiSing materials, and enn,e tn 
other aotlvltles whIch are Intended 
promote salea by the supermarket.8 ot 
the! good" he hM dell~ered, I, not em· 
ployed primarily lor the purpolle otl 
Beilltll and Is not customarily Rnd rei· 
ularly enrated In makin, .ales. 
Rather, he Is eml)loyed primArily to 
deliver ,ood" and to porform actfYIUca.1 
In the 8upermarkets or II. nAture usual· 
ly performod by Itore employees not 
employed M IIRI(lslnon, Sueh .. route­
man II not. emplo),t'd In the c~rrMIt.y ClI 
IIIIlnl,l" ""'''''111'''\ WIIrIUI\. U\I, ~H,.n'I'1 
1111" ,1I11lfllllll'f h •• 1II~1 1111 (n'. II I , 

(5) Som8 Imploy ... are en,ared In a 
combinAtion of MtlvltlCI tnvoJvJn, de­
)Ivery, the sellIn, 01 services, and the I 
performance ot the .ervloell. For ex· 
ample, some driven caJJ on customerll 
for the purpose of IIelllna peaticldell 
and, II a sale III oonsummated, apply­
Ing the pe"Ucldeli on the oUlItomer's I 
property. Buch eml>loyees, like thOle 



r~Ierrf'd to In ,84 t./lOl(~" Ire "ot 
t!xf!mflt lUI o"t.llM~ "ft'r"men, Tht!y "tt! 
fltfmlttfly ~nt("lfrd In drlt"ery or "f!ty· 
fc:e 'unction". not fn out."lde 1I~lIInl. 

IUt.M" N"n .. "mrl W"tlr If,nulltI, 
NonrXf'mflt wotk III thllt wotk which 

III not !lIt'rs work I",d Is not .,erlormed 
'ncldrnt."" 1.0 "nd In conjunction with 
the out. .. lde ""'I''' "dlvlUrll 01 the tom· 
"IoYf'r. It Inr.lmfr" oUI.Alde lleU"It.'rll 
like melet·t('ftdlr't(. wh'ch Ilte not fI"tt 
(II the ""'f'1I "torr"". r""Ide IIIl'e, Ilnd 
IlII wotk Inc'drlll.,,' th~reto "re 1l1,,0 
nonexem"t wotk. So I" cierlclli wllte· 
hOll"e wotk which '" not re,,,ted to the 
em"loy"e'lI own "ltlell. S'mflllriy. the 
f.t"fn'nlf of 01 hrr ""Ir"mrn '" not 
eXf'I""I. nil ollll'l'd(' "n'rll work. with one 
eXf'f',,'.lolI. In "01111' concernll It'll the 
c,,"toln for the !In'e!llnlln to be Ileeom· 
",m'rd by I.he Ir,,'nre While Iletulllly 
m,,'dnt( 1I1l'f'II. Undrr luch circum· 
III "ncr" It. "fI"r" til th"t, normAlly the 
f.t,,'nrt·IInlrlln,nn "nd I.he ttA'nee m"lte 
I."f' ""tlottll ",,11'11 JO'"I.IY/ "nd both nor· 
mltlly r,,('r'vr ft eomln II1Ilon tt1f~reon. 
In !lIIrh 'nll'."nr('II, IIlnee both Ilte en· 
tr"IIed In m"klt'lf ""I"". the work of 
bol h I" c~",,'d"rr.d rXf'm"t. work. now· 
nrr, Ihf' \\'ork of A hr'"er who tnrrr'y 
1\.""''''.'1 thr !lA Irllmftl1 In ttlU1l1portitllf 

-ltood!! or "AmplNI And who III not dl· 
.l_· rrdly ctmrrtnf'd " .. II.h f'ffectt",Unl the 

""Ie III nOf1f'lU'ln"t work, . . , 
• 5f1.r;n7 2n'r4!ntnl IImUlltfon "~ ""nn. 

t'mrt worlr. 
Nonrxf'nlPt ",oi·1t 111 the deflnlUo~ or 

"onlllide ""I""tnl\l1" III Iltn!f.ed to "20 
"rrcrnt of the hotlt!! wo'rked In the 
work\\'rrk by nonrxr.m"t emp'oyee!l of 
the "m,,'oyrr." Thf' 20 flercrnt ,,, com· 
fllIt.t'd nn I.hl'! bn.o;'" of the hours 
workf'd by nnnrxrln"t. em"'oyee,, of 
tht' NnflloYf'r who flrrform the kind 01 
nonr.xrnmt. wotk .,rrlornted by thn 
ouf.!l'de 1I"'r!!",,,n. If there Itre no em· 
ployee!t 01 the em "I oyer "erlorm'",r 
'ItIch nOnf'Xrmflt. ",otk. th!'! bMe to be 
tAltrn '11 40 hOllts A werk. Ilnd the 
Ilmount or nonr.xNnpt work Ililowed 
will be 8 hour!! Il werk. 

IlIff:l"'" T,nl""h. ""'~Idp ~n'p~mpn. 
Th .. rxrmpt.'nn '" A"flltcAble to An 

emfl'oyrr rmf'lloYf'd 'n Ute ('ftpRelty of 
olt!.!!Idr. !!"'f'!!nlftn Anet dof's not Indttdt! 
"mflln~'r"l1 '.r"'nft,, '0 bf'eome out.!llde 
Inl"!lnt"n who Atr. not !lcllt"IIy pr.r. 
fnrm'nt( t hI! rfutlr:'l of "n out."lde lale". 
mAn (1If't' 1l'!!0 • 541.~Ot", 

Srr:CfA r, rnOlu,,,,,,s 

• ".fUll" Com"'",,"o" n'm"ff"nll 
aI (Il' Thf' tllv'!!'on!!' rOlllUon under the 

relulAttonll In Sub""rt A 0' this "Art 
f't'ttnlf.! the ""Icklll," 0' exempt wotk 
un tier one lIf'ct/on or the rr.RulftUon" In 
SII.",ftrt A to exrm"t work ttnefrr "n. 
ol.hr.r nrctlon 01 tho!le reRulatton", 110 
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thnt. A flrr!lon who. lor (!xAtnt,'r, "f'r· 
fnrm, Il ('nmbhtllUnn of (!xr.rllt.lvf' Rnd 
"rnrr~~lottA' work mllY fllIA"fy for ex· 
f'ln"II"n. In eomb'nAtlon p.xf'm"Uon". 
how('vf'r, UtP. emp'oyee mlt!!t, mf'ct the 
"'.flr!.rr nl the rettu'remenlll on 1"'llry 
And "nnf'xf'mpt wnrk. For 'mrt.Ance, " 
the Nnfllnyee pf!rlormll " enmb'nlttlon 
of Iln ex"cutlve'll "nd Iln oulll'de IIIl'CS· 
hlnn'!! '''nrtlon (ret(ard'r."" of whIch 
orrlll,Irll most 01 hIli time' he tnUllt 
mf'f't t.tu· !lnl"ry requ'rf'ment. ror ex· 
ecutlv(,!!. A'"O, t.he tota' hour" of non· 
exrll1f'1t work under the defln'tlon 01 
""xrrul.'v,," tnlf('thf'r with f.hr hour" 01 
work whleh wou'd not. b(' r.xrmflt " he 
wrrr. clrnrly Itn o"'.IIIde ""Iellmftn, muftt 
not. e:'fcrrd I'll hf'r 20 "ercrnt. nf hili 
o",n I Itnr. nr 20 pr.rernt of the hourll 
wnlkrd 'n thr. workwp.ek by the nonex· 
e",pr. r.m"loyrell of the em ,,'oyer, 
whlr-he"rr 1:'1 the ImAller "mount. 

(h, Uncf"r the pr'ndp,c" 'n DAra· 
wr"flh (n' of tltlll "f'd'on comb'nftUon" 
of rxrmpl.lnn!! undr.r the ol.hr.r lee· 
tlon" nf 'hr rrIJu'Atlonlf 'n SlIbf'lnrt A 
of th'!I pllrt Ilrt! 1l'!!O "erm'!lII'b'f!, In 
""ott., undr.r the reru'ltUonll In Sub· 
,,"rl. A, work which ,,, "f'xnm"t." IInder 
one IIrcllon or the r"RulAtlonll In Bub· 
"nrJ. A will not d .. lrftt the exr.tnfltlon 
Itnd .. r Itny othr.r section. 

IU fI."O' ~rf'f"lnl I'r""I,,'"" for m"II,," p't­
t",f' r,"dlld"1f Indullt", 

Uncfrr f 541.51l, thr. rettulrem~nt. t.h"t 
I.he r.mnloYf'r be "AId "on Il IIA'ftry 
hMI~" dor" nnt. Ilfl"ly to lin em,,'nyre 
In t.hl! rnollon ,,'r.tllre "rodueln, 'ndllll· 
try who'll eOlnpen!tA'.cd Ilt A bftllr rAte 
or ftt 'CRllt. $250 Il w~ek (~xc'u!!lve of 
bonrd, lodRlll', or of.her f"cIllUf'!!'. 
1'''11'', An r.mflloyee In th'" Incfll!ltry 
whn 1.'1 otht'!rwl!!e exernflt. undr.r 
IIMI.I, 541.2, or 541.:9 Ilnd who 119 I'm· 
,,'n~'f'cf Af. A bft.'le rlltf! 01 At Ic,,!!t 1280 a 
~'I'rk I" rxrm"t " he ,,, fI,,'d Itt 'P.ft.'lt 
"rOrft'.A (bnlled on Il week or not more 
th,m 6 dItY!!' ror Any wef'k wltf'n he 
do~!! not. work A 'ull workwf!p.k ror Itny 
rcnllnn. Mnreover, Iln olherwille 
I':'IIf'tn"t employre In thtll Incf"!!'.r,. 
ttunllftrll lor ex~mfltlon If he I!! etn· 
p'oyr(' AI. " cfftlly rllte IIndrr thr '0'· 
'nwh'R drrumlltllnCf'!I: (Il) Th~ f'm"lny. 
I'e I" In Il Jnb cAt.f!f~ory for wh'ch II 
wf'r.k I y hMr. rltl .. 119 nol. ptovlrf"d And 
hIli Ifnlly hMe rA'e wou'd yl!!lrf Itt Ir""t 
$250 If " d"y!! Wl're workt'd: or (b) thl' 
!'m"Ioyr. .. '" 'n Il Job cAtf'Rory hlwlnlf a 
wrf'k I y b""r rllte of Ilt I(',,!!t. $250 Itnd 
hi!! cfn" y bft.'lt' rlttf' III Ilt leMt onf'·"lxth 
o( "flrh wf'r.k'y bftll@ 'Rtf!. ' 

1'hr ",,.hrr tnlnlmum ftRIII'Y trllt.1I will 
br. f'''rrflv(! on Aflr" I, 1975, 

ffO F'n 70Pt, F'eb. I •• 1.78, 

~ I _ •.. 

.. : ____ ._5£>.\ Ue ___ . __ 

,'''','. Ulp r."!!I'UVI' «flltl' Willi rt"~'r"npd 'n. 
dr.""".l'Iy Ill. 4f11 nt '1072, "f!b. 12. lOlli, 

Th!' tut of 11141.1101 IIet lorth Ilbo.e reo 
mllln" I" effl'd flr.orUnlf IlIrther IlcUon b, 
th!' 1s.,III". IIl1rnl'Y. The t!!lIt 01 the 1)OIIt. 
.,oned rutllll'.I"n Il",,""'" btl ow. 

'"ff.lln, ~I"f"" "",.'.1,," 'fIr ,""tI,," ,'ft_" 
","durl"1 ,""" •• ,,.. 

Undrr 'IHI.IIIl. Ih!! rt'f1I1"f'mf'nt that the. 
e",,,I"y!!e h" "Ilht "on Il 11"1",,. blUl'tI" d"4!1I; 
not ""rtl,. In Iln rm,,''',.p!! In the motion ,,'e. 
tUff! rfOdm:h,. Indu,,'.r,. who II eom1'enllltl!tt 
at. a blUll! r,,'.p "f III 1f'lUIt U'" rter wel'1t be· 
rlnnln. F'r.hftUlf,. 13, 1.81 Ilnd 13411 De' 
w"elt b,,"lnnlnll Fl!br"",,. 13, 1083 (elrelutl'''e 
01 board, lode'n., or other IlIelllUf'I'. ThuI, 
an employ"e In th'" Ind""t,,. who II other· 
wl~" f'lI!!m"t IInlt!!r 111141.1, 8ft.t, or Sfl.' 
IInlt who IN f!m"l"yr«f III It blUle r"tl! 0' at 
'1!1I.,t U20 rf"r wr.l'k br.elnnln. Febr"er, II, 
10111 lind ':HII "r' Wp4!k br.rlnn'nr Febru"" 
13, 11183 II Utm"t If he I. p"ld at lelUlt .,ro· 
tilt" (blUled on " w"elt 0' not more than II 
d"y,,' lor ""Y WMIt whl!n hI! doetl not wo,1t • 
'ull workwr.,.k lor Ilny relUl"n. MOff!O"I!', an 
o'.hrfW'"" p.lrf!m"t rm"I"Yf'e In thltl 'ndullt" 
1I""II"l'1 '"r plrr.m"Uon If he III em"Io,.ed at 
• d"IIy fllle "ndfOr '.he loll".'nr elrcum· 
Itllncell: (", Thf! "m"l"yee " In a lob eatl"o­
r, 'or whleh " 'lVr.l!kly blUle ,,,te I .. not .,ro· 
.Ided lind h'" ""IIy hlUle fllte would ,Iellf at 
'elUlt .320 IIrr wr.rk hr.ltlnnln. F"bruer, tI. 
10111 lind 'HI! prr wfO"k "",'nnlnlf Februar, 
U, 11111:1 If " «fIlY" .rtt' workf'd; or (b) the 
em"Io,.e" III '11 II lob eatfOltOrf hllvfn, • 
wl'ekly "IUI!! f"'." of It 'elUlt 1320 per w"ek 
brl'nn'nll F'r.hfllll'Y 13, 11183 end hIli datI, 
blUlr. fllte '" III I"II.~t one·tI'xth 0' lueh weeltl, 
blL'le f"te . 

The hleher mlnlmu", IIIlI"" tellta will be 
eff!!et!vl' on Fr."rullfY 13, IOSI, and Febru· 
.r, 13, 10113, fr.""er.Uvel,. 

'114 •. flO! Arl'dll' r,,,"I~" !!on!!Prn'nlf .. 
p('utl,." Itn" It''m'"'~frltU,.t' em,I",e .. 
I" mu'''·~f,,'f' rtflllll"1f "pua""n,. 

(Il' The tol .. rltnce of ttp to 40 percent 
of the f!m"loyre'" time whIch ." Ill. 
Jowed for nonexr.mflt work .,erlo""ed 
by an exp.euUve or admln'lItrltUve em· 
.,'oype 01 • retllll or lIerv'ee eltabUlh. 
m~nt dOl'I not Il,,,,'y to employeell 01 II 
multlun't retA"'MI' o"entlon, IIuch u 
A ch"ln19t.ore "Ylltem or " ret.,," elt.llb· 
Ifllhment hll"ln" one or more brAnch 
etorell, who ,,,'rform central Iunctlon, 
for the orlfftnl,.."Uon In .,h,,,'eltlly "ep· 
.rlltr.d e,,'."""lIhmrnt" linch u ware· 
hOltllell, er.ntr,,' o'flce bulld!n" or 
oth .. r c~nt.r"l IIer"'re ttnltJr or by trAY· 
elln" Irom "t.orf! to "tore, Nor do"11 th', 
"pecl,,' to'erllnee aflpl, to emp'oyeet 
who flrrlorm r.rn'.rlll office. wttrehou,. 
'n,. or "f'rvlcr f"flctlon" In Il mulf.l·unlt 
reb"'n, Oflrrftt.lon by rf'Mon 01 the 
'Ret '.hRt f.lt,. "flltt'/! f'rovldfld for ,.uch 
.. atk I" lO<'Rlrtf In R pottlnn 0' "OtUoh' 
01 the blllltfhlR In whIch the mll'n 
relit" or "ery'rr. c!llIlbll!fhment or Iln· 
other ref.1l1I outlet of the otlfltnl~lltlon 
's AI.'IO "nunf.rd. Surh em"loyees Ire 
lIubJr.d to f.hr. 20·J)ercent "mltlltlon on 
honr.'fr.tnflt work. 

(b, W'!.h rr.!r""rt 1.0 (,'fer.uUve or Ild· 
mlnlllt.rfttlvf' em"loYcf's stlltloned In 
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Amendments to Senate Bill No. 91 
First Reading Copy 

Requested by Senator Christiaens 
For the Senate Labor Committee 

Prepared by Eddye McClure 
January 13, 1993 

1. title, lines 7 and 8. 
Following: "PROGRAMS" on line 7 

·M~1'" LAB/)1 & fMPLO'{\,CtH Serv. t:. u, 

EXHIBiT NO, ~-
DATE \ 11 a 
8\ll NO· S~ q I 

Strike: remainder of line 7 through "PROGRAMS" on line 8 

2. Title, line 9. 
Following: "AMENDING" 
Strike: "SECTIONS 39-71-118 AND" 
Insert: "SECTION" 

3. Page 1, lines 13 through page 5, line 25. 
Strike: section 1 
Renumber: subsequent section 

4. Page 6, line 3. 
Following: "l1J.." 
Strike: "A" 
Insert: "Except as provided in subsection (2), a" 

5. Page 6, line 12. 
Following: "8," 
Strike: "claimant" 
Insert: "person" 

6. Page 6, lines 13 and 14. 
Following: "program" on line 13 
Strike: remainder of line 13 through "program" on line 14 

7. Page 6, lines 15 and 16. 
Following: "eligible" 
Strike: the remainder of line 15 through "39-71-118" on line 16 
Insert: "for temporary total benefits as proviq.ed in 39-71-701 

and medical benefits for a work-related injury. Other 
disability or rehabilitation benefits are not payable while 
the worker is participating in a prerelease center or 
community corrections program. This subsection does not 
apply to an employee performing community service described 
in 39-71-118 (1) (f) " 

1 SB009101.AEM 
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