MINUTES

MONTANA SENATE
52nd LEGISLATURE - REGULAR SESSION

COMMITTEE ON EDUCATION

Call to Order: By Senator Chet Blaylock, on March 18, 1991, at
3:00 P.M.

ROLL CALL

Members Present:
Chet Blaylock, Chairman (D)
Harry Fritz, Vice Chairman (D)
Robert Brown (R)
Bill Farrell (R)
H.W. Hammond (R)
Dennis Nathe (R)
Dick Pinsoneault (D)
Mignon Waterman (D)
Bill Yellowtail (D)

Members Excused: None
Staff Present: Andrea Merrill (Legislative Council).

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Announcements/Discussion:

Chairman Blaylcck anncunced that in view cf th
Representative Dorothy Bradley had to leave for an
after her presentation of HR 407, the committee wor

opportunity to ask questions immediately following
statement.

HEARING ON HOQUSE BILL 407

Presentation and Opening Statement by Sponsor:

Representative Dorothy Bradley, District 79, stated she
believes this is a very important bill. It is the result of a
key recommendation of the Interim Indian Study Committee to
increase the membership on the Board of Regents to eight members
and to require the appointment of one Native American member.
What was originally looked at was a statutory proposal that would
indicate that one of the seven Regents would be an Indian.
Various entities, including the Governor, did not want to change
statutory rules, so the obviocus alternative seemed to be to add
an eighth member. She corresponded with three Legislators who
served on that Interim study, and they agreed that the eighth
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member was the way to go. According to Ms. Bradley, it is
particularly timely because at present there are more tribally
controlled colleges in Montana than any other state in the
country. All seven are fully accredited or are candidates for
accreditation. She believes what they have accomplished in the
last decade is an absolute success story. She discovered that
not only are there 1700 Indian students attending these tribal
cclleges, but also over 300 non-Indian students attend those
colleges as well. From those Indian graduates and transfers who
will be coming out of these two-year colleges, it is hoped they
will move into other units of the Montana University System. She
believes their success story deserves more than compliments. She
read some of the goals of higher education, as listed in the
Regents Policy and Procedure Manual. She also cited population
statistics indicating in 1950 there were only 350 Native American
students in the high schools, while today there are 3000, which
means that potentially Indian students could make up ten percent
of the college population in a few years. The report of the
Commission of Indian Affairs stated in the education category
that "there is a new urgency in Indian country to improve
educational opportunity for Indian children. Indian educators
are hoping to make the 1990s a decade of Indian education
achievement". A commitment such as this bill provides would

mean that all educators, administrators, and legislators share
that hope about what this decade should achieve.

Questions From Committee Members:

Senator Hammond referred to the statistics of the low number
of Native Americans in high school in 1950, and added it was his
belief a lot of students attended boarding school in other
states. Rep. Bradley was not aware of that situation, but stated
if that situation did exist, it would be more of a recommendation
tc provide an advance start where they can work in their
community on a cocllege education.

Senator Fritz asked who breaks a tie when the Board of
Regents vote. Rep. Bradley referred the question to
Representative Bea McCarthy who stated that it depends upon the
Chair. The present Chairman of the Board of Regents chooses not
to vote on a number of issues. With the eighth member added to
the Board, this could be a problem at times if a tie vote
occurred. Rep. Bradley stated it is her belief there is nothing
negative about having an even number on the Board.

Senator Farrell pointed out that the law states a tie vote
may be broken by the Governor.

Proponents' Testimony:

SHAWN GUN SHOWS, Montana Alliance for Progressive Policy,
comprised of women, education, senior citizens, low income,
Native Americans, labor and conservation groups, stated that they
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represent over 60,000 Montana households. MAPP supports
education development in the state of Montana by means of
expanding the Board of Regents to include a Native American
member. The population of Native Americans in Montana is
increasing and so is their involvement in the state's overall
curriculum. According to Gun Shows, Montana does have a strong
Native American culture that deserves a rightful place in the
state's education svstem. As a Native American student at the
University of Montana, he feels it is time Montana's education
system progressed to accommodate the needs of all Montanans.
Therefore, he urged passage of HB 407,

BARBARA STIFFARM, representing the Montana Indian Education
Association, advised that she wished to read testimony urging
support of HB 407 prepared by her husband, LOREN 'BUM' STIFFARM,
president of the Montana Indian Education Association, who was
unable to attend the hearing on HB 407, Mr. Stiffarm is also
Director of Tribal Education Programs of the Gros Ventre and
Assiniboine Tribes of Fort Belknap. She presented copies of the
testimeny tc ccmmittee members (Exhibit $#1).

GAIL GRAY, Office of Public Instruction, advised that their
office supports legislation calling for appointment of a Native
American to the Board of Regents. Their rationale is based on
Article 10, Section 1, of the Montana Constitution, entitled
"Educational Goals and Duties" which says: "The state recognizes
the distinct and unique cultural heritage of the American Indian
and is committed in its educational goals to the preservation of
their cultural integrity". This constitutional goal specifically
identified as an educational goal for this state is not readily
attainable without representation of an American Indian on the
Board of Regents level. She urged support of HB 407.

rdz

IM SMITH, representing Mcntana Residential Chil
Asscciation, stated he would ike tc bring tcgether t
linegs of thinking, and added they come together verv nicelv in HB
407. He stated that American Indian people are very much over-
represented on our public assistance case load. About 25% of all
children in out-of-home care in the state are American Indians.
This is also true of the AFDC case loads. The situation only
increases as they move up the scale and refer to Mountain View
and Pine Hills and the state prison at Deer Lodge. He informed
that Julia Robinson, Director of SRS, stated that the greatest
single predictor of success in life is education, with "success"
meaning economic independence and self sufficiency, family
stability and ability to get along well in this society. HB 407
would provide a role model for American Indian children in the
person of a Regent, and that in itself would be an incentive for
Indians to stay in school and succeed in school, and would have a
positive effect on the number of public assistance cases. He
urged support of HB 407.

BEA McCARTHY, Representative of House District 66, advised
that she is a former member of the Board of Regents, having
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retired from that Board February 1, 1990. She stated she can
only endorse this proposal. She found during her time on the
Board of Regents that Indian education is not quite the same as
the education of some other students. She served on the Tracks
Program while on the Board. This Program seeks to find why
Indian students drop out of school and how to keep them enrolled.
It is her opinion it is one of the most worthwhile programs which
has come throuagh in a long time. 1Indian education in Montana is
still not where it should be. She stated this constitutional
amendment will give everyone an opportunity to make a decision on
this issue. She asked for the committee's concurrence on HB 407.

WALTER C. FLEMING, Assistant Professor with the Center for
Native American Studies at Montana State University, Bozeman,
supplied written testimony setting forth background and
statistical information regarding education of Indians in Montana
(Exhibit #2). The testimony urged passage of HB 407.

Opponents' Testimony:

None.

Questions From Committee Members:

Senator Pinsoneault stated he has some concerns regarding
implementation. He stated he would like to see some provision
whereby membership would be rotated between tribes. 1If that is
not feasible, then there should be some forum or group among the
seven tribes who can get together and recommend one person to the
Board of Regents. His other concern regarded women
representation on the Board.

Jim Smith stated it is his understanding that the Tribal
Councils get together and recommend a single person to the
Geverncr fcor the positicn cf Native American Cocrdinater cn the
Governor's staff. He suggested that the same mechanism could be
used in this regard.

Senator Nathe stated that he did not think rotation between
the tribes would be necessary if one well qualified individual
was recommended by the seven tribes.

Senator wWaterman added that tne Governor, through nis
selection process, could choose someone and would be sensitive to
the fact that an individual should not be chosen from the same
tribe time after time.

Senator Pinsoneault informed that he sat on the Select
Committee on Indian Affairs for about four years, and he knows a
little bit about tribal policies. He would hope that in the
selection process perhaps three names would be submitted and one
would be a woman. From his experience, he knows Tribal Councils
are not particularly pro equal opportunity. Senator Blaylock
informed that the Crow nation is now led by a woman.
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Senator Nathe referred to the most recent fracas that
developed over the appointment of the Indian AffairgCoordinator
wherein a very well-qualified individual who was not from one of
the seven tribes was selected. Senator Farrell confirmed there
is a selection process for Indians Affairs Coordinator and is in
statute on how it should be handled. There is no such statute
pertaining to the Board of Regents selection process - it would

Senator Yellowtail stated that if there is one area of
mutual concern among all the tribes in Montana, it is education.
He thinks the work and cohesiveness of the Montana Indian
Education Association certainly is testimony to that. He urged
the committee to leave this bill as wide open as possible. He
also pointed out that Tom Thompson, a member of the Blackfeet
Tribe, who has served with distinction on the Board of Public
Education for many years, has never been the object of jealously
by other tribes.

Chairman Blaylock added that perhaps there will be scme
dissension between the tribes in the future, but it is up to the
Governor whom he chooses.

Senator Gage gave some background information and informed
that the Governor indicated he would prefer to create another
position on the Board of Regents, and have the constitution
specify that person as a Native American.

Chairman Blaylock commented that one of the best statements
he ever heard as to why so many Indians are in trouble in Montana
was stated by a leader of the American Indian Movement who stood
before a Native American audience and held up a bottle of booze
and said "this is the way the white man keeps you in your place".

Clpoeinag bv Snonecor:

Representative Bradley had to appear before another
committee hearing so made no closing statement. Senator Gage
urged passage of HB 407.

EXECUTIVE ACTION ON HOUSE BILL 407

Recommendation and Vote:

Senator Hammond made a motion that HB 407 BE CONCURRED IN.
Those in favor - 9; opposed - 0. MOTION CARRIED.

Senator Gage will carry HB 407 to the floor of the Senate.

HEARING ON HOUSE BILL 470
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Presentation and Opening Statement by Sponsor:

Representative Bea McCarthy, House District 66, advised that
House Bill 470 provides protection of tenure when districts
consolidate or annex. She stated she is carrying the bill for
MFT and MEA. According to Ms. McCarthy, it clears up an area of
law that needs clarification; it clarifies the tenure status of
teachers when the district consolidates or is annexed into
another district. Under current law when this happens, teachers
who were tenured in the old district and continue to work for the
new district, lose their tenure status. As a result, a teacher
can work continuously in a classroom for 20 years, but when
consolidation takes place, will lose his/her tenure. Without
tenure protection the salary could be reduced, the teacher loses
just cause and due process, and once again they are in a
probationary situation just like a beginning teacher. It is
designed to protect these teachers. The bill will facilitate
appropriate annexations and consolidation because it will ease
the mind of the teachers who are often the moving force behind
censclidaticn., Unless teachers can prctect their tenure, they
have every reason to oppose this consolidation or annexation.

The House voiced some concerns, and the bill does not clear up
every area of controversy in consolidation or annexation law. It
is intended only to address one area and that is the status of
the employee in the newly consolidated or annexed district. She
urged the committee to give a do pass recommendation.

Proponents' Testimony:

TERRY MINOW, representing the Montana Federation of
Teachers, advised that the MFT strongly supports HB 470. That
group, together with the MEA, requested that this bill be brought
before the Legislature. She stated she wished to explain how the
issue was brought tc their attentiocn. When Clyde Park and
Wilsall consclidated in 1990, MPT represented the teachers in
Clyde Park, Understandably, there was a great deal of
consternation among the teachers as to what would happen to their
job status. Although the Clyde Park School Board initially
indicated that they desired to continue the tenure status for the
teachers who were rehired, when the School Board checked with
MSBA, they were told that tenure is defined by statute and that a
local school board cannot expand that definition. Another case
involved a special education co-op in the Bitterroot Valley which
was consolidated with Corvallis School District. The School
Board wanted to grant these teachers tenure status, but were told
they could not. Regardless of whether or not the MSBA is correct
in its assessment, there is definitely a need to clarify the
tenure rights of teachers when a district consolidates. She
advised that in the House they seemed to be more concerned with
what the bill does not do than with what the bill does do. She
agreed that there are many questions about annexation and
consolidation, but they hope there will be a comprehensive bill
before the Legislature next session to address those issues. HB
470 is designed to address a very important issue - the status of
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the teachers in a new district. Under this bill, tenured
teachers will maintain their non-probationary status, their
salary protection, their rights to re-selection by May 1, and
their rights to due process in case of termination. The salary
protection is fair and justified, according to Ms. Minow, along
with all the other tenure protections. It will make salary
negotiations in a new district complicated, but it is her belief
that will be as much a problem for the union as for the new
school board. The purpose of consolidation or annexation should
not be to cut long-time teachers' salaries, nor should the
purpose be to get rid of tenured teachers. The new school board
will receive a substantial bonus payment of $450.00 per pupil for
three years in the First and Second Class Districts, and $750.00
per pupil in Third Class Districts for consolidating areas. If
the tenured teacher is not doing his/her job, the statutes allow
school boards to terminate the teacher for just cause. This bill
will not affect the school board's responsibility and right.
Ideally, consolidation and annexation take place because they are
appropriate methods of cutting the cost of education while
improving the quality cf educaticn provided to the students,
School boards should support bills designed to facilitate
appropriate consclidations and annexations. HB 470 also provides
a hiring preference for non-certified, non-probationary employees
and provides that those employees who are rehired will remain
non-probationary employees. It clarifies a section of law that
has been interpreted very differently by different organizations
and school boards in the last several years. She urged support
of HB 470.

PHIL CAMPBELL, Montana Education Association, advised that
their association supports HB 470. He advised that a problem
exists regarding the status of teachers following consolidation
or annexation. It was his opinion that one of the reasons MSBA
might have a prcblem with this bill is that consclidation is a
way of cutting budgets and they feel they shculd be allcwed to
place teachers on a new salary schedule, It is his contention
that cutting budgets is not the only reason schools consolidate.
He also referred to the additional money the districts receive
for a three-year period following consolidation. He urged
support of HB 470.

KAY McCKENNA, Montana Association of County Superintendents,
stated their group is in support of HB 470.

Opponents' Testimony:

BRUCE MOERER, Montana School Boards Association, advised
that he wished to hand out a proposed amendment (Exhibit #3). He
advised that the proposed amendment does preserve tenure
following consolidation or annexation. He added that tenure is a
complicated and technical area and several things happen with
tenure through consolidation. Some of the changes in the bill
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resulted through discussion with the MEA and the MFT in the
House. He stated it is important to distinguish between a
consolidation and an annexation. The MSBA is opposed to the bill
as written; however, they are not opposed to continuing tenure,
and the proposed amendments clarify what needs to be done when
salaries must be adjusted down. The amendments treat
consolidation and annexation a little differently because
mav nct be 2 vacancy when a district is annexed intc a 1la
district. He requested that the amendments be given
consideration.

ther
roe

A}

CHARLES ERDMANN, representing Montana Rural Education
Association, advised that he wished to distribute two handouts
(1) a copy of Section 20-4-203 which is the Montana tenure
statute (Exhibit #4), and (2) the County Superintendent decision
that brought this bill to the forefront (Exhibit #5). He stated
his association is comprised of mainly rural school districts,
and they think consolidation of school districts in Montana is
inevitable. What they do not want to see is something that can
be viewed as a deterrent to consolidation, and in his opinion the
bill, as written, may be viewed by some districts as doing that.
He also stated they do not disagree with the concept that if a
teacher is rehired by a newly created consolidated district, that
their tenure protection should continue. He stated he was
involved with the Clyde Park - Wilsall situation, so he can speak
to that. They felt, and the statutes bore them out, that when
the two districts cease to exist, that if they did not take
termination action prior to the May deadline, that the cases from
other states indicated that tenure protection would continue on.
One of the reasons Clyde Park - Wilsall were looking at this was
to avoid duplication. The consolidation was more of an economic
decision that both school boards brought to the attention of the
community. They did not need the same number of teachers when
they consolidated as when they were operating separately. They
went ahead and terminated all the teachers in both districts and

PR L.\-...A. L . = =3
everycne was aware that tenure prctecticn weuld be lost. The

district was then going to hire back teachers for the positions
that needed to be filled. As it happened there, about four
teachers went other places and they were able to hire the
remainder back. In a consolidation situation, two different
salary schedules must be merged. If salary protection is to be
continued, since the salary of a tenured teacher cannot be
reduced, then that becomes the floor and automatically the costs
will increase to get up to that floor. 1In the Shields Valley
case they merged it in the middle. Some teachers lost a little
and some gained a little. If that flexibility was not allowed,
then districts would find their base would be the highest salary
being paid in both districts. He stated he is a little
concerned with the language in the bill, addressing Page 1, line
16. One of the problems he sees is that the tenure statute is
not mentioned in HB 470, and right now this is the statute that
defines tenure. He feels this will add a lot of confusion, and
the bill needs work because it raises many questions.
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Questions From Committee Members:

Chairman Blaylock asked that if two school districts go
together and they have duplicate faculty, can they have a RIF and
let the teacher with the lesser experience go. Phil Campbell,
MEA, responded by stating that this bill will not solve all the
problems regarding consolidation. The situation mentioned by
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addressed in a more comprehensive bill down the road.

Representative Bea McCarthy advised that in the discussion
in the House it was stated that where two separate districts are
going into a new district, the new district will hire the
necessary faculty from each of the two districts, giving
preference to the older teacher. The teachers would have tenure
with the new district, but all of the teachers would not be
hired. She also emphasized that is the way it was discussed on
the floor of the House. Chairman Blaylock asked who actually
said that is the way it is. She responded by stating that 1is the
way she understood the biili. It is a protection of tenure, it
does not address the issue of who is doing the consolidaticn.
Consolidation and RIF are currently covered in statute.

Senator Hammond asked what about the people who are not
hired back, to which Rep. McCarthy stated they have lost their
tenure. The law says that the teachers who are hired back
continue with their tenure. The new bill does not address the
teachers who are not hired back.

Senator Pinsoneault stated he has no problem with tenure.

He pointed out that 20-4-203 is very explicit in stating that the
teacher is not only tenured, but would carry the same salary. He
asked if that was intended, to which Rep. McCarthy stated that
certainly it was intended.

Chairman DJ.GJ.LOC‘{ referred tc an newspagperl article
pertaining to a mill levy in Billings which, if not passed, will
mean that there will have to be a RIF of about a hundred
teachers, which will be done on the basis of seniority. He
commented that if two districts consolidate, and a duplication of
teachers exists, it would seem to him that the Board should have
the prercgative of laving cff unnecessarv teachers. Rep.
McCarthy stated she was involved in a school district that went
through a very drastic RIF. Teachers were hired on a seniority
basis, and could "bump" into other grades if their grade level
was filled and they were certified and qualified.

Chairman Blaylock commented that if the School District had
to pay more for that tenured teacher that they do keep, there is
considerable extra money available through the incentive pay.
Ms. McCarthy stated she believes that is the purpose of the
incentive pay - to keep the teachers at least at the salary they.
were receiving prior to consolidation.
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Senator Hammond expressed concern that this creates a
problem since one school might have a higher salary schedule than
the other, which would result in teachers doing the same thing at
two different salaries. Rep. McCarthy stated that might happen
the first year. It would probably have to be a negotiated
agreement between the new school district and the teachers.

Closing bv Spensgor:

Representative McCarthy stated that she opposes the
amendments since she feels the bill is sufficient in itself. It
passed the House by 97 votes after a thorough discussion and
hearing.

HEARING ON HOUSE BILL 665

Presentation and Opening Statement by Sponsor:

Representative Beverly Barnhart, District 80, advised that
HB 665 is an act which requires school districts in certain areas
to implement earthquake drill plans and those in Zone 3 to
implement emergency plan drills.

Proponents' Testimony:

MARY ARNOLD, Disaster Emergency Service, presented a map
illustrating where the seismic risk zones are located in Montana
(Exhibit #6). Montana is a risk zone for earthquakes, being the
fourth most seismically active state in the union. The
provisions of the bill allow for earthquake plans and procedures
in seismic zone 3, and include protective measures to be taken by
students and staff in those areas. It provides for four
earthquake drills during the school year. The plan and
precedures include information and instructicns for implementing
those protective measures; it includes information on actions to
make the schools safer, including measures that will reduce the
risk to the students. It provides for necessary procedures for
releasing students after an earthquake, and evacuation
procedures. The provisions of this bill also provide for
training students, teachers and school staff, and prior to drills
tells them what is involved in drills. They must be told often
enough so that they know automatically what to do should an
earthquake occur. Disaster and Emergency Services will be
working with the Office of Public Instruction to provide the
planning and information on protective measures needed, and to
offer assistance in implementing earthquake plans and procedures.
She stated this is pro-active legislation that can save the lives
of school children. This planning and training should be
available to all children in the state.

BILL GOOD, Acting Administrator of the Disaster Emergency
Services, stated he strongly endorses HB 665. According to Mr.
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Good, approval of HB 665 will ensure implementation of a
significant portion of the overall state earthquake fairness
program that they are trying to get started - primarily public
information for the protection of all people.

KAY McKENNA, Montana Association of County Superintendents,
advised that their group supports HB 665. She stated that in
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that she, personally, has been through the training. She
informed that a simulated earthquake drill points out how
important this training is. She urged suppcrt cf HB 665.

Opponents' Testimony:

None.

Questions From Committee Members:

Senator Farrell asked why a state statute was necessary to
enforce earthquake drills. Ms. Arnold stated that it was not
that school districts are refusing to do it, it is that they need
encouragement to do this in addition to fire drills. Senator
Farrell asked if some school districts have refused to do it.

Ms. Arnold stated that some have earthquake drills in their
policy but they actually do not hold them. The districts are
supportive, but need some help on how to do it.

Chairman Blaylock asked what this legislation will do that
cannot be done at the present time. Rep. Barnhart replied that
the Disaster Team is going to prepare pamphlets that will be
distributed to those areas. Zones 1 and 2 just need additional
information, while Zone 3 needs to have a plan implementing a
drill. Senator B;ay;ock asked if they do not go through
earthquake drills at the present time in Zone 3. Rep. Barnhart
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Senator Waterman asked if there is now a requirement in
statute for fire drills to which Rep. Barnhart replied
affirmatively. She added that fire drills are different from
earthagquake drills.

Senator Hammond asked if the plans are all worked out for
earthquake drills. She stated that several schools are now
holding earthquake drills, and the entire school takes part at
one time.

Closing by Sponsor:

Representative Barnhart urged a do pass on HB 665.
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HEARING ON HOUSE BILL 715

Presentation and Opening Statement by Sponsor:

Representative Ray Peck, District 15, advised that he is the
chief sponsor of House Bill 715, which was requested by the
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strlctly technical, and he requested Kathy Fabiano of the Office
of Public Instruction to explain the bill.

Proponents' Testimony:

KATHY FABIANO, Office of Public Instruction, stated that the
Legislative special session last year required school districts
to adopt generally revised accounting principles, and since that
time their office has been working with districts providing
training and writing an accounting manual. As part of that
process, they reviewed existing statutes dealing with school
district accounting and they came across several sections of law
where the current language is either contrary to the act,
outdated or is not clear regarding intent. This bill takes those
sections of law and attempts to correct or clarify the intent.
Since a variety of subjects are being dealt with, she stated she
wished to take the committee through guickly, section by section,
and explain the amendments.

Section 1. The first amendment clarifies that school
districts do not fund their insurance, either premiums or self-
insurance funds, with a separate tax levy. Rather, districts
insurance is funded from the General Fund and the Transportation
Fund.

Section 2. The amendment in this section clarifies that
districts may either purchase coverage or self-insure for
l1iability, group health and 1ife insurance. It also clarifies
that insurance may be purchased with the Transportation Fund. If
self-insured, the amendment requires activities to be accounted
for in an internal service fund.

Section 3. The amendment in this section allows proceeds
from the sale of real or personal propertv of the school district
to be deposited in funds other than just the debt service fund,
building or general funds, since those funds are not always the
appropriate funds to receive the proceeds, depending on the
property being sold.

Section 4. The proposed amendment will allow special
education cooperatives to establish the same funds that the
school districts currently use to account for the retirement,
miscellanecus programs, and transportation activities. A
separate cooperative retirement fund will prevent revenues and
expenditures related to special ed cooperatives from being
duplicated when they are reported to OPI. A separate
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cooperative retirement will also allow for easier accounting and
calculation.

Section 5. The amendment in this section is an accounting
change allowing districts to deposit state and federal grants
received for adult education in a fund separate from the fund
used to account for adult education revenues. Federal and state
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Section 6. This amendment also deals with adult education.
Districts can have either an adult basic education program
offering courses that lead to a high school diploma, and they can
have an adult education program which includes courses like
quilting and basket weaving. Both programs are accounted for in
the same fund. Current statutory language regarding this fund's
reserve limits speaks only to the adult basic education portion.
The reserve should be a percentage of the total fund budget to
make the calculation of the reserve easier and to be consistent
with other laws that deal with reserve limits.

Section 7. Current law controls district budgets at the
fund level, but requires clerks to do budget transfers before
year end to eliminate any line item budget overdrafts within that
fund. This amendment clarifies that a school district may spend
more than the amount budgeted for a particular line item within a
fund, provided the total budget for a fund is not overextended.
As amended, adjustments of the budget within a fund to eliminate
line item overdrafts would be optional rather than mandatory.

Section 8. The amendment in this section adds three non-
budgeted funds to the list of those authorized in the statute.
Districts have used these three funds for the past several years
with the OPI's approval.

Section 9. This amendment clarifies that the proceeds of
conds that are issued to pay a judgement against the district
would be deposited in a fund established especially for that
purpose rather than in the building fund, as current language
reads.

Section 10. This amendment would allow districts to
calculate their liability for accumulated sick leave once a vear
on June 30, rather than twice a year. Current law requires the
district to calculate the liability on January 15 for purposes of
establishing the reserve, and then they must calculate the
liability again on June 30 for financial reporting purposes.

Section 11. This amendment is a clarification requested by
the County Superintendents. Districts are allowed to establish a
reserve fund for purposes of replacing buses and two-way radios.
Current law allows the district to levy and add to the reserve
each year in an amount that does not exceed 20% of the original
cost of the bus or radio. The amendment clarifies that the sum
of the annual amount added to the reserve to replace a particular

ED031891.SM1
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bus or radio cannot exceed 150% times the original cost of the
bus.

KAY McKENNA, Montana Association of County Superintendents,
advised that her group supports HB 715, and they feel comfortable
with the changes.

Cpponents' Testimony:

Questions From Committee Members:

Senator Nathe asked if a coordination clause on page 5, line
17 through 21, is necessary. Senator Waterman said a bill is on
the Governor's desk that allows special education co-ops to be
full service co-ops. Ms. Fabiano advised that if the bill in
guestion restricts the funds that the full service co-ops can
use, it would probably need a coordination clause. She advised
she would check into the matter, and Chairman Blaylock also
requested Andrea Merrill, Legal Counsel to research the matter.

In response to a question by Senator Hammond regarding the
three additional funds, Ms. Fabiano responded that there are no
funds being added that districts are not already using. They are
adding names.

Referring to Section 8, page 10, Ms. Fabiano advised that
those are also funds that are currently being used by the
district with the OPI's approval.

Senator Farrell asked why the bus appreciation was raised to
150%. Representative Peck said that during discussion it was
noted that cost of buses was increasing so rapidly that the
previous appreciation did not cover the cost. Senator Farreill
refarr=4 ~ El= 217 sttt 2TV mread Fam maliidTE liioas =~ Dacl
PN —FI I 3 8 tv s.h: ba‘.d.‘ Wildlbii Qliuwtia owi e T T e WUDSTO . RCH- ol —4 6,8

said the districts could take that option.

Senator Nathe asked if the term "funds" can be used
interchangeably with "reserves" or must the type of reserve be
specified. Ms. Fabiano stated there is a difference in
accounting terminologv between a "reserve" and a "fund". She
believes it is unfortunate that they named this "fund" a "reserve
fund" because normally within a fund, you reserve
a portion of that fund's balance. In this case the entire fund
is reserved for replacement. Senator Nathe asked how are monies
in a reserve carried over in July. Ms. Fabiano informed that
within a fund, there is a balance at the end of the year. A
portion of that balance is reserved, and the other portion is
reappropriated. Senator Nathe asked if there is a limit on how
large the reserves can be built up, to which Ms. Fabiano replied
that if it is a non-budgeted fund, she did not believe there was
a limit on the reserves.

ED031891.SM1
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In reply to a question by Senator Hammond, Ms. Fabiano
advised that back taxes, when they are collected, are distributed
to the same funds that they would have been distributed to had
they been paid on time.

Senator Nathe said that if a school district had several
hundred thousand dollars in back taxes paid to it now, how would

that be handlad, Mz, Pabiang stated if districts get revenue
from delinquent protested taxes prior to July 1, they could
reserve those monies over and above the other reserve cap.
Senate Bill 17 addresses the spending cf those monies in
emergency budget situations.

Chairman Blaylock asked if everything in HB 715 complies
with the gap principles. Ms. Fabiano answered affirmatively.

Closing by Sponsor:

Representative Peck stated he believes this is a technical
accounting type bill, and he urged support of HB 715.

ADJOURNMENT

Adjournment At: 6:00 P.M.

BETSY CLARK, Secretary

CB/bc
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3000 AFTERNOON M. CHAIRMAN AND MEMBERSE OF THIE [DISTINGUISHED
%:DMMITTEE. MY NAME IS EBUM STIFFAEM. I AaM THE DIRECTOR OF TRIBAL

ROUCTLON FROGRaMD OF  TrhE GRO3 VO

AR AND @E3iniBd0INE TRISES OF FoAS
%BELHNAF‘ ANT: CURRENTLY  GERVE AE THE FRESIDENT OF THE MONTANA  INDTAN
i IDUCATION ASSOCIATION AMND 137 VICE PRESIDENT OF THE NATIONAL INDIAN

EDUCATION ASSOCTIATION.

i AM BEFORE YOU TODEY T0O- SFEAN IN SUFPFCRT CF HOUSE BILL NO. 407, THE

LIt vO SEONSOR | ERTSLATTAN MANTNG AN AFFAINTMENT 0OF AN INDIAN FERSON
%
TO THE EBOARD OF REGENTS. AT YOU ALL MNOW THE ROARD OF REGENTS SOVERN

WrHE UNIVEESITY SYSTEM HERE IN MONTANA.

%‘KDU WILi, HERE SOME S ACELUENT TESTIMONY HEAR TODAY FOR REARSONZS WHT WE
S EEEL O VERY  OTRONGLY TWHaT™  ap TMDIAN FERSCM BE AFPFOINTED TO  THIE

%'REST IGICUS EROARL.

&ACH OF  THE GEVEN =RESERVATIONS HERE IN MONTANA HAVE M TF\‘IE‘QL.LY
S CONTROULED CommunIT™e COLLEGE. MANY  HAYE BEEN IN EXIS
fEARS OR LONGEIR. “Alid COLLLEGE IS GOVERMED BY A EBOARD OF LDIRECTCRS 4OR

ENCE Fidn TaEnN

’;ﬁ:DLLEGE BOARD THAT OQVERSEES THE ADMINISTRATION AND DEVELOPMENT OQF
LEGES. INDEAN FROFLE THAT ARE SEATED OGN ThRELE

¢ THESE RESFECTIVE CO
“L06RDS TAKE THESE FOSITIONS VERY SERIOUSLY ANE MANY INDIVIDUALS HAVE
imnwrprsu THEIR L IVEE 70 THE SUCCESS OF THESE COLLEGES. FROM THAT WE
;""'.N/E GAINED THE EXFSETISE ANMD ABILITIES SO MNECESSARY FOR THE SUCCESE
Wor TESE COLLESES. OUR COLLEGES ARE GROWING AND DEVELOFING TO THE

JYMOST IN FACILITICS AMND CURRICULUM THAT WOULD SUFPRISE MOST.
e

0
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Ex. |

3-12-91
HE +HOF
INDEED, SO TO0 BHAVE OUR  FECFLE. WEE HAVE GAINED THE NECESSARY

EXPERIENCE IN THE FIEZLD OF HIGRER EDUCATION THAT SHOULD ENARLE MANY OF

US TO 3JERVE AS MEMBERS OF THE BOARD OR REGENTS.

TH THIS VERY DAY, NOT ONE INDIAN PERSON HAS EVER SERVED ON THE BOARD
OF REGENTS FOR THE STATE OF MONTANA, IT IS ALWAYS THE SAME ANSWER.,
YOUR AFFLICANTS DIL NOT MEET THE OUALIFICATIONS. NGO ONE HAS EVER
i FRESGENTED INFORMATION TO US OUTLINING THE CRITERIA FOR INDIVIIDUALS TO

SERVE ON THIS BOARD.

MOST  INDTAN TRIE

Y
m

S IN THE EZTATE NOW CONTRACT THE HIGHER ERUCATLION
PROGRAMSE  FROM  THE BUREAL OF INDIAN AFFIARG UNDER P.L. F3-438 THAT
FROVIDES SWCHOLARSHIF &onMiis FOR SOME INDTAN STUDENTS TO ~TTEND SCHOOLS
IN THE UNTVERSITY SYITEM AND AT TRIBAL COLLEZES. WE  WORK EVERYDATY

WITH THE UNIVERSITY GYSTEM FERSONNEL IN  FINANCIAL AlLl, HIOUSING,
| ADVIGORS AND EVEN COHLEGE FRESIDEMTS. WE FKNOW THE PRQBLEMS AND

SUCCESSES OF THE STURENTS., WE FROBARBLY BENOW THE UNIVERSITY H1&Tem

| WITHIN THE STATE OF MONTANA, OF ALL INCOMING FRESHMAN THAT ARE INDIANSD
:MAHE LUF 16% OF THE STUDENT POPULATION. WE AS INDIAN FEOPLE WHO LIVE
CN THiZ RESERVATIONS ARE ALWAYS TELLING OUR YOUNG STUBENTS 7C GC ON TC
- COLLEGE AND GET AN GLUCATION. COME BACK HOME ANMD TEACH YOUR YOUNGER

BROTHERS AND SISTERS. BE A ROLE MODEL AND SHOW THEM 1T CAN BE LONE.

CEXCELLENT ROLE MODELS AN FROFESSIONAL. EDMJCATORS ARE ON A RISE HERE IN
. MONTANA . THERE ARE MANY EXCELLENT FEOPILE WHO WOULD MAKE EXCEFTIONAL

MEMBERS OF THE BQARLD OF REGENTS.,
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LJUST SINCE 1978 THERE HAVE BEEN SEVEN (7) INDIVITDUALS SELECTED A8

CUNATICONAL (HEIAN EDUCATIRS OF THE YEAR' . LET ME FROVIDE YOU WITH

WHE IR NAMES .

1.

L3

arF

DR ROBERT J. SWAN, ASST. SUFT. AT ROCKY ROY

FORMER MATTONAL, INDIAN EDUCATION ASSN. PRESIDENT

OF. MURTON, HO CLUSHEY, FORMER TITLE ¥ DIRECTOR

CT FALLS FURLIC SCHOOLS

DR. MIME DOSS, FORMER OTRECTIR OF THE NATIONAL ADVISCORY

COUNCTIL ON TNT AN STUCATTON, WABMINGTON, DC

LFT . OF BRCOWNING FUBRLIZ 8THOCLS

im
uh

Fo

TOM ThTmPES0ON, TR

MEMBER OF BCARLD OF FUBLIC EDUCATION

LakrRY L4 COUNMTE, SURT. OF SCHOCOLS IN HAYS LODGE FOLE,

LODGE GRASST, ARLEE AND FORMER PRES. OF MONTAMA IMFPACT AID ASSN

- ~mas g m e L AL e Aot pgEmm e PEpmgm A WL [ AWRES | (PR AAR, A W s ™ ARITY
L e bl il pdigiNFLLLl . PURIE DU TS0 AN i Nl e M Vi g e

CLURRENY FRESTIENT OF SALISH-KOOTENAT COMMUNITY COLLEGE

OR. JANINE FEAGE WINDY BOY, FRESIDENT OF LITTLE BIG HORN
COLLEGE, MEMIIR 2F INDIAN NATIONS AT RICK Taglk FORCE, US LERT

- !

OF ELDUCATION, WASHINGTON, DC

THESE INDIVIDUALS WOULD MAKE EXCELILENT MEMBERS OF THIS BOARD,

HOWEVER, 1 MUST FROVIDE WITH YOU NO FINER OF AN EXAMPLE 0OF CQUR NOMINEE

“F TWO YEARS AGD.
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TWwhO YEARS AGO WE SUBMITTED A NAME OF AN INDIVIDUAL THAT WE THOUGHT

WOULD MEET THE ‘UMWRITTEN’ CRITEFIA FOR THE BOARD. WE SUEMITTED MR,
| Ely FPARISIAN’S NAME FOR LONSIDERATION, AFTERALL . ED WAS THEN THE
- SURERINTENDENT 0OF SCHOMM.S AT ROCKY EBOY. ME ALSO ADMINISTERELD THE
- HIGHTER ERDUCATION FROGRAM WHILE SERVING A% TRIBAL ENUCATION DIRECTOR
AT ROCKEY  ROY. HE  WAS  TUST FINTSMING UFP HIgS SELOND TERM AS THE
CFREBTDENT OF THE NATIONAL INDTAN EDJCATICN ASGSOCIATION. THE LARGEST

CINOIAN GFGANIZATION IN THE UNLTED STATES.

JMEFORTUNATEL Y, AT PO REAZCNS STILL NIT EXFLAINEDR TO UE, ED WAS NOT
P GELECTED. OFEW MONTHE LATER, THE HONORABLE UNITEDR STATES SECRETARY
S INTERTOR, MANLAL LIDIAN ASFED FD TO LEAT THE DEFARTMENT OF EDUCQTI@N
CRROGRAMT WITHIN THE RUREAU OF INDIAN AFFAIRS FOR THE TENTIRE UNITELD

STATE:

.

I
Lo ¥

CCSOMETHING IS WwRONG MERE. SOMETHING I3 DEFINITELY WRONG HERE.

ED WAS NOT QUALIFIED EMCOUGH TO BE SEATED OM THE MONTANA STATE BOARD OF
;REGENTS BUT YET  HAL  THE NECESSARY QUALIFICATIONS FOR  BUCH A

FRESTIGIOUS SEAT WITHIN THE DEPARTMENT OF INTERIOR IN WASHINGTON, D.C.

OUR EXAMFLES CAN 20 OMN AN CN. JUST THIS YEAR WE SUBMITTED A LIST OF
VINUIVIDUALS THAT WE FELT wouLD BE QUALLIFIED FOR THIS BROARD. OR.
j]QNINE FEASE WTNDY B0y, MS, DONNA BUCKLES OF FORT FECH AND DON WETZEL
:DF HARILLEM, FORMER STATE CQORDINATOR (OF INDIAM AFFAIRS. AGAIN, MO ONE

WAS SELECTED.

TIMES MUST CHANGE AND YOU CAN BE A& FACTOR IN THAT CHANGE. WE HAVE THE

CINDIVIDUALS AND THESE INDIVIDUALS HAVE THE EXFERTISE NECESSARY TO MAKE

FT BELKNAP TRIBE @oos
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GEYUT THEY WOULD BE A FOSITIVE VOICE FOR THE FIELD OF WIGHER EDUCATION

FOR ALL MONTANANG .

0
r-t
i
=
{

U
rG

0
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TLS’II_MONY BEFORE THE® SL‘: FATE - EDUCATION COMMITTIEE
IN SUPEORT OF HB 7 407 ‘

My name is Walter C. Flem_l_ng and I am an adjunct

o m & ey vy i i T e e v on dole e o [Tty Spage. P~ \vz.L---, A mam? pemm
asSsiToane i e P e T B N A o — (O — S~ —— e i ¥ . Rt — it e

Studies at Montana State University, Bezeman, Montana. It is

my pleasure to appear'beLore you in support of House Bill Wo.
d-U' ® A Bill for an Act e.ru..‘_..._x_ad' AT ACC to scbmit ko the
quallfzed electorate of Montana an amendment to Article X,
Section ¢, of the Montana Constitution to increase the
menbership on the Board of Regents to eight members and to

require the appointment ¢f cone Native American member,"

Introduction

In 127¢, Mon»ana's Constitution was *ve.dea to inciude =
provision in recegniticn of its American Indian citizens:

The state

“5

rececnizes the distinet and unigue
cultural herlt of the American Indians and is
cemmitted in ts educational wgoals +to  the
preservaticn of their cultural integrity (Article
X, Section 1(2).

_l

Tursuant o meeting that high ideszl, on Septamber 13,
1980, the Montana Board of Regents of Higher Education
approved a Boaxd Policy feor inciusion into the FPolicy and

Procedure Mznual the following policy:

The Board of Regents recognizes the desirability
for campus environments to promote multicultural
diversity and for the participation and achievement
of American Indian and other minority students to
be, at a minimum, equal to their representation in
the state's populatlon. To that end, the Board
pledges its cooperation with the Board of Public
Education, and 0Office of Public Instruction,

Sy e e - Tl grm et T f'l"\t.!aﬂ o "o Ai--—év \-y—.os-q,—.gh

SIGST 23S LNALR Wl —_—— =] [N -—————

Indian and pincriity entities v

adopts the following goals for .iigher education in
Montana:

U

Ehin the Stats and

-

b T aw»all and mraiitmdes nwnﬂﬂﬂr-:nvw Trulismes

— - e o e e —— - LR R PRy e

and other minorities in proporticn tc
their representation in the state's
population. ... :
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2. To increase the employment of American
Indians and other  underrepresented
minorities in administrative, faculity and
staff positions to achieve representation
equal to that of the relevant Ilabor
force.

3. To enhance the overall curriculum by

infusion of content which srhances
multicultural awarenass and
understanding.’

The Board  adopted ten guidelines bhased upon
recommendations from the National Center for Postsecondary
Governance and Finance as its guiding philosophy for achieving
the ccmmendab¢e (and'very att alnaDTQ\ gc«1= it adoptad. Among
the ten is the p7adg= to "[elmploy American Indian and cther
Minority ILeaders.v

Exploying American Indizn and cther nincritissg in
positions c¢f senior leadership sends a clear
message about the importance and value of cultural

diversity among professional institutional staff.?

In Montanaz, there is no more senior leadership position
within higher education than service on the Board cf Regents
of Higher Educaticn. The Commission cn Mi Iinority Participation
in Education and American Life observed that "the higher
education community historically has acted as an important
goad to the nation's censcience, calling the c¢itizenry to
higher standards c¢f intellectual achievement and sosial
justice." With the passage of House Bill No. 407, we can
take one more step to improving American Indian higher
education into the next century.

! ¥Montana Board of Regenits of Zigher Educaticn, Eolic:
and Procedures Manual, Section: 19502, "Minority Achievement;
Montana University System," (Effective September 13, 1990 and
Issued December 26, 19920), p. 1902 (1 of 4).

? Montana Board of Regents of Higher Educatiocn, Pslicv
and Procedures Manual, op cit., p. 1902 (2 of 4).

3 One-Third of a Nation, A Report of the Commission on

Minority Participation in Education and American Life,
American Ccuncil on Education and the Education Commission of
the States, May 1988, p. 22.
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Statistical Profile:

*C may e helpful tc Xeep In zind the Ifoilowing
observations:
* According to the preiiminary 1550 Census

data, the American Indian population of
the state of Montana is approximately
50,000 or 6 % of the total Montana

population.

* There has been a 27 % increase in the
state's Indian populaticn since 1i6%C.

* The medium age of Montana 2American
Indians is 19 years. The ma2diuz zge for
non~-Indians is 28 years.

(=)

I...J

* American Indizns compriss 9.2 %
Montana students from Rinderg
through high school.®

=

e
-
=
(=

al
rten

o

This data suggests that thers 1is the pctent"‘l for

b Y Lt el =talela ol Tt a ,-.-\ T-wwav\q—
“-da

significant increase In the postsesunda—y ollzent o
American Indians for the next twélve years (the Montana hig
school graduating class foxr the vear 2004 should comprise 10.8
% American Indians).

[S

However, american Indians are not yet represented in
higher education in proportion teo their population. Consider:

® For AY 1886-87., American Indian
enrcllment was only ‘2.5 % (oxr 768
students) . of  total enrollment at
baccalaureate—-granting umts of the
Montana University System.’

e S, - .

* To aczisve a ominimum parity ef & %
enrollment, American Indian registration
into System 4-year units would have to
rise from 768 students to 1,340 students.

4% Office of Public Instruction, "Racial/Ethnic Origin
Totals by Grade - January 19%0," August 3, 1990.

® This data and that which immediately follows is from
IPED's "Fall 1990 Enrclliment Summary by Racial/Ethnic Status.”

[TARVIVET
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b American Indian enrollment for the three
community colleges in the System was only
-~ & 1 = ot D e e -~r N de b Y
- -~ e — s a w— - ,-—.‘- -
mrollmant for 1987-88.
* To achieve & minizum parity of & %

enrollment, American Indian registration
into the three community collageas in the
System would have to increase from 45
students to 72 students.

We should not ignore nor underestimate the impact that
the emergence of tha {ribally controllsd community college
movement will have on American Indian pos tsecondary enroliment

in the future. Ccntemplate this factor:

* Azzerlcan-In‘dian enrnlliment at the sev
tribal colleges in Montana is 1,538 or
% of the total postsecondary Ind
enrollment.®

Tt is difficult, at best, to determins what increase in
enrcllment at the four-yvesr Systexn uniitz ¢an or will ke
attributable to the development of <the <tribal c¢ollege
novenent. Anecdotal data suggests that approxmag,ely half of
the tribal ccllege graduates will transfer to four-year
institutions. Thus, in Montana, the tribal colleges may

- conservatively contribute 50 students per ysar into the System

institutions.
Conclusions

The profile presented herein speak of great potential.
It is our hope that by the year 2000 the American Indian post-
secondary enrollment will, at the least, double. This is

mwaoaThl o
E\J-———'-."

We must, however, be prepared for this eventuality. The
State's leaders of higher education, the Board of Regents,
must be guided in its efforts to insure that its goals are
achisved. Ornly through the imelusicn of a Native Azerican cn
the Board of Reqents, can Montana fulfill its promise teo
uphold the integrity of our indigenocus population. It is time
t¢o be proactive rather than reactive.

6 IPED s "Pall 1990 Enroll=ment Summary by Racial/Ethnic
Status."
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The American Council on Education, in its report, One-
Third of a Nation, accepts no less of a challange than the
elimination ¢©f "ihe gaps tRat mark gux wasizl and etknic

j":h - R Y . ot s —y - - s o

minority population as disadvantaged."

. - S e e b1 Tnsuem - - R S [oaid A
The gcal we suggast is sizple but essentizl: Thatb

in 20 vears, a similar examination [of the status
of minority higher education achievement! will
reveal that America's minority population has
attained a guality of life as high as that of the
white majority. No less a gozl is acceptable.  For
if we fail, all Anerican - not Jjust zminorities -
will be the victims. But if we succeed, all
Arericans will reap ths kensfits.

Montana cannot afford a lesser goal. I urge the
Committee to report Eouse Bill 407 out cf cozmittee with a "do
pass" recommendation.

Thank vou.

” cne~Third of a Nation, A Report of the Commission on
Minority Participation in Educaticn and American Life,
American Council on Education and the Education Commission of
the States, May 1988, p. 1. '
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Blue Copy

Prepared by Montana School Boards Association

Line 12:
Following:
Strike:
Insert:

1. When school

(2)

"EMPLOYEES"

- Ao AL

. . .
e Lami=d am 2 Ty 9
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e R e L T X T

districts consolidate:

a teacher who has tenure in the existing districts shall

continue to have tenure if hired by the new district
subject to the following:

(1)

said teacher shall have a hiring preference for the

first year with the new district for any position
for which he or she is endorsed; and

(ii)

if said teacher is hired by the new district, he or

she shall have salary protection at the initial
salary paid him or her by the new district.

(b)

any other employee of the existing districts shall have

a hiring preference for the first year with the new
district for any comparable position for which he or she
is qualified.

2. When a
district:

(a)

school district

is annexed into another school

a teacher who has tenure in the annexed district shall

continue to have tenure if hired by the annexing district
subject to the following:

(1)

said teacher shall have a hiring preference for the

first year for any vacant positions in the annexing
district for which he or she is endorsed;

(ii)

ho

initial

if said teacher is hired by the annexing district,
the

cr che shzall have calarv protection at

salary paid him or her by the annexing

district.

(b)

any other employee of the annexed district shall have a

hiring preference for the first year for any vacancy in
a comparable position for which he or she is qualified.
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TEACHERS, SUPERINTENDENTS, AND PRINCIPALS

R

20-4-204

467

teacher who has not registered his certificate until the county superintendent
does notify the district of such registration.

(2) A teacher or specialist employed by a joint district shall register his
certificate with the county superintendent of the county in which he is work-
mg A teacher or specxahst employed by a special education cooperative shall
LC&&QuGL his ceriificate witn ie \.uunb_y aupcnntenaenu oI the county in which

the special education cooperative is based.
History: En. 75-6106 by Sec. 87, Ch. 5, L. 1971: amd, Sec. 3, Ch. 277, L. 1977; R.C.M. 1947,
75-6106: amd. Sec. 15, Ch. 511, L. 1979; amd. Sec. 1, Ch, 320, L. 1087,

Cross-References
Duty of County Superintendent to register
teacher or specialist certificates, 20-3-205.

20-4-203. Teacher tenure. (1) Whenever a teacher has been elected by
the offer and acceptance of a contract for the fourth consecutive year of
emplovment by a district in a position requiring teacher certification except
as a district superintendent or specialist, the teacher is considered to be
reelected from year to year thereafter as a tenure teacher at the same salary
and in the same or a comparable position of employment as that provided by
the last executed contract with the teacher unless the trustees resolve by
majority vote of their membership to terminate the services of the teacher in
accordance with the provisions of 20-4-204.

(2) The tenure of a teacher with a district may not be impaired upon
termination of services of the teacher if the following conditions exist:

(a) the tenure teacher is terminated because the financial condition of the
district requires a reduction in the number of teachers emploved; and

(b) continued employment rights are provided for in a collectively bar-

gained contract of the district.

History: En. 75-6103 by Sec. 84, Ch. 5, L. 1971: amd. Sec. 1. Ch. 49, L. 1971: R.C.M. 1947,
75-6103; amd. Sec. 16, Ch. 511, L. 1979; amd. Sec. 1, Ch. 521, L. 1983; amd. Sec. 1, Ch. 479,
L. 1989.

Compiler’s Comments
1989 Amendment: Inserted (2) providing
tenure of teacher is not impaired upon termina-

are provided in collectively bargained contract;
and made minor changes in form and phraseol-

ogy.

tion of teacher's services if teacher terminated
because district’s financial condition requires
reduction and if continued employment rights

Cross-References

20 i~ 456

20-4-204. Termination of tenure teacher services. (1) (a) The fol-
lowing persons may make a recommendation in writing to the trustees of the
district for termination of the services of a tenure teacher:

(i) a district supenntendent

4 + rhmird a Algieliad cerenswliaaa J.
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(vﬂ in a district without a district superintendent or a principal, the county
superintendent or a trustee of the district.

(b) The recommendation must state clearly and explicitly the specific
reason or reasons leading to the recommendation for termination.

(2) Whenever the trustees of a district receive a recommendation for
termination, the trustees shall, before May 1 of the current school fiscal year,
notify the teacher of the recommendation for termination and of the teacher’s

right to a hearing on the recommendation. The notification must be delivered

Lyt




- ) b SERATE AGRICULTURE
. EXHIBT MO~ &

W30 /5

B Mg 7 470

BEFORE BILLIE J. FLEMING, COUNTY SUPERINTENDENT

OF SCHOQLS, PARK COUNTY, STATE OF MON@@N&\\\\‘\\NN\\‘
: G TS
ij@:t7ég[}ﬁ7 5

* * * * * * */ > L%
_ | -
WILLIAM K. LONG, - LI/U & 18@ s
!

11
HE
i

oL /
Petitioner, * No. ‘H}J

’ s
Ve : * FINDINGS OF FAC

CONCLUSIONS CF LAW
SHIELDS VALLEY SCHOOL DISTRICT * AND ORDER
J12-5, BOARD OF TRUSTEES,

Respondent.

* * * * * * %k

The above entitled matter was heard cn October’25, 1990,
pefore Billie J. Fleming, County Superintendent of Schools, Fark
County, Montana. Petitioner, Wiliiam K. Long, appeared with his
counsel, J. C. Weingartner. Respondent, Shields Valley School
District, appeared with its counsel, Charles Erdmann.

This Hearings Officer conducted a hearing which proauced a
126 page transcript. Evidence was received and a receord was made

Following the hearing, the parties filed simultanecus briefs
proposed findings of fact and conclusions of law, followed by
simultanecus reply briefs. After reviewing the testimony, the
record, and the proposed findings of fact and conclusicons of law
submitted by each party, and the written briéfs, this County

Superintendent hereby enters the following:



FINDINGS OF FACT

1. Petitioner, William K. Long, was a tenured teacher
at the Clyde Park School District for the 1989-90 school year.
Petitioner, and other members of the bargaining unit, were
covered bv a collective bargaining agreement at the Clyde Park
School District.

2. Respondent, Shields Valley School District, is a polit-
cal subdivision of the State of Mcntana, created and existing
under the laws of the State of Montana, and operating schools in
Wilsall and Clyde Park, Montana. 1In 1989 the Wilsall Elementary
and High Schocl Districts and the Clyde Park Elementary and High
School Districts held elections pursuant to Section 20-46-203 and
20-6-315 to organize new elementary and high schoel districts.

he vcters approved the ccnscolidaticn plan and the Shields Valley
School District was created effective July 1, 1990.

3. On October 12, 1989, the .Superintendent of the Clyde
Park School District recommended that Petitioner (along with all
other tenured teachers) be terminated at the end of the 189839-90
£ that ime

-
- .- .

!
{
m

4. On October 12, 1989, the Chairman of the Clyde Park

School District wrote a letter to Petitioner which provides as

P

Dear Mr. Long:

You have been notified by Ed Barich, Superintendent
cf Clvde Park School District 41/38 & 2, that since
Clyde Park School District 41/38 & 2 will no longer
exist after June 30, 1990, he is recommending that
all tenured teachers be notified that their teaching
contracts will not be renewed for the 1990-91 school

2
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Attached to this letter is Section 20-4-204 of the
School Laws of Montana which states that you have a
right to request a hearing before the Clyde Park
School Trustees on this recommendation within ten
(10) days of receiving this notice. If you do not
wish a hearing, you may waive your right to a hearing
by signing the enclosed statement of waiver.

Sincerely,

Dennis Miller

On October 13, 1989, Petitioner signed a "Verification

of Nonrenewal Notice'" which provides as follows:

6.

I verify that I have received notification that E4
Barich, Superintendent of Clyde Park School District
41/38 & 2 is reccmmending to the Clyde Park School
Trustees that my contract not be renewed for the
1990-1991 school year because Clyde Park School
District 41/38 & 2 will no longer exist after June

30, 1990.

On Octcker 13, 1989, Petitioner alsco signed a

"Statement of Waiver for a Hearing" which provides as follows:

7.

I verify that I have received notification that Ed
Barich, Superintendent of School District 41/38 & 2
is recommending to the Clyde Park School Trustees
that my contract not be renewed for the 1930-1991
schccl yesar Lscauss Clyde Park Schecol Digtrict

41/38 & 2 will no locnger exist after June 30, 1990.

I hereby waive my right to a hearing before the Clyde

Park Schocl Trustees.

On November 8, 1989, the School Board met to consider

the recommendations of the Superintendent to terminate the Dis-

trict's tenured teachers. The minutes reflect that no teacher

requestaed a hearing regarding their termination and that the

Board took the following specific action pertaining ta the

Petitioner:



Superintendent Barich recommended that William Long not
be rehired due to consolidation of schools. Bob Queen
moved that William Long not be rehired for the 1990-91
school year. Tom Sarrazin seconded this motion . . .
All members voted '"yes" to these motions.

8. Petitioner did not appeal this action to the County

Superintendent of Schools within thirtyv (30) davs of the November

P e D R A -4 B LR Y ¥

8, 1989 School Board meeting.

9. Petltloner, during the tlme he taught at Clyde Park
high school, was a member of the Clyde Park Federation of
Teachers, at one time serving as its President. Before becoming
a teacher Petitioner had been employed by the Retail Clerks Asso-
ciation, serving two years as an international organizer and two
vears as a local shop steward. 1In addition, Petitioner was a
union representative when he worked as a truck driver in the
Berkeley Pit in Butte, Montana.

10. That Petiticner had a leng history of union activities,
was aware of his rights when he signed the statement of waiver,
and was not coerced or forced into doing so in any manner.

11. On November 2, 1989, Petitioner applied for a position

(X3
0

with the Shields Valley School District. <Cn December 18, 188¢S,
Petitioner received a letter of intent from the Shields Vvalley
School District and was in fact hired for the 1990-91 school

Tear.
12. On July 1, 1990, the Shields Valley School District
came into existence and on July 2, 1990, the new district hired
Petitioner as a nontenure teacher. On July 25, 1990, Petitioner

filed this appeal with the Park County Superintendent of Schools.
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13. Prior to the consolidation election in each school
district, meetings were held with both members of the community
and the teachers to inform them of the proposed consolidation.
The Clyde Park teachers, including Petiticner, were informed at
staff meetings prior to the election that their tenure would be
lost i1f the consolidation plan became effective. Dr. Thibeault,
a consultant hired by the school boards, stated at public meet-
ings thét teachers would lose their tenure. |

14. While the Shields Valley School District was able to
hire all tenured teachers who applied who had been previcusly

by the Wilsall cr Clyde Park Scheool Districts, this

employed
occurred only because a number of tenured teachers from the two
districts did not actively seek employment with the Shields
Valley Schocl District. The Shields Valley School District
would not have been able to employ all of the tenured teachers

who had been employed by the Wilsall and Clyde Park Scpool

tha +rend in

- e mnom

:cial conditicn at the time ¢
the district indicated that the district would suffer a loss of
families and a loss of tax base in the future and that their
financial cconditicn cculd beccome precarious.

1l6. As a result of consolidation, several major changes
tock place: a) The districﬁ boundaries changed; b) the dis-
trict was con;idered a new legal entity, obtained a new district

number, and had to acquire a new tax identification number; c)



there were new members on the school board; d) some teaching
assignments changed; e) the financial status of the new district
is more secure; f) the salary schedule and benefits have changed;
and g) better educational opportunities exist for its students.
17. That a collective bargaining agreement between the
Clyde Park School District and its teacher's association existed
at the timé of the consolidation election and during the 1989-90
school year. That no grievance was ever filed pursuant to its

terms over the loss of tenure rights or benefits, and no action

h
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was ever

-

alleged unfair labkor practices.

18. That during the time the Clyde Park School Becard made
the recommendaticn to terminate the services of Petitioner,
pursuant to Section 20-4-204, MCa, 1989, they followed the

mandates of the statute and provided Petitioner with his rights

to due process.

-

CONCLUSLIONS Or LAW

1. This County Superintendent has jurisdiction to deter-
mine this matter pursuant to Section 20-3-210, MCA aﬁd Section
10.6.101, ARM. -

2. Petitioner was properly terminated by the Clyde Park
School Board on November 8, 1989, pursuant to Section 20-4-204,
MCA, and he was afforded all due process protections due him.

3. Petitioner did not appeal the decision to terminate
his tenure to the County Superintendent of Schools within (30)

6
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days as provided for in Section 10.6.103(5)) A.R.M., and Section
20-4-204(5).

4. By not appealing the decision of the Clyde Park School
Board to terminate his tenure, Petitioner's employment and tenure
vrotection were severed as of June 30, 1990.

5. Petitioner was not misled or coerced into signing the
"Statement of Waiver for a Hearing" on October 13, 1989, but did
so knowing that his tenure protecticn would beueiiminated. |

6. Petitioner failed to comply with the requirements of
Section 20-4-204, MCA, and Secticn 10.6.103(5) A.R.M., offered

A Yo had

no reasons why he did nct do so, and 1s nct

3

wcw entitled to

-

challenge that termination.

7. That a hearing before the County Superintendent of
Schools is not a proper forum to make determinations as to
alleged unfair labor practices resulting from the termination
of petiticner's tenure rights or lcss of fringe benefits.

From the foregoing findings of fact and conclusions of law

the County Superintendent now enters the following crder:

ORDER
1. That William K. Long's tenure was properly terminated
by the‘Clyde Park School District effective June 30, 1990.
2. As a result, Petitioner's tenure rights did not trans-
fer to the newly created Shields Valley School District.
3. That Petitioner's status as a nontenured teacher with

the Shields Valley School District is affirmed.



2
DATED this /7 -~ day of December, 1990.

BILLIE ¥ FLEMING /
County Superintendent of Schools

CERTIFICATE OF SERVICE

This is to certify that a true and accurate copy of the
foregoing was mailed on the /77?b/ day of December, 1990,

addressed as follows:

Charles E. Erdmann
Erdmann Law Office .
P. 0. Box 5418
Helena, MT 39604

J. C. Weingartner
Attorney at Law
222 Broadway
Helena, MT 59601

’
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EXPLANATORY COMMENT

In making the foregoing findings, conclusions and order in
this case the hearings officer was aware of petitioner's position
that the Clyde Park School District had no authority to terminate
petitioner simply because of consolidation. Based on the circum-
stances of this case, however, it was my opinion that it was not
necessary to address that iséue.

The petitioner was a man with many years of experience in

union activities, both in the private sector and as President and

s
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as a member of the bargaining unit of ths Clyds e
of Teachers. He was proverly notified of the reccmmendation of
Mr. Barish and his rights under Section 20-4-204, MCA, 1988.
Whatever his motivations may have been, he made a raticnal deci-
sion and knewingly signed a “Statement of Waiver feor a Hearing"
on Octecber 13, 1989, and was formally terminated on November 8,
1289. His own testimony indicates that his decision was not
based on any coercion or undue influence. Itnfurther indicates
that he knew the effects oif the board's decisicn on Nermber 3.
Petitioner offered no reasons why he waited until July 25,
1990, to file his appeal and none are-evident from the tran-

£.103(5)

-~~~ d o de tear it mdim m Oamttanm SALALTSNAA ae-A CSaomsiaAaw 10
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a school controversy case shall be commenced within® (30) days
after. the final decision of the governing authority of the school
district is made. This appeal is over seven months late. Since

petitioner did not file a timely notice of appeal his tenure



rights were effectively terminated as of June 30, 1990.
Therefore, none existed nor were they transferred to the new

district at the time the appeal was filed.

Having failed to diligently pursue his legal and

gtrztiva richte vetitionar is precluded from challencing

——— e e D 2 i e e e o e e

his termination at this time. Keller v. School District No. 5,

774 P.2d 409 (Mont. 1989); Schweigert v. Trustees, 163 Mont. 29,
515 P.2d 85 (1973). The time limits éet by law are designed to
provide for prompt resolution of conflicts such as this. Prompt
resolution is in the best interests of all concerned. For
example, if petitioner had promptly filed his appeal and had
prevailed, the new district would have had time to adjust their
budgets and schedules to comply. Now, budgets have been set and
it would be difficult for the district to juggle funds and
schedules in "mid-stream."

I found, after a review of the transcript and exhibits, that
the teachers of the Wilsall and Clyde Park School Districts were

informed before the vote on consclidation that tenure would be

L. . ) :
e T AL

terminated. Both Mr. Franks and Mr. Barish were sure that tha
issue was discussed not only amongst themselves but at the staff

meetings that were held prior to the consolidation election.

.

h

it wags or nnt., Mr

Franks also recalls that tenure was discussed at the public
hearings. This fact makes the delay in filing an appeal even

more aggravating.
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Petitioner had notice of what his rights were and the
opportunity to exercise them. He did not do so in a timely
manner and therefore lost his right to challenge the board's

decision to terminate his employment and, along with that, any

ey

tenure richts and protecticns that he had

While I did not decide on the '"consolidation' issue, if
I had reached that issue I would also have decided against
petitioner. I found no statutory or other authority which pro-
hibited termination based on the fact that a school district
would cease to exist because it was consolidating with another
district. Further, I found no statutory authecrity which man-
dated that the new district assume the tenure and salary
chligations of the old districts. In fact, Section 20-4-203
clearly indicates that tenure applies only to a specific
district. 1In this case it is clear that a new district was
formed and Section 20-4-203 would not apply.

It also appears to this hearings officer that consolida-
tion among smaller districts is a process to be encouraged.
Consolidation will generally add to the financial stability
of districts and enable them to provide enhanced educational
opportunities for their students. Contrary to petitioner's
pcsiticn, I kelieve
a major, positive change. It would be unwise to discourage
consolidation by placing impediments in the way unless those

impediments are clearly dictated by statute.



Petitioner had notice of what his rights were and the
opportunity to exercise them. He did not do so in a timely
manner and therefore lost his right to challenge the board's
decision to terminate his employment and, along with that, any
tenure rights and protections that he had.

While I did not decide on the "consolidation" issue, if
I had reached that issue I would also have decided against
peﬁitioner. I found no statutcry or cther authority which pro-
hibited termination based on the fact that a school district
would cease to exist because it was consolidating with another

len 2 ek 9 nndela . 3 J
trict. Further, I fcund nc statutcry autheority which man-
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dated that the new district assume the tenure and salary
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cbligations of the old districts. 1In

h

act, Section 20-4-203
clearly indicates that tenure applies only to a specific
district. 1In this case it is clear that a.new district was
formed and Section 20-4-203 would not apply.

It also appears to this hearings officer that consolida-

7]

tion among smaller districts is a process to be encocuraged.
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Ccnsclidaticn will generzll 14 £5 tha finan
of districts and enable them to provide enhanced educational
opportunities for their students. Contrary to petitioner's

csition, I believe that anv time that occurs it constitutes

e

a major, positive change. It would be unwise to discourage
consolidation by placing impediments in the way unléss those

impediments are clearly dictated by statute.
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NOTICE OF APPEAL

Either party may appezl the decision of the County
Superintendent to the State Superintendent of Public¢

truetion by sending a notice of appeal to the Super-

-t

"

n

intendent within a timely filing date.
A copy of the notice of acresz
Park-County. Superintendent of Schools, Billie:J. Fleming
- : along with other parties o¢f the contrcversy. The
notice of abpeal shall coﬁtain the following informa-

tion:

forth the naze of the state

perties

L

(e) " a clezzr znd concis2 statement of the matters

=

asserted on appeal;

o ]
ct
jo 3
n
n
n

(&) a statezent indicating that appellz
contested case identifying the county superintendent
from which the zppeal is tzken and whethér the state
superintendent has proper jurisdickion; .

(e) refsrences to the sarticulzar sections of the
statutes and rules involved;

(f) the signature of the Petitioner aznd/or his /her

>

atfcrney;

*

- b - Yyvad o
acis, cgoacouszcns

(g) a copy of the findings of

of law, and order of the county superintendent.

Appeal Procedures as cited in Sections 10-6-122

and 10-6-123 A.R.M.
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