
MINUTES 

MONTANA SENATE 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON BUSINESS & INDUSTRY 

Call to Order: By Chairman J.D. Lynch, on February 6, 1991, at 
10:00 a.m. 

ROLL CALL 

Members Present: 
J.D. Lynch, Chairman (D) 
John Jr. Kennedy, Vice Chairman (D) 
Betty Bruski (D) 
Eve Franklin (D) 
Delwyn Gage (R) 
Thomas Hager (R) 
Jerry Noble (R). 
Gene Thayer (R) 
Bob Williams (D) 

Members Excused: None 

Staff Present: Bart Campbell (Legislative Council). 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Announcements/Discussion: None 

EXECUTIVE ACTION ON SENATE BILL 176 

Motion: 

Senator Thayer made a motion to amend the amendments. 
Senator Thayer made a motion to do pass SB 176 as amended. 

Discussion: 

Bart Campbell went over the amendments for SB 176 (See 
Exhibit 1). 

Amendments, Discussion, and Votes: 

The motion to amend the amendments passed unanimously. 
The motion to do pass SB 176 as amended passed 7 to 2 votes. 
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EXECUTIVE ACTION ON SENATE BILL 137 

Motion: 
Senator Gage made a motion to do not pass SB 137. 

Discussion: 
Bruce MacKenzie, a lawyer with dorsey & whitney, spoke about 

his concerns on the proposed amendments to SB 137 (See Exhibit 
2) • 

Robyn Young, deputy commissioner of securities representing 
the state auditor's department and Montana securities department, 
presented the committee with the NASAA survey of fraud and abuse 
in the financial planning industry (See Exhibit 3). 

Amendments, Discussion, and Votes: 

The motion to do not pass SB 137 passed unanimously. 
ADJOURNMENT 

Adjournment At: 11:10 a.m. 

J.D. LYNCH, Chalrman 

-' /': {,,, ') 

DARAKN;E~S~N-~::~s'e~-etary 

JDL/dia 
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ROLL CALL 

Business&Industr}tOMMITTEE 

LEGISLATIVE SESSION 

NAME PRESENT ABSENT EXCUSED 

Senator Bruski X 

Senator Franklin f 

Senator Gage y 

Senator Hager . I 

I 

Senator Noble 'i 

Senator Thayer 1 
Senator Williams f 
Senator Kennedy t 
Sena tor' Lynch ~ 

Each day attach to minutes. 



Amendments to Senate Bill No. 137 
First Reading Copy 

Requested by Senator Blaylock 
For the Committee on Business and Industry 

1. Page 6, line 8. 
strike: "or" 

2. Page 6, line 15. 
Following: line 14 

Prepared by Bart campbell 
January 23, 1991 

Insert: "(ii) a bank, savings inst,itution, trust company, or 
insurance company; 

(iii) lawyers,accountants, or engineers licensed to 
practice in this state or teachers certified in this state; or" 
Renumber: subsequent subsection 

3. Page 7, line 1. 
Following: "(12)" 
strike: "(a)" 

4. Page 7, line 6. 
Str ike: "( i) " 
Insert: "(a)" 
Renumber: subsequent sUbsections 

5. Page 7,· lines 13 through 15. 
strike: sUbsection (b) in its entirety 

6. Page 11, line 6. 
Following: "registered" 
Insert: "as an investment adviser or as an investment adviser 

representative" 

7. Page 11, line 10. 
Following: "broker-dealers" 
Insert: "and salesmen" 

8. Page 11, line 11. 
Following: "chapter" 
Insert: ", provided that the investment advisory activities of 

salesmen are conducted under the supervision of a broker­
dealer" 

9. Page 11, lines 12 through 15. 
strike: sUbsections (ii) and (iii) in their entirety 
Renumber: subsequent sUbsections 

10. Page 12, line 17. 
strike: "(3) (b) (iv)" 
Insert: "(3)(b)(ii)" 
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11. Page 24, line 10. 
Following: "of" 
Insert: "30-10-201 or" 
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Amendments to Senate Bill No. 176/51L.-L NO. s..B/''7~. 
First Reading Copy 

Requested by Senator Brown 
For the Committee on Business and Industry 

1. Title, line 6. 

Prepared by Bart Campbell 
January 25, 1991 

Following: "MANAGERS" 
strike: "AND LEASING AGENTS" 

2. Title, line 8. 
strike: "OR LEASING AGENT" 

3. Title, line 9. 
Following: "BROKER;" 
Insert: "AND" 

4. Title, line 11 through line 14. 
Following: "LICENSE" on line 11 
strike: remainder of line 11 through "MCA" on line 14 

5. Page 1, line 16 through page 3, line 2. 
strike: the preamble and the statement of intent in their 

entirety 
Insert: " STATEMENT OF INTENT 

A statement of intent is required for this bill because it 
delegates rulemaking authority to the board of realty regulation 
to provide for the licensing and regulation of real estate 
property manag~rs. The legislature intends that the board have 
general authority to adopt rules to implement and enforce the 
licensing procedure, including specific authority to adopt rules 
regarding the procedure for processing license applications and 
issuing licenses, administering examinations, setting criteria 
for grading examinations, establishing disciplinary standards for 
licensees, and establishing procedures for investigating 
complaints against licensees, and to set and modify fees 
commensurate with the costs of licensing and regulating the 
occupation of property manager." 

6. Page 3, line 5, through page 27, line 22. 
strike: everything after the enacting clause 
Insert: "NEW SECTION. section 1. Definitions. As used in 

[sections 1 through 12], the following definitions apply: 
(1) "Board" means the board of realty regulation provided 

for in 2-15-1867. 
(2) "Department" means the department of commerce 

established in 2-15-1801. 
(3) "Lease" means a transfer of possession of real estate 

without the transfer of title to the real estate and includes 
rent, hiring, and any similar term. 
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(4) "Property management firm" means a property management 
business operated by a property manager. 

(5) "Property manager" means an individual who: 
(a) for or with the intent or expectation of receiving a 

fee, commission, or other valuable consideration negotiates or 
attempts to negotiate for another person the lease of real estate 
or the improvements on real estate, collects or attempts to 
collect rents, or advertises or holds himself out as engaged in 
any of these activities; 

(b) is employed by or on behalf of the owner or lessor of 
real estate to conduct the leasing of real estate for a salary; 
or 

(c) engages in the business of charging an advance fee or 
contracting for collection of a fee in connection with a contract 
by which he undertakes to promote leasing in this state through 
listing in a publication or by referral of information concerning 
real estate to a property manager. 

(6) "Property manager associate" means a property manager 
who associates with a property manager owner and does not own an 
interest in a property management firm. 

NEW SECTION. section 2. Exemptions. The provisions of 
[sections 1 through 12] do not apply to: 

(1) a person, partnership, association, trust, or 
corporation that, as owner or lessor, performs any of the acts of 
a property manager with reference to property owned or leased by 
himself; 

(2) a spouse, child, parent, brother, or sister of the 
owner of real estate under lease or available for lease; 

(3) a person who leases out no more than four residential 
real estate units; 

(4) a person acting as attorney-in-fact under the duly 
executed power!of attorney from the owner of real estate 
authorizing the final consummation of any contract for the 
renting or leasing of real estate; 

(5) an attorney in the performance of his duty as an 
attorney; 

(6) a receiver, trustee in bankruptcy, personal 
representative, person selling real estate under order of a 
court, trustee under a trust agreement, deed of trust, or willi 

(7) a public official in the conduct of his official 
duties; 

(8) a person, partnership, association, trust, or 
corporation performing an act with respect to prospecting, 
leasing, drilling, or operating land for hydrocarbons and hard 
minerals or disposing of hydrocarbons, hard minerals, or mining 
rights in the land, whether upon a royalty basis or otherwise; 

(9) a person, partnership, association, or corporation 
acting as the manager of low-income housing complexes that are 
subsidized, directly or indirectly, by this state or an agency or 
subdivision of this state or by the government of or an agency of 
the government of the United states; or 

(10) a person who is a full time salaried employee of the 
owner of the property being managed. 
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NEW SECTION. section 3. License required -- limited to 
persons. (1) (a) A person may not engage in or conduct, directly 
or indirectly, or advertise or hold himself out as engaging in or 
conducting the business or acting in the capacity of a property 
manager or property manager associate without a license or 
without otherwise complying with [sections 1 through 12]. 

(b) A real estate broker may act as a property manager for 
all purposes of [sections 1 through 12] without being licensed as 
a property manager and without meeting any qualifications in 
addition to those required for licensure as a real estate broker. 

(2) A corporation, partnership, or association may not be 
licensed under [sections 1 through 12], but a corporation or a 
partnership may act as a property manager if each corporate 
officer or employee and each partner performing the functions of 
a property manager is licensed as a property manager or is exempt 
from licensure under [sections 1 through 12]. 

NEW SECTION. section 4. License -- qualifications of 
applicant. (1) (a) Licenses may be granted only to individuals 
considered by the board to be of good repute and competent to 
transact the business of a property manager or property manager 
associate in a manner to safeguard the interests of the public. 

(b) The board shall require from an applicant information 
that it considers necessary to determine his honesty, 
trustworthiness, and competency. 

(2) An applicant for a property manager's license: 
(a) must be at least 18 years of age; 
(b) must have graduated from an accredited high school or 

completed an equivalent education, as determined by the board; 
(c) must have been actively engaged as a property manager 

associate for 2 years or have had experience or continuing 
education equivalent to that a property manager associate 
ordinarily would receive during 2 years, as determined by the 
board. The board may waive this experience requirement if it 
finds that an applicant could not obtain employment as a property 
manager associate because of conditions existing in the area 
where he resides. 

(d) shall file an application for license with the 
department; and 

(e) shall furnish written evidence that he has completed 20 
classroom or equivalent hours (in addition to those required to 
secure a property manager associate's license) in a course of 
study approved by the board and taught by instructors approved by 
the board and has satisfactorily completed an examination dealing 
with the material taught in each course. The course of study 
must include the subjects of real estate leasing principles, real 
estate leasing law, and related topics. 

(3) (a) An applicant for a property manager associate's 
license: 

(i) must be at least 18 years of age; 
(ii) must have received credit for completion of 2 years of 

full curriculum study at an accredited high school or completed 
an equivalent education, as determined by the board; 

(iii) shall file an application for a license with the 
department; and 
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(iv) shall furnish written evidence that he has completed 20 
classroom or equivalent hours in a course of study approved by 
the board and taught by instructors approved by the board and has 
satisfactorily completed an examination dealing with the material 
taught in each course. The course of study must include the 
subjects of real estate leasing principles, real estate leasing 
law, and related topics. 

(b) The application must be accompanied by the 
recommendation of the real estate broker or property manager who 
will employ or contract with the applicant and who shall certify 
that the applicant is of good repute and that the real estate 
broker or property manager will actively supervise and train the 
applicant during the period the license remains in effect. 

NEW SECTION. section 5. Examinations. (1) The 
examinations required of applicants in [section 4(2) (e) and 
(3) (a) (iv)] must be in written form and prepared and administered 
by or under the supervision of the board. The examinations must 
be given at least once each 6 months at times and places the 
board prescribes within the state. 

(2) The board shall establish by rule the content of the 
examinations and the requirements to satisfactorily complete the 
examinations. 

NEW SECTION. section 6. License -- form - delivery -­
display -- pocket card. (1) The board shall prescribe the form 
of the license that must bear the seal of the board. 

(2) The license of a property manager associate must be 
delivered or mailed to the real estate broker or property manager 
with whom the property manager associate is associated and must 
be kept in the custody and control of the broker or property 
manager. 

(3) A prpperty manager shall display his own license 
conspicuously in his place of business. 

(4) The department shall annually prepare and deliver to 
each licensee a pocket card in a form prescribed by the board. 

NEW SECTION. section 7. Transactions with nonlicensed 
persons. A property manager may not employ or compensate, 
directly or indirectly, a person for performing the acts 
regulated by [sections 1 through 12] who is not a licensed 
property manager or property manager associate. 

NEW SECTION. section 8. Property manager associate -­
notice to department of change of association. (1) A property 
manager associate may not be associated with or under contract to 
more than one real estate broker or property manager and may not 
perform services for a real estate broker or property manager 
other than the one designated on the license issued to the 
property manager associate. 

(2) Before a licensed property manager associate changes 
his association or contractual relationship from one broker owner 
or property manager to another, he shall notify the department 
and obtain from the department a license to work for or with that 
broker owner or property manager. 
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(3) A property manager associate, on termination of his 
association or contractual relationship, shall surrender his 
pocket card to the broker owner or property manager, who shall 
return the property manager associate's license and pocket card 
to the department for cancellation. 

NEW SECTION. section 9. No taxation by municipality. A 
license fee or tax may not be imposed on a licensee under 
[sections 1 through 12] by a municipality or any other political 
subdivision of the state. 

NEW SECTION. section 10. Revocation or suspension of 
license -- initiation of proceedings -- grounds. The board may 
on its own motion and shall on the sworn complaint in writing of 
a complainant investigate the actions of a licensee, subject to 
37-1-101 and 37-1-121, and may revoke or suspend a license on the 
grounds that the licensee: 

(1) is guilty of fraud or deceit in procuring or attempting 
to procure a license; 

(2) is unfit or incompetent by reason of negligence, habit, 
or other causes; 

(3) is guilty of unprofessional conduct as defined by rules 
of the board; 

(4) has willfully or repeatedly violated provisions of 
[sections 1 through 12]. 

NEW SECTION. section 11. Penalties -- criminal -- ciVil. 
A person acting without a license or while his license is 
suspended or revoked or a person who violates any provision of 
[sections 1 through 12] is guilty of a misdemeanor and is subject 
to the criminal and civil penalty provisions of 37-51-323. 

NEW SECTI0N. section 12. Action for compensation limited 
to licensee. A person engaged in the business of or acting in 
the capacity of a licensee under [sections 1 through 12] may not 
bring or maintain any action in the courts for the collection of 
compensation for the lease of real estate,without first alleging 
and proving that he was duly licensed or authorized to act under 
the provisions of [sections 1 through 12] at the time the alleged 
cause of action or claim arose. 

NEW SECTION. section 13. Codification instruction. 
[Sections 1 through 12) are intended to be codified as an 
integral part of Title 37, chapter 51, and the provisions of 
Title 37, chapter 51, apply to [sections 1 through 12]." 
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December 1990 

Legislative Audit Committee 
State of Montana 

Report to the Legislature 

Sunrise Report -- 1991 Biennium 

Summary of Sunrise Proposals for the Licensure of: 

~ Respiratory Care Practitioners 
~ Naturopathic Physicians 
~ Midwives 
~ Auctioneers 
~ Property Managers 

Direct comments/inquiries to: 
Office of the Legislative Auditor 
Room 135, State Capitol 
Helena, Montana 59620 90SP-45 



SENATE MEMBERS 
Greg Jergeson 

Vice Chairman 
Thomu Keating 
Tom Rumussen 
Mike Walker 

LEGISLATIVE AUDIT COMMITTEE 
MONTANA STATE LEGISLATURE 

HOUSE MEMBERS 
John Cobb 

Chairman 
Mike Kadu 
Robert Pavlovich 
Bruce Simon 

December 1990 

Room 135, State Capitol 
Helena, MT 59620 
(406) 444·3122 

The 52nd Montana State Legislature: 

This report is in response to the Sunrise law which requires 
the Legislative Audit Committee to evaluate qualifying proposals to 
establish new professional or occupational licensing programs. 
During the 1991 Biennium, the Committee evaluated proposals for the 
licensing of respiratory care practitioners, naturopathic 
physicians, midwives, auctioneers, and property managers. 

Section 2-8-203, MCA, requires the Committee to report to the 
legislature on its recommendations as to whether each of the 
professions or occupations should be licensed by the state. The 
Committee is to include in the report its estimates of the costs of 
each of the licensing programs and a schedule of fees to recover 
these costs. The Committee's recommendations are shown starting on 
page 3. 'The Committee's estimates for costs and fees are shown on 
page 5. 

Respect1v~lY siZ,ed' 
1 po (~; 'P 

Repre entative John Cobb, Chairman 
Leg~slative Audit Committee 

'~'U7~'tJ~ 
Senator Greg Jergeson, Vice Chairman 
Legislative Audit Committee 



Introduction 

Legislative Audit Committee 
SUNRISE -- 1991 BIENNIUM 

The intent of the Sunrise Law (Chapter 266, Laws of Montana 1987) was to improve 
the Legislature's ability to evaluate the need for new professional and occupa­
tion licensing programs. Under this law, the Legislative Audit Committee is 
required to evaluate any qualifying proposal to: 1) establish a new licensing 
board; 2) add another occupation or profession to an existing board; or 3) 
consolidate any existing licensing boards. 

In order for a proposal to qualify for review, the applicant must submit the 
proposal in the form of a report to the Legislative Audit Committee at least 
180 days before the start of the legislative session. The report must provide 
information to the Committee related to the need for licensure and how the 
proposed board will operate. An application fee is also required. 

After the Legislative Audit Committee receives the completed report and 
application fee, the Committee will hold a public meeting to consider the report. 
The Committee hears testimony from the applicant and any other interested 
parties. The Committee considers information presented in the applicant's report 
and testimony given at the public hearing to make its recommendation as to 
whether the profession or occupation should be licensed. Section 2-8-203, MCA, 
requires the Committee to make its recommendation in a report to the legislature 
for its next regular session. The report must also include an estimate of the 
cost to the state for each of the licensing programs along with a proposed 
schedule of fees that will recover the costs of each program. 

October 1. 1990 Hearings 

On October 1, 1990 the Legislative Audit Committee heard testimony concerning 
proposals for three new licensing programs: respiratory care practitioners, 
naturopathic physicians, and midwives. The public was notified of the meeting 
through an August 23, 1990 press release. In addition, each applicant was asked 
to identify groups that would be interested in their proposal. Based on the 
above information, and contacts made by the Legislative Auditor, a mailing list 
was developed. Individuals and groups on this list were informed of the public 
hearings. 

There was a large turnout for the October meeting. The Committee heard from 
several proponents and opponents for each proposal. Other individuals offered 
suggestions for the regulation of the affected professions or discussed their 
experiences related to the professions. Staff for the Department of Commerce 
offered suggestions related to each proposed licensing bill. Department 
officials also presented information on projected costs to run the new licensing 
programs. 

The Committee members had numerous questions for the applicants and for others 
who presented testimony. After Committee discussion, the members voted on 
whether to recommend state licensure for each of the involved professions. They 
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Respiratory Care Practitioners 

A motion was made by Senator Keating that the Committee recommend licensure for 
respiratory care practitioners. The Committee voted as follows on the motion: 

Senator Jergeson - Yes Representative Cobb - Yes 
Senator Keating - Yes Representative Kadas - Yes 
Senator Rasmussen Yes Representative Pavlovich - Yes 
Senator Walker - Yes Representative Simon - No 

The motion carried seven to one. 

Naturopathic Physicians 

A motion was made by Representative Kadas that the Committee recommend licensure 
for naturopathic physicians. The Committee voted as follows on the motion: 

Senator Jergeson 
Senator Keating 
Senator Rasmussen 
Senator Walker 

- Yes 
- No 
- Yes 
- Yes 

The motion carried five to three. 

Midwives 

Representative Cobb 
Representative Kadas 
Representative Pavlovich 
Representative Simon 

- No 
- Yes 
- Yes 
- No 

A motion was made by Senator Jergeson that the Committee recommend licensure for 
midwives. The Committee voted as follows on the motion: 

Senator Jergeson 
Seriator Keating 
Senator Rasmufsen 
Senator Walker 

- Yes 
- Yes 
- Yes 
- Yes 

The motion carried seven to one. 

Auctioneers. 

Representative Cobb - No 
Representative Kadas - Yes 
Representative Pavlovich - Yes 
Representative Simon - Yes 

A motion was made by Senator Keating that the Committee recommend licensure for 
auctioneers. The Committee voted as follows on the motion: 

Senator Jergeson - No Representative Cobb - No 
Senator Keating - Yes Representative Kadas - No 
Senator Rasmussen - Yes Representative Pavlovich - Yes 
Senator Walker - Absent Representative Simon - No 

The motion failed three to four. 
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SUNRISE PROPOSALS •• PROJECTED EXPENDITURES AND REVENUES 

I "'Expenditures'" •••••·••••••••··•••·• •••• ·Revenues ••••• • ••• •• .••••••• • •••• 
Profession I Fee Fee , of AmcM.nt , of AmcM.nt 

I 1st Year 2nd Year Types Amo4..nts 1st yr 1st yr 2nd Yr 2nd Yr 
-* •• * ••• _---- I -.. _*-----_ .. _-_.-. ... _*--_.-. __ ._._-.-.. __ ._.--------_ ..... _ .... _._.-._---... 
Respiratory I S16,765 S13,900 Applic & Lic S70 300 S21,000 30 S2,100 
Care I Examination sao 10 saoo 10 saoo 
Practitioners I Renewal S50 0 SO 150 S7,500 

I T~o Permi t S50 30 S1,500 30 S1,500 
I Late Renewal S20 a so 10 S200 
[ Inactive S20 5 S100 5 S100 
[ ... -_ ...... . .............. 
I Total S23,400 S12,200 
I -_ .... -_ ....... _-. [ .._-------_. __ .. __ .... - .. _-------- .. _--- .. _- .... _-------_.-_._-_ ...... _--.-----------

Naturopathic [ 16,072 14,387 Appl ication S300 14 14,200 3 S900 
Physicians I Examination S350 3 S1,050 3 S1,050 

I License S350 14 14,900 2 S700 
[ Renewal S350 0 SO 14 14,900 
I .-------- --------. 
[ Total S10,150 S7,550 
I 

-- .. --_ .. __ .... _. I ---------_ .. _._- .. -- .. -._-----.- .. _--_ .. _------------------ .. -.... _ ...... _----------
Midwives I sa, 625 sa, 000 Application S150 0 SO 15 S2,250 

[ Examination S300 ° SO 15 14,500 
I License S300 0 SO 15 14,500 
I Renewal S300 0 SO 0 SO 
I Provo License S200 25 S5,000 a SO 
[ ._ ......... _ ........ -
I Total S5,000 S11,250 
[ 

--_.- .. --- ... - [ ----------------_ .. - -------------_ .. _---------- .. _ .. -..... _ ... _._--_ .. _---------_ ..... 
Auctioneers [ S15,757 S10,200 Appl i c & Exam S25 150 S3,750 a SO 

I License S100 150 S15,000 ° SO 
I Renewal S100 ° SO 150 S15,000 
I .......•. ------ ... 
I Total S18,750 S15,000 
I 

...... - ................. I --- .. --------_ ..... _-- --_ ... _--- .. _--_ .... -........ _--_._--_ ...... _-- .............. -..... -....... 
Property , I S20,582 sa, 878 Appl i c & Exam 140 250 S10,000 30 S1,200 
Managers I License(assoc) S35 150 S5,250 18 1630 

I License(mgr) 165 100 16,500 12 S780 
I Renewal (assoc) S25 0 SO 150 S3,750 
I Renewal (mgr) S50 a SO 100 S5,000 
I .. -- ........ ---_ .. _---
I Total S21,750 S11,36O 
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2200 FIRST BANK PLACE EAST 
XJNNJ!APOLIS, )lIlfIfBSOTA 554011 

(612)340-2600 

201 FIRST AVENUE S. W., SUITE 340 
ROCHBSTBR, MINNBSOTA 55902 

(1107) 268· 31116 

1200 FIRST INTERSTATE CENTER 
BILLINOS, MonANA 59103 

(406) 2112-3600 

127 EAST FRONT STREET 
MISSOULA, MONTANA 59802 

(406)721-6025 

Senator J. D. Lynch 
Chairman 

A PARTJIf~R"HIP brCLUDINO PflQFI'!!'II1IIONAt. CORroRATION!'II 

201 DAVIDSON BUILDING 

8 THIRD STREET NORTH 

GREAT FALLS, MONTANA 59401 

(406)727-3632 

FAX (.106) 127- :16:11\ 

February 5, 1991 
BRUCE A. MAcKENZIE 

Senate Business and Industry Committee 
State Capitol 
Helena, Montana 59620 

Re: Senate Bill 137 Amendment 

S ~. I' ~ .. ~ " 
i-H ", 

Dear Senator Lynch and Members of the Committee: 

3/50 PARK AVENUE 
NBW YORK, NBW YORl[ 1001U! 

(212) 4.111-9200 

1300 CONNECTICUT AVENUE. If. W. 
WABBINOTON,D.C.lloo36 

(202)6157-0700 

3 ORACECHURCH STREET 
LONDON BCOV OAT, BNOLAND 

01-929-3334 

36. RUE TROlfCHET 

75009 PARIS, FIlANCB 
01-42-66-159-49 

We have reviewed facsimile copies of the proposed 
amendments suggested by the Deputy Commissioner of Securities 
to Senate Bill 137 and copies of the Deputy's amended testimony 
showing a section-by-section analysis of the bill dated January 
29, 1991. We are encouraged by the amendments which remove 
banks, savings and loans, trust companies, registered broker 
dealers, engineers, lawyers and certified public accountants 
(collectively "regulated entities") from the definition of an 
"Investment Advisor". The additional clarifications the 

I 

Commissioner has provided with respect to Financial Planners 
who would be included under the Act as Investment Advisors 
appear appropriate and we defer to their experience as to 
whether these individuals are avoiding the registration 
requirements of the Act by using the term "Financial Planner". 

We do not, however, agree with the Commissioner's 
assessment with respect to the changes in the liability 
provisions of the state's Security Act proposed by Senate Bill 
137. On page 6 of the Deputy Commissioner's summary of the 
bill dated January 29, 1991, there is an assertion that the 
proposed language is in compliance with amendments to the 
Uniform Securities Act which have been adopted by over twenty 
states. This is not accurate. 

The language suggested by Section 4 of Senate Bill 137 
is taken from amendments which were proposed to the Uniform 
Securities Act in 1981 and 1986 by the North American 
Securities Administrators Association ("NASAA"). This language 
was not adopted by the National Conference of Uniform State 



Senator J. D. Lynch 
Senate Business and 

Industry Committee 

DORSEY & WHITNEY 

-2- February 5, 1991 

Laws after being criticized by the American Bar Association, 
the Securities Industry Association and other industry and 
regulatory authorities. Attached as Exhibit A to this letter 
is a copy of the Uniform Securities Act Civil Liability section 
together with annotations showing the NASAA proposed amendments 
in 1981 and 1986. The NASAA proposals do not appear in the 
Uniform Securities Act. The language of Section 4 of Senate 
Bill 137 conforms to the proposed 1986 amendment by NASAA. It 
is not the language of the Uniform Securities Act as adopted by 
the National Conference of Uniform State Laws. 

Similarly, we must dispute the statement by the 
Commissioner's office that these amendments have been adopted 
in over twenty states. While our time was limited, our review 
of all fifty state laws reveals only ten states have adopted 
specific provisions imposing liability on those providing 
investment advisory services. Attached as Exhibit B to this 
testimony is a listing of those state statutes with a summary 
of the liability imposed by those statutes. We would note that 
the liability suggested by the Commissioner's Office is 
significantly broader than any other states reviewed with the 
exception of Alabama. We note that a number of the states have 
significantly limited the liability of investment advisors 
solely to registration violations and intentional untrue 
statements or fraudulent acts. In addition, Ohio and 
Pennsylvania require that the violations occur in connection 
with the purchase and sale of securities while some states 
restrict liability solely to contracts which violate specific 
prOVISIons of the investment advisor provisions of the 
Securities Act. 

We agree with the amendment to the liability prOVISIon 
which would impose strict liability for failure to register as 
an Investment Advisor. Such a change is in conformance with 
the Uniform Securities Act and has long been missing from 
Montana securities laws. We do not, however, concur in the 
remaining amendments to Montana Code Annotated Sections 
30-10-301 and 307 as proposed by Sections 3 and 4 of Senate 
Bill 137. The proposed amendments would significantly expand 
the liability provisions under the Securities Act and do not 
conform to the provisions of the Uniform Act or many other 
state securities laws. Instead they adopt the proposed 
amendments to the Uniform Securities Act which have been 
rejected by the National Conference on Uniform State Laws, the 



Senator J. D. Lynch 
Senate Business and 

Industry Committee 

DORSEY & WHITNEY 

-3- February 5, 1991 

American Bar Association and industry groups knowledgable in 
the area. 

We respectfully request the Committee to approve only 
the amendments restoring the definition of Investment Advisors 
to exclude regulated entities and to restrict the change in the 
liability provision solely to the inclusion of liability to 
Investment Advisors for failure to register. 

BAM:dk-g 
Encs. 
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Thank you for your attention to this matter. 

With best regards. 

Sincerely, 
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EXHIBIT A 
1566 Uniform Securltle. Act 83S 12-88 

of the rule or order. [No indictment or information may be returned under this act 
more than fiw years after the alleged violation.] 

(b) The [Administrator] may refer such evidence as is available concerning 
violations of this act or of any rule or order hereunder to the [attorney general or the 
proper district attorney]' who may, with or without such a reference, institute the 
appropriate criminal proceedings under this act. 

(c) Nothing in this act limits the power of the state to punish any person for any 
conduct which constitutes a crime by statute or at common law. 

O{fic:ial Code Comment 

.01 [Sec. -I09-Crimin.1/ PI'n.1/lie,<j.-On the 
meaning of "willfully," see the (omment under 
§ 204(a)(2)(B). The sentence in brackets in § 409(a) 

is an optional provision for any state which does not 
have a general criminal statute of limitations. 

Sec. 410. [Civil liabilities.] (a) Any person who 

(1) offers or sells a security in violation of section 201(a), 301, or 40S(b), or of any 
rule or order under section -t03 which requires the affirmative approval of sales 
literature before it is used, or of any condition imposed under section 304(d), 30S(g), or r" "'J 
305(h), or f 

(2) offers or sells a security by means of any untrue statement of a material fact or 
any omission to state a material fact necessary in order to make the statements made, 
in the light of the circumstances under which they are made, not misleading (the buyer 
not knowing of the untruth or omission), and who does not sustain the burden of proof 
that he did not know, and in the exercise of reasonable care could not have known, of 
the untruth or omission, is liable to the person buying the security from him, who may 
sue either at law or in equity to recover the consideration paid for the security, 
together with interest at six percent per year from the date of payment, costs, and 
reasonahle attorneys' fees, le~s the amount of any income received on the security, 
upon the tender of the security, or for damages if he no longer owns the security. 

(b) Every person who directly or indirectly controls a seller liable under subsection 
(a), e\'ery partner, officer, or director of such a seller, every person occupying a similar 
status or performing similar functions, every employee of such a seller who materially 
aids in the sale, and e\'ery broker-dealer or agent who materially aids in the sale are 
also liable jointly and severally with and to the same extent as the seller, unless the 
non-seller who is so liable sustains the burden of proof that he did not know, and in 
exercise of reasonable care could not have known, of the existence of the facts by reason 
of which the liability is alleged to exist. There is contribution as in cases of contract 
among the several persons so liable. 

(c) Any tender specified in this section may be made at any time before entry of 
judgment. 

(d) Every cause of action under this statute survives the death of any person who 
might have been a plaintiff or defendant. 

,5549 

" 
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STATE 

Alabama 

Connecticut 

Georgia 

Indiana 

Maryland 

Ohio 

Oklahoma 

Pennsylvania 

South Dakota 

Virginia 
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EXHIBIT B 

SECTION 

8-6-19 
(Effective 1-1-91) 

36-498 

10-5-14 

23-2-1-19 

LIABILITY IMPOSED 

Investment advisor 
registration and investment 
advisor unlawful acts 
including regulation 
violations 

Limited to investment advisor 
registration provisions and 
specific unlawful practices 
of investment advisors 

Relates solely to investment 
advisor contracts made in 
violation of the Act 

Limited to registration 
violations and specific 
investment advisor 
responsibility provisions 

11-703(3) Limited to making of untrue 
(Effective 10-1-90) statements and registration 

violations 

1707.42 

408(c) 

407(f) 
(Effective 2-16-91) 

47-31A-410(b) 
(Effective 7-1-89) 

13.1-522(B) 

Limited to advice in 
connection with the purchase 
or sale of security. 
Separate liability for 
advisors from other civil 
liability provisions 

Registration violations or 
engages in fraudulent activity 

Registration violation, 
unlawful activity in 
connection with the purchase 
of securities 

Limited to untrue statements, 
contracts which provide for 
(1) share of capital gains, 
(2) assign the contract 
without consent, and 
registration violations 

Limited to willful and 
material violations of 
investment advisor unlawful 
provisions, registration 
provisions and fraudulent 
activity 
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SRaATR STAMDIRG COMMITTEE REPORT 

HR. PRESIDENT. 

Page 1 of 1 
February 6, 1991 

We, your com.ittee on Business and Industry having had under 
consideration Senate Bill No. 137 (first reading copy -- white), 
respectfully report that Senate Bill No. 137 do not pass. 

Signedt ____ ~~~~~_+--~'-------
Jo 

At. ;~~h.1 
.5'(6 d/b 
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I 
We, your cOM.ittee on Business and Industry having had under 

consideration Senate Bill No. 176 (first reading copy -- white), 
respectfully report that Senate Bill No. 176 be aMended and as so 
a.ended do passl 

1.' Title, line 6. 
Following. "MANAGERS" 
Strike. "AND LEASING AGENTS" 

2. Title, line 8. 
Strike. "OR LEASING AGENT" 

3. Title, line 9. 
rollowing. "BROKER," 
Insert. "AND" 

4. Title, line 11 through line 14. 
Following. "LICENSE" on line 11 
Strikes reaainder of line 11 through "MCA" on line 14 

5. Page 1, line 16 through page 3, line 2. 
Strike. the preaMble and the statement of intent in their 

entirety 
Insert, • STATEMENT OF INTENT 

A state.ent of intent is required for this bill because it 
delegates ruleaaking authority to the board of realty regulation 
to provide tor the licensing and regulation of real estate 
property .anagers. The legislature intends that the board have 
general authority to adopt rules to implement and enforoe the 
licensing procedure, including specific authority to adopt rules 
regatding the procedure for processing license applic,tions and 
issuing 'licenses, administering examinations, setting criteria 
tor grading examinations, establishing disciplinary standards for 
license •• , and establishing procedures for investigating 
coaplaints against licensees, and to set and modify fees 
coaaensurate with the costs of licensing and regulating the 
occupation of property manager." 

6. Page 3" line 5, through page 27, line 22. 
,Strike. everything after the enacting clause 
Insertl"RIW SICTION. Section 1. Definitions. As used in 

, (sections 1 through 12], the following definitions apply, 
(1) "Board" .eans the board of realty regulation provjded 

for in 2-15-1867. 
(2) "DepartMent" Means the department of co •• erce 

: established in 2-15-1801. 

271133SC.Sji 
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;",'.>.:~"(' . (3)';-Lease w aeans a transfer of possession of real estate' 
k~:~:.;,;'~~"i tbout the transfer of . title to the real' estate and includes 
~~;.;,;:' .~ent, 'hiring, and any siailar tera. . 
i\\' : ' ",Co:'> ' . (4) ···Property .anagellent fira- aeans a property flanagellent 

busin.ssoperated by a property manager. 
", (5)' ·Property manager-' .eans an individual who t . 

. (a) .' for or with the' intent or expectation of receiving a 
fee,co •• ission, or other valuable consideration negotiates or 

··att~.ptsto negotiate for anotber person tbe lease of real estate 
'. or' tbe' improvements on real;' estate, collects or attempts to 

oollect rents, or advertises or holds bimself out as engaged in 
any'of tbese activities, 

. ~ (b)"is employed by or on behalf of the owner or lessor of 
,~:real estate to conduct the leasing of real estate for a salary, 

·i'. '·· •. or,j:' . 
. ~ (c)' engages in the business of charging an advance fee or 

contracting for collection of a fee in connection with a contract 
'. by which be undertakes to promote leaSing in tbis state through 
listing in a publication or by referral of inforaation concerning 
real estate to a property aanager. 

, .. (6) '·Property lIanager associate- aeans a' property aanager 
" " '. who.s.ociates with a property aanager owner and does not own an 

interest in.a property aanagellent firm. 

NI' SICTION. SectioD 2. BxeaptioDs. The prOVisions of 
[sections 1 through 12] do not apply tOt 

(1) a person, partnership, association, trust, or 
. corporation that, as owner or lessor, perforas any of the acts of 

" .. a'property aanager with reference to prope~ty owned or leased by 
,hi ••• lf, 

. (2) a spouse, child, parent, brother, or sister of the 
,f. owner of real estate under lease or available for lyse J 
';iJ., . . (3)· a person who leases out no more than four residential ";;.,:,: 

real.estate units, 
.... ..,:' ~;( 4 )., 'a person acting· as attorney-in-fact under the' duly 
·executed·power of attorney fro. the owner of real estate 

izing the final consu.aation of any contract for the 
tenting or leasing of real'eltate, 
>~\~'~' (5): 'an attorney in the performance of his duty as an 

torne-YI,· 
. J: (6): 'a receiver, trustee in bankruptoy, personal 

resentattve, person selling real estate under order of a 
rt',,:trultee under a trust agreeaent, deed of trust, or will, 
it"} ~a public official in the conduct of his official 
ie. " 

',., 
2 211133SC.Sji 
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;:..~ : -:" . . (',' ~:. '". . ,'~;' ,-' .. :~, , '\ " .. ,'. ,"' . , ;: '. ",' ; -"', " 

li~a,pe'rsontPa:rtnerabipi ~.'lJIsoc·i.t}on, ;tru.t~: or·' 
rati'on' performing an~;.act with respeet,to.proapect1ng, . 

<; asing,i";:dr1lling, or operating land for hy~rocarbon.':.Ddhard 
.,;:;;;\;.1nerallS':~~r·.'>;d18posin9 of hydrocarbons, hard';'.lneral.,):()r> ain1ng,. 

":"" r19ht."in;i~th. land, '. whether" upon: a royalty. basis or . otherwise, . 
. j"" . ('9 ).ii:?aiper8on~· partnership, . a.soe1at10~,·;~~pr~~c~r~,~ration 

,acting ' •.• };:~l'te 'aanager of ,low'" income ho~si~gi~eO'.pl:.x.s";that are 
: sub.idize\i·,:;dlrectly or indireotly, by thl.;~.t.tC!f.or an" agency or 

'8ubdivisior{<of;:this 8tate or.by¥'the governaent':;;of\oranagency of " . 
: .. ' govern.ent>'ofthe· United ,States , or·'. Of,,: 't" ..... :.,.' ":,(~. '. .,f) 
.' 10 };~~':a':t'perllon .who i8 :a full time salarie'~ ", •• ploye.,;;of the 

WD4Ilr·'··0 *" ·":~pJ."ope,rty being:; .anaged.· '>~;~L,/,,:·,~~;f~.:f ;:,r~ . 
; \ i#~;~~'.;I:, :i:::'c\~';::'~": , \r'i.,'; :i~;~\~::"lj , .. ,:<,':~"<"i';~l~';' , . 

,a.=IolMooo~~~O~':;· "'Section 3 .",' " License reguire4i........ 11.1 ted to . 
'.,;':;,;:ir( lJ<iJ .)'A person,~ a.y not engage· in 'or, conduct, ~'d1rectly 
:l.re'ct,lY "o,,{advertise . or hold hiaself out •• ~eng.ging .in or,. 

··'tJ\e[:buaine.ssF:o":"acting in the" a,apa~1~Y' oft'.: property,; . 
. ,' . : ,lIan.ger .• ,'o.eiate wi tho~t·;i6,.11oen •• ~r, . 

o.pl':lng;w1~b: [seotion. ~:~,/tllr()uqh'" 12.f~~t'. '. ,'. 
~tate~~bi',~k.rl:r.ay act .s a'pr~perty., •• ltag.r tor:'·' 
. tion.t:)'l?~,thr~Ugh.' 12] '.w1thou't·, belng",licensed as 

. ;:w1~tiout~.8eting any QUf:11floatloll.;< in '. \ 
T·i ••• n"ir'd~for;'lieensure .. asia/teal"e8tate' broker,.' 

.. 'c·,............... n;':}lpartnfarship·"or ••• oc:ilation •• v.not be 
. .' .;~:~!'Fthro\lgh12] "but:(a"corporatlon or a"), 
". .'.a.?'aff"~()p.rty aanilger\J,:t,i,icb,;corporate ';:::i}} 

. , .. ' .nd~i:_ach:'7,paX'tner p'erfonlilf,;:(~be':funotlons of.;:;' ~ 
rt~V\~II.r,a~l. .: lic.,ft •• d}': •• a property, ;, •• 1I.98r·,'-o1'<1s exeapt' 

r , [ s~ct:lon. "1 . through ~12 J ~. ,;llt,.~" r, ',: ;"" .;~: . 
'; :~·~~i,,~,,:,.,~t".t~~E:~~~',~,:·~ .'. ';';:: ' ' ~,'·'~,~~,.j:~~~';':J·~~~:7~~::~\/;·Y;'r~,···,·t'~~"··, ,',;-'t 

_..u..o.o~""'~~(i"t..~'·· 101l~t' ,'Il'L1cena. - ... ~;i~q •• l1f1oatt.o.u"/ ·of 
.' LiO'ii: •. ·· ,· •• ~~ay be . grant~(frtol''t~ •. ;;.:E~;:~:l.ndi vidual s 

.... , ............. , l~~'o;:b~>;.Of:· good; rep\l.t.~1i.,(t~;~~O.P.t~;llt to , 
jr:' of;Yaip't'opert y. .anageri~roJ!~P~oP. rtY':'.an age .. 

~ •• lnllte. r;'to!~~f:~9a.rd th.'1ri'ii;.~",.~.);lOf'i'tb~"1rPUbliC . 
...... ['{'a..... '. iJhal~..;~~~"qUlre' tro. a~'~a,p~1oa!'t ';infti.~ation_1~ . 
• 14!14u~.'v'n.9,es.a~ .. :.~~~deterain.·':'1!1~' .chlestYi·~'j~i~\;;::.' (: 

'~oo.p.t'fl'tidY.' ·l'Jt,.~(\t7: >:,:;:'~t;~t~t! 
,~·tor~\:a)propertyr'.a~,' ·o.n •• tt·,;' 

1 •• ~t.j:i18.JY.at.~' o!: age~~ .> ~~);<~, ~~~~~~, 
,"oraduat.e4'·;ifroa an' accredt" dJ~19h'i ,.choo1 or,. 
ent:educat10n, asdeter.ifttd by·the~boardJ': 
, <1:~.);';'· '~;,' " " " 

'27:11i
33S(L 8j'1:"",':" ", . 
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(c) Must have been 'actively engaged as a prope~ty manager 
associate for 2 years or have had experience or continuing 
education equivalent to that a property aanager associate 
ordinarily would receive during 2 years, as determined by the 

, board. "The'board aay waive this experience requireMent if it 
finds'that an applicant could not obtain eaployaent as a property 
aanager associate because of conditions exlsting in the area 
where'he resides. 
",(d)'- shall file an application for license with the 

'departMent, and 
;~e)i;shall furnish written evidence that he has coapleted 20 

classrooa or equivalent ,hours (in addition to those required to 
secure a property aanager associate's license) in a course of 
study approved by the board and taught by instructors approved by 
the board and has satisfactorily completed an exaaination dealing 
wlththe aaterial taught in each course. The course of study 
austinclude the subjects of real estate leasing principles, real 
estate leasing law, and related topics. 
, '(3) (a) An applicant for a property aanager associate'. 
licensel. 

'" C i) must be at least 18 years of age J 
'(il) Must have received credit for coapletion of 2 years of 

full ,curriculuM study at an accredited high school or cOMPleted 
aniequivalent education, as determined by the board, 
, '(lii) shall file an application for a license with the 
department, and 

(iv) shall furnish written evidence that he has coapleted 20 
, classroom or equivalent,hours in a course of study approved by 
the board and taught by instructors approved by the board and has 
satisfactorily coapleted an exaaination dealino with the material 
taught in each course. The course of study Blust include the 
sub,ectsof real estate leasing principles, real es,ate leasing 
law, ,and related topics.' 

. ,(b) The applioation aust be accompanied by the 
reco •• endation of the real estate broker'or property •• nager who 

, wille.ploy or contract with the applicant and who shall certify 
~~tbat;theapplicant is of ' good repute and that~the real eltate 

,':.,brokerror property aanaoer will actively supervise and train the 
;~appllc.nt durlng the period the license reaalns ln effect. 

'. II! SBeTtoR. Section 5. Ixaainationa. (1) The> 
'~.: Jre.a.inations required of applicants in [section 4 (2) (e): and 
:;}~rH3) (a)(1v)) aust be in wrltten form and prepared and adainistered 
, : '."~by, or under the supervision of the board. 'l'he examinations .ust 

~b.;9iven at least once each 6 months at times and places the 
':,boardprescribes within the state. 

", ". 

:' 

4 211133SC.Sji. 
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;,,7·:~;jt~/~;~ '. " ." .,' , ' '" 
'1lIII.u.-.1IIoI!I'~~:'-1-.'· ,,8.ction~ le· .. ":: RevooatioD",or 'au8pentt'loD of ., 

:-""~L ...... tl.tion ;()f'~prooeeding8 --7't:o'und.'fi;f~: !he .' board a.y "'." ,1 

:"ft""~""-"""ion"and .ball on the sworl1',coaplalnt':-;inwriting of /' 
__ ., ___ ._ " ":inveatlgate :;the actions ,of:alicen·se., subject to';,;::(,; 

........ " .. ''''' 7.-1"'121 , and May revoJte : or;'suape'nd, a .11oen •• 'onthe)ff 
e l'tcenseet': .... ,., ·"t:·:~f~";J'i'eh;~;' "".,;;,' ?",'V"".· 

•... ' , .... , 'gu1ltyof fraUd~or'deceit in~i~~o~~rln9·;or·:a·tte.Pting· ' 
'to procur'$,·at..:llcense, ,"f'>;: ",: •. ;, ,';C>:i~:: ·':.r;, .... ,' . ",.:;;,'''. 'h 

;<":':~, " ('2 )~;i~:l.'unfi tor inco.petent by reason'ot~{negllQence~ habit;' 
'., .. ' ·hers.:i:,au.es, , .. ,.·,":1~' ". ·,t::f:,:t~.. i.i. : <.·C' ' 

'. t;3l~~11.$gUl1 tyof . unprof.· •• lonal 'conduct· !.as:defined~:'by rules'·" 
\' ,,<::t;.bo'llrd Jr~ j~.. ;":' ", :i,':-:'r::,}:"\:'.; :;" ,.,),: ,',~ : ~ :.of·' ~J·:}~t~.·, ,>~,?~ " ~-" ... ~'. ~~~< ' ' 

<('4t~!tfha.~ willfully{'or/ repeatedly·'vt~l~ted:.t:prO~ision·s" of 
t~r;~t~~'Jt~~~O~rrl,2,]~~~~t~{tii~~L;i"" ,~,,:~.': .~}i'~' < ••• ,1. <,' " 
;,RJ:Wl~~BC"IQN .';! 8.ot~olf'11"~:· Penalties-:-- e~iainar~- civil. 
rllon'.aetingwl thout~'t':'a·f'li.cense or while his'! lioense '~ls!. .' 

e' ..... r::revoked: or~a:;~lJer.on· who violates arty : P'rov18ion of" '.' .". 
. r·oug1i(i'12F~i.l~+9ull ty of a .i.de.eanor'.~'an4'> Is, .ub1ect··;~:'0.\, 

.~.~ .. ~ ..... _ln.f'land';dci 'l/l1!~~.nal ty provisions: of 37'::,51-323.'. ..,~.\ .. ;,;;>.':' 
.','F·<'·""'" . ~~~;~,t :.:.:;:.,,;;,':"::':<, ·<'I::<>:.:2~~j"j-:t;~·'~J,>~, , , 'j"", ;)1~' ", 

&I.=~""~' &',:::.' ~'~~:8ect,:l~ri:~::£2:!.: Action for ~o.p'en.atlon; liaited 
lie.na ••...... Aperlc»D':'erig'aged,ln the; busineludot" or'aetin9 in . , 
:oapacltY:i'.,of :·a;lioer ... ~e~~'.u,.tder [sections" 1.·~hrough';12 1;,;'a.y not 
. ". . , •• tnta1n"· any aotibn",;ln"; the courts for';rtb."collection of;, 
en.ation for: thelea.8'i~;:of;~real estate'!'ttithout' first ,'allegin9:; 

..• rovin9t~that' be wa.~·duiyr:'lioensed orautborized 'toraat under'~, 
provisions of' [sections.:·:1 Y through 121<attbe tl.e:the alleged 
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