MINUTES

MONTANA SENATE
52nd LEGISLATURE - REGULAR SESSION

COMMITTEE ON LABOR & EMPLOYMENT RELATIONS

Call to Order: By Senator Richard Manning, on February 5, 1991,
at 3:15 p.m.

ROLL CALL

Members Present:
Richard Manning, Chairman (D)
Thomas Towe, Vice Chairman (D)
Gary Aklestad (R)
Chet Blaylock (D)
Gerry Devlin (R)
Thomas Keating (R)
J.D. Lynch (D)
Dennis Nathe (R)
Bob Pipinich (D)

Members Temporarily Excused: Thomas Keating (R), J.D. Lynch (D)
Staff Present: Tom Gomez (Legislative Council).

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Announcements/Discussion: NONE.

HEARING ON SENATE BILL 237 ~

Presentation and Opening Statement by Sponsor:

Senator Jerry Noble told the Committee that Senate Bill 237
would exclude outside salesmen from coverage under the state
overtime compensation laws. Senator Noble explained this would
bring the Montana code in compliance with Federal wage and hour
standards.

Proponents' Testimony:

Loren Davis, President of Davis Business Machines, Inc.
spoke in favor of Senate Bill 237 from prepared testimony.
(Exhibit #1)

Tim Schroeder of C.S.I. Office Products in Helena spoke in
favor of Senate Bill 237. Mr. Schroeder told the Committee that
he has been a salesperson, owner, and manager of stores. He
explained that a salesperson cannot work on an eight-hour day
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because they must determine their time based on their clients’
needs. He cited examples in which certain services must take
place at other than normal business hours. Mr. Schroeder
explained that estimated hours of overtime may be wrong which
would cause the salesperson's commission to be reduced.

Ellen Bell of Office Mart in Helena spoke in favor of Senate
Bill 237. Ms. Bell explained that as a small business owner she
asked for simplicity in the law by bringing Montana law into
compliance with Federal law. She told the Committee that a
salesperson should be provided with an environment wherein they
can earn as much as they desire. Ms. Bell said that a commission
system does not fit when recording hours and calculating overtime
pay. (Exhibit #2)

Sierra Wolf of Davis Business Machines told the Committee
that as an outside salesperson she did not want to be limited to
a 40 hour week. She explained that the hours she worked over 40
would benefit her in commission more than that of overtime pay.
(Exhibit #3)

Charles Brooks, Executive Vice President of the Montana
Retail Association spoke from prepared testimony in favor of
Senate Bill 237. (Exhibit #4)

James Tutwiler of the Montana Chamber of Commerce told the
Committee it was clear that Senate Bill 237 would affect,
favorably, many small businesses across Montana. It would help
- both the employer and the employee in the industries with outside
salespeople.

Riley Johnson of the National Federation of Independent
Business urged support of Senate Bill 237.

Opponents' Testimony:

Christian MacKay of the Montana State AFL-CIO spoke from
prepared testimony in opposition to Senate Bill 237. (Exhibit

#5)

Bob Heiser of the United Food and Commercial Workers
International Union spoke in opposition to Senate Bill 237. Mr.
Heiser told the Committee that "labor has one thing to sell, and
that's its labor". He explained that salespeople should be
compensated at a fair rate, and should be included under overtime
compensation.

Questions From Committee Members:

Senator Manning asked Ms. Wolf if she was paid salary plus
commission. Ms. Wolf told the Committee she was paid straight
commission.

Senator Devlin asked Bob Heiser if salespeople were excluded
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that has commission and salary. Senator Towe told the Committee
that an individual, spending more than 20% of their time "in the
shop", is entitled to overtime. If 80% or more is spent "out of
the shop", the person can be exempt if they are making sales or
obtaining orders and contracts.

Senator BAklestad asked about individuals with their "shop on
wheels".

Tom Gomez of the Legislative Council cited Section 541.502
of the Fair Labor Standards Act. He explained that it speaks of
a fixed site, that must be construed as the employers place of
business.

Tom Gomez explained that the employer (for Montana) must be
an employer who is not subject to the Federal law. Those
employers are employers who make $500,000 or more in annual
“sales.

Senator Manning told the Committee that the Schwann
salespeople are strictly commission.

Senator Pipinich asked Mr. Brooks about individuals who
deliver. Mr. Brooks explained that those individuals are subject
to overtime.

Senator Pipinich asked if the Federal Code was amended in
1990, and revised with the last administration, and if this bill
would have the state of Montana come in compliance with the
Federal. Mr. Brooks said that was what they were proposing.

Senator Towe asked Mr. Brooks if it were valid for the
overtime law to apply to individuals spending more than 20% of
their time in sales inside the office supply store. Mr. Brooks
said it was. Senator Towe asked what difference there was
between the individuals involved in sales inside the store and
those going outside. Mr. Brooks told the Committee that outside
sales people work on a commission and want it that way.

Senator Towe asked Riley Johnson to respond to the same
question. Mr. Johnson explained that while working inside the
store the client has conformed his time to that of the stores,
but outside sales positions must work at the clients' pleasure.
He told the Committee that inside sales allows for controlled
time.

Senator Pipinich asked Riley Johnson about telephone
solicitors. Mr. Johnson said these individuals are not excluded.
Mr. Johnson also explained that in most cases salespeople in the
"on wheels" situation have an office in their homes, and the
vehicle is not their office.

Senator Manning asked Bob Heiser if beer delivery people
were also salespersons. Mr. Heiser told the Committee that is
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true.

Closing by Sponsor:

Senator Noble asked the Committee to help small business in
Montana. He explained that an outside salesperson should be
allowed to work 14 or 16 hours a day because that would allow
them a higher income. He said an outside salespersons time
cannot be regulated. He explained that this would conform state
law with the federal.

EXECUTIVE ACTION ON SENATE BILL 73

Motion:

Senator Towe moved amendment number SB007306.ATG to Senate
Bill 73.

Discussion:

Senator Devlin asked if a collective bargaining agreement
did not address a meal break, would Senate Bill 73 now affect
that collective bargaining unit. Senator Towe said that is the
case.

Senator Aklestad asked how this bill would be presented on
Second Reading. Senator Towe explained it would be a Gray Bill.
Senator Aklestad said it was a new bill. Senator Towe explained
that it was not. He told Senator Aklestad that it is still
essentially the meal-period bill with the rest period section
deleted.

Senator Aklestad told the Committee that it was a
"significantly amended bill", He also pointed out that the bill
covers so few people and businesses, that it is unreasonable.

Senator Pipinich called for the Question.

Amendments, Discussion, and Votes:

Roll Call Vote was 6, YES, and 3, NO. (Senator Lynch left a
written YES vote)

Recommendation and Vote:

Senator Towe moved Senate Bill 73 as amended.

Senator Aklestad offered a substitute motion to Table Senate
Bill 73 as amended.

Roll Call Vote was 4, YES, and 4, NO.
LAQ20591.85M1
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Senator Aklestad asked how Senator Lynch's vote was
recorded, and if that vote was left with the Secretary.

Senator Manning explained that Senator Lynch did not leave a
vote Tabling Senate Bill 73, but left a DO PASS as amended vote.

Senator Aklestad asked to see a vote from Senator Lynch on
the Table motion. Senator Towe voiced his objection to the point
of order. He explained that Senator Lynch left a written DO PASS
as amended vote. He told the Committee that it was clear Senator
Lynch would have voted against a Tabling motion.

Senator Manning ruled that the vote would be left open on
the Tabling motion for Senate Bill 73 until Senator Lynch could
cast his vote.

EXECUTIVE ACTION ON SENATE BILL 237

Motion:
Senator Keating moved a DO PASS on Senate Bill 237.

Discussion:

NONE.

Amendments, Discussion, and Votes:

Roll Call Vote was 4, YES, 5 NO. Motion to DO PASS FAILED.
Senator Devlin moved a DO NOT PASS on Senate Bill 237.

Recommendation and Vote:

Roll Call Vote on DO PASS was reversed: 5, YES, 4, NO.
Motion CARRIED.

ADJOURNMENT

Adjournment At: 4:20 p.m.

RICHARD E. MANNING, Chairman

LINDA CASEY, Secretary

REM/1l1lc
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Davis BusINESS V] ACHINES,

1429 HELENA AVENUE
PHONE 406/442-9810
HELENA, MONTANA 58601

February 5, 1991

Labor & Employment Relations
Chairman, Senator Dick Manning

re: SENATE BILL NO. 237
Chairman, Senator Manning & Committee Members

I am Loren Davis, President of Davis Business Machines, Inc.,
incorporated in the State of Montana in 1968. At present, I have
three stores and 25 employees. Six of these employees are full
time, outside sales people that are paid by commissions.

I have been hiring and training people for thirty years. As in
most industries, and especially the high tech area, the training is
extensive and continuous. Many industry supported educational
classes and seminars are after business hours and on week-ends so
that the sales people are not taken out of their territory when
businesses are open. As Montana law reads now, we would have to
pay overtime or cut back on sales time.

Sales people are entrepreneurs who set their own destinies. A
sales person's potential should not be limited by controlled work
hours. Nothing happens until someone makes a sale. The more items
sold, the more demand on production. The sale of an item affects
our economy in every aspect: raw materials, manufacturing,
transportation - all the way to banking and taxes.

I encourage this committee to send Senate Bill #237 to the Senate
floor with "Do Pass" recommendation.

Sincerely,
y Q Lo~ SENATE LABOR & EMPLOYMENT
s | EXHIBIT N0
Loren W. Davis " —
President 7

RiLL NO .



WITNESS STATEMENT

To be completed by a person testifying or a person who wants
their testimony entered into the record.

Dated this 5 day of [F 2/, , 1991.
Name: LoREN W, DAv/IS
Address: ﬁ/x? Herets/d AvVE .

Heleawd, 4T. $740]
Telephone Number: (&pf) LHuyz- 9F/)0
! . ;

Representing whom?

__W Orpetitintr , Zoune,

Appearing on which proposal?

st BT 237

Do you: Support? — Amend? Oppose?

PLEASE LEAVE ANY PREPAREDNSTATEMENTS)WHEH\THE COMMITTEE SECRETARY
EXHIBIT NO. /
e =2ls5({ )
Ril1 NO SRARA




WITNESS STATEMENT

To be completed by a person testifying or a person who wants
their testimony entered into the record.

Dated this S+ day of  Fehruand) , 1991.
/

Name: Ellen Relil

Address: )5 18 px:cgt\:)qo‘?' U\w;nu@

Helera , ™MMT 59000 )
Telephone Number: NAl . 9N00
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Comments:
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WITNESS STATEMENT

To be completed by a person testifying or a person who wants
their testimony entered into the record.

Dated this 5 day of Féb(tx(ux{ , 1991.
{
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The Fair Labor Standards Act
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Revised April 1990



Sec. 12(a) 16
them in good faith in reliance on written assurance from ecutive or administrative activities, if less than 40
the producer, manufacturer, or dealer that the goods were per centum of his hours worked in the workweek are
produced in compliance with the requirements of this sec- devoted to such activities); or
tion, and who acquired such goods for value without notice (2)*** (Repealed) ‘
of any such violation, shall not be deemed prohibited by [Note: Section 13(a)(2) (relating to employees
this subsection: And provided further, That a prosecution employed by certain retail or service establishments)
and conviction of a defendant for the shipment or delivery was repealed, effective April 1, 1990, by section
for shipment of any goods under the conditions herein pro- 3(c)(1) of the Fair Labor Standards Amendments of
hibited shall be a bar to any further prosecution against the 1989.]
same defendant for shipments or deliveries for shipment of (3) any employee employed by an establishment which is
any such goods before the beginning of said prosecution.s3 an amusement or recreational establishment, organized
(b) The Secretary of Labor,3 or any of his authorized camp, or religious or non-profit educational conference
representatives, shall make all investigations and inspec- center,® if (A) it does not operate for more than seven
tions under section 11(a) with respect to the employment months in any calendar year, or (B) during the preceding
of minors, and, subject to the direction and control of the calendar year, its average receipts for any six months of
Attorney General, shall bring all actions under section 17 such year were not more than 38%s per centum of its
to enjoin any act or practice which is unlawful by reason of average receipts for the other six months of such year, ex-
the existence of oppressive child labor, and shall ad- cept that the exemption from sections 6 and 7 provided
minister all other provisions of this Act relating to op- by this paragraph does not apply with respect to any
pressive child labor. employee of a private entity engaged in providing ser-
(¢) No employer shall employ any oppressive child labor vices or facilities (other than, in the case of the exemp-
in commerce or in the production of goods for commerce tion from section 6, a private entity engaged in providing
or in any enterprise engaged in commerce or in the pro- services and facilities directly related to skiing) in a na-
duction of goods for commerce.85 tional park or a nationai forest or on land in the National
(d) In order to carry out the objectives of this section, Wildlife Refuge System, under a contract with the
the Secretary may by regulation require employers to Secretary of the Interior or the Secretary of Agriculture;®
obtain from any egplo ee proo() of age. . or
,‘ < Hedigns bt T QA mmivwsavs . (4)*** (Repealed)
--Exemptions ( | Wei e (W""\d\'”fﬁfote: Section 13(a)(4) (relating to employees
SEC. 13.%% (a) The provisions of sections 6 (except sec- employed by certain retail establishments) was
tion 6(d) in the case of paragraph (1) of this subsection)® repealed, effective April 1, 1990, by section 3(c)1) of
and 7 shall not apply with respect to— the Fair Labor Standards Amendments of 1989.]

(1) any employee employed in a bona fide executive, (5) any employee employed in the catching, taking,
administrative, or professional capacity (including propagating, harvesting, cultivating, or farming of
any employee employed in the capacity of academic ad- any kind of fish, shellfish, crustacea, sponges,
ministrative personnel or teacher in elementary or secon- seaweeds, or other aquatic forms of animal and
dary schools), or in the capacity of outside salesman (as vegetable life, or in the first processing, canning or
such terms are defined and delimited from time to packing such marine products at sea as an incident to,
time by regulations of the Secretary, subject to the or in conjunction with, such fishing operations, in-
provisions of the Administrative Procedure Act, ex- cluding the going to and returning from work and
cept that an employee of a retail or service establish- loading and unloading when performed by any such
ment shall not be excluded from the definition of employee; or
employee employed in a bona fide executive or ad- (6) any employee employed in agriculture (A) if such
ministrative capacity because of the number of hours employee is employed by an employer who did not, during
in his workweek which he devotes to activities not any calendar quarter during the preceding calendar
directly or closely related to the performance of ex- yeur, use more than five hundred man-days of

» As amended by section 10(a) of the Fair Labor Standards Amendments of 1949, agrimdtural labor, (B) ’Lf mh mpl’uyee 'LS th’e pa'rent,
:: ::x::‘::lln((;(ll?)so? :T lffxr Labor Standards Amendments of 1949 as amended by section 8
of the Fair Labor Standurds Amendments of 1961,
s¢ Section 13 us amended by section 11 of the Fair Labor Standards Amendments of 1949; by » Added by section 11 of the Fair Lubor Standards Amendments of 1977, effective
Reorganization Plan Ne. 6 of 1950; and as further amended by the Fair Labor Standurds November 1, 1977,
Amendinents of 1961, 1966, 1974, 1977, and 1989, » Phe lust clause of section 13(aX3) of the Act was added by section 4(a) of the Fair Labor
7 As amended by the Education Amendments of 1972, 86 Stat. 235 at 375, effective July 1, Standards Amendments of 1977, effective January 1, 1975, See also section 13(bX2Y) of the

1472, Act, a5 added by the 1977 Amendmients,



fquirement of payment at a rate of $170
per week and the employee must be con-
sldered nonexempt, It follows that if in
the performance of this assignment the
Dustrator worked In excess of 40 hours
in any week, overtime rates must be paid.
Whether or not the employee worked in
excess of 40 hours {n any week, records
for such an employee would have to be
kept in accordance with the reguiations
covering records for nonexempt em-
ployees (Part 516 of this chapter).

§ 541.314 Exception for
lawyers, and teachers.

(a) A holder of a valid license or cer-
tificate permitting the practice of law
or medicine or any of thelir branches, who
is actually engaged in practicing the pro-
fesslon, or & holder of the requisite
academic degree for the general practico
of medicine who is engaged in an intern-
ship or resident program pursuant to the
practice of his profession, or an employeo
employed and engaged as a teacher In
the activity of lmparting knowledge, is
excepted from the salary or fee require-
ment. This exception applies only to the
traditional professions of law, medicine,
and teaching and not to employees in
related professions which merely serve
these professions.

@) In the case of medicine:

(1) The exception applies to physi-
clans and other practitioners lcensed
and practicing in the field of medical
sclence and healing or any of the medi-
cal speclalties practiced by physiclans
or practitioners. The term physiclans
means medical doctors including gen-
eral proctitioners and speclalists, and
osteopathic physicians (doctors of oste-
opathy). Other practitioners in the field
of medical sclence and healing may m-
clude podiatrists (sometimes called
chiropodists), dentists (doctors of den-
tal medicine, optometrists (doctors of
optometry or bachelors of sclence in
optometry).

(2) Physicians and other practition-
ery Included In paragraph (b) (1) of this
section, Whether or not licensed to prac~
tice prior to commencement of an in-
ternship or resident program, are ex-
cepted from the salary or fee requirement
during their internship or resident pro-
gram, where such a training program is
entered upon after the earning of the
appropriate degree required for the gen-
eral practice of thelr profession.

(¢c) In the case of medical occupa-
tions, the exception from the salary or
fee requirement does not apply to phar-
maclsts, nurses, therapists, technologists,
sanitarians, dletitians, social workers,
psychologists, psychometrists, or other
professions which service the medical
profession.

§ 541.315 Special proviso for high sal-

aried professional employces.

(a) Except as otherwise noted in para~
graph (b) of this section, the deflnition
of “professional” contains a special pro-
viso for employees who are compensated
on a salary or fee basis at a rate of at
least $250 per week exclusive of board,

physicians,

RULES AND REGULATIONS

lodging, or other facilities. Under this
proviso, the requirements for exemnption
in § 541.3 (a) through (e) will be deemed
to be met by an employee who receives
the higher salary or fees and whose pri-
mary duty consists of the performance
of work requiring knowledge of an ad-
vanced type in a field of science or learn-
ing, or work as a teacher {n the activity
of imparting knowledge, which includes
work requiring the consistent exerclse
of discretion mnd judgement, or conslsts
of the performance of work requiring
invention, imagination, or talent In a
recognized fleld of artistic endeavor.
Thus, the exemption will apply to highly
paid employees employed either in one of
the “learned” professions or in an “artis-
tio" profession and doing primarily pro-
fes.jonal work. If an employee qualifies
for exemption under this proviso, it is not
necessary to test the employee'’s qualifi-
cations in detall under $541.3 (8)
through (e).

(b) In Puerto Rico, the Virgin Islands,
and American Samoa the second proviso
of § 641.3(e) applies to those “‘profession-
al” employees (other than employees of
the Federal government) who are com-
pensated on A salary or fee basis of not
less than $200 per week,

§ 541.500 Definition of “outside sales-
man.”

Section 541.5 defines the term *“out-
side salesman” as follows: The term “‘em-
ployee employed * * * in the capacity of
outside salesman” in section 13(a) (1) of
the act shall mean any employee:

(8) Who is employed for the
of and who is customarily and regularly
engaged away from his employer’s place
or places of business in:

(1) Making sales within the meaning
of section 3(k) of the act; or

(2) Obtalning orders or contracts for
services or for the use of factlities for
which a consideration will be paid by the
cllent or customer; and

(b) Whose hours of work of a nature
other than that described in paragraph
(a) (1) or (2) of this section do not ex~
ceed 20 percent of the hours worked in
the workweek by nonexempt employees
of the employers: Provided, That work
performed incidental to and in conjunc~
tion with the employee’s own outside
sales or solicitations, including incidental
dellveries and collections, shall not be
regarded as nonexempt work.

§ 541.501 Making sales or obiaining
orders.

(a) Section 541.5 requires that the em-
ployee be engaged in: (1) Making sales
within the meaning of section 3(k) of
the act, or (2) obtaining orders or con-
tracts for services or for the use of
Tacilities.

(b) Generally speaking, the divisions
have Interpreted section 3(k) of the act
to include the transfer of title to tangible
property, and in certain cases, of tangible
and valuable evidences of intangible
property. Thus sales of automoblles,
coffee, shoes, cigars, stocks, bonds, and
insurance are construed as sales within
the meaning of section 3(x), (8ec. 3()

of the act states that “sale” or “sell” in-
cludes any sale, exchange, contract to
sell, consignment for sale, shipment for
sale, or other disposition.) .

(c) It will be noted that the exemp?
work includes not only the sales of com-
maodities, but also “obtaining orders or
coniracts for services or for the use of
facilities for which a consideration will
be pald by the client or customer.” *Oh-
taining orders or contracts * * ¢ {or the
use of facilities” includes the selling of
time on the radio, the solicitation of
advertising for newspapers and other
periodicals and the solicitation of freight
for railroads and other transportation
agencles.

(d) The ward “services” extends the
exemption as outside salesmen to em-
ployees who sell or take orders for a serv-
ice, which 1is performed for the customer
by someone other than the person taking
the order. For example, it includes the
salesman of a typewrlter repalir service
who does not himself do the repairing. It
also includes otherwise exempt outside
salesmen who obtain orders for the laun-
dering of the customer's own linens as
well as those who obtain orders for the
rental of the laundry’s inens.

(e) The inclusion of the word “serv-
Ices” is not intended to exempt persons
who, In a very loose sense, are sometimes
described as selling “services”. For ex-
ample, 1t does not include persons such
as servicemen even though they may sell
the service which they themselves per-
form. Selling the service In such cases
would be incidental to the servicing
rather than the reverse. Nor does 1t in-
clude outside buyers, who in a very loose
sense are sometimes described as selling
their employer’s “service” to the person
from whom they obtaln thelr goods. It
15 obvious that the relationship here is
the reverse of that of salesman-customer,

§ 541.502 Away from his employer’s
place of businecss.

(a) Section 541.5 requires that an out-
slde salesman be customarily and regu-
Jarly engaged “away from his employer’'s
place or places of business”, This require-
ment is based on the obvibus connota-
tion of the word “outside” in the term
“outside salesman”., It would obviously
He beyond the scope of the Administra-
tor's authority that “outside salesman”™
should be construed to include inside
salesmen. Inside sales and other inside
work (except such as is directly in con-
Junction with and incidental to outside
sales and solicitations, as explained in
paragraph (b) of this section) is non-
exempt.

(b) Characteristically the outside
salesman is one who makes his sales at
his customer’s place of business, This is
the reverse of sales made by mall or
telephone (except where the telephone
1s used merely as an adjunct to personal
calls) , Thus any fixed site, whether home
or office, used by a salesman as a head-
quarters or for telephonic solicitation of
sales must be construed as one of his
employer's places of business, even
though the employer is not in any formal
sense the owner or tenant of the prop-
erty. It should not be inferred from the



foregoing that an outside salesman loses
his exemption by displaying his samples
in hotel sample rooms as he travels from
clty to city; these sample rooms should
not be considered as his employer's places
of business,

§ 541.503 Incidental to and in conjunc.
tion with sales work.

Work performed “Incldental to and in
conjunction with the employee's own
outside sales or solicitation” Includes not
only incidental deliveries and callections
which are specifically mentioned in
§ 541.6(b), but also any other work per-
formed by the employee in furthering his
own sales efforts. Work performed incl-
dental to’ and in conjunction with the
employee’s own outside sales or solicita-
tlons would include, among other things,
the writing of his sales reports, the re-
vision of his own catalog, the planning
of his ftinerary and attendance at sales
conferences.

§ 541.504 Promotion work.

(a) Promotion work is one type of ac-
tivity often performed by persons who
make sales, which may or may not be
exempt work, depending upon the cir-
cumstances under which it is performed.
Promotion men are not exempt as “out-
side salesmen.” (This discussion relates
solely to the exemption under § 541.5,
dealing with outside salesmen. Promo-
tion men who receive the required salary
nand otherwise qualify may be exempt /s
administrative employees.) However, any
vromotional work which is actually per-
formed incidental to and in conjunction
with an employee’s own outside sales or
solicitations is clearly exempt work. On
the other hand, promotlonal work which
is Incidental to sales made, or to be made,
Ly someone else cannot be considered as
exempt work. Many persons are engaged
in certain combinations of sales and pro-
motional work or in certain types of
promotional work having some of the
characteristics of sales work while lack-
ing others. The types of work involved

include activities in borderline arcas in.

which it s difficult to determine whether
the work is sales or promotional. Where
the work is promotional in nature it is
sometimes difficult to determine whether
it 1s Incidental to the employee’s own
sales work.

(b) (1) Typically, the problems pre-
sented Involve distribution through job-
bers (who employ their own salesmen) or
through central warehouses of chain-
store organizations or cooperative retall
buying associations. A manufacturer's
representative in such cases visits the re-
tailer, either alone or accompanied by
the jobber’s salesman. In some instances
the manufacturer’s representative may
sell directly to the retailer; in others, he
may urge the retailler to buy from the
Jobber.

(2) 'This manufacturer's representa-
ttve may perform various types of promo-
tional activities such as putting up dis-
plays and posters, removing damaged or
spoiled stock from the merchant’s shelves
or rearranging the merchandise. Such

persons can ‘be considered salesmen only
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if they are actually employed for the pur-
pose of and are engaged In making sales
or contracts. To the extent that they are
engaged in promotional activities de-
signed to stimulate sales which will be
made by someone else the work must be
considered nonexempt. With such varia-
tions in the methods of selling and pro-
moting sales each case must be decided
upon its facts. In borderline cases the test
is whether the person is actually engaged
in activities directed toward the consum-
mation of his own sales, at least to the
extent of obtaining a commitment to buy
from the person to whom he is selling. If
his efforts are directed toward stimulat-
ing the sales of his company generally
rather than the consummation of his
own specific sales his activities are not
exempt. Incldental promotional activi-
tles may be tested by whether they are
“performed incidental to and in conjunc-
tlon with the employee’'s own outside
sales or solicitations” or whether they are
incidental to sales which will be made by
someone else.

(¢) (1) A few {llustrations of typlcal
situations will be of assistance in deter-
mining whether a particular type of work
is exempt or nonexempt under § 541.5.
One situation involves a manufacturer's
representative who visits the retailer for
the purpose of obtaining orders for his
employer’s product, but transmits any
orders he obtains to the local jobber to
be filled. In such a case the employee i8
performing sales work regardless of the
fact that the order is filled by the jobber
rather than directly by his own employer.
The sale in this instance has been “con-
summated” In the sense that the sales-
man has obtained a commitment from
the customer.

(2) Another typlcal situation involves
facts similar to those described in the
preceding illustration with the differ-
ence that the jobber’s salesman accom-
panies the representative of the company
whose product is being sold. The order in
this instance is taken by the jobber’s
salesman after the manufacturer’'s rep-
resentative has done the preliminary
work which may Include arranging the
stock, putting up'a display or poster, and
talking to the retaller for the purpose of
getting him to place the order for the
product with the jobber’s salesman. In
this instance the sale Is consummated
by the jobber's salesman. The work per-
formed by the manufacturer’s represent-
ative Is not Incidental to sales made by
himself and Is not exempt work. More-
over, even If In a particular Instance the
sale is consummated by the manufactur-
er's representative it Is necessary to ex-
amine the nature of the work performed
by the representative to determine
whether his promotional activities are
directed toward paving the way for bis
own present and future sales, or whether
they are intended to stimulate the pres-
ent and future sales of the jobber's sales-
man. If his work Is related to his own
sales it would be considered exempt work,
while 1f it is directed toward stimulating
sales by the jobber's representative it

must be considered nonexempt work.

(3) Another type of situation involves
representatives employed by utility com-
panies engaged in furnishing gas or elec-
tricity to consumers. In a sense these
representatives are employed for the pur-
pose of “selling” the consumer an in-,
creased volume of the product of the

‘utility., This “selling” 15 accdomplished

indirectly by persuading the consumer to
purchase appliances which will result in
a greater use of ghs or electricity. Dif-
ferent methods are used by various com-
penies.'In some instances the utility rep-
resentative after persuading the consu-
mer to install a particular appliance may
actually take the order for the appliance
which is delivered from stock by his em-
ployer, or he may forward the order to
an appliance dealer who then delivers it.
In such cases the sales activity would be
exempt, since it is directed at the con-
summation of a specific sale by the utility
representative, the employer actually
making the dellvery in the one case, while
in the other the sale is consummated in
the sense that the representative obtains
an order or commitment from the cus-
tomer. In another type of situation the
utility representative persuades the con-
sumer to buy the appliance and he may
even accompany the consumer to an ap-
pliance store where the retaller shows the
appliance and takes the order. In such
instances the utility reprbsentative is not
an outside salesman since he does not
consummate the sale or direct his efforts
toward making the sale himself. Simi-
larly, the utility representative is not ex-
empt as an outside salesman if he merely
persuades the consumer to purchase,an
appliance and the consumer then goes to
an appliance desaler and places his order.

(4) Still another type of sitiation in-
volves the company representative who
visits chainstores, arranges the merchan-
dise on shelves, replenishes stock by re-
placing old with new merchandise, con-
sults with the manager as to the require-
ments of the store, fills out a requisition
for the quantity wanted and leaves it
with the store manager to be transmitted
to the central warehouse of the chain-
store company which later ships the
quantity requested. The artangement of
merchandlse on the shelves or the re-
plenishing of stock 1s not exempt work
unless 1t is incidental to and in conj¥hc-
tion with the employee’s own outside
sales. Since the manufacturer’s repre-
sentative In this instance does not con-
summate the sale nor direct his efforts
toward the consummation of & sale (the
store manager often has no authority to
buy) this work must be counted as
nonexempt.

§ 541.505 Driver salesmen.

(a) Where drivers who deliver to an
employer's customers the products dis-
tributed by the employer hlso perform
functions concerned with the selling of
such products, and questions arise as to
whether such an employee Is employed
in the capacity of outside salesman, all
the facts bearing on the content of the
job as a whole must be scrutinized to

determine whether such an employee is



really employed for the purpose of mak-
ing sales rather than for the service and
delivery duties which he performs and, if
80, whether he is customarily and regu-
larly engaged In making sales and his
performance of nonexempt work Is suf-
ficiently limited to come within the tol-
erance perimitted by §541.5, The em-
ployee may qualify as an employee em-
ployed in the capacity of outside sales-
man if, and only if, the facts clearly
indicate that he Is employed for the pur-
pose of making sales and that he s cus-
tomarily and regularly engaged in such
activity within the meaning of the act
and this part. As in the case of outside
salesmmen whose jobs do not involve de-
lvery of products to customers, the em-
ployee’s chief duty or primary function
must be the making of sales or the taking
of orders if he Is to qualify under the
definition in § 541.5. He must be a sales-
man by occupation. If he is, all work
that he performs which is actually inel-
dental to and in conjunction with his
own sales effort is exempt work. All other
work of such an employee s nonexempt.
work. A determination of an employee's
chief duty or primary function must be
made in terms of the basic character of
the job as a whole. All of the dutles per-
formed by an employee must be consid-
ered. The time devoted to the various
duties is an important, but not neces-
sarlly controlling, element.
(b) Employees who may perform a
combination of selling or sales promo-
tion activities with product deliveries are
employed in a number of Industries. Dis-
tributors of carbonated beverages, beer,
bottled water, food and dairy products
of varlous kinds, cigars and other non-
food products commonly utilize such em-
ployees, variously known as routemen,
route drivers, route salesmen, dealer
salesmen, distributor salesmen, or driver
salesmen, Some such employees deliver
at retail to customers’ homes: others
deliver on wholesale routes to such cus-
tomers as retail stores, restaurants, hos-
_pitals, hotels, taverns, and other business
establishinents. Whether such an em-
ployee qualifies as an outside salesman
under the regulations depends, as stated
in paragraph (a) of this section, on the
content of the job as a whole and not
on its title or designation or the kingd of
business in which the employer is en-
gaged. Hearings In 1964 concerning the
application of § 541.5 to such employees
demonstrated that there is great varia-
tion in the nature and extent of sales
activily and its significance as an ele-
ment of the Job, as among drivers whose
duties are performed with respect to dif-
ferent products or different industrles
and also among drivers engaged in the
same industry in delivering products to
different types of oustomers. In some
cases the facts may make it plain that
such an employee Is employed for the
purpose of making sales; in other cases
the facts are equally clear that he Is em-
ployed for another purpose. Thus, there
is little question that a routeman who
provides the only sales contact between
thie employer and the customers, who
calls on customers and takes orders for
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products which he delivers from stock in
his vehicle or procures and dellvers to
the customer on a later trip, and who
receives compensation commensurate
with the volume of products sold, is em-
ployed for the purpose of making sales.
It 13 equally clear, on the other hand,
that a routeman whose chief duty is to
transport products sold by the employer
through vending machines and to keep
such machines stocked, tn good operat-
ing condition, and in good locations, is
not selling his employer’s product or
employed for the purpose of making sales
but is employed for purposes which, al-
though important to the promotion of
sales to customers using the machines,
plainly cannot characterize the employee
a3 a salesman by occupation, In other
cases there may be more difficulty in de-
termining whether the employee is em-
ployed for the purpose of making sales
within the meaning of this part. The
facts in such cases must be welghed in
the Jight of the principles stated in para-
graph (a) of this section, giving due con-
sideration to the factors discussed in
subsequent paragraphs of this section.
(c) One source of difficulty in deter-
mining the extent to which a route driver
may actually be engaged In making sales
arises from the fact that such a driver
often calls on established .customers day
after day or week after week, delivering
8 quantity of his employer’s products at
each call, Plainly, such a driver 1s not
making sales when he delivers orders o
customers Lo whom he did not make the
initlal sale in amounts which are exactly
or approximately prearranged by cus-
tomer or contractual arrangement or in
amounts specified hy the customer and
not significantly affected by solicitations
of the customer by the delivéring driver.
Making such deliveries, as well' gs recur-
ring deliveries the amounts of which are
determined by the volume of sales by
the customer since the previous delivery
rather than by any sales effort of the
driver, do not qualify the driver as an
outside salesman nor are such deliveries
and the work incident thercto directly
to the making or soliciting of sales by
the driver so as to be considered exempt
work. On the other hand, route drivers
are making sales when they actually
obtaln or solicit, at the stops ‘on ‘their
routes, orders for their employer's prod-
ucts from persons who have authority
to commit the customer for purchases.
A driver who calls on new prospects for
customers along his route and attempts
to convince them of the desirability of
accepting regular delivery of goods is
likewlse engaged in sales activity and s
making sales to those from whom he ob-
talns a commitment. Also, a driver sales-
man calling on established customers on
his route, carrying an assortment of the
articles which his employer sells, may be
roaking sales by persuading regular cus-
tomers to accept delivery ¢f increased
amounts of goods or of new products,
even though the initial sale or agree-
ment for delivery of the employer's prod-
ucts may have been made by someone
else, Work which is performed incidental
to and in conjunction with such sales

activities will also be considered exempt
work, provided such solicitation of the
customer 18 frequent and regular. Inci-
dental actlivities include loading the truck
with the goods to be sold by the driver
salesman, driving the truck, delivering
the products sold, removing empty con-
tainers for return to the employer, and
collecting payment for the goods
delivered.

(d) Nelther dellvery of goods sold by
others nor sales promotion work as such
constitutes making sales within the
meaning of §541.5; delivery men and
promotion men are not employed in the
capacity of outside salesmen for purposes
of section 13(a) (1) of the aot although
both dellvery work and promotion work
are exempt salesman as an incident to his
own sales or efforts to sell. The distinc-
tion between the making of sales and the
promotion of sales Is explained in more
detall in the discussion and fllustrations
contained In § 541.504. Under the prin-
ciples there stated a route driver, just
as any other employee, must have as his
chief duty and primary function the
making of sales in the sense of obtaining
and soliciting commitments to buy from
the persons upon whom he calls if he
13 to qualify under the regulations as an
employee employed In the capacity of
outside salesman. For this reason, a
route driver primarily engaged in making
deliveries to his employer's customers
and performing activities intended to
promote sales by customers, including
placing point-of-sale and other adver-
tising materials, price stamping com-
modltles, arranging merchandise on
shelves or In coolers or cabinets, rotating
stock according to date, and cleaning
and otherwlse servicing display cases,
is not employed In the capacity of an
outside salesman by reason of such work.
Such work 13 nonexempt work for pur-
poses of this part unless it 1s performed
a8 an Incident to or in conjunction with
sales actually made by the driver to such
customers. If the driver who performs
such functions actually takes orders or
obtains commitments from guch custom-
ers for the products which he dellvers,
and the performance of the promotion
work is in furtherance of his own snles
efforts, his activities for that purpose in
the customer’s establishment would be
exempt work.

(e) As indicated In paragraph (a) of
this section, whether a route driver can
qualify as an outside salesman depends
on the facts which establish the content
of his job as a whole, Accordingly, in
borderline ceases a determination of
whether the driver is actually employed
for the purpose of, is customarily and
regularly engaged in, and has as his chief
duty and primary function the making
of sales, may involve conslderation of
such factors as a comparison of his duties
with those of other employees engaged
as (1) truckdrivers and (2) salesmen:
possession of a salesman's or solicitor’'s
license when such lcense is required by
law or ordinances; presence or absence
of customary or contractual prearrange-

ments concerning amounts of products



to be delivered: description of the em-
ployee’s occupation in unfon contracis;
the employer's specifications as to quall-
flcations for hiring; sales training; at-
tendance at sales conferences; method of
payment; proportion of earnings directly
attributable to ssles effort; and other
factors that may have a bearing on the
relationship to sales of the employee’s
work. However, where it is clear that
an employce performs nonexempt work
in excess of the amount permitted by
§ 541.5, he would be nonexempt In any
event and consideration of such factors
as the foregoing would not be pertinent.
(f) The following examples will fur-
ther fllustrate the factual situations in
which, under the principles discussed
previously in this section, routemen en-
gaged In recurrent deliveries of goods
may qualify or may fail to qualify for
exemption as outside salesmen.

(1) A retail routeman who regularly-

calls on established retall customers to
deliver goods of generally prearranged
amounts and kinds may also exert con-
siderable effort not only to keep such
customers satisfled to continue thelr
orders for such goods but also to make
such customers aware of other products
which he would like to sell to them and
o offer to take orders for such products
or for increased amounts of the products
which he Is already delivering to the cus-
tomer. In addition, he may call at pros-
pective retail customers’ homes for the
purpose of persuading such persons to
order the goods which he sells. A route-
man who customarily and regularly calls
on customers for these purposes and
takes orders from them for products
which he delivers to them, in addition
to those products for which dellvery has
been prearranged, who is in practical
effect his employer’s exclusive sales con-
tact with such customers, and whose
earnings are in large part directly attrib-
utable to sales made to such customers,
will be considered to be employed in the
capacity of outside salesman and within
the exemption provided by section 13(a)
(1) of the Act if he does not perform
nonexempt work in excess of the toler-
ance permliited by § 541.5.

(2) A routeman who calls on retall
stores which are among his employer's
established customers may also qualify
for exemption as an outside salesman
notwithstanding the goods he delivers to
them are of kinds and in amounts which
ara generally prearranged. Other facts
may show that making sales is his chief
duty and primary function and that he
is customarily and regularly engaged In
performing this function. Thus, such a
routeman whose regular calls on estab-
lished customers involve not only deliv-
ery of prearranged items but also active
efforts to persuande such customers to
continue or incrense thelr orders for such
goods and Lo solicit their orders for other
kinds of products which he offers for
sale, who alos calls on retall stores which
are prospective customers, talks to per-
sons who are authorized to order goods
for such stores, and solicits orders {rom
them for the goods which be sells, and

whose compensation is based primarily
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on the volume of sales attributable to his
efforts, will be considered exempt as an
outside snlesman if he does not perform
nonexempt work In excess of the toler-
ance permited by § 541.5.

(3) If a routeman dellvers goods to
branch business establishments whose
personnel have no authority to place
orders or make commitments with re-
spect to the kinds and amounts of such
goods, and if the kinds and amounts of
goods delivered are not determined pur-
suant to orders placed.by the authorized
personnel of the customer's enterprise as
a result of sales solicitation by the route-
man, it Is clear that the routeman’s calls
on such branch establishments are not a
part of the making of sales by him’or
incidental to sales made by him. If such
work is his chief duty or primary func-
tion or If he spends u greater proportion
of the workweek in such work than is
allowed for nonexempt work under
§ 541.5, such a routeman cannot qualify
for exemption as an “outside salesman”.

(4) A routeman who delivers to super-
markets after the enterprise has been
persuaded, by a salesman of the route-
man’'s employer, to accept delivery of
goods, and whose functlons other than
such dellveries are primarily to arrange
merchandlse, rotate stocks, place point-
of-sale and other advertising materlals,
and engage in other activitles which are
intended to promote sales by the super-
markets of the goods he has delivered, Is
not employed primarily for the purpose
of selling and is not customarily and
regularly engaged in making ssles.
Rather, he 1s employed primarily to de-
liver goods and to perform actlvities in
the supermarkets of a nature usually
performed by store employeces nat em-
ployed as salesmen. Such a routeman i8
not employed in the capacity of outside
salesman within the exemption provided
by section 13(a) (1),

(5) Bome employees are engaged In a
combination of actlvities involving de-
livery, the selling of services, and the
performance of the services. For exam-
ple, some drivers call on customers for
the purpose of selling pesticides and, if a
sale Is consummated, applying the pesti-
cides on the customer’s property. Such
employees, ltke those referred to In
§ 541.501(e), are not exempt as outside
salesmen, They are primarily engaged in
dellvery or service functions, not in out-
side selling.

§ 541.506 Nonexempt work generally.

Nonexempt work is that work which Is
not sales work and ts not performed in-
cidental to and in conjunction with the
outside sales activities of the employee.
It includes outside activities like meter-
reading, which are not part of the sales
process. Inside sales and all work in-
cidental thereto are also nonexempt
work., So Is clerical warehouse work
which is not related to the employee's
own sales, Similarly, the training of other
salesmen is not exempt as outside sales
work, with one exception. In some con-
cerns it is the custom for the salesman
to be accompanled by the trainee while
actually making sales. Under such cir-
cumstances it appears that normally the

trainer-salesman and the tralneec make
the various sales jointly, and both nor-
mally receive a commission thercon. In
such Instances, since both are engaged In
making sales, the work of both is con-
sidered exempt work. However, the work
of a helper who merely assists the sales-
man in transporting goods or samples
and who Is not directly concerned with
effectuating the sale Is nonexempt work.

§ 541.507 20-percent limitation on non.
exempt work.

Nonexempt work in the definition of
“outside salesman” is Imited to “20 per-
cent of the hours worked in the work-
week by nonexempt employees of the
employer.” The 20 percent Is computed
on the basis of the hours worked by non-
exempt employees of the employer who
perform the kind of nonexempt work
performed by the outside salesman. If
there are no employees of the employer
performing such nonexempt work, the
base to be taken Is 40 hours 8 week, and
the amount of nonexempt work allowed
will be 8 hours a week.

§ 541.508 Trainecs, outside salcsmen.

The exemption is applicable to an em-
ployee employed in the capacity of out-
side salesman and does not include em-
ployees training to become outside sales-
men who are not actually performing
the duties of an outside salesman (see
also § 541.506).

SPECIAL PROBLEMS
§ 541.600 Combination cxemplions.

(a) The dlvisions’ position under the
regulations in subpart A of this part per-
mits the “tacking” of exempt work under
one section of the regulations in sub-
part A to exempt work under another
section of those regulations, so that a
person who, for example, performs a
combination of executive and profes:
sional work may qualify for exemption.
In combination exemptlons, however, the
employee must meet the stricter of the
requirements on salary and nonexempt
work. For instance, if the employee per-
forms a combination of an executive's
and an outside salesman's function (re-
gardless of which occupies most of his
time) he must meet the salary require~
ment for executives. Also, the total hours
of nonexempt work under the definition
of “executlve” together with the hours
of work which would not be exempt it
he were clearly an outside snlesman, must
not exceed either 20 percent of his own
time or 20 percent of the hours worked
in the workweek by the nonexempt em-
ployees of the employer, whichever is the
smaller amount,

(b) Under the principles In paragraph
(a) of this section combinations of ex-
emptions under the other sections of the
regulations {n subpart A of this part
are also permissible. In short, under the
regulations In subpart A, work which
is “exempt” under one section of the
regulations in subpart A will not defeat
the exemption under any other section.

§ 541.601 Special provision for motion
picture producing industry.

Under § 541.5a, the requirement that

the employee be pald “on & salary basis”



does not apply to an employee in the
motion picture producing industry who is
compensated at a base rate of at least
$250 & week (exclusive of board, lodging,
or other facilities). Thus, an employee In
this industry who is otherwise exempt
under §§541.1, 541.2, or 541.3 and who
is employed at a base rate of at least
$250 a week is exempt if he is pald at
least pro rata (based on a week of not
more than 6 days) for any week when
he does not work s full workweek for
any reason. Moreover, an otherwise
exempt employee in this industry quali-
fies for exemption if he is employed at a
dally rate under the following circum-
stances: (&) The employee is In a job
category for which a weekly base rate is
not provided and his dally base rate
would yleld at least $250 if 6 days were
worked; or (b) the employee is in a job
eategory having a weekly base rate of at
least $250 and his daily base rate is at
least one-sixth of such weekly base rate.

§ 541.602 Special proviso concerning
exoculive and administrative em-
ployces in multi-store retailing oper-
ations.

(a) The tolerance of up to 40 percent
of-the employee’s time which is allowed
for nonexempt work performed by uan
executlve or administrative employee of
a retall or service establishment does not
apply to employees of & multiunit retail-
ing operation, such as a chainstore sys-
tem or a retail establishment having one
or more branch stores, who perfonn cen-
tral functions for the organization in
physically separated establishments such
as warehouses, central office buildings, or
other central service units or by traveling
from store to store. Nor does this special
tolerance apply to employees who per-
form central office, warehousing, or serv-
ice functions in a multiunit retailing op-
eration by reason of the fact that the
space provided for such work is located
in a portion or portions of the building
in which the main retall or service es-
tablishment or another. reta{l outlet of
the organization is also situated. Such
employees are subject to the 20-percent
lindtation on nonexeinpt work.

(b) With respect to execulive or ad-
ministrative employees stationed in the
main store of a miultistore retailing op-
eration who engage in actlvities (other
than central office functions) which re-
Iate to the operations of the maln store,
and also to the operations of one or more
physically separated units, such as
branch stores, of the same retalling op-
eration, the Divisions will, as an enforce-
ment policy, assert no disqualification of
such an employee for the section 13(a)
(1) exemption by reason of nonexempt
activities If the employee devoles less
than 40 percent of his time to such non-
exempt activities. This enforcement
policy would apply, for example, in the
case of a buyer who works in the main
store of a multistore retailing operation
and who not only manages the mil-
linery department in the main store, but
1s also responsible for buying some or all
of the merchandise sold in the millinery
departments of the branch stores.
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OCCUPATIONAL INDEX

Note.—This index lsts, for ease of refer-
ence, the soctions of this part which refer to
job titles. The user should note, however,
that where job titles do appear in the illus-
trations in the text, they should not be con~
strued to mean that employees holding such
titles are elther exempt or nonexempt or that
they meet any one of the specific require-~
ments for exemption.

Accountant, 541.302

Account executive, 641.201, 541.208

Actor, 541.308

Adjuster, 641,205

Advisory apecialist, 541.205

Analyst, wage rate, 641.201, §41.205

Animator, §41.303

Announcer, radlo, 541.303

Announcer, television, 541.303

Artist, 641.303, 541.313

Assistant, administrative, 541.201, 6541.205,
641.207, 541.208 .

Asslstant buyer, 641,105, 541.201, 541.205

Assistunt, confidential, 541.201

Assistant, executive, 541.201

Assistant department head, 541.105

Assistant 1o general manager, §41.201

Assistant to president, 541.201, 541.207

Audtitor, traveling, 541.201

Bookkeeper, §41.205, 641.207

Bookkeeper, head, 541.116

Broker, customers*, 541.201, 541.208, 541.207

Buyer, 541.108, 641.201, 541.305, 541.207,
541.501, 541.602

Buyer, asslstant, 541.106, 641.201, 5641.205

Buyer, lease, 511.201

Buyer, outside, 541.601

Buyer, resident, 5641.205

Carpenter, 641.119

Curtoonist, 541.303

Cashler, bank, 541.205

Checker, §41.108

Chemist, 541.302, 541.306, 541.307

Claim agent, §41.205

Clerk, 541.205

Clerk, accounting, 541.302

Clerk, chief, 5641.116

Clerk, counter, 641.109

Clerk, shipping, 541.207

Columnist, 541.308

Company representative, 541.504

Comparison shopper, 541.207, 541.604¢

Composer, 541.303

Comphiter operator, 541.108, 541.207

Computer programer, 541.108, 641,205, 541.207,
541.302

Conauctor, 541.303

Consultant, 541.205, 541207, 541.208

Contact man, 541.201, 541.207

Copylst (motton picture), 541.303

Cruftsman, 541.118

Crodit manager, 541.201, 541.205, 541.207,
541.208

Delivery man, 541.505

Dentist, 541.314

Department head, assistant, 541,108

Dietitian, 541.203, 541.314

Doctor, 541.308, 641.314

Druftsman, 5641.308

Dramatic critie, 541.303

Driver salesman, 541.505

Engineer, 541.302, 541.308

Engineer, Junlor, 5641.808

Essayist, 541.303

Examiner, §41.108, 541.207

Executive secretary, 541.201

Financial consultant, 541.205

Foreign exchange consultant, 541.201

Foreman-cuttler, 641.115

Foreman-examiner, 541.108

Foreman-fixer (hoslery), 541.116

Foreman-machine adjuster, 541.108
Foreman-"getup” man, 541.108
Foreman, construction, 541.104
Foreman, garment shop, 541.11§
Foreman, installation, 541.104
Foreman, planer-mlil, 541.116
Foreman, shipping room, 541.115
Foreman, warehouse, 541.116
Foreman, working, 641,115

Qang leader, 541.1156

Gauger (ofl company), 541.201
Group leader, 541.116

QGrader, 541.207

Head bookkeeper, 541.115

Head shipper, 5641.115
Illustrator, 541.313

Inside salesman, 541.502
Inspector, 641.108, 541.207
Inspector, insurance, 541.206
Insurance expert, 541.201
Interns, 541.314

Inventory man, traveling, §41.201
Investment consultant, 541.201
Jobber's representative, 541.5604
Jobber's salesmun, 641,604
Journalist, 541.303

Key punch operator, 541.207

Jualor programer, 541.307

Labor relations consultant, 541,206

Labor relations director, 541.301

Lawyer, §41.302, 541.814 .

Legal stenographer, §41.302

Librarian, $41.308

Linotype operator, 541.119

Location manager, motion picture, 541.201

Lumber grader, §41.207

Machine shop supervisor, 541.106

Manager, branch, 541.118, 541.118

Manager, credit, 541.201, 541.205, 541.307,
541.208

Manager, cleaning establishment, 541.109

Manuger, office, 541.115, 541.208

Manager, trafc, 541.208

Mansagement consultant, 541.207, 541.208

-Manufacturer's represeutative, 541.504

Mechantc, 541,119

Medical technologlst, 541.203, 541.308

Methods engineer, 541.201

Mine superintendent, 541.100

Motion picture producing industry, eme
ployees tn, 541.601

Musician, 541303

Newspaper writer, 541.303

Novellst, §41.303

Nurse, 541.314

Office manager, 541.118, 541308

Optometrist, 541.314

Organization planner, 541.201

Painter, §41.303

Personnel clerk, 541.205, 541.207

Personnel director, 541.201

Personnel manager, 541.205, 541.207

Pharmaclst, 541.314

Physician, 541.306, 541314

Physician, general practitioner, 541.314

Physician, intern, 641314

Physician, osteopathic, 541.314

Physiclan, resident, 541.914

Planer-mill foreman, 641.115

Podlatrist, 541.314

Production control supervisor, 541201

Programer trainee, 541.207

Promotion man, 541.201, 541.205, B41.504,
541.506

Psychologist, 541.202, 541.314

Psychometrist, 541.314

Purchasing agent, 541.201, 541.207

Radlo announcer, 541.303

Ratesetter, 541.201

Registered nurse, §41.303

Reporter, 541.303

Representative, company, 541.504

Representative, jubber’s, 541.504

Representative, inanufacturer's, 541.504

Representative, utility, 541.504

Resident buyer, 6541.206

Retall routeman, 541.506

Retoucher, photographic, 541.308

Route driver, 541.606
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Routeman, 541.505

Routeman, retall, 541.505

Safety director, 541.201, 541.206
Salesman, dealer, 541.505
Salesman, distributor, 641.508
Snalesman, driver, 541.606

Salesman, inside, 541.502

Salesman, jobber's, 541.604
Salosman, laundry, 541.501
Salesman, mall, 541.502

S8alesman, route, 541.505

Salesman, telephone, 541.502
Balesman, typewriter repalr, 541.501
8alesman, wholesale, 541.207
Salesman's helper, 541.508

Bales research expert, 541,201
Sanitarian, 541314

Bchool bullding manager, 541.202
School department head, 541.201
8chool lunch room manager, 541.202

RULES AND REGULATIONS

School malintenance man, 541302

School principal, 541.201

School superintendont, 541201

School vice principal, 541301

Secretary, 541206

Becretary, excutive, 541301

Serviceman, 541.501

Shipper, bead, 541.1156

‘Bhipping clerk, 541207

Shipping room foreman, 541.118

Singer, 541303, 541.913

Boclal worker, 541.202, 541314

Statisticlan, 541.201, 541.205

Strawboss, 541.115

Supervisor, production control, §41.201

Tape librarian, 541.207

Tax consultant, 541205

Tax expert, 541.201, 541.305

Teacher, 541.215, 541.300, 541.302,
641.307, 541316
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Technologist, 641.314
Television announcer, 541.303
Teller, bank, 641205, 541.207
‘Therapist, 541314
Timekeeper, 641.108

Traflic manager, 541,208

Traince, 541.116, 6541210, B541.308, 541310,

541.508, 541.508
Tralner-salesman, 541506
Truck driver, 541.207, 541.5605
Utility representative, 5641.201, 541,504
Violinist, 541.303
Working foreman, 541.115
Working supervisor, §41.115
‘Writer, adveriising, §41.303
Writer, fiction, 541.303
‘Writer, newapaper, 641,303
Writer, scenarlo, 541.303
Writer, short story, 641303

541304, X-ray technician, 541.308



JUDGE

RETAHY

Mr. Chairman and members of the committee, for the record my name is Don Judge
and I am here today to testify on behalf of the Montana State AFL-CIO in
opposition to Senate Bill 237.

Mr. Chairman, said briefly, this bill is simply another attempt to exclude
more workers from the protection of Montana’s overtime compensation law. You
will note on page 3 of the bill that an exemption currently exists for outside
salesmen paid on commission or contract basis, if they are primarily involved
in selling advertising for a newspaper.

We were opposed granting this exemption when it was adopted by the legisla-
ture. At that time, we argued that any worker deserves protection from ex-
ploitation by their employer, regardless of occupation. We continue to be-
lieve that is true.

; Now we find an attempt to exclude a whole multitude of other outside salesmen
from Montana’s overtime protections. If adopted, the provisions of Senate
Bill 237 would exclude outside salespeople involved in magazine and other
periodicals, pharmaceutical sales representatives, beer and soft drink sales-
people, route salespeople (like Schwan, Frito-Lay, Eddy’s Bakery) and other
persons engaged in similar occupations, which involves sales as well as deliv-

ery.

Often these workers are not highly paid anyway, and to exclude them from
overtime protection simply reduces their possibility of earning decent wages
for an extraordinary long work day. We urge your committee to reject this bad
idea and to give Senate Bill 237 a do not pass recommendation.

Thank you.

SENATE LABOR & EMPLOYMENT
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WITNESS STATEMENT

To be completed by a person testifying or a person who wants
their testimony entered into the record.

Dated this E; day of ,ﬂégmpuaqr;/ , 1991.
Name: CH R )s7 /o N VAL <AV

Address: £/9 ST« = 3
HEeL e NA
Telephone Number: 44/3— 7430

Representing whom?

Moy p1aNs  Sfade Asy-c /0

Appearing on which proposal?
<sp 237
Do you: Support? Amend? Oppose? ]::

Comments:
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The Houss of Service t?““

‘ P.0. Box 2546
" GREAT FALLS, MONTANA 69403
(406) 453-7628

February 5, 199]

San, Jerry Noble
State Capital
Helena, Montana

Dear Jerrvy,
Re: §8237

It is high time that the State of Montana adopt regulations
similar to Federal Regulations which extlude outside salesmen
from overtime compensation,

We currently employ seventeen sales persons who are customarily
and regularly engaged away from our place of business. As soon
as a salesperson leaves the premises he or she is on her own and
hopafully and in good faith is performing their duties under the
"a fair days work for a fair days pay"” guideline. To be honest
with you, there are always overtime hours paid that do not fall
under that saying. As an employer, I have found cut the hard way
that it is impossible to control out-side saslesmen's hourz. In
1987 this company was unexpectedly presented with claims for
$35,000.00 for outside &alesmen’'s unpaid aovertime, plus a 100%
penalty. The overtime hours had been recorded in little black
books that the outside salesmer kept. Those hours included time
spent on pergonal ‘things such as golf, girlfriends and poker., In
a court of law, their recarded hours are the gospel.

Because of the antiquated Montara codes, the small businessman is
2t the mercy of thelir outside sales farce, - Lets get with it and
bring the Montana codes up to what most every other state does.
Please, lets qget 5BE37 passed.

Please present this as one small business person'e tesitmany.

Sincerely, ' :
M / SENATE LABOR &é EMPLOYMENT

; R. Karl Rembe EXHIBIT NO
e /6/9)

BiL N0 SBA3 7




Amendments to Senate Bill No. 73
First Reading Copy

Requested by Senator Tom Towe
For the Senate Committee on Labor and Employment Relations

Prepared by Tom Gomez
February 5, 1991

1. Title, line 5.

Following: "MEAL"

Strike: "AND REST"

Following: "PERIODS"

Insert: "; AND PROVIDING CERTAIN EXEMPTIONS"

2. Page 1, lines 8 through 24.
Strike: everything following the enacting clause
Insert: "NEW SECTION. Section 1. Meal periods for employees. (1)

Each employer shall provide at least a half hour meal period

not later than 5 hours after the beginning of the employee's

workday.

(2) An employer who fails, neglects, or refuses to provide
meal periods, as provided in this section, after being requested
to provide a meal period by an employee, or who permits an
overseer, superintendent, or agent to violate the provisions of
this section is gquilty of a misdemeanor and, upon conviction, is
subject to a fine not to exceed $500 for each offense. A true
emergency is a complete defense under this subsection.

NEW SECTION. 8Section 2. Exemptions. (1) [Section 1] does
not apply to persons employed in:

(a) agricultural labor as defined in 39-51-205; or

(b) the television or radio broadcast media.

(2) [Section 1] does not apply to an employee who works in a
shift in which the employer has fewer than 5 employees.

(3) [Section 1] does not apply to employees covered by a
collective bargaining agreement if the collective bargaining
agreement provides meal periods for employees covered by the
agreement.

NEW SECTION. 8Section 3. Codification instruction.
[Sections 1 and 2] are intended to be codified as an integral
part of Title 39, chapter 2, part 2, and the provisions of Title
39, chapter 2, part 2, apply to [sections 1 and 2]."

1 SB007306.ATG






ROLL CALL VOTE

SENATE COMMITTEE LABOR AND EMPLOYMENT RELATIONS

pace  R/5/4) Senate  Billde. /3 rTime 4.'/;20,,,

SENATOR AKLESTAD

X

SENATOR BLAYLOCK

SENATOR DEVLIN

<< 1|l

SENATOR KEATING

SENATOR LYNCH

SENATOR MANNING

SENATOR NATHE

SENATOR PIPINICH

SENATOR TOWE

X PP

wtion: T2 Pdppt Prmendment fo 5813
A5 4 éfdij ,8;//




ROLL CALL VOTE

SENATE COMMITTEE LABOR AND EMPLOYMENT RELATIONS

Date 52’/5/41 §ena7"e_ Bill No. (3 Time L?[t' /5pm

e

SENATOR AKLESTAD

SENATOR BLAYLOCK

YES
X
SENATOR DEVLIN X
| X

SENATOR KEATING

NO
X
SENATOR LYNCH @)’gg )t, t
| X
X
X

SENATOR MANNING Vote

SENATOR NATHE >(

SENATOR PIPINICH

SENATOR TOWE ’

Secretary

//eﬂdk X %‘M/M

wtion: To Table SBT3 asamended

Left Open for Senctor Lyneh’s Vote . Senator
Cyneh had left ayveote On SBI13 44 amended_
but not onr ‘Fh[_‘: Table Motion. Serator
h’m(xm'nﬂ [(Lha\r) has a STIZlndn'noj S pLN Jote
policey Yo allow &l Membere dp yote .




ROLL CALL VOTE

SENATE COMMITTEE LABOR AND EMPLOYMENT RELATIONS

pate 2/ 5(a Senate.  Bill Yo. 237 1ime L/ 9 om

SENATOR AKLESTAD

SENATOR BLAYLOCK

SENATOR DEVLIN

XX X

SENATOR KEATING

SENATOR LYNCH

SENATOR MANNING

SENATOR NATHE :xi

X
SENATOR PIPINICH >,<
X

SENATOR TOWE

KWJU‘L Caceuy

Secretary \

Motion: Do PASS 58 R37




ROLL CALL VOTE

SENATE OOMMITTEE LABOR AND EMPLOYMENT RELATIONS

pate. 2[5 /4[ Senate  BillNo. 237  Tine 4.'/7;:/,\

NAME YES NO
SENATOR AKLESTAD ><
SENATOR BLAYLOCK S(

SENATOR DEVLIN

SENATOR KEATING

XK

SENATOR LYNCH

x X

SENATOR MANNING

SENATOR NATHE &L

SENATOR PIPINICH

| X
SENATOR TOWE ><

Motion: Do NoT PASS SB2377

e Foyoyse Jote of
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