
MINUTES 

MONTANA SENATE 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON LABOR & EMPLOYMENT RELATIONS 

Call to Order: By Senator Richard Manning, on February 5, 1991, 
at 3:15 p.m. 

ROLL CALL 

Members Present: 
Richard Manning, Chairman (D) 
Thomas Towe, Vice Chairman (D) 
Gary Aklestad (R) 
Chet Blaylock (D) 
Gerry Devlin (R) 
Thomas Keating (R) 
J.D. Lynch (D) 
Dennis Nathe (R) 
Bob Pipinich (D) 

Members Temporarily Excused: Thomas Keating (R), J.D. Lynch (D) 

Staff Present: Tom Gomez (Legislative Council). 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Announcements/Discussion: NONE. 

HEARING ON SENATE BILL 237 • 

Presentation and Opening Statement by Sponsor: 

Senator Jerry Noble told the Committee that Senate Bill 237 
would exclude outside salesmen from coverage under the state 
overtime compensation laws. Senator Noble explained this would 
bring the Montana code in compliance with Federal wage and hour 
standards. 

Proponents' Testimony: 

Loren Davis, President of Davis Business Machines, Inc. 
spoke in favor of Senate Bill 237 from prepared testimony. 
(Exhibit #1) 

Tim Schroeder of C.S.I. Office Products in Helena spoke in 
favor of Senate Bill 237. Mr. Schroeder told the Committee that 
he has been a salesperson, owner, and manager of stores. He 
explained that a salesperson cannot work on an eight-hour day 
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because they must determine their time based on their clients' 
needs. He cited examples in which certain services must take 
place at other than normal business hours. Mr. Schroeder 
explained that estimated hours of overtime may be wrong which 
would cause the salesperson's commission to be reduced. 

Ellen Bell of Office Mart in Helena spoke in favor of Senate 
Bill 237. Ms. Bell explained that as a small business owner she 
asked for simplicity in the law by bringing Montana law into 
compliance with Federal law. She told the Committee that a 
salesperson should be provided with an environment wherein they 
can earn as much as they desire. Ms. Be'll said that a commission 
system does not fit when recording hours and calculating overtime 
pay. (Exhibit #2) 

Sierra Wolf of Davis Business Machines told the Committee 
that as an outside salesperson she did not want to be limited to 
a 40 hour week. She explained that the hours she worked over 40 
would benefit her in commission more than that of overtime pay. 
(Exhibit #3) 

Charles Brooks, Executive Vice President of the Montana 
Retail Association spoke from prepared testimony in favor of 
Senate Bill 237. (Exhibit #4) 

James Tutwiler of the Montana Chamber of Commerce told the 
Committee it was clear that Senate Bill 237 would affect, 
favorably, many small businesses across Montana. It would help 
both the employer and the employee in the industries with outside 
salespeople. 

Riley Johnson of the National Federation of Independent 
Business urged support of Senate Bill 237. 

Opponents' Testimony: 

Christian MacKay of the Montana State AFL-CIO spoke from 
prepared testimony in opposition to Senate Bill 237. (Exhibit 
#5) 

Bob Heiser of the United Food and Commercial Workers 
International Union spoke in opposition to Senate Bill 237. Mr. 
Heiser told the Committee that "labor has one thing to sell, and 
that's its labor". He explained that salespeople should be 
compensated at a fair rate, and should be included under overtime 
compensation. 

Questions From Committee Members: 

Senator Manning asked Ms. Wolf if she was paid salary plus 
commission. Ms. Wolf told the Committee she was paid straight 
commission. 

Senator Devlin asked Bob Heiser if salespeople were excluded 
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that has commission and salary. Senator Towe told the Committee 
that an individual, spending more than 20% of their time "in the 
shop", is entitled to overtime. If 80% or more is spent "out of 
the shop", the person can be exempt if they are making sales or 
obtaining orders and contracts. 

Senator Aklestad asked about individuals with their "shop on 
wheels". 

Tom Gomez of the Legislative Council cited Section 541.502 
of the Fair Labor Standards Act. He explained that it speaks of 
a fixed site, that must be construed as the employers place of 
business. 

Tom Gomez explained that the employer (for Montana) must be 
an employer who is not subject to the Federal law. Those 
employers are employers who make $500,000 or more in annual 
sales. 

Senator Manning told the Committee that the Schwann 
salespeople are strictly commission. 

Senator Pipinich asked Mr. Brooks about individuals who 
deliver. Mr. Brooks explained that those individuals are subject 
to overtime. 

Senator Pipinich asked if the Federal Code was amended in 
1990, and revised with the last administration, and if this bill 
would have the state of Montana come in compliance with the 
Federal. Mr. Brooks said that was what they were proposing. 

Senator Towe asked Mr. Brooks if it were valid for the 
overtime law to apply to individuals spending more than 20% of 
their time in sales inside the office supply store. Mr. Brooks 
said it was. Senator Towe asked what difference there was 
between the individuals involved in sales inside the store and 
those going outside. Mr. Brooks told the Committee that outside 
sales people work on a commission and want it that way. 

Senator Towe asked Riley Johnson to respond to the same 
question. Mr. Johnson explained that while working inside the 
store the client has conformed his time to that of the stores, 
but outside sales positions must work at the clients' pleasure. 
He told the Committee that inside sales allows for controlled 
time. 

Senator Pipinich asked Riley Johnson about telephone 
solicitors. Mr. Johnson said these individuals are not excluded. 
Mr. Johnson also explained that in most cases salespeople in the 
"on wheels" situation have an office in their homes, and the 
vehicle is not their office. 

Senator Manning asked Bob Heiser if beer delivery people 
were also salespersons. Mr. Heiser told the Committee that is 

LA020591.SMI 



SENATE LABOR & EMPLOYMENT RELATIONS COMMITTEE 
February 5, 1991 

Page 5 of 6 

true. 

Closing by Sponsor: 

Senator Noble asked the Committee to help small business in 
Montana. He explained that an outside salesperson should be 
allowed to work 14 or 16 hours a day because that would allow 
them a higher income. He said an outside salespersons time 
cannot be regulated. He explained that this would conform state 
law with the federal. 

EXECUTIVE ACTION ON SENATE BILL 73 

Motion: 

Senator Towe moved amendment number SB007306.ATG to Senate 
Bill 73. 

Discussion: 

Senator Devlin asked if a collective bargaining agreement 
did not address a meal break, would Senate Bill 73 now affect 
that collective bargaining unit. Senator Towe said that is the 
case. 

Senator Aklestad asked how this bill would be presented on 
Second Reading. Senator Towe explained it would be a Gray Bill. 
Senator Aklestad said it was a new bill. Senator Towe explained 
that it was not. He told Senator Aklestad that it is still 
essentially the meal-period bill with the rest period section 
deleted. 

Senator Aklestad told the Committee that it was a 
"significantly amended bill". He also pointed out that the bill 
covers so few people and businesses, that it is unreasonable. 

Senator Pipinich called for the Question. 

Amendments, Discussion, and votes: 

Roll Call Vote was 6, YES, and 3, NO. (Senator Lynch left a 
written YES vote) 

Recommendation and Vote: 

Senator Towe moved Senate Bill 73 as amended. 

Senator Aklestad offered a substitute motion to Table Senate 
Bill 73 as amended. 

Roll Call Vote was 4, YES, and 4, NO. 
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Senator Aklestad asked how Senator Lynch's vote was 
recorded, and if that vote was left with the Secretary. 

Senator Manning explained that Senator Lynch did not leave a 
vote Tabling Senate Bill 73, but left a DO PASS as amended vote. 

Senator Aklestad asked to see a vote from Senator Lynch on 
the Table motion. Senator Towe voiced his objection to the point 
of order. He explained that Senator Lynch left a written DO PASS 
as amended vote. He told the Committee that it was clear Senator 
Lynch would have voted against a Tabling motion. 

Senator Manning ruled that the vote would be left open on 
the Tabling motion for Senate Bill 73 until Senator Lynch could 
cast his vote. 

EXECUTIVE ACTION ON SENATE BILL 237 

Motion: 

Senator Keating moved a DO PASS on Senate Bill 237. 

Discussion: 

NONE. 

Amendments, Discussion, and Votes: 

Roll Call Vote was 4, YES, 5 NO. Motion to DO PASS FAILED. 

Senator Devlin moved a DO NOT PASS on Senate Bill 237. 

Recommendation and Vote: 

Roll Call Vote on DO PASS was reversed: 5, YES, 4, NO. 
Motion CARRIED. 

ADJOURNMENT 

Adjournment At: 4:20 p.m. 

RICHARD E. MANNING, Chairman 

LINDA CASEY, Secretary 

REM/llc 
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ROLL CALL 

SENATE LABOR AND EMPLOYMENT RELATIONS COMMITTEE 

LEGISLATIVE SESSION 

III NAME PRESENT ABSENT EXCUSED 

SENATOR AKLESTAD P • 

• SENATOR BLAYLOCK P 
SENATOR DEVLIN ., 

.'P • 

SENATOR KEATING fJ ~ 
fernp . 

• 
SENATOR LYNCH P I<-+-r 

wrirr~ 
Vo~~ • 

SENATOR MANNIi.'lG P 
SENATOR NATHE P 
SENATOR PIPINICH ? 
SENATOR TOWE 'P 

Each day attach to minutes. 
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':BUSINESS '11'lACHINES, 

February 5, 1991 

Labor & Employment Relations 
Chairman, Senator Dick Manning 

1429 HELENA AVENUE 
PHONE 406/442-9810 
HELENA, MONTANA 59601 

re: SENATE BILL NO. 237 

Chairman, Senator Manning & Committee Members 

I am Loren Davis, President of Davis Business Machines, Inc., 
incorporated in the State of Montana in 1968. At present, I have 
three stores and 25 employees. Six of these employees are full 
time, outside sales people that are paid by commissions. 

I have been hiring and training people for thirty years. As in 
most industries, and especially the high tech area, the training is 
extensive and continuous. Many industry supported educational 
classes and seminars are after business hours and on week-ends so 
that the sales people are not taken out of their territory when 
businesses are open. As Montana law reads now, we would have to 
pay overtime or cut back on sales time. 

Sales people are entrepreneurs who set their own destinies. A 
sales person's potential should not be limited by controlled work 
hours. Nothing happens until someone makes a sale. The more items 
sold, the more demand on production. The sale of an item affects 
our economy in every aspect: raw materials, manufacturing, 
transportation - all the way to banking and taxes. 

I encourage this committee to send Senate Bill #237 to the Senate 
floor with "Do Pass" recommendation. 

Sincerely, 

~UuJ)~ 
Loren W. Davis 
President 

SENATE LABOR & EMPLOYMENT 

EXHIBIT NO. 

OATL_.-:.-.J-----

O ' -SIlt N .---------



WITNESS STATEMENT 

To be completed by a person testifying or a person who wants 
their testimony entered into the record. 

Dated this > day of ~F ....... :d......::.lo~( ______ ' 1991. 

Name: I-VJf.E tV W, DA vI ; 

Address: lOr H6L~#A 4V6-. 
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Appearing on which proposal? 

~ 134/# ;tJ7 

Do you: Support? ~ Amend? -- Oppose? __ 

Comments: 

PLEASE LEAVE ANY PREPARJS~,mpt'J\~M~'~~M\\,fi.jlfHE COMMITTEE SECRETARY 
EXH!BIT NO,_---.,;' ___ _ 
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To be completed by a person testifying or a person who wants 
their testimony entered into the record. 
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Representing whom? 
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To be completed by a person testifying or a person who wants 
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::-~3RUARY 5. 1991 
TESTIMONY 

5B 237 

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE: 

Executive Office 
318 N. Last Chance Gulch 
P.O. Box 440 
Helena, MT 59624 
Phone (406) 442-3388 

FOR THE RECORD. I AM CHARL~S BROOKS. REPRESENTING THE MONTANA 
RETAIL ASSOCIATION AND lTHE MONTANA OFFICE ECUIPMENT DEALERS 
ASSOCIATION. I AM HERE TODAY TO SPEAK IN FAVOR OF SB 237. 

WE SUPPORT SB 237 BECAUSE IT SEEKS TO CONFORM MONTANA LAW WITH 
THE FEDERAL FAIR LABOR STANDARDS ACT IN THE COMPENSATION OF 

, OUTSIDE SALESPEOPLE. A COPY OF THE SECTION DEALING WITH OUTSIDE 
SALESPEOPLE OF THE FAIR LABOR STANDARDS ACT IS ATTACHED FOR YOUR 
INFORMATION. IT SEEMS TO US THAT ITS TIME THAT WE BROUGHT THE 
MONTANA LAW INTO AGREEMENT WITH THE FEDERAL LAW AND THAT'S ALL 
THIS BILL ACCOMPLISHES. SB 237 WOULD AVOID THE" PIECE MEAL 
APPROACH BY CONFORMING TO FEDERAL STANDARDS. IF YOU WILL NOTE IN 
THE PRESENT CODE THAT MANY SALESPEOPLE ARE EXEMPT FROM OVERTIME 
PAY. THIS BILL WOULD ALLOW THE 80-20 RULE TO CONTINUE AS TEST TO 
DETERMINE IF A SALESPERSON WAS EXEMPT FROM OVERTIME WHICH YOU 
WILL FIND OUTLINE IN THE FEDERAL STANDARDS. 

HIGHLY MOTIVATED OUTSIDE SALES PEOPLE DESIRE FREEDOM TO PERFORM 
UP TO THEIR POTENTIAL TO EARN THE MAXIMUM SALES CO~MISSION RATHER 
THAN BEING HAMPERED BY A OVERTIME PROBLEM. 

WE ASK THAT YOU GIVE THIS BILL CAREFUL CONSIDERATION AND A "DO 
PASS" FROM THIS COMMITTEE. 

THANK YOU FOR THE OPPORTUNITY TO APPEAR BEFORE YOU TODAY. 

SENATE LABOR & EMPLOYMENT 
EXHIBIT No. __ 4..!---
DATLE _~::2ul:iiJ.5./...Jq...J.-J-1 -
Btll No._-=S~5..l....::l~:9",,-1_-



MIL·R PRODUCTIONS 
CLIENT: LABOR DF;PARTMENT 

GALLEY NO.1 
JOB NO. 3264 

The Fair Labor Standards Act 
of 1938, as Amended 

U.S. Department of Labor 
Employment Standards Administration 
Wage and Hour Division 

WH Publication 1318 
Revised April 1990 

-----

RECEIVED 
FEB 0 11991 

EMPLOYMfNT RELATlDNS DIV. 
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Sec. 12(a) 16 

them in good faith in reliance on written assurance from ecutive or administrative activities, if less than 40 
the producer, manufacturer, or dealer that the goods were per centum of his hours worked in the workweek are 
produced in compliance with the requirements of this sec- devoted to such activities); or 
tion, and who acquired such goods for value without notice (2) * * * (Repealed) 
of any such violation, shall not be deemed prohibited by [Note: Section 13(aX2) (relating to employees 
this subsection: And provided further, That a prosecution employed by certain retail or service establishments) 
and conviction of a defendant for the shipment or delivery was repealed, effective April 1, 1990, by section 
for shipment of any goods under the conditions herein pro- 3(c)(1) of the Fair Labor Standards Amendments of 
hibited shall be a bar to any further prosecution against the 1989.] 
same defendant for shipments or deliveries for shipmen t of (3) any employee employed by an establishment which is 
any such goods before the beginning of said prosecution.83 an amusement 01' recreational establishment, organized 

(b) The Secretary of Labor,84 or any of his authorized camp, or religious or non-profit educational conference 
representatives, shall make all investigations and inspec- center,S8 if (A) it does not oprirate for more than seven 
tions under section ll(a) with respect to the employment months in any calendar year, or (B) during the preceding 
of minors, and, subject to the direction and control of the calendar yem', its average receipts for any six months of 
Attorney General, shall bring all actions under section 17 such year were not 1/wre than 3311" per centum of its 
to enjoin any act or practice which is unlawful by reason of average receipts for the other six months of such year, ex· 
the existence of oppressive child labor, and shall ad· cept that the exemption from sections 6 and 7 provided 
minister all other provisions of this Act relating to op- by this paragraph does not apply with respect to any 
pressive child labor, employee of a private entity engaged in providing ser-

(c) No employer shall employ any oppressive child labor vices or facilities (other than, in the case of the exemp-
in commerce or in the production of goods for commerce tion from section 6, a private entity engaged in providing 
or in any enterprise ,engaged in commerce or in the pro- services and facilities directly related to skiing) in ana· 
duction of goods for commerce.86 tional park or a national forest or on land in the National 

(d) In order to carry out the objectives of this section, Wildlife Refuge System, under a contract with the 
the Secretary may by regulation require employers to Secretary of the Interior or the Secretary of Agriculture;811 
obtain from any emp/oliee proof of age. or 

tr .: /:).e.Cf(('.)".) b <f 1 Q/-..e (Y\ 1'1: \)w.u'll'-- , l' (4) * * * (Repealed) . 
E~~!I.lp~~Q.na I Vu<l « <t" al.\j)~1JJ1IYfiote: Section 13(a)(4) (relatmg to employees 

SEC. 13,86 (a) The provisions of sections 6 (except sec- employed by certain retail establishments) was 
lion 6(d) ill the case of paragraph (1) of this subsection)87 repealed, effective April 1, 1990, by section 3(cX1) of 
and 7 shall not apply with respect to- the Fair Labor Standards Amendments of 1989.} 

(1) any employee employed in a bona fide executive, (5) any employee employed in the catching, taking, 
administrative, or professional capacity (including propagating, harvesting, CUltivating, or farming of 
any employee employed in the capacity of academw ad· any kind of fish, shellfish, crustacea, sponges, 
ministrative personnel or teacher in elementary or sec011r seaweeds, or other aquatic forms of animal and 
dary sc/wols), or in the capacity of outside salesman (as vegetable life, or in the first processing, canning or 
such terms are defined and delimited from time to packing such marine products at sea as an incident to, 
time by regulations of the Secretary, subject to the or in conjunction with, such fishing operations, in-
provisions of the Administrative Procedure Act, ex- cluding the going to and returning from work and 
cept that an employee of a retail or service establish- loading and unloading when performed by any such 
ment shall not be excluded from the definition of employee; or 
employee employed in a bona fide executive or ad- (6) any emplO1Jee employed in agriculture (A) if such 
ministrative capacity because of the number of hours employee is employed fry an employer w/w did not, during 
in his workweek which he devotes to activities not any calendar qua?'fer during the preceding calendar 
directly or closely related to the performance of ex- year, use more than five hundred man-days of 

.. As am~nd~d by seclion 10(a) of th~ ~'air Labor Slandards Amendments of 1949. 
It St'e ((Kllnotes 8 and 25 . 
.. S.",li"n 111(10) of lloe ~'wr Labor Standards Amendments of 1949 as amend • ..! by section S 

of the ~'air Labor Standards Amendmenls of HIS1. 
.. St!Cliun 13 ... amended by ... "'tiun II ofthe rair Labor Standards Amendments of 1949; by 

lkurl{anization Plan No.6 of 191.0; and ... further an,ended I,y Ihe fair Labor Standards 
Amc"dm~nl' of 1961, 1966, 1974, 1977, and I~M9. 

oJ As amended by th. Educatiun Am~ndm~nts of 1972, 86 Stat. 235 al375, .rf""tive July I, 
1~72, 

agricultural labor, (B) if such employee is the parent, 

.. Added by seclion 11 (O( the Fair Lal.,r Standards Amcndments of 1~77, eff""ti\'~ 

Nuvember I, JU77 . 
.. The Ia.,t cia""" of ""etion I :l(aX3) of th. Ad w ... add"d loy ""elion 4(a) of the I'air Labor 

Standard. Amelldment. uf 1~77, d(.octive Jalluary I, 1~7~. Set! abo """tion 13(bX~lI) of the 
''Art, a."i hdd~ uy lilt: 1 !t77 Amcndllldils. 



qulrement of payment at a rate of ,110 
per week and the employee must be c0n
sidered nonexempt. It follows that U til 
U\e performance of this as.slfJlment tho 
illustrator worked In excess of 40 hours 
In any week, overtime rates must be paid. 
Whether or not the employee worket1 In 
excess of 40 hours in any week, records 
Cor such an employee would have to be 
kept In accordance with the !'eQ'UlaUona 
cover1Dg' records for I\onexem,pt em
ployees (Part 516 at this chapter). 

§ 541.314 Exception (or phy.idana. 
lA,..,.en. and leachen. 

(a) A holder of a va.Ud license or cer
t.lftcate perm.ttting the practice ot laW' 
or medicine or any ot their branches, who 
18 actually engaged In practicing the pr0-

fession, or a. holder ot the requlslto 
academic degree for the general pract1co 
pf medicine who 18 engaged In an Int.em
&hJp or resident program pursuant to the 
practice ot his profession, or an employee 
emplciyed and engaged M a teacher In 
the activity of Imparting knowledge, I.a 
excepted trom the salary or tee requir&
ment. Th1s exception applies only to the 
traditional protC651aoa of law, medicine, 
and teaching and not to employees In 
related protC661ona which merely serve 
these prof essIona. 

(b) In the case ot medicine: 
(1) The exception awlles to physl

c1a.n.s and other practitionerll 11censed 
and practicing In the fir:Id ot medical 
flC1ence and healing ,or any ot tho medi
cal specialties practiced by Pbyslclans 
or practitioners. The term physlc1a.na 
mea.n.s medical doctors inclUding gen
eral Practitioners and 8Peclallllts, and 
osteopatallc physician.s (doctors of oste
opathy). Other practitioners In the ficld 
ot medical science and healing may in
clude podiatrists (llometimes ClIlled 
chiropodists), dent1sts (doctot'll' of den
tal mediClne, optometrlllts (doctonl at. 
optometry or bachelors ot science In 
optometry) , 

(2) Physicians and other practltion
en lncluded In paragraph (1) (1) ot this 
section, 'whether or not llcensed to prac
tice prior to commencement of an in
ternship or resident program. e.re ex
eel(ted from the salary or fee re(lulrement 
during their lnternshlp or resident pro
gram. where such a training program I.a 
entered upon after the ea.mlng of tho 
appropriate degree required for tho gen
eral practice of their profession. 

(c) In the case of medical occupa
tions, the exception from the salary or 
fee requlrement does not apply to phe.r
maclsts, nurses, therapists, technologists, 
sanlta\'lans, dietitians, social worker&, 
psychologists, psychometrlsts, or other 
prote&lons which service the medical 
profes,,;lon. 

§ 541.315 Special proviao Cor hlgh aal. 
aried prof "".'on&1 entployeea.. 

(a) Except as otherwise noted in para
graph (b) ot this secUon, &be detl.oJUoo. 
of "professional" conta.ln.s a ~clal pco
vlso for employees who are compenaated 
on a salary or tee basis at a rate ot at 
least $250 per week exclusive of board, 
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lodg1ng, or other facilities. Under this 
proviso, the requirements for exemption 
in t 541,3 (a) through (e) wUl be deemed 
to be met by an employee who receives 
the higher salary or tees and whose pri
mary duty consists of the pertormance 
ofwbrk requ1rlng kIlowledae of an ad
vanced type in a fteld of science or learn
ing, or work M a teacher In the activity 
ot imparting knowledge, which Includes 
wort re(lulrlng the consistent exercise 
ot discretion lUld-judgement, or consists 
at the performance of work" reQulrlng 
invention, imagination, or talent In, a 
recosnJ.zed field of artistic endeavor. 
'nlus, the exemption will apply to highly 
paid employees employed either In one of 
thII "learned" professions or In an "artls
tlo'" profession and doing primarily pro
fea..lonal work, U an employee quall1les 
for exemption under this provisO, It Is not 
necessary to test the employee'S quall1l
cations in detaU under t 541,3 (a) 
through (e), 

(b) In Puerto Rico, the Virgin Islands, 
and American Samoa the second provisO 
of I 641.3(e) applies to thOlie "profession
al." employees (other thl\U employees of 
the Federal government) who e.re com
pensated on a salary or fee basis of not 
lesB than '200 per week. 

§ 541.500 Definition of "oullide .aJ.,.. 
man." 

Section 541.5 defines the term "out
side salesman" M follows: '!'be tetm "em
ployee employed • • • In the capacity of 
outside salesman" In section 13(a) (1) ot 
the act shall mean any employee: 

(a) Who 111 employed for tho JlUl'POI'O 
of and who 1:1 customa.rlly and reguie.rly 
engaged away from his employer's place 
or places ot bu.s1nCS.'! In: 

(1) Maklng sales wlthln the meanlng 
ot section 3(k) of the act; or 

(2) ObtaJ.n.lng orders or contracts for 
services or for the use of fac1llties for 
which a consideration wUl be pald by tile 
cllent or customer; and 

(b) Whose holU'S of worle ot a. nature 
other than that described In paragraph 
(a.) (1) or (:U of th1:s section do not ex
ceed 20 percent or Lbe hours worleed In 
the workweek by nonexempt employees 
of the employers: Provided. That work 
pertormed incidental to and In conjunc
tion with the employee's own outside 
sales or sol1cltatlons. including lncldental 
deliveries and collectlona, shall not be 
rege.rded as nonexempt work. 
§ 541.501 Making aalca or obtainin.: 

orders.. 
(a.) Section 541.5 requires that the em

ployee be engaged In: (1) Maldng sales 
within tile meaning of section 3(k) of 
the act, or (2') obtaining orders or con
tracts for services or tor the use of 
facUlties. 

(b) Generally spen.k1ng, the divisions 
have Interpreted section 3<1c) of the act 
to Include the trans.!er of tltie to tangible 
property, and In certe.1n cases, of tangible 
and valuable evidences of lntanglble 
property. Thus sales of lIoutomobUes. 
colfee, shoes, cigars, stocb. banda. and 
insurance are construed &.II sales within 
the meanin g ot section '(1::), (Bee.. 3 <Jt.) 

of the act states that "sale" or "seU" in
cludes any sl\le, exchange, contract to 
sell, consignment tor sale, shipment for 
sale, or oUler disposition.) 

(c) It will be noted that the exempt 
work lncludes not only thc sales of com
modities, but also "obtaining orders or 
contracts for services or for tile use ot 
tacUities for whlch a consideration will 
be paid by the client or customer." "Ob
taining orders or contracts • • • tor the 
we of facUlties" Includes tile selling ot 
time on -the radio, the solicitation ot 
advertising for newspapers and other 
periodicals and the solicitation ot freight 
for ra1lroads and other transportation 
agencieS. ' 

(d) The wqrd "services" extends the 
exemption as outside lIalesmen to em
ployees who sell or take orders for a serv
lce,'whlch Is performed for the customer 
by someone other than the person taking 
the order, For example, It Includes the 
salesman of a typewrtter repair service 
who does not hlmselt do the repairlng. It 
also Includes otherwise exempt outside 
salesmen who obtain orders for the laun
dering ot the customer's own lInena as 
well n.s th0.5e who obtain orders tor tho 
rental of the laundry 'II linens. 

(e) Tho inclusion of tho word "serv
Ices" Is not Intended to exempt persona 
who, In a very loose sense, are sometimes 
described as se1l1ng "servlces". For ex
ample, It does not Include persona such 
M servicemen even though they may sell 
the service which they themselves per
form. Sell.lng tho service In such cases 
would be 1ncldental to tho servicing 
rather thAll the reverse. Nor doee It in
clude outside buyers, who In 110 very loo.se 
sense are sometimes described M lIeUing 
their elllllloyer's "service" to tho person 
from whom tileY obtain their gOO4ll. 11; 
1.!1 obvious that tho rele.tionshlp here 1:1 
the reverse of that of salCSlllllJl-tustomer. 
§ 541,502 A"ay (rom hi. employer'. 

place of bw;inC68. 

(a) Section 541.5 requires that an out
side salesman be custama.rtly and regu
}arly enga.ged "away tram his employer's 
pla.ce or places of business". TbJ:J requlre
ment 1.!1 based on the obvibus connota
tion of the word "outside" In the term 
"outside salesman". It would obviously 
lle beyond the scope of the Adm1n1stra
,tor's authority that "outside salesman" 
sbould be construed to Include lnsIde 
se.lesmen. InsIde sales and oUler inside 
work (except such as Is direct.lY In con
Junction with and lnc1dente.l to outside 
sales and sollcltatlons, M expla1ned In 
paragra.ph (b) of this section) 18 non
exempt. 

(b) Cha.racterisUcally the outside 
salesman Is one who makes his sales at 
his customer's place of business. ThIs Is 
the reverse or sales made by mail or 
telephone (except where the telephone 
18 used merely as an adjunct to persanal 
csJJ.s) , Tbus any fixed site, Whether home 
ar oroce, used by 110 salesman as a. head
qua.rters or for telephonic solicitation of 
sales must be construed as one of his 
employer's places ot business, even 
t.hough the employer Is not In any fonnal 
sense tho owner or tenant of the prop
erty. It should not be Interred from the 



foregoing that an out..c;1de salesman loses 
hlB exemption by d\spla.ylng hlB samples 
In h.otel sample rooms as he travels from 
cIty to cIty; these sample roollll! should 
not be oonsldered as hls employer s places 
of busIness. 
§ 541.503 Incidenlnl 10 Rnd in eonjune. 

lion wilh snles work, 

Work performed "IncIdental to and in 
conjunctIon with the employee's own 
outsIde sales or solicItation" Includes not 
only incidental deliverIes and collections 
which are specifically mentioned In 
I 641.6(b), but also any other work per
formed by the employee In furthering his 
own sales efforts. Work performed Incl
dental to' and In conjunction wIth the 
flIIlployee's own outsIde sales or solicIta.
tions would Include, among other thingS, 
the writing of hlB sales reports, the re
vision of his own catalog, the planning 
of his Itinerary and attendanCe at sales 
conferences. 
§ 541,504 Promollon work. 

(a) Promo\lon work Is one type of s.c
tlvlty often performed by persons who 
make sales, whlch may or may not be 
exempt work, depending upon the cir
cumstances under which It Is performed. 
PromotIon men are not exempt as "out
side salesmen." (Thls ,discussion relates 
solely to the exemption under § 541.5, 
dea.l1ng wIth outside salesmen. Promo
tion men who recelve'the required salary 
nnd otherwIse qualify may be exempt as 
administrative employees.> However, any 
promotional work which Is s.ctually per
formed IncIdental to Md In conjunction 
with an employee's own outside sales or 
sollcltatlons Is clearly exempt work. On 
t.he other hand, promotIonal work whlch 
Is Incidental to sales made, or to be made, 
by someone else cannot be consIdered as 
exempt work. Many persons are engaged 
in certain combinations of sales and pro
motional work or In certain .tYJ)Cs of 
promotional work having sol'11e of the 
characteristIcs of sales work while ls.ck
lng' others. The types of work Involved 
Include s.ctlvltles In borderline areas In, 
whlch It Is difficult to determine whether 
the work Is sales or promotional. Where 
the work Is promotional In nat.ure It Is 
IIOmetlmes difficult to determine whether 
It Is incidental to the employee's own 
sales work. 

(b) (1) Typically, the problems pre
sented Involve distribution through Job
bers (who employ their own salesmen) or 
through cent.ral warehouses of chaln
store orgMizatlons or cooperat.lve retan 
buying associations. A manufacturer's 
representatIve In such cases visIts the re
tailer, either alone or accompanied by 
the Jobber's salesman. In some Instances 
the- manufacturer's representative may 
sell directly to the retailer; In others, he 
may urge the retailer to buy from the 
Jobber. 

(2) ThIs manufacturer's representa
tive may perform varIOUS types of promo
tional activities such as putting up dis
plays and posters, removing damaged or 
spoiled stock from the merchant's shelves 
or rearranging the merchandise. Such 
persons can be oonsldered salesmen only 
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if they are actually employed for the pur
pose 01 and are engaged In making sales 
or contracts. To the extent that they are 
engaged In promotional activities de
signed to stimulate sales whlch w1ll be 
made by someone else the work must be 
consIdered nonexempt. With such varia
tIons In the methods of selling and pro
moting sales each case must be decided 
upon Its facts. In borderline cases the test 
Is whether the person Is actua.lly engaged 
In activities directed toward the consum
matlon of hls own sales, at least to the 
extent of obtainIng a commltment to buy 
from the person to whom he Is selling. It 
his efforts are directed toward stimulat
Ing the sales of hls company generally 
rather than the consummation of his 
own specific sales hls activities a.re nat 
exempt. Incidental promotional activi
ties may be tested by whether they are 
"performed incidental to and In conJunc
tion with the employee's own outsIde 
sales or !IOlIcltatlons" or whether they are 
Incidental to sales, which will be made by 
someone else. 

(c) (1) A few lllustrations ~f typical 
sItuations will be of assistance In deter
mining whether a particular type of work 
Is exempt or nonexempt under § 541.5. 
One situation Involves a manufacturer's 
representative who visits the retailer for 
the purpose of obtaining orders for his 
employer's product, but transmlts any 
orders he obtains l.o the local jobber to 
be filled. In such a cas'e the employee Is 
performing sales work regardless 01 the 
fs.ct that the order Is filled by the Jobber 
rather than dIrectly by his own employer. 
The sale In thls Instance has been "con
summated" In the sense that the sales
man has obtained a. commitment from 
the customer. 

(2) Another typical sItuation Involves 
facts slmllar to those described In the 
preceding illustration with the differ
ence that the Jobber's salesman accom
panies the representatIve of the company 
whose product Is being sold. The order In 
thls Instance Is taken by the Jobber's 
salesman after the manufacturer's rep
resentative has done the preliminary 
work whlch may Include arrangIng the 
stock, putting up' a dIsplay or poster, and 
talking to the retailer for the purpose of 
R'cttlng him to place the order for the 
product with the Jobber's salesman. In 
this Instance the sale Is consummated 
by the Jobber's salesman. 'l'}le work per
formed by the manufact.urer's represent
atIve L'l not Incidental to sales made by 
himself and Is not exempt work. More
over, even if In a particular Instance the 
sale Is consummated by the manufactur
er's representative It Is necessary to ex
amlne the nature of the work performed 
by the representative to determine 
whether hls promotional activitIes are 
dIrected toward paving the way for hIs 
own present and future sales, or whether 
they are Intended to stimulate the pres
ent and future sales of the jobber's sales
man. It his work Is related to hIs own 
sales It would be consIdered exempt work, 
while if It Is directed toward stImulating 
sales by the Jbbber's representatlve It 
must be considered nonexempt work, 

(3) Another type of situation Involves 
representatives employed by ut11lty com
panies engaged In furnishing gas or elec
tricity to consumers. In a sense these 
repres'!ntatlves are employed for the pur
pose of "selling" the consumer an In-. 
creased volume of the product of the 
utility. ThlB "selling" Is acdompllshed 
indirectlY by persuading the consumer to 
purchase appliances which will result In 
a greater use of gUs or electricity. Dlf
!erent methods are used by various com
pa.nleso'In some Instances the ut11lty rep
resentative after persuading the consu
mer to Install a-partlcular appliance may 
actually take the order for the appliance 
which Is delivered from stock by his em
ployer, or he may forward the order to 
an appliance dealer who then delivers It. 
In such cases the sales activity would be 
exempt, since It Is directed at the con
summation of a specific sale by the utility 
repr!)sentatlve, the employer actually 
making the delivery In the one case, while 
In the other the sale Is consummated In 
the sense that the representative obtains 
an order or commitment from the cus
tomer. In another type of situation the 
utility representative persuades the con
sumer to buy the appliance and he may 
even accompany the consumer to an ap
pliance store where the retailer shows the 
appliance and takes the order. In such 
Instances the utility reprli6entatlve Is not 
an outside salesman since he does not 
consummate the sale or direct hls efforts 
toward making the sale himself. Simi
larly, the utility representatlv.e Is not ex
empt as an outsIde salesman If he merely 
persuades the oonsumer to purchase,a" 
appliance and the consumer then goes to 
an appliance dealer and places his order. 

(4) Still another type of sItUation in
volves the company representative who 
visits chalnstores, arranges the merchan
dise on shelves, replenIshes stock by re
placing old with new merchandise, con
sults with the manager as to the require
ments of the store, fills out a requISition 
for the quantity wanted and leaves It 
with the store manager to be transmitted 
to the central warehouse of the chaln
store company whlch later shIps the 
quantity requested. The artangement of 
merchandise on the shelves or the re
plenishing of stock Is not exempt work 
'Unless It Is Incidental to and In conJl'JTlc~ 
tlon with the employee's own outsIde 
sales. Since the manufacturer's repre
sentative In thls Instance does not con
sununate the sale nor direct hls efforts 
toward the consummation of a sale (the 
store manager often has no authority to 
buy) this work must be counted as 
nonexempt. 
§ 541.505 Driver 50lesmen. 

(a) Where drivers who deliver to an 
employer's customers the products dis
tributed by the employer '&.lso perform 
functions concerned with the selling of 
such products, and questions arise as to 
whether such an employee Is employed 
In the capacity of outsIde salesmnn, all 
the facts bearIng on the content of the 
job as a whole 'must be scrutinized to 
determ1ne whether such an employee Is 



really employed tor the purpose ot mak
Ing sales rather than tor the service and 
del1very duties whJch he performs and, if 
so, whether he Is ~ustomarl1y and regU
larly engaged In making sales and his 
performance of nonexempt work Is suf
ficiently limited to come within the tol
erance permitted by § 541.5. The em
ployee may qualify as an employee em
ployed In the capacity ot outside sales
man if, and only It, the facts clearly 
indicate that he Is employed for the pur
pose of making sales and that he Is cus
tomarUy and regularly engaged In such 
activity within the meaning of the act 
and this part. Ali In the case ot outside 
salesmen whose Jobs do not Involve de
livery ot products to customers the em
ployee's chJet duty or primary' functl01l 
must be the making of sa.les or the taking 
of orders It he Is to quality under the 
definition In § 541.5. He must be a sales
man by occupation. If he Is, all work 
that he performs whJch Is actually inci
dental to and In conjwlctlon with his 
own sales effort Is exempt work. All other 
work ot such an employee Is nonexempt. 
work:. A determlnntlon of an emvloyec's 
chief duty or primary function must be 
made In terms of the basic character of 
the Job as a whole. All of Ule dUties per
formed by an employee must be consid
ered. The time devoted to the various 
duties Is an Important, but not naces
S1\r1ly controll1ng, element. 

(b) Employees' who may perform a 
combination of selling or sales promo
tion activities with product del1verles are 
employed In a number of Industries. DIs
tributors of carbonated bevernges, beer, 
botUed water, food and dairy products 
of various kinds, cigars and other non
food products commonly utilize such em
ployees, variously known as routemen 
route drivers, rouLe salesmen, deale; 
salesmen, distributor salesmen, or driver 
salesmen. Some such employees deliver 
at retu.ll to customers' homes; others 
deliver on wholesale routes to such cus
tomers as retal! stores, restaurantll,.hos

,pltals, hotels, tavenlS, and other business 
establishments. Whether such an em
ployee qualifies as an outside salesm.an 
under the regulations dependS, as staLed 
in paragraph (a) ot this section, on the 
content ot Ule Job as a whOle and not 
on Its Litle or designation or the kind ot 
bUSiness In whJch tIle employer Is en
gaged. Hearings In 1964 concerning tIle 
application of I 541.5 to such employees 
demonstrated that there Is great varla.
tlon In the nature and extent ot sales 
activity and Its significance as an ele
ment of the Job, as among drivers whose 
dUties are performed with respect to dif
ferent products or dllIerent Industries 
and also among drivers engaged In tIle 
same industry In delivering products to 
different types of oustomc:r:l. In some 
cases the facts may make It plain that 
such nn employee Is employed for the 
purpose of making sales; in other onscs 
the facts are equally clear that he Is em
ployed for another purpose, Thus, there 
Is little question that a routeman who 
provides the only sales contaot between 
Lhe employer and the customers, who 
calls on customers and takes orders tor 
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products whJch he dellvers from stock In 
his vehicle or procures and delivers to 
the customer on a later trip, and who 
receives compensation 'commensurate 
with the volume of products sold, Is em
ployed for the purpose of making sales. 
It Is equally clear, on the other band, 
that a routeman whose chJe! duty Is to 
transport products sold by the employer 
through vending mac.hlnes and to keep 
such machlncs stocked, In good operat
Ing condltlon, and In good locations, Is 
not selling hJs employer's product or 
employed fOr the purpose of making sales 
but Is employed fOr purposes wblch, al
though Inlportant to the promotion of 
sales to customers using the machines, 
plainly cannot characterize Ule employee 
as a salesman by occupation. In other 
cases Ulere may be m.ore d11llculty in de
termining whether the employee Is em
plOyed tor tIle pUl'PO!Se ot ma.kJ.ng sales 
within the meaning of this part. The 
{acts in such cases must be weighed in 
the light of the principles stated In para
graph (a) of this section, giving due con
sideration to the factors c11scussed in 
tiubseQuent PlU"Ugral>hs of this section. 

(c) One source of dlmculty in deter
m.InJng the extent to whJch a route driver 
may actually be engaged In making sales 
arises from the fact that such a driver 
often calls on establlsbed.cUstomers day 
after day or w,eck alter week, dellvcrlng 
a quantlLy of his employer's products at 
eo.ch call. Pla.1nly, such a driver Is not 
making sales when he deliverS oroCl'll to 
customers to whom he dld not make tile 
1n1t1al sale In amounts whJch are exactly 
or approximately prearranged by C\.Ilj_ 

tomer or contractual arrnngement or In 
amounts specified QY the customc:r and 
not slgn11lcantly affected by solicitations 
of the customer by the deliv~rlng driver. 
Making such deliveries, as well'~ recur
ring deliveries the amounts ot whJch are 
determined by the volwne of sales by 
the customer since the previous delivery 
rather Ulan by any sales effort ot tile 
driver, do not qualify tIle driver aa an 
outside salesman nor are such deliveries 
and the work incident thereto directly 
to the making or soliciting of sales by 
the driver so as to be considered eXempt 
work. On tIle oUler hand, route drlvem 
are making sales when they actually 
obtain or SOlicit, at the stop!l' on 'their 
routes, orders tor their employer's prod
ucts from persons who have authority 
to commit tIle CU$tomer tor purcha.ses. 
A driver who calls on new prospects for 
customers along his route and attempts 
to convince them of the desirability of 
accepting regular delivery of goods Is 
likewise engaged In sales activity and Is 
making sales to those trom whom he ob
~Ins a commitment, Also, a driver sales
man calling on established customers on 
his route, carrytng all assortment ot Ule 
articles which his employer sells, may be 
nw.king sales by persuading regular cus
tomers to accept del\very 9f increased 
amounts ot goods or of new products, 
even though the initial sale or agree
ment for delivery of the employer's prod
ucts may have been made by someone 
else. Work whJch Is performed incidental 
to and In conjunction with such sales 

activities will also be considered exempt 
work, provided such solicitation ot the 
customer Is frequent and regular. Inci
dental aot1v1t1es Include loading the truck 
with the goods to be sold by the driver 
salesman, driving the truck, delivering 
the products Bold, removing empty con
tainers lor retu,rn to the empl.oyer, and 
collecting payment for Lhe goods 
delivered. 

,(d) Neither delivery of goods sold by 
others nOr sales promotion work as such 
constitutes ma.lclng sales within the 
meaning ot § 541.5; delivery men alld 
promotion men are not employed In the 
capacity of outside salesmen for PllI'p06es 
of section 13(a) (1) of the act although 
both delivery work and promotion work 
are exempt salesman as an incident to his 
own sales or elror!.s to sell. The distinc
tion between the making of sales and Ule 
promotion ot sales Is explained in more 
detaU in the discussion and Ulustrations 
contained in I 541.504. Under the prin
ciples there stated a route driver, just 
as any other employee, must have as his 
cWef duty and primary llIDctlon t.he 
making ot se.}cs In the sense of obtaining 
and soliCiting commitments to buy from 
the persons upon whom he calls U he 
Is to qualUy under the regulations as an 
employee employed In the capacity ot 
outside salesman. For this reason, a 
route driver primarily engaged in making 
deliveries to his employer's customers 
and performing actlvttles intended to 
promote sales by customers, including 
placing point-of-sale and other adver
tising materials, price stamping com
modities, arranging merchandise on 
shelVes or in coolers or ca.blnet.:!, rotating 
stock according to date, and cleaning 
and otherwise servicing display cases, 
Is not employed in the, capacity of &n 
outside salesman by reason of such work. 
Buch work Is nonexempt work tor pur
poses of this pa.rt unless It Is performed 
aa an Incident to or in conjunction with 
sales actually made by the driver to such 
customers. U the driver who performs 
such functions actually takes orders or 
obtains commitments from {luch custOm
ers tor the products wWch he delivers, 
and the performance of the promotion 
work Is in furtherance of his own snles 
elrorts, his activities for that purpos«; In 
the customer's establishment would be 
exempt work. 

(e) As indicated In paragraph (a) b{ 
this section, whether a route drIyer can 
quallfy as an outside salesman depends 
on the facts whJch establish Ule content 
ot his job as a whole. Accordingly, in 
borderline case" a determination of 
whether the driver Is actually employed 
tor the purpose of, Is customarUy and 
regularly engaged In, and has as his chJef 
duty and prlnlary function the making 
ot sales, may l.llvolve consideration of 
such factors as a comparison of his dutle:; 
with those of other employees engaged 
as (1) truckdrlvers and (2) salesmen; 
possession ot a salesman's or solicitor's 
license when such license Is required by 
law or ordinances; presence or absence 
of customary or contractual prearrange
ments concerning amounts of products 



, 

, 

to be dellvered: description of the em
ployee's occupation In union contract.'<; 
the employer's ~peclficatlons as to quali
fications for hIring: sales training; at
tendance at sales conferences: method of 
payment; proportion of earnings directly 
attributable to sales effort; and other 
factors that may have a bearIng on the 
relntlonshlp to snles of the employee's 
work. However, where It 15 clear that 
an employee performs nonexempt work 
In excess of the amount permitted by 
1541.5, he would be nonexempt In any 
event and consideration of such factors 
as the foregoing would not be pertinent. 

(0 The followIng examples wUl fur
ther Illustrate the factual situations In 
whIch, under the prInciples dLscussed 
previously In th15 section. routemen en
gaged In recurrent. deUverles of goods 
may qual!!" or may faU to quam" for 
exemption a.s outsIde salesmen. 

(1) A retail routeman who regUlarly, 
calls on es!.abllshed retaU customers to 
deliver goods Gf generally prearranged 
amounts and kinds may also exert con
sIderable effort. not. only to keep such 
customers satJsfied to continue Ulelr 
orders for such goods but. also to make 
such customers aware of other product.'1 
which he would like to sell to them and 
to offer to !.ake orders for such products 
or for Incroosed amounts of the product.s 
which he 15 already delivering to the cus
tomer. In addition, he ma'y cnll at pros
pective retnll customers' homes for the 
purpose of persuading such persons to 
order the goods whIch he sells. A route
man who customarily nnd regularly calls 
on customers for these purposes and 
takes orders from them for products 
which he delivers to them, In addition 
to those products for which delivery has 
been prearranged. who Is In practical 
effect hIs employer's exclusIve sales con
tact with such customers, and whose 
earnings are In large part directly attrib
utable to snles made to such customers, 
wUl be considered to be employed In the 
capacity of outside salesman and wlUlln 
the exemption provided by section 13(0.) 
(l) of Ule Act 11 he does not perform 
nonexempt work In excess of the toler
ance pennltted by I 541.5. 

(2) A routeman who calls on relan 
stores which are among his employer's 
established customers may also Quality 
for exemptIon as an outside salE'.smn.n 
notwithstandIng the good~ he delivers to 
them are of kinds and In amount.~ which 
ar:! generally prearranged. Other fact.~ 
may show thnt maklng sales 15 h15 chief 
duty and primary function and that he 
15 customarily and regularly engaged In 
perfonnJng this function. Thus, such a 
routeman whose regular calls on estab
lished cust.omers Involve not only deliv
ery of prearranged Items but also actJve 
efforts to persuade such customers to 
continue or Incret\.~e theIr orders for such 
goods and to solicIt. theIr ordl'rs for other 
kinds of products which he offers for 
snle, who alas calls on re\.aU stores which 
are prospective customers. talks to per
sons who are authorIzed to order goods 
for such storCII, and sollclts orders from 
them tor the goods wblch be sells, and 
'Whose eompensn.tlon 1s based primarily 
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on the volume of sales attrIbutable to hIs 
elTort." \1,111 be consIdered exempt as an 
outside salesman 11 he does not perform 
nonexempt work In excess of the toler
ance perm I ted by I 541.5. 

(3) It a rout.eman delivers goods to 
branch business establishments whose 
personnel have no authority to place 
orders or make commltm1mts with re
spect to the kInds and amount.'1 ot such 
good.q, and 11 the klnds and amounts of 
goods delivered are not determined pur
suant. to orders placed,by the authorized 
personnel of Ule customer's enterprise as 
a result of sales ~ollcltatlon by the route
man, It Is clear that the routeman's calls 
on such branch establishments are not a 
part of the making of sales by him' or 
incidental to sales made by him. It such 
work Is hIs chief duty or primary func
tion or If he spends a greater proportIon 
of the workweek In such work than 1s 
allowed for nonexempt work under 
f 541.5, such II. routeman cannot quality 
for exemption as an "outsIde salesman". 

(4) A routemnn who delivers to f;uper
m&rkels after the enterprise has been 
persuaded, by a salesman of the route
man's employer, to accept. delivery of 
goods, and whose functions other than 
such deliveries are primarily to arrange 
merchandise, rotate stocks, place polnt
of-sale and other advertising materials, 
and engage In other activities which are 
Intended to promote sales by the 8uper
markel.o; of the goods he has delivered, 15 
not employed primarily for the purpose 
of selling and 15 not. customarily and 
rell').1larly engaged In maklng sales. 
Rather, he Is employed primarily to de
liver goods and to perform activities In 
the supermarkets of a nnture usually 
performed by store employees not em
ployed as salesmen. Such a routeman Is 
not employed In the capacIty of outsIde 
saresman v.1thln Ule exemption provided 
by section 13(a) <l), 

(5) Some employees are engaged In a 
comblnatlon of activities involving de
llvery, the seIJlng of services, and the 
performance of the s.ervlces. For exam
ple, some drIvers 'call on customers for 
the' purpose of selling pesticIdes and, !! a 
sale Is consummated. applying the pesti
cIdes on the customer's property, Such 
employees, like those referred to In 
I 541.50l(e), are not exempt as outside 
salesmen. They are primarily engaged In 
delivery or service functIons, not In out
sIde selling. 
§ 541.506 Non~xempi work l'en~raJl,... 

Nonexempt v.·ork 15 that Vo'ork which 15 
not sales work and Is not performed in
cidental to and In conjunction with the 
outsld'! sales actJvitJes of the employee. 
It Includes outside activities Uke meter
reading, Vo'hlch are not Pl\rt of the sales 
process. In.~lde sales and all work in
cidental Ulereto are also nonexempt 
work. So 15 clerical warehouse work 
wblch 1s not related to the employee's 
own sales. SimilarlY, the training of other 
sale.o;men 15 not exempt a.s outsIde sales 
work, wlUl one exception. In some con
cerns It Is the custom for the saleslIlAIl 
to be accompanled by the trainee whUe 
actua1ll' making sales. Under such cir
cumstances U appears that normally the 

trainer-salesman and the trainee make 
the various sales Jointly, and both nor· 
mally receive a commlllSlon Ulereon. In 
such Instances, IIlnce both are engaged In 
maklng sales, the work of both Is con
sIdered exempt work. However, the work 
of a helper who merely asslsl.o; the sales
man In trlUlSportlng goods or samples 
and who Is not. directly concerned wIth 
effectUating the sale Is nonexempt work. 
§ 541,507 20.percent Iimilftlion on nun, 

exe",pt work. 

Nonexempt work In the definltlon of 
"outside sale.~man" 15 limited to "20 per
cent of the hours worked In the work
week by nonexempt employees of the 
employer," The 20 percent 15 computed 
on the bas15 of Ule hours worked by non
exempt employees of the employer who 
perfonn the kind of nonexempt work 
performed by the outsIde lIn.lesman. If 
there are no employees of the employer 
performing such nonexempt work. the 
base to be taken 15 40 hours II. week. and 
Ule "mount. of nonexempt work allowed 
wUl be 8 hours a week. 
§ 541.508 Train~es. ouldd" >.Ie.mrn, 

The exempUon Is applicable to an em· 
ployee employed In the capacity of out
side salesman and does not Include em
ployees t.ralnlng to become outsIde sales
men who are not actually performing 
the duties of an outsIde salesman (see 
also 1541.506). 
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§ 541.600 Comhinulion exemplion~. 

(a) The dIvIsions' position under the 
regulations In subpart 'A of thIs part per
mits the "tacking" of exempt work under 
one section of the regulations In sub
part. A to exempt work under another 
section of those regulations, so that a 
person who, for example, performs a 
combination of executive and profeST 
slonal work may qualify for exemption. 
In combInation exemptions, however, the 
employee must meet the stricter of the 
requIrements on salary and nonexempt 
work. For Instance, IC the employee per
forms a comblnaUon of an executlve's 
and an outside salesman's function (re
gardless of whIch occuplell most of hIs 
time) he must. meet the salary requIre
ment for executives. Also, the total hours 
o{ nonexempt work under Ule definition 
of "executive" together wlUl the hours 
of work which would not. be exempt If 
he were clearly an outsIde salesman. must 
not exceed either 20 percent of his oVo'n 
time or 20 percent of the hours worked 
In the workweek by the nonexempt em
ployees of 'Ule employer, whIchever Is the 
smaller &mount. 

(b) Under the principles In paragraph 
(a) of this sectIon combinations of ex
emptJons under the other sections of the 
regulations In subpart A of this part 
are also pennJsslble. In ahart, under the 
regulations In subpart A, work which 
is "exempt" under one secUon of the 
regulations In subpart A will not defeat 
the exemption under any other section, 
§ 541.601 Spcoeial pro,·i.ion ror lIIolion 

picture produdnl' Indu.trr. 

Under f 541.50., the requirement that 
the emplo"ee be pald "on a salary basis" 



does not apply to an employee in the 
motion picture producing industry who Is. 
compensated at a base rate ot at least 
$250 a week (exclusive ot board. lodging. 
or other faclllUes) . Thus. an employee In 
this Industry who Is otherwise exempt 
under 11541.1. 541.2. or 541.3 and who 
Is employed at a base rate of at least 
$250 a week Is exempt It he Is paid at 
least pro rata (based on a week ot not 
more than CS days) tor any week when 
be does not work ~ full workweek tor 
any rea.son. Moreover, an otherwise 
exempt employee in this Industry qual1-
nes tor exemption it he Is employed a.t a 
de.Jly rate under the following c!rcwn
stances: (a.) The employee Is In a Job 
category for which a weekly base rate Is 
not provided and his dally base rate 
would yield at least $250 it 6 days were 
worked; or (b) the employee Is In a Job 
category having a weekly base rate ot at 
leut $250 and hl.s daUy base rate Is at 
len.5t one-sixth of Buch weekly base rate. 

§ 541.602 Sl.ecial proviso "onl"erning 
exoculive ancl lulnlinie.trulive enl
plorce8 in multi·.lore relailing 0l,er
alions. 

(a) The tolerance of up to 40 percent 
ot·the employee's time which Is allowed 
tor nonexempt work performed by an 
executive or administrative employee of 
a retaU or service establl;ohment does 1I0t 
apply to employees of a multiunit retail
Ing operation. SUCh as a chalnstore sys
tem or a retaU establishment having one 
or more branch stores. who perfonn cen
tral tunctlons for the orgl\n1zatlon In 
physlcal1y separated establishments such 
as warehouses. central office buildings. or 
ollher central service units or by travelll)g 
from store to store. Nor does this special 
tolerance apply to employees who per
foI'Ill central office. warehousing. or serv
ice functl.ons In a multiunit retaUlng OP
erat.lon by reason of t.he fact that the 
space provided for such work Is 1cx..'1\ted 
In a portion or portions ot the building 
In which the main retaU or service es
tablishment or another. retall outlet of 
the organization Is also situated. Such 
employees are subject to the 20-percent 
IImlta.tlon on nonexempt work. 

(b) With respect to execuUve or ad
ministrative employees stationed In the 
main store of a multlstore retnlling OP
eration who engage In activities (other 
than centml office functions) which rc
late to the operntions of Ule main store. 
and also to Ule operations of one or more 
physica.lly sepa.rnted units. such as 
branch stores. of the same retailing op
eration. the Divisions will, as a.n enforce
ment polley. a.ssert no dlsqual1tlca.t1on of 
such an employee for t.he section 13(a.) 
(1) exemption by rea.son of nonexempt 
activities II the employee devotes less 
than 40 percent of his time to such nOll
exempt activities. This enforcement 
polley would apply. for ex-a.mple. in the 
case ot a buyer who works in the main 
store of a multlstore reta.ll1ng operntion 
and who not onlY manages tJle mJI
linery department in the main store, but 
Is also responsible for buying' some or all 
or the merchandise sold In the m.1lllnery 
departments ot the branch stores. 
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OcCUPATIONAL INDEX 

NOTE.-Thls Index lists. tor ease ot reter
ence. the &<>CUon. ot this part Which reter to 
job titles. The user should note. however. 
that where job titles do appear In the illus
tratiOns In the text. they should not be con
strued to mean that employees holding Buch 
titles are either exempt or nonexempt or that 
they meot anyone of the specltlc require
ments for exemption. 

Accoun tanto 541.302 
Account executive. 641.201. 541.205 
Actor. 541.303 
AdJuster. 541.205 
Advisory 8peclallst, 541.205 
Analyst. wage rate. 541.201. 641.205 
Animator. 541.303 
Announcer. ra.dlo, 641.303 
Announcer. televl.slon. 541.303 
Artl£t. 541.303, 541.313 
Asslata.nt. administrative. 641.201, 541.205. 

541.207. 541.206 . 
Assistant buyer. 641.105. 541.201. 541.205 
Assl.stomt, con!ldentlal. 541.201 
A&;lstant. executive. 541.201 
Assl£tant department head. 541.106 
Assl.stant to general manager. 541.201 
Assistant to president, 541.201. 541.207 
Audltor. traveling, 541.201 
Bookkeeper. 541.205. 541.207 
Bookkeeper. head. 541.116 
Broker. custollllSra·. 541.201. 541.205, 541.207 
Duyer. 541.108. 541.201. 541.205, 541.207; 

541.501. 541.002 . 
Buyer .... slatant. 541.106. 541.201. 641.206 
Buyer. Ie ...... 541.201 
Buyer. outslfte. 541.601 
Buyer. resident. 541.205 
Carpenter. 641.119 
Co.rtoonl.st. 541.303 
CMhler. bank. 541.20.5 
Checker. 541.108 
Chemist. 541.302. 541.306. 641.307 
Claim agent. 541.205 
Clerk. 54i.205 
Clerk. accounting, 541.302 
Clerk. chief, 541.115 
Clerk. counter. 641.109 
Clerk, shipping. 541.207 
Columnltit. 641.303 
Company representative. 641.604 
Compa.r1son shopper. 541.207. 641.5<K 
Comp06er.541.303 
Computer operator, 541.108. 541.207 
Computer prol,'ramer. 541.108. 641.205, 541.207, 

641.302 
Conductor. 641.303 
Con8ult .. nt. 541.205. 541.207. 541.:108 
Contact man, 541.201. 541.207 
Copyist (motion picture). 541.303 
Cn.ft~man, 541.119 
Crl>dlt lIl&n .. ger. 541.201, 541.208. 541.207. 

541.208 
Delivery man. 541.505 
Dentist. 641.314 
DeplU'tment head. asslst&nt •. 541.105 
Dietitian. 541.202. 641.314 
Doctor. 541.306. 541.314 
Dn.ft.:lm&on, 541.308 
Dramatic critic. 541.303 
Driver 6I>1e6JllAn. 641.505 
Engineer. 541.302. 541.308 
En,,'lneer. junior. 541.308 
Ess .. ylst.541.303 
Examlner. 541.108. 541.207 
Executive secretary. 641.201 
FInAncial oonaultLnt. 541.205 
Foreign exchange oonault&nt. 641.201 
Poreman-cutter.541.115 
ForemAn-exam.lner, Ml.108 
Ponom&ll-t1xer (hOlilery), 641.115 

Poreman-lJl&Chlne adjuster. 541.108 
Poreman-..... tup .. mLn. 541.108 
Foreman. constructiOn, 541.104 
ForemLn. garment ahop. 541.1111 
Foreman, Installation, 541.1<K 
Foreman. pILner·mlll. 541.115 
Foreman. shipping room. 541.1111 
Foreman. warehouse. 541.U5 
Foreman. working. 541.116 
Oang leader. 541.116 
o..uger (oU compa.ny). 541.201 
Oroup leader. 541.115 
Orader.541.207 
Head bookkeeper, 541.115 
Head shipper. 541.115 
Illustrator. 541.313 
Inside 8aleoman, 641.502 
Inspector. 541.108, 541.207 
In.>pector. InBur,mce. 541.205 
Insurance expert. 541.201 
Interna. 541.314 
Inventory man. traveling. 641.201 
Investment coll8Ultant. 541.201 
Jobber's representative. 541.5<K 
Jobber'. salesm .. n. 541.5<K 
Journall.st. 541.303 
Key punch operator. 541.207 
Junior progra.mer. 541.207 
lAbor relations consultLnt. 6t1.205 
L&bor relatlona director. 541.201 
L&wyer. 541.302. 541.3li . 
Legal stenographer. 641.302 
Llb .... rlan. ~41.308 
Linotype operator. 541.119 
Loc .. tlon manager. motl/ln picture. 541.201 
Lumber grader. 541.207 
Machine ·shop superVisor. 541.106 
MLnager. branch. 541.118. 541.118 
MAnager. credit. 541.201. 541.205, 541.207, 

641.208 
Manager. cleaning establishment. 541.1011 
MAn .. ger. otll.ce. 541.116. 641.:108 
MAnager. tratll.c. 641.208 
MAnagement cOllllUlt .. nt. 541.:.07. 1141.208 
.Manutacturer·. represeutatlve. 541.5Oi 
Mechanic. 541.119 
Medical technologl.st, 541.203. 541.308 
Methoda engineer, 541.201 
Mine superintendent. 641.109 
Motion picture producing Induatry. e~-

ploree, In. 541.601 
Musician. 641.303 
Newspaper writer. 541.303 
Novel"'t. 541.30:.1 
Nur"". 641.314 
011106 manager. 541.115, 5tl,;l08 
Optometrist. 541.3li 
Org .. nlzatlon pl .. nner. 641.201 
p .. lnter. 541.303 
Personnel clerk, 541.206. 541.207 
Personnel director. 541.201 
Personnel manager. 641.205. 541.207 
PhlU'msclst. 541.::114 
PhY8lclan. 541.308. 541.314 
Pbyalclan. gener&l pr .. ctltloner. 541.314 
Physician. Intern, 541.314 
PhysiCian. OIIteopat.hlc. 541.314 
physlc .... n. re81dent. MI.314 
Planllr-mUl for""",,n. 541.115 
Podiatrist. 541.314 
Production control superv1sor. 541.201 
Programer tr .. lnee. 641.207 
Promotion man. 641.201. 541.206. 541.1IOf. 

541.606 
Psychologist. 541.202; 541.814 
Psychometrlst. 541.314 
Purchaalng agent. 541.201. 641.207 
RAdlo announcer. 1141.303 
RAteaetter. 541.201 
Registered nurse. 541.302 
Reporter. 541.303 
Representative. oompany. 541.5Oi 
Representative. jubber· •• 541.5Oi 
Representative. iUanufacturer'a, 641.1104 
Repreaentatlve. utUlty. 541.504 
Resident buyer. 541~ 
RetaU routeml>D. 541.605 
Retoucher, photographic. 541.300 
Route driver. 541./106 



11412 
Routeman, 541.1105 
Routeman, ret&11, 641.15011 
&.ret)' director, 641.201, 5U.205 
SAlesman, dealer, 641.505 
.salesman, dl.trlbutor, 541.I\0Il 
Salesman, driver, 541.1506 
Salesman, Inside, 541.502 
Salesman, Jol>ber'., 541.110' 
Se.lesman, laundry, 541 .... 01 
Salesman, mall, 1141.502 
Salesman, route, 541.505 
Saleem an, telephone, 641.1102 
SalesmlUl, typewriter repair, 541.501 
SAlesman, who1eeale, 541.207 
Salesman's helper, 541.508 
Sales research expert, 541.201 
Sanlta.rtan, 541.314 
School bu1ldlng mlUlager. 541.202 
School department head, 541.201 
School lunch room mlUlager, 641.202 

, . 
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School ml\lntenanee IIlJIn, 641.202 
School principal, 541.201 
School super1ntendont., 641-'01 
School T1ce principal, 641-'01 
Secretary, 641.206 
Secretary, excut"'e, 641.201 
ServIceman, 541.501 
ShIpper, bead, 641.1111 
'l3hlpplng clerk, 641.207 
ShIpping room toreman, 641.1111 
Singer, 641.303, 641.313 
.SocleJ worker, 541.202, 64Ull' 
Statistician, 541.201, 641.205 
Str6w1>0.8, 641.115 
SupervIsor, production control, 541.201 
Tape IIbrarla.n, 641.207 
Tax consultant, 641.205 
Ta.x expert, 641.201, 641.205 
Tea.cher, 641.216, 641.300, 641.302, 64LSM, 

641.307, 641.315 

T~chnolog"'t, 541.314 
Television announcer, 641.303 
Teller, blink, 541.206, 641.207 
Therapist, 541.314 
Timekeeper, 541.108 
Trl\1Dc ma.nager, 641.208 
Trnlnce, 641.116, 641.210, 641.308, 114t.lIlO, 

641.508, 64l.608 
Tralner-t!alea.man, 641.508 
TrucX driver, 641.207, 641.505 
Utlllt)' representa.t1ve, 641.201, 641.504 
Vlollnl.et, 541.303 
WorkIng torema.n, 641.115 
Worlt1ng rupervlsor, 541.115 
Writer, advertising, 541.303 
Writer, IIctton, 641.303 
WrIter, newspaper, 541.303 
WrIter, aeenarlo, 641.303 
Writer, abort story, IIU.303 
X-ray tecbnlclan, 641.306 
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Testimony of Don Judge before the Senate Labor Committee, February 5, 1991 

Mr. Chairman and members of the committee, for the record my name is Don Judge 
and I am here today to testify on behalf of the Montana State AFL-CIO in 
opposition to Senate Bill 237. 

Mr. Chairman, said briefly, this bill is simply another attempt to exclude 
more workers from the protection of Montana's overtime compensation law. You 
will note on page 3 of the bill that an exemption currently exists for outside 
salesmen paid on commission or contract basis, if they are primarily involved 
in selling advertising for a newspaper. 

We were opposed granting this exemption when it was adopted by the legisla
ture. At that time, we argued that any worker deserves protection from ex
ploitation by their employer, regardless of occupation. We continue to be
lieve that is true. 

Now we find an attempt to exclude a whole multitude of other outside salesmen 
from Montana's overtime protections. If adopted, the provisions of Senate 
Bill 237 would exclude outside salespeople involved in magazine and other 
periodicals, pharmaceutical sales representatives, beer and soft drink sales
people, route salespeople (like Schwan, Frito-Lay, Eddy's Bakery) and other 
persons engaged in similar occupations, which involves sales as well as deliv
ery. 

Often these workers are not highly paid anyway, and to exclude them from 
overtime protection simply reduces their possibility of earning decent wages 
for an extraordinary long work day. We urge your committee to reject this bad 
idea and to give Senate Bill 237 a do not pass recommendation. 

Thank you. 
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their testimony entered into the record. 
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San, Jerry Noble 
State Capital 
Hlilena, Mont.Jna 

Dear Jerry, 

ReI 98237 

P.V2 

It is high time th~t the State of Montana ~dopt regulations 
similar to Flideral Regulations which eNclude outside salesmen 
from overtime compensation. 
We currently employ ~&v&nteen sales persons who are customarily 
and regularly enQeQed away from our place of business. As soon 
as a salesperson leaves the premise~ he or ~he is on her own and 
hopefully and in good faith is performing th&ir duties under the 
H~ fair days work for a f~ir days p~y" guideline. To be honest 
with you, there are always overtime hours p~id that do not fall 
under that saying. As en employer, I have found out the hard way 
that it is impossible to control out-side salesmen's hours. In 
1997 this company was unexpectedly presented with cl~ims for 
$35,000.00 for outside &ale&men'~ unpaid overtime, plus a 100% 
penalty. ih& overtime hours h~d been re~o~ded in little black 
books that the outside sal~smen kept. Those hours included time 
9pent on pRr,on~l ·things such a~ golf, girl~riend& and poker. In 
a court of law, their recorded hours are the gospel. 
Because of the antiquated Montana cod~s, the small busin~ssman i$ 
at the m~rcy of their outsida sal~s force. Lets get with it and 
bring the Montana codes up to what most every other state doe •• 
Plea •• , lets get 88237 passed. 

Please present this cs one small business p~r5cn's tesitmony. 

SENATE LABOR & EMPLOYMENT 

R. Karl Rsmbe EXHIBIT NO. ~ 
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Amendments to Senate Bill No. 73 
First Reading Copy 

Requested by Senator Tom Towe 
For the Senate Committee on Labor and Employment Relations 

1. Title, line 5. 
Following: "MEAL" 
Strike: "AND REST" 
Following: "PERIODS" 

Prepared by Tom Gomez 
February 5, 1991 

Insert: "i AND PROVIDING CERTAIN EXEMPTIONS" 

2. Page 1, lines 8 through 24. 
strike: everything following the enacting clause 
Insert: "NEW SECTION. section 1. Meal periods for employees. (1) 

Each employer shall provide at least a half hour meal period 
not later than 5 hours after the beginning of the employee's 
workday. 
(2) An employer who fails, neglects, or refuses to provide 

meal periods, as provided in this section, after being requested 
to provide a meal period by an employee, or who permits an 
overseer, superintendent, or agent to violate the provisions of 
this section is guilty of a misdemeanor and, upon conviction, is 
subject to a fine not to exceed $500 for each offense. A true 
emergency is a complete defense under this SUbsection. 

NEW SECTION. section 2. Exemptions. (1) [Section 1] does 
not apply to persons employed in: 

(a) agricultural labor as defined in 39-51-205; or 
(b) the television or radio broadcast media. 
(2) [Section 1] does not apply to an employee who works in a 

shift in which the employer has fewer than 5 employees. 
(3) [Section 1] does not apply to employees covered by a 

collective bargaining agreement if the collective bargaining 
agreement provides meal periods for employees covered by the 
agreement. 

NEW SECTION. section 3. Codification instruction. 
[Sections 1 and 2] are intended to be codified as an integral 
part of Title 39, chapter 2, part 2, and the provisions of Title 
39, chapter 2, part 2, apply to [sections 1 and 2]." 

1 SB007306.ATG 
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ROLL CALL VOTE 

SENATE CCMoUTl'EE LABOR Al.'iD EMPLOYMENT RELATIONS 

Tine 4,' I :2 0 rn 
I 

)I 

SE"NATOR AKLESTAD 

SENATOR BLAYLOCK X 
SENATOR DEVLIN 2<. 
SENATOR KEATING X 
SENATOR LYNCH 

SENATOR MANNING ~I 
, 

SENATOR PIPINICH ~I 
SENATOR NATHE 

SENATOR TOWE ><1 

~tion: ~ A-dap-r {}mend.men -j-- -fD 5e { B 

as tL G'4+J 8;, / 
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ROLL CALL VOTE 

srnATE CQrMITl'EE LABOR .AJ.'ID EMPLOYMENT RELATIONS 

~/51 ql $e,.,afe.- Bill No. 13 ~~--------~- ----------- Tine '-f'; f5 pm 

• 

SE~ATOR AKLESTAD x 
SENATOR BLAYLOCK X 
SENATOR DEVLIN X 
SENATOR KEATING X 
SENATOR LYNCH IC X~I 
SENATOR MANNING I X 
SENATOR NATHE XI 
SENATOR PIPINICH IX 
SENATOR TOWE I X 

I I 

l-t)tion: 70 -r;.bt e...- 58/3 a.s am-e-nd-ed-
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ROLL CALL VOTE 

~ ~ LABOR fu~D EMPLOYMENT RELATIONS 

oate, __ .;2_1_5~(q:...:../_ 

YES 

SE~-lATOR AKLESTAD x 
SENATOR BLAYLOCK I >< 
SENATOR DEVLIN X 
SENATOR KEATING X 
SENATOR LYNCH X 
SENATOR MANNING 

SENATOR NATHE 

SENATOR PIPINICH 1« 
SENATOR TOWE IX 

~tion: __ 7)Q~~P....:.A-~5_5_-=5--:::;B~d---..:3~( _____ _ 



ROLL CALL VOTE 

SENATE C'ClrfwtITI'EE LABOR Al'\lD EMPLOYMENT RELATIONS 

Date_;;2.._/_5~/q~( _ _S_-€ ..... n..;;,d..;:;..;.h...;;;e..:;;.........-;Bill No. ..;2 3 7 Time 4< 11 fit\, 

s 

SE~ATOR AKLESTAD I X 
SENATOR BLAYLOCK I X 
SENATOR DEVLIN I \( 
SENATOR KEATING I >< 
SENATOR LYNCH 

SENATOR MANNING I X' 
SENATOR NATHE 

SENATOR PIPINICH I X 
SENATOR TOWE I X 

I I 

Secret.u:y 

~tion: 7)0 tV 0 l P /+5..5 5 f3 ~3 7 
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(Please leave prepared statement with Secretary) 




