MINUTES

MONTANA SENATE
52nd LEGISLATURE - REGULAR SESSION

COMMITTEE ON JUDICIARY

Call to Order: By Chairman Dick Pinsoneault, on January 25, 1991,
at 10:00 a.m.

ROLL CALL

Members Present:
Dick Pinsoneault, Chairman (D)
Bill Yellowtail, Vice Chairman (D)
Robert Brown (R)
Bruce Crippen (R)
Steve Doherty (D)
Mike Halligan (D)
John Harp (R)
David Rye (R)
Paul Svrcek (D)
Thomas Towe (D)

Members Excused: Lorents Grosfield (R) and Joseph Mazurek (D)
Staff Present: Valencia Lane (Legislative Council).

Please Note: These are summary minutes. Testimony and discussion
are paraphrased and condensed.

Announcements/Discussion:

HEARING ON HOUSE BILL 113

Presentation and Opening Statement by Sponsor:

Representative Thomas Lee, District 49, told the Committee HB
113 defines the term "force" as it relates to sexual intercourse
without consent and to deviate sexual conduct.

Proponents' Testimony:

John Connor, Montana County Attorneys, advised the Committee
that the bill was requested by the County Attorneys to correct a
problem in law regarding the term "force" which resulted from a
case heard in 1989 in Judith Basin County. He said the Office of
the Attorney General prosecuted the case as Judith Basin County
Attorney Sarah Arnott had conflicting interests.

Mr. Connor said the case involved an alleged rape by a Hobson
High School principal of a high school student, and that the
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principal was charged with two counts of sexual intercourse without
consent. He explained that the district court ruled against the
student, and the case was appealed by the State to the Supreme
Court, who agreed with district court.

Mr. Connor said the consent statute now means the victim is
compelled by force but the definition of force in this bill would
means physical compulsion or bodily threat of injury. He said
that in State vs. Thompson the Court determined that "threat" was
not appropriate either and it could not be prosecuted.

Mr. Connor stated that the Court concluded its opinion with
this language, "This case is one of considerable difficulty for us,
as indeed as it must have been for the district court judge. The
alleged facts, if true, show disgusting acts of taking advantage of
a young person by an adult who occupied a position of authority
over the young person. If we could rewrite the statutes to define
the alleged acts here as sexual intercourse without consent, we
would willingly do so. The business of courts, however, it not to
interpret statutes, not to rewrite them nor insert words not put
there by the Legislature. With a good deal of reluctance, with a
strong condemnation of the alleged acts we affirm the district
court."

Mr. Connor said language in the bill is based on Minnesota
statute and some references to retaliatory threat in the Thompson
case. He stated he believes this legislation needs to be dealt
with.

K. Amy Pfeifer, Women's Law Section of the State Bar, provided
the Committee with copies of the Thompson case (Exhibit #1). She
said the courts made clear the fact that they were hamstrung by the
definition of "force". Ms. Pfeifer explained that a number of
states have broadened their definition of force - Virginia, New
Hampshire, Rhode Island, New Mexico, California, and New York. She
added that HB 113 offers the best of provisions from those states,
and urged the Committee to pass the bill.

Diane Sands, Executive Director, Womens Lobby, said this is a
needed change in sex crimes codes. On behalf of crime victims and
support groups, she urged the Committee to pass the bill. Ms.
Sands stated that one in three women are victims of sexual assault
during their life and that number is one in five for men.

Opponents' Testimony:

There were no opponents of gé 113.

Questions From Committee Members:

Senator Halligan asked about "significant or substantial" on
page 2 of the bill. John Connor replied that language was not in
the original bill and was inserted by the House. He said he
believed the use of these terms gives rise to possible Jjury
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confusion and can result in a hung jury situation, as a threat of
retaliation may mean something different to one than to another.
He agreed with Senator Halligan, and said he would rather the
language were in the bill.

Senator Halligan asked who proposed this language. John
Connor replied it was proposed by Representative Brooke.

Chairman Pinsoneault said he had the same concern, and asked
if the victim has pursued civil action. K. Amy Pfeifer replied
there are suits back and forth between the parties.

Closing by Sponsor:

Representative Lee said he would agree to deleting the
language added by the House, and asked the Committee to support HB
113 -

HEARING ON HOUSE BILL 11

Presentation and Opening Statement by Sponsor:

Representative Bob Pavlovich, District 70, explained that if
the Legislature does not pass the veterans preference bill, Montana
will be the only state in the U.S. without veterans preference.

Proponents' Testimony:

Mike Micone, Commissioner of Labor, Department of Labor and
Industry, asked the Committee to give swift support of HB 11,
especially in view of Operation Desert Storm.

Tom Pouliot, Commissioner, Veterans of Foreign Wars, said some
veterans will be coming back to look for work and will have lost
jobs. He stated he believes Montana should assist those veterans,
and asked the Committee to support HB 11.

Rich Brown, State Administrator, Montana Board of Veterans
Affairs, said there is a need to support all veterans in the state.

Hal Manson, American Legion, Department of Montana, told the
Committee he felt strongly about this bill and appreciated their
support.

Dick Baumberger, Disabled American Veterans, Department of
Montana, urged the Committee to support the bill.

John Mahan, Commander, Veterans of Foreign Wars of the United
States, urged support of HB 11.

Dan Antonietti, Director, Veterans Employment and Training,
U.S. Department of Labor, told the Committee a similar situation
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exists today, as in World War II. He asked the Committee to
support HB 11.

George Poston, United Veterans Committee of Montana, stated
there are already in excess of 1,000 persons from Montana in Saudi
Arabia. He said he is sure more will follow, and asked the
Committee to support HB 11.

Joe Brand, Helena, told the Committee he was a veteran, and
said a lot of veterans have not taken advantage of benefits offered
to them. He said he was one of those, but felt veterans preference
should be in existence in every state in the nation. Mr. Brand
commented that he believes Montana has put its feet in the sand in
the past, and stated his whole-hearted support of HB 11l.

Ed Sheehy, retired federal employee and World War II veterans,
told the Committee he used this legislation to find employment back
then.

Opponents' Testimony:

There were no opponents of HB 1l.

Questions From Committee Members:

Senator Rye asked Joe Brand what he would do to strengthen the
bill. Mr. Brand replied this bill is not as strong as the bill he
introduced during the 1983 Special Session. He told the Committee
that bill was defeated.

Senator Brown stated he did not understand the kind of
preference being given. Mr. Antonietti replied that in initial
hiring a veteran is given five points, and a disabled veteran is
given ten points. He explained that a veteran is given preference
over a non-veteran if their scores are equal, and that a veteran is
not given preference in being RIF'd (reduction in force) unless he
or she has seniority. Mr. Antonietti said veterans preference does
not apply to promotion.

Senator Towe asked how the bill worked in the last two years.
Mr. Antonietti replied the last census showed about 20 percent of
the work force were veterans, but this information is no longer
received from the Department of Administration. Mike Micone,
Department of Labor and Industry, advised the Committee he had no
problems in administration, and that individuals have claimed
veterans preference.

Senator Towe asked what percent of employees claim veterans
preference. Mr. Angoniette replied there had been no complaints in
the past two years. He told the Committee an executive order from
former Governor Schwinden that all state agencies list jobs with
the Department of Labor is still in existence, and there have been
no problems with veterans.
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Closing by Sponsor:

Representative Pavlovich advised the Committee veterans
preference started in the 1983 Special Session, and was brought
back in 1989 and appears to be working very well now. He explained
that the Governor put a sunset on the legislation, Jjust to make
sure it was working. Representative Pavlovich said he wanted to
take the sunset date off the bill, and that Senator Nathe would
carry it.

Chairman Pinsoneault commented that he heard on the news this

date that Congress approved a cost-of-living allowance for disabled
veterans.

HEARING ON SENATE BILL 140

Presentation and Opening Statement by Sponsor:

Mignon Waterman, District 22, said SB 140 would include
anabolic steroids on Schedule III and provide a misdemeanor for
first offense, as well as a fine and imprisonment. Senator
Waterman stated that page 10 of the bill lists compounds containing
anabolic steroids. She said the bill was requested by people
concerned with the growing use of anabolic steroids.

Senator Waterman commented that a letter received from a
Montana attorney contained information from the Athletic Director
for the National Athletic Conference, stating increased use of
steroid in middle schools. She urged the Committee to support SB
140.

Proponents' Testimony:

John Connor, Montana County Attorneys, told the Committee SB
140 came from the Legislative Committee of the Montana County
Attorneys Association. He said the issue is gaining more and more
public attention lately, and that by mid-1990 38 states had adopted
steroid legislation. He told the Committee the federal government
passed the 1990 Anabolic Steroid Control Act.

Mr. Connor advised the Committee there are three categories of
drugs: over-the-counter; legend or prescription; and controlled
substances (defined in Title 50 as dangerous drugs). He stated
that the laws in Montana are not very stiff, and that the bill
would allow prosecution for the sale of anabolic steroids.

Mr. Connor explained that the bill is modeled on California
Law, as is the first-time possession penalty. He said Schedule 3
is a medium schedule, and that criteria for that schedule is
whether or not it has the potential for abuse and leads to moderate
or low dependency or high physical dependency. Mr. Connor
commented that Montana schedules are modeled on federal law.
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Mr. Connor stated that SB 140 it timely and necessary to
protect people subject to incredible peer pressure. He explained
that there are exceptions to steroid use and these must be
monitored by a physician.

Bill Sprinkle, Montana High School Association, told the
Committee he spent 18 years in Montana high schools and colleges.
He said used of steroids is of grave concern to him, and urged the
Committee to support the bill.

Mr. Sprinkle explained there is a need to educate and to
develop stronger laws. He said the procedural problem is
documenting the use of steroids in Montana, and that a November
1990 student health survey by American Drug and Alcohol Survey,
Inc., was taken in western Montana and showed two to four percent
use. He added that experts feel this figure should be doubled.

Mr. Sprinkle said the substance problem refers to cheating in
body-building and unfair levels of competition. He explained there
is a need to be aware of short- and long-term dangers. Mr.
Sprinkle said he concurred with the potential for violence among
steroid users. He said of the 47 percent who use steroids, 27
percent use them to improve their appearance, 11 percent to treat
injuries, and 15 percent use them for other appearances.

Mr. Sprinkle said the spirit of winning at all costs, the need
to gain the competitive edge, or what he called the "microwave
mentality" of putting dollars above health, all lead to steroid
use. He stated these are all powerful messages, and that SB 140 is
a step in a positive direction. He urged the Committee to pass the
bill.

Jim Grant, Director of Athletics, Great Falls Public School
System, urged committee support of SB 140.

Jerrie Loendorf, Montana Medical Association, told the
Committee that the Lewis and Clark County Attorney asked them to
look into SB 140 and to support it. He said the Medical
Association found that steroids do more than add muscle, that a
large number of young people are using them, and that there is a
large non-prescription market.

John Eckert, health instructor, Helena High School, told the
Committee he has taught for 20 years in Montana, and said he is
very concerned with the use of steroids in high schools. He stated
that 20 percent of his health classes have responded to using
steroids, and that they now have a peculiar interest in steroids in
health class.

Mr. Eckert showed the Committee a book which can be purchased
over-the-counter, telling people how to take steroids. He said he
was concerned that warning labels are not being read, and said 17
and 18-year-olds do not realize what blood cholesterol of 500 can
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do. He stated that tougher laws may be the first step to recovery
and change.

Ed Hall, Montana Board of Crime Control, urged the Committee
to support SB 140.

Warren Bickford, Butte parent, told the Committee his son
attends Montana State University. He explained the great amount of
pressure and dollars available to athletes to compete in sports.
He said athletes would weigh in at 140 and then at 180 the next
year, and that his son speaks of people in school who are on
steroids.

Mike McGrath, Lewis and Clark County Attorney, stated there
are many youth in Montana using anabolic steroids, and endangering
their health. He said the attitude is that they must be okay since
they're not illegal. He stressed that this legislation needs to be
passed, and said the Committee needs t be aware that the bill would
make the sale of these compounds a felony.

Opponents' Testimony:

There were no opponents of SB 140.

Questions From Committee Members:

Senator Towe, referring to "criminal possession" in the bill,
asked how possession versus "use" would be determined if the drug
were administered by someone else via a needle. He said that
doesn't help with control. John Connor replied that the person who
used the needle to administer the steroids could be prosecuted. He
commented that people who use the drug are usually pressured into
it, and that the bill is trying to make people who make steroids
available the criminals.

Senator Towe asked if proponents did not advocate adding the
word "use" to language in the bill. John Connor replied it would
be difficult to prove, as steroids are usually administered in
private.

Senator Towe asked if a certain amount of steroids would
apply. John Connor replied that is a question of fact now, based
on totality of circumstances. He explained that marijuana and
hashish are the only two drugs with limits for minimum amounts. He
added that sale of drugs can include giving them away.

Senator Crippen, referring to legislation just passed by the
Committee, asked if steroids would come under the same category as
any other drug sold within 1,000 feet of a school. John Connor
replied it would.

Senator Svrcek asked how steroids are made available to
students now. Mr. Sprinkle replied that the black market is a true
access to any athlete. He explained that a youth told him "all he
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had to do was make one (clandestine) phone call". Mr. Sprinkle
stated that most steroids come from Mexico and Eastern European
countries.

Chairman Pinsoneault asked what steroids cost. Bill Sprinkle
replied it is usually between $20 and $40, but can go up to $170
per vial.

Senator Towe asked if any beneficial use would be limited by
the bill. Senator Waterman repliec that steroids are used for
arthritis by prescription, and alsc to treat breast cancer and
anemia.

Closing by Sponsor:

Senator Waterman told the Comnittee she appreciated their
consideration of SB 140, and asked tlem to give the bill a do pass
recommendation.

HEARING ON SENATE HESOLUTION 2

Presentation and Opening Statement by Sponsor:

Senator Harry Fritz, District 8, said SR 2 would exonerate
Judge Charles liebert Crum from wrongful impeachment on March 22,
1918. He referred to the November/December issue of Montana
Magazine and the December 2, 1990 issue of the Great Falls Tribune
both of which contain stories about Judge Crum (Exhibits #2, #3).

Senator Fritz stated he was present to right a wrong and to
present a constitutional defense not allowed in 1918. He explained
that the impeachment charges were voted on by the House of
Representatives during wartime fervor, and said Judge Crum was
convicted for exercising his constitutional right of freedom of
speech and expression.

Senator Fritz explained that Greg Petesch, Director of Legal
Services, Legislative Council, determined that a senate resolution
would be the proper vehicle to exonerate Judge Crum. He told the
Committee the Resolution must be passed by a two-thirds majority.

Proponents' Testimony:

I am Richard Roeder, Professo: Emeritus, at Montana State
University. In these few minutes I wish to try to convey to the
Committee how rancorous and rampant superpatriotism was in 1918.
I can cite for you an article that describes this rampant,
rancorous superpatriotism in the town of Lewistown, where by mob
action, kangaroo courts were held in pool rooms. There was a very
near lynching of a citizen who refused to buy war bonds. There was
a public burning of German books on Main Street in Lewistown. 1If
this is not enough to convey some :.dea of rampant and rancorous
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superpatriotism, let me remind you that the Montana Legislature, in
response to its fears of Germans patrons, passed a gun registration
law.

Also, as part of this fear of all things German, it delegated
impossible, it seems to me, legislative powers to a quasi-public
body called the Montana Council of Defense which among its
executive orders, outlawed the use of the German language. This
put an end to the Fraternal Order of the Sons of Herman to which
many, many Montanans of German descent belonged. It also put an
end to our German language newspaper in the state, The Montana
Staas-Zeitung.

Perhaps to give you some idea of this ban on the German
language, I'll quote a letter to Governor Stewart from the Reverend
J.E. Schatz, a Lutheran minister in Plevna. This is in response to
the banning of the German language. He says, "I wish to write you,
Mr. Stewart, of something which lies deep in my thoughts. Some
time ago the State Council of Defense made an order preventing the
use of the German language in schools and churches. To tell the
truth, my churches are growing very weak on account of that order.
We have many who are unable to understand the English language, and
it is hard on these people not to be able to understand a word of
what the Gospel of the Word of our Lord brings to them. Every
Sunday when I preach in English to these true citizens of our dear
country, my heart turns sad with tears, and their hearts are heavy
because they cannot understand what I say. Governor Stewart, I
would not have to plead considering this order, for I am able to
preach in the English language, but for these poor stricken my
thoughts bleed. My church here is a praying church, and what they
miss more than anything else is their prayer meetings. If I am
preaching something in English, cannot we hold a prayer meeting in
German." The answer to that plea was a dramatic "no".

Dave Walter, practicing Montana historian for twenty-five
years, read from prepared testimony in support of SR 2 (Exhibit
#4). _

Beth Baker, Office of the Attorney General, Department of
Justice, read from a prepared statement in support of SR 2 (Exhibit
#5).

I am John Connor, representing Montana County Attorneys. The
County Attorneys strongly support this resolution, and would like
to think that prosecuting stands for justice rather than
convictions.

In reviewing the history of this situation, it appears to us
that a professional brother of ours, whose name, I believe, is
Felker Haynes or Hayes, (I'm not sure of the pronunciation) was the
moving force behind much of the local paranoia over Judge Crum, and
continued with that even after he had driven Judge Crum from the
bench. Mr. Haynes, I know, was a member of a law association, but
fortunately it was before our association was formed, as such. We

JU012591.SM1



SENATE JUDICIARY COMMITTEE
January 25, 1991
Page 10 of 12

have absolutely no respect for the action he took in this matter.
It would appear he did it to further his own personal political
agenda, and in the process of doirg that, he destroyed a very
competent and very honorable man. And so, with sincere apologies
for the misguided zealotry of one «f our ancestors, we strongly
urge support of this resolution.

Darwin Crum, Illinois, told the Committee he was Judge Crum's
grandson, read from prepared testimoay in support of SR 2 (Exhibit
#6).

Opponents' Testimony:

There were no opponents of SR 2.

Questions From Committee Members:

Chairman Pinsoneault advised those present that verbatim
testimony on SR 2 would be made available.

Senator Towe asked Darwin Crum if there were any other living
relatives of Judge Crum. Mr. Crum introduced his sister, Patricia
Crum Scott, Pleasanton, California, «and said there was also another
brother.

Closing by Sponsor:

Senator Fritz stated that our cefense, in legal terms, boils
down to the fact that he was denied his legal and constitutional
rights on two occasions. First of all, he had already resigned his
office when he was impeached and corvicted by the Montana Senate.
The Constitution of 1889 says that only civil officers are liable
to impeachment and conviction. Once he had resigned his judgeship,
he was no longer a civil officer, and the proceedings, as promised
by the Governor (who reneged), should have been concluded. And, of
course, as you heard the testimony, he was denied the right to
defense counsel in the proceedings before the Senate. In the
famous impeachment trials of American history, that of Samuel Chase
in 1805, and Andrew Johnson in 1868, the best legal minds in the
country were found on the defense team. Judge Crum, in 1918, was
denied his right of defense.

I would like to read into the record a letter from a woman of
95 years in Forsyth, Montana, who knew the Crum family. She went
to school with the Judge's son, Liebert, who is the father of
Darwin and Patricia. Mignon Tagson apologizes to the Committee for
not being able to be her today (Exhibit #7).

Chairman Pinsoneault asked Patricia Crum Scott to come to the
podium and introduce herself for the record. Mrs. Scott stated
that everything her brother, Darwin, said was what they both felt
about the situation.
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EXECUTIVE ACTION ON SENATE RESOLUTION 2

Motion:
Senator Towe made a motion that SR 2 DO PASS.

Discussion:

There was no discussion.

Amendments, Discussion, and Votes:

There were none.

Recommendation and Vote:

The motion carried unanimously, Senators Mazurek and Grosfield
leaving proxy votes.

EXECUTIVE ACTION ON HOUSE BILL 43

Motion:

Discussion:

Chairman Pinsoneault told the Committee that Representative
Cobb and Senator Mazurek are in agreement on the proposed
amendment.

Valencia Lane explained that the amendment deletes the new
subsection 3 and adds a new sentence on page 1, line 23 (Exhibit
#8). She said she spoke with the attorney for the Department of
Family Services who concurred with the amendments, as well as
grandparent visitation rights.

Senator Towe asked if special proceedings were necessary in
district court.

Amendments, Discussion, and Votes:

Senator Crippen made a motion that the amendments to HB 43 be
approved. The motion carried unanimously.

Recommendation and Vote:
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Senator Svrcek made a motion tiiat HB 43 BE CONCURRED IN AS

AMENDED. The motion carried unanimously, Senators Grosfield and
Mazurek leaving proxy votes.

EXECUTIVE ACTION ON SENATE BILL 87

Motion:

Senator Brown made a motion that the amendments prepared by
Valencia Lane be approved.

Discussion:

Valencia Lane explained that the amendment was, essentially.
the substitute bill of Representative Rice which was canceled
earlier in the Session.

Amendments, Discussion, and Votes:

Senator Brown's motion to amend SB 87 carried unanimously.

Recommendation and Vote:

Senator Halligan made a motion that SB 87 DO PASS AS AMENDED.
The motion carried unanimously.

ADJOURNMENT

Adjournment At: 12:00 noon

DP/jtb
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Sen. Pinsoneault

N

Sen. Yellowtail

Sen. Brown

"3en. Crippen

;3en. Doherty

Sen. Grosfield

Sen. Halligan

sJen. Harp

Sen. Mazurek

3en. Rye

Sen. Svrcek

Sen. Towe

v
N
N
N
1“8
™
\
N
N
N

Each day attach to minutes.




fis o) MONTANA STATE SENATE

= | I 2 /970
. / 7 J

o L /Qﬂ% Sl e
8 ’ / / ( 7>\‘L
s Ther L T S ExE T
R ‘f 1

S

%%@M

3

.,'.., G
TN
i)

R

oy

LT

[

1

M



SENATE OGTANDING COHMITTEE REPORTY

fage 1 orn 1
January 15, 1991

HR., URESIDENT:
undar consrderation
1

sadiciary havaing had
- owinite

iticor raading rocy
Rageolution No. .. do ¢

e, your committee ..n
Al

Senate Regolution Mo, o
saspectiully report rhawn 2nats

J
asg.

Signed: _
Richard rinsoneault, Chairman

= 25" 11/0

Sec. of Senate

/- ~
o

1712488C.5BB



SENATE STANDING COMMITTEE KEPORT

Page 1 of 1
January 2%, 1221

HR. URESIDENT:

He, your committae on Judicirary having had under vonsideration
ffouge Bill No. 43 (third reading ~opy -- blue), respecttully
report that House Hill Ho. 43 he .Lwmended and as £o amended be
concurred in:

L. Title, line ©
strike: "JOINDER OF"
Insert: "NOTICE, TN CERTAIN CASE3, tor

2. Fage 1, line (3.

Ztraike: T(5}"

Tasert: "{S)"

3. Page 1, line 23:.

Following: ".°"

Insert: "The department of family services must be given notice
0of a petition for yrandparent visitation regarding a child
who is the subject of, or as to whom a disposition has been
made during, an administrative or court proceeding under
Title 41 or this title.”

4., Page 2, lines 3 through G.
Strike: subsection (3) in its entirety
Renumber: subsequent subsections.

w

Rithard Hinsoneault, Chairman

[ A FRT

/A@/ﬂ/{. Coord.
SR 1385 4

Sec. of Senate
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SENATE STANDING COMMITTEE REPORT

Page 1 of 5
January 25, 1291
HR. FPRESIDENT:

We, your committee on Judiciarvy having had under consideration
Senate Bill No. 87 [(first reading vopy ~-- white), respectfully
report that 3enate Bill No. 27 be amended and a8 so amended do
Pas8s:

1. Title, lines S5 through 8.

#ollowing: the second "AN ACT"

Strike: the remainder of line 5 though line 3 in their wsntirety

Insert: "CLARIFYING THE JURISDICTION OF THE GMALL CLAIMS DIVISION
OF DISTRICT COURTS AND ALLOWING INTERPLEADER ACTICONS TO BE
FILED IN JUSTICES’ COURTS AND IN THE SMALL CLAIMS DIVISION
OF JUSTICES® COURTS; AMENDING SECTIONS 25-34-19@6 AND 25-35-
5902, MCA; AND PROVIDING AN APPLICABILITY DATE."

2. Pages 1 through 4.

Strike: everything following the enacting clause

Insert: "Section 1. Section 125-34-106, MCA, is amended to read:
"25-34-1906. Interpleader actions. (1} As usged in this

chapter, interpleader actions determine the rights of rival

claimants to a fund held by a disinterested party and may bhe

maintained in the small claims court when any person appears

hefore a judge or clerk of court er—fusttece—vt—thre—pexce and

executes an affidavit setting forth the nature and basis of the

claim.

. {2) The person filing the interpleader affidavit shall
deposit the funds with the clerk of court or—fustice—oft—thepesce
at the same time the interpleader affidavit is filed.

{3) The interpleader must be substantially in the following
form:

In the Small Claims Court of the ......... Judicial District
in and for the County of ............. , State of Montana.
..... .

Plaintiff
vS. .
..... , INTERPLEADER AFFIDAVIT
Defendant
and
ey
Defendant
State of Montana )
) 38
)

...... R being dulv sworn, deposes and says: )
That.......... .., a defendant, regides at ............... i
ehe~ubove—naned—cvunty That..evceoncsan .., a defendant,
resides at .......... ——tn—the—ahove—ﬂaned—eounef That the
plaintiff has uustody or posseasion of money in the amount of
S ., held pursuant to the following:
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-----
.....
.....

-----

That the defendants claim or may claim to be entitled to the
money. That the plaintiff deposits into the court $..... . which
represents the amount of money in dispute.

That the plaintiff resides at the address shown inm—the—above
eapttorr. : Ceee

Subscribed and sworn to before me this .... day of ..... ey
19....

Clerk
ORDER

The State of Montana to the within named defendants,
greeting:
You are hereby directed to appear and answer the within and

foregoing claim at my office in ......c0iee.eeen, (name, building,
or regidence), in ....... .. . i, , County of ............... ,

State of Montana, on the ....... day of ........ ., 1%...., at the
hour of ...... (AM) (PM)}; and to have with you then and there, all

books, papers, and witnesses needed by you to establish your
claim to such money.

You are further notified that in case you do not so appear,
judgment will be given against you as follows:

Determining or foreclosing your claim to the above-~-described
money, as well as the disposition thereof; and, in additionmn, for
‘costs of the action.

Dated this ....... day 0f . .....c00v0nn. s 19... ..

Digtrict Judge

. Clerk”

NEW SECTION. Section 2. Interpleader actions. (1) As used
in this chapter, interpleader actions determine the rights of
rival claimants to a fund held by a disinterested party and may
be maintained in the justice’s court when any person appears
before a justice of the peace and executes an affidavit setting
forth the nature and basis of the claim.

(2) The person filing the interpleader affidavit shall
deposit the funds with the justice of the peace at the same time
the interpleader affidavit is filed.

1712388C.3j1
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{27 '"The interpleader must be substantially ia the itollowing
torm:

In the Justice s Court <t 'he Jtate «f Montana in and tor
the Tounty of ... 0L . berora L0 .. o, Justice of
the Frace.

Plaintiff

Vs,

..... , INTERPLEADER LFFIDAVIT
Defendant

and

..... ,

Defendant

state of Hontana )

.................. being lulvy cworn. deposes and . avys:
That................ , 4 defendant, vrasidz2g at .. ... L.,
That.............. .., a defendant, resides at ....... ... ... ..
That the plaintiff.-has custody or peogsession Of money in the
amount of $....., held pursuant to the follouwing:

-----
-----
-----

.....

That the defendants claim or may claim to be entitled to the
money. That the plaintiff deposits into the court S..... ., which
represents the amounft of money in dispute.
That the plaintiff rezidesg at the address shown.
Affiant
Subsecribed and sworn to before me this .... day of ..... ..y
12..

Justice of the Peace
Clerk
ORDER
The State of Montana to rthe within named defendants,

greeting:
YTou are hereby directed to appear and answer the within and

foregoing claim at my office a0 ...... e ... {name, building,
or residence), in ....... .0 veuevs., County of ......... e e ey
State of Montana, on the ....... day of ........, 19...., at the

hour of ......{AM}(PM); and to have with you then and there, all
books, papers, and witnessgses needed hy you to establish your
claim to such money.

17123858C.Sii
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You are turther notified that in case you 4o not 20 appear,
indgment 711l be gliven against vou as tollows:

Davermining or foreclosing your <laim ta the above-desceribed
woney, 335 well as the Jigposition thereotf: and, o additiszsn, for
costs of the action.

Dated this ....... day o0 Lo oL, 3., ..

Justice of the feace

Clerk
Section . SJection 29-35-802., HMCA, Ls amended to vead:
T25-138-%02.  Juricsdiction. 1} The small claims court has

iurisdicttion over all actions for the cocavery of mongsy or
cpecific personal property wnen the amount ~lalmed doeg not
axceed 52,500, ~xclugive of vostzs, nd the defendant ¢ran be
served within the county where the action is commenced,

{2) The =mall ~laimsg court hasg urizdiction over an
interpleader under {zection 4] in which the amount claimed does
not axceed $2.500.°

NEW SECTION. Jection 4. Interpleader actions. (1) As used
in this chapter, interpleader actions determine the rights of
tival <claimants to a fund held by a disinterested party and may
be maintained in the small claims division of the justice’s court
when any person appears before a justice of the peace and
executes an affidavit getting forth the nature and basiz of the
claim.

{2) The person f£iling the interpleader affidavit zhall
deposit the funds with the justice of the peace at the same. time
the interpleader affidavit is filed.

{3) The interpleader must be substantially in the folleowing

form:

In the Small Claims Division of the Justice'’'s Court of
........ . County, Montana before ..............., Justice of the
Peace

Plaintiff
vs.
«e..0., INTERPLEADER AFFIDAVIT
Defendant
and
Defendant
State of Hontana )
) ss8
)
................. , being dulvy sworn, deposes and =zays:

1712388C.Sii
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That. ..........0u... , 4 defendant, resides at ................
That................ , a defendant, resides at ................
That the plaintiff has custody or possession of money in the
amount of 5....., held pursuant to the follewing:

-----
.....
.....

-----

money. That the plaintiff deposits into the court $..... , which
represents the amount of money in dizpute.
That the plaintiff resides at the address shown.

Subscribed and sworn to before me this .... day of ....... ,
198..

-----

ORDER

The State of Montana to the within named defendants,
greeting:

' You are hereby direected to appear and answer the within and
foregoing claim at my office in ............... {name, building,
or regidence), in .....c. .o , County of .......c...ve.n ,
State of Montana, on the ....... day of ........ ., 13...., at th
hour of ...... (AM) (PM); and to have with you then and there, all
books, papers, and witnesses needed by vou to establish your
claim to such money,

You are further notified that in case you do not so appear,
judgment will be given against you as follows:

Determining or foreclosing your claim to the above-described
money, as well as the disposition thereof; and, in addition, for
costg of the action. '

Dated thiszs ....... day of . ... .0 , 19.....

-----

. Clacrk
NEW SECTION. Section S. Codification instruction. (1)
[Section 2] is intended to be codified as an integral part of
Title 25, chapter 31, part 1, and the provisions of Title 25,
chapter 31, part 1, apply to [section 2].
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{2) [Section 4} is intended to be codifisd as an inteqgral
part of Title 25, chapter 25, part 5, and the provisions of Title
2%, chapter 25, part 5, apply to [gecticn 4].

NEW SECTION. ©Section 6. Applicability. [Sectiong 2 and 4}
apply to actions aricsing on or after October 1, 1291.,"

-

-/ ; ,
Signed: //ﬁé Gl '!'/ {1 Vi f,’/ﬂﬂ

Richard finsoneault, Chairman

/-25-7,
- md. Coord.
= T S =S~

S8ec. of Senate
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January 25, 1990
To: Senate Judiciary Committee

From: K. Amy Pfeifer, Secretary-Treasurer, Women's Law Section,
State Bar of Montana on behalf of Women's Law Section

Re: House Bill 113 - An Act to Define the Term "Force" as it
Relates to Sexual Intercourse Without Consent and to
Deviate Sexual Conduct

At the outset I want to make clear that the following is not
necessarily the position of the State Bar of Montana. I am
speaking on behalf of the Women's Law Section of the State Bar of
Montana.

The Women's Law Section supports HB 113.

The need for a definition of the term "force" was brought to the
attention of the Women's Law Section of the State Bar and the
public with the Montana Supreme Court's decision in State of
Montana v. Gerald Roy Thompson, 47 St. Rptr. 1065, decided May 24,
1990.

The following information is presented when reviewing that case and
its district court history. 1In May 1989 Gerald Roy Thompson was
charged in Judith Basin County with two counts of sexual
intercourse without consent and one count of sexual assault. Mr.
Thompson was principal and boys basketball coach of Hobson High
School. The charges stem from the allegations of a former high
school student at Hobson High, since graduated, who alleged that on
more than one occasion while she was a student, Mr. Thompson forced
her to engage in oral sexual intercourse by threatening that she
would not graduate from high school. The affidavits supporting the
charges alleged that the threats caused the victim great
psychological pain and fear.

Mr. Thompson moved in the district court to dismiss the two charges
of sexual intercourse without consent, arguing that the state had
failed to state an offense. This argument was based upon reference
to the definition of "without consent" which, in pertinent part,
provides that the term means the victim is compelled to submit by
force or threat of imminent death, bodily injury, or kidnapping to
be inflicted on anyone. The word "force" is not defined in MCA §§
45-5-501, 45-5-503, or 45-5-505, but the district court adopted as
a definition, by stating that it is used in its ordinary and normal
connotation, "physical compulsion, the use or immediate threat of
bodily harm, injury."

The district court agreed with the defendant and dismissed the two
counts of sexual intercourse without consent. In so dismissing,
the district court stated that the threat must be a threat of death



or imminent bodily injury; that psychological impact is not
sufficient, although it commented that "maybe it should be."

The state appealed the dismissal of these two counts of sexual
intercourse without consent. The Montana Supreme Court affirmed,
again looking to the specific definition of "without consent", and
adopting the district court's definition of "force" as requiring
physical compulsion, or use or threat of bodily harm; injury. The
court stated that it agreed that Mr. Thompson intimidated the
victim, and that "until the legislature adopts a definition of the
word ‘force', we must adopt the ordinary and normal definition of
the word ‘force' as set forth by the District Court.”

The court also sent a message to the legislature to take a look at
this problem when it stated,

The alleged facts, if true, show disgusting
acts of taking advantage of a young person by
an adult who occupied a position of authority
over the young person. If we could rewrite
the statutes to define the alleged acts here
as sexual intercourse without consent, we
would willingly do so. The business of the
courts, however, is to interpret statutes, not
to rewrite them, nor to insert words not put
there by the legislature.

A copy of the Montana Supreme Court opinion is attached.

A number of states have broadened their definitions of force or
coercion to include a threat of retaliatory action, a threat to
harm a third person, or to commit a criminal act against the victim
in the future. Included within this 1list are the states of
Virginia, New Hampshire, New Mexico, Rhode Island, California,
Minnesota and New York.

The Women's Law Section of the State Bar of Montana believes that
HB 113 offers to Montana's citizens the best of the criminal law
protections offered by all these states. We hope you agree, as we
believe the citizens of this state do, that the type of behavior
alleged in the Thompson case is rape, sexual intercourse without
consent. The Women's Section of the State Bar of Montana
wholeheartedly urges the passage of HB 113.
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STATE OF MONTANA,

Plaintiff & Appellant,
Submitted: Feb. 22, 1990
v. Decided: May 24, 1990

GERALD ROY THOMPSON,
Defendant & Respondent.

CRIMINAL LAW, Sexual Intercourse Without Consent and Sexual.Assault,
Appeal by State from dismissal of Counts I and II for lack of probable
cause in the supporting affidavit. The Supreme Court held:

1. The element of "without consent" is satisfied if submission of the
victim is obtained either by force or by threat of iminent death,
bodily injury, or kidnapping. No other circumstances relating to
force or threat eliminate consent under the statute.

2. A threat that eventually leads to psychological impairment is not
sufficient under the statute.

Appeal from the Tenth Judicial District Court, Judith Basin County,
Hon. Peter J. Rapkoch, Judge

For Appellant: Mark Murphy, Assistant Attorney General, Helena
Patti Powell, Assistant Attorney General, Helena
Sarah Arnott, Judith Basin County Atty., Stanford

For Respondent: Torger Oaas, Attorney at Law, Lewistown

Submitted on briefs.

Opinion by Justice Sheehy; Chief Justice Turnage and Justices
Harrison, Hunt and McDonough concur.

Affirmed.
Mont.

P.2d
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State of Montana, Plaintiff and Appellant, v.
Thompson, Defendant and Respondent
47 St.Rep. 1065

Justice Sheehy delivered the Opinion of the Court.

On May 25, 1989, the defendant Gerald Roy Thompson was charged
with two counts of sexual intercourse without consent and one count of
sexual assault. Subsequently, Thompson moved to dismiss Counts I and
IT1 of the information, those counts charging defendant with sexual
intercourse without consent. Thompson moved to dismiss Counts I and II
of the information on the specific ground that the probable cause
affidavit was insufficient. On September 1, 1989, the District Court,
Tenth Judicial District, Judith Basin County, granted Thompson's
motion and <dismissed Counts I and II of the information for lack of
probable cause in the supporting affidavit. The State now appeals the
District Court. We affirm.

The State raised the following issue on appeal: Did the District
Court err when it granted defendant's motion to dismiss Counts I and
II of the information charging defendant with sexual intercourse
without consent for failure to state offenses?

The defendant, Gerald Roy Thompson, the principal and boys
basketball coach at Hobson High School, was accused of two counts of
sexual intercourse without consent, and one count of sexual assault.
This appeal only concerns the two counts of sexual intercourse without
consent. The information, filed with the District Court, alleged the
defendant committed the crime of sexual intercourse without consent,
and stated the following:

"Count I
On or between September, 1986 and January, 1987 in Judith Basin
County, Montana the defendant knowingly had sexual intercourse without
consent with a person of the opposite sex; namely Jane Doe, by
threatening Jane Doe that she would not graduate from high school and
forced Jane Doe to engage in an act of oral sexual intercourse.

"Count II
On or between February, 1987 and June, 1987 in Judith Basin
County, Montana the defendant knowingly had sexual intercourse without
consent with a person of the opposite sex; namely Jane Doe, by
threatening Jane Doe that she would not graduate from high school and
forced Jane Doe to engage in act of oral sexual intercourse."

The affidavits filed in support of this information contained
facts and allegations supporting the two counts of sexual intercourse
without consent. In essence, they alleged that the threats "caused
Jane Doe great psychological pain and fear."

The State contended that fear of the power of Thompson and his
authority to keep her from graduating forced Jane Doe into silence
until after she graduated from high school in June of 1987. On
November 25, 1988, Jane Doe filed a letter with the Hobson School
Board describing the activities against her by Thompson. After
investigations by both the school board and the Judith Basin County
prosecutor's office, the prosecutor filed an information on May 25,
1989. The information charged Thompson with two counts of sexual
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intercourse without consent, both felonies in violation of sec. 45- 5-
503, MCA, and with one count of attempted sexual assault, a felony.

Defendant filed a number of motions, requesting, among other
things, a motion to dismiss Counts I and II of the information for
lack of probable cause in the supporting affidavit. The District Court
granted Thompson's motion, due to the fact the State failed to meet
the element of "without consent" under sec. 45-5-501, MCA.

I
Did the District Court err when it granted defendant's motion to
dismiss Counts I and II of the information charging defendant with
sexual intercourse without consent for failure to state offenses?

We agree with the District Court that +the facts in the
information, in regards to Counts I and II, fail to state offenses.
The code of criminal procedures requires that an affidavit be filed
for application for leave to file an information. State v. Renz (Mont.
1981), 628 P.2d 644, 645. The affidavit must include sufficient facts
to convince a judge that there is probable cause to believe the named
defendant may have committed the crime described in the information.
Section 46-11-201, MCA. If there is no probable cause, the District
Court lacks jurisdiction to try the offense. State v. Davis (1984),
210 Mont. 28, 30, 681 P.2d4 42, 43. This Court has held that a showing
of mere probability that defendant committed the crime charged is
sufficient for establishing probable cause to file a criminal charge.
Judges, when receiving probable cause affidavits, should use their
common sense in determining whether probable cause exists. Renz, 628
P.2d at 645; State v. Hamilton (1980), 185 Mont. 522, 532, 605 P.2d
1121, 1127, cert. denied 447 U.S. 924 (1980); State v. Miner (1976),
169 Mont. 260, 264, 546 P.2d4 252, 255.

The allegations in the affidavit, however, do not indicate a
probability that Thompson committed the crime of sexual intercourse
without consent.

Thompson was charged with two counts of alleged sexual
intercourse without consent under sec. 45-5-503, MCA. Section 45-5-
503, MCA, states the following:

"A person who knowingly has sexual intercourse without consent
with a person of the opposite sex commits the offense of sexual
intercourse without consent . . ."

The phrase "without consent”"--the key element of the crime--has a
very specific definition in Montana's criminal code. This phrase is
defined in sec. 45-5-501, MCA, which states in pertinent part:

"As used in 45-5-503 and 45-5-505, the term 'without consent'
means:

"(i) the victim is compelled to submit by force or by threat of
imminent death, bodily injury, or kidnapping to be inflicted on
anyone; . . ."
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[1] Section 45-5-501, MCA, makes it clear that the element of
"without consent" is satisfied if submission of the victim is obtained
either by force or by threat of imminent death, bodily injury, or
kidnapping. No other circumstances relating to force or threat
eliminate consent under the statute.

Thompson challenged the probable cause affidavit in the District
Court, contending it failed to state any fact or circumstance showing
that Jane Doe's submission to an alleged act cf sexual intercourse was
obtained by force or by any cof the threats listed in sec. 45-5-501,
MCA. In contrast, the State argues that Thompson's actions constitute
sexual intercourse through force or threats. The District Court, in
its opinion and order, agreed with Thompson's contentions, and found
that the facts in the affidavit supporting the information failed to
show the element of "without consent." In reaching this conclusion,
the District Court first considered whether or not there were facts or
circumstances in the probable cause affidavit to indicate that
submission to the alleged act of sexual intercourse without consent
was obtained "by force." In order to determine whether Thompson forced
Jane Doe to submit to the sexual act, the District Court had to define
the phrase "by force" since there is no definition contained in the
Montana Criminal Code. The District Court in its order defined force
as follows:

"The word 'force' is used in its ordinary and normal connotation:
physical compulsion, the use or immediate threat of bodily harm,
injury."

Next, the District Court examined the information and probable
cause affidavit to determine if there were any facts or circumstances
constituting force. The District Court found that "force was not
alleged in the information nor in the affidavit in support of it."

In contrast, the State argues the District Court's definition of
force is too limited. The State, relying on Raines v. State (Ga.
1989), 382 S.E.2d 738, 739, argues that intimidation and fear may
constitute force. The State also contends that Thompson, in his
position of authority as the principal, intimidated Jane Doe into the
alleged acts. Furthermore, the State argues the fear and apprehension
of Jane Doe show Thompson used force against her. We agree with the
State that Thompson intimidated Jane Doe; however, we cannot stretch

the definition of force to include intimidation, fear, or
apprehension. Rather, we adopt the District Court's definition of
force.

Other jurisdictions, such as California, have expanded the
definition of force, beyond its physical connotation. People v.
Cicero (1984), 157 Cal.App.3d 465, 204 Cal.Rptr. 582. The California
Supreme Court adopted the following reasoning to expand the word
force:

". . . the fundamental wrong at which the law of rape is aimed is
not the application of physical force that causes physical harm.
Rather, the law of rape primarily guards the integrity of a woman's
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will and the privacy of her sexuality from an act of intercourse

undertaken without her consent. Because the fundamental wrong is the
violation of a woman's will and sexuality, the law of rape does not
require that 'force' cause physical harm. Rather, in this scenario,

'force' plays merely a supporting evidentiary role, as necessary only

to ensure an act of intercourse has been undertaken against a victim's
will.™"

Cicero, 204 Cal.Rptr. at 590.

The California Supreme Court's definition of the word force is
too broad under Montana's definition of the crime. Until the
legislature adopts a definition for the word "force", we must adopt
the ordinary and normal definition of the word "force" as set forth by
the District Court.

[2] The State in its information and accompanying affidavit
complain that Thompson deprived Jane Doe of consent to the sexual act
by threatening that he would prevent her from graduating from high
school. The threat required in sec. 45-5-501, MCA, is a "threat of
imminent death, bodily injury, or kidnapping to be inflicted on anyone

. . ." The District Court found that something more than a threat is
necessary to satisfy the statutory requirement. A threat one will not
graduate from high school is not one of the threats listed under sec.
45-5-501, MCA. The State argues that the definition "threat of bodily
injury" includes psychological impairment. Unfortunately, the statute
sets forth bodily injury, not psychological impairment. A threat that
eventually leads to psychological impairment is not sufficient under
the statute. The statute only addresses the results of three specific
kinds of threats, and psychological impairment is not one of them.

The State urges this Court to adopt the definitions of threat set
forth in sec. 45-2-101(68), MCA. Section 45-2-101(68), MCA, has no
application in regard to the crime of sexual intercourse without
consent. Section 45-5-501, MCA, plainly and succinctly lays out the
tvypes of threats necessary to make the victim act "without consent."

Under sec. 45-5-501, MCA, the threat also must be of "imminent
death, bodily injury, or kidnapping." Thompson's threats cannot be
considered imminent. The alleged sexual act and threat occurred in
December of 1986. Jane Doe graduated from Hobson High School in June
of 1987. Clearly, Thompson's alleged threats were not imminent.

Peppered throughout the State's brief is the contention that
"under Montana law the issue of consent is a fact gquestion, and
therefore a question for the jury to decide." The State is correct,
the jury is the proper trier of facts in regard to issues such as
consent. However, in this case, the State's information and probable
cause affidavit have failed to set forth any facts or circumstance to
show that the alleged act of sexual intercourse were within the
statute defining the elements of the crime. So, the issue in this case
is not whether the jury was denied its role as trier of the facts, but
whether the State sufficiently set forth facts or circumstances to
show the element cf "without consent." The court properly granted
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defendant's motion to dismiss for lack of probable cause.

This case is one of considerable difficulty for us, as indeed it
must have been for the District Court judge. The alleged facts, if
true, show disgusting acts of taking advantage of a young person by an
adult who occupied a position of authority over the young person. If
we could rewrite the statutes to define the alleged acts here as
sexual intercourse without consent, we would willingly do so. The
business of courts, however, is to interpret statutes, not to rewrite
them, nor to insert words not put there by the legislature. With a
good deal of reluctance, and with strong condemnation of the alleged
acts, we affirm the District Court.
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HOUSE BILL 113
RECOMMEND: DO PASS 1/25/91

Mr. Chairman, members of the Committee, my name is Diane Sands,
Executive Director of the Montana Women's Lobby. We rise in support of

HB 113.
The technical provisions of this bill have been addressed by those

who have gone before me. This needed addition to the definition of "force”

is one of several changes in the Sexual Crimes section of MCA that the
Montana Women's Lobby will be supporting this session. We urge adoption
of HB113 on behalf of 2 of our constituencies. First, the rape crisis
programs across the state that provide services to victims. Secondly, we
urge adoption on behalf of the victims of sexual crimes. One in three
women and one in five men are victims of a sexual assault during their
lifetime. | wish | could tell you that passing this law will change those
statistics, but it will not. What it will do, however, is expand the
likelyhood that a few more perpetrators will be brought to justice. That
end result is a worthy one. We urge your support of HB 113.
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SB 140
STEROIDS

STEROIDS ARE SYNTHETIC DRUGS SIMILAR TO THE MALE HORMONE
TESTOSTERONE. .

- THEY BOTH BUILD TISSUE AND MASCULINZINE

DESPITE TENDING TO MAKE MUSCLE GROW, THEY DO NOT EQUALLY
INCREASE CONNECTIVE TENDONS AND LIGAMENTS RESULTING IN
GREATER RISK QF INJURY.

- FOR ADOLESCENTS THIS IS ESPECIALLY HARMFUL SINCE THEY
MAY CAUSE CLOSING OF THE GROWTH PLATE AT THE ENDS OF THE
LONG BONES RESULTING IN PREMATURE STUNTING OF GROWTH.

- THEY RETARD THE HEALING PROCESS.

STEROIDS ARE ADDICTIVE AND cAause DEPENDENCY.

THERE ARE OVER 70 SIDE EFFECTS ASSOCIATED RANGING FROM
LIVER CANCER TO ACNE. THEY ALSO CAUSE:

- MIND ALTERING AND MOOD ELEVATION OR DEPRESSION

- DECREASE OR INCREASE SEX DRIVE

- INCREASE AGGRESSIVE BEHAVIOR, EVEN PSYCHOTIC EPISODES
- EFFECTS MAY NOT BE REVERSIBLE AFTER USE STOPS

SOME EFFECTS:

- EARLY BALDNESS

- LIVER CANCER

= CHRONIC HEPATITIS

= HEART ATTACK

- CARDIOVASCULAR DISORDER

- STROKE

- ENLARGED HEART

- DAMAGED KIDNEY FUNCTION

= STERILITY IN MALES

- TIRREGULAR OR CEASED MENSTRUATION

STEROIDS ARE A TARGET DRUG UNDER THE DRuG FRrReEg ScHooLs
AND COMMUNITIES AcCT
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fnally be
vindicated?

HELENA — Montana lawmakers will f3on be
asked to right a 72-year-old wrong.

The mon who was wronged was Charies L. Crum.
1le was known as a good lawyer and district judge in
southeastern Montana, but his professional and
personal life was destroyed when he was impeached
by the Montana Senate in 1918, -
anlxm's sin? He defended Germany during World

arl. PN P Le

_The case represents a dark chapter in Montana
history. But relatives and others hope to give the
story & happier ending by persuading the Senate to
wipe the impeachment from state records.

“It's kind of a thought that he'd sleep better
knowing this happened,” said Darwin Crum, the
judge’s grandson and an electrical engineer in
?chaumburg, IIL “He certainly was a victim of the

imes.”

Indecd, Montana was in those bya
“peculiar kind of war hy‘sdte ** amordln:‘t? Dzva
Waiter, the Montana Historical Society research
director who recently told Crum's tale in a fascinat-
ing “Montana” magazine article. .

“THe fervor with which Montanans sup-
ported German-bashing on the home front, in the

name of the American war effort, remains difficuit
to believe,”

Walter said. :

Councils of 5 B
defense were VR
created to =P
harass citi- | ° R Steve ‘
zens consid- ‘5 .. Shiﬂ
ered pro- ey
German or| X Shirley is & Tribune
sluckers in j , Capitol Buresu -
the war effort. - reporter.
German

books were burmned. A German Mennonite minister
was almost hanged for his pacifist beliefs. And
many Montanans were forced to go before public
meetings to document their Liberty Bond purchases
or to demonstrate their patriotism by reciting the .-
Pledge of Allegiance or kissing the flag, Waiter said.
Crum, who lived in Forsyth, was elected a judgein
1912 and 1916. Besides being active in political
circles, he had to raise five young children on his
own because his wife died in 1910. o
He hnq a good reputation. The Forsyth newspaper
once said no judge had attained a “more enviable
record.” But Crum's reputation became tarnished as
the war fgrvor built, S ’
“Withs his Germen ancestry, Crum angered some

folks by speaking out against the war. He also made
enemies by releasing from jail three reputed mem-
bers of the radical Industrial Workers of the World,
Rosebud County Attorney Felkner Haynes had no
evidence that the three had broken any laws but just
felt thev were “bad actors.” according to Walter, ™

Even some of Crum’s neighbors wanted him to
resign. But they had to postpons delivering their
demand in person because Crum was at a Miles City
hospital with a son who was dying of cancer.

Haynes campaigned to remove Crum from office, -
and at one point they met unexpectediy at the state

Capitol. Crum drew a pistol. He said he did so to .

stop Haynes from assaulting him..

Later, Haynes preseated then-Gov. Sam Stewart
with affidavits alleging Crum had made pro-German -
statements. Stewart sent the documents to the
House, which prepared articles of impeachment.'

With the palitical pressurs growing and his son's
illness, Crum suffered a nervous breakdown ,

Three lawyers volunteered to defend him. After
measuring the mood of the Senats and considering
Crum'’s heaith, they suggested he resign to head off
the proceedings. Stewart had promised to recom-
mend suspension of the Senate trial, so Crum
stepped down. T R :

Thinking the issue was dead, Crum left Montana
on his doctor’s advice to getsomarest. © - :

But Stewart reneged on his promise and the-
impeachment process went ahead. The House de-
clared a trial wouid “exert a wholesome effect in -
stamping out German propagandists.”

There was no one to defend Crum against the
charges, and the senators refused {0 appoint anyone
to quiz witnesses on his behalf, .\ - v

“What followed was a charade, a litany of hearsay
and circumstantial evidence, interspersed with pos-
turing by the interrogating House mansagers and by.
some vehement senators,” Waltersaid. =~ . .-

Crum was found guilty. This, combined with
passage of the Montana Sedition Act the same year,
served notice that Montanans* free-speech rights
were suspended “until further notice,” Walter said. -

[

Crum never recovered. “The balance of his life -

(almost 30 years) constituted a long, slow slide into.

bilterness and alcoholism,” Walter said. .. -
Soon after the impeachment, Crum started to
build a law practice and run for public office in

North Dakota, but American Legion membersfound
out about his impeachment and forced him to leave .
town. He lived with family members for several '
years, and died in 1948 in Kansas of diabetes. - - B

Darwin Crum siways knew there was some black
mark on his grandfather’s record but never knew -
quite what it was until recently. Darwin's father
never had a chance to explain it before he died, and
his mother had little good to say about the former

judge because of his drinking problems. .

But several years ago, one‘of Darwin Crum’s
nieces came across the judge’s story while doing
research for a school project in North Dakota. She
sent Darwin the information, and he tried to dig up
more by writing the Historical Society.. -

" Waiter, who ended up with the letter, had wanted
to wrile about Crum’s case for 20 years. But he
couldn’t trace Crum after he left Montana. By
comparing notes with Darwin Crum, he was able to .
plece together the full story.:... 75 %" . RS

Darwin then wondered if it would be possible to
get the impeachment
got the ball rolling by asking Sen. Harry Fritz, D-
Missoula, to sponsor the effort, - * ,

Fritz, a history. professor at the University of
Montana who was familiar with the Crum case, was

happy to help. “1 think it's an opporturlity to raise .

the issue of civil liberties in war time,”; he said.

For Darwin Crum, who hopes to visit the legisia-
tive session when the issue is debated, the resoiu-
tion is a chance to fulfill his grandfather’s dream.

The year after he was impeached,
Interview that the passage of time would vindicate
his position. “I feel sure that, at somo futuce time,
the right-thinking pepple of the state of Montans

- will undo. the wrong that has been inflicted upon

me,” he said. .
. After 72 years, it seems the time has finally come.

action reversed, and Waiter .

Crumsaidinan -

[}
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CHARLES L. CRUM CHRONOLOGY [~2S -1

-

wTERNATIONAL, NATIONAL, STATE, LOCAL EVENTS PERSONAL /FAMILY EVENTS

o

January 9, 1874: CLC born in Underwood, Indiana

1884: Crum family moves to Wilmot, Kansas; CLC attends
. local schools
-

1894: CLC becomes court reporter in E1l Reno, Oklahoma;
“ reads law; admitted to bar
] 1896: CLC marries Jessie Mitts
»
: 1897: C.. Liebert Crum (II) born in Oklahoma
- .

1901;: CLC elected to Oklahoma judgeship

1902: CLC files on Oklahoma homestead; relinquishes it
- 1902: Claude ("C.T.") born in Oklahoma
i 1905: Maurice J. born in Oklahoma
August 6, 1906: family moves to Montana; CLC files on
- ‘~ homestead in Rosebud County, near Sanders
- October, 1906: Dorothy J. born
- 1908: CLC receives patent for homestead
" 1909: family moves to Forsyth
-

February, 1909: Frank J. born

May, 1910: Jessie dies
= November, 1910: CLC elected (R) Rosebud County Attorney

[
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November, 1912: CLC elected (R) judge of 13th Judicial %
District

August 1, 1914: European war engaged

‘August 4, 1914: U.S. declares neutrality

"May 7, 1915: Lusitania sinks after German
attack

"March 15, 1916: Pershing on Mexican campaign vs.
Villa

]

November, 1916: CLC runs unopposed (R);:is reelected
judge of the 15th Judicial District

’April 6, 1917: U.S. declares war on Germany

September 13, 1917: CLC comforts 3 Red Lodge IWWs (Child
Parsons, Bennett) held on charges in the
Rosebud County Jail

Qs

September 17, 1917: CLC makes '"Americanism' speech in
Holtz trial

‘January 30, 1918: Ves Hall case heard by Judge Bourquin
in Helena; incident with Felkner Haynes

e o

February/March, 1918: Claude in Miles City hospital with
cancer »

e

iFebruary 2, 1918: '"Committee of 100" meets in Forsyth; CLC interrogated

TFebruary 9, 1918: group supporting CLC meets in Roundup

iFebruary 14-25, 1918: Extraordinary session of the 15th
Legislature meets to handle war issues

e D

February 21, 1918: Haynes delivers impeachment affidavits
to Governor Stewart, who forwards them to the House

;February 25, 1918: House produces Articles of Impeachment
against CLC; Haynes leaves Montana
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;;ebruary 28, 1918: Articles of Impeachment served on CLC at Claude'’s bedside in Miles City

: March 3, 1918: CLC suffers nervous breakdown; confined
- to Miles City hospital

wlarch 10, 1918: CLC's resignation from the bench
received by Governor Stewart; CLC leaves Montana

iﬁarch 20-22, 1918: Impeachment trial of CLC in Senate; CLC impeached

- April 18, 1918: Claude dies of cancer in Forsyth; CLC
returns to Montana temporarily

L
November 11, 1918: World War I ends

- January, 1919: CLC returns to Forsyth temporarily

August, 1919: CLC relocates family in Center, North Dakc

-
5_ July, 1920: CLC runs as a Non-Partisan League candidate
for the N.D. Legislature
- September, 1920: CLC withdraws from politics and relocat
family in Mandan, N.D.
ca. 1940/1942: CLC retires from law practice in N.D. anc
- removes to Califormnia
: 1945: CLC moves to his sister's place in Wilmot, Kansas
-
‘ March 21, 1948: CLC dies in Wilmot, Kansas
-
e
-



SKE 2.

R f)’wéf/yl 7 /

David A. Walter, Montana Historical Society

TESTIMONY before the Senate Judiciary Committee, January 25, 1991

Re.: 8R2--A Resolution to Exonerate Judge Charles Liebert Crum

Mr. Chairman, Members of the Committee:

My name is Dave Walter. I have been a practicing Montana historian
for 25 years and have been employed as a historian by the Montana Historical
Society for the past 12 years. For the last 15 years, I have published
Montana-history articles in a number of periodicals, including an 8-year

(L]
series of Montana-history pieces £ MONTANA MAGAZINE.

With the indispensable help of Judge Charles Crum's grandchildren, I
have researched the case and authored the Crum article that appears in the
November/December issue of MONTANA MAGAZINE--copies of which you have

received. The specifics of the issue you are considering are contained in

%
?

that article-—and summarized in the excellent column written by Steve Shirley

in the December 2, 1990, issue of the GREAT FALLS TRIBUNE. For that reason,

I would like only to summarize the circumstances under which Judge Crum was

impeached by the Senate of the 15th Legislative Assembly in March of 1918,

Charles Liebert Crum arrived in Montana in 1906 to homestead near

Sanders, in what was then Rosebud County. He was 32 years old and the

father of three small children. Crum had left a judgeship in Oklahoma to
come to Montana because of his young wife Jessie's ill health. Although

he received patent for his homestead in 1908, Jessie's health deteriorated
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TESTIMONY: 2 Dave Walter

further, and he moved the family to Forsyth, where he opened a law
office. Because of Crum's intellect and abilities, he rapidly developed

a successful practice, and he was elected Rosebud County Attorney in 1910.

After Jessie's death in 1910, Charles Crum raised his four surviving
sons and one daughter with only the help of his housekeeper. His reputation
as an astute attorney grew. Crum clearly was a man on the rise in the
Yellowstone Valley. In 1912 he was elected to the bench of the 13th Judicial
District—where he continued to establish an enviable record for dignity,
integrity, and equity. That reputation was demonstrated in November, 1916,

when Judge Crum ran_for reelection, and no one would oppose him.

Charles Crum did develop, however, an obsessive interest in the war
that had begun in Europe in 1914. He read vociferously on the subject and
outspokenly argued the legalistic points involved in the entry of the United
States into that conflict. He spoke loudly against U.S. entry, right up to
the U.S. declaration of war on April 6, 1917. He then argued strongly the

illegality of sending American draftees overseas.

As war hysteria and paranoia built in Montana during 1917, Judge
Crum repeatedly took the unpopular position of protecting the Constitutional
rights of those persons in his district charged with vague, "unAmerican”
activities. For this reason he was branded '"potentially pro-German" by the
local Montana Council of Defense chapter and was brought before Forsyth's
extra-legal "Committee of 100" to answer for his perceived sins. When Crum

ignored the recommendation of this ad hoc proceeding to resign from the bench,
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TESTIMONY: 3 Dave Walter

the Rosebud County Attorney solicited affidavits to document Judge Crum's
alleged anti-American words and deeds. These affidavits he carried to
Governor Samuel V. Stewart, who forwarded them to the House of the 15th
Legislature, then sitting in extraordinary session in Helena. The House
transmitted articles for the impeachment of Judge Crum to the Senate on

February 25, 1918, and the trial was set for March 20.

Already under the pressure created by the war hysteria, Judge Crum
then faced a personal crisis. His second son, l6-year-old Claude, had been
stricken with cancer and hospitalized in Miles City. The judge spent every
spare moment between court sessions at Claude's bedside. It was there that

the Articles of Impeachment were served on him.

Under this stress, Crum suffered a nervous breakdown and was confined
to a bed in the same Miles City hospital. Here he conferred with his
volunteer defense team~—consisting of Judge 0. Fletcher Goddard of Billings,
and Judge Charles H. Loud and Sharpless Walker of Miles City. After much
argument, they convinced Crum that only his resignation from the bench would
Preserve his health, so he could comfort Claude. Judge Goddard arranged
the resignation with Governor Stewart, who agreed to halt the impeachment
process. On the advice of his doctor, Crum then left Montana to escape the

pressure of publicity.

But the impeachment was not quashed, and the Senate began the trial
on March 20, 1918. Charles Crum was not present to defend himself; Crum's

defense team was not present to defend him. The Senate defeated a motion
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by Flathead County's eminenEAFred Whiteside to appoint some attorneys to
cross-examine the witnesses in Crum's behalf. What followed was a three-day
charade, in which witnesses levelled unsubstantiated charges against Crum,
and the House managers badgered anyone who tried to speak in Crum's favor.
Fred Whiteside commented, for the record: '"Certainly 90 per cent of the
testimony that has been introduced here has been hearsay and irrelevant
testimony.'" Yet, the outcome never was in doubt. On March 22, 1918, the
Senate found Judge Crum guilty of all six articles of impeachment, removed
him from the bench, and banned him from thereafter holding public office in

Montana. Charles Liebert Crum was 4q years old at the time of his impeachment.

Crum returned to Forsyth in April of 1918 to bury his son Claude. 1In
1919 he moved his family to North Dakota and attempted to rebuild his life
and career. But, when he ran for the North Dakota legislature in 1920, Crum's
impeachment
Forsyth enemies sent his opponent a copy of the Senat%‘groceedings, and Crum
withdrew from the race. Thereafter Charles Crum retreated to a low-profile,
undistinguished law career in Mandan and Bismarck. He died in Kansas in

1948~-a man whose spirit had been broken and whose life had been ruined by

the Montana impeachment 30 years earlier.

In conclusion, I believe that the impeachment of Judge Charles Liebert
Crum represents one of the darkest episodes in Montana's political history.
Research into the historical record reveals that Charles Crum was a scapegoat—
the victim of paranoia and intense war hysteria. It cost him his career,

and his reputation, and his dreams. I encourage you to restore his honor.
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EXONERATION OF JUDGE CRUM, SR 2
Senate Judiciary Committee
January 25, 1991, 10 a.m.
Comments of Beth Baker, Department of Justice

It is with some irony that this matter is being considered
when we again are stirred by the passions of war. We may at times
find it difficult to reconcile our own feelings between patriotism
and loyalty to our country on the one hand, and fear of war and
suffering on the other. Judge Crum was not afraid to express his
apprehension of war, his questioning of government policy. As an
individualist, he stood for the wvalues on which we as Montanans
pride ourselves-- independence, freedom, liberty-- yet he was
castigated for bringing these values to life.

Judge Crum, led to believe his resignation would satisfy his
accusers and that the impeachment charges would be withdrawn,
stepped down from the bench and left the state on advice of his
doctor. Yet the Senate held the trial in his absence and refused
to afford him even a modicum of due process. Judge Crum was
unrepresented during the entire trial and no witnesses were
questioned on his behalf. This tragic story illustrates the danger
of acting on a wave of pure emotion instead of pursuing the search
for truth, and reminds us that opportunity for personal gain should
never overshadow the simple dignity and respect we owe to each
other as fellow human beings.

I would like to quote a former United States Supreme Court
justice who was a champion of the right of freedom of speech:

Free speech has occupied an exalted position because of

the high service it has given our society. Its

protection is essential to the very existence of a

x
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Ex. 5

democracy. The airing of ideas releases pressures which
otherwise might become destructive. When ideas compete
in the market for acceptance, full and free discussion
exposes the false and they gain few adherents. Full and
free discussion even of ideas we hate encourages the
testing of our own prejudices and preconceptions. Full
and free discussion keeps a society from becoming
stagnant and unprepared for the stresses and strains that
work to tear all civilizations apart. Full and free
discussion has indeed been the first article of our

faith.

|~ 2%~% |
SR

The exoneration of Judge Crum is long overdue, and I urge the

committee to give its strong support to this resolution.
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Fir, CHAIRMAH. HOROR&BLE STATES ATTORHEY. DISTIHGUISHED SEHATORS, PRO
EE

ESSOR RUADER,
LADIES AMD GENTLEMEH. THANK YOU FUOR ALLOWING WE T SFEAK. 1 WILL R .

e

BRIEF.

I HUST COWFESS THAT UNTIL HR. WALTER™S RESEARCH ON HY GHﬁHﬁFﬁTHER. THE OLD MAN WAS A

RATHER SHADOWY FIBURE IN OUR FAMILY'S HISTORY. I WaS QUITE TOUNG WHEN I LAST Sald HIH
wew AT HY FATHERS FUMERAL.

HY HUTHER, WHO APFAREWTLY KHEW SOMETHING OF THE JUDGES IWMFEACHHEMT. WAS A VERY FROUD
WiHAN. I7H SURE THAT TO HER...THE DISGRACE THAT HER FATHER IM-LaW HAD EMDURED Wab A
SHaDOW O THE FaARILY. 45 & RESULT, SHE MEVER SPOKE OF HIM. I GFEW UP KNOWING THAT
THERE WAS SOHE SORT OF & CLOUD OVER HY CGRARDFATHER. BUT WHAT IT WAS WAS & WYSTERY.

HaUTHG A JUDGE 08 THE Fanlby TREE IS & MICE THIHG. HAVING A JUDGE WHO baS IHFEACHED
AND ESHEHTIALLY RUM DUT OF A STATE I8 HOT SOMETHIMG OHE BREAGE AROGUT.

IED O THE PRACTICE OF MY MOTHER BY RARELY MEMTIOHING THE JUDGE TO HY
T EHD WHAT HAD HAFFEHED TO HIH. BUT T ENEW THAT IT WAS SOHETHIHG

ED THAT. SIMCE THE BEGLIMHMIHMG OF HY WORK WITH Wh. WALTER. I HAVE SEHT
v OF wUCH OF THE RECORD TO ®WY KIDS. THEY ARE FALBCIHATED., AHD I AR HAFFY 70 S5&Y &
COFROUD. IT HAS BEEN A FLEASANT EXFERIENCE FOR ME.

I HIZ FIMaAL DaYS. THE JUDGE WAS &N ALCOHOLIC. I CAM REMEMEBER HIM BEING HELFED TD HIS
Y GREM FACED FATHER- WHO WOULD KaARE THE EXCUSE THAT THE OLD HaM WAS "SICK".

SETEOSFECT, I BELIEVE HE Wi SICK. I BELIEVE HE WAS BICK T HEART AHD S0UL ABOUT &
LIFE DESTROYED., AHD A DREAM DEHIED.

THERE 15 HO BOUBT IW #7 oIHD THAT THE IHMPEACHHEHT DESTROYED THE iiaN. JUDGE CRU WENT
FROM A PROAIMENT aMD RESPECTED JUDGE TO A DISGRACED OUTCAST ALMUST OVERMIGHT. WITHOUT
HIS KHOWLEDGE, AHD WITHOUT AH OFPORTUNITY TO DEFEMD HIMSELF.

AFTER READIHG THE HANY REFERENHCES THAT MR. WALTER SENT TO HE DURING HIS WORK OH THE
ARTICLE, T BEGHAH TO FORH A DIFFEREMT., AND CLESRER FICTURE OF JUDGE CRUM. IWNSTEAD OF
THE RATHER CANTAHKERDUS OLD DRUMK, HE BEGAH TO0 EMERGE Az A HaM OF CONSIDERARLE
ITHTELLECT, ARBITION, COWFASHBIGON, AND GREAT TRAGEDY. HE WAS A el WHO HAD FROEAELY
AR IRED T HIGHER OFFICE aMD HOMOR wen HE WS INSTEAD COHDEMHED TO SHAME AHD
TH0LAT IO,

A5 A PASETHG THOUGHT. FLEASE COMSIDER THAT IF THE -IWFEACHRENT WHICH TOOK FLACE

SEVENT CHRES AGBD TH THIS BUILDIMG HAD HOT OCCURRED. THE JUDGE WUULD HAVE REMAIHELD
I YR E oAHD FROSPERED, AMD TODAY. #Y SISTER AHD 1 WL FRORARLY BE
FOHTAMANS., [ CARTT SFEAK FOR HER AROUT CALIFORMIA. RUT I WOULD #WUCH FREFER MONTAMHA
OUER TLILLINGIS.

TO CONCLUDE, THE JUDGE EXFRESSED THE THOUGHT IN OHE OF HIS LaST PUBRLIC STATEHENTS THAT
HE WiaS CONFIDENT THAT THE GOODHESS OF THE FEOFLE OF AOHTANA WOULD SOHEDAY UNDO THE
INJUSTICE HE HaAD BEEW DEALT. I HOFE THAT TIME IS HERE.

(X
MOMTANG IS THE LAND OF THE RIG SKY. LET IT 489 BE THE LAND OF THE BIG HEART. AHD LET
JUDGE CRUM SLEFP FEETIRT WITH HIS HONOR RESTORED.
Soo/
THANK 70U,
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Amendments to House Bill No. 43
Third Reading Copy (Blue)

Requested by Senator Mazurek
For the Committee on Judiciary

Prepared by Valencia Lane
January 24, 1991

1. Title, line 9.

Strike: "JOIND QF"
Insert: "NOTICE, IN CERTAIN CASES, TO"

2. Page 1, line 18.
Strike: "(6)"
Insert: "(5)"

3. Page 1, line 23.

Following: "."

Insert: "The department of family services must be given notice
of a petition for grandparent visitation regarding a child
who is the subject of, or as to whom a disposition has been
made during, ‘an administrative or court proceeding under
Title 41 or this title."®

4, Page 2, lines 3 through 6.
Strike: subsection (3) in its entirety
Renumber: subsequent subsections

1 hb004301.avl



WITNESS STATEMENT

To be completed by a person testifying or a person who wants
their testimony entered into the record.

Dated this L day of Dy , 1991.

Name: OV apwin R, Cpow

address:_ (20 R uTher CT
Séihumrinc o _be(93

Telephone Number: (70 gl 529-0 9(43

Representing whom?

3
Appearing on which proposal?
Do you: Support? Amend? Oppose?
Comments:

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY
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Amendments to House Bill No. 43
Third Reading Copy (Blue)

Requested by Senator Mazurek
For the Committee on Judiciary

Prepared by Valencia Lane
January 24, 1991

1. Title, line 9.

Strike: "JQINDER OF"
Insert: "NOTICE, IN CERTAIN CASES, TO"

2. Page 1, line 18.
Strike: "(6)"
Insert: "(5)"

3. Page 1, line 23.

Following: "."

Insert: "The department of family services must be given notice
of a petition for grandparent visitation regarding a child
who is the subject of, or as to whom a disposition has been
made during, an administrative or court proceeding under
Title 41 or this title.”

4., Page 2, lines 3 through 6.
Strike: subsection (3) in its entirety
Renumber: subsequent subsections

1 hb004301.avl
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WITNESS STATEMENT

To be completed by a person testifying or a person who wants
their testimony entered into the record.

Dated this °_E day of AN , 1991.

Name: N awin R, Cpow

Address:__ (20 "R pATR et QT
Seihompun a1 Lo v3

Telephone Number : C70 6) 529-0843

Representing whom?

=
JEL_=

Appearing on which proposal?
SR 2.

Do you: Support? = Amend? Oppose?

Comments:

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY
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