
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
52nd LEGISLATURE - REGULAR SESSION 

SUBCOMMITTEE ON NATURAL RESOURCES 

Call to Order: By CHAIRMAN BERV KIMBERLEY, on January 31, 1991, 
at 8:00 A.M. 

ROLL CALL 

Members Present: 
Rep. Berv Kimberley, Chair (D) 
Sen. Esther Bengtson, Vice Chair (D) 
Sen. Gerry Devlin (R) 
Rep. Ed Grady (R) 
Rep. Jerry Nisbet (D) 
Sen. Cecil Weeding (D) 

Members Excused: 

Members Absent: 

staff Present: Roger Lloyd, Associate Fiscal Analyst (LFA) 
Terri Perrigo, Associate Fiscal Analyst (LFA) 
Carl Schweitzer, Budget Analyst (OBPP) 
Theda Rossberg, Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Announcements/Discussion: CHAIRMAN, KIMBERLEY stated, we would 
continue with Gary Fritz's testimony on the Water Resources 
Division. 

DEPARTMENT NATURAL RESOURCES AND CONSERVATION 
WATER RESOURCES DIVISION 

Hr. Fritz stated, there were a few more issues on dam safety he 
would like to discuss with the committee. 

There is a dam by Clinton owned by a Mr. Wallace which was 
inspected by the Corps of Engineers and classified as high 
hazard. They estimated what the maximum flood would be and that 
he would have to enlarge his spillway. Our study was ten times 
smaller than estimated by the Corps of Engineers. We cut the 
amount he had to enlarge the spillway by 1/20th. Mr. Wallace had 
the equipment to enlarge the spillway. However, he was repairing 
his roof and fell through and was in the hospital for some time. 
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Three of his neighbors came over with cats and other equipment 
and in a short time enlarged the spillway so it would meet with 
state law. 

SEN. DEVLIN asked, did his dam come off the high hazard list 
then? 

Mr. Fritz replied, because the dam is over 50 acre feet it is 
still regulated by the Dam Safety Act and has to be inspected 
every 5 years. 

SEN. DEVLIN asked, have any dams been taken off the high hazard 
category? 

Mr. Fritz replied, not that I'm aware of. We had some disputes 
with dam owners as to whether or not their dams were high hazard. 
In some cases we discovered the dam owner was correct and 
delisted them as high hazard. 

SEN. WEEDING stated, I recall when the Dam Safety Act first came 
into being their specifications required that the Tongue River 
Dam needed a greater capacity spillway than anything on the 
Missouri or Mississippi because of the flood potential. Using 
their criteria, we would have to mow down the hills out there to 
make room for the flow. 

Mr. Fritz stated, when the Corps of Engineers first started they 
came up with huge probable floods. That is still the perception 
out there. Since we now have the State Dam Safety law we don't 
have to go with the Corps of Engineers estimates. 

WATER RIGHTS BUREAU: EXHIBIT 1. 
Mr. Fritz reviewed this bureau with the committee. He stated, 
there are 46 FTE in the program. This program was established in 
1973 with the passage of the Water Use Act. This act was to 
establish the process for securing water rights permits in the 
state. You have to get a water rights permit from the DNRC. The 
Constitution mandated we had to keep a centralized record keeping 
system. The State of Wyoming has had this type of a process 
before 1900. The other Western States have had a water rights 
program for many years. Montana is one of the last in the west 
to institute a water law program as we have now. 

The department is supposed to issue the new water rights permits 
unless the existing water rights adversely affect someone already 
using the water. In 1989 we approved 486 permits for new water 
users and in 1990 about 380. The people who object to these new 
water user applications have increased over the years. When 
people object we go to a hearing. If they don't agree with our 
decision they can appeal to the district court. We held 46 
hearings in 1990 and issued about 2,000 certificates for water 
users of less than 100 gallons per minute. We also process 
change applications for different system changes in their water 
use because these changes could affect someone's water rights. 
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Some of the problems revolve around the fact that the finalized 
water development project doesn't always correspond to the permit 
that was issued. We have to verify that they followed their 
permit. We do about 300 verifications each year and we have a 
back-log of about 7,500 we have not completed yet. Since 1973 we 
have issued about 9,500 permits. 

The biggest complaint from water users is, DNRC continues to 
issue permits when there isn't any water in the stream. We issue 
permits and walk away and never check to see if they comply. 
Water users can petition us to close water basins so we don't 
issue any more permits for water rights. 

SEN. BENGTSON asked, what sort of a process do you go through to 
close a water basin? 

Mr. Fritz stated, it can become fairly involved. When a petition 
comes in we work very closely with the petitioner to make sure 
the petition is adequate. These closures take the form of a rule 
and we try to come up with a rule through a hearing. Some of 
these closures are closed to a certain usage of the water. Also, 
if there are water shortages we can close it a certain time of 
the year. This process takes over a year and some people get 
discouraged because our process is too long. We are trying to 
shorten that time period. The biggest petition we have at 
present is the Musselshell. We are within a couple of months of 
resolving this. We should close the Musselshell during 
irrigation. 

SEN. DEVLIN asked, are these other water users or the general 
public? Mr. Fritz replied, they have to be water users. 

Mr. Fritz said, they have been putting a ground water study 
proposal together for some time to establish a state-wide 
monitoring program. 

REP. GRADY asked, is this for drilling 
also? Mr. Fritz answered, it would be 
establish a moratorium on ground water 
gallons a minute and all surface water 
municipal, stock and industrial uses. 
large irrigation projects. 

wells or for surface water 
for both. It would 
use greater that 100 
use, except for domestic, 
Basically it would prevent 

REP. GRADY asked, what affect does this have on the proposed 
wildlife bill? 

Mr. Fritz stated, HB2l2 would allow a private individual to get a 
water right permit for in-stream purposes and the study would 
prevent that. It would also allow an existing user to sell their 
rights as that would only be a change. 
SEN. BENGTSON asked, is HB2l2 contingent upon completion of that 
study? Is there an appropriation to continue that study? 

Mr. Fritz said, the moratorium on the Beaverhead River has been 
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in place for 5 years. That is the projected time that ground 
water evaluation would take. The department is asking for 
$100,000 which would be matched with money from the Bureau of 
Reclamation, Montana Power and local water users money. 

The study that was done of the water right adjudication process 
by a Denver Law firm a few years ago said our records were the 
best they had seen in the western United states. We have had 
over 1500 request for water rights information. We have all the 
water rights information computerized available to the public. 

water Rights Adjudication: EXHIBIT 1. 
Mr. Fritz gave a brief history of this program. In 1979 the 
legislature established the Water Rights Adjudication program 
which requires everyone in the state with a water right that was 
effective prior to 1973 to file a claim with the department. 
This had to be done by April of 1982. We received over 200,000 
claims because of that process. After about 3 years we began to 
run into problems. The Department of Fish, wildlife and Parks 
challenged the water courts handling of the adjudication program 
and submitted to the Supreme Court a written supervisory control 
which means they challenged the way the program was handled. 

In 1987 after this controversy had been waging back and forth 
between FWP, Indian-Tribes, water court, federal government and 
DNRC, the Natural Resources Appropriations Subcommittee cut our 
budget by a half million dollars per year. They thought it was a 
waste of money because of all the problems we were having. At 
that time our budget was about 1.2 million dollars so that was a 
SUbstantial cut. The Supreme Court said they were going to 
settle this and were going to adopt claim examination rules which 
they did in July of 1987. In 1989 the legislature put $150,000 
back in our budget. The program is running very well now and we 
have put together an information manual which is very helpful. 

SEN. BENGTSON stated, this is a judicial system and the courts 
will decide not DNRC. 

Mr. Fritz said, DNRC has never asserted jurisdiction for water 
rights decisions. 

SEN. BENGTSON said, it is unfortunate we are going to be faced 
with controversy of water rights with HB212 because we have 
already settled so many issues in a professional way. I feel we 
can settle this in-stream flow without legislation. 

SEN. DEVLIN said, he recalled when the consultant from Colorado 
came up and took a look at our program and he thought our program 
was proceeding at a very good pace. I asked him how long this 
was going to take. He said, Colorado had been at it for a 
hundred years. 

Mr. Fritz said, Judge Lester served 11 years as the chief water 
judge and we worked well together. Judge Loble was appointed as 
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the chief water Judge in 1990. 

When we have claims to examine we never go out in the fields, we 
look at aerial photos and point out question to the water court. 
The water court issues a temporary decree. Objections can be 
filed by the preliminary decree and the final decree has to be 
settled by the water court. 

Mr. Fritz reviewed a map with the committee. There over 200,000 
claims in the state and of them 15,000 are in the final decree in 
6 basins. He pointed out the areas that we in the final stage 
and the areas still pending. There are 102,000 claims we have 
not examined as yet. Judge Leslie agreed with the federal 
government and the Indian tribes that the water courts would not 
adjudicate claims that included the reservations. Judge Loble 
has recently written the tribes to see if they would object to us 
examining claims on the reservation that have nothing to do with 
Indian water rights. Therefore, we may be moving into basins 
that include the reservations in the future. 

SEN. BENGTSON said, the reason we have to be careful about the 
reservations is because of a letter from the Department of 
Interior in Washington D.C., which warns Montana, if we 
adjudicate the basins within federal and Indian lands we would be 
guilty of making temporary decrees on private water rights. They 
said we were not taking into consideration the unsettled water 
right claims with the Indians and the federal government. 

SEN. DEVLIN asked, would you explain, when you have a compact 
signed how does that affect going in and finishing that basin? 

Mr. Fritz replied, now that there is a compact on the Fort Peck 
Indian reservation we are examining claims in that basin. The 
decree will go to a preliminary decree. The compact becomes a 
part of the preliminary decree. The rights of other water users 
can object to this compact and the adjudication process. If the 
water court would change that compact in some way and it was no 
longer in force, we would have to renegotiate the water rights. 
Everyone is expecting that the water court will not change the 
compact. The legislature said, these are the water rights of the 
Indian tribes so I don't anticipate the water courts will change 
that. 

SEN. BENGTSON asked, when are all these water right issues going 
to be over? I guess the decree or the preliminary decree is 
better than nothing. 

SEN. WEEDING asked, is this the work that went on since 1982? 
Are older adjudications still being honored? 

Mr. Fritz answered, that is correct. There are a number of 
decrees that were put in under the old system handled by the 
district courts. There are a lot of complaints as they had to 
re-file their water rights and go through this process. The 
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water court adopts what was previously done. 

We anticipate it will take 11.8 years to finish exam~n~ng these 
claims and another year to print all the decrees. Therefore, in 
12 years we will be finished examining claims. Then, we will 
have to go through the temporary decree stage which has to be 
settled. Then the preliminary decree stage, followed by the 
final decree, then to the supreme court before you have a final 
decree. We examine the claims at about 1.82 per person per day. 
In the Milk River basin we examine about 3 per day as they are 
mostly stock. We have 20 people working on claim examinations. 

We have 3,217 late claims, and most of them have been abandoned. 
There are people depending upon those water rights for their 
ranches and farms. These are people who have missed the deadline 
and have had their water rights abandoned by law. 

SEN. WEEDING stated, they had all kinds of opportunities to file 
those claims. They had extensions and if my livelihood depended 
on water, I surely would have filed a claim. 

REP. GRADY stated, there was some misinterpretation then that you 
really didn't have to file an adjudicated water right. I believe 
there are some law suits involving this. 

Mr. Fritz said, there was some confusion but we did our best to 
let everyone know they had to refile. We are still receiving 
late claims today. 

SEN. WEEDING asked, are these treated as a new claim now? 

Mr. Fritz said, we are instructed by the court to treat them as 
any other claim. When they publish these temporary and 
preliminary decrees they will be marked as being late claims so 
people can object to them. In some cases if you had a very good 
excuse you may be able to file. 

Engineering Bureau: EXHIBIT 1 
Mr. Fritz gave an over of this bureau. We have about 20 FTE who 
have the responsibility of the flood plain program as well as 
administering state-owned water projects. 

SEN. BENGTSON asked, when you identify the flood plain does the 
local government take your word for it? 

Mr. Fritz said, people always challenge the flood plain 
procedure. We put together a preliminary flood designation or 
map. We hold hearings on those proposals in the local area and 
people come to voice their opinion. Finally the Board of Natural 
Resources has to designate those flood plains. They also have to 
adopt the rules the local government has proposed. After that, 
local government of counties and cities regulate the flood plain. 
Counties have a flood plain administrator who regulates the flood 
plain. People can still petition the bureau to take their land 
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out of the flood plain which has to go before the board. The 
flood plain is designated by elevation which makes it easier than 
by area. 

Administration of state owned water projects: 
Mr. Fritz reviewed this project with the committee. In the early 
30's Governor Cooney and President Roosevelt put together a state 
water development project. WPA and PWA were created to build 
water projects throughout the state. The reason was for 
economical development trying to mitigate the effects of the 
drought at that time. Therefore a special legislative session 
was held and Montana became the only state which took advantage 
of this and actually built state-owned water projects. That is 
why the state owns the Tongue River Dam, Battle Creek, etc. All 
but 52 of those have gone back to the owners. Therefore, DNRC 
has ownership of 52 projects that irrigates 12% of the land or 
400,000 acres. We have 34 active projects and 18 inactive 
projects. Of the 52, 14 have canals only, 20 are reservoirs, 16 
have canals and reservoirs and 2 don't have anything. The city 
of Highwood has wells which were developed by the state. The 
state used to operate these projects but, they now have water 
users associations. We continue to collect payments from these 
projects because when these were built they signed contracts with 
the state. We provide technical assistance to the water users if 
a canal has washed 'out or a canal need rebuilding, etc. 

SEN. WEEDING asked, does the state plan on eliminating any more 
reservoirs? 

Mr. Fritz replied, we don't feel we should abandon reservoirs 
where there is a potential for public liability. 

Mr. Fritz showed pictures of some of the different state-owned 
reservoirs and canals and some of the work they do. He reviewed 
the Tongue River Dam which is the most high hazard and some of 
the problems that have to be corrected. We spent about $9,000 to 
correct a cavitation problem which causes erosion of some of the 
concrete. This erosion was about 3 inches deep so they used 
marine epoxy with concrete over the top of that which works 
better than anything they tried before. We used our own 
engineers to correct this problem which would have cost a lot 
more to hire contractors. 

SEN. BENGTSON asked, do you do most of your own work or do you 
contract it out? 

Mr. Fritz answered, We contract out most of the work. 

He stated, when they did the Tongue River repairs they had the 
river shut off for 2 days. We did these repairs in the fall when 
the water level was low. 

Rehabilitation of state Owned projects: 
Mr. Fritz reviewed some of the projects which have high hazard 
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and some of the work that remains to be done. Ms. Barclay asked 
us to put together a plan for the remaining high hazard dams. 
She wanted a 6 year plan as to how we would handle 
rehabilitation, which we have done. This plan is about 40 pages 
long and I will provide a copy to the committee if they so 
desire. 

He stated the high hazard priorities are: Tongue River, Middle 
Creek, North Fork of the smith, Painted Rock, Ruby Dam, Nevada 
Creek, Gold Creek, Dead Mans Basin and Glacier Lake. 

First of all we try to do emergency repairs before it gets worse. 
On other projects, we don't completely rehabilitate them but we 
do as many repairs as our funds allow. We did a lot of work on 
Painted Rock due to cavitation erosion. Middle Creek is under 
rehabilitation now. The contract has been let and we are 
proceeding ahead with repairs. We hope to do the Tongue River 
Dam also. 

Mr. Fritz showed pictures of the Tongue River Dam and the 
potential flood if the dam should fail. Because of the energy of 
the flow in the spillway it was eating away the wing-walls on 
each side. The wall is 30 feet high and if it keeps eroding away 
it will take out the spillway and the dam will fail. When the 
dam was built they didn't use modeling testing at that time. 

SEN. BENGTSON asked, was this the same construction of the dam 
that failed in Idaho? 

Mr. Fritz answered, the dam in Idaho was designed properly, but 
the reason it failed was due to piping around the abutment of the 
dam which took out the earth-fill and caused a void. They 
apparently didn't properly seal the materials the dam was built 
on. 

He stated, after the flood of the Tongue River in the 70's the 
major damage around the wing walls and the damage to the concrete 
of the spillway, we received a million dollars of emergency 
federal funds to patch it up. The dam itself is okay, it is just 
the spillway which needs repairing. This is our number one 
priority as it would take only a small flood to cause extensive 
damage to property and possibility of loss of life which we could 
be liable for. 

Broadwater Power Project: 
This is the only state-owned hydropower project located at 
Townsend, Montana. We built this project because we needed to 
generate revenues. The committee will be taking a tour of this 
project on Saturday morning. 

In 1978 the board approved a conceptual plan for the hydropower 
project with the understanding DNRC would use the revenue to help 
fix the hazardous dam problems. A bill was submitted to the 
Legislature in 1979 allowing the state to enter the hydropower 
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business. That bill was defeated due to the legislators from the 
Dillon area. In 1981 Senator Turnage carried a bill to the 
legislature to create a hydropower facility to create revenue for 
the department. There was a lot of opposition as people didn't 
think the state belonged in that business. 

We secured a FERC license for the development of that project. 
In 1987 the legislature approved the construction of the project 
with the authorization of coal severance tax bonds. The project 
is 10 mega-watts in size and generates 61 million killowat hours 
each year. Coal severance tax bonds of 22.2 million dollars were 
sold and 3.8 million dollars in taxable bonds were sold for a 
total of 26 million dollars. A little over 2 million dollars is 
in the debt service reserve account. 

Mr. Fritz showed a chart of how the revenue flows from the 
project. The project is not completely finished so we have not 
closed out the construction contract. The power is sold to the 
Montana Power Company. They pay us $24,000 per month which goes 
into the operation and maintenance account. We put $7,000 per 
month into the equipment account. From here the money flows into 
the bond account which we use to pay our debt service. The 
excess money goes into the water development special revenue 
account to be used for rehabilitation of state-owned water 
projects. The first $400,000 per year flows into this account 
and when the excess revenues are greater than $400,000, 25% flows 
into the water users account until it reaches $1,000,000. The 
waters users association can use the interest from that account 
for irrigation projects which is a part of the Broadwater 
project. The Broadwater project originally was for irrigation 
for land between Townsend and the Helena basin. 

SEN. BENGTSON asked, what obligation do you have to those 
irrigation water users? 

Mr. Fritz replied, these water users have been operating and 
making repairs for irrigation for over 50 years. These people 
think they own this project, but they don't. The ownership 
belongs to the state through the DNRC. They felt they were the 
ones who kept this project in place for many years so we felt 
they should be a part of the hydropower project. After 
negotiations with the water users we agreed they should get a 
percentage to be used only for irrigation purposes. 

SEN. WEEDING asked, were the water users self-supporting prior to 
this project? 

Mr. Fritz said, they were self-supporting. This was one project 
that paid more to the state than was expended. 

Ms. Barclay stated, these water users were in a position to 
oppose this project and since they have been taking care of the 
irrigation project over the years, we felt they were entitled to 
some compensation and is the reason we established the trust 
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Hr. Fritz said, we estimate the net rate of return of revenue to 
the state will be between 10-16 million dollars. Which will take 
care of a large portion of the high hazard water projects. 

Hr. Schweitzer stated, the accountant for the project called him 
and said she had deposited $200,000 into the water development 
account from this revenue, so we are already seeing some returns 
from this project. 

Hr. wetzel stated, this 10-16 million dollars of revenue over the 
next several years would be over and above the cost to operate 
and payoff the bond. 

water Management Bureau: EXHIBIT 2. 
Mr. Fritz reviewed the bureau with the committee. He stated, 
they have 18.5 FTE in this bureau one of which is the program 
manager for the Board of Water Well Contractors. There are four 
issues currently in the water plan cycle: drought management, 
storage policy, storage financing and storage regulation. 

This bureau provides staff support for the Missouri River Basin 
litigation with the Corps of Engineers. In Alberta, they are 
developing storage 'on the Milk River and there is a possibility 
we could lease storage from them. This bureau also provide the 
staff for the Saskatchewan project in the Battle Creek project. 
The bureau provides the staff support to the Disaster Advisory 
Council. 

He stated, he would like to explain the background of the pick 
Sloan Line which was perfected in South Dakota. In 1944 the 
Flood Control Act created the basis for all these Missouri River 
Dams. Part of the plan was to develop major irrigation in 
Montana, North Dakota and South Dakota. The dams have been 
developed and water supplies are available for navigation down 
stream, so most of the water goes downstream out of these states 
and few irrigation projects have been developed. Therefore, we 
feel that Montana has been shortchanged. South Dakota has been 
leading the effort to try and get some benefits out of the Pick 
Sloan program. They spent about one half million dollars putting 
together the pick Sloan initiative. We created a pick Sloan 
Committee to present to the legislature so we can come up with a 
tool to receive some of the benefits of the pick Sloan Program. 
We are hoping to have the endorsement of the legislature for this 
program. 

SEN. BENGTSON said, last session there was a resolution passed to 
do an economic analysis to find out what the dollar amount was 
that we were cheated out of. That report would be useful for 
testimony if someone had to go for a congressional appropriation. 

Mr. Fritz stated, the Water Reservation Process is also handled 
by this bureau. This is to allow public entities to reserve 
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water for future irrigation and municipal purposes and allow 
state and federal agencies to allow for rights of in-stream 
purposes. There is going to be legislation to address how the 
bureau administers water reservations. 

The Board of water Well Contractors will be given other duties in 
1985 other than just licensing water well drillers. They had to 
make sure water wells were properly drilled, monitor construction 
and monitor the well itself. This board is attached to the 
department for administrator purposes only. 

SEN. BENGTSON asked, how are they going to interface with the 
ground water assessment? 

Mr. Fritz stated, they are not involved directly but are involved 
indirectly. They are required to maintain a log of every well 
that is drilled. These logs go to DNRC for ground water 
certificates or notice of completion of ground water use. We 
then transmit a copy to the Bureau of Mines and Geology. 

This is a 5 member board, 2 appointed by the Governor, a member 
of our department, Department of Health and Bureau of Mines and 
Geology. 

SEN. WEEDING asked,' what is your source of funding? 

Mr. Fritz replied, water well drillers are assessed fees for 
their license which fund this program. 

EXHIBIT 3 - Budget. 
Ms. perrigo reviewed the budget with the committee. She stated, 
there is less than $100 difference between the Executive and the 
LFA budget. Item D. Program Issues identify the programs which 
make up that difference. 

Item 0.1, LFA didn't include $20,000 for Missouri River Basin 
Association dues because they were inactive that year. 

Item 0.2, $1,800 was omitted from the LFA budget for Board of 
Water Well Contractors members. 

Item 0.3, $96,905 was not included in the LFA budget for 
Broadwater Dam operations/maintenance. $25,000 per month goes 
into that account but in FY90 the amount was not all spent 
because the dam was still under construction. 

Item 0.4, 
equipment. 
Dam. 

$32,246 was not included in the LFA budget for 
Some of the equipment is related to the Broadwater 

Item 0.5, The LFA included $44,000 more than the Executive for 
overtime. This was need to pay for some of the work on the 
Broadwater Dam which is no longer needed. 
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Item 0.6, $64,000 not included in the LFA budget for transfer of 
funds. 

Item 0.7, $3,400 is included in the LFA budget for debt service 
for dept. DEC system. 

Language Issues: 
Item 1 - Appropriation of up to $1,000,000 into the Broadwater 
Water Users Association in case the hydropower project were sold. 

Item 2 - Biennial Appropriation for $336,000 from the Broadwater 
Replacement and Renewal account for repair and replacement of 
equipment for the dams. This should be line a item so they 
cannot be spent for any other purposes. 

Item 3 - If there is a request to do a development analysis, the 
hydro developer must pay the cost. The department needs 
authority to spend these funds. 

Item 4 - The department needs authority to spend bond forfeitures 
from water well licenses. 

The Legislative Council would like to have a dollar amount 
assigned to these appropriations and insert them in the budget in 
a line item. 

On Item 4, they may be able to come up with a figure on bond 
forfeitures, but it would be difficult to set an amount on Item. 
3. 

Taryn purdy, LFA stated, that it is the legislatures feeling that 
language would not be appropriate. 

Ms. Perriqo stated, only Items 3 & 4 would be line items rather 
than language. 

SEN. WEEDING asked, are these fees under Item 3, filing fees? 

Mr. Fritz replied, the hydropower statute allows for private 
parties to lease our facilities. The question is, what should 
the private party be charged? It would cost us money to make an 
assessment as to what the cost would be. The statute requires 
that they pay our cost of that assessment. Therefore, we need 
some kind of mechanism to authorize authority to spend these 
monies. 

REP. BARDANOOVE asked, is there a plan to sell the Broadwater 
Hydropower plant? 

Ms. perriqo replied, there is not at this point any plan to sell 
this project. However, if the project would be sold the 
department has an agreement with the Broadwater Water Users 
Association and the irrigators to have a million dollars in a 
trust for them which they can use the interest to make repairs to 
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their irrigation projects. They need the ability to put this 
million dollars into a trust account if the project were to be 
sold. 

Ms. Barclay clarified, they did not have any plans to sell the 
Broadwater Hydro Project. However, we have had some requests 
from companies presented to the Board of Natural Resources who 
indicated they may be interested in purchasing the Broadwater. 
We have sent them information and that is as far as it has gone. 
The board feels they should evaluate an offer if it sounds 
reasonable. 

REP. BARDANOUVE asked, can the department sell a project of that 
magnitude? 

Ms. Barclay stated, the department cannot. It requires approval 
of the board, the local water users and approval of FERC. I 
don't believe we need legislative approval. 

REP. BARDANOUVE said, are you saying you don't need legislative 
approval? Ms. Barclay replied, that is my understanding. 

SEN. WEEDING asked, who are these potential buyers? 

Ms. Barclay said, the most recent one is a firm from Maryland 
called Cinogists. They have a number of facilities like this 
throughout the country. We had an inquiry from a Montana firm 
and a Minnesota firm called IHD. 

REP. BARDANOUVE asked, what would you do with the money if you 
sell it. 

Ms. Barclay replied, the first thing would be to payoff the 
bonds and then the million dollar responsibility. Any additional 
revenue would be for rehabilitation of state-owned water projects 
which was the original intent of the project. If we ever had a 
buyer we would have to get competitive bids. 

REP. BARDANOUVE said, the legislature authorized this project and 
once we authorized it you are saying you can sell it without the 
legislature's approval. 

Mr. Fritz stated, this is a state-owned water project which is 
governed by the statutes and can be disposed of with the approval 
of the board. The legislature is not a part of that process. 

Ms. Barclay said, the Ambassadors which was established 5 or 6 
years ago evaluated privatizing potential in each department. 
Their recommendation was, if we privatized anything in the 
department we should concentrate on the canal projects. They had 
no plan as far as privatizing the Broadwater. However, if we 
were offered an enormous amount of money for the Broadwater, we 
should consider looking into it. 
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Mr. Wetzel stated, both the Constitution and law dictate that we 
receive fair market value. We have done some calculations on the 
Broadwater and it is worth about $49,000,000 to the state. So if 
we had any realistic offer we would consider it. The money 
would still go to rehabilitation of state water projects 
regardless of how it was received. 

REP. BARDANOOVE asked, what was the principal and are you 
receiving any revenue now? Hr. Wetzel explained $26,000,000 in 
bonds was the principal. In the first 18 months of operation we 
deposited $200,000 in the water development and $57,000 last 
January for a total of $257,000 over and above expenses. We are 
making money even though it has been a low water year. 

Ms. Barclay stated, we sold 26 million dollars in bonds but 2 
million was not invested in construction but went into a debt 
services account. 

SEN. WEEDING asked, is that the Maryland firm who showed some 
interest about ten years ago? 

Mr. Fritz said, this is a different firm, but one of the people 
in the current firm was with the other firm back then. 

SEN. WEEDING asked,· why would they want to own a project in 
Montana? 

Mr. Fritz said, because they thought they could make money on 
this project. 

Ms. perrigo continued with the budget issues: 
Additional Issues - Item 1. these are pay exceptions which have 
already been approved so neither the LFA or the Executive approve 
$202,023 for the biennium 

Item 2. Neither the LFA or the Executive include the pay 
exceptions of $35,572 for the biennium. 

Budget Modifications: Ms. perrigo explained, all of the 
modifications are biennial appropriations except Missouri River 
Reservation FTE and the Poplar River Monitoring request. 

Mr. Schweitzer said, in regard to the State Owned Water Projects 
modification, there is an additional 200,000 which could be put 
into this account. 

Mr. Fritz reviewed the budget. 
Program Issues - $10,000 for the Missouri Basin Association dues. 
This association is composed of 10 Missouri basin states. We 
have been working with them on litigation with the Corps of 
Engineers. The dues have been reduced from $15,000 to $10,000 
and we feel it is very important to be involved with these 
states. 
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SEN. DEVLIN asked, is there any special revenue for these funds? 
What is the mix of funds? 

Robin Harper, DNRC replied, about 50% Reclamation and Development 
funds, water Development funds and 15% General Fund. This is the 
funding scheme we are using under the LFA proposal. 

Ms. perrigo said, any funding mix that affects RIT is still not 
solved. The LFA used a higher level of funds than the Executive. 

SEN. BENGTSON stated, she had attended some of these association 
meetings and felt this was important to belong. The tribes come 
to these meetings along with some top notch people that are 
involved in this. It provides more input and understanding 
between the upper and the lower basins. I feel Montana should 
take an active part in these discussions. 

SEN. WEEDING said, this doesn't seem like enough money to pay for 
an Executive Director and also pay for legal council. Are the 
legal fees coming from another source? 

Ms. Barclay said, this $10,000 will not cover both. North 
Dakota, South Dakota and Montana are involved in litigation. We 
are also challenging some of the other states against the Corps. 
When they eliminated their staff a few years ago, they had about 
$100,000 balance. Also, the tribes will be paying the same 
amount of dues. About 60% of the dues go to fund the staff. 

Compensation of Board of water Well Contractors members - Mr. 
Fritz stated, we do have to pay these members and it amounts to 
about $900 each year of the biennium. 

Broadwater equipment and maintenance - We fund this from revenues 
received from the Broadwater project. It was not in full 
operation in FY90 which the LFA used as a base. We need these 
funds for equipment and maintenance now that it is in full 
operation. 

Some of the equipment budget is not Broadwater related. Of the 
$14,123 about $8,917 is for the Broadwater. $5,000 is in the 
water right adjudication program for two microfiche, and $200 in 
the Board of Water Well contractors. The $200 will be used to 
buy a filing cabinet. The $5,000 is general fund and the $200 is 
special revenue. 

SEN. DEVLIN asked, are these special revenues RIT with the 
exception of the water well fund? 

Mr. Schweitzer said, there is some water rights funds and the 
difference is the RIT. We will make a recommendation after the 
meeting tomorrow with Long Range Planning. 

Equipment - Mr. Fritz said, $200 of the equipment was for a 
camera for the office person to take pictures to show the Board 
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of water Well Contractors what is happening when we get 
complaints. 

In regard to the microfiche machine, the recommended life of this 
machine is 50,000 copies. One is 19 years old without a counter, 
but it would be well over 50,000. One which is only a few years 
old has 104,000 copies. We have another machine which is 21 
years old with 62,000 copies. The public uses these machines to 
get copies of their water rights records. 

SEN. BENGTSON asked, is there a state swap or surplus where you 
can swap equipment? 

Mr. Fritz replied the Department of Administration has a surplus 
property program. By law, every agency has to submit their 
surplus property to a surplus property program. If it isn't any 
good, they issue a destroy order on it. 

REP. GRADY stated, in all these equipment budgets, I am sure a 
lot of it is bought used. 

overtime - Mr. Fritz stated, we feel this item can be deleted 
from the budget. We may spend some money on overtime for the 
Broadwater and if so, we will have to take it out of the normal 
operating budget. 

Fund Transfers - He stated this a funding switch and is not 
needed in the budget. 

Debt Services - Mr. Schweitzer said, this is a proposed 
reorganization of the Engineering Bureau going to State Lands. 
When the Engineering Bureau was in DNRC they needed this $1,700 
to pay for their portion of the computer costs. When they moved 
to State Lands we took this out of the budget. Therefore, I 
would suggest taking the LFA until reorganization has been 
decided. 

Language Issues - Mr. Fritz stated on Item 4, the Board of Water 
Well Contractors had some forfeitures of bonds of $4,000 each in 
FY90. This would allow them to spend those funds. 

Mr. Schweitzer stated, on Item I and 2 language could be put in 
or line-item for up to $1,000,000 in the Broadwater Water Users' 
Association. Also, do the same with $336,000 to repair and 
replace equipment. 

On Item 3, we could either give them spending authority up to so 
much or give them a budget amendment for fees from Development 
Analysis. 

Mr. Fritz stated, probably $20,000 would be enough for Item 3 and 
$50,000 for bond forfeitures, Item 4. 
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Additional Issues - Item F-1 F-2, pay exceptions. Hr. Fritz 
stated, this was already covered in discussion. 

ADJOURNMENT 

Adjournment: 12:05 P.M. 

THEDA-ROSSBERG, 

BK/tr 
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MODIFIED BUDGET REQUEST 

Department of Natural Resources & Conservation 
Water Resources Division 

Missouri River Reservation 

This modification continues the Missouri River reservation process which was 
passed by the legislature in 1985. During the 1993 biennium the department 
expects to prepare the EIS on reservation applications in the lower Missouri 
and Little Missouri River basins, in addition to assisting the Board of 
Natural Resources and Conservation with case hearings on water reservation 
requests. 

Funding for the modification consists of $166,826 from the Department of 
Fish, Wildlife, and 'Parks' miscellaneous state special revenue account and 
$380,607 from water development state special revenue funds. 

Object of Expenditure Fiscal 1992 Fiscal 1993 

FTE 3.0 3.0 

Personal Services $ 85,943 $85,747 

Operating Expenses 375,743 0 

TOTAL $461,686 $85,747 

Funding 

State Special Revenue $166,826 

RIT State Special Revenue $294,860 $85,747 



MODIFIED BUDGET REQUEST 

Department of Natural Resources & Conservation 
Water Resources Division 

Poplar River Monitoring 

This modification uses water development funds to monitor water quality and 
quantity on the Poplar River at the international boundary between Montana 
and Saskatchewan in accordance with a bi-national monitoring committee 
request. As part of this request, $18,000 per year will be granted to the 
Bureau of Mines for groundwater monitoring. The remaining funds will be 
used to contract with the United States Geological Survey (USGS) for 50 
percent of the cost of collecting water quality and quantity information. 

Object of Expenditure Fiscal 1992 Fiscal 1993 

Operating Expenses $15,050 $15,750 

Grants 18,000 18,000 

TOTAL $33,050 $33,750 

Funding 

State Special Revenue $33,050 $33,750 



MODIFIED BUDGET REQUEST 

Department of Natural Resources & Conservation 
Water Resources Division 

Rehabilitation Water Projects 

DNRC is responsible for 23 state-owned water storage projects constructed 
in the 1930's and 1940's. This modification would provide the department 
with an $800,000 bieimial appropriation from the water development account 
to support construction and pre-construction activities on three of these 
projects: 1) Tongue River Dam, where $300,000 would be used to complete 
a feasibility study and match federal funds; 2) Middle Creek Dam, where 
$300,000 would be used to oversee construction and conduct field 
inspections; and 3) North Fork Smith River Dam, where $100,000 would be 
used to conduct a feasibility study. In addition, $100,000 would be used 
for miscellaneous emergencies and repairs on other state water projects. 

Object of Expenditure 

Capital Outlay 

Funding 

State Special Revenue 

Biennial Expenditure 

$800,000 

$800,000 



. .- .. --'.~' 

MODIFIED BUDGET REQUEST 

Department of Natural Resources & Conservation 
Water Resources Division 

Smith River 

This modification adds authority to spend $1,600, 000 in federal funds during 
the next biennium to rehabilitate the water project on the North Fork of the 
Smith River, where seepage and an undersized spillway have caused stability 
concerns. The federal funds will be in the form of a loan, which will be 
repaid by the water users. Although the water users have agreed to this 
arrangement, no formal agreements have yet been signed with the users or 
the federal governme:nt. 

Object of Expenditure 

Capital Outlay 

Funding 

Federal Funds 

Biennial Expenditure 

$1,600,000 

$1,600,000 



MODIFIED BUDGET REQUEST 

Department of Natural Resources & Conservation 
Water Resources Division 

Middle Creek Dam 

This modification adds authority to spend $3,896,925 in federal funds during 
the next biennium to bring the Middle Creek Dam up to present dam safety 
standards and provide additional storage capacity. Funding for this project 
will be derived from aU. S. Bureau of Reclamation loan for $3,121,925 and 
a federal grant for the remaining $775,000. The loan will be repaid by the 
City of Bozeman and the water users. A formal agreement among the water 
users, the City of Bozeman, and the state has been signed. 

Object of Expenditure 

Capital Outlay 

Funding 

Federal Funds 

Biennial Expenditure 

$3,896,925 

$3,896,925 
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MODIFIED BUDGET REQUEST 

Department of Natural Resources & Conservation 
Water Resources Division 

Tongue River Dam 

This modification proposes spending $2,000,000 over the biennium to complete 
final design specifications for the Tongue River Dam once the feasibility 
study is completed. Under the National Dam Safety Program, the U. S. 
Army Corps of Engineers has classified the Tongue River Dam as an unsafe 
high -hazard structure. Funding for this project will consist of $1,600,000 
from aU. S . Bureau of Reclamation grant and $400,000 in state bond 
proceeds backed by the coal severance tax trust fund. 

Object of Expenditure 

Capital Outlay 

Funding 

State Special Revenue 

Federal Funds 

TP2: cr: MODl-25. bud 

Biennial Expenditure 

$2,000,000 

$ 400,000 

1,600,000 



HOUSE OF REPRESENTATIVES 

VISITOR'S REGISTER 

COMMITTEE BILL NO. 

DATE /·'-c3(-9f SPONSOR(S) -----------------------------------

PLEASE PRINT PLEASE PRINT PLEASE PRINT 

NAME AND ADDRESS ~ REPRESENTING BILL OPPOSE SUPPORT 

--

PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY. WITNESS STATEMENT ·FORMS 
ARE AVAIL.ABLE IF YOU CARE TO SUBMIT WRITTEN TESTIMONY. 




