MINUTES

MONTANA HOUSE OF REPRESENTATIVES
52nd LEGISLATURE - REGULAR SESSION

COMMITTEE ON NATURAL RESOURCES

Call to Order: By CHAIRMAN BOB RANEY, on March 8, 1991, at
- 3:00 p.m.
ROLIL,_CALL

Members Present:
Bob Raney, Chairman (D)
Mark O'Keefe, Vice-Chairman (D)
Beverly Barnhart (D)
Vivian Brooke (D)
Ben Cohen (D)
Ed Dolezal (D)
Orval Ellison (R)
Russell Fagg (R)
Mike Foster (R)
Bob Gilbert (R)
David Hoffman (R)
Dick Knox (R) ~
Bruce Measure (D)
Tom Nelson (R)
Bob Ream (D)
Jim Southworth (D)
Howard Toole (D)
Dave Wanzenried (D)

staff Present: Gail Kuntz, Environmental Quality Council
Paul Sihler, Environmental Quality Council
Lisa Fairman, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Announcements/Discussion:
HEARING ON SB 283

Opening by Sponsor: SEN. STEVE DOHERTY, SD 20, Great Falls, said
SB 283 is introduced at the request of the Department of State
Lands (DSL) to close some potential loopholes in the Hard Rock
Mining Reclamation Act. Section 1 adds a new definition of the
Commissioner of State Lands. Section 2 and 3 are the base of the
Bill. Currently, if there are violations of statutes, rules or
orders, the non-compliant entity can be taken to task by the
Department. Everyone assumed that included permits, license and
permit are being included in the list of statutes, rules or
orders. In Section 3, the Commissioner of State Lands may order
an immediate suspension of the permit whenever there is an
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imminent danger to health or safety. The Bill had no opponents
in the Senate Natural Resources Committee.

Proponents' Testimony:

John North, Department of State Lands (DSL), supported HB 283.
EXHIBIT 1

Paul Loaux, Northern Plains Resource Council, supported HB 283.
Kim wWwilson, Clark Fork Coalition, supported HB 283.

Richard Parks, Gardiner, said they would be upset if conditions
of the permit were not enforceable.

Opponents' Testimony: None
Questions from the Committee: None

Closing by the Sponsor:
SEN. DOHERTY recommended that SB 283 be concurred in.

HEARING ON HB 956 AND 889

REP. MARK O'KEEFE, HD 45, HELENA, sponsor of HB 956 and HB 889,
said these Bills deal with the affects of mineral extraction of
hard rock minerals and coal on water. He believes that water is
the second most important resource in Montana. It is second only
to air. Water affects not only the economic factor in Montana
but also the social fabric. HB 956 and HB 889 set up a water
protection strategy for the state that will protect the water
resources from adverse effects that may be caused to those
resources by the mining of coal or minerals in the State. These
bills require the coal and hard rock miners in Montana to
protect, restore or replace water resources that are damaged by
mining activity. Mining companies will be required to put
together water protection plans as a part of their application
for a mine operating permit. These plans would include studies
of hydrological consequences of the proposed mining activity, a
two-year baseline study of the water resources identified as
possibly being impacted, an outline and estimated cost of the
measures proposed by the company to protect, restore or replace
water resources. That will be under the Water Protection Plan.
This shifts the burden of proof from the water user to the mining
company. Under current law, water users who believe their water
resources have been damaged, have to prove it. Under these
bills, the companies have to prove they were not responsible for
the damage. The bills would require financial assurance from
restoration or replacement of water resources. There are bonding
requirements that would require either bonds or other financial
reassurance that is directed solely to the water resource. These
bills allow for stronger mine enforcement provisions. It gives
citizens expanded rights to report violations of mine reclamation
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law. Greater access to information to the public and appeal
rights to the public. Companies with outstanding violations
under these bills would be barred from receiving any new mine
permits.

Informational/Technical Testimony:
Denis Casey, DSL, provided informational testimony. EXHIBITS 2

and 3

Proponents' Testimony:

Paul Hawks, Northern Plains Resource Council, stated the
organization believes water resources are every bit as important
as mineral resources. These bill protect water during and after
mining. Reclamation of mine sites must not only reclaim the land
but also the water resources as well. Water is a complex
resource. The key to protecting water is to plan ahead during
the permit process. It is not intended to expand the term
"beneficial use." EXHIBIT 4. He submitted written testimony on
behalf of Carroll Merritt, Health Water Quality Board. EXHIBIT 5

Keith Rush, Noxon, supported HB 889. EXHIBITS 6 and 7. He
submitted written testimony on behalf of the following Noxon
residents: Leroy & Lola Magoffin EXHIBIT 8, Darrel & Sonja Hall
EXHIBIT 9, Ernest Nicolls EXHIBIT 10, and Harry & Sheila Graeber
EXHIBIT 11

REP. JIM ELLIOTT, HD 51, Trout Creek, said his district is
concerned about water quality. Within his district lies the
ASARCO-Lake Creek project, which is the largest silver mine in
the western hemisphere and the proposed Rock Creek Project by
ASARCO, an even larger project. He said that he questioned his
constituents if they felt that water quality should be the same
when a mining project is completed as it was before. 98% of the
respondents agreed the water should be the same quality.

Jim Jensen, Montana Environmental Information Center, supported
HB 889. One problem in a central Montana area is the number of
bankruptcy proceedings surrounding hard rock mines. There should
be sufficient bond requirements to allow water users to be
compensated for water loss and loss of water quality for
contaminated water supplies. Consideration regarding the
potential for the loss of the business or the person's ability to
make a living when bonding the mine. When a mine leaks cyanide,
it will leak cyanide into surface or ground water. Water quality
is a life threatening issue. He submitted written testimony on
behalf of Alan Shammel, Kendal Concerned Area Residents. EXHIBIT
12

Nick Golder, Rancher, Colstrip, said he has seen the effects of
Colstrip mining. He had been involved in getting reclamation
bonds in place. They post a bond to see that reclamation would
be done. Reclamation requirements have not included the water.
Bonding requirements are an encouragement to reclaim surface and
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vegetation. They were innovative ideas used to get back the
bond. The existing laws are fragmented and vague. The two Bills
should specify exactly what would be done with the water.

Doug McRae, Greenleaf Land and Livestock Company, South of
Colstrip, spoke about water availability and water quality.
EXHIBIT 13

Cesar Hernandez, Cabinet Resources Group (CRG), showed slides of
Asarco's Lake Creek Project. He supported the bills. EXHIBIT
14. He overviewed written testimony of Jill Davies, CRG.
EXHIBITS 15 & 15A

Janet Zimmerman, Concermned Citizens of Pony, supported HB 889.
EXHIBIT 16

Bob Sawyer, Square Butte Grazing Association, Zortman, supported
HB 889. EXHIBIT 17

Sherm Janke, S8ierra Club, said conservationists are accused of
being opposed to everything. The Montana Chapter is not opposed
to mining, as long as the sites are appropriate and the operation
is responsible. The costs of environmental protection and
rehabilitation should be handled by the extracting industry.

This bill provides for both short and long term protection. This
issue should not be cast in a jobs versus environment manner. He
submitted written testimony for Jeanne-Marie Souvigney, Greater
Yellowstone Coalition. EXHIBIT 18

Ellen Pfister, Rancher, Bull Mountains, supported HB 956. She
reviewed information about long wall panel mining from a Bureau
of Reclamation document. EXHIBIT 19 and 20

Pete Tully, Rancher, Bull Mountains, supported HB 956. EXHIBIT
21

Stan Bradshaw, Montana Trout Unlimited, supported the bills.

Irvin Van Haur, Rancher, said they had been promised no more
water problems for at least one hundred years. They were told
they had total water rights. When Kendall Mines drilled test
holes in the limestone adjacent to his lands, wells went dry.
These problems didn't exist until Kendall started drilling.
EXHIBIT 22

Noel Keogh, Rancher, Nye, said a fraction of water is important
to an agricultural operation. Water flows from 3.5-5 gallons per
minute is what their ranch needs. The mining company has
intercepted water numerous times and had problems. EXHIBIT 23

Jack Heyneman, Rancher, Fishtail, supported HB 889 and HB 956.
EXHIBIT 24

Frank Lore, Cottonwood Research Council, an affiliate of Northern
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Plains, supported HB 889 and HB 956.

Richard Parks, Rancher, Gardiner, submitted written testimony on
behalf of Miriam Skertich. EXHIBIT 25

Bill Gillion, Northern Plains Resource Council, Rancher near
Colstrip, supported HB 889 and HB 956. He submitted written
testimony on behalf of Patty Kluver, Forsyth. EXHIBIT 26

REP. SOUTHWORTH submitted letters from his constituents
supporting HB 889 and HB 956. EXHIBIT 27

Opponents' Testimony:

Alan Joscelyn, Attorney, Helena, stated his practice has included
mining permitting and water quality. He is concerned with HB
889. He feels that adequate laws do exist. EXHIBIT 28

Gary Langley, Montana Mining Association, opposed the bill.

Robin McCulloch, Research Mining Engineer, Montana Bureau of
Mines, opposed HB 889. EXHIBIT 29

Max Botz, Professional Engineer and Hydrogeologist, opposed HB
889. EXHIBIT 30

John Fitzpatrick, Pegasus Gold Corporation, opposed HB 889.
Section 17 could be costly. A person may call the DSL and
say the water has been harmed. Immediately the company is
contacted. The company is to mitigate or replace the alleged
damage to the water. After that the company goes to court.
There is a presumption of guilt implied in this law. This
invites abuse, harassment and false claims. Mr. Fitzpatrick
responded to testimony by Mr. Sawyer from Square Butte. This
issue has been discussed with his company. Square Butte has
never provided Pegasus with facts to support their allegation.

Dave Simpson, Westmoreland Resources, Hardin, opposed HB 956.
EXHIBIT 31

Fran Amendola, Chairman of the Environmental Technical Committee,
Montana Coal Council, opposed HB 956. EXHIBIT 32

Ken Williams, Western Energy Company, Butte, said the coal mine
permitting statutes are on a five- year basis. There is adequate
protection under existing law.

Marvin Ratciff, submitted written testimony on 3/11/91 opposing
HB 889. EXHIBIT 33

Jerry Hawley submitted written testimony on 3/15/91 opposing HB
889 and HB 956. EXHIBIT 34

Questions from the Committee:
NR0O30891.HM1
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REP. SOUTHWORTH asked Mr. McCulloch if the testimony was correct.
Mr. McCulloch said yes, but that economic information was not
covered.

REP. DICK KNOX asked if it would be possible to complete all
reclamation. Mr. Botz said it is impossible to do it all in the
mining area. REP. KNOX asked if it is possible with the types of
technology that exists today. Mr. Botz said it is almost
impossible in hard rock mining.

REP. FOSTER asked what is DSL's views regarding bonding. Bonnie
Lovelace, DSL, said every application includes a reclamation
plan. The Department verifies and evaluates the costs. They
calculate it from a third party should the Department become
responsible for reclaiming the site. REP. FOSTER asked about the
water aspect. Ms. Lovelace said that with a surface mine, there
are going to be hydrologic features to be considered. Some items
may be itemized. 8Sandi Olsen, DSL, said under the Hard Rock
Bonding Requirements, the Department routinely includes
monitoring the treatment costs, particularly for operations where
cyanide was used. The bonding cost may include permanent
treatment of water coming from pits and the amounts.

REP. BROOKE asked if the drought situation in the areas had been
taken into consideration during the two-year baseline study. Mr.
Casey said the two-year baseline study includes two years to
measure all aspects. REP. BROOKE asked if mining activity made
considerable demand on water in those areas. Mr. Casey said he
was not certain about the demand of the water. The one-year
baseline study currently used is adequate.

REP. HOFFMAN asked if the law were in place, would Pony's
situation be different. Mr. Casey said no. The Pony situation
is a completely different situation. Regulations were adopted
and became effective.

REP. KNOX asked Mr. Van Haur if the test holes were plugged. Mr.
Van Haur said that the manager of the mine said there is no law
requiring test holes to be sealed. To his knowledge, none have
been plugged.

CHAIR RANEY asked REP. O'KEEFE why he did not sign the fiscal
note. REP. O'KEEFE said he didn't sign the fiscal note for
several reasons. He received it on the 44th day and didn't have
time to review it adequately. The assumption made on the fiscal
note is that there would be two FTE hydrologists and one FTE
engineer, hired at Grade 15, step 12. This is not high enough
wages for the work and knowledge required. The fees provided in
the bill will only fund .5 FTE. The fees are set by rule and the
rule-making authority is the Department. If the fees are raised
on the companies to pay for the FTE, the General Fund will be
relieved of a large portion of the necessary funding. If the Bill
gets through, it should go to Appropriations.
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Closing by Sponsor:

REP. O'KEEFE said there are a number of amendments that he will
bring to the Committee from the proponent's of the Bill. These
amendments will clean up some of the problems that the opponents
brought up. He said Mr. Joscelyn left him with the feeling that
the proponents were distorting the facts, specifically the Golden
Maple Mining Company. The proponents were presenting their case.
If there is a false claim the company must be reimbursed for all
costs incurred. The collapse of the mining industry in Montana
during 1985 resulted from a national collapse and not from overly
strict environmental protections. The opponents did not bring in
one citizen. He said the mining companies and DSL have done
nothing to make right the problems that have occurred.

HEARING ON HB 866

CHAIR RANEY announced the subcommittees on HB 866:

Department of Health and Environmental Sciences - Reps. Toole
(chair), Foster, Nelson and Measure; the Department of Natural
Resources and Conservation - Reps. Wanzenried (chair), Hoffman,
Southworth and Knox; and Department State Lands - Reps. Brooke
(chair), Dolezal, Fagg and Ellison. These people are working
with the respective departments on the reorganization bill.

Opening by Sponsor: REP. DAVE BROWN, HD 72, BUTTE-SILVER BOW,
assured the Committee that it is simpler than it appears. Most
of the changes are in name, agency or statute. The Bill
reorganizes DHES, DNRC and DSL into three distinct departments
with three specific missions. EXHIBITS 35 & 36

Sections 1-3 constitutes the major transfers that will take place
between agencies to compose the new structure for the agencies.
Sections 4-65 amends those statutes that have the name of one of
those agencies in it and need to be changed. Sections 67-71
include the general provisions for the effective date for
implementation in granting executive order to carry out the
purposes of this legislation.

CHAIR RANEY suggested that, due to the late hour, those citizens,
who are unpaid lobbyists, provide their testimony first so they
may depart.

Proponents' Testimony:

Joseph Schenering, Noranda, supported HB 866. He said the
recommendations to the Governor in the final report of the
Governor's Advisory Council on Mine Permitting, of which he
serves, are those changes recommended in HB 866.

Opponents' Testimony:

Warren McGee, Livingston Informed Friends of the Environment,
Toxic Waste Investigation, Livingston, said the committee is
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appointed by the mayor of Livingston. They have been overseeing
the investigation of the toxic waste that Burlington Northern
spread in Livingston. They are having difficulty getting a
proper investigation. There is concern that if the departments
are reorganized, they will lose their effectiveness and any
progress made of the Livingston situation will be lost. HB 866
will weaken DHES's ability to protect the citizens. EXHIBIT 37

Richard Parks, Northern Plains Resource Council, opposed HB 866.
EXHIBIT 38

Kay Blehm, Yellowstone Valley Citizen's Council, Yellowstone
County, urged the Committee not to support this Bill. The first
concern is the loss of check and balances between the
departments. If decisions are taken away from a board and a
department with a direct input from the medical community this
will also be a loss.

Larry Lloyd, Retired employee of Department of Health and
Environmental Sciences, opposed HB 866. EXHIBIT 39

Additional Proponents' Testimony:

Ward Shanahan, Attorney, Stillwater Mining, supported HB 866.
EXHIBIT 40 N

Dennis Iverson, Governor's Office, said Governor Stephens is a
strong supporter of the bill because it will make the departments
operate more efficiently.

Gary Langley, Montana Mining Association, agreed with the
testimony by Mr. Schenering. The bill will expediting the
permitting process for the mining industry. HB 448, which has
passed the Committee and the House, will work nicely in concert
with HB 866.

Informational Testimony:

Kim Wilson, Clark Fork Coalition, presenting testimony concerning
the effects of the reorganization and suggested alternatives.
EXHIBIT 41

Peggy Parmelee, Montana Association of Conservation Districts,
expressed concerns with the bill. EXHIBIT 42

Opponents' Testimony:

Pete Frazier, Director of the Environmental Health Division,
City/County Health Department of Great Falls, said the main
concerns of health officers are that by removing many of the
environmental programs from the Department of Public Health and
Environmental Sciences will remove the environment from the
public health area. During the development of this plan there
was no involvement of local health departments, local governments
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or any public input with this Bill. A two-year study should be
implemented so that public input could be provided.

Stan Bradshaw, Montana Trout Unlimited, said the basic idea is a
good idea, but as proposed in the bill and the process of review
that has been seen thus far, there are some serious problems.
The Board of Natural Resources structure would have twenty
additional responsibilities, as a result of this reorganization.
If the bill does go forward, the Board should be restructured so
particular areas of expertise would be part of the Board
membership.

He opposed the process that was used with HB 866. There has been
a lack of public review. A bill was presented a couple of weeks
ago and there was a fiscal note. The deliberations of this
agency will affect everybody in the state. Employees from the
agencies will be affected and they are apprehensive about the
Bill because they don't know what it means.

He suggested putting this before the Environmental Quality
Council in the interim for close public scrutiny.

Jim Jensen, Environmental Information Center, seconded Mr.
Bradshaw's comments. He gave credit to the Governor

and former Representative Iverson for his work on this bill. He
stated that the power that is concentrated in this agency for
administration is not being offset by changes in the citizen
counterbalance that is embodied in the Constitution.

Questions from Committee:

REP. ORVAL ELLISON asked if there would be too much work for the
Director of the Board of Natural Resources as well as too much
for a Board. Mr. Iverson said the charts are not as complete as
they could be. There would be a deputy director for DNRC. REP.
O'KEEFE asked about the responsibilities of the Board. Mr.
Iverson replied said the Committee might restructure the Board of
Natural Resources and Environment.

REP. FAGG asked Mr. Wilson, Mr. Bradshaw and Mr. Jensen if they
would work with the Committee to come up with amendments that
would make this bill palatable. Mr. Jensen said they would be
willing to work with the Committee, but it is a burden for two to
five of them to represent all of the organizations.

REP. TOOLE asked Mr. Iverson to expand on what has been done to
plan space for employees. He asked if people were going to move
out of buildings. Mr. Iverson said they have only addressed that
issue superficially because of the potential changes and
variations at this early stage.

CHAIR RANEY said he received a FAX from the Missoula County
Commissioners opposing the bill. Mr. Underwood, City of Billings
asked them to look at the Bill very hard.
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REP. FAGG asked the opponents to come up with some amendments
that would make the Bill work.

Closing by Sponsor:

REP. DAVE BROWN said the Missoula County Commissioner's
opposition to this Bill is based on their county health
department's opposition to the Bill. He asked the Board to
consider the Bill despite some objection. Most groups have been
informed during the course of the year. The health associations
when they met in Butte last summer or fall were asked for their

input.
CHAIR RANEY asked the members of the three subcommittees to meet

on Wednesday and then together on Thursday to work out this bill.
REP. BROOKE will chair the combined subcommittees.

ADJOURNMENT

Adjournment: 7:00 p.m.

AN

' Bob Raney , ﬁﬁair

Jica Ao

~ Lisa Fairman, Secretary

BR/1f
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EXHIBIT

RETN

Testimony of John North, Department of State Lands
House Natural Resources Committee
March 8, 1991
SB 283

Under the Hard Rock Act, the Department of State Lands regu-
lates exploration and mining for metalliferous minerals, such as
gold, silver, copper, and talc. This regqulation is accomplished
through issuance of licenses for exploration and permits for
mining. The Act generally requires the operations being conduct-
ed in a manner that does not violate air quality, water quality,
and other laws and that, upon completion, the disturbed area must
be reclaimed. The licenses and permits impose specific require-
ments that the Department finds necessary to meet the general
requirements of reclamation and compliance with other laws.

Enforcement of the Act is accomplished through two proce-
dures - civil penalties for less serious violations and permit
suspension or revocation for the most serious violations. Unfor-
tunately, the civil penalty statutes, which is on page 7 of the
bill, authorizes civil penalties only for violations of the act,
the rules, or an order. On its face, it does not specifically
refer to violations of a permit. Similarly, the suspension
statute, which is on page 8, of the bill, does not specifically
refer to suspension for violations of the permit.

In practice, the Department has collected civil penalties
and suspended permits for violation of the permit on the theory
that, because the act requires a permit, violation of a permit is
violation of the act. So far, no one has challenged this inter-
pretation because it only makes sense that the Department can
enforce its permits. Someday there could be needless litigation,

however.

The second thrust of SB283 is also on page 8. It clarifies
that the Commissioner can immediately suspend a permit if a vio-
lation creates an imminent danger to the health or safety of
persons off the permit area. This language is essential because
another statute (82-4-341) requires that the Department give the
permittee 30 days to correct violations. Someone could argue
that on the basis of this statute that, even in emergencies, the
Department must allow 30 days to correct deficiencies. Again, no
one has ever made this argument because a good regulatory program
includes immediate permit suspension for emergency situations.
Someday the argument could be made, however.

In short, this bill closes several loopholes in the law and
thereby eliminates the possibility of needless litigation based
on these technical deficiencies in the law. It does not change
existing practices.



EXHIBIT &

DATE_3-H-9]
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Testimony of Dennis Casey —
Department of State Lands
House Natural Resources Committee

March 8, 1991

From an administrative point of view, DSL has some concerns

with HB889.

1. Funding: As cited in the fiscal note, funding is a concern.
This bill adds significantly to the department's workload through
the addition of numerous administrative procedures and technical
reviews. The 3 FTE the department proposed are a reasonable
estimate of FTE's needed. However, if various public
involvement processes were misused, resources would need to be

diverted from other activities.

2. Definitions: The Department questions the actual need for
the definition of Water Protection Area as it currently reads.
Under the current law and regulations the mine applicant consults
with the Department to develop detailed baseline data collection
plans which would define the hydrologic impact study area. The
results of baseline data collection would allow for refinement of
the hydrologic impact study boundaries early in the permitting
process and expansion of data collection areas if necessary. An
alternative definition could be linked to actual impact area as

defined by these studies.



3. Wording: The wording of some provisions of HB889 also
concerns the Department. There is an inconsistency in the use of
the words "and" and "or". In most places the bill refers to
"restoration or replacement" of water. In several places however
the phrase "restoration and replacement" appears. The result of
using the word "and" instead of "or" is that requirements are
inadvertently inconsistent. The word "and" should be replaced

with "or" as proposed in our amendments.

4, Self Bonding: Another concern is the provision on page 24,
lines 23 through 25 line 2 (Section 10 (2) (f)) which provides the
applicant an alternative to bonding by demonstrating a minimum
financial worth and bond rating criteria. I wish to insert a
word of caution, not only for the Committee's information but
also for the interested parties and particularly the mining
industry. This alternative, commonly known as "net worth" or
"signature" bonding, will rarely, if ever, be accepted. Aside
from costs of verifying financial statements on a regular basis,
the assumption that the resources of the operator would be

available, if needed, is extremely risky.

5. Mandamus_and Appeals: HB889 also amends the mandamus
requirements of the Act. On page 45, lines 1 through 19, the
bill authorizes citizens to file affidavits alleging failure of
the department to enforce the act and requires the department to
investigate within 10 days. In order to assure that affidavits
are not frivolous, the department feels some qualifying language
is needed. 1In addition it is conceivable that a situation could

2



EXHIBIT ,

\__
DATE__3-8-9(
HB___ 889

exist where, within 10 days, the department could not determine
whether it agreed or disagreed with the affidavit. An issue may
be complex enough to warrant additional study. Therefore the

Department proposes lines 13-19 be modified as follows:

(2) Within 10 days of receipt of the AN affidavit THAT
ALLEGES FACTS DEMONSTRATING PROBABLE CAUSE THAT A VIOLATION
HAS OCCURRED, the department shall inspect the operation and
location named in the affidavit and, based upon_ the
inspection, the commissioner shall issue a written response
to the person who filed the affidavit stating whether the
commissioner agrees or disagrees that a violation has taken

place OR STATING THAT SUPPLEMENTAL INVESTIGATION IS
NECESSARY. IF THE DEPARTMENT DETERMINES THAT SUPPLEMENTAL

INVESTIGATION IS NECESSARY IT MUST SET FORTH ITS RATIONALE
AND PROVIDE A TIMEFRAME FOR_COMPLETION OF THE INVESTIGATION.

THE DEPARTMENT SHALL and provide a copy to the licensee or
permittee.

In subsection (3), I am suggesting amendments that
accomplish two purposes. First, the mandamus provisions need to
be amended to bring them in line with traditional mandamus law.
Second, the appeal process needs to be amended by replacing the
appeal to the Board of Land Commissioners with a right to
administrative hearing under the Administrative Procedure Act.
The final decision would then be made by the Commissioner, not
the Board of Land Commissioners. This is the way all
administrative hearings under all the reclamation laws are
conducted.

Also, I have concerns about paragraph (b) on page 46. This
would require a permittee to pay the attorney fees and costs of a
person or group who successfully challenged a decision of the

Commissioner. This is unfair and I suggest removing it.



Finally, if the paragraph I have just discussed is
eliminated, the right of a citizen to sue the permittee himself

should be reinserted on page 47, lines 2 through 14.

6. Violations of Law: The language on page 50, Section 21 (1)
lines 5 and 6, needs clarification. The reading of "state mine
reclamation laws" here is unclear. Therefore language similar to
that used on page 52, line 8 should be used. We would
specifically propose line 6 be modified as follows:

"rules at an operation within this state."

7. Applicability: Finally, I have concerns about Section 27,
the applicability provision. This provision applies to
"proceedings begun after October 1, 1991." It is not clear what
the word "proceedings" means. Does it mean: permit applications
only, or does it include renewal applications, amendment
applications, and revision applications? Unless this is

clarified, litigation could result.



DEPARTMENT OF STATE LANDS'
PROPOSED AMENDMENTS TO HOUSE BILL

(Introduced Bill)

Title, line 6.
Following: "THE RESTORATION"
Strike: "AND"
Insert: YOR"

Title, line 7.
Following: "AND"

Insert: "RESTORATION AND CONTINUANCE OF"

Page 2, line 19.
Following: '"restoration"
Strike: "and"

Insert: "or"

Page 26, line 10.
Following: "replacement"
Strike: ‘'"or"

Insert: "and"

Page 28, line 7.
Following: "“restoration"
Strike: "and"

Insert: "or"

Page 29, line 10.

Following: "protection"
Insert: "of water resources"
Following: ‘"restoration"
Strike: ", and"

Insert: '"or"

Page 30, line 11.
Following: "reclamation"
Strike: "and"

Insert: ‘"or"

Page 32, line 4.
Following: "and"
Insert: "or"

Page 32, line 15.
Following: "restoring"
Strike: "and"

Insert: Yor"
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Page 33, line 3.
Following: "restoration"
Strike: "and"

Insert: "or"

Page 33, line 8.
Following: "restoration"
Strike: "and"

Insert: "or"

Page 45, line 13.

Following: '"receipt of"

Strike: '"the"

Insert: "an"

Following: "affidavit"

Insert: "that alleges facts demonstrating probable cause
that a violation of the act or rule has occurred"

Page 45, line 19.

Following: "place"

Strike: "and"

Insert: "or stating that supplemental investigation is
necessary. If the department determines that supplemental
investigation is necessary it must set forth its rationale
and provide a timeframe for completion of the investigation.
The department shall"

Page 45, line 24.

Following: 1line 24

Strike: ‘"appeal the commissioner's determination to the
board"

Insert: "request an administrative hearing"

Following: "or"

Insert: "if the commissioner's decision is arbitrary,
capricious, or an abuse of discretion,"

Page 46, lines 5 and 6.
Following: "board" on line 5
Strike: "or bring an action in mandamus"

Page 46, line 7.
Following: "occurred"
Insert: '"or bring an action in mandamus."

Page 46, lines 10 and 11.

Following: "shall" on line 10

Strike: ": (a)"

Pages 46 and 47.

Following: 1line 14 on page 46

Strike: paragraph (b) in its entirety

Page 47, line 15.
Following: 1line 14
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Following: 1line 14
Insert: "(4) Any person having an interest that is or may
be adversely affected may commence a civil action on his own
behalf to compel compliance with this part against any
person for the violation of this part or any rule, order, or
permit issued under it. However, no such action may

commence:

"(a) prior to 60 days after the plaintiff has given notice
in writing to the department and to the alleged violator; or

"(b) if the department has commenced and is diligently
prosecuting a civil action to require compliance with the
provisions of this part or any rule, order or permit issued
under it.

Page 50, line 6.
Following: "rules"
Insert: "at an operation within the state"

-End-
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Testimony of Dennis Casey B
Department of State Lands
House Natural Resources Committee

March 8, 1991

From an administrative point of view, DSL has some concerns

with HB956.

1. Funding: As cited in the fiscal note, funding is a concern.
This bill adds significantly to the department's workload through
the addition of numerous administrative procedures and technical
reviews. The 2 FTE the department proposed are a reasonable
estimate of FTE's needed. However, if various public
involvement processes were misused, resources would need to be

diverted from other activities.

2. Definitions: The Department questions the actual need for
the definition of Water Protection Area as it currently reads.
Under the current law and regulations the mine applicant consults
with the Department to develop detailed baseline data collection
plans which would define the hydrologic impact study area. The
results of baseline data collection would allow for refinement of
the hydrologic impact study boundaries early in the permitting
process and expansion of data collection areas if necessary. An

alternative definition could be linked to actual impact area as

defined by these studies.
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3. Wording: The wording of some provisions of HB956 also
concerns the Department. There is an inconsistency in the use of
the words "and" and "or". In most places the bill refers to
restoration or replacement of water. In several places however
the phrase "restoration and replacement" appears. The result of
using the word "and" instead of "or" is that requirements are
inadvertently inconsistent. The word "and" should be replaced

with "or" as proposed in our amendments.

4. Self Bonding: Another concern is the provision on page 32,
lines 9 through 13 (Section 8 (2) (f)) which provides the
applicant an alternative by demonstrating a minimum financial
worth and bond rating criteria. I wish to insert a word of
caution not only for the Committee's information but also for the
interested parties, particularly the mining industry. This
alternative commonly known as "net worth" or "signature" bonding,
will rarely, if ever, be accepted. Aside from costs of verifying
financial statements on a regular basis, the assumption that the
resources of the operator would be available, if needed, is

extremely risky.

5. Mandamus and Appeals: HB956 also amends the mandamus
requirements of the Act. On page 81, lines 1 through 19, the
bill authorizes citizens to file affidavits alleging failure of
the department to enforce the act and requires the department to
investigate within 10 days. In order to assure that affidavits
are not frivolous, the department feels some qualifying language
is needed. In addition it is conceivable that a situation could

2



EXHIBIT___ D
CATE__3-8-A1
HB 956

exist where within 10 days theldepartment could not determine
whether it agreed or disagreed with the affidavit. An issue may
be complex enough to warrant additional study. Therefore the
Department proposes lines 13 thorugh 19 be modified as follows:

(2) Within 10 days of receipt of £he AN affidavit THAT

ALLEGES FACTS DEMONSTRATING PROBABLE USE THAT A VIOLATION

HAS OCCURRED, the department shall inspect the operation and
location named in the affidavit and, based upon the
inspection, the commissioner shall issue a written response
to the person who filed the affidavit stating whether the
commissioner agrees or disagrees that a violation has taken

ace OR STATING THAT SUPPL AL I STIGATION IS
NECESSARY. IF THE DEPARTMENT DETERMINES THAT SUPPLEMENTAL

INVESTIGATION IS NECESSARY IT MUST SET FORTH ITS RATIONALE
AND PROVIDE A TIMEFRAME FOR COMPLETION OF THE INVESTIGATION.
THE DEPARTMENT SHALL and provide a copy to the licensee or
permittee.

In subsection (3), I am suggesting amendments that
accomplish two purposes. First, the mandamus provisions need to
be amended to bring them in line with traditional mandamus law.
Second, the appeal process needs to be amended by replacing the
appeal to the Board of Land Commissioners with a right to
administrative hearing under the Administrative Procedure Act.
The final decision would then be made by the Commissioner, not
the Board of Land Commissioners. This is the way all
administrative hearings under all the reclamation laws are
conducted.

Also, I have concerns about paragraph (b) beginning on page
82, line 19 and ending on page 83, line 5. This would require a
permittee to pay the attorney fees and costs of a person or group

who successfully challenged a decision of the commissioner. This

is unfair and I suggest removing it.
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Finally, whether or not the paragraph I have just discussed
is eliminated, the right of a citizen to sue the permittee
himself should be reinserted on page 83, lines 6 through 18

because this language is required by federal law.

6. Applicability: Finally, I have concerns about Section 26,
the applicability provision. This provision applies to
"proceedings begun after October 1, 1991." It is not clear what
the word "proceedings" means. Does it mean: permit applications
only, or does it include renewal applications, amendment
applications, and revision applications? Unless this is

clarified, litigation could result.



DEPARTMENT OF STATE LANDS'
PROPOSED AMENDMENTS TO HOUSE BILL 956
(Introduced Bill)

Title, line 7.

Following: "RESTORATION"

Strike: "AND"

Insert: "“OR"

Following: "RESOURCES AND"

Insert: "RESTORATION AND CONTINUATION"

Page 2, line 20.
Following: "restoration"
Strike: "and"

Insert: "or"

Page 81, line 13.

Following: "of"

Strike: "the"

Insert: "an"

Following: "affidavit"

Insert: "that alleges facts demonstrating probable cause
that a violation of the act or rules has occurred"

Page 81, line 13.

Following: "place"

Strike: "and"

Insert: "or stating that supplemental investigation is
necessary. If the department determines that supplemental
investigation is necessary it must set forth its rationale
and provide a timeframe for completion of the investigation.

Page 81 and 82.

Following: "may" on page 81, line 25

Strike: the remainder of line 25 through "board" on page
82, line 1

Insert: '"request an administrative hearing"

Following: "or" on page 82, line 1

Insert: "if the commissioner's decision is arbitrary,
capricious, or an abuse of discretion,"

Page 82, lines 8 and 9.

Following: 1line 7

Strike: 1line 8 through "mandamus™ on line 9
Insert: "request a hearing"

Page 82, line 10.
Following: "occurred"
Insert: "bring a mandamus action

Page 82, lines 13 and 14.
Following: "shall" on line 13
Strike: ": (a)"
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Pages 82 and 83.
Following: 1line 18 on page 82
Strike: paragraph (b) in its entirety

Page 83, line 19.

Following: 1line 18

Insert: "(4) Any person having an interest that is or may
be adversely affected may commence a civil action on his own
behalf to compel compliance with this part against any
person for the violation of this part or any rule, order, or
permit issued under it. However, no such action may
commence:

"(a) prior to 60 days after the plaintiff has given notice
in writing to the department and to the alleged violator; or

"(b) if the department has commenced and is diligently
prosecuting a civil action to require compliance with the
provisions of this part or any rule, order or permit issued
under it.

-End-
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TESTIMONY ON HB889 AND HB 956
HOUSE NATURAL RESOURCES COMMITTEE
MARCH 8, 1991

Mr. Chairman, members of the committee: My name is Paul Hawks.
I ranch near Melville in Sweet Grass County. I am Chairman of
the Northern Plains Resource Council, a community-based Montana
citizen's organization working on natural resource and agricul-
tural issues.

We believe that water resources are every bit as important as
mineral resources. HB889 and HB956 are designed to protect water
resources during and after mining. Reclamation of a mine site
must not only restore the land surface but the water resources as
well, because the quality of the water resource, after mining,
will be the key to a community's continued economic prosperity
after mine shutdown. So the goal of these two bills is 1) to
protect water resources from the outset, and 2) to restore or
replace water which is impacted by mining.

We recognize that water is a complex resource and is not well
understood by the agency, the company, or the water user. And
that's exactly why it needs to be addressed upfront. The key to
protecting the water resource is planning ahead in the permitting
process and anticipating potential problems before the permit is
issued. The bills before you today would require a "water protec-
tion plan" for the area around a mine site. The plan must include:

1) identification of all water users;

2) a detailed assessment of existing water resources;

3) the consequences of mining on the water resources;

4) the potential for restoring or replacing impacted water;

5) the estimated cost of water restoration or replacement.

Continuing instances of mining related discharges of hazard-
ous substances into Montana's surface and groundwater necessitates
improvements to state regulation of mining activities. The effec-
tiveness of such regulations hinges upon an ability to compare

water quality and quantity before mining occurs to water quality

A10 Cranlnrnn Dl dinne NMlinae MT €0101 CAOR) 24R.11%4
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and quantity during and after mining. Meaningful water quality
information must reflect natural variation in water qguality and
quantity that occur from season to season and from year to year.
Therefore, these bills expand the required water baseline studies
from one to a minimum of two years. We believe this will fit into
the existing timeframes and will not slow the permitting process.
As an example, Stillwater PGM resources received its exploration
permit for its East Boulder mine in January 1988 and did not
apply for an operafing permit until March of 1990. Similarly,
Noranda has been exploring since 1988 but did not apply for an
operating permit for fts Cobke City mine until November of 1990.
Better baseline data will help determine whether or not damage
has occurred, who's responsible, and how to fix the problem more
quickly. The requirements of this "water protection plan" should
be to everyone's benefit, whether you're the mine company, the
affected water user, or the state regulator. We believe the
result will be more responsible mining practices.

The companies will argue that existing laws are adequate to
protect water resources. It is apparent from looking through DSL
files that water resources are not being protected under the Metal
Mines Reclamation Act. As of August 1990, over 20 hardrock mining
companies had over 40 outstanding violations for "noncompliance"
OF PERMIT CONDITIONS. Many of these violations are for water
contamination. The state's coal reclamation act does contain
provisions for water replacement. These need to be tightened
up and incorporated into the hardrock act.

Of particular concern to neighboring water users is the abil-
ity to hold mining companies responsible for damaged water.

Under HB889 and HB956, the burden of proof to determine the source
of water damage would lie with the mine operator. Right now, the
burdenof proof rests unfairly on the impacted water user to prove
water damage. Given the unpredictable nature of groundwater and
the lack of adequate baseline déta, this is a very expensive and
difficult thing to prove. An individual cannot afford this. The
company, on the other hand, has the resources and staff to prove
its case. It is, after all, the party who is digging around in
the water resources, and therfore, should shoulder this burden.
Developing’good baseline data, required in the "water protection
plan", will then be in the company's best interests. The switch-
ing of the burden of proof would only extend to those water users
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who are identified within the boundaries of the "water protection
area". '

Both of these bills require the mine operator to post a bond
to ensure that the "water protection plan" will be carried out
without ever becoming a financial obligation of the state. The
present reclamation bonding system deals primarily with surface
reclamation measures and lacks complete water protection élements.
The state often ends paying for cleanup when bonds do not cover
protection of water resources. These two examples are from the
attached "Water Damages" factsheet.

Miningcompanies must accept their responsibility to reclaim
both the surface resources and the water resources. And bonds
must be set at a realistic level to ensure that a proper job
is done.

Two other provisions of HBB89 andHB956 will be invaluable tools
in alerting understaffed agencies to possible violators. One
would expand a citizen's right to compel enforcement of suspected
violations, and the other would prohibit a company in violation
of state or federal laws from obtaining an operating permit.

Current Montana law, which focuses on restitution for damaged
water uses, must have protection of water resources as its primary
goal. Buying out a neighboring water user should never be con-
sidered the solution tn fixing a water problem caused by mining.
Development of the state's rich mineral resources cannot be at the
expense of our invaluable water resources.

In closing, we believe these bills are about responsibility -
about developing Montana's minerals in a responsible manner. Our
communities are built upon trust and reliance on our neighbors,
and ideally, there is no need to legislate responsibility. The
industry representatives in this room feel they work for respon-
sible companies and will argue these bills are unnecessary. But
companies are only as responsible as the people who run them. %
And the reality is that faces change and management changes. Com-
panies are bought and sold, and goals and operating standards
change. So, unfortunately, some companies will only be as respon-
sible as Montana's laws require them to be. And these bill must
make clear to those companies who would place profits ahead of i
well-designed operations that we expect them to be good neighbors.

There can be no compromise in protecting Montana's water resources.
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WATER DAMAGES: Shortfalls in Metal Mine Regéfitions 389 +25¢&

A Northern Plains Resource Council Factsheet

THE PROBLEM

Wateris acritical resource in Montana affecting the value and
productivity of the land. Groundwater is a poorly understood

& resource and its behavior is difficult to predict. Nevertheless, it is

clear that pollution and depletion of groundwater is caused by coal

. and metal mining activities, waste disposal landfills, and other
wa SOurces like chemical spills and underground storage tanks.

The Montana Water Quality Bureau (WQB) reportsitreceives
10— 15 complaints per year related to suspected water damage from
W hard rock mining; the Department of State Lands (DSL) receives
approximately 10 per year. Most complaints are reported by the
mine or a citizen while some are discovered during an inspection.

& In most cases some form of remedial action is taken, or a lawsuit

is pursued. Unfortunately, complaints do not prevent groundwater
contamination. According tothe rules whichimplement Montana's

QWater Quality Act, mining companies can contaminate water

resources within their permit boundaries as long as the water
leaving their property is not degraded (ARM 16.20.1010).

WATER DAMAGES

—In 1988 Stillwater Mining Company’s (SMC) east adit hit

i- a groundwater spring (approximately 1000-2000 gpm), drying up

a waterfall on Spring Creek. A local rancher had water rights on
this creek. SMC bought out the ranch operation and the water

“ resource remains unreclaimed.

—In 1989 at the Golden Sunlight Mine (GSM), a retaining
wall failed in the tailings impoundment and released millions of
gallons of cyanide laced water. The release eventually contaminated
- wo family wells near the mine. GSM "fixed" the problem by
buying out both families and never claimed responsibility for the
contamination.

BONDS DO NOT COVER CLEANUP

Evenin cases where bonds are required, and reclamation plans
developed. serious environmental damage can remain when
companies forfeit bonds. In several instances companies have

¢ forfeited bonds because it is cheaper for them to do so. The state
then has to clean up the contamination from spills or poor operating

&
:

-

practices.

—The Intergem Mine in the Little Belt Mountains in central
Montana posted a $71,600 bond in 1982. Two years of mining
resulted in damage that the state estimates will cost $218,000 to

ﬁ reclaim. The site is currently unsafe and hazardous. State officials

-

-

could only comment that *“ I would guess at the time the bond was
adequate.”

—At the Quartz Gulch placer mine in western Montana. the
company posted an additional $17.600 bond to cover costs of
reclamation work supposed to have been completed under the
original bond of $3.200.

February 1991

—At the Golden Maple Mine near Lewistown, cyanide from
a heap leach operation was released into groundwater,
contaminating a nearby water supply. The company’sreclamation
bond of $35,500 was grossly inadequate to clean up the site. The
state estimated the cost of “minimal” surface clean up to be
$115,000 to $120,000.

—The Nellie Grant Mine 20 miles southwest of Helena was
abandoned in 1982 after the company, Sparrow Resources Ltd. of
Canada, folded. Bonds originally posted by the company were
insufficient tocoverreclamation costs. The state has already spent
$60,000 on reclamation at the site, which is contaminated with
heavy metals, cyanide and arsenic. The company also left behind
over $200,000 in fines for water quality violations.

—In January 1991 the Blue Range Mine was forced to shut
down after cyanide from their tailings was found in a monitoring
well. The mine had posted a $69,000 reclamation bond but it does
notcover cleanup of water contamination. The company is paying
for the cleanup effort but the bond does not cover possible future
water problems. The environmental assessment done for the mine
had predicted likely water contamination in 15 years. The reality
is it took less than 3 months.

"...between two-thirds and three-fourths
of the mines that have used cyanide in
Montana have had documented fluid
losses." --Interim Study on_Groundwater Quality

Protection and Management, Environmental Quality
Council, December 1990, p. 47.

INHERENT BOND INADEQUACIES

The present reclamation bonding system used for hard rock
mines lacks complete water protection elements. Bonds are
presently calculated for water treatment and surface reclamation
measures. If a problem arises and a bond is forfeited, the money
can gnly be spent on the specific reclamation requirements
outlined in the reclamation plan. This bonding does not cover
reclamation failures, mistakes, emergency cleanup of
contamination, or long term water resource impacts.

—1In October 1988 SMC posted a reclamation performance
bond for its east side mine development of $1,381,513. Of this
amount a $50,000 lump sum is for “post-operation monitoring,
water treatment, and establishment of reclamation diversion
structures for mine water discharge and reclaimed tailings
impoundment runoff™ for 3 years after shutdown. This bond does
not include the cost of water contamination clean up or water
replacement if monitoring shows a groundwater pollution problem.

—InJune 1989 CoCa Mines {Hog Heaven) posted a $644,000
bond. Of this amount $47.000 is for treating toxic milling water
and post-mine monitoring. No provisions are made for clean up of
spills, leaks, or emergencies if reclamation efforts fail.

™



—In August 1989 New Butte Mining Company posted a
$498.,000 bond for reclamation. No amount is allocated to cover
any possible water contamination, treatment, cleanup, replacement
or monitoring.

—InJuly 1988 Beal Mtn. Mining (Pegasus) posteda$2.770,172
bond of which $1,173,770 is for treating water in the cyanide heap
leach circuit and 2 years of monitoring. No amount is provided for
leaks. spills. emergency releases, clean up or water replacement.

—Pegasus's Zortman Mine Inc. in June 1989 posted a
$1.421.250 bond of which $300,000 is for water treatment of the
saturated leach pad and solution ponds. The treated water will be
applied to the land surface. An additional $30,000 is for post mine
water quality monitoring. If water monitoring shows the
groundwater to be contaminated, none of this bond is set aside for
reclaiming water resources.

"...sources of groundwater contamination
by hard rock mining operations include
cyanide heap leach facilities, disposed
tailings, spills and leaks, and water
accumulating in abandoned pits. Fluids
from these sources may contain cyanide,
trace elements, heavy metals and inorganic

(chemicals)..." --Interim Study on Groundwater

Quality Protection and Management, Environmental Quality
Council, December 1990, p. 46.

FINES AND VIOLATIONS

—The Viking Mine operated a cyanide heap leach operation
in Powell County until 1982. In 1985 the WQB reported that the
mine's tailings pond had been overflowing for 5 years, releasing
cyanide and heavy metals. The WQB repeatedly tried to have the
mine owner correct the problems. In August 1990, the Forest
Service notified the owner his $6,875 bond would be forfeited if a
reclamation plan was not received in 30 days. According to the
WQB, it was cheaper for the operator to forfeit the bond than
reclaim the area.

—In the summer 1989, El Dorado Gold Inc. discharged
sediment laden water from a mine pit into Browns Gulch near
Virgina City. DSL staff warned that without extensive reclamation
the stream would be severely damaged. DSL complained in an
Aug. 1989 memo that this mine has been shut downand *...we are
now stuck with a big mess and inadequate bond.” Several months
later the WQB filed acomplaint asking the company to reclaim the
damages. Four days later the mine owner left Montana, and was
later quoted as saying “if it cost me more than my bond, then I’'m
going to run" (WQB, 8/90).

—In August 1985 Golden Maple Mining received 4 violations
fornoncompliance ofits permit. The violations were for conditions
which threatened water quality. In September 1985 the mine
received another violation for non-action on the first four violations.
In November 1985 their permit was revoked and. by January 1986
another violation resulted from unpermitted exploration. A year
later in Dec. 1986 the DSL was using the mine's forfeited $33.300
bond and an additional $305.000 out-of-court insurancc scttiement
{0 reclaim the site. Water treatment for the tailings alone cost the

state 585,000, which the bond did notcover. Golden Maple has left
the state, leaving behind $42.400 in unpaid fines and civil penalties
to both the DSL and the WQB.

—Basin Creek Mine. When owned by Pangea, the mine
polluted state waters with arsenic, suspended solids and pH
irregularities in July 1988. The mine also discharged sediment-
laden water in an unpermitted location. Pangea was fined $6901 in
addition to a $10,000 suspended fine. Soon after, Pegasus Gold
purchased the mine property, and was required to abide by the
conditions of Pangea's suspended fine.

In November 1989 DSL found a puddle contaminated with
cyanide off the leach pad's lined surface. Pegasus claimed it was
caused by transportation of materials off the lined surface. DSL
field staffrecommended a $6,000 fine. It was not untila settlement
conference in February 1991 that DSL and Pegasus agreed on a
$2.600 - $2.900 range for the fine.

In June 1990 Basin Creek was fined $10,000 for two Water
Quality Act violationsand another $5.000 for violating the operating
conditions specified in Pangea's suspended fine. In addition,
Pegasus must continue to operate under another suspended fine of
$10.000. Pegasus has paidatotal of$ 16,000 for this latest incident.

—Chelsea Resources Spotted Horse Mine, In December 1989
the DSL suspended the company’s operating permit because of
improper placement of tailings. The state recovered the $75,000
bond. Chelsea Resources folded, and the bond only covered the
cost of surface reclamation. InMay 1990 asix inchrain storm filled
the mine tailings pond with cyanide laden water. As of February
1991 the DSL has spent $ 10,000 tocleanup this contaminatedwater.

As of August 1990 over 20 hard rock mining companies have
over 40 outstanding violations for “noncompliance” of permit
conditions. The fines total over $606,000. As the above examples
show some of these violations are for water contamination. As of
October 1990, only $62,050 in fines had been collected. The
Department of State Lands Hardrock Bureau is unable to enforce
these violations in a timely manner due to insufficient staffing,
funding problems, and lawsuit delays.

SUPPORT WATER PROTECTION
Stan Stephens. in his recent Report to the Citizens of Montana,

has demanded * Action. not study. Cleanup, not paperwork." The
mining industry uses the motto ” Every day is Earth Day.” claiming
that modern mines can protect the environment. Nevertheless, itis
clear mining pollutes groundwater resources. Thetimetoactto
protect Montana’s water is now. Mining will come and go, but we
must live with the water forever.

The Northem Plains Resource Council is seeking further
protection for the state's water resources by supporting water
protection or replacement legislation which will:

1. Require mines to develop water protection plans.

2. Place the burden of proof on the company to show its

operationdid not cause water damges ifa problem isdiscovered.

3. Require financial assurance for mines to implement the

water protection plan to restore or replace water resources.

4. Allow citizen enforcement for reporting mine violations

and provide greater participation in permitting mines.
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NATURAT RWSOURCES COVMITTUVER
Attention: Bob Raney.

Members of the Coumitte~,
Imagine if you will the following happening to you personally.

1. Wwithout warning you lose all the equity in your hone.
2. Next the water supply to your home is poisoned making it
unt'it for man or beast.
To redeem any of your loss you must individually fight =
large corporation (many of which are owned by loreiyn
countries with practidally limitless funds) in a court of
kaw.
This scenario has actually happened in liontana and will
witnout doubt happen many more times if we insist on operating
under the century old mining laws. One famil. of note, the
Ray McCaffertys, formerly of Whitehall, can tell you about this
in much more detail having lived through just such a mess.
Ironically the McCaffertys are now living in Lewistown. These
people aliong with two other families lost their homes
to cyanide and it took four years and 380,000 in ovrder to force
the mine to pay for their home. What youv do n.t see is the
personal tragedy or the gut wrenching emotional stress a fight
like this produces, it is devastating!

The mining companies are not tne real culprits, it is our
own State Govemnment! The Governor evidently advocates mining
at all costs, the groups such as the DSL, that are responsible
for issuing the permits are either ap.ointed directly by the
governor or are under a supervisop who is appointed by the
governor. The mine wanting a permit hires an affillate of
avother mining company %o do the study , or E.A. This document
is the main source of informahion for state o“ficinls making
the deciséon on the permit and is accepted gerieraliy without
question. However, many times these studies are in error, such
was the case in regard to Lhe Blue Range Prrnmit.

When are the neople who are supposed to represent and protect
-the voters going to start doing just that? It is ironic and
disgusting that the cowmmon people of tnis state must fight the
state government for their nomes and financial well beingl

In our situation nere in lLewiastown itnere ar»> 86 wells thatl
cculd be contanmina*ted, the threat to Bir Sprins and Spring Creek
is a3 real possibi.ity. Still the permit was fescued o use
mercury, capper, zine, arsnic, and cyanide in a plast located
ahove the waters mentioned. In six snort weeks 2lne Range Mining
proved the E.A. an erroneous document. A spill took place and in
a matter of weeks the cyvanide roached a test well (not one Lo
three years as t:e minings companies estimated.) Yo one knows wnere
the cranide will next apiear and this inclulice Hydoo-Melrics tne
companie affiliste of ASARCO who did the oririnal study. DRecoure
of tn2ig doubt th~ people located below the processing plant bave
seen %-eir proper*y values drop from 30 teo HC¢ per cent. woulid
vo: buy a place that could lose its whter suprly?

N
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Natural Resource CommitteedgB-
A

My name is Keith Rush. I live in Noxon and am a forester
for Champion Timberlands. I am representing my neighbors and
myself. We draw water from the same aquifer and are legal
water rights holders and users of five springs, two wells
and one surface water source.

- We are very interested in Bill #889, because we feel that
our water quality and/or quantity is greatly threatened by a
proposed world class silver mine. The tailings from this mine
will be stored on our aguifer and its recharge zones. Since
our water sources lay down gradient from this 19th century-
design tailings pond, we believe there is great potential for
contamination. ‘We feel that Bill #889 would help protect us
from the affects of this mining activity.

Because of a lack of protective mining legislation, we
are currently collecting our own baseline data. This data
collection is costing us hundreds of dollars and many hours
of time and is still very limited. We feel this is an unfair
responsibility. If we find later, that water contamination
has occurred, the burden of proving this will fall on us, also.
Bill #889 would put these financial and time responsibilities
on the mining company, not the legal water users of an area.

We strongly support Bill #889 because it requires mining
companies to:
-‘study the probable hydrological consequences of their
activities
- complete a two.year baseline study before any mining
activities can occurr

- designate water protection areas that may be affected
by their activities

- outline a cost estimate to protect, restore or replace
contaminated water resources.

If these provisions were law, my neighbors and myself feel
our water quality would be better protected. Thank you for
your time and help in this matter.
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House Of Natural Resources
Capital Station
Helena, Mt., 59601

Dear Council Members:

We are Writing this letter pertaining to the bill no./453?3 for
water vrotection and replacement legislation. We feel that it is a bill
thst will protect the water users of this valley, as well as in any mining
area.

It should we think be up to the company to have the burden of proof
that they are not contaminating our water supply. If they are, the financial
assurance should be there to restore or replace water resouces damaged by the
mining at no grester end"maintenance cost to the water users.

We and our neighbors are concerned because our aquifer could be
contaminated by the Proposed Asarco Rock Creek tailings Impoundment.

Sincerely

LeRoy Magoffin 1601 hwy. 200
Lola Magoffin Noxon, Mt. 59853
v
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House of Representatives
Natural Resources Committee

Dear Sirs:

Bill #8689, “"The water Protection Act for Hard Rock Mines,” is up for
consideration and we believe it to be worth while and would like to see it
pass.

We live in an area that will be directly affected by the prosed ASARCO
Rock Creek Mine in Sanders Count.

A Water Management Area needs to be in effect here. Our springs which
are our only source of consumable water need to be properly monitored.
We also have several neighbors that may also be affected.

The tailings pond for the proposed mine is in the area of our aguifer. We
have appealed for help in establishing a data base for our water systems
but have been unable to get any assistance. We believe that since ASARCO
is the reason for all of this it would be fair if they picked up the tab
instead of the property owners in the area. While we have been able to
meet this expense there are some that it puts a great burden on.

We are also concerned sbout what this system will do to the Clark Fork
River that runs directly below our homes.

we feel that this bill would go a long way in protecting our water quality.
Thank you for your consideration and help in getting this bill passed.

Sincerely,

ey

Sonja L Hall
Box 573
Noxon, Mt. 59853
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March 4, 1991

Northern Plains Resource Council
44 N Last Chance Gulch
Helena, Montana 59601

Dear Northern Plains Resources Council;

Paul Hawks has contacted us and asked us to submit comments
for HB-889, the Water Protection or Replacement Bill.

We feel Montana's water is and will be in the future one
of Montana's greatest resources. In Central Montana we are
privileged to have a variety of very unique hydrologic occurances,
the Warms Springs and the Big Springs the source of the City
of Lewistown's water. Both of these springs are potentially
threatened if Hard Rock Mines in the area are not properly
designed and enforcement actions taken by State and Federal
agencies to require full adherence to the operating permits.

One area of concern is complete documentation of baseline
water data. There is no baseline data available for the Kendall
Ventures mine prior to the issuance of permit 00122. A citizen
group in the area has pressed for better hydrologic data and
great strides were made in this area but citizen groups should
not be responsible for mandating were and whose water will be
monitored and for what chemicals the water source will be checked.

Water rights in and around Mine Permit Boundaries must
be guarenteed to prior water right holders. These Water Right
holders should not have to be involved in litigation to enforce
their water rights. A water right should stand on it's own if
the water disappears that water should be immediately replaced.

One problem in the Central Montana area is the number of
bankruptcy proceedings surrounding Hardrock Mines. There
should be sufficient bond requirements to allow water users to
be compensated for water loss and protection from contaminated
water supplies. If the potential exists for the loss of
a business or a person ability to make a living this should
be taken into the bonding requirements for the mine (with regard
to water loss or contamination). A severe discharge from
the Kendall Ventures Mine could cause the developing fish farm
to lose it's fish. Every attempt must be made to protect present
and future businesses surrounding Hard Rock Mines.

If you have questions please contact us.

Sincerﬁizéz;*uﬁﬂubl§7

Alan Shammel, Chairman
Kendall Concerned Area Residents
Hilger, Montana 59451

462-5639
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ty name is Loug .ciae. I live on a ranch south of Colstrip.

The Yestern cnergy Co. & Peabody Coal Co. operate strip mines adjacent

to land I run cattle on. I also graze cattle on soue of the reclaimationé?

Some of the problems I have encountered as far as water availability
and water gquality are as follows:
An area of ikiller Coulee was mined which had several springs
and numerous areas of surface water on it., That area had been used
by my family since the late 1800's. After reclaimation had taken
place surface water again appeared but it tends to disappear in

early to rmid suamer., Post nining topegraphy does not lend itself to

spring development. A well was drilled in the bottom of the reclaimed
valley where, I nave been told there is an abundance of water. In

fact, a pipeline was installed to provide water for the truck wash at

the Fig Sky :ine Shope. In the fall of 1¢3% I used that particular

portion orf the reclaization as

3

asture for cows and calves prior to %
weaning. Upon weaning which results in elevated stress levels to
tie animals, we experizsnced a wmarkealy hijher incidence of sickness

nid Seath in these calves. Artzsr the deats o1 tiho gecond cal:f I

tocaw2 alar: s tacaucs of tie lac< O resnonse wusn « aduwinisterzua
' I~ qry - P - -~ 2 %2
anticiotice to the ani ale which snowed zi_.us o giciness. I hac .
= c 41 e Tarars e . m Ay E P
r. “icik owith, a -orsytn ‘Jeterinerian, »nHerforw an autopsy on tiiis

(@]
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Ure Smitn dinforied 2 thalt e cowper dericicncy has an awvarss lisct
on an anitals immune syeter., Cther wars in which cattle can b=
aifected are norr ;rowtn, diarrhea, bone fragility, and low rertility.
Jarouzh Ly own rase sarch and the input of pneovnle more rnowleccatle
avout wineral deficisncies 1 have discovered that a copper csficiency
arises because 0f one or .ore oI tihe following reasons. A lack of

copper)w‘nich wWe nave never nOtiCeab17 experienced, or excessive

molybdexdin or sulvnhates act to reduce copper solubility in the

dnen Iosoole with Vorn erast. . a Ioaoorr hrirologist about
T 2l in that well
that it had

hau been nigh when it was urilled ant sest—fis=f&ve dropped.

I do not know what those levels initially were or what they are now.

The problem I initially encountered at this location seem to
have been corregted by the addition of a mineral mix with'higher
levels of available copper. The cattle so eagerly consume the
mineral mix in this area that I have to limit it with the addition
of salt.

In another area of the ranch I was forced to replace a well

which was located about 1/8 of a mile west of one of Western Energy's
mines and about a mile north of Peabody's Big Sky Mine. As mining

activity in this area increased the water quality decreased to the

point where finally the impellers on a new submersible pump only

ne

lasted about one rmonta. The water had a rusty tint to it and the

Route 1 ® Box 2058 ® Forsyth, MT 39327 @ (4(5) 477-RR==
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SINCE
1886

flow was reduced to the point where a restricter had to bte installnl

i 4.3 . Pl e T 3 em s . IR A1 <~ T, v Nt - ] 2~ . U
c0 zeep the well fror neins »nurmen Jdrr, The new owell do locetold

3 PPN : 5 . Fa s RRP R PoN - T - 3 R R vy Lo
about 20 Zzot avar Iror o 0L one ana L nave encountared wo mrd Lo
B cdad e o Aamacadi wean tha wal l van criliae
ST LT T Andlny g2t Lcaged wasn Tone Vel Viaos Crlilliod,.

The well that »roviides water Zor our bara and a well about a
T mile south of our house both had to be replaced tecause or large
aimounts ol sedirent in the water,

In conclusion, I would like to say I Have no qualifications
as a hydrologist so I can draw no accurate conclusion as to why
these prokleirs have occured. All I know for sure is that they

have,

Route 1 ® Box 2058 @ Forsyth, MT 59327 ® (406) 477-6655
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The Cabinet Resource Group

. 160 Fox Lane
Trout Creek, MT 59874

3/8/91

Dear People,

Greetings! Tailings ponds are all about mining waste rock and water, and hew te
dispese of them. The pulverized rock stays (somewhat) and the water goes away. Some
gets reused (not at the Troy mine) some evaverates but the greatest fraction leaks out
of the facility. Some of the leakage is very evident (as in my slides) but mest of it
is not because it leaks thru the groundwater, and groundwater is the loovhole in State,
Federal and Public attempts te control water mellution. In this age of diminishing
clean drinking water and water rationing (Calif., New York) in some drought ridden states,
it is inconcievable that we allow any industrial process to use groundwater as its sewer,
Current water law is so skewered that anybody (citizen, landowner)affected by this moral
disregard must then shoulder the burden of nroof in any legal contention that their water
rights have been affected. In this age of men on the moon, gene solicing, smart bombs,
and bio-engineering its a shame that the mining industry relies on an antiquated technology
(tailings ponds) to dispese and dilute its wastes, If this oractice is te be allowed to
continue, then it is only the prudent thing te do, to gather practible data, change the
burden of proof and demand adequate comvensation for those affected that is the focus of
this legislation. Thank you.

Cesar Hernandez
for CRG
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The Cabinet Resource Group

WATER QUALITY ISSUES

Jill Davies
14 0l1ld Bull River Rd.
Noxon, Mt. 59853

March 7, 1991

Natural Resource Committee
Dear Committee member,

By way of testimony concerning hard rock mining in Montana, I
submit the following graphs with this accompanying explanation. The
graphs are derived from the regular DSL approved monitoring program
being run at the ASARCO/TROY mine. They begin with the metals; zinc,
copper, lead, iron, manganese which are contained within the rock
being mined, then there are two nitrogen compounds; nitrates and
ammonia which are supplied by the explosives being used in the mine,
then there are four minerals; magnesium, sodium, calcium, and
potassium which are either in the rock or in the reagents used in the
milling process, and finally, a graph for specific conductivity which
is a measure of levels of dissolved substances in the water.

The dates when the samples were taken are given along the bottom, .
and each period of sampling is delineated at the very bottom; first
the baseline period, then the period during which construction
occurred, then the period during operation before the summer of 1985,
and finally the period since summer ’'85 to the most recent data
submitted. The last two are separated because a major change in the
monitoring occurred in the summer of '85. The timing of the
monitoring was altered to avoid runoff conditions and winter
conditions, and the analysis methodology was changed to achieve a
lower detection limit for several metals. Also the mine changed
operations at or near that time, ceasing to dump excess waters from
the mill site directly into the creek and beginning to use percolation
ponds. The macroinvertibrate monitoring was begun. Also, the sample
site LC-1 was added to the monitoring program at that time. This site
is further downstream from the tailings pond than the site LC-2 which
was the downstream site for the tailings pond, with LC-1 being the
upstream site for the tailings pond. (Though above the tailings pond,
LC-1 is still below the mill site and has received many impacts from
that source. At one point copper concentrations of 100 times the
criteria were discovered in the stream just below the mill site.) The
lb/day figures given at the right of the graphs are to give an
understanding of how much a certain concentration in the water, given
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the size of Lake Creek, vields in a more familiar measure - pounds.
Also, the current detection limit is given at the right.

The red line is the EPA Criteria, also the state standard. The
vellow markings indicate data that is given as the detection limit.
This means the actual concentration of that parameter is below the
value given, i.e. <.05, Notice that for copper and lead, detection
limits were used that were well above the criteria until the summer of
'85.,

This begins my critique of the care given to water quality issues
by the DSL under the authority of the Metal Mine Reclamation Act,
Consistently thru 1985, the state’s pronouncement was, "we find no
evidence of water quality problems at the Asarco/Troy facility”.
First, with the detection limits being used, and because they failed
to gather baseline data for most parameters, it is clear that they did
not intend to find any evidence. Secondly, looking at the zinc graph,
which contains baseline data because it is not so difficult a
parameter to measure, one can see that serious impacts did indeed
occur beginning with the onset of construction. The low detection
limits values for zinc, copper, lead, and iron on 8-79 can be used to
indicate the quality of the water before mining. Also they indicate
that the technology existed for using that low of a detection limit at
that time. {Contrary to statements the DSL has made.)

During construction, extremely high values of both zinc and iron
were found on 2-80 only at LC-2. ©On 2-81, extremely high values of
magnesium, sodium, calcium, and potassium can be observed at both LC-1
and LC-2 and high copper at LC-1 and a mysteriously high detection
limit value for lead on that date at both LC-1 and LC-2. .1 mg/l is
never used as a detection limit for lead, yet Asarco got away with it
with no questions asked, If lead concentrations were anywhere near
.1 mg/l on that February day in ’'81, 75 pounds of lead would have gone
downstreamn.

Sometime in the history of the mine Asarco started disposing of
their excess tailings water in giant ’sumps’ outside of the tailings
pond, in an area of course, cobbly gravel. Thus all of the 2100 gpm
of tailings water which carries the slurry from the mill to the
tailings pond is disposed of at the site, into the ground, either
through the pond itself, or decanted to the sumps. This operation
procedure was not included in the application, was not permitted under
the Operating Permit. The plan of operations was changed after
permitting. There was no public notice, no public review for none is
provided for under the current Metal Mine Reclamation Act. Accordinsg
to the permitted plan of operations, no disposal of excess water was
to be done anyvwhere on the mine site, except for a minimal amount of
seepage allowed for from the tailings pond. The DSL allowed Asarco to
make this change in operations, disposing of all this waste water to
the ground without even having a groundwater monitoring program in
place. There is no groundwater monitoring being done to this date
even after several vears of insistent protest from CRG. Yet it can be
seen from the nitrate, magnesium, scdium, calcium, potassium, and
specific conductivity graphs that this waste water is showing up in
Lake Ck., at LC-4,
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One thing further; although the change in monitoring and in
operations in '85 yields an apparent return to normal for many
parameters, the copper values are still high. Frequent discharges of
10 pounds/day are not acceptable. Copper is an extremely toxic metal.
Where does this metal g0? What life forms does it affect? Since the
high copper value at LC-1 in the summer of 88, macroinvertibrate
populations at LC-1 in the summer have been reduced to largely just
beetles and clams. The mayflies, stoneflies and caddisflies that were
recovering from pre-85 conditions and spills have been decimated
again. This impact may have reoccurred in 89, the state has not
analysed the data yet. Also, bug populations have been consistently
lower at LC-2 throughout the monitoring. The sturgeon in the Kootenai
River downstream of Lake Ck. have been failing to reproduce
successfully for the past 10 vears. High copper levels in the
sediment and in fish tissues have been found in the sturgeon area.

Monitoring at the Troy site is only done three times a year. The
reporting of the data is submitted to the state months later for the
chemical data, and a year or more later for the macroinvertibrate
data. What happens at the facility during the five months between the
October and March samplings? and between the March and August
samplings? Who knows? Maybe we should ask the sturgeon. The state
not only does not have an adequate monitoring program in place, it
does not intend to develop one. CRG has been urging improvements for
vears. What we have gotten is a reduction in monitoring - of the
parameters mentioned here, magnesium, sodium, and calcium have been
dropped from monitoring. Asarco tried to drop iron, manganese, and
potassium as well. Having Asarco run their own monitoring program is
just not acceptable in the first place. It is the fox guarding the
chicken coop. DSL’s management of the program is little better.

I urde major changes in the laws and rules so that water quality
can be protected in Montana.

Sincerely,

ill Davies
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Good Afternoon. My Name is Janet Zimmerman andH ve 1n .
am speaking to you today on behalf of the 90 Members of the
Concerned Citizens of Pony. We support HB

As many of you know,we've had quite a struggle in our little town
with a cyanide gold milling facility . An outfit called the
Chicago Mining Corporation insisted on building this mill less
than 3/8 of a mile upstream, wuphill, and wupwind of Pony. They
located a facility that uses massive amounts of cyanide directly
above our domestic water supply.

They took advantage of a regulatory loophole that enabled them to
escape obtaining an operating permit from the DSL. No reclamation
bond was required. We became concerned. We organized. WE sued
the Department of Health. That lawsuit is still pending, I might
add.

The state became concerned. They sued Chicago Mining Corp. to
force them to get an operating permit. The state lost.

If the Water Protection Bill were 1law, none of this would have
happened.

It a Water had been required for this project , a
tremendous amount of time and money could have been saved.

A detailed assessment of the existing water resources would have
shown that water resources 1in the area are limited. Read the
inspection reports. The company has pumped water for production
from the monitoring wells, making them useless for the purpose of
monitoring. The baseline studies submitted were minimal even
though we requested a two year study. Hydrological features were
not properly inventoried.

An assessment of the consequences of the proposed operations on
the hydrology, quantity, and quality of water resources 1in the
water protection area could have foretold the possibility of
water depletion in nearby residential wells. When the mill began
operations , our well showed signs of serious depletion as did
several of our neighbors. When the mill shut down , the level
returned to normal.

The tinancial assurance requirement is absolutely essential. Who
could argue that CMC should not be held responsible for any
degradation that should occur to our water supply? As it stands
now, there is not even a reclamation bond posted.

Contamination of ground water is a very real concern for us in
Pony right now. The company's so called state-of-the-art
plastic liner began to leak as soon as it was put into use and
continues to leak. WE've purchased the necessary equipment to

set up our own water monitoring program . Chicago Mining
Corporation has repeatedly violated their permit from the Water

Quality Bureau. The Agency has ordered CMC to comply with permit
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requirements and commitments they made in the environmental
assessment but so far very little if any efforts are being made.

Why should law abiding taxpayers be forced to spend thousands of
dollars in legal fees to protect their domestic water supply?

What has happened in my community is very very wrong.
The Provisions in this bill are fair and just.

If this 1legislature has the courage and wisdom to pass the water
protection bill, It will send a clear message to the mining
industry, "Only the responsible need apply". If this bill
becomes law, it will serve to weed out the wunscrupulous and
irresponsible speculators.

The mining industry can only benefit by improved support from the
public when <c¢itizens have assurance that mining companies will
take the responsibility if water supplies are damaged as a result
of minf activities.

Thank you for allowing me this opportunity. On behalf of the
Concerned Citizens of Pony, I urge you to just say yes on H
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My name is Bob Sawyer. I am a member of the Square Butte

Grazing Association, at Zortman, Mont. Our Association is a
group of 24 independent ranchers that summer just over 3000
cattle. This association was formed in 1969.

Square Butte Grazing Association has been a neighbor to
one of the biggest heap leach gold mining operations in Montana,
Zortman Mining Inc., a subsidiary of Pegasus Gold. Some of
the problems that we are now experiencing could have been
avoided if some portions of HB 889 would have been in effect
five or six years ago. We find ourselves lacking in sufficient
data to prove some of the effects on our water resources.

Our association has seen a marked reduction in spring and creek
flows, as well as a severe loss of production on our sub-irri-
gated pastures.

One of our biggest problems has been with the Rock Creek
drainage, which comes out of the Little Rockie Mountains above
Landusky. ZMI is located from Landusky, nearly to the top of
the mountain. About three years ago we became aware that the
creek was drying up. This creek went from a beaver dammed
swamp to a dry creek bed in a year. The association's manger
had to haul water for use in the house for about two years.
This creek and well were never dry during the thirties, which
were record dry. The cause was the mine's use of the water
from the audit that feeds the creek and the loss of hundreds
of acres of water shed because of the mining.

As a livestock operation, we are not interested in a big
pot of gold, but rather the water and grass that we have had
since we purchased this ranch over 20 years ago. We have
already spent over $3500.00 on researching our water rights,
but we lack the financial resources to take on the mining
company in court to get back what is rightfully ours. It is
our opinion that we should not have to go to a court of law
to defend our first water right when the mine's actions affect
our water resources. At the present time we are getting by

because of new spring developments, a new well, and distribution



of cattle to other pastures that are not as severely affected.
Qur concern is for the future. Will these decreases continue?
Will they escalate? Only time will tell. We are not opposed
to mining and the jobs and revenue it brings to our community.
It is our feeling that some of the changes that HB 889
proposes would improve the control of water resources as they
pertain to hard rock mining. This bill could solve some of the
current problems and head off some of the future problems that

are sure to occur.
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| ! March 7, 1991

Rep. Bob Raney, Chairman
Natural Resources Committee
Capitol Station

Helena, MY 59620

Dear Rep. Raney:

The Greater Yellowstone Coalition would like to express its support of the
water protection proposals presented in House Bill 889.

We in Montana have been left a legacy of groundwater contamination
resulting from a hundred years of mining. Threats to groundwater from existing
mines continue to be a serious concern, as evidenced by a spill at the Golden
Sunlight Mine near Whitehall, and contaminated waters from mining operations
near Lewistown.

Here in the Greater Yellowstone area, we are faced with a proposed -
platinum/palladium mine on the banks of the East Boulder River, a few miles
north of the Absaroka-Beartooth Wilderness, and the New World Project at Cooke
City, on the border of Yellowstone National Park. In both areas, water protection
is extremely important. The highly acidic nature of water originating from the .
old mine workings at Cooke City has contributed to the pollution of this headwater
area, and w111 likely be exacerbated by further mlmng act1v1ty A

' M1ne operators should be conﬁdent enough in thelr operatlons to ensure the =~
protection of groundwater; if not, the mine should not be permitted. Local
citizens, water users and taxpayers should not have to bear the burden of
contaminated or destroyed water resources. The best way to ensure this type of
groundwater protection is through a water protection plan which identifies water
resources, expected consequences of operations and potential corrective actions,
- along with a guarantee of sufficient financial resources to provide such corrective -
actions. The costs of impacts of mining operations on groundwater resources are .
costs that should be internalized by the company, not passed to someone else.

We appreciate the opportunity to comment on thls proposal and urge your
support for the groundwater protection measures in the bill.

Sincerely,

DA DBav 1974 « Brvaman Mnantana &0771 « 7A0K) SRE.1802 « FAYX A0K) SREORSK1
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Testimony on House Bill 956

" Members of the Committee

I am Ellen Pfister. My husband and I ranch in the Bull
Mountains Northeast of Billings. My family has owned the
ranch since 1942. The Bulls are a low range of prairie
mountains with just enough elevation to catch some extra
rain clouds to create some spring fed waters and better
summer grazing. Unfortunately those same summer pastures
also have under them a coal deposit, which Meridian
Minerals, a wholly owned subsidiary of Burlington Resources,
plans to mine by a method called longwall.

A 1ittle over 20 years ago, longwall was an
experimental method of mining imported from Europe. It is
now producing 30 per cent of the coal mined in the United
States. Longwallng is looked upon with favor by the coal
industry because the longwall machine totally removes all
coal within its area of operation which may be a panel up to
900 feet wide and a mile or more in length. The actual
number of men underground is relatively low, and due to the
roof supports over the longwall machine itself, their safety
is increased.

The area from which the coal is removed is fractured
and is immediately subsided. 1In the case of the Bulls, the
amount of subsidence is predicted to be about 7 feet in the
middle of the panel and rising to the angle of draw on the
edges of the panels, where there will also likely occur
large cracks to the surface which may or may not heal,
depending on unpredictable circumstances.

Much of the use by livestock and wildlife in the Bulls
depends on live springs high on the Mountain fed by a scoria
deposit over a fairly impermeable shale base. Al11 of this
Ties over the coal in amounts ranging from about 200 feet to
750 feet. The closer to the scoria cap that a spring arises,
the better the water quality. Subsidence caused by longwall
causes the higher water to move lower, and in some cases
disappear altogether. It can also lower water quality,
although how severely is in controversy.

Eas ey ia

It has taken near1y¢twenty years for the scientific

community to believeAcitizens when they said that this form
of mining damaged their water. How water use and
replacement has been handled back there has purely depended
on the grit and guts of the individual citizen involved.
The Eastern states have depended primarily on high rainfall
to saturate the fractured rock and make their country whole
again, but it is far from totally whole. We in the Bulls do
not have that luxury.



There is little margin for error in the Bull
Mountains case if losses in shallow water supplies,
spring flows or groundwater under flows cannot be
tolerated. The quantities of water available are
Timited to start within this semiarid region and
annual recharge rates are indeed limited. Subsid-
ence related changes in groundwater flow will not
be very forgiving as can be the case in more humid
regions because high annual recharge rates cannot
be counted upon to "swamp out" errors in calculation
or misunderstanding of the mine-related hydrologic
system. Page 9 of "Review of Meridian Minerals
Proposed Bull Mountain Longwall Mine No.l1, Montana"
by Richard R. Parizek, Professor of Hydrogeology, and
President of Richard R. Parizek and Assocates,

751 McKee Street, State College, PA 16803, dated
December 22, 1990.

The Bull Mountain mine as currently proposed will
totally undermine 12 sections and large portions of 7 more.
About two more sections will be used for associated mine
facilities such as rail loops and gob piles. Some of the
portions of the proposed mine are currently being sold for
subdivision lots by Yellowstone Properties (Patten
Development). Most of the buyers are out of staters who have
not been told of the potential mine. After all who would
want to buy their dream 1ot on a coal mine if they knew.

The proposed amendments to Montana's Reclamation Taw
are intended to treat water as a valuable resource within
coal bearing areas. Without a good and reliable source of
water, an area dies. In most of the scientific literature,
the scientists have taken the last twenty years to discover
that mining affects water quantity and quality. That
discovery seems to be the only real result of Section
82-4-205 (6), MCA. There has been no real mandate for
research into how to fix a broken water resource, except to
Just hope that it would flush out with time---time being
anywhere from 100 to 1,000 years. That kind of acceptance of
degradation should be unacceptable.

It has been acceptable policy to permit the degradation
of the water resource within company owned lands, but that
degradation travels in a plume off-site and eventually
affects cther people, who then have a very difficult time
proving what has happened.

A data baseline needs to be established for off-site
areas with a sufficient time-line to provide a better
scientific basis to determine the quantity and quality of
water in the area prior to disturbance. Monitoring needs to
continue on a regular basis throughout mining, and the data
obtained should be readily available to all parties
involved.
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The proposed amendments of Sec 82-4-205(6), MCA, I hope
will stimulate some serious research into how to repair
various kinds of water resources. I hope it results in some
practical results, rather than some of the fairly
harebrained things proposed so far for our area.

There needs to be a better way for the citizen in a
coal area to handle water problems than the lawyers relief
section of the current Section 82-4-253, MCA. The only
parties who really win in that section are the lawyers for
the opposing sides. The current proposed amendments should
handle most water problems long before they reach that
point. I know that as a citizen who faces potential
problems, I would prefer to go through a process that
entailed more cooperation and less confrontation.

The more I have read about the effects of longwall
mining on water in the scientific literature, the more
concerned I become about its effects on our ranch. I can't
blame the neighbors who will chuck it all and sell to the
coal company. If the mine goes in, on our North sde, we
will have only one neighbor left who is not an absentee
corporation. I'd run, too, if there was any place I could
think of to go, but there is nowhere else I want to be but
there, so I will stand.

I hope you will give serious thought to passing these
amendments in House Bill 956 to protect our water resource.
These amendments have arisen out of nearly twenty years
experience with the current law and are the products of the
citizens experience with it. These proposals work to the
long term interests of the State of Montana. It is as true
for the rest of the state as it is for the Bulls--water is
our life blood.

Submitted by:
Ellen Pfister
Mailing address:
926 Yale
Billings, Montana
59102
March 8, 1991
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(water protection and restoration frcm mining operations
My name is Pete Tully. My wife and I operate the famlily ranch in the

Bull Mountains between Roundup and Billings. The reason why I am here today
1s to protect our livelihood as ranchers from adverse hydrolecgical impacts
directly resultin; from a larse scale underground coal mine presently propesed

by Meridian Minerals Company. This project would be adjacent to my oporation

and directly underneath several of my neighbors. ;
Furthermore, rarely has a coal field been opened up with cnly one mine in

operation. If this initial project is successful, a subsequent mine in this field

will probably be underneath our ranch.
Faced with this possible scenario, I am obviously concerned for our ground

water and surface water. As ranchers we are dependent upon our resources- grass

and water. Wlthout one or the other we are out of business. By the same token,

when either of those resources become too costly to maintain we are out of business.
All indications lead me to believe that coal mining does diminish and or

dezrade ground and surface waters.

This summation 1s backed up by numerous agency anrd consultant reports done

-

on the Bull Hountain area\gnd others. Several examples of these are: 1) Montana~
Bureau of lines and Geology report on :o§} mining the Bull Mountains by Keith
S. Thompson dcne in 1982; 2) Department of State Lands memo and subsequent comzents
on the Bureau of Land Management Exchange LEIS; 3) Qverview reports done for Uepartmenti
of State Lands by Office of Surface Mining (0SM) consultants Richard R. Ferizak
and Henry Rauch on the Bull Mountains project; 4) USGS reports done oﬁ longwall
mines in Colorado and Utah; 5) Groundwater Impact report done in wWest Virginia in 1987.
All of these and others unequivocally state that coal extraction, both surface

and underground, often cause adverse impacts on ground and surface waters. The
past history of coal mining in general backs this up. It only stands to reason
that when the materials acting as aquifers are either extracted or intersected by
,subsidence-caused fractures, those waters shall be impacted. The only unknown is
the degree to which those waters are impacted. Unfortunately, any of these lmpacts
to elther quantity or quality are generally always detrimental to the pre-mine water
users.

‘ H.B.Q§§ is absolutely necessary to ensure the complete prctection and restoratlion
or replacement of water resources and beneficial uses of water impacted by mining
operations. This bill would clear ub a lot of grey arsas under present laws that

leave water users at the mercy of mining interests.



5)

6)

The passage of H.E. 956 would:

Allow the grcund and surface water to be treated as valuable and inviolate
longternm resources irregardless ,f present surface cwriership;

Establish a water bond to cover restoration and replacement prior to the
issuance of a permit;

Place a time franc upon the permittee to adequately temporarily restore or
replace a water resource;

Restore or replace the water resource at no greater cost to the water user
than under conditions prior to the permitted operation;

Allow the water protection acea of a permitted project to be expanded

if neceséary to include ail impacted water resources; )

Hequire the permitiee to shoulder the burden of proof showing that his
operation did not cause disinishment br degradation of the water resource

rather than vice-versa.

#ith this in mind, I strengly urge this ccmmittee to support the passage

of House Bill No. 95%.. The water resources and water users of Montana deserve

no less.
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Northern Plains Resource Council
ExHiBiT_ R4

DATE. S~ R-9| L

Testimony of Jack Heyvnernan HB_ 89+9 S0

on HB 889 and HB 956
House Natural Resources Committee

[ am Jack Heyneman from Fishtail. My family and I raise
cattle and sheep on the West Rosebud River drainage. I am here
as a representative of the Stillwater Protective Association, a
grassroots citizens organization that cares deeply about the
sustainability of our natural resources and our people in the
Stillwater Valley. SPA is an affiliate of the Northern Plains
Resource Council.

In my mind there is no question that the current concern
about both our water quality and quantity is as important or
perhaps more important than any issue that we or you as
members of the Natural Resource Committee have been involved
in

House Bills 889 and 956 give you the opportunity to insure
that water, our most precious resource, which in the long run is
far more valuable than the palladium, platinum, or chrome that
lies in the mountains near us will be preserved for our children
and grandchildren.
| [ am certain that critics of 889 believe we have all the

safeguards needed to protect the water resources of those that live -
near any hard rock mine. [ would like to tell you of an incident
that happened in 1988 in our valley which illustrates the
shortcomings of current law.

While drilling with a 13 foot diameter boring machine, the
Stillwater Mining Co. severed a large aquifer. This almost
immediately cut off the supply of irrigation water going to a small
dude ranch just downstream from the mine. Current Montana
law required that the mining company put in measurement
devices in streams near their proposed operations and record the
flows periodically. These measurements were highly questionable,
however, because the mining company did the measuring without
any input or verification from either the land owners or the state.

The discrepancies in this information are alarming. The
mining company data for Nye Creek (which was used in the EA by

SL) showed a flow of about 30 gallons per minute (gpm) in 1980, a
normal precip year.

Flow in the drought year 1987 was over 500 gpm, according to
the company. Data recorded in the spring of 1981 showed no flow,
but in the spring of 1987, a drought year, flow was over 800 gpm.
On Spring Creek, the one that was dried up, company data showed
exactly the same flow, 161.6 gpm, at four different times during a
siX month period, September 1987 to May 1988. The irregularities



of these measurements make them highlv suspect. Yet this was
the only information presented to the public and used by DSL in
categorizing these two water resources, one of which of course no
longer exists. Information submitted to the agencies by the
rancher was ignored (see enclosed sheet for more details)

In this particuli.” case, if the land owner had not on his own,
recorded and documented stream flow variance for a number of
yvears including drought and wet years, he would have had to rely
z0lely on the company's data to determine the amount of
replacement water r.veded. Their records made such a mockery of
any possible accurac: or integrity of recording that the company
found it more expedient to simply buy out the total dude ranching
operation. 1 don't think this is the way that any of us believe we
should solve our prolrems. Buying out what is considered a
hindrance is not accentable. ‘

This situation il ustrates a number of problems with Montana
law. Certainly this kind of large scale water disruption is
unacceptable. Suffice it to say that the company felt it was obvious
that their drilling caused this extreme example and that
ultimately they would be responsible.

Under 889 monitoring of all the water resources both up and
down stream would have been identified and evaluated. When the
company applying for a mining permit knows it will be responsible
to replace fully or guarantee the existing quality and quantity of
water they undoubtedly will be prudent in where and how they
mine. All property owners both up and down stream will be
aware of this monitoring and will have the opportunity to add any
other information they feel important in evaluating the quality
and quantity of the water. Once the water resource is completely
and accurately evaluated then the company and the Department of
State Lands can determine what kind of bond will assure everyone
that this resource will be fully protected.

Predicting underground water movement in broken and rocky
substrata such as we have in many parts of Montana is not a
perfect science. To insure the proper and fair administration of
mining, this bill includes the understanding that the company, and -
not the people of Montana, will be responsible for the added costs
o1 guaranteeing that we can adequately protect our most
important resource..... water.

Thank you for your attention and I sincerely urge your
support of HB 889 and 956.
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SPRING CREEK HB_ 889+ 9256
"No-Name Creek" ' )

Listed below are water flow data for Spring Creek as provided to
¥DSL by the Stillwater Mining Company. I am also showing my own
measurements taken during reasonably corresponding perlods of time.

Stillwater Nining  John Mouat's

Co. Neasurements - Measurements
September 1987 161.6 GPM -
January 1988 161.6 GPM * 711 GPM
February 1988 161.6 GPM 328.5 GPM
March 1988 161.6 GPM 909 GPM
April 1988 , - 986 GPN
May 16, 1988 - 1,431.5 GPM
May 27, 1988 76.3 GPM * Dry

* Presumably made on the day Spring Creek was interrupted
by Stillwater Mining Company.

My measurements are based on actual weekly computations which
were taken by myself. These computations can be verified by photos,
sworn statements by the previous owner of Stillwater Valley Ranch
for over 30 years prior to my purchase of the ranch in 1968 and other
corrobtorating data.

I do not know the basis of Stillwater Mining's measurement compu-
tations,, but am quite certain that the probability of water flow in
Spring Creek being identical for 4 months in a row, taking into con-
sideration the variables of hot weather and cold, rain and shine,
summer and winter, windy and still, and all the other factors that
affect water flow, 2re one in a million or thereabouts.

Summary Comments Concerning the Credibility of Water Flow Data
Shown by NDSL on Page 29 of their Environmenial Assessment (EA)

1. In presenting water flow data on Nye Creek and Spring Creek
(No Name Creek), MDSL used only input from two mining companies. They
did not come to me, the landowner for such data. This is wrong!

2. MDSL presented water flow data on Nye Creek from 2 different
mining companies. The data which they reported is so disparate that
there can be no credibility in the information presented. Despite thi:
incredible variance in water flow data, it was still presented to the
public as believable information.

3. Paragraph "M" of your EA (page 69) states as follows:

"Flows from No Name and Nye Creeks may be permanently
altered" and mining operations "would permanently affect the
aesthetics of this area™.

Assume for a moment that Anaconda Mining had commenced mining



P. O. Box 448 — Gardiner, Montana 59030

Testimony of the Bear Creek Council in support of HB-889 and
HB-956, March 8, 1991

Mr. Chairman, members of the Committee, my name is Miriam Skertich. |
ovwn my home in Jardine MT directly beneath the Mineral Hill Mine. | am
~speaking on behalf of the Bear Creek Council, a local grass-roots citizens
group of over 50 members and supporters. We have always been concerned
about the challenges to water quality presented by mine developments. We
have even started our own macrobiotic water quality monitoring project to
keep track of what is going on in Bear Creek and the Yellowstone River.

My ovrn personal experience should help explain why we want this
legisiation. As part of the dust suppression plan during construction of
~ the mine, Magnesium Cloride was sprayed on the roads. The contractor .

~used mine property adjacent to ours to mix this material. Spilledor
excess material was dumped on the ground and a rain washed it into my
well. The well water was not only undrinkable, you couldn’'t even wash in
it. We went to the mine with the probiem but they never would admit
responsibility. After several months of head-butting we eventually hired
an attorney and several thousand dollars later the mine finally drilled us a
nevr vell. At no time did they accept responsibility and we had to sign a
release to get our water fixed. -

If a good water protection plan had been in place this incident should not
have happened. Even had a similar accident taken place both we and the
company yrould have been better off with our bill in place. We would have
gotten our well fixed within days, instead of months. More important, it
would have saved us the legal fees and headaches. It would also have
saved the company their legal fees and administrative time. If they were
candid about this it probably cost them almost as much to run us around as
it did to fix the water.
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Hocuse Natural Resources Committee
Capitol Buildin
Helena, Mt. 59620

R.E. In support of HB 956

Dear Committee Members:

The most devastating effects of current strip mine methods
.are to the acquifers which are encased in the overburden and in
the actual coal beds. These acquifers are underground streams
which are a part of the delicate natural balance of the region.
Moreover, this groundwater, a resource which is not even owned
by the coal companies, is treated by them as an aggravation rather
than as an integral part of a mining and reclamation plan.

At the Rosebud Mine, operated by Western Energy Company,
dragline operators encounter large amounts of water. The major
portion of the mine was once a vast water recharge arez (see
Renick studies). Groundwater flowed into the area and was filtered
as it flowed through the coal beds. The water then exited down
syncline to become part of a complex system of springs and
intermittent streams. Now, however, as the huge draglines plunder
the overburden, the water collects in the mine cuts (see attached
map and pictures). The result has been a toxic blending of
total dissolved solids and soluable salts.

This noxious water is then pumped to an unused pit or to
an unsealed holding pond at the perimeter of the mine where it
seeps down syncline and pollutes water, soils and vegatation for
wiles and miles. Where once we could rely on a steady, palatable
supply of water for livestock and domestic use including wells and
springs which we have established water use rights, these water
sources have had to be abandoned. Further, the large quantities
and degraded quality of the water has rendered acres of our
ranch property unusable. Soils have become saline-ridden where
only salt-tolerant grasses grow., Trees have rotted and died =zt
an accelerated pace. Swamp lands have replaced grasslands. In
addition, habitat no longer has a reliable, healthy source from
which to drink.

All this because government regulations have never been written
to protect the abundant grourwater veins which naturally cu-exist
with the coal beds. A mine plan which requires numerous sites to
discharge mine waste water into the headwater of creeks which
sustain our ranch should never have been permitted as was the cass
with the Rosebud Mine. A truly non-polluting industry would have
intercepted the water, purified it, and created a system whereby
it could continue on its natural pathway. Instead our ranch operation
and miles of land have been impacted.




2

New, specific, and enforceable regulations are needed to
prevent further destruction. If the Saudis can purify sea
water for drinking, it is not beyond the technological means
or the moral responsibility of government to settle for
anything less.

HB 956 should be passed without amendment. It is without
doubt the most progressive and necessary legislatlion effecting
Montana‘'s future. We, as a state, have no future without our
water.

Sincorely.

d MQ\X\ SN

Patty Kluver
Rt. Box 2046
ForSJth. Mt. 59327
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Rep. Bob Raney Ekrhun--;L’q‘ e
Chairman—-Natural Resources Committee , DAT - m

House of Representatives g4 —
State Capitol HB g
Helena, MT 59620

Dear Rep. Raney, .

Concerning the hard rock mining groundwater protection bill, HB
889,1 would like to express my strong support of this action. I
think it is long overdue.

My family and our neighbors have become very concerned about our
groundwater since a mining company began exploration in 1986 on
East Butte of the Sweetgrass Hills; The "Hills" are located in
northern Liberty and Toole counties along the Canadian border.
They serve as a sole source aquifer to the surrounding farms,
ranches and small communities and in addition are damn nice to look
at. :

In existence now are three major rural water lines coming out of
the "Hills", each serving from 100 to 150 farmsteads (2 to 3
hookups per farmstead) and each running from 100 to 200 miles
across the dry rolling prairies, providing excellent water where
there was very little and of poor quality.

The mining compahy pulled out last year probably for a couple of
reasons, negative test results and strong resistance from the
area's residents; and this resistance was not all from those
involved with environmental organizations but mostly from those
who became very aware of an important resource being seriously
threatened. Don't get me wrong, we were not in any way against
industry coming into this area but just the opposite; however this
development had -the potential of affecting our own industries
negatively.

The local conservation District did sponsor a tour of the Zortman
Mining Company's operation in the Little Rockies in Phillips County
to get an idea of the scope of a gold strip mine using the cyanide
extraction process for low yield ore. It was an impressive
operation but the amount of mountain they were moving left a
lasting impression on those concerned about the Sweetgrass Hills.

Because of the 1872 mining law'the local residents have very little
control in spite of established water rights, leases etc. So in

closing I would say that this extra protection provided by HB 889
is badly needed. Thanks for listening.

Sincerely
dly Ma -

Arlo Skari Box 296, Chester, MT 59522
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FOAM
Fishing Outfitters Association of Montana
P.0. Box 275
Sheridan, MT 59749

House Natural Resources Committee
Representative Bob Raney, Chairman

The Fishing Outfitters Association of Montana (FOAM) supports the
preservation of Montana's water gquality. The continued high
quality fishing in Montana is a resource that must be maintained
by careful stewardship of all our resources, especially those
that impact our streams and underground water supplies. HB-889
and 956 1s an effort to preserve the quality of Montana water for
all users. We wish to go on record as supporting that effort.

Fishing Outfitters Association of Montana
Al Gadoury, President
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Beartooth Alliénce
P.0. Box 1141
Cooke City, Mt., 59020

February 21, 1991

Representative Jim Southworth
House Natural Resources Committee
State Capitol

Helena, Mt. 59620

Dear Mr. Southworth,

My name is Wade King and I am the chairman of the Beartooth
Alliance, an_affiligte of the Northern Plains Resource Council.
We organized in response to possible development of a mine by
Crown Butte Mines/Noranda Minerals Corp. Our area has already
seen water resources destroyed by historic mining. The community
of Colter Pass is only two miles from the proposed mining area.
The mined own baseline studies show that the water table is as
shallow as one foot below the surface in some areas. The potentiai
for catastrophic water degradation is enormous. Under current
law the citizen whose water is degraded is responsible for proving
a developer is responsible for that degradation. Most citizens
do not have the expertise or the money to hire a professional who
could prove this. This puts the mining developer in a position of
cdllecting their own baseline data (which can be falsified), and
using their lawyers and political pressure to show they are not at
fault, even if they are. If water is degraded so badly that it is
unsafe the mines simply buy out landowners, most who do not wish
to leave. This leaves us with an unhappy citizen and loss of pre-
‘cious water resources.

House ‘bills HB 889 and NB 956 would prevent many of these
abuses from taking place. By shifting the burden of proof to the

developer they would need to protect water resources in a manner

o fee F 8{‘7 Mard Rl [l raiAy CATOK
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that would lead to less chance of water contamination. More com-
plete independently authorized studies would give more complete
background information that would be very useful should litigation
take place. The provision of the bill that requires financial
assurance for restoration or replacemnt of water resources would
make sure that the State will have the money to provide water if
the mining company fails to do so. This assures that the tax-
payers won't have to foot the bill as we do when mining companies
forefeit their reclamation bonds.

These bills would also allow private citizens to report
violations and gain better access to water resource information.
The Beartooth Alliance, 180 membrs strong, urge you to

support HB 889 and NB 956. Thank you,

Respectfylly submitted,

U\) bgd

Wade” King
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BEARTOOTH ALLIANCE
BOX 1141
COOKE CITY, MT 59020
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February 27, 1991

Dear Fepresentative Southworth,

]
H

T

Me are writing to vou in regards to House Bill 88%. We
supDort this bBill and wrage vou to do =0 also,

Me ars ranchers and water contamination due to mining could
e the ruination on our livelihood ano also +or owr
generations to come. Our ranch i1s near the platinum—pladium

mine on the Stillwater.,

The provisisons in the bill would certzinly insure that all
areas are covered that could be overlooked when a mine is
issued a permit. Me aleo agree that the burden of proof
for  water damages should be on the mining company. If they
have the revenue to pursue the permit and the mine operation
they certainly can cover any damages to water.

et'e keep Montana®s waters pure, clear and unspoiled by

mining operations.
Please support House RBill 88%. Montana iz worth it.
SQincerely,

Aol + /%%Mm

Faul and Cat nohoe
F.o. 250
Mve, MMontana S90&1
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HB 889

House Natural Resources Committee
March 8, 1991

Testimony of Alan L. Joscelyn

I. Current Law Contains Comprehensive Water Protection
Measures:

The current law already provides for full protection
of Montana's water resources and of the rights of water
users.

A. Impact Prevention Measures: The following pro-
visions insure potential impacts of mines on water
resources are anticipated and minimized to the extent
possible:

The Metal Mine Reclamation Act, Part 3 of
Chapter 4, Title 82, MCA provides:

Every application for an operating permit must
include ground water and surface water hydro-
logic data gathered from a sufficient number of
sources and length of time to characterize the
hydroclogic regime (82-4-335);

Every application must include a comprehensive
relcamation plan providing sufficient measures
to prevent the pollution of air or water and the
degradation of adjacent lands (82-4-336);

Every permittee must post a performance bond
conditioned upon faithful performance of the
requirements of the act (82-4-338) (a $38
million bond, most of which was to insure pro-
tection of water quality, was required by the
Department from Golden Sunlight Mines in 1990);

The Department of State Lands must deny a permit
if the plan of operation or reclamation con-
flicts with provisions of Montana's Water
Quality Laws (including the non-degradation
provisions).

Montana's Environmental Policy Act, §§75-1-101,
MCA, requires comprehensive assessment of impacts, includ-
ing cumulative impacts of all aspects of a proposed mining
operation, including impacts to surface and ground waters.



B. Protection and Enforcement Provisions: The
following provisions of Montana law prohibit interference
with water rights and pollution of surface or groundwater,
and provide means for addressing and correcting violations:

Montana's Water Quality Act, §875-5-101, MCA
prohibits pollution or contamination of
Montana's surface or groundwaters and provides
the Department of Health and Environmental
Sciences with full authority to address, stop
and correct and violations.

Montana's Water Use statutes, generally
§§85-2-101, MCA, provide for determination,
recognition and protection of the rights of
water users, including providing full authority
for redress of any interference with valid
rights.

The Metal Mine Reclamation Act, and specifically
§82-4-355 MCA, enacted in 1985, provides special
protection for water users from impacts caused
by mining. The section provides that anyone who
feels their water use has been affected by
mining can file a complaint with the Department,
giving the Department full authority to require
the miner to replace the water in like quality,
quantity and duration.

Under prevailing principles of tort law, any
person who feels a mining company has interfered with his
or her use of a water resource may bring an action in
court for full recovery of damages. Possible causes of
action would be for trespass, strict liability in tort,
nuisance, and/or inverse condemnation.

I1. The key provisions of HB 889 suffer constitutional
infirmities:

A. Section 17, subsection (2), requires the Depart-
ment to presume, for purposes of enforcement of the water
protection plan, that the mine is responsible for any
change in water resources or beneficial uses in the water
protection area, or if any user incurs higher operating
costs. Because there are so many other potential causes
of such changes, this presumption appears to violate the
due process guarantees of the U.S. and Montana Constitu-
tions. Changes may be caused by natural erosion, by
weather and precipitation cycles, by agricultural

-2-
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practices, by other human activities, by earthquake, by
fire. With regard to higher operating costs, this pro-
vision would make a mine responsible for changes caused by
an increase in electrical rates.

B. Section 17, subsection (9) would replace an
action by a water user for damages in the court system
with an administrative hearing (presumably before the
Department of State Lands), wherein the mine operator has
the burden of proof, by clear and convincing evidence.
This provision appears to violate Section 26, Article II
of Montana's Constitution, which provides that the right
to a trial by jury shall remain inviolate.

III. The bill suffers a host of other technical problems:

The bill makes numerous changes in existing law which
raise many unanswered questions:

A. New definition of beneficial use. Would grant
protection for virtually any use of a water resource by
anyone, no matter whether a one time, casual use. More
urgently, the provision raises questions as to how it
should be meshed with existing water rights law. If the
bill passes, will a fisherman be allowed to apply for and
obtain a water right? Section 17, subsection (1), requir-
ing comparison of a mine's right with other "beneficial
uses" seems to indicate yes. Otherwise, how can seniority
be judged?

B. Permit Decisionmaking. Section 16 implements
new procedures for decision making. The whole purpose of
Section 82-4-337 has always been to provide for some
expediency in decision-making. The new provisions would
require a full administrative trial type hearing by the
department on any permit decision upon request of anyone
who claims an interest. This would greatly increase the
lenghth of time for permitting. It would also change
court review from a de novo hearing of issues by the court
to judicial review under the Administrative Procedure Act.

What happens if after a hearing the Board modi-
fies its decision. Does the full process start over with
a new hearing? Apparently so, but this isn't made clear.

Section 3, subsection (24) is phrased so gener-
ally that swimming pools and toilet tanks would have to be
included in the inventory of water resources.



Section 10, Financial Assurance: The existing
bond provisions already require bond to provide against
anything which is forseeable. How do you determine a
financial assurance figure to provide against the
unforeseeable.

Section 10, subsection (2)(d) provides for the
obtaining of water restoration and replacement insurance.
To my knowledge there is no such product.

Section 18, subsection (3) purports to put the
burden of proving necessity for expanding the water pro-
tection area on the water user, but in fact the burden is
on the permittee once the user "demonstrates" a use has
been diminished.

Other technical problems exist too numerous to
mention here,.

In summary, comprehensive protection already exists
for water resources and water users. In attempting to
extend protections by the extraordinary means contemplated
in HB 889, constitutional protections would be violated.

7184A
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MONTANA BUREAU OF MINES AND GEOLOGY
MONTANA COLLEGE OF MINERAL SCIENCE AND TECHNOLOGY
BUTTE, MONTANA 59701
(406) 496-4180

Robin B. McCulloch
Staff Field Agent
Mining Engineer

Following the nationwide destruction of the metal mining
industry in 1985, Montana was left in a wake of unemployment. Less
than 938 people were working in an industry which had formerly
employed 2,294. Payroll dropped to less than $27 million.

As the economy slowly recovered, companies started investing
time and money in the State. Since 1987, exploration companies have
invested $20-25 million per year in Montana with annual exploration
expenditures peaking in 1989 at $28.5 million. Employment is
currently around 2,200 with annual payroll and bonuses exceeding
$74.2 million.

Mining companies invested $535.5 million in the 1980s with peak
investment years being 1982 with $151 million, 1987 with $156
million, and 1988 with $89.8 million. These amounts represent
initial investments, while capital improvements on those properties
average $58.2 million per year. The mines employ thousands of
individuals indirectly in up to 1,022 companies as they spend over
$195.3 million for goods and services supplied from all over the
state.

This growth trend is expected to continue into the ‘90s’ at the
same slow steady pace. We can expect mining companies to invest up
to $580 million in five new mines and one proposed increase in
production. Annual capital improvements can be anticipated to
increase to $70-90 million per year. Employment will increase
another 1,600 to total of over 3,850. Payroll for metal mining may
increase from $74.2 million to $132.9 million by the year 2000. And
most important, much of the needed jobs will be in rural sections of
counties which presently have little hope for jobs with the timber
industry declining.

However, the future may not develop as I predict because mining
is a business and as a business must be profitable and operate under
a reasonable risk factor. You can see how sensitive mining is to
prices and the economy, as we see production cut-backs at the
Stillwater mine, near Nye; New Butte Mining in Butte; and the
temporary closure of the Basin Creek mine, near Basin. Many medium
sized operations are presently on hold or are being sold, as present
economics won’t allow development. You also have to realize that it
takes 5-7 years to bring a mine on line and you have to project
operating costs and commodity prices for more than 30 years to
decide whether or not to start development.

THE BUREAU OF MINES AND GEOLOGY WAS ESTABLISHED BY LAW IN 1919 AS A DEPARTMENT OF MONTANA COLLEGE OF MINERAL SCIENCE AND TECHNOLOGY, TO PROMOTE
EFFICIENT DEVELOPMENT OF MONTANA'S MINERAL RESOURCES BY GATHERING AND PUBLISHING INFORMATION ON THE GEOLOGY, TOPOGRAPHY, AND MINERAL DEPOSITS OF
THE STATE INCLUDING METALS NON-METAI S COAL Ol GAS AND LINDERGROUIND WATER SUPPLY



House Bill 889 represents an unreasonable financial obligation
and risk to the mining industry. If passed, exploration will
whither and die and mineral development will stop. Existing mining
operations will close as the bill will change their economic status.
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TESTIMONY ON HB 889 HB.

PRESENTED-BY M. K. BOTZ, P.E.
March 8, 1991

CHAIRMAN RANEY AND NATURAL RESOURCE COMMITTEE MEMBERS,

For the record, I am Maxwell K. Botz, President of Hydrometrics, Inc. and I have
resided in western Montana for over 25 years. I am a professional hydrologist
and have considerable experience in working on groundwater and surface water
resources and have dealt extensively with water resource developments and
problems in Montana associated with municipal, agricultural and industrial
projects, including mineral developments. I spent six years on the faculty of
the Montana College of Mineral Sciences and Technology and with the Montana
Bureau of Mines and Geology, and four years as an Environmental Engineer with the
Montana Department of Health and Environmental Sciences, Water Quality Bureau.
I have worked with, administered and helped develop numerous water-related
requlatory programs in Montana, and have a strong personal and professional
commitment to protection of water resources in Montana.

House Bill 889 states its intent is to protect water resources; however, close
review of this bill shows it is complex, contains sections that have little or
nothing to do with water resources protection, 1is very duplicative of
requirements contained in existing laws and regulations. This bill also has many
sections that are difficult to understand and would be virtually impossible to
administer. The bill mandates a very large regulatory and financial burden on
both industry and the State of Montana, yet does not provide protection of water
resources beyond that now provided under existing laws and rules.

Specific problems with this bill are:
- 1) Duplication of Existing Laws and Rules

Nearly all provisions of this bill that relate to water resources studies
to be conducted, information to be obtained and the evaluation of
hydrological systems duplicates the existing regulatory framework of the
Department of State Lands, the Department of Health and Environmental
Sciences, the DNRC or MEPA/NEPA requirements.

The requirements for water resources inventories, however, are greatly
expanded. For example, under this bill (Section 4), a typical water
resources study area would be 25 square miles or Targer regardless of
whether there is any possibility of impacts from the proposed operation.
This makes no sense and imposes a very substantial and extremely costly
burden on the development. Similarly, the vague definition of "beneficial
uses" and "water resources" would result in costly inventory and
evaluation of water resources features that have no relationship to the
proposed development.




The existing law is clear -- application for a hard rock mining permit
presently must demonstrate that the operation will protect water resources
both during the operational phase and during and after reclamation.
Sections of this proposed bill duplicate those requirements and Section 10
- a new section - requires bonding for restoration or replacement of water
resources. This already is included in DSL and federal regulations. In
Montana, all proposed developments must show they will not interfere with
the rights of other water users and these proposed developments must meet
the very stringent water quality requirements of the State of Montana
including the nondegradation of water requirements of the DHES.

The effect of Section 17 and 18 of this bill on mining in Montana is easy
to predict. It would prohibit any new mining operations in Montana! The
requirement to restore beneficial uses in the mined area to approximately
original conditions could not be met given the definition of beneficial
uses. The procedure for claiming and showing water impacts from mining
invites spurious claims of damage to water resources and mandates
extremely costly investigations of these claims. In my experience, mining
companies have shown no reluctance to evaluate any reasonable claim of
water resource damage from their operations and have promptly resolved any
problems created by their operation. Sections 17 and 18 of this bill
would "open the door" to any and all persons to claim damages even if only
to cause harassment and financial hardship.

Requirements Not Related to Water Resource Protection.

This bill contains several complex and vague sections not related to
protection of water resources such as:

a) Requirements to define priorities and values of aesthetics and
wildlife habitats (SECTION 3.);

b) Restrictions on companies doing business in Montana having any
violations of federal or state mine reclamation laws or rules in the
United States (SECTION 21 and 22.).

In summary, this bill does Tittle to improve water resources protection but does
impose complex, unnecessary and very expensive requirements that would further
financially burden regulatory agencies and mineral developments in Montana. I
appreciate the opportunity to provide this information to your committee. There
is no doubt that it is important to protect our water resources, but this bill
is regressive -- not progressive.
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BEFORE THE NATUR%L RESOURCES COMMITTEE
F THE
MONTANA HOUSE OF REPRESENTATIVES, 52ND LEGISLATURE

In the Matter of House Bill No. 956 )
To Generally Revise the Montana Strip )
and Underground Mine Reclamation Act )

My name is Dave Simpson; I reside at 844 West Fifth Street in Hardin, Montana. I am
employed by Westmoreland Resources, Inc., as Vice President, Operauons and I am here
to testify in opposition to House Bill 956.

Westmoreland Resources, Inc. owns and operates the Absaloka Mine, a surface coal mine
in Big Horn County, which in 1990 produced 4.47 million tons of coal. Since 1975, I
have been responsible for environmental permitting at Absaloka Mine, and I have first hand
knowledge of mine permitting requirements, including hydrologic requirements,
administered by the Department of State Lands.

House Bill 956 would only duplicate existing requirements for hydrologic investigations,
water protection and water replacement imposed on coal mine operators under current law
and regulations. This bill seeks to solve a non-existent problem while, imposing increased
costs, longer permit delays and extended bond liability on mine operators.

To quote all of the existing statutory and regulatory language regarding hydrology and
water protection would require many pages, so I will only highlight current provisions.
Statutory requirements include the following:

» Affected water resources must be rehabilitated, and all known or readily
discoverable past and present uses of water must be investigated (82-4-222(1)).

¢ There must be a determination of probable hydrologic consequences both on and
off the mine site, and cumulative impacts of all anticipated mining on hydrology
and particularly water availability must be identified (82-4»222(1)(m))

¢ Maps must be submitted showing pre-mining water resources and post mining
surface and underground drainage plans (82-4-222(2)).

* In determining the amount of the bond, all costs of the reclamation plan, including
water control, must be considered (82-4-233(3)).

* A permit may not be approved if the plan does not "prevent material damage to the
hydrologic balance outside the permit area”. (82-4-227(3)).

* A coal mine operator must replace a water supply adversely affected by coal mining.
Removal of coal or description of an overlying aquifer is considered "prima facie
evidence of injury". (82-4-253).

Regulatory requirements for hydrologic information to be included in a permit application
are quite detailed, and include "all hydrologic and geologic data necessary to evaluate
baseline conditions, probable hydrologic consequences and cumulative hydrologic impacts



of mining" (ARM 26.4.304). The applicant must include a plan for protection of the
hydrologic balance (ARM 26.4.314), and detailed plans for monitoring of ground water
and surface water (ARM 26.4.645 and 646). ARM 26.4.648 specifies that:

"The permittee shall replace the water supply of any owner of interest in real property
who obtains all or part of his supply of water for domestic, agricultural, industrial, or
other legitimate use from surface or underground if such supply has been affected by
contamination, diminution, or interruption proximately resulting from strip or
underground mining by the permittee".

It is hard to imagine hydrologic requirements more stringent or review more thorough than
exists under the current regulatory program administered by the Department of State Lands.
For example, Westmoreland Resources has installed over 130 monitoring wells in
conjunction with its mine operation, and hydrologic data included in its permit application
package fills four 3-inch binders. The proposed legislation of House Bill 956 is
unnecessary because present law and regulations protect hydrologic resources and water
users from any potential adverse effects of coal mining.

What, then, would be the effect is this bill becomes law?. First, an applicant for a mining
permit would be required to study hydrologic conditions within an arbitrarily designated
"Water Protection Area” (Proposed 82-4-203(37)) extending a minimum of one mile up-
gradient, two miles cross-gradient an three miles down-gradient of the application area.
The hydrologic study for a permit area of one square mile would be 25 square miles,
regardless of any hydrologic boundary which might exist. Present rules specify hydrologic
sampling one mile up-gradient and 3 miles down-gradient, while guidelines used by DSL
prescribe the scope of ground water investigation based on local aquifer characteristics.
Hydrologic studies must extend sufficiently beyond the site boundary to allow assessment
of any potential off-site impacts. Clearly, the present approach is superior to an arbitrary
definition of a "water protection area", since site specific conditions can be addressed.

Also, no provision is made for access to private lands to conduct hydrologic sampling and
investigations. Any statutory mandate for a hydrologic study area must include provision
for free and unrestricted access to private lands in order to collect the required data.

The "water protection plan” defined in Proposed 82-4-203(38) and which would be
required by Proposed Section 82-4-221(1) of this bill is identical to the present requirement
under ARM 26.4.314 for a Plan for Protection of the Hydrologic Balance; any new
requirement for a "water protection plan” cannot possibly be more rigorous than under the
present regulatory program.

Proposed 82-4-221(1)(m)(iii) specifies that the hydrologic baseline study must be
conducted for two years prior to application for a mining permit. Such a requirement
would add a full year to the lead time required to obtain a mining permit in Montana, since
baseline studies must now be conducted for at least one year.

This bill would require an applicant for a mining permit to pay a "water resources
assessment fee" in addition to the basic application fee. This fee is to cover the cost of DSL
review of the water protection plan, and represents a significant new cost to a permit
applicant, in addition to environmental impact statement fees currently paid under MEPA,
which accomplish essentially the same thing.

Currently, bond posted by the applicant must be sufficient to cover all costs of reclamation,
including water replacement. This bill, in addition to duplicating the current requirement,
would require a separate "water restoration and replacement financial assurance” separate
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from the bond. This would clearly be a duplicative and unnecessary financial burden.
Furthermore, this "financial assurance” would not be eligible for release "for a minimum of
ten years after the release of the performance bond," which must remain in force for a
minimum of 10 years after reclamation is complete. Hence, this bill seeks to double the
minimum period of financial responsibility from 10 years to 20 years after mine closure.

- Such a requirement would add significantly to the bonding costs and long-term contingent
liabilities associated with bonding. Some companies may find it impossible to obtain
bonds to cover this extended liability period.

The "public information hearing” (Proposed 82-4-231(8)(f)) is a repetition of the provision
for an "informal conference" authorized by 82-4-231(8)(e), and which "any person having
an interest that is or may be adversely affected” may request regarding a permit decision.
The proposed language would allow "any resident of this state" to request a "public
information hearing," however thereby eliminating the requirement for legal standing.
Proper standing must continue to be a prerequisite to any legal challenge.

New Section 18 would require the Department to "presume that water resources and
beneficial uses in the water protection area have been diminished or degraded by the
permitted operation if the number, location, quantity, rate of flow, quality or hydrologic
characteristics of water resources are diminished or degraded, or if water users in the water
protection area are incurring higher costs in obtaining or maintaining water resources for
beneficial uses than under the conditions that existed prior to the commencement of the
permitted operation”. This provision is especially onerous because there are many reasons
why water supplies may be degraded or higher costs may be incurred. In eastern Montana,
severe drought conditions have persisted since 1979; precipitation in ten of the last twelve
years has been below average, and ground water declines, diminished spring flows, and
dry stock ponds are the rule rather than the exception. Wells, like any other man-made
facility, do not last forever, and production may decline over time. Spring developments
silt in, and differences in land use such as cropping and logging affect surface water yields.
Agricultural practices, including fertilization, pesticide application, cropping and grazing
practices affect quality of ground and surface water; saline seep is a good example of
agricultural impact on water resources. Inflation alone is certain to increase the costs of
"obtaining or maintaining water resources for beneficial use.”

A mechanism exists under present law which requires a mine operator to replace water
supplies adversely affected by a mine operation, but a blanket presumption of cause and
effect would require that a mine operator be liable for water replacement whether the
operation is at fault or not. The operator would have the burden of proof at an
administrative hearing to show that the permitted operation did not cause water supply
degradation, and if he is successful, the Department "may" order the water user to
reimburse him for water replacement costs. But there is no provision for reimbursement of
a mine operator in this circumstance for legal and other costs incurred in bringing the case
to hearing. If the mine operator is found to be at fault, however, he must reimburse the
water user for costs incurred to participate in the hearing. Such unequal treatment would be .
certain to generate frivolous claims of water degradation.

Language would be added to 82-4-251 which would prevent an operator who "has violated
federal or state mine reclamation laws or rules” from receiving another permit. Under
present law, this prohibition applies only to bond forfeiture; a permit may also be
suspended or revoked based on a pattern of violations. The reclamation rules are very
complex, and every operator in the state has received notices of violation for technical
infractions resulting in minimal environmental harm. The proposed expansion of criteria
which would prevent permit issuance can have no other purpose than to prevent future coal
mining in Montana.



This bill seeks to revise Section 82-4-252, Mandamus. Interestingly, the following‘
language is stricken:

Knbwingly making false statements or charges in the affidavit subjects
the affiant to penalties prescribed in 45-7-202.

One can only wonder what motivation there might be to remove language authorizing
penalties for knowingly making false statements or charges in an affidavit charging lack of
enforcement of the Strip and Underground Mine Reclamation Act.

Viewed from a cost-benefit standpoint, House Bill 956 has significant costs and no
benefits. Water protection is a strong priority of present law, with emphasis at least equal
to mined land reclamation and revegetation, and the proposed requirements would have no
incremental benefit. The costs to mine operators, however, would be many:

* Increased hydrologic baseline study costs resulting from the arbitrary "water
protection area”.

* Doubled cost for hydrologic baseline studies stemming from the increase in length of
study from one to two years.

* Costs resulting from an additional year added to the lead time to obtain a mining
permit.

* Duplicate bonding costs associated with the "water restoration and replacement
financial assurance".

¢ Additional bonding costs due to extending the liability period for the "financial
assurance"” to 20 years.

» Imposition of a "water resources assessment fee".

* Costs of defending against frivolous claims of water degradation with no way to
recover legal costs.

* Costs of defending against frivolous mandamus actions.

The Federal Surface Mining Control and Reclamation Act of 1977, under which Montana
has primacy, established uniform environmental protection and reclamation standards for
surface coal mines in all states where coal is mined. Its purpose was to prevent a state from
gaining a competitive advantage for its coal producers by not demanding effective mined
land reclamation.

Enactment of House Bill 956 would place Montana coal producers at a competitive
disadvantage by imposing costs far in excess of those incurred by coal mines in
neighboring states. In a highly competitive coal market where pennies per ton determine
the fate of multi-million dollar long-term coal supply contracts, the unnecessary economic
burdens which would be imposed by this bill would have a negative impact on the
competitive position of Montana coal mines, and consequently, on employment and tax
revenue.
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Present law protects water resources and water users from potential adverse effects of coal
mining. This bill would provide no greater protection for water, but would impose greatly
increased costs to mine coal in Montana with no corresponding benefit. I urge you not to
pass House Bill 956 out of this committee.

Thank you very much for the opportunity to present this testimony, and for your
consideration of my views.

/()»L"Lc’/ W 2 o 3 7/
David W. Simpson

Vice President, Operations
Westmoreland Resources, Inc.
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My name is Fran Amendola. I am Chairman of the Environmental/Technical
Committee of the Montana Coal Council. The Coal Council represents the
interests of all the major producers in Montana as well as the interests of
several utilities throughout the country who purchase coal in our State, and
many suppliers to our industry. On behalf of the Coal Council, I offer the
following comments in opposition of HB 956 for your consideration.

REGULATORY OVERLAP

HB 956 is a bill which addresses an area of environmental regulation which
is already covered adequately by existing regulations. Currently, detailed
descriptions of hydrologic systems and protection of those systems and their
users are required under regulations enforced by the Coal & Uranium Bureau,
Department of Natural Resources Water Rights Bureau, and DHES Water Quality
Bureau. There are no areas of this bill which provide "protection" of the
water resource or user which are not addressed under the existing programs
cited abave.

Current regulations for nondegradation of surface and groundwater provide
protection of beneficial uses. Use classes must be maintained under these
regulations. Surface water quality of discharges from mining operations are
regulated under the Montana Pollution Discharge Elimination System,
administered by the WQB. Water Rights are protected by the DNRC. Last,
detailed description of hydrologic systems is required under MDSL rule 304,
the protection of the hydrologic balance is addressed under 314, prevention of
material damage, and restoration of impacted wells in addition to several
other aspects of hydrology are all required under current regulations
(631-652) administered by the Coal and Uranium Bureau.

On the other hand, HB 956 provides serious delays for permitting by
requiring 2 years of baseline studies, additional costs which will be consumed
by requiring an additional fund for potential impacts and proving innocence
when falsely accused of impacting a user, as well as longer liability periods
which can limit expansion by extending the bond release period from the
current 10 years to the proposed 20 years. It also imposes additional burdens
on the various state agencies by having them evaluate and pursue poorly
substantiated claims of impact as required under this bill.

If there is a great need to be more specific than the current regulations
are, all of these requirements can be summarized by expanding Section 3,
82.4.205(2)(a) by including the term "hydrologic protection plan" as part of
the required operating plan.

TECHNICAL LIMITATIONS

HB 956 presents several issues that are best left to regulation, developed
by individuals with technical expertise in the field of hydrology, rather than
to legislation. For example, the dimension of the water resource area, (1
mile upgradient, 3 downgradient, and 2 across the property) may or may not be
adequate. As a point of interest, current regulation requires 1 mile
upgradient and 3 downgradient unless otherwise required. Section 19 would
require an operator to explain all fluctuations in water quality or quantity,
natural and man-made, if a user has been impacted. It does not require the
user to demonstrate that the permittee is the cause, rather only that his/her
use is impacted. This even applies to individual users outside the "area".



Comments on HB 956 continued

Current regulations provide a vehicle for determining the appropriate size
of the study area, and parameters which are likely impacting from the
operations. These decisions should be made by technically trained
individuals, rather than being specified in the Statute.

LEGAL ISSUES

Section 2, Definition 38 of HB 956 attempts to regulate water resources
and beneficial uses outside State boundaries if they are within the boundaries
of the defined water resources area. This requirement is likely to end up in
a controversial legal dispute with no real winners except the attorneys.

These types of issues must be thoroughly discussed with neighboring states
prior to passing legislation obligating MDSL to take action.

HB 956 also raises the question of eminent domain for coal operators. In
order to monitor areas that may come under question, operators will need to
cover several square miles to respond properly. Access will be necessary,
with further disturbance likely. Has this been considered by the authors of
HB 9567

PROCEDURAL REQUIREMENTS

Procedurally, this bill is a nightmare. Requirements to reimburse MDSL or
contractor under MDSL supervision for all expenses necessary to review the
water resources protection plan is like writing a blank check to a consulting
company. Without budgetary constraints or cost concerns consultants can
become very expensive with the analysis inflated beyond adequate and
meaningful scope. Besides, many of these expenses are already included in the
EIS required for new operations at the expense of the operator under the MEPA.

Section (8) requires that no release from financial assurances be granted
until a hearing is held, upon request by "a resident of this state or any
person having an interest that may be adversely affected by the permittee's
request for release”. The same "expanded" hearings are required under the
submission of Plan, Section 11. Why should the hearing for the water resource
plan be different than other items in the mining and reclamation plan?
Individuals adversely affected may already file objections to the plan, and
request an informal hearing thereby requiring the Department to address all
concerns. Surely these hearings should be limited to adversely affected
parties.

New Section 18 requires that the operator be exclusively responsible for
providing alternate water resources and demonstrating their innocence once
accused of impacting the resource after the State has been notified. The
accuser has no burden of proof to show that the operator is responsible. The
accuser only has to incur higher costs for providing similar water resources,
regardless of natural variation in the system. While the state may reimburse
the permittee for the costs incurred providing alternate water, they are under
no obligation. In addition, all costs incurred proving their innocence will
not be reimbursed.
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Basically, the permittee is presumed guilty, must provide alternative
sources of water, and prove their innocence all at their own cost while the
user has only to show increased costs whether due to natural fluctuation or
inflation. This type of system could cost several thousands of dollars to
prove that you are not the source of the user's problem. Some reasonable
probable cause approach should be applied before the permittee is required to
invest this kind of money and time. State agency personnel will alsc be
bogged-down in this endless search for answers as well.

New Section 19 provides that water monitoring beyond the boundary of the
water resource area to be extended in response to a written statement and
supporting information by the user, unless the permittee can show why the
monitoring should not be extended. The user is not required to show that the
permitted operation caused the impact, only that the user has been impacted.
Regardless of man-made or natural variation, or whether the impact is the
result of the permitted.operation, the operator will again be responsible for
expanded monitoring or the costly burden of proof. This is a lose-lose
proposition for the operator. Additionally, there is absolutely no spatial
limitation to extended monitoring.

These comments are a general summary of the major concerns members of the
MCC have with this HB 956. This bill provides no additional environmental
protection while increasing the cost to permit, operate and regulate a surface
coal mine for both the permittee and the State of Montana. I strongly
recommend that this committee not allow this bill to go forward.

I appreciate the opportunity to submit these comments to you. Thank you
very much. '
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OFFICE OF SURFACE MINING b——
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DIRECTW ES SYSTEM [ 10/19/8

Water Rephcmnt

Approval: Titla: BEPUIYor

Subject:

1. FURPOSE. Thea purpose of this diractive is to provide quidanca for (1)
implementing the watsr supply replacement rsquirsmant of section 717(b) of
the Surface Mining Control and Reclamation Act of 1977 (SMCRA) where OSMRE
"is the regulatory authority and (2) svaluating weter supply resplacement

provisions of approved State regulatory programs. CXANIBIT. 3
2. DEFINITIONS. None. DATE._3-8-9)
HE__ 25,

3. POLICY/PROCEDURES.

A, Background. gaction 717(D) of SMCRA raquires that s person vho
conducts mrgacn fining activities "shall replace the water supply ¢f an
owner of intersst in resal property who obtains all or part of his supply
of water for damestic, agricultural, fadustrial or other legitimats use
fzom an underground or surfacs source where such supply has besn affected
by contamination, diminution, or iaterzuption proximatsly rasulting from
such surface coal nine operation,* The permanant program regulations at
30 CFR 816.41(h) iacorporate thease requiresments and also contain the
statenant that baseline hydrologic information rsquired in 30 CPR 780.21
and 780.22 shall be used to datermine the sxtsnt of ths impact of mining
upon surface watsr and groundwater.

In promulgating the permanant program regulations, OSMRE established a

, policy tramework within which watsr supply replacement im .to ovmur, This

© .directive clarifies QSMRE'S. publ.i.uhcd policy on watar -uppiy replacessnt.

" In the preamble to the final..1979 pommut progTam :-quhuon- on water
replacement (44 FR 15175, March, 12, 1979), OSMRE articulated three
qoncepts in response to eoements on the proposed mles. The fizst is that
SMCRA requires Isplacement, mot ca-ponncion. for water ioss. The secend
is that under.the normal rules of administrative law, the i{gitial burden

. 02 produetion and proof rests’ with the party asserting that a ,yatar supply

2 " bas been adversely affected. Third, OSMAE stated that SHCRA' :-quixll
Teplacement of the water supply ia all instances and that the landowner
cannot waive replacement, sinces such & waiver would not provide adequate
rotection for prusent- lessees o e,tot futurs ownecrs of the pcap.:'q
hwol."d. ; : '& e .,

In 190: OSHRE addad tho :mtr-iu at 30 CYR 816.41(h) that baseline
hydrologic information required in 30 CFR 780.31 and 780.22 (permit
application scatsnts) shall be used to deternine the extent of the impact
of ainipg upon surface watar and groundwater {48 TR 43980, Septesbar 26,
1983) . The ptnlbh }anqugo clarified that the‘alternative water mapply
© must de capcbl.c ot zutortng uh- water user's supply txm: was lost dus %0
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surfacae mining impacts, OSMRE also statsd that the water supply
replacamant requirsment ils tied to pre-existing uses and not tc the
poatnining land wuse. OSMRE affirmed that watsr replacement rights operate
in accordance with State water law and that the rsquirements of SMCRA do
not change these rights excapt for requiring cperators of surface coal
mines to replace affected water supplies. Furthermors, since SMCRA
requires a use be a "lagitimate” use before it can qualify for
replacement, OSMRE stated that any use that would be in violation of Stace
water righta would not be a "legitimate® usa,

In the preamble to the final 1979 rules on datermination of bond amount.
{currently found at 30 CFR 800.14), QSMRE sstablished a policy that has
important implicatlions for watsr replacement. Concerning situations

where ths unplanned consequences of mining, such as the nesd to abate
groundwater pollution, may result in an incresase in the cost of
reclamatlion, OSMRE pointed out that the regqulatory authority is authorized
to impose additional bond liability in order to ensure adequate funding to
completa the required abatemant work (44 PR 15111, March 13, 1979).
Although this preamble statement does not explicitly zefer to water supply

‘replacemeant, mining-rslated groundwatez pollution i3 ons of the primary
' causes of watar supply problems. The implications for water supply

roplacement are that the unanticipated costs of replacing a water supply

authorizes an increass in the bond amount.

b, Policy/Procedurss. OSMRE's policy ia cases whers thers has been
contamination, dimiaution, or interruption of a watsr supply proximately
resulting from surfacs coal mining cperations is to assure watsg
raplacement equivalent in tsxms of quality, quantity, and Quration to the
supply devaloped for the premining usa, Release of bond liability
sufficient to cover the cost of water supply replacement ghall not ccocur
untlil OSMRE is satisfied that thers i3 a contract batween the parmittee
and the landowner enforceable undex Statea laws that provides for onguing
watar replacement sufficient to allow the premining use to continue
without restrictions or limitations for a duration comparable tTo the
duration expected whera no mining had ccgurrasd.

(1) gQuality of Raglaqenent Watar suggl&es.

(a) A zeplacsment soursa is acceptable in terms of water
quality if the water quality of the replacement supply does not resgtrict
or limit the premining use. '

. {b) In accordance with 30 CFR 816.41(h), basalines data
contained in the parmit shall be usad to detsrmine impacts of mining upon
suxfase watar and groundwater. In addition to the hydrologic and geologic
information contained in the permit application pursuant to 30 CFR 780.21-
22, the regulatory authority may also use information conceraning the
location and depth of water walls in the pammic area and adjacent area (30
CPR 779.25(a)(10)) and information contained in preblasting survays (30
CFR 816.62) to identify and characterizs premining water supplies.
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If no haseline data for the particular agfected water supply exists or if
inadaquate data exista, then the accaptahility of the replacament water
supply shall be judged in comparison to water suppliss put to the saze
pramining use in the immadiate surrounding area., If no such supplies
exist, then the preaining use shall be classified and the raplacement
supply compared to the stata water quality standards £or the appropriate
use classification., If no applicabls state water quality standards exist,
then the replacement may be comparsd to applicable Padsral standards, such
as those established pursuant to the sSafe Drinking Water Act of 1974,

(s) To the extant the permit information is insufficiezt,
the burden of proof is with the party making the assertion that the water
wupply has bean adversaly affected, An affected party has the right to
request a Pedesral inspection pursuant to 30 CFR 842.12.

(d) Replacement watsr may be treatsd to achiave the required

(2) guantity and buration of Replacament Watar Supplies. A
Taplacement scurce i3 accaptable in tarms of water quantity if the
quantity supplied shall not restrict or limit the premining uge for a
duratien ¢cmparable to the duration expected where no mining had occurred.

(3) Coast of Replacement Watar Supplias.

{a) The permittee shall pay ths capital costs of installing
a ‘replacement watsr supply. If the use of well water can continue, a
pertiittes ghall pay the cost of dasigning, drilling, and completing a new
oy dasper well; purchasing and installing a pump; or purchasing and/or
installing a treatment system, as necsssary, If the replacement water
supply involves a hock up to & water supply system, cthe permittas shall
pay the hook-up costs, including fees, purchase of equipment and supplies,
and congtruction.

{(b) 1If a permittse provided or was ordered to provide a
temporary watar supply bsfore the replacement water supply is provided,
tha permittee shall pay the cust of providing the tamporary water supply.

(¢) Cperation and maintenancs costs assccilated with the
replacsment watar supply shall be borne hy ths landowner, unless such
costs are higher than those associated with the premining supply. In such
cases, the permittse shall make provizicn to offset tha increasad costs.

(4) Bond Releass. Bond cannot be rslessed until an agreement is
in place delineating ths rzesponrsibilities of the permittee in the pericd
following bond rsleass. The ragulatory authority has Jurisdiction over
replacsment requirsments only until final bond releass. Subsequently, an
agreenant hetween the permittse and the landowner is cont:olliaq and is
subject to applicable State or common law.
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¢. Cversight of State Drograms. When evaluating a State's
implewentation of its approved rasgulatory program, OSMRE parsounnel ghall
adhezre to any requirements or policies contained within or adjunct to the
approved program, Where a Stats program does not contain any specific
guidance on watar supply replacement, the State program shall be
considared no leas effective than Faderal requizements if program
provisions ares applied in a manner that is consiatant with this directive,

4. REPORTING gggu:nznzuws. Nota,

5, REFPERENCSS.
a. SMGRA. Sectiona 102(b) and 717(b)

b. PFaderal regulations. 30 CPR 715.17(8), 779.25{(a){10), 780,21-22,
800.14, 800,15, 816.41(h), B16.62, 816,133(¢e)(2) and 842.12

¢. DPoadaral Register, 44 PR 15197 & 15178 (March 13, 1979) and 48 PR
4398¢ (Septembax 26, 1983)

6, EFFICT ON OTHER DOCUMENTS. Nona.

7. EI!!CTIVE BATE. Upon issuancs.

8. CONTACT. Branch of Federal and Indtan programs, Divisien of
Regulatory Programs; Telephons (202) 343-1864.
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OPPOSITION TO HOUSE ERILL 889
TESTIMONY ON BEHALF OF THE "INDEFENDENT MONTANA MINERS"

FPrepared by Marvin W. Ratcliff
Mar 8, 1991

Chairman Bob Raney and Matural Resource Committee members:

I apologize for not presenting my testimony at the
session Mar 8, but the session lasted beyond my available
time. Please accept these brief comments. I will try not to
be redundant with testimony I heard given.

Thetre are only four items I will briefly describe for
your consideration:

1. When we look at "Water Resource (23) Beneficial Uses
(2) and Water users (24)" vyou see that this is all inclusive
of all water used anywhere at any time by any entity. It.
then becomes apparent that the mining industry is somehow
excluded from these entities, and their rights are not
considered the same rights as the rest of the world. If it
is in fact the water that is to be protected, rather than the
mining industry used as a punching bag, then the regulations
that are being proposed (and in fact those already in
existence) should be written to apply to all users. That
would include the farming community, Fish and Game, ski
lodges,etc. Without taking a great deal of your time to
elaborate on this point, consider: every irrigation well
should be considered under the same rules, {(guilty of
lowering the water table until proven atherwise by the
farmer). Runoff from a newly cultivated field damages the
creek, pollutes drinking water etc. Think of the-
implications.

2. Many of the proponents of this bill were: a, farmers
{who certainly would not want this bill to apply to their
operation); b, members of the Great Plains coalition that
testified in spite of the representative their group had
sent; c, people who had not been affected adversely by mining
(i.e. Noel Keough and others) who were locking forward to
using the guilty until proven innocent aspect of this bill to
continue their hatrassment and delay tactics against the
miners.

3. The unmanagable inclusion of "significant asthetics."
The administrative agency of this bill (I presume State
Lands) will be vulnerable tao attack from anyone whao chooses
to challenge their definition of significant asthetics.
Froject this law to apply to all water users (I am not sure
this has anything to do with water). My definition of



significant asthetics does not include all the cow pies
around a salt lick or under a shade tree aon top of a hill.
Mor does it include an ocuthouse on a lake shore or a strip of
barren land down a hillside called a ski run. This subject
can be elaborated to the extent of the imagination.

4. Finally, that which has been said in other testimony
without addressing the possible problem, ‘the regulations are
on the books to address the water problems and uses’. There
are in fact adequate regulations to completely control and
bond for potential water problems, and if this is true then
it is the agencies which are at fault for not administering
the existing regulations.

In summary 1 feel a need to emphasize:

WATER QUALITY AND CONTROL LAWS MUST BE WRITTEN TO INCLUDE ALL
WATER - USERS.

THE GUILTY UNTIL PROVEN INNOCENT ASPECT OF THIS LAW MAKES THE
REAL IMPLICATIIONS DEVASTATING, ESPECIALLY SINCE THE ACCUSER
HAS NO ACCOUNMTARILITY OR LIARILITY.

THE CONCEPT OF SIGNIFICANT ASTHETICS IS AN AMBIGUDUS,
UNDEF INAELE CONCEFT.

THE EXISTING LAWS SHOULD BE DUfLINED AND COMPARED WITH THE
ULTIMATE GOALS WITH REGARD TO WATER QUALITY, AND FIND OUT IF
ANY IMFROVEMENT IS NEEDED--——NOT CREATE A SERIES OF REDUNDANT

REGULATIONS.
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FACT SHEET ON THE He_ R

NATURAL RESOURCE REORGANIZATION BILL

This bill would reorganize three existing departments of
state government, and change their somewhat schizophrenic
missions into three distinct departments. The missions for
the three new departments would be:

1. Management of state public health issues (new
Department of Public Health),

2. Proprietary management over state land and water
resources (new Department of State Lands), and

3. Natural resource and environmental regulation and
permitting (new Department of Natural Resources and
Environment).

Simply stated, this bill changes the existing departments in
the following ways:

1. The Department of Health and Environmentai Sciences

- Contributes its Environmental Sciences Division to
the new DNRE and retains the Health Services
Division (which becomes the new Department of
Public Health), :

2. Department of State Lands

- Contributes its Reclamation Division to the new
DNRE and acquires state water projects from the
old DNRC, and

3. Department of Natural Resources and Conservation

- Accepts the Mine Reclamation Division from old DSL
and the Environmental Sciences Division from old
DHES and contributes state water projects to the
new DSL.

This bill would provide numerous benefits to Montana's
public and the regulated community, including:

1. Permitting for major projects (i.e., mines, major
facilities, industrial development, etc.) would be
processed by one new department (DNRE).
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Potential conflicts of interest (i.e., mineral
ownership and mine regulation at the old DSL and water
project ownership and water regulation at the old DNRC)
would be eliminated. Departments would be established
for the two distinct purposes of proprietary resource
management (new DSL) and resource regulation (new
DNRE) .

The new Department of Public Health would have a clear
mission and identity concerning important public health
issues (i.e., maternal and child health, communicable
diseases, health planning and licensing, etc.).

The reorganization would be accomplished in stages:

1) The first stage would occurr in July 1991
~involving the program exchanges between the old
DNRC and the old DSL.

2) The second stage would occur thereafter and
: involve splitting up the old Department of Health
and Environmental Sciences, thereby creating the
_ new Departments of Public Health and the
~ comprehensive Department of Natural Resources and
Environment.

GOV'S. OFFICE/Reorganization
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Northern Plains Resource Council
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Testimony of the Northern Plains Resourc Council in opposition
to HB-866
March 8, 1991

Mr. Chairman, members of the committee, my name is Richard Parks. | own
and operate a sporting goods store and fishing outfitting service in
Gardiner, MT. | am also Yice-Chair of the Morthern Plains Resource
Council, a statewide citizens group of some 6000 members and supporters.
it is on their behalf that we rise in opposition to elements of HB-B866.

We find a certain compelling logic in the proposal to move the Reclamation
Division from the Department of State Lands to the Department of Natural
Resources. The argument is that DSL may find itself in an internal
conflict of interest, caught between its mission to maximize revenue from
state land on the cne hand and to protect the environment through mine
permiting proceedures on the other. It is the other aspects of this bill
that disturb us.

It is outside my expertize to comment on the appropriateness of the
transfer of the Water Division functions now housed in DNR to DSL but we
do understand that members of Conservation District boards have serious
reservations.

Of particular concern to us is the wholesale transfer of the Environmental
Sciences Division of the Department of Health and Envirionmental Sciences
to the restructured Department of Matural Besources and Environment. It
seems to me that this recreates, to a far greater degree, the internal
conflict of interest that justifies moving the Feclamation Division. The
key problem is that these agencies, Water Nuality Bureay, Air Quality
Bureau and so on have a mission to protect the public health. When they
are brigaded with the permit issuing functions of major facility regulation
and mine regulation, both of which have an inherent bias toward issuance
of their permits, the health mission iz likely to get lost. Given the main
driving force behind this reorganization scheme we can't help but suspect
that this is in fact the purpose of the whole proposal.

419 Stapleton Building Billings, MT 59101 (406) 248-1154



ls the "solution to pollution dilution?” ‘e think that there are significant
reasons why answering that question in the affirmative i3 dangerous but
the new Board of Natural Resources and Environment would inherit the
current power of the Board of Health to issue exemptions to the water
quality and air quality regulations. This power 1o issue exemptions
provides the greatest opportunity for conflict of interest. It would also
inherit the massive amount of rule making about to be required by changes
in the Federal laws and regulations. Add to that the reguirement to
reissue all the routine rules of operation required by the reorganization
and we see a system set up to fail. '

If the Legislature in its wisdom decides that the advantages of this
reorganization outweigh the disadvantages we submit that the public
interest should be safeguarded in the following ways: 1.} Delay the
effective date, except for rule making purposes, for at least 2 years to
allow full public involvyment and consideration of the changes; 2. Using
the model of the Public Service Commission, make the new Board of
Natural Resources and Environment an elective board rather than an
appointed board; and 3.) Recognize, by changing their titles, the true new
nature of the bureaus transfered from DHES as in Water Pollution
Licensing Bureau and so on.

Thank you.
A efr

Richard C. Parks
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TESTIMONY
to the
HOUSE NATURAL RESQURCES COMMITTEE
on
HOUSE BILL NO. 866

by
Larry L. Lloyd

Mr. Chairman and members of the Committee, my name is Larry
Llovd. I worked for the Department of Health and Environmental
Sciences (DHES) for more than 21 years. During my tenure with
DHES, I was Chief of the Occupational Health Bureau for
approximately 17 years and for the last three years that I was with
the Department, I was Administrator of the Environmental Sciences
Division. I retired from State service at the end of July, 1990
but still maintain a keen interest in health and environmental
concerns.

Let me start out ky saying that I do not oppose the concept
¢f re-organization. Re-organization that has been carefully
planned and structured can increase functional efficiency and often
result in cost savings. However, I do not believe that this is the
case with the re-organization contemplated under H.B. 866.

As an individual who has dedicated a good share of his life
and the majority of his professional career to the protection of
public health and the environment, I have the following thoughts
regarding H.B. 866.

1. H.B. 8656 would give tremendous powers to the Director of
the Department of Natural Resources (DNRC). The checks
and balances existing within the current organization of
environmental programs would be destroyed. For example,
there have been several instances where DHES has cited
the Department of Natural Resources and Conservation and
also the Department of State Lands for violations of
State environmental laws. If the environmental programs
of these three agencies are combined within DNRC, it is
quite conceivable that such violations will be unchecked.
Also, under this proposed re-~organization, the
administration and enforcement of state environmental
programs and laws could strongly favor either the extreme
environmentalists or the polluters of our environment
depending upon the philoscphies and alliances of the
Department (DNRC) Director.

ro

Conflicts of interest may be generated by the re-
organization as proposed in H.B. 866. For instance,
there are times that the issuance of water use permits
may not be consistent with the protection o¢f water
guality. Also, of the three agencies involved in the
proposed re~crganization, DHES is the only agency having
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the authority to apply for stream water reservations.
Would the Wwater Quality Bureau apply to its own agency
(DNRC) if re-organized as proposed?

Most of the environmental programs currently residing
within DHES were created and are maintained because they
are p»ublic health oriented. The Board of Health
membership is structured to provide the public health
professionals (physicians, dentists, veterinarians, etc.)
necessary tc¢ understand and deal with environmentally-
associated public health concerns. The Board c¢f Natural
Resources and Conservation 1s not structured with a
membership oriented to deal with public health problems.

The re-organization contemplated in H.B. 866 does not
take into consideration the cooperation and coordination
that must exist Dbetween the various environmental
programs. Following are Jjust a few examples of
organizational problems that would be created under this
proposed reorganizatioen:

a. Asbestos control programs are conducted by beth the
DHES Air Quality Bureau and the Occupational Health
Bureau. These programs are mandated by different
Federal 1laws and are so structured that the
administration of both programs is not really

compatible to either bureau. However, close
coordination and reporting is required between the
programs. This coordination and reporting will

break down under H.B. 866 with the programs
operating in different departments.

b. Programs within the DHES Food and Consumer Safety
Bureau such as the review, inspection, and licensing
of trailer court water and sewer systems require
closze ccordinaticon with programs within the Water
Quality Bureau (DNRC under H.B. 866). The proposed
re-organizaticn will almost certainly result in the
demise of these close working relationships.

c. During episcdes involving ocutbreaks of water-borne
diseases, close coordination and communications must
be maintained between the Water Quality Bureau and
the DHES Health Services Division. If the agencies
are in different departments, this working
relationship will be difficult, if not impossible,
to maintain.

d. Under the proposed H.B. 866 re-organization, the
Wwater Quality Bureau would be placed in the DNRC
Water Division. The Water Quality Bureau needs a
close working relationship with the Solid Waste
Program, the Hazardous Waste Program and the
Underground Storage Tank program. These programs
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would be placed in the DNRC Environmental Division.
The coordination of these programs 1s sometimes
difficult under the existing organizatiocnal
structure. The proposed re-organization is likely
to cause severe operational problems between these
programs.

bt e A

The Air Quality Bureau, Water Quality Bureau, the
S0lid and Hazardous Waste Bureau, and the Food and
Consumer Safety Bureau often call upon the
Occupational Health Bureau for £ield support,
measurements and other expertise. Many of these
cooperative efforts will 1likely die under the
proposed re-organization.

o

It can be seen that the passage of H.B. 866 would create
numerous organizational and functional prcblems with
Montana's anvironmental programs.

{n

The concept of "one-stop permitting" has been discussed
for a number of years. This has been one of the driving
forces spurring thoughts of re-organization of Montana's
environmental programs. Most permitting complaints relate
to the time span between permit application and the final
permit action. The majority of this delay is created by
mandates of State law such as public hearings, public
comment periods and the preparation of Environmental
Assessments and Environmental Impact Statements, not to
mention poorly prepared and incomplete permit
applications submitted by the applicants themselves.
The permitting agencies would still be located in
different divisions and bureaus within a new super
environmental agency (DNRC) and would almost certainly
still be situated in different locations. For these
reasons, it is unlikely that the proposed H.B. 866 re-
organization would do anything to speed up or enhance the
efficiency of the permitting process.

In summary, the re-organization as envisioned in H.B. 866 has
not been carefully planned and structured. If enacted, H.B. 866
will cause operational inefficiency, a reduction in communication
and coordination between Montana's environmental programs and will
most likely cause potential conflicts of interest that are non-
existent in the present organizational structure.

H.B. 866 should be sent back to the "drawing board" for
thorcugh planning, review and comment by the involved agencies, the
EPA, the regulated community, environmental groups and the general
public before any such re-organization is contemplated. Through
this process serious coordination and operational problems within
our environmental program services and regulation can be avoided.

Thank vyou for this opportunity to express my views and
concerns regarding H.B. 866.
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Statement of Chevron, Stillwater Mining Company,
and Stillwater PGM in Favor of HB 866

March 8, 1991

My name i1s Ward Shanahan, and I am the lobbyist for
Chevron, which has the Stillwater mine here in Montana.
We present this written testimony as proponents to HB 866.

HB 866 is a part of the Governor's package on mining
during this legislative session. This bill is one of the
recommendations of the Mine Permitting Improvement Council
and is part of the total package which has been broken
into various bills during this session.

Over time, this bill will not only save money by
consolidating the departments, but also save time by
having permitting for mining under one roof.

In a year where the legislature is looking for ways
to cut costs in government spending, this presents an
opportunity for state government to be efficient.

Although there are administrative hurdles in order to
combine the departments for permitting, this bill is in
the best interest of both the public and industry.

Chevron urges your support in this bill.

Reszectfuliz?s%%iitted,
Wa A. Shanahan ‘jl‘A‘\\\\\
301 First Bank Building

P. 0. Box 1715

Helena, MT 59624

(406) 442-85560

7175N
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CLARK FORK COALITION
TESTIMONY OF KIM WILSON BEFORE THE HOUSE NATURAL
RESOURCES COMMITTEE ON HB 866, MARCH 8, 1991

The Clark Fork Coalition strongly supports the idea of reorganizing
the environmental agencies. However we have enough questions and
concerns which need to be addressed before the change goes into effect
that we cannot support the bill as drafted. We would support, in it's place,
a two year study aimed at implementing reorganization with the 1993
Legislature.

1. We believe reorganization is a good concept for the
following reasons:

- The word "environment" is in the agency name.

- It brings together regulatory bureaus that deal with specific
industries (i.e. WQB & Hard Rock Bureau dealing with mine permitting).

- The reorganization will provide easier access for both industry and
the public, to the permitting function of government.

- The reorganization will result in fewer lines of responsibility: i.e.
DNR&E would be largely regulatory, DSL, land management, and DPH,
localized public health.

2. The bill, however, raises several questions and concerns:

- It places too large a burden in terms of oversight, understanding of
complex technical and policy issues for a single citizen's board; (see
attached)

- It places too large a burden on one director;

(Note: because of this increased burden, agency decisions may be
less sound, less thought out, and therefore more easily challenged.
Therefore any efficiency savings may be negated by increased challenges)

- The legislation is unclear in its assignment of divisions and
bureaus and it is also vague on eliminations, additions and consolidation
of bureaus and decisions.

- The bill does not spell out how it affects state employees.

- The Legislation does not spell out the purpose for reorganization,
nor quantify the benefits. It is hard to accept such wholesale
reorganization without some hard evidence of its benefits.

3. Reorganization should achieve most if not all of the
following:

- Better agency performance of its duties to the public. That is,
improved regulation, enforcement and implementation.

- Better use of state money and the skills of state employees.

- Improved environmental protection.

- Better access for the public to decisions.

- Better accountability for decisions of agencies.

HB__C e (o
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AREAS OF EXPERTISE REQUIRED OF MEMBERS OF THE NEW
BOARD OF NATURAL RESOURCES AND ENVIRONMENT

Technical Policy & Law
Water Quality, General X X
Fish & Wildlife X X
Water allocation & rights X X
Coal mining X X
Hard rock mining X X
Sand & gravel mining X X
Oil & gas development X X
Hydro systems X X
Irrigation systems X X
Reclamation X X
(coal, hardrock, open cut)
Hazardous materials X X
and hazardous waste
Fuel storage X X
Pipeline siting X X
Reserved water rights X X
Forest practices X X
Wood stove pollution X X
Industrial air pollution X X
Energy conservation X X
Socio-economic impacts X X
Water treatment & wastewater X X

systems
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Mr  Chairman, for the record my name is Bob é/hroeder and I am president of
the Montana Association of Conservation Districts.

Today, on behalf of the 59 conservation districts in Montana, I rise neither
in support or opposition to HB 866, but would like to discuss some of the
concerns we have about the reorganization plan. R s
LA, O REG L (Jooa s ¥ fLlora

Under the proposed plan, theA i ' '
Develepment—Bureaw, —ether—wise—often—referred—to—€ARE, will be moved from the
present Department of Natural Resources!tomDepartment of State Lands.

D WWMM Z Ia chw L&-—&~M
The GenseervabiomBistrietsBureaws responsibilities include working with the
conservation districts across the state. Their work includes administration
of conservation districts, the many programs district work with, the 223 grant
program, the Rangeland Resources program, water reservations, and others.
They also work with the state's Grazing Districts. TheyResource—Develepment
/Bufeau—+s—%he~seLLLnnflﬁgl administers many—ef the grant programs, like Water
Development, Resource Reclamation and Development grants, some of the loan
programs, and so on.

Within ONRC the conservation districts also receive administrative, legal, and
technical assistance from the various departments.

do
The conservation districtshave some apprehension about the proposed
reorganization plan. The idea came up quickly, and the districts first heard
about it formally at our convention in November of 1990. At—that-dime Karan

Barctayspoke—to-ws—abowt—the—proposal-and-assuradus—that—teproposed-move
wetttd-not-decrease ihe support given to us from any—teved

We wilf%g;pose the idea to move £§§éé1%§$=3ﬁ2 if the entire proposed
reorganization plan is adopted. But, if just a portion of the reorganization
proposal is enacted we then want the 1o remain where they are. For
example, if the Legislature should decide to only move the Reclamation
Division of DSL to DNRC and not any of the Water Quality, then we want to stay
put .

The districts have other concerns they will lose the support services they
have had in the past from DNRC and I would like to explain them to you.



[Ihe present staff and funding of the @& Division must remain the same. As
you know, MACD has been attempting to address the conservation districts
funding needs this legislative sessjon, and we cannot stand a cut in this
Division.} About three years ago HHi&7Di {25 able to hire more staff and
as a result offer the help to the districts that has long been needed. We
thank the Administration and Karen Barclay for that)

A move like this costs money, and we do not want to see the budgets impacted
in any way in order to accomplish the plan.

As you know the districts administer the state's Natural Streambed and Land
Preservation Act. This Act requires that any private, non-government person
or corporation who performs any activity that impact the bed or banks of a
perennial stream must first apply for a 310 Permit from the local conservation
district. It is a regulatory, state law, administered at the local level
Cp g . > D //E(L
grwe are concerned about the possibility of losing the support of %kar“
administrative, technical and legal help that we have had in the past.) The
technical help has included assistance in implementing water reservations,
which districts have on the Yellowstone River basin and are in the process of
applying for on the Clark Fork of the Columbia and the upper Missouri and will
in the lower Missouri in the future. The reservation process is very costly,

and requires knowledgeable technical assistance to accomplish the proper
reservation.

Other areas the districts receive technical assistance is in water resources
planning and management, project development, and energy conservation.

We must receive the same level of tachnical help to continue the programs
adequately.

czpe attorney assistance that we receive from DNRC is extremely helpful. These
people are experts in conservation district law and SB-310 law--the Natural
Streambed and Land Preservation Act. We often ask them for legal opinions on
our laws and our concerns. They have been outstanding help and it is
imperative that we do not lose that.) The legal assistance given to districts
from other sources is often our weakest link in the process and the help from
DNRC is a life saver. If our Division is moved, then possibly there should be
consideration about moving an attorney also.

A major duty of conservation districts is to disseminate information and the
Cartography services from DNRC is a help,be~€BB. Their services have included
assisting with the formation and publication of our handbooks, lawbooks,
brochures, and so on. Without that service there witt be a sharp increase in
the cost of publishing these materials. ey



alsv
The distréqts-are concerned about what the perception will be if or when we

become a- WWwithin the Department of State Lands. We urge you to consider

a name change s tha depactra X,

In order to maintain a maximum emphasis to the State's commitment to
"conservation" as prz?enLL ize under the current name of Department of
Natural Resources and Conservation we would suggest changing the name of the
Department of State LaﬁH§‘T6—TE§—Bepartmgnt of Conservation and Lands. The
public will have a greater understanding of the administration authorities of
the¢8u+eag¢ with that name.

Ui cecir
Mr. Chairman if the concerns of the conservation districts are adeguately
addressed we do not oppose this move, but if there is a decrease in the
assistante given us, we strongly oppose the plan.

Thank you Mr. Chairman for the opportunity to discuss this with you and your
committee.

1 qegy | @iy e s

Zhh) Bob Schroeder



VIR T OO T L J L e bl L (R FE O e

CITY-COUNTY HEALTH DEPARTMENT

MISSOULA
. COUNTY 301 W. ALDER
‘ MISSOULA, MONTANA 59802
(406) 721-5700%
March 7, 1991 ,
e
EXHIBIT T q
Honorable Representative Bob Raney, Chairman DAT il o
Natural Resources Committee HB__EL_,_————*"*
Montana House of Representatives _ s
Capitol g

Helena, MT §9620

Dear Representative Raney,

I am writing in OPPOSITION to HB 866 which proposes a
reorganization of the Department of Health and Environmental
Sciences, Department of State Lands, and the Department of Natural
Resources and Conservation.

Much of the environmental authority that HB 866 proposes to
transfer from DHES to DNRC (e.g. public water supplies, local air
pollution controls, solid and hazardous waste management,
wastewater treatment) has a great deal to do with public health
protection, yet the bill has inadequate provisions for DNRC board
representation or agency mission statements that address public
health protection. As director of a local health department who
necessarily deals with these issues on a regular basis, I have
grave concerns for the effect on public health that passing HB 866
could precipitate. A

The bill is also wholly lacking in identifying the purpose,
process, logistics, and costs of such a move. Clearly, the
preparation that has gone into this bill is not adequate and local
agencies such as this department that would be seriously affected
by such a move have not been considered nor consulted.

Should the legislature determine that the changes proposed in
HB 866 be considered, I respectfully suggest that a formal review
process be initiated with recommendations due to the 1993
legislature. Such a process should include participation of the
Environmental Quality Council, affected state agencies and local
health departments. .

Thank you for your consideration of my comments.

Sincerely,

=1

Elien Leahy
Director

cc Committee Members
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