
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON NATURAL RESOURCES 

Call to Order: By CHAIRMAN BOB RANEY, on March 8, 1991, at 
3:00 p.m. 

ROLL CALL 

Members Present: 
Bob Raney, Chairman (D) 
Mark O'Keefe, Vice-Chairman (D) 
Beverly Barnhart (D) 
Vivian Brooke (D) 
Ben Cohen (D) 
Ed Dolezal (D) 
Orval Ellison (R) 
Russell Fagg (R) 
Mike Foster (R) 
Bob Gilbert (R) 
David Hoffman (R) 
Dick Knox (R)' 
Bruce Measure (D) 
Tom Nelson (R) 
Bob Ream (D) 
Jim southworth (D) 
Howard Toole (D) 
Dave Wanzenried (D) 

Staff Present: Gail Kuntz, Environmental Quality Council 
Paul Sihler, Environmental Quality Council 
Lisa Fairman, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

Announcements/Discussion: 

HEARING ON SB 283 

Opening hy Sponsor: SEN. STEVE DOHERTY, SD 20, Great Falls, said 
SB 283 is introduced at the request of the Department of State 
Lands (OSL) to close some potential loopholes in the Hard Rock 
Mining Reclamation Act. section 1 adds a new definition of the 
Commissioner of state Lands. Section 2 and 3 are the base of the 
Bill. Currently, if there are violations of statutes, rules or 
orders, the non-compliant entity can be taken to task by the 
Department. Everyone assumed that included permits, license and 
permit are being included in the list of statutes, rules or 
orders. In Section 3, the Commissioner of State Lands may order 
an immediate suspension of the permit whenever there is an 
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imminent danger to health or safety. The Bill had no opponents 
in the Senate Natural Resources Committee. 

Proponents' Testimony: 

John North, Department of state Lands (DSL), supported HB 283. 
EXHIBIT 1 

Paul Loaux, Northern Plains Resource council, supported HB 283. 

Kim wilson, Clark Fork Coalition, supported HB 283. 

Richard Parks, Gardiner, said they would be upset if conditions 
of the permit were not enforceable. 

Opponents' Testimony: None 

Questions from the Committee: None 

Closing by the Sponsor: 

SEN. DOHERTY recommended that SB 283 be concurred in. 

HEARING ON HB 956 AND 889 

REP. MARK O'KEEFE, HD 45, HELENA, sponsor of HB 956 and HB 889, 
said these Bills deal with the affects of mineral extraction of 
hard rock minerals and coal on water. He believes that water is 
the second most important resource in Montana. It is second only 
to air. water affects not only the economic factor in Montana 
but also the social fabric. HB 956 and HB 889 set up a water 
protection strategy for the state that will protect the water 
resources from adverse effects that may be caused to those 
resources by the mining of coal or minerals in the State. These 
bills require the coal and hard rock miners in Montana to 
protect, restore or replace water resources that are damaged by 
mining activity. Mining companies will be required to put 
together water protection plans as a part of their application 
for a mine operating permit. These plans would include studies 
of hydrological consequences of the proposed mining activity, a 
two-year baseline study of the water resources identified as 
possibly being impacted, an outline and estimated cost of the 
measures proposed by the company to protect, restore or replace 
water resources. That will be under the water Protection Plan. 
This shifts the burden of proof from the water user to the mining 
company. Under current law, water users who believe their water 
resources have been damaged, have to prove it. Under these 
bills, the companies have to prove they were not responsible for 
the damage. The bills would require financial assurance from 
restoration or replacement of water resources. There are bonding 
requirements that would require either bonds or other financial 
reassurance that is directed solely to the water resource. These 
bills allow for stronger mine enforcement provisions. It gives 
citizens expanded rights to report violations of mine reclamation 
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law. Greater access to information to the public and appeal 
rights to the public. Companies with outstanding violations 
under these bills would be barred from receiving any new mine 
permits. 

Informational/Technical Testimony: 
Denis Casey, DSL, provided informational testimony. EXHIBITS 2 
and 3 

Proponents' Testimony: 

Paul Hawks, Northern Plains Resource council, stated the 
organization believes water resources are every bit as important 
as mineral resources. These bill protect water during and after 
m1n1ng. Reclamation of mine sites must not only reclaim the land 
but also the water resources as well. Water is a complex 
resource. The key to protecting water is to plan ahead during 
the permit process. It is not intended to expand the term 
"beneficial use." EXHIBIT 4. He submitted written testimony on 
behalf of Carroll Merritt, Health water Quality Board. EXHIBIT 5 

Keith Rush, Noxon, supported HB 889. EXHIBITS 6 and 7. He 
submitted written testimony on behalf of the following Noxon 
residents: Leroy & Lola Maqoffin EXHIBIT 8, Darrel & Sonja Hall 
EXHIBIT 9, Ernest Nicolls EXHIBIT 10, and Harry & Sheila Graeber 
EXHIBIT 11 

REP. JIM ELLIOTT, HD 51, Trout Creek, said his district is 
concerned about water quality. within his district lies the 
ASARCO-Lake Creek project, which is the largest silver mine in 
the western hemisphere and the proposed Rock Creek Project by 
ASARCO, an even larger project. He said that he questioned his 
constituents if they felt that water quality should be the same 
when a mining project is completed as it was before. 98% of the 
respondents agreed the water should be the same quality. 

Jim Jensen, Montana Environmental Information Center, supported 
HB 889. One problem in a central Montana area is the number of 
bankruptcy proceedings surrounding hard rock mines. There should 
be sufficient bond requirements to allow water users to be 
compensated for water loss and loss of water quality for 
contaminated water supplies. Consideration regarding the 
potential for the loss of the business or the person's ability to 
make a living when bonding the mine. When a mine leaks cyanide, 
it will leak cyanide into surface or ground water. Water quality 
is a life threatening issue. He submitted written testimony on 
behalf of Alan Shammel, Kendal Concerned Area Residents. EXHIBIT 
12 

Nick Golder, Rancher, Colstrip, said he has seen the effects of 
Colstrip mining. He had been involved in getting reclamation 
bonds in place. They post a bond to see that reclamation would 
be done. Reclamation requirements have not included the water. 
Bonding requirements are an encouragement to reclaim surface and 
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vegetation. They were innovative ideas used to get back the 
bond. The existing laws are fragmented and vague. The two Bills 
should specify exactly what would be done with the water. 

Doug McRae, Greenleaf Land and Livestock Company, South of 
Colstrip, spoke about water availability and water quality. 
EXHIBIT 13 

Cesar Hernandez, Cabinet Resources Group (CRG), showed slides of 
Asarco's Lake Creek Project. He supported the bills. EXHIBIT 
14. He overviewed written testimony of Jill Davies, CRG. 
EXHIBITS lS & lSA 

Janet Zimmerman, Concerned citizens of Pony, supported HB 889. 
EXHIBIT 16 

Bob Sawyer, Square Butte Grazing Association, Zortman, supported 
HB 889. EXHIBIT 17 

Sherm Janke, Sierra Club, said conservationists are accused of 
being opposed to everything. The Montana Chapter is not opposed 
to mining, as long as the sites are appropriate and the operation 
is responsible. The costs of environmental protection and 
rehabilitation should be handled by the extracting industry. 
This bill provides "for both short and long term protection. This 
issue should not be cast in a jobs versus environment manner. He 
submitted written testimony for Jeanne-Karie souvigney, Greater 
Yellowstone Coalition. EXHIBIT 18 

Ellen Pfister, Rancher, Bull Mountains, supported HB 956. She 
reviewed information about long wall panel mining from a Bureau 
of Reclamation document. EXHIBIT 19 and 20 

Pete Tully, Rancher, Bull Mountains, supported HB 956. EXHIBIT 
21 

Stan Bradshaw, Montana Trout Unlimited, supported the bills. 

Irvin Van Haur, Rancher, said they had been promised no more 
water problems for at least one hundred years. They were told 
they had total water rights. When Kendall Mines drilled test 
holes in the limestone adjacent to his lands, wells went dry. 
These problems didn't exist until Kendall started drilling. 
EXHIBIT 22 

Noel Keogh, Rancher, Nye, said a fraction of water is important 
to an agricultural operation. Water flows from 3.5-5 gallons per 
minute is what their ranch needs. The mining company has 
intercepted water numerous times and had problems. EXHIBIT 23 

Jack Heyneman, Rancher, Fishtail, supported HB 889 and HB 956. 
EXHIBIT 24 

Frank Lore, Cottonwood Research Council, an affiliate of Northern 
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Plains, supported HB 889 and HB 956. 

Richard Parks, Rancher, Gardiner, submitted written testimony on 
behalf of Miriam Skertich. EXHIBIT 25 

Bill Gillion, Northern Plains Resource Council, Rancher near 
colstrip, supported HB 889 and HB 956. He submitted written 
testimony on behalf of Patty Kluver, Forsyth. EXHIBIT 26 

REP. SOOTHWORTH submitted letters from his constituents 
supporting HB 889 and HB 956. EXHIBIT 27 

opponents' Testimony: 

Alan Joscelyn, Attorney, Helena, stated his practice has included 
mining permitting and water quality. He is concerned with HB 
889. He feels that adequate laws do exist. EXHIBIT 28 

Gary Lanqley, Montana Mininq Association, opposed the bill. 

Robin McCulloch, Research Kininq Enqineer, Montana Bureau of 
Mines, opposed HB 889. EXHIBIT 29 

Max Botz, Professional Engineer and Hydroqeoloqist, opposed HB 
889. EXHIBIT 30 

John Fitzpatrick, Peqasus Gold corporation, opposed HB 889. 
section 17 could be costly. A person may call the DSL and 
say the water has been harmed. Immediately the company is 
contacted. The company is to mitigate or replace the alleged 
damage to the water. After that the company goes to court. 
There is a presumption of guilt implied in this law. This 
invites abuse, harassment and false claims. Hr. Fitzpatrick 
responded to testimony by Mr. Sawyer from Square Butte. This 
issue has been discussed with his company. Square Butte has 
never provided Pegasus with facts to support their allegation. 

Dave Simpson, westmoreland Resources, Hardin, opposed HB 956. 
EXHIBIT 31 

Fran Amendola, Chairman of the Environmental Technical committee, 
Montana Coal council, opposed HB 956. EXHIBIT 32 

Ken Williams, Western Energy Company, Butte, said the coal mine 
permitting statutes are on a five- year basis. There is adequate 
protection under existing law. 

Marvin Ratciff, submitted written testimony on 3/11/91 opposing 
HB 889. EXHIBIT 33 

Jerry Hawley submitted written testimony on 3/15/91 opposing HB 
889 and HB 956. EXHIBIT 34 

Questions from the Committee: 
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REP. SOOTHWORTH asked Hr. Mcculloch if the testimony was correct. 
Hr. Mcculloch said yes, but that economic information was not 
covered. 

REP. DICK KNOX asked if it would be possible to complete all 
reclamation. Hr. Botz said it is impossible to do it all in the 
m~n~ng area. REP. KNOX asked if it is possible with the types of 
technology that exists today. Hr. Botz said it is almost 
impossible in hard rock mining. 

REP. FOSTER asked what is DSL's views regarding bonding. Bonnie 
Lovelace, DSL, said every application includes a reclamation 
plan. The Department verifies and evaluates the costs. They 
calculate it from a third party should the Department become 
responsible for reclaiming the site. REP. FOSTER asked about the 
water aspect. Ms. Lovelace said that with a surface mine, there 
are going to be hydrologic features to be considered. Some items 
may be itemized. Sandi Olsen, DSL, said under the Hard Rock 
Bonding Requirements, the Department routinely includes 
monitoring the treatment costs, particularly for operations where 
cyanide was used. The bonding cost may include permanent 
treatment of water coming from pits and the amounts. 

REP. BROOKE asked if the drought situation in the areas had been 
taken into consideration during the two-year baseline study. Hr. 
Casey said the two-year baseline study includes two years to 
measure all aspects. REP. BROOKE asked if mining activity made 
considerable demand on water in those areas. Hr. Casey said he 
was not certain about the demand of the water. The one-year 
baseline study currently used is adequate. 

REP. HOFFMAN asked if the law were in place, would Pony's 
situation be different. Hr. Casey said no. The Pony situation 
is a completely different situation. Regulations were adopted 
and became effective. 

REP. KNOX asked Hr. Van Haur if the test holes were plugged. Hr. 
Van Haur said that the manager of the mine said there is no law 
requiring test holes to be sealed. To his knowledge, none have 
been plugged. 

CHAIR RANEY asked REP. O'KEEFE why he did not sign the fiscal 
note. REP. O'KEEFE said he didn't sign the fiscal note for 
several reasons. He received it on the 44th day and didn't have 
time to review it adequately. The assumption made on the fiscal 
note is that there would be two FTE hydrologists and one FTE 
engineer, hired at Grade 15, step 12. This is not high enough 
wages for the work and knowledge required. The fees provided in 
the bill will only fund .5 FTE. The fees are set by rule and the 
rule-making authority is the Department. If the fees are raised 
on the companies to pay for the FTE, the General Fund will be 
relieved of a large portion of the necessary funding. If the Bill 
gets through, it should go to Appropriations. 
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REP. O'KEEFE said there are a number of amendments that he will 
bring to the Committee from the proponent's of the Bill. These 
amendments will clean up some of the problems that the opponents 
brought up. He said Mr. Joscelyn left him with the feeling that 
the proponents were distorting the facts, specifically the Golden 
Maple Mining Company. The proponents were presenting their case. 
If there is a false claim the company must be reimbursed for all 
costs incurred. The collapse of the mining industry in Montana 
during 1985 resulted from a national collapse and not from overly 
strict environmental protections. The opponents did not bring in 
one citizen. He said the mining companies and DSL have done 
nothing to make right the problems that have occurred. 

HEARING ON HB 866 

CHAIR RANEY announced the subcommittees on HB 866: 
Department of Health and Environmental Sciences - Reps. Toole 
(chair), Foster, Nelson and Measure; the Department of Natural 
Resources and Conservation - Reps. Wanzenried (chair), Hoffman, 
Southworth and Knox; and Department State Lands - Reps. Brooke 
(chair), Dolezal, Fagg and Ellison. These people are working 
with the respective departments on the reorganization bill. 

, 

opening by Sponsor: REP. DAVE BROWN, HD 72, BUTTE-SILVER BOW, 
assured the Committee that it is simpler than it appears. Most 
of the changes are in name, agency or statute. The Bill 
reorganizes DHES, DNRC and DSL into three distinct departments 
with three specific missions. EXHIBITS 35 , 36 

sections 1-3 constitutes the major transfers that will take place 
between agencies to compose the new structure for the agencies. 
sections 4-65 amends those statutes that have the name of one of 
those agencies in it and need to be changed. sections 67-71 
include the general provisions for the effective date for 
implementation in granting executive order to carry out the 
purposes of this legislation. 

CHAIR RANEY suggested that, due to the late hour, those citizens, 
who are unpaid lobbyists, provide their testimony first so they 
may depart. 

proponents' Testimony: 

Joseph schenering, Noranda, supported HB 866. He said the 
recommendations to the Governor in the final report of the 
Governor's Advisory Council on Mine Permitting, of which he 
serves, are those changes recommended in HB 866. 

opponents' Testimony: 

Warren McGee, Livingston Informed Friends of the Environment, 
Toxic Waste Investigation, Livingston, said the committee is 
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appointed by the mayor of Livingston. They have been overseeing 
the investigation of the toxic waste that Burlington Northern 
spread in Livingston. They are having difficulty getting a 
proper investigation. There is concern that if the departments 
are reorganized, they will lose their effectiveness and any 
progress made of the Livingston situation will be lost. HB 866 
will weaken DHES's ability to protect the citizens. EXHIBIT 37 

Richard Parks, Northern Plains Resource council, opposed HB 866. 
EXHIBIT 38 

Kay Blehm, Yellowstone Valley citizen's Council, Yellowstone 
county, urged the Committee not to support this Bill. The first 
concern is the loss of check and balances between the 
departments. If decisions are taken away from a board and a 
department with a direct input from the medical community this 
will also be a loss. 

Larry Lloyd, Retired employee of Department of Health and 
Environmental sciences, opposed HB 866. EXHIBIT 39 

Additional Proponents' Testimony: 

Ward Shanahan, Attorney, stillwater Mining, supported HB 866. 
EXHIBIT 40 

Dennis Iverson, Governor's Office, said Governor stephens is a 
strong supporter of the bill because it will make the departments 
operate more efficiently. 

Gary Langley, Montana Mining Association, agreed with the 
testimony by Hr. schenering. The bill will expediting the 
permitting process for the mining industry. HB 448, which has 
passed the Committee and the House, will work nicely in concert 
with HB 866. 

Informational Testimony: 

Kim wilson, Clark Fork Coalition, presenting testimony concerning 
the effects of the reorganization and suggested alternatives. 
EXHIBIT 41 

Peggy Parmelee, Montana Association of Conservation Districts, 
expressed concerns with the bill. EXHIBIT 42 

Opponents' Testimony: 

Pete Frazier, Director of the Environmental Health Division, 
City/County Health Department of Great Falls, said the main 
concerns of health officers are that by removing many of the 
environmental programs from the Department of Public Health and 
Environmental Sciences will remove the environment from the 
public health area. During the development of this plan there 
was no involvement of local health departments, local governments 
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or any public input with this Bill. A two-year study should be 
implemented so that public input could be provided. 

stan Bradshaw, Montana Trout Unlimited, said the basic idea is a 
good idea, but as proposed in the bill and the process of review 
that has been seen thus far, there are some serious problems. 
The Board of Natural Resources structure would have twenty 
additional responsibilities, as a result of this reorganization. 
If the bill does go forward, the Board should be restructured so 
particular areas of expertise would be part of the Board 
membership. 

He opposed the process that was used with HB 866. There has been 
a lack of public review. A bill was presented a couple of weeks 
ago and there was a fiscal note. The deliberations of this 
agency will affect everybody in the state. Employees from the 
agencies will be affected and they are apprehensive about the 
Bill because they don't know what it means. 

He suggested putting this before the Environmental Quality 
Council in the interim for close public scrutiny. 

Jim Jensen, Environmental Information Center, seconded Mr. 
Bradshaw's comments. He gave credit to the Governor 
and former Representative Iverson for his work on this bill. He 
stated that the power that is concentrated in this agency for 
administration is not being offset by changes in the citizen 
counterbalance that is embodied in the Constitution. 

Questions from committee: 

REP. ORVAL ELLISON asked if there would be too much work for the 
Director of the Board of Natural Resources as well as too much 
for a Board. Mr. Iverson said the charts are not as complete as 
they could be. There would be a deputy director for DNRC. REP. 
O'KEEFE asked about the responsibilities of the Board. Mr. 
Iverson replied said the Committee might restructure the Board of 
Natural Resources and Environment. 

REP. FAGG asked Mr. Wilson, Mr. Bradshaw and Mr. Jensen if they 
would work with the Committee to come up with amendments that 
would make this bill palatable. Mr. Jensen said they would be 
willing to work with the committee, but it is a burden for two to 
five of them to represent all of the organizations. 

REP. TOOLE asked Mr. Iverson to expand on what has been done to 
plan space for employees. He asked if people were going to move 
out of buildings. Mr. Iverson said they have only addressed that 
issue superficially because of the potential changes and 
variations at this early stage. 

CHAIR RANEY said he received a FAX from the Missoula County 
Commissioners opposing the bill. Mr. Underwood, City of Billings 
asked them to look at the Bill very hard. 
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REP. FAGG asked the opponents to come up with some amendments 
that would make the Bill work. 

closing by Sponsor: 

REP. DAVE BROWN said the Missoula County Commissioner's 
opposition to this Bill is based on their county health 
department's opposition to the Bill. He asked the Board to 
consider the Bill despite some objection. Most groups have been 
informed during the course of the year. The health associations 
when they met in Butte last summer or fall were asked for their 
input. 

CHAIR RANEY asked the members of the three subcommittees to meet 
on Wednesday and then together on Thursday to work out this bill. 
REP. BROOKE will chair the combined subcommittees. 

ADJOURNMENT 

Adjournment: 7:00 p.m. 

Li~a Fairman, Secretary 

BRllf 
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Testimony of John North, Department of state Lands 
House Natural Resources committee 

March 8, 1991 
SB 283 

Under the Hard Rock Act, the Department of state Lands regu
lates exploration and mining for metalliferous minerals, such as 
gold, silver, copper, and talc. This regulation is accomplished 
through issuance of licenses for exploration and permits for 
mining. The Act generally requires the operations being conduct
ed in a manner that does not violate air quality, water quality, 
and other laws and that, upon completion, the disturbed area must 
be reclaimed. The licenses and permits impose specific require
ments that the Department finds necessary to meet the general 
requirements of reclamation and compliance with other laws. 

Enforcement of the Act is accomplished through two proce
dures - civil penalties for less serious violations and permit 
suspension or revocation for the most serious violations. Unfor
tunately, the civil penalty statutes, which is on page 7 of the 
bill, authorizes civil penalties only for violations of the act, 
the rules, or an order. On its face, it does not specifically 
refer to violations of a permit. Similarly, the suspension 
statute, which is on page 8, of the bill, does not specifically 
refer to suspensi~n for violations of the permit. 

In practice, the Department has collected civil penalties 
and suspended permits for violation of the permit on the theory 
that, because the act requires a permit, violation of a permit is 
violation of the act. So far, no one has challenged this inter
pretation because it only makes sense that the Department can 
enforce its permits. Someday there could be needless litigation, 
however. 

The second thrust of SB283 is also on page 8. It clarifies 
that the Commissioner can immediately suspend a permit if a vio
lation creates an imminent danger to the health or safety of 
persons off the permit area. This language is essential because 
another statute (82-4-341) requires that the Department give the 
permitte~ 30 days to correct violations. Someone could argue 
that on the basis of this statute that, even in emergencies, the 
Department must allow 30 days to correct deficiencies. Again, no 
one has ever made this argument because a good regulatory program 
includes immediate permit suspension for emergency situations. 
Someday the argument could be made, however. 

In short, this bill closes several loopholes in the law and 
thereby eliminates the possibility of needless litigation based 
on these technical deficiencies in the law. It does not change 
existing practices. 



Testimony of Dennis Casey 

Department of state Lands 

House Natural Resources Committee 

March 8, 1991 

EXH/BIT_ .;t, 
-::::::-----=--

DATE.. 0--8-9·1~ 
Ha hag· 

From an administrative point of view, DSL has some concerns 

with HB889. 

1. Funding: As cited in the fiscal note, funding is a concern. 

This bill adds significantly to the department's workload through 

the addition of numerous administrative procedures and technical 

reviews. The 3 FTE the department proposed are a reasonable 

estimate of FTE's needed. However, if various public 

involvement processes were misused, resources would need to be 

diverted from other activities. 

2. Definitions: The Department questions the actual need for 

the definition of Water Protection Area as it currently reads. 

Under the current law and regulations the mine applicant consults 

with the Department to develop detailed baseline data collection 

plans which would define the hydrologic impact study area. The 

results of baseline data collection would allow for refinement of 

the hydrologic impact study boundaries early in the permitting 

process and expansion of data collection areas if necessary. An 

alternative definition could be linked to actual impact area as 

defined by these studies. 
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3. Wording: The wording of some provisions of HB889 also 

concerns the Department. There is an inconsistency in the use of 

the words "and" and "or". In most places the bill refers to 

"restoration or replacement" of water. In several places however 

the phrase "restoration and replacement" appears. The result of 

using the word "and" instead of "or" is that requirements are 

inadvertently inconsistent. The word "and" should be replaced 

with "or" as proposed in our amendments. 

4. Self Bonding: Another concern is the provision on page 24, 

lines 23 through 25 line 2 (Section 10 (2) (f» which provides the 

applicant an alternative to bonding by demonstrating a minimum 

financial worth and bond rating criteria. I wish to insert a 

word of caution, not only for the Committee's information but 

also for the interested parties and particularly the mining 

industry. This alternative, commonly known as "net worth" or 

"signature" bonding, will rarely, if ever, be accepted. Aside 

from costs of verifying financial st~tements on a regular basis, 

the assumption that the resources of the operator would be 

available, if needed, is extremely risky. 

5. Mandamus and Appeals: HB889 also amends the mandamus 

requirements of the Act. On page 45, lines 1 through 19, the 

bill authorizes citizens to file affidavits alleging failure of 

the department to enforce the act and requires the department to 

investigate within 10 days. In order to assure that affidavits 

are not frivolous, the department feels some qualifying language 

is needed. In addition it is conceivable that a situation could 
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EXHIBIT _ J. --...:----
DATE_ 3-8 -4' ( 
HR 88q 

exist where, within 10 days, the department could not determine 

whether it agreed or disagreed with the affidavit. An issue may 

be complex enough to warrant additional study. Therefore the 

Department proposes lines 13-19 be modified as follows: 

(2) within 10 days of receipt of ~ AN affidavit THAT 
ALLEGES FACTS DEMONSTRATING PROBABLE CAUSE THAT A VIOLATION 
HAS OCCURRED, the department shall inspect the operation and 
location named in the affidavit and. based upon the 
inspection, the commissioner shall issue a written response 
to the person who filed the affidavit stating whether the 
commissioner agrees or disagrees that a violation has taken 
place OR STATING THAT SUPPLEMENTAL INVESTIGATION IS 
NECESSARY. IF THE DEPARTMENT DETERMINES THAT SUPPLEMENTAL 
INVESTIGATION IS NECESSARY IT MUST SET FORTH ITS RATIONALE 
AND PROVIDE A TIMEFRAME FOR COMPLETION OF THE INVESTIGATION. 
THE DEPARTMENT SHALL ~ provide a copy to the licensee or 
permittee. 

In SUbsection (3), I am suggesting amendments that 

accomplish two purposes. First, the mandamus provisions need to 

be amended to bring them in line with traditional mandamus law. 

Second, the appeal process needs to be amended by replacing the 

appeal to the Board of Land Commissioners with a right to 

administrative hearing under the Administrative Procedure Act. 

The final decision would then be made by the Commissioner, not 

the Board of Land Commissioners. This is the way all 

administrative hearings under all the reclamation laws are 

conducted. 

Also, I have concerns about paragraph (b) on page 46. This 

would require a permittee to pay the attorney fees and costs of a 

person or group who successfully challenged a decision of the 

commissioner. This is unfair and I suggest removing it. 
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Finally, if the paragraph I have just discussed is 

eliminated, the right of a citizen to sue the permittee himself 

should be reinserted on page 47, lines 2 through 14. 

6. Violations of Law: The language on page 50, section 21 (1) 

lines 5 and 6, needs clarification. The reading of "state mine 

reclamation laws" here is unclear. Therefore language similar to 

that used on page 52, line 8 should be used. We would 

specifically propose line 6 be modified as follows: 

"rules at an operation within this state." 

7. Applicability: Finally, I have concerns about section 27, 

the applicabilitY.provision. This provision applies to 

"proceedings begun after October 1, 1991." It is not clear what 

the word "proceedings" means. Does it mean: permit applications 

only, or does it include renewal applications, amendment 

applications, and revision applications? Unless this is 

clarified, litigation could result. 

4 



DEPARTMENT OF STATE LANDS' 
PROPOSED AMENDMENTS TO HOUSE BILL 889 

(Introduced Bill) 

1. Title, line 6. 
Following: "THE RESTORATION" 
strike: "AND" 
Insert: "OR" 

2. Title, line 7. 
Following: "AND" 
Insert: "RESTORATION AND CONTINUANCE OF" 

3. Page 2, line 19. 
Following: "restoration" 
Strike: "and" 
Insert: "or" 

4. Page 26, line 10. 

5. 

Following: "replacement" 
Strike: "or" 
Insert: "and" 

'. 
Page 28, line 7. 
Following: "restoration" 
Strike: "and" 
Insert: "or" 

6. Page 29, line 10. 
Following: "protection" 
Insert: "of water resources" 
Following: "restoration" 
strike: ", and" 
Insert: "or" 

7. Page 30, line 11. 
Following: "reclamation" 
Strike: "and" 
Insert: "or" 

8. Page 32 J line 4. 
Following: "and" 
Insert: "or" 

9. Page 32, line 15. 
Following: "restoring" 
strike: "and" 
Insert: "or" 



10. Page 33, line 3. 
Following: "restoration" 
strike: "and" 
Insert: "or" 

11. Page 33, line 8. 
Following: "restoration" 
strike: "and" 
Insert: "or" 

12. Page 45, line 13. 
Following: "receipt of" 
strike: "the" 
Insert: "an" 
Following: "affidavit" 

Lx., 2. . 
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Insert: "that alleges facts demonstrating probable cause 
that a violation of the act or rule has occurred" 

13. Page 45, line 19. 
Following: "place" 
strike: "and" 
Insert: "or stating that supplemental investigation is 
necessary. If the department determines that supplemental 
investigation is necessary it must set forth its rationale 
and provide a timeframe for completion of the investigation. 
The department shall" 

14. Page 45, line 24. 
Following: line 24 
strike: "appeal the commissioner's determination to the 
board" 
Insert: "request an administrative hearing" 
Following: "or" 
Insert: "if the commissioner's decision is arbitrary, 
capricious, or an abuse of discretion," 

15. Page 46, lines 5 and 6. 
Following: "board" on line 5 
strike: "or bring an action in mandamus" 

16. Page 46, line 7. 
Following: "occurred" 
Insert: "or bring an action in mandamus." 

17. Page 46, lines 10 and 11. 
Following: "shall" on line 10 
strike: ".i.. (a)" 

18. Pages 46 and 47. 
Following: line 14 on page 46 
strike: paragraph (b) in its entirety 

19. Page 47, line 15. 
Following: line 14 
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Following: line 14 
Insert: "(4) Any person having an interest that is or may 
be adversely affected may commence a civil action on his own 
behalf to compel compliance with this part against any 
person for the violation of this part or any rule, order, or 
permit issued under it. However, no such action may 
commence: 

"(a) prior to 60 days after the plaintiff has given notice 
in writing to the department and to the alleged violator; or 

"(b) if the department has commenced and is diligently 
prosecuting a civil action to require compliance with the 
provisions of this part or any rule, order or permit issued 
under it. 

20. Page 50, line 6. 
Following: "rules" 
Insert: "at an operation within the state" 

-End-



Testimony of Dennis Casey 

Department of state Lands 

House Natural Resources committee 

March 8, 1991 

From an administrative point of view, DSL has some concerns 

with HB956. 

1. Funding: As cited in the fiscal note, funding is a concern. 

This bill adds significantly to the department's workload through 

the addition of numerous administrative procedures and technical 

reviews. The 2 FTE the department proposed are a reasonable 

estimate of FTE's needed. However, if various public 

involvement processes were misused, resources would need to be 

diverted from other activities. 

2. Definitions: The Department questions the actual need for 

the definition of Water Protection Area as it currently reads. 

Under the current law and regulations the mine applicant consults 

with the Department to develop detailed baseline data collection 

plans which would define the hydrologic impact study area. The 

results of baseline data collection would allow for refinement of 

the hydrologic impact study boundaries early in the permitting 

process and expansion of data collection areas if necessary. An 

alternative definition could be linked to actual impact area as 

defined by these studies. 
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3. Wording: The wording of some provisions of HB956 also 

concerns the Department. There is an inconsistency in the use of 

the words "and" and "or". In most places the bill refers to 

restoration ~ replacement of water. In several places however 

the phrase "restoration and replacement" appears. The result of 

using the word "and" instead of "or" is that requirements are 

inadvertently inconsistent. The word "and" should be replaced 

with "or" as proposed in our amendments. 

4. Self Bonding: Another concern is the provision on page 32, 

lines 9 through 13 (Section 8 (2) (f)) which provides the 

applicant an alternative by demonstrating a minimum financial 

worth and bond rating criteria. I wish to insert a word of 

caution not only for the Committee's information but also for the 

interested parties, particularly the mining industry. This 

alternative commonly known as "net worth" or "signature" bonding, 

will rarely, if ever, be accepted. Aside from costs of verifying 

financial statements on a regular basis, the assumption that the 

resources of the operator would be available, if needed, is 

extremely risky. 

5. Mandamus and Appeals: HB956 also amends the mandamus 

requirements of the Act. On page 81, lines 1 through 19, the 

bill authorizes citizens to file affidavits alleging failure of 

the department to enforce the act and requires the department to 

investigate within 10 days. In order to assure that affidavits 

are not frivolous, the department feels some qualifying language 

is needed. In addition it is conceivable that a situation could 

'-
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exist where within 10 days the department could not determine 

whether it agreed or disagreed with the affidavit. An issue may 

be complex enough to warrant additional study. Therefore the 

Department proposes lines 13 thorugh 19 be modified as follows: 

(2) Within 10 days of receipt of ~ AN affidavit THAT 
ALLEGES FACTS DEMONSTRATING PROBABLE CAUSE THAT A VIOLATION 
HAS OCCURRED. the department shall inspect the operation and 
location named in the affidavit and. based upon the 
inspection. the commissioner shall issue a written response 
to the person who filed the affidavit stating whether the 
commissioner agrees or disagrees that a violation has taken 
place OR STATING THAT SUPPLEMENTAL INVESTIGATION IS 
NECESSARY. IF THE DEPARTMENT DETERMINES THAT SUPPLEMENTAL 
INVESTIGATION IS NECESSARY IT MUST SET FORTH ITS RATIONALE 
AND PROVIDE A TIMEFRAME FOR COMPLETION OF THE INVESTIGATION. 
THE DEPARTMENT SHALL ~ provide a copy to the licensee or 
permittee. 

In subsection (3), I am suggesting amendments that 

accomplish two purposes. First, the mandamus provisions need to 

be amended to bring them in line with traditional mandamus law. 

Second, the appeal process needs to be amended by replacing the 

appeal to the Board of Land Commissioners with a right to 

administrative hearing under the Administrative Procedure Act. 

The final decision would then be made by the Commissioner, not 

the Board of Land Commissioners. This is the way all 

administrative hearings under all the reclamation laws are 

conducted. 

Also, I have concerns about paragraph (b) beginning on page 

82, line 19 and ending on page 83, line 5. This would require a 

permittee to pay the attorney fees and costs of a person or group 

who successfully challenged a decision of the commissioner. This 

is unfair and I suggest removing it. 
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Finally, whether or not the paragraph I have just discussed 

is eliminated, the right of a citizen to sue the permittee 

himself should be reinserted on page 83, lines 6 through 18 

because this language is required by federal law. 

6. Applicability: Finally, I have concerns about section 26, 

the applicability provision. This provision applies to 

"proceedings begun after October 1, 1991." It is not clear what 

the word "proceedings" means. Does it mean: permit applications 

only, or does it include renewal applications, amendment 

applications, and revision applications? Unless this is 

clarified, litigation could result. 

4 



DEPARTMENT OF STATE LANDS' 
PROPOSED AMENDMENTS TO HOUSE BILL 956 

(Introduced Bill) 

1. Title, line 7. 
Following: "RESTORATION" 
strike: "AND" 
Insert: "OR" 
Following: "RESOURCES AND" 
Insert: "RESTORATION AND CONTINUATION" 

2. Page 2, line 20. 
Following: "restoration" 
strike: "and" 
Insert: "or" 

3. Page 81, line 13. 
Following: "of" 
strike: "the" 
Insert: "an" 
Following: "affidavit" 
Insert: "that alleges facts demonstrating probable cause 
that a violation of the act or rules has occurred" 

4. Page 81, line 13. 
Following: "place" 
strike: "and" 
Insert: "or stating that supplemental investigation is 
necessary. If the department determines that supplemental 
investigation is necessary it must set forth its rationale 
and provide a timeframe for completion of the investigation. 

5. Page 81 and 82. 
Following: "may" on page 81, line 25 
strike: the remainder of line 25 through "board" on page 
82, line 1 
Insert: "request an administrative hearing" 
Following: "or" on page 82, line 1 
Insert: "if the commissioner's decision is arbitrary, 
capricious, or an abuse of discretion," 

6. Page 82, lines 8 and 9. 
Following: line 7 
strike: line 8 through "mandamus" on line 9 
Insert: "request a hearing" 

7. Page 82, line 10. 
Following: "occurred" 
Insert: "bring a mandamus action" 

8. Page 82, lines 13 and 14. 
Following: "shall" on line 13 
strike: "~(a)" 



9. Pages 82 and 83. 
Following: line 18 on page 82 
Strike: paragraph (b) in its entirety 

10. Page 83, line 19. 
Following: line 18 
Insert: "(4) Any person having an interest that is or may 
be adversely affected may commence a civil action on his own 
behalf to compel compliance with this part against any 
person for the violation of this part or any rule, order, or 
permit issued under it. However, no such action may 
commence: 

II (a) prior to 60 days after the plaintiff has given notice 
in writing to the department and to the alleged violator; or 

II (b) if the department has commenced and is diligently 
prosecuting a civil action to require compliance with the 
provisions of this part or any rule, order or permit issued 
under it. 

-End-



Northern Plains Resource Council 

TESTIMONY ON HB889 AND HB 956 
HOUSE NATURAL RESOURCES COMMITTEE 
MARCH 8, 1991 

Mr. Chairman, members of the committee,: My name is Paul Hawks. 

I ranch near Melville in Sweet Grass County. I am Chairman of 

the Northern Plains Resource Council, a community-based Montana 

citizen's organization working on natural resource and agricul

tural issues. 

We believe that water resources are every bit as important as 

mineral resources. HB889 and HB956 are designed to protect water 

resources during and after mining. Reclamation of a mine site 

must not only restore the land surface but the water resources as 

well, because the quality of the water resource, after mining, 

will be the key to a community's continued economic prosperity 

after mine shutdown. So the goal of these two bills is 1) to 

protect water resources from the outset, and 2) to restore or 

replace water which is impacted by mining. 

We recognize that water is a complex resource and is not well 

understood by the agency, the company, or the water user. And 

that's exactly why it needs to be addressedupfront. The key to 

protecting the water resource is planning ahead in the permitting 

process and anticipating potential problems before the permit is 

issued. The bills before you today would require a "water protec

tion plan" for the area around a mine site. The plan must include: 

1) identification of all water users; 

2) a detailed assessment of existing water resources; 

3) the consequences of mining on the water resources; 

4) the potential for restoring or replacing impacted water; 

5) the estimated cost of water restoration or replacement. 

Continuing instances of mining related discharges of hazard-

ous substances into Montana's surface and groundwater necessitates 

improvements to state regulation of mining activities. The effec

tiveness of such regulations hinges upon an ability to compare 

water quality and quantity before mining occurs to water quality 

1tlllln .. " MT C;c)101 (,..01) 2,..R.115'" 



page two 

and quantity during and after mining. Meaningful water quality 

information must reflect natural variation in water quality and 

quantity that occur from season to season and from year to year. 

Therefore, these bills expand the required water baseline studies 

from one to a minimum of two years. We believe this will fit into 

the existing timeframes and will not slow the permitting process. 

As an example, Stillwater PGM resources received its exploration 

permit for its East Boulder mine in January 1988 and did not 

apply for an operating permit until March of 1990. Similarly, 

Noranda has been exploring since 1988 but did not apply for an 

operating permit for its Cob.ke City mine until November of 1990. 

Better baseline data will help determine whether or not damage 

has occurred, who's responsible, and how to fix the problem more 

quickly. The requirements of this "water protection plan" should 

be to everyone's benefit, whether you're the mine company, the 

affected water user, or the state regulator. We believe the 

result will be more responsible mining practices. 

The companies will argue that existing laws are adequate to 

protect water resources. It is apparent from looking through DSL 

files that water resources are not being protected under the Metal 

Mines Reclamation Act. As of August 1990, over 20 hard~ock mining 

companies had over 40 outstanding violations for "noncompliance" 

OF PERMIT CONDITIONS. Many of these violations are for water 

contamination. The state's coal reclamation act does contain 

provisions for water replacement. These need to be tightened 

up and incorporated into the hardrock act. 

Of particular concern to neighboring water users is the abil

ity to hold mining cOMpanies responsible for damaged water. 

Under HB889 and HB956, the burden of proof to determine the source 

of water damage would lie with the mine operator. Right now, the 

burdenof proof rests unfairly on the impacted water user to prove 

water damage. Given the unpredictable nature of groundwater and 

the lack of adequate baseline data, this is a very expensive and 

difficult thing to prove. An individual cannot afford this. The 

company, on the other hand, has the resources and staff to.prove 

its case. It is, after all, the party who is digging around in 

the water resources, and therfore, should shoulder this burden. 

Developing good baseline data, required in the "water protection 

plan", will then be in the company's best interests. The switch

ing of the burden of proof would only extend to those water users 
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who are identified within the boundaries of the "water protection 

area". 

Both of these bills require the mine operator to post a bond 

to ensure that the "water protection plan" will be carried out 

without ever becoming a financial obligation of the state. The 

present reclamation bonding system deals primarily with surface 

reclamation measures and lacks complete water protection elements. 

The state often ends paying for cleanup when bonds do not cover 

protection of water resources. These two examples are from the 

attached "Water Damages" factsheet. 

Miningcompanies must accept their responsibility to reclaim 

both the surface resources and the water resources. And bonds 

must be set at a realistic level to ensure that a proper job 

is done. 

Two other provisions of HB889 andHB956 will be invaluable tools 

in alerting understaffed agencies to possible violators. One 

would expand a citizen's right to compel enforcement of suspected 

violations, and the other would prohibit a company in violation 

of state or federal laws from obtaining an operating permit. 

Current Montana law, which focuses on restitution for damaged 

water uses, must have protection of water resources as its primary 

goal. Buying out a neighboring water user should never be con

sidered the solllti0n tn fi.xing a water problem caused by mining. 

Development of the state's rich mineral resources cannot be at the 

expense of our invaluable water resources. 

In closing, we believe these bills are about responsibility -

about developing Montana'g minerals in a responsible manner. Our 

communities are built upon trust and reliance on our neighbors, 

and ideally, there is no need to legislate responsibility. The 

industry representatives in this room feel they work for respon

sible companies and will argue these bills are unnecessary. But 

companies are only as responsible as the people who run them. 

And the reality is that faces change and management changes. Com

panies are bought and sold, and goals and operating standards 

change. So, unfortunately, some companies will only be as respon

sible as Montana's laws require them to be. And these bilh must 

make clear to those companies who would place profits ahead of 

well-designed operations that we expect them to be good neighbors. 

There can be no compromise in protecting Montana's water resources. 

I 

I 
I 
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WATER DAMAGES: Shortfalls in Metal Mine Reg~tjons ~8q 4-95b 

.. A Northern Plains Resource Council Factsheet 

THE PROBLEM 

Water is a critical resource in Montana affecting the value and 
productivity of the land. Groundwater is a poorly understood 

.. resource and its behavior is difficult to predict. Nevertheless. it is 
clear that pollution and depletion of groundwater is caused by coal 
and metal mining activities. waste disposal landfills. and other 

.. sources like chemical spills and underground storage tanks. 

The Montana Water Quality Bureau (WQB) reports it receives 
" 10-15 complaints per year related to suspected water damage from 
.. hard rock mining; the Department of State Lands (DSL) receives 

approximately 10 per year. Most complaints are reported by the 
mine or a citizen while some are discovered during an inspection . 

.. In most cases some form of remedial action is taken, or a lawsuit 
is pursued. Unfortunately, complaints do not prevent groundwater 
contamination. According to the rules which implement Montana's 

iiIII Water Quality Act, mining companies can contaminate water 
resources within their permit boundaries as long as the water 
leaving their property is not degraded (ARM 16.20.1010). 

WATER DAMAGES 

-In 1988 Stillwater Mining Company's (SMC) east adit hit 
.. a groundwater spring (approximately 1000-2000 gpm), drying up 

a waterfall on Spring Creek. A local rancher had water rights on 
this creek. SMC bought out the ranch operation and the water 

It. resource remains unreclaimed. 
-In 1989 at the Golden Sunlight Mine (GSM), a retaining 

wall failed in the tailings impoundment and released millions of 
filii gallons o~ cyanide laced water .. The release eventually contaminated 

two famIly wells near the mme. GSM "fixed" the problem by 
buying out both families and never claimed responsibility for the 

c contamination. .. 
BONDS DO NOT COVER CLEANUP 

.. Even in cases where bonds are required, and reclamation plans 
developed. serious environmental damage can remain when 

: companies forfeit bonds. In several instances companies have 
L. forfeited bonds because it is c~ea~er for the~ to do so. The state 

then has to clean up the contammation from spIlls or poor operating 
, practices. 

'- -The Intergem Mine in the Little Belt Mountains in central 
Montana posted a $71,600 bond in 1982. Two years of mining 
resulted in damage that the state estimates will cost $218.000 to 

.. reclaim. The site is currently unsafe and hazardous. State officials 
could only comment that" I would guess at the time the bond was 
adequate." 

, -At the Quartz Gulch placer mine in western Montana. the 
.. company posted an additional S 17.600 bond to cover costs of 

reclamation work supposed to have been completed under the 
original bond of $3.200. 

February 1991 

-At the Golden Maple Mine near Lewistown, cyanide from 
a heap leach operation was released into groundwater, 
contaminating a nearby water supply. The company's reclamation 
bond of $35.500 was grossly inadequate to clean up the site. The 
state estimated the cost of "minimal" surface clean up to be 
$115,000 to $120,000. 

-The Nellie Grant Mine 20 miles southwest of Helena was 
abandoned in 1982 after the company, Sparrow Resources Ltd. of 
Canada, folded. Bonds originally posted by the company were 
insufficient to cover reclamation costs. The state has already spent 
$60,000 on reclamation at the site, which is contaminated with 
heavy metals, cyanide and arsenic. The company also left behind 
over $200,000 in fines for water quality violations. 

-In January 1991 the Blue Range Mine was forced to shut 
down after cyanide from their tailings was found in a monitoring 
well. The mine had posted a $69,000 reclamation bond but it ~ 
llQ1 cover cleanup of water contamination. The company is paying 
for the cleanup effort but the bond does not cover possible future 
water problems. The environmental assessment done for the mine 
had predicted likely water contamination in 15 years. The reality 
is it took less than 3 months. 

" ... between two-thirds and three-fourths 
of the mines that have used cyanide in 
Montana have had documented fluid 
losses." --Interim Study on Groundwater Quality 

Protection and Management. Environmental Quality 
Council. December 1990. p. 47. 

INHERENT BOND INADEQUACIES 

The present reclamation bonding system used for hard rock 
mines lacks complete water protection elements. Bonds are 
presently calculated for water treatment and surface reclamation 
measures. If a problem arises and a bond is forfeited, the money 
can Q!!h: be spent on the specific reclamation requirements 
outlined in the reclamation plan. This bonding does .!1Q! cover 
reclamation failures, mistakes, emergency cleanup of 
contamination. or long term water resource impacts. 

-In October 1988 SMC posted a reclamation performance 
bond for its east side mine development of $1,381,513. Of this 
amount a $50.000 lump sum is for "post-operation monitoring, 
water treatment, and establishment of reclamation diversion 
structures for mine water discharge and reclaimed tailings 
impoundment runoff' for 3 years after shutdown. This bond ~ 
not include the cost of water contamination clean up or water 
replacement ifmonitoring shows a groundwater pollution problem. 

-In June 1989 CoCa Mines (Hog Heaven)postedaS644.000 
bond. Of this amount S47.000 is for treating toxic milling water 
and post-mine monitoring. No provisions are made for clean up of 
spills. leaks. or emergencies if reclamation efforts fail. 



-In August 1989 New Butte Mining Company posted a 
$498,000 bond for reclamation. No amount is allocated to cover 
any possible water contamination, treatment. cleanup, replacement 
or monitoring. 

-InJuly 1988 Beal Mtn. Mining (Pegasus) posted a$2,770. 172 
bond of which $1,173,770 is for treating water in the cyanide heap 
leach circuit and 2 years of monitoring. No amount is provided for 
leaks. spills, emergency releases, clean up or water replacement. 

-Pegasus's Zortman Mine Inc. in June 1989 posted a 
$1.421,250 bond of which $300,000 is for water treatment of the 
saturated leach pad and solution ponds. The treated water will be 
applied to the land surface. An additional $30,000 is for post mine 
water quality monitoring. If water monitoring shows the 
groundwater to be contaminated, none of this bond is set aside for 
reclaiming water resources. 

" ... sources of groundwater contamination 
by hard rock mining operations include 
cyanide heap leach facilities, disposed 
tailings, spills and leaks, and water 
accumulating in abandoned pits. Fluids 
from these sources may contain cyanide, 
trace elements, heavy metals and inorganic 
(chemicals) ... " --Interim Study on Groundwater 

Quality Protection and Management. Environmental Quality 
Council, December 1990, p. 46. 

FINES AND VIOLATIONS 

-The Viking Mine operated a cyanide heap leach operation 
in Powell County until 1982. In 1985 the WQB reported that the 
mine's tailings pond had been overflowing for 5 years, releasing 
cyanide and heavy metals. The WQB repeatedly tried to have the 
mine owner correct the problems. In August 1990, the Forest 
Service notified the owner his $6,875 bond would be forfeited if a 
reclamation plan was not received in 30 days. According to the 
WQB, it was cheaper for the operator to forfeit the bond than 
reclaim the area. 

-In the summer 1989, EI Dorado Gold Inc. discharged 
sediment laden water from a mine pit into Browns Gulch near 
Virgina City. DSL staff warned that without extensive reclamation 
the stream would be severely damaged. DSL complained in an 
Aug. 1989 memo that this mine has been shut down and ..... we are 
now stuck with a big mess and inadequate bond." Several months 
later the WQB filed a complaint asking the company to reclaim the 
damages. Four days later the mine owner left Montana, and was 
later quoted as saying "if it cost me more than my bond, then I'm 
going to run" (WQB, 8/90). 

-In August 1985 Golden Maple Mining received 4 violations 
for noncompliance of its permit. The violations were for conditions 
which threatened water qUality. In September 1985 the mine 
received another violation fornon-action on the first four violations. 
In November 1985 their permit was revoked and. by January 1986 
another violation resulted from unpermitted exploration. A year 
later in Dec. 1986 the DSL was using the mine's forfeited 535.500 
bond and an additional 5305.000 out-of-court insurance settlement 
[0 reclaim the site. Water treatment for the tailings alone cost the 

state 585.000, which the bond did not cover. Golden Maple has left 
the state. leaving behind $42.400 in unpaid fines and civil penalties 
to both the DSL and the WQB. 

-Basin Creek Mine. When owned by Pangea, the mine 
polluted state waters with arsenic, suspended solids and pH 
irregularities in July 1988. The mine also discharged sediment
laden water in an unpermitted location. Pangea was fined $6901 in 
addition to a $10.000 suspended fine. Soon after, Pegasus Gold 
purchased the mine property, and was required to abide by the 
conditions of Pangea's suspended fine. 

In November 1989 DSL found a puddle contaminated with 
cyanide off the leach pad's lined surface. Pegasus claimed it was 
caused by transportation of materials off the lined surface. DSL 
field staff recommended a $6.000 fine. It was not until a settlement 
conference in February 1991 that DSL and Pegasus agreed on a 
$2.600 - S2.900 range for the fine. 

In June 1990 Basin Creek was fined $10,000 for two Water 
Quality Act violations and another $5.000 for violating the operating 
conditions specified in Pangea's suspended fine. In addition, 
Pegasus must continue to operate under another suspended fine of 
$10.000. Pegasus has paid a total of$16,000 for this latest incident. 

·-Chelsea Resources Spotted Horse Mine. In December 1989 
the DSL suspended the company' s operating permit because of 
improper placement of tailings. The state recovered the $75,000 
bond. Chelsea Resources folded, and the bond only covered the 
cost of surface reclamation. In May 1990 a six inch rain storm filled 
the mine tailings pond with cyanide laden water. As of February 
1991 the DSLhas spent$lO,OOOtocleanupthiscontaminatedwater. 

As of August 1990 over 20 hard rock mining companies have 
over 40 outstanding violations for "noncompliance" of permit 
conditions. The fines total over $606,000. As the above examples 
show some of these violations are for water contamination. As of 
October 1990, only $62,050 in fines had been collected. The 
Department of State Lands Hardrock Bureau is unable to enforce 
these violations in a timely manner due to insufficient staffing, 
funding problems, and lawsuit delays. 

SUPPORT WATER PROTECI'ION 

Stan Stephens. in his recent Reoort to the Citizens of Montana. 
has demanded" Action. not study. Cleanup, not paperwork." The 
mining industry uses the motto" Every day is Earth Day," claiming 
that modem mines can protect the environment. Nevertheless, it is 
clear mining pollutes groundwater resources. The time to act to 
protect Montana' s water is now. Mining will come and go, but we 
must live with the water forever. 

The Northern Plains Resource Council is seeking further 
protection for the state's water resources by supporting water 
protection or replacement legislation which will: 

1. Require mines to develop water protection plans. 
2. Place the burden of proof on the company to show its 
operation did not cause water damges if a problem is discovered. 
3. Require financial assurance for mines to implement the 
water protection plan to restore or replace water resources, 
4. Allow citizen enforcement for reporting mine violations 
and ~'ro\'ide greater partiCipation in permitting mines. 
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Imagine if you will tho J'olloVlinr..; 118ppel:inf to ,vou personally. 

1. Wi thout warning you lose all the erjui ty in your hone. 
2. Next the water supply to your home is poisoned makinG it 

unfi t fo[" man or beast. 
3. '1'0 redeem any of your loss you must indivi.clwllly f'ir;ht ;1 

large corporation (many of which ar~ ownpd hy Core; (,n 
countries witll practiiially limitless funds) in n court of 
law. 

This scenario has actually happened in Montana and will 
without doubt happen many mor8 times if we insist on operating 
under the century old mining laws. One farnil ... of note, the 
Ray McCarfertys, formerly of Whitehall, can tell~you about thin 
in much more detail having lived through just such a mess. 
Ironically the r1cGaff',!rtys aI'\"? now lLvLnc in IJCwlstown. These 
people aihonr wi. th two oHler fami lies lost thei I' homes 
to cyanide and it took four ycarA and 380,000 in ord~r to forc~ 
the mine to pay ~or t h~i rhome. What :ff)\, t1 0 1:. t see is the 
personal tragedy or the gut wrenching emotional stress a fight 
like this produces, it is devastatine! . 

The mining companies are not the real culprits, it is our 
own state Govennment! The Govprnor pvi~~nt]y advocatps mining 
at all casto, the ~rQups such as the DSL, that are responsihlA 
for issuing the permits are either ap,ointed directly by the 
governor or are under a supe rvi SOt who i s appo~. nted by the 
governor. The ni ne want.i nG a permi t hi res all affilla te of 
a'lothpr mining company to do trw study , or B.A. Thls \iOCl.lHlerL~. 
is the mpin 8our\~p. of inforrnaJbion for state o"'ficials waking 
the df~cison on the pe>rmit and is :3.C!cepted c;p.r;f'rall.y wittlOUt 
question. Howev~r, many times these stUdies ~re in error, such 
W1 s the case i n r~ga I'd to th e Blue HaIlf,e pr~rrl Lt. 

When are tn~ TlP-ople who are supposr'd to rpprcsellt and protec t 
.the vf)ters going to start doing just that? It is ironic And 
disgusting that thp eOl'lmOn people of tnj.s flt;~t,:> must fight the 
stntp FOV0rnrlp.nt for their nomes ann fltlRncirtl Vlpll beJnp:l 

In Qllr s:i.tuatLI)n iv~l'(-' in .i.evli[:l,ovm ir!cr' p H~'~ >3(, wells th:'lL 
could be C ontar.11 r~;l ~ed, the threat to Bi f" ST'ri n," and Spri rtf Creek 
is a real possi.bl,i.ty. still tIl'? JH'!rmit waG ~.p.!.:ul'Il to UGP 
rn~rc1.1;y, cappp.r, ~dnrJ, arsnic, :uld cyanLdr: .ir:;1 .r1;L'lt lOC~it('d 

abov~ t:-Ie lNatn.rs £'1entiorl p d. In six Sfl(Jrt \'/Pr>}·:S 13J.ll~ Rn.nf;~ i~'1inlnf 
provC'd th8 E.A. 8.n ernm~ous document. A 8pil.l to~k pla<.:F. !.l.f:d in 
a f1'1::jtt~r 0': w~·p.ks thp. cyanide r:'8.ched ;1 test welJ. (rIOt cmt;:o 
+:hrp.p. yearS:l.A L.n. rli;tni.n~ .. c()rnpi-lnj(~s ('[~tirr:8t(lrl.) :'10 onc kno:.vs v/tlp]"r:.

the c?:1nirJe will next 8p'C8.r 8.ncJ tn.io i ncJu!"f. ~:ydao-Met.ri.cs tnp 
(~ofTlp!1nie afril.ht(' of ;\,(jA~:CO wllo ~1td t.~lr> orj,:~:ql ~tudy. 1~r;~;:\l:'C 
f)f t';j,s douht tr.r. pn.qple loeated below tIle pr'(1r.'~8;::i.nc: pl8tlt ;1:1vr 
st?"'!) t·eLr pro-pnr~'y v:11ues drop f!'(lm 3() to :)(: per C:~llt. Wo,l'l 
:;()' buy a plac~ th'1.t could lose its w'ltf'r ~~ur:')Y? 



EXHIBIT_ to 
House of Representatives PATE..-.3"'5C?--""';:;:"-~-q-I--: March 8, 1991 

Natural Resource Committe~~~==f3~~~:::::::;; 

My name is Keith Rush. I live in Noxon and am a forester 
for Champion Timberlands. I am representing my neighbors and 
myself. We draw water from the same aquifer and are legal 
water rights holders and users of five springs, two vv'ells 
and one surface water source. 

We are very interested in Bill i1889, because we feel that 
our water quality and/or quantity is greatly threatened by a 
proposed world class silver mine. The tailings from this mine 
will be stored on our aquifer and. its recharge zones. Since 
our water sources lay down gradient from this 19th century
design tailings pond, we believe there is great potential for 
contamination. We feel that Bill #889 would help protect us 
from the affects of this mining activity. 

Because or a lack of protective mining legislation, we 
are currently collecting our own baseline data. This data 
collection is costing us hundreds of dollars and many hours 
of time and is still very limited. We feel this is an unfair 
responsibility. If we find later, that water contamination 
has occurred, the burden of proving this will fallon us, also. 
Bill #889 would put these financial and time responsibilities 
on the mining company, not the legal water users of an area. 

We strongly support Bill #889 because it requires mining 
companies to: 

- study the probable hydrological consequences of their 
aativities 

complete 'a two-year baseline study before any mining 
activities can occurr 

- designate water protection areas that may be affected 
by their activi-ties 

- outline a cost estimate to protect, restore or replace 
contaminated water resources o 

If these provisions were law, my neighbors and myself feel 

our water quality would be better protected. Thank you for 
your time and help in this matter. 
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House Of Natural Resources 
Capital Station 
Heiena, Mt., 59601 

Dear Council Members: 

Febru~ry 15,19 91 

DATE... 3 .... g--CJ ( 
H8 _____ -g8:t~ __ _ 

'de are Writing this letter pe!'taining to the bill no. J..lt>2'f1 for 
water protection ~nd renlacement legislation. We feel that it is a bill 
thr.>t will protect the water Users of this va.lley, as well as in any mining 
;'Irea. 

It should we thi~ be UP to the company to have the burden of proof 
that they are not contaminating our water supply. If they are, the financial 
assurance should be there to restore or replace water resouces damaged by the 
mining at no greater ena~maintenance cost to the ~ter users. 

We and our neighbors are concerned because our aquifer could be 
contaminated by the Proposed Asarco Rock Creek tailings impoundment. 

Sincerely 

LeRoy Magoffin 
Lola Magoffin 

1601 hwy. 200 
Noxon, Ht. 59853 



House of Representat 1 yes 
Natural Resources Comm1ttee 

Dear S1rs: 

--_." 
SfI-:-:.:_. 3 -<6' -'1 f 
~B_._~~~ ___ _ 

3/5/91 

B111 -669" the Water ProtecUon Act for Hard Rock M1nes,'" 1s up for 
cons1derat1on and we beHeve 1t to be worth whl1e and would I1ke to see 1t 
pass. 

We l1ve In an area that wIll be directly affected by the prosed ASARCO 
Rock Creek Mine In Sanders Count. 

A Water Management Area needs to be In effect here. Our spnngs which 
are our only source of consumable water need to be properly monitored. 
We also have several ne1ghbors that may also be affected. 

The ta111ngs pond forthe proposed m1ne Is In the area of our aquifer. We 
have appealed for help In establ1shlng a data base for our water systems 
but have been unable to get any aSSistance. We believe that since ASARCO 
Is the reason for all of this It would be fair 1f they p1cked up the tab 
Instead of the property owners In the area. While we haye been able to 
meet th1s expense there are some that 1\ puts a great burden on. 

We are also concerned about what this system win do to the Clark Fork 
Rtver that runs directly below our homes. 

We feel that this bin would go 8 long way In protecUng our water QU811ty. 

Thank you for your conslderaUon and help In getUng this bll1 passed. 

51 ncere I y, \ (J () 

~((\~O 

~?rjt~lfkA 
Sonja L Han 
Box 573 
Noxon, 11t. 59853 
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March 4, 1991 

Northern Plains Resource Council 
44 N Last Chance Gulch 
Helena, Montana 59601 

Dear Northern Plains Resources Council; 

Paul Hawks has contacted us and asked us to submit comments 
for HB-889, the water Protection or Replacement Bill. 

We feel Montana's water is and will be in the future one 
of Montana's greatest resources. In Central Montana we are 
privileged to have a variety of very unique hydrologic occurances, 
the Warms Springs and the Big Springs the source of the City 
of Lewistown's water. Both of these springs are potentially 
threatened if Hard Rock Mines in the area are not properly 
designed and enforcement actions taken by State and Federal 
agencies to require full adherence to the operating permits. 

One area of concern is complete documentation of baseline 
water data. There is no baseline data available for the Kendall 
Ventures mine prior to the issuance of permit 00122. A citizen 
group in the area has pressed for better hydrologic data and 
great strides were made in this area but citizen groups should 
not be responsible for mandating were and whose water will be 
monitored and for what chemicals the water source will be checked. 

Water rights in and around Mine Permit Boundaries must 
be guarenteed to prior water right holders. These Water Right 
holders should not have to be involved in litigation to enforce 
their water rights. A water right should stand on it's own if 
the water disappears that water should be immediately replaced. 

One problem in the Central Montana area is the number of 
bankruptcy proceedings surrounding Hardrock Mines. There 
should be sufficient bond requirements to allow water users to 
be compensated for water loss and protection from contaminate~ 
water supplies. If the potential exists for the loss of 
a business or a person ability to make a living this should 
be taken into the bonding requirements for the mine (with regard 
to water loss or contamination). A severe discharge from 
the Kendall Ventures Mine could cause the developing fish farm 
to lose it's fish. Every attempt must be made to protect present 
and future businesses surrounding Hard Rock Mines. 

If you have questions please contact us. 

sze~ 
Alan Shammel, Chairman 
Kendall Concerned Area Residents 
Hilger, Montana 59451 

462-5639 



GREENL 
LAND & LIVE STOCK CO. 

~y na~e is ~OU8 . c]ae. I live on a ranch south of 80lstrip. 

The Western 2nergy Co. & Peabody Coal Co. operate strip mines adjacent 

i 

I .. 
c I"" " 

to land I run cattle on. I also graze cattle on Eor:;e of the reclaima tion I 
Some of problems I have encountered far availability the as as water 

and water quality are aSii followli: 

An area of Filler Coulee was uiined which had several springs 

and numerous areas of surface water on it. That area had been used 

by my family since the late 1800's. After reclaimation had taken 

place surface water again appeared but it tends t6 disappear in 

early to mid su~mer. Post ~ining tOPQgraphy does not lend itself to 

i 

spring development. A well was drilled in the bottom of the reclaillisd 

valley where, I have been told there is an abundance of water. In I 
fact, a pipeline was installed to provide water for the truck wash at 

the fig Sky, ine Shop. In the fall of 1988 I used that particular 

portion of the reclai~ation as pasture for cows and calves prior to 

weanine. Upon weaning which results in elevated stress levels to 

~ • I 
or SJ..c.:':nC£:2 

a~J ieath in ttese calves. A~t8r the Joat~ or t~J c~cond calf I 

~3rfor~ an autons v on this - ... ., 

calf. .:'he:. ,:;. ~T. VG teriEar:- laoora tor:' .::~in(iint.:s in:·.ica ted t1:a t the 

Route 1 • Box 2058 • Forsyth, MT 59327 • (406) 477-6655 



GREENL 
LAND & LIVE STOCK CO. 

, ,.,... 
_ J. • 

aifected are )orr ~ro~t~, iiarrtea, bO~G fraGility, anj low tertility. 

aoout bL1eral deficiencies I have discovered that a copper cieficiel1c~, 

arises because of one or ; .. ore of the followinG reasons. A lacl<;: OJ:' 

copper) ':!hich we have never notic eabl, experienced, or exc essive 

Eolybde~in or sulpjates act to reduce copper solubility in the 

I do not know what those levels initially were or what they are now. 

The problem I initially encountered at this location seem to 

have been correeted by the addition of a mineral mix with higher 

levels of available copper. The cattle so eagerly consume the 

mineral mix in this area that I have to limit it with the addition 

of salt. 

In another area of the ranch I was forced to replace a well 

wh~ch was located about 1/8 of a mile west of one of Western Energy's 

mines and about a mile north of Peabody's Eig Sky rine. As mining 

activity in this area increased the water quality decreased to the 

point where finally the impellers on a new submersible pump only 

lasted about onc =onth. ?te water had a rusty tint to it and the 

Route 1 • Box 2058 • Forsyth, MT 59327 • (L!C~) 477-nhJ:;.J:;. 



GREENL 
LAND & LIVE STOCK CO. 

flo\'1 was reduceci. to E:.s Doint '.'rherr) a rcstricter l".ac: to 1:0 i:'Etoll:;::. 

The well that ~r~~iics ~ater ~~r our bar~ and a well about a 

~ r::ile Eouth 0:[" our ~lOUSG both had to be replaced because of lar~e 

abounts ~ , . t or sec.].; .en in the "'·ra ter. 

In conc lusion, I 1.';ould like to say I ::ave no qualifications 

as a hydrolo;ist $0 I can draw no accurate conclusion as to why 

t~18se nroblel:':s l:ave occured. All I knol,'l for sure is that they 

have. 

Route 1 • Box 2058 • Forsyth, MT 59327 • (406) 477-6655 
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DATE 3~B- 91 
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The Cabinet Resource Group 
160 Fox Lane 

Trout Creek, MT 59874 

3/g/9l 

Dear People, 

Greetings! Tailings ponds are all about mining waste rock and water, and hew tG 
dispese of them. The pulverized rock stays (somewhat) and the water ~oes awa7. Some 
gets reused (not at the Troy mine) some evaoerates but the greatest fraction leaks 0ut 
of the facility. Some of the leakage is very evident (as in my slides) but most of it 
is not because it leaks thru the groundwater, and groundwater is the loophole in State, 
Federal and Public attempts t. control water aellution. In this age of diminishing 
clean drinking water and water rationing (Calif., New York) in some drought ridden states, 
it is inconcievable that we allow any industrial process to use groundwater as its sewer. 
Current water law is so skewered that anybody (citizen, Jlandowner)affected by this moral 
disregard must then shoulder the burden of nroof in any legal contention that their water 
rights have been affected. In this age of men on the moon, gene solicing, smart bombs, 
and bio-engineering its a shame that the mining industry relies on an antiquated technology 
(tailings ponds) to dispese and dilute its wastes. If this oractice is to be allowed to 
continue, then it is only the prudent thing te do, to gather practible data, change the 
burden of proof and demand adequate comoensation for those affected that is the focus of 
this legislation. Thank you. 

Cesar Hernandez 
for CRG 



EXHIBIT /, 
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DATE >3.- 8 ~q I 
Hsffi9 j. 9Slo 

The Cabinet Resource Group 

WATER QUALITY ISSUES 

Jill Davies 
14 Old Bull River Rd. 
Noxon, Mt. 59853 

March 7, 1991 

Natural Resource Committee 

Dear Committee member, 

By way of testimony concerning hard rock mining in Montana, I 
submit the following graphs with this accompanying explanation. The 
graphs are derived from the regular DSL approved monitoring program 
being run at the ASARCO/TROY mine. They begin wi~h the metals; zinc, 
copper, lead, iron; manganese which are contained within the rock 
being mined, then there are two nitrogen compounds; nitrates and 
ammonia which are supplied by the explosives being used in the mine, 
then there are four minerals; magnesium, sodium, calcium, and 
potassium which are either in the rock or in the reagents used in the 
milling process, and finally, a graph for specific conductivity which 
is a measure of levels of dissolved substances in the water. 

The dates when the samples were taken are given along the bottom,. 
and each period of sampling is delineated at the very bottom; first 
the baseline period, then the period during which construction 
occurred, then the period during operation before the summer of 1985, 
and finally the period since summer '85 to the most recent data 
submitted. The last two are separated because a major change in the 
monitoring occurred in the summer of '85. The timing of the 
monitoring was altered to avoid runoff conditions and winter 
conditions, and the analysis methodology was changed to achieve a 
lower detection limit for several metals. Also the mine changed 
operations at or near that time, ceasing to dump excess waters from 
the mill site directly into the creek and beginning to use percolation 
ponds. The macroinvertibrate monitoring was begun. Also, the sample 
site LC-~ was added to the monitoring program at that time. This site 
is further downstream from the tailings pond than the site LC-2 which 
was the downstream site for the tailings pond, with LC-1 being the 
upstream site for the tailings pond. (Though above the tailings pond, 
LC-1 is still below the mill site and has received many impacts from 
that source. At one point copper coricentrations of 100 times the 
criteria were discovered in the stream just below the mill site.) The 
lb/day figures given at the right of the graphs are to give an 
understanding of. how much a certain concentration in the water, given 



Pa~e - 2 

the size of Lake Creek, yields in a more familiar measure - pounds. 
Also. the current detection limit is given at the right. 

The red line is the EPA Criteria, also the state standard. The 
yellow markings indicate data that is given as the detection limit. 
This means the actual concentration of that parameter is below the 
value given. i.e. <.05. Notice that for copper and lead, detection 
limits were used that were well above the criteria until the summer of 
'85. 

This begins my critique of the care given to water quality issues 
by the DSL under the authority of the ~etal Mine Reclamation Act. 
Consistently thru 1985, the state's pronouncement was, "we find no 
evidence of water quality problems at the Asarco/Troy facility". 
First, with the detection limits being used, and because they failed 
to gather baseline data for most parameters, it is clear that they did 
not intend to find any evidence. Secondly, looking at the zinc graph, 
which contains baseline data because it is not so difficult a 
parameter to measure, one can see that serious impacts did indeed 
occur beginning with the onset of construction. The low detection 
limits values for zinc, copper, lead, and iron on 8-79 can be used to 
indicate the quality of the water before mining. Also they indicate 
that the technology existed for using that low of a detection limit at 
that time. (Contrary to statements the DSL has made. ) 

During constru6tion, extremely high values of both zinc and iron 
were found on 2-80 only at LC-2. On 2-81, extremely high values of 
magnesium, sodium, calcium, and potassium can be observed at both LC-l 
and LC-2 and high copper at LC-l and a mysteriously high detection 
limit value for lead on that date at both LC-t and LC-2. .1 mg/l is 
never used as a detection limit for lead, yet Asarco got away with it 
with no questions asked. If lead concentrations were anywhere near 
.1 mgll on that February day in '81, 75 pounds of lead would have gone 
downstream. 

Sometime in the history of the mine Asarco started disposing of 
their excess tailings water in giant 'sumps' outside of the tailings 
pond, in an area of course, cobbly gravel. Thus all of the 2100 gpm 
of tailings water which carries the slurry from the mill to the 
tailings pond is disposed of at the site. into the ground, either 
through the pond itself, or decanted to the sumps. This operation 
procedure was not included in the application, was not permitted under 
the Operating Permit. The plan of operations was changed after 
permitting. There was no public notice, no public review for none is 
provided for under the current Hetal Mine Reclamation Act. According 
to the permitted plan of operations, no disposal of excess water was 
to be done anywhere on the mine site, except for a minimal amount of 
seepage allowed for from the tailings pond. The DSL allowed Asarco to 
make this change in operations, disposing of all this waste water to 
the ground without even having a groundwater monitoring program in 
place. There is no groundwater monitoring bein~ done to this date 
even after several years of insistent protest from CRG. Yet it can be 
seen from the nitrate, magnesium. sodium, calcium, potassium, and 
specific conductivity ~raphs that this I'aste water is showing up in 
Lake Ck. at. LC-4. 
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One thing further; although the change in monitoring and in 
operations in '85 yields an apparent return to normal for many 
parameters, the copper values are still high. Frequent discharges of 
10 pounds/day are not acceptable. Copper is an extremely toxic metal. 
Where does this metal go? What life forms does it affect? Since the 
high copper value at LC-1 in the summer of 88, macroinvertibrate 
populations at LC-l in the summer have been reduced to largely just 
beetles and clams. The mayflies, stoneflies and caddisflies that were 
recovering from pre-85 conditions and spills have been decimated 
again. This impact may have reoccurred in 89, the state has not 
analysed the data yet. Also, bug populations have been consistently 
lower at LC-2 throughout the monitoring. The sturgeon in the Kootenai 
River downstream of Lake Ck. have been failing to reproduce 
successfully for the past 10 years. High copper levels in the 
sediment and in fish tissues have been found in the sturgeon area. 

Monitoring at the Troy site is only done three times a year. The 
reporting of the data is submitted to the state months later for the 
chemical data, and a year or more later for the macroinvertibrate 
data. What happens at the facility during the five months between the 
October and March samplings? and between the March and August 
samplings? Who knows? Maybe we should ask the sturgeon. The state 
not only does not have an adequate monitoring program in place, it 
does not intend to develop one. CRG has been urging improvements for 
years. What we have gotten is a reduction in monitoring - of the 
parameters mentioned here, magnesium, sodium, and calcium have been 
dropped from monitoring. Asarco tried to drop iron, manganese, and 
potassium as well. Having Asarco run their own monitoring program is 
just not acceptable in the first place. It is the fox guarding the 
chicken coop. DSL's management of the program is little better. 

I urge major changes in the laws and rules so that water quality 
can be protected in Montana. 

Si.ncerely, 

fiJ 1iJavd0 
lj;l-~ Davies 
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Good Afternoon. My Name is 
am speaking to you today on 
Concerned Citizens of Pony. 

DATE. 0-b~Y t 

Janet Zimmerman anJi~ 1 ~~~n P6ti§. '; 
behalf of the 90 Members of the 
We s uppor t HB 889 . 

As many of you know,we've had quite a 
with a cyanide gold milling facility 
Chicago Mining Corporation insisted 
than 3/8 of a mile upstream, upbill, 
located a facility tbat uses massive 
above our domestic water supply. 

struggle in our little town 
An outfit called the 

on building this mill less 
and upwind of Pony. They 
amounts of cyanide directly 

They took advantage of a regulatory loophole tbat enabled tbem to 
escape obtaining an operating permit from the DSL. No reclamation 
bond was required. We became concerned. We organized. WE sued 
the Department of Health. That lawsuit is still pending, I might 
add. 

The state became concerned. They sued Chicago Mining Corp. to 
force them to get an operating permit. The state lost. 

If the Water Protection Bill were law, none of this would bave 
happened. 

If a Water ~~~bad been required for this project ,a 
tremendous amount of time and money could bave been saved. 

A detailed assessment of tbe existing water resources would havellt; 
sbown that water resources in the area are limited. Read the ,/.;r'jt 
inspection reports. 'The company has pumped water for production .,,!!~;'~. 
from the monitoring wells, making tbem useless for tbe purpose of P llt..(./ 
monitoring. The baseline studies submitted were minimal even 
tbough we requested a two year study. Hydrological features were 
not properly inventoried. 

An assessment of the consequences of the proposed operations on 
the hydrology, quantity, and quality of water resources in the 
water protection area could bave foretold the possibility of 
water depletion in nearby residential wells. Wben the mill began 
operations, our well showed signs of serious depletion as did 
several of our neigbbors. When the mill shut down , tbe level 
returned to normal. 

The financial assurance requirement is absolutely essential. Who 
could argue tbat CMC should not be held responsible for any 
degradation that sbould occur to our water supply? As it stands 
now, there is not even a reclamation bond posted. 

Contamination of ground water is a very real concern for us in 
Pony right now. The company's so called state-of-the-art 
plastic liner began to leak as soon as it was put into use and 
continues to leak. WE've purchased tbe necessary equipment to 
set up our own water monitoring program. Chicago Mining 
Corporation has repeatedly violated their permit from the Water 
Quality Bureau. The Agency bas ordered CMC to comply with permit 



requirements and commitments they made in the environmental 
assessment but so far very little i£ any efforts are being made. 

Why should law abiding taxpayers be forced to spend thousands of 
dollars in legal fees to protect their domestic water supply? 

What has happened in my community is very very wrong. 

The Provisions in this bill are fair and just. 

If this legislature has the courage and wisdom to pass the water 
protection bill, It wIll send a clear message to the minIng 
industry, "Only the responsible need apply". If this bill 
becomes 1 aw, it will s er ve to weed out the uns cr upul ous and 
irresponsible speculators. 

The mining Industry can only benefit by improved support from the 
public when citIzens have assurance that m~iRg companies will 
take the responsIbilIty if water supplIes are damaged as a result 
of mirlf activities. 

Thank you for allowing me this opportunity. On behalf 
Concerned Citizens of Pony, I urge you to just say yes on 

of the 
H~ 
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DATE 3- 8'9 I 
HB £?PC) 

My name is Bob Sawyer. I am a member of the Square Butte 

Grazing Association, at Zortman, Mont. Our Association is a 

group of 24 independent ranchers that summer just over 3000 

cattle. This association was formed in 1969. 

Square Butte Grazing Association has been a neighbor to 

one of the biggest heap leach gold mining operations in Montana, 

Zortman Mining Inc., a subsidiary of Pegasus Gold. Some of 

the problems that we are now experiencing could have been 

avoided if some portions of HB 889 would have been in effect 

five or six years ago. We find ourselves lacking in sUfficient 

data to prove some of the effects on our water resources. 

Our association has seen a marked reduction in spring and creek 

flows, as well as a severe loss of production on our sub-irri

gated pastures. 

One of our biggest problems has been with the Rock Creek 

drainage, which comes out of the Little Rockie Mountains above 

Landusky. ZMI is located from Landusky, nearly to the top of 

the mountain. Ahout three years ago we became aware that the 

creek was drying up. This creek went from a beaver dammed 

swamp to a dry creek bed in a year. The association's manger 

had to haul water for use in the house for about two years. 

This creek and well ~~~e never dry during the thirties, which 

¥ere record dry. The cause was the mine's use of the water 

from the audit that feeds the creek and the loss of hundreds 

of acres of water shed because of the mining. 

As a livestock operation, we are not interested in a big 

pot of gold, but rather the water and grass that we have had 

since we purchased this ranch over 20 years ago. We have 

already spent over $3500.00 on researching our water rights, 

but we lack the financial resources to take on the mining 

company in court to get back what is rightfully ours. It is 

our opinion that we should not have to go to a court of law 

to defend our first water right when the mine's actions affect 

our water resources. At the present time we are getting by 

because of new spring developments, a new well, and distribution 



of cattle to other pastures that are not as severely affected. 

Our concern is for the future. Will these decreases continue? 

Will they escalate? Only time will tell. We are not opposed 

to mining and the jobs and revenue it brings to our community. 

It is our feeling that some of the changes that HB 889 

proposes would improve the control of water resources as they 

pertain to hard rock mining. This bill could solve some of the 

current problems and head off some of the future problems that 

are sure to occur. 



• Greater Yellowstone Coalition:~~~j- 9) 

I March 7,1991 

Rep. Bob Raney, Chairman 
Natural Resources Committee 
Capitol Station 
Helena, MY 59620 

Dear Rep. Raney: 

The Greater Yellowstone Coalition would like to express its support of the 
water protection proposals presented in House Bill 889. 

We in Montana have been left a legacy of groundwater contamination 
resulting from a hundred years of mining. Threats to groundwater from existing 
mines continue to be a serious concern, as evidenced by a spill at the Golden 
Sunlight Mine near Whitehall, and contaminated waters from mining operations 
near Lewistown. 

Here in the Greater Yellowstone area, we are faced with a proposed 
platinum/palladium min~ on the banks of the East Boulder River, a few miles 
north of the Absaroka-Beartooth Wilderness, and the New World Project at Cooke 
City, on the border of Yellowstone National Park. In both areas, water protection 
is extremely important. The highly acidic nature of water originating from the 
old mine workings at Cooke City has contributed to the pollution of this headwater 
area, and will likely be exacerbated by further mining activity. -

Mine operators should be confident enough in their ope~ati~~s to en~ure the 
protection of groundwater; if not, the mine should not be permitted. Local 
citizens, water users and taxpayers should not have to bear the burden of 
contaminated or destroyed water resources. The best way to ensure this type of 
groundwater protection is through a water protection plan which identifies water 
resources, expected conseqUE'lp..!;es of .oper~tions a.Tld potential .corrective actions, 
along with a guarantee of sufficient financial resources to provide' such corrective 
actions. The costs of impacts of mining operations on groundwater resources are 
costs that should be internalized by the company, not passedto someone else. 

We appreciate the opportunity to comment on this proposal, and urge your 
support for the groundwater protection measures in the bill. 

Sincerely, 

eanne-Marie Souvign 
rogram Assistant 

• 



Testimony on House "Bill 956 
Members of the Committee 

EXH 181T_'.:-91---:=---
DATE 3- cp-q I -
HB qScP 

I am Ellen Pfister. My husband and I ranch in the Bull 
Mountains Northeast of Billings. My family has owned the 
ranch since 1942. The Bulls are a low range of prairie 
mountains with just enough elevation to catch some extra 
rain clouds to create some spring fed waters and better 
summer grazing. Unfortunately those same summer pastures 
also have under them a coal deposit, which Meridian 
Minerals, a wholly owned subsidiary of Burlington Resources, 
plans to mine by a method called longwall. 

A little over 20 years ago, 10ngwa1l was an 
experimental method of mining imported from Europe. It is 
now producing 30 per cent of the coal mined in the United 
States. Longwallng is looked upon with favor by the coal 
industry because the longwall machine totally removes all 
coal within its area of operation which may be a panel up to 
900 feet wide and a mile or more in length. The actual 
number of men underground is relatively low, and due to the 
roof supports over· the longwall machine itself,' their safety 
is increased. 

The area from which the coal is removed is fractured 
and is immediately subsided. In the case of the Bulls, the 
amount of subsidence is predicted to be about 7 feet in the 
middle of the panel and rising to the angle of draw on the 
edges of the panels, where there will also likely occur 
large cracks to the surface which mayor may not heal, 
depending on unpredictable circumstances. 

Much of the use by livestock and wildlife in the Bulls 
depends on live springs high on the Mountain fed by a scoria 
deposit over a fairly impermeable shale base. All of this 
lies over the coal in amounts ranging from about 200 feet to 
750 feet. The closer to the scoria cap that a spring arises, 
the better the water quality. Subsidence caused by longwall 
causes the higher water to move lower, and in some cases 
disappear altogether. It can also lower water quality, 
although how severely is in controversy. 

t,:, rey ""-
It has taken nea!lJt4twenty years for the scientific 

community to believeAcitizens when they said that this form 
of mining damaged their water. How water use and 
replacement has been handled back there has purely depended 
on the grit and guts of the individual citizen involved. 
The Eastern states have depended primarily on high rainfall 
to saturate the fractured rock and make their country whole 
again, but it is far from totally whole. We in the Bulls do 
not have that luxury. 



There is little margin for error in the Bull 
Mountains case if losses in shallow water supplies, 
spring flows or groundwater under flows cannot be 
tolerated. The quantities of water available are 
limited to start within this semiarid region and 
annual recharge rates are indeed limited. Subsid
ence related changes in groundwater flow will not 
be very forgiving as can be the case in more humid 
regions because high annual recharge rates cannot 
be counted upon to "swamp out" errors in calculation 
or misunderstanding of the mine-related hydrologic 
system. Page 9 of "Review of Meridian Minerals 
Proposed Bull Mountain Longwall Mine No.1, Montana" 
by Richard R. Parizek, Professor of Hydrogeology, and 
President of Richard R. Parizek and Assocates, 
751 McKee Street, State College, PA 16803, dated 
December 22, 1990. 

The Bull Mountain mine as currently proposed will 
totally undermine 12 sections and large portions of 7 more. 
About two more sections will be used for associated mine 
facilities such as rail loops and gob piles. Some of the 
portions of the proposed mine are currently being sold for 
subdivision lots by Yellowstone Properties (Patten 
Development). Mo~t of the buyers are out of staters who have 
not been told of the potential mine. After all who would 
want to buy their dream lot on a coal mine if they knew. 

The proposed amendments to Montana's Reclamation law 
are intended to treat water as a valuable resource within 
coal bearing areas. Without a good and reliable source of 
water, an area dies. In most of the scientific literature, 
the scientists have taken the last twenty years to discover 
that mining affects water quantity and quality. That 
discovery seems to be the only real result of Section 
82-4-205 (6), MCA. There has been no real mandate for 
research into how to fix a broken water resource, except to 
just hope that it would flush out with time---time being 
anywhere from 100 to 1,000 years. That kind of acceptance of 
degradation should be unacceptable. 

It has been acceptable policy to permit the degradation 
of the water resource within company owned lands, but that 
degradation travels in a plume off-site and eventually 
affects other people, who then have a very difficult time 
proving what has happened. 

A data baseline needs to be established for off-site 
areas with a sufficient time-line to provide a better 
scientific basis to determine the quantity and quality of 
water in the area prior to disturbance. Monitoring needs to 
continue on a regular basis throughout mining, and the data 
obtained should be readily available to all parties 
involved. 



~'f.. .. ''1 
3 -8-cr I 
I-IB qsCo 

The proposed amendments of Sec 82-4-205(6), MCA, I hope 
will stimulate some serious research into how to repair 
various kinds of water resources. I hope it results in some 
practical results, rather than some of the fairly 
harebrained things proposed so far for our area. 

There needs to be a better way for the citizen in a 
coal area to handle water problems than the lawyers relief 
section of the current Section 82-4-253, MCA. The only 
parties who really win in that section are the lawyers for 
the opposing sides. The current proposed amendments should 
handle most water problems long before they reach that 
point. I know that as a citizen who faces potential 
problems, I would prefer to go through a process that 
entailed more cooperation and less confrontation. 

The more I have read about the effects of longwal1 
mining on water in the scientific literature, the more 
concerned I become about its effects on our ranch. I canlt 
blame the neighbors who will chuck it all and sell to the 
coal company. If the mine goes in, on our North sde, we 
will have only one neighbor left who is not an absentee 
corporation. lId run, too, if there was any place I could 
think of to go, but there is nowhere else I want to be but 
there, so I wi 11 stand. 

I hope you will give serious thought to passing these 
amendments in House Bill 956 to protect our water resource. 
These amendments have arisen out of nearly twenty years 
experience with the current law and are the products of the 
citizens experience with it. These proposals work to the 
long term interests of -the State of Montana. It is as true 
for the rest of the state as it is for the Bu11s--water is 
our life blood. 

Submitted by: 
Ellen Pfister 
Mailing address: 
926 Yale 
Billings, Montana 

59102 
March 8, 1991 
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Surface Fracture Development Over Longwall 
Panels in South-Central West Virginia 
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EXHI BIT-CiI!~ ..... I ____ _ 

TESTIMONY FOR H.B. 9,56 
(water protection and restoration frem mining 

DATE 3-'D-Q ( 
HB q5l9 

operations) 

Ny name is Pete Tully. By ~life and I opera.te the family ranch in the 

Bull Mountains between Houndup and Billi.nr,s. The rea.sO:1 why I am here t·oda.Y 

is to protect our 11 velihood as ranchers from adver3e r:ydrological i!i1p:.l.cts 

directly resul tin<.; from a larhe scale unrtergrou:1rl coal mine presently propcst1d 

by i1eridian Minerals Company. This project would be ad.i3.cent to my o I"} rat 1 on 

and directly underneath several of my neighbors. 

Furthermore, rarely has a coal field been opened up with only one mine in 

operation. If this initial project is successful, a subsequent mine in this field 

will probably be underneath our ranch. 

Faced with this possible scenario, I am obviously concerned for pur ground 

water and surface water. As ranchers we are dependent upon our resources- grass 

and water. without one or the other we are out of business. By the same token, 

when either of those resources become too costly to maintain we are au t of busine~:3. 

All indications lead me to believe that coal mining does diminish a"d or 

degrade ground and surface waters. 

This summation is backed up by numerous agency and consultant reports done 

on the Bull i'iountain area and others. Several examples of these are I 1) Montana

Bureau of I'iines and Geology report on ~oal mining the Bull Mountains by Kei th 

S. l'hompson done in 1982; 2) Department of State La.!1ds memo and subseql.;.ent co:r:::::~nts 

on the Bureau of Land Nanagement Exchange £13; 3) OvervieOi reports done for Uepartu-.ent 

of State Lands by Office of Surface Hining (OSM) consultants Richard R. Ferizak 

and Henry Rauch on the Bull Mountainz project; 4) USGS reports done on longwall 

mines in Colorado and Utah; 5) Groundwater Impact report done in west Virgifiia in 1987. 

All of these and others unequivocally state that coal extractio~ both Surface 

and underground. often cause adverse impacts on ground and surface waters. The 

past history of coal mining in general backs this up. It only stands to reason 

that when the materials acting as aquifers are either extracted or intersected by 

,subsidence-caused fractures, those waters shall be impacted. The only unknown is 

the degree to w~~ch those waters are i~pacted. Unfortunately, any of these impact3 

to either quantity or quality are generally always detrimental to the pre-mine w~ter 

users. 

H.B.956 is absolutely necessary to ensure the complete prctection and reztoratlon 

or replacement of water resources and beneficial uses of water impacted by mining 

operations. This bill would clear up a lot of grey araas under present la~s th~t 

leave water users at the mercy of mining interests. 

.. 
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The passace of H.B. 956 would: 

1) Allow the gl'cund and surface wa.ter to be treated as v,'lluable and inviolate 

longterm resources irregardless jf present surface cW:1ersr.i p; 

2) Establish a wate~ bond to cover restoration and replacement prior to the 

issuance of a pe!"fClt; 

J) Place a time fre.::::: upon the permittee to adequately temporarily restore or 

replace a 101.3. ter :'csource; 

4) Restore or repla(~e the water resource at no greater cost to the water user 

than under condi~ions prior to the permitted operation; 

5) Allow the water protection a:ea of a permitted project to be expanded 

if necessary to incl~de a~l impacted water resources; 

6) Require the permittee to s:1oulder the burden of proof showing that his 

operation did not cause dl'ninis!".mcnt ~,;r degradation of tr,~ water resource 

rather than _vice-versa. 

I'i i th this in mind, I strongly urge this committee to support the passage 

of House Bill No. 956. The water resources and water users of i10ntana deserve 

no less. 
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Northern Plains Resource Council 

Testimony of Jack. Heyneman 
on HB 889 and HB 956 
Hou,se Natural Resources Committee 

EXHIBIT ~1 , 
DATE 3~rq,-
fiR eB9rlSG,-

I am Jack Heyneman from Fishtail. My family and I raise 
c.attle and sheep on the West Rosebud River drainage. I am here 
as a representative of the Stillwater Protective Association, a 
grassroots citizens organization that cares deeply about the 
sustainability of our natural resources and our people in the 
Stillwater Valley. SPA is an affiliate of the Northern Plains 
Resource Council. 

In my mind there is no question that the current concern 
at)out both our water quality and quantity Is as important or 
perhaps more important than any issue that we or you as 
members of the Natural Resource Committee have been involved 
in 

House Bills 889 and 956 give you the opportunIty to insure 
that water, our most precious resource, which in the long run is 
far lTIOre valuable than the palladium, platinum, or chrome that 
lies in the mountains near us will be preserved for our children 
and grandchildren. 

I am certain that critics of 889 believe we have all the 
safeguards needed to protect the water resources of those that live 
near any hard rock mine. I would like to tell you of an inCident 
that happened in 1988 in our valley which illustrates the 
shortcomings of current law. 

While drilling with a 13 foot diameter boring machine, the 
Stillwater Mining Co. severed a large aquifer. This almost 
immediately cut off the supply of irrigation water goIng to a small 
dude ranch just downstream from the mine. Current Montana 
V!W required that the mining company put in measurement 
devices in streams near their proposed operations and record the 
flows periodically. These measurements were highly questionable. 
however, because the mining company did the measuring without 
any input or verification from either the land owners or the state. 

The discrepancies in this information are alarming. The 
nlining company data for Nye Creek. (which was used In the EA by 
DSL) showed a flow of about 30 gallons per minute (gpm) in 1980, a 
nornlal precip year. 

Flow in the drought year 1987 was over 500 gpm, according to 
the company. Data recorded in the spring of 1981 showed no flow, 
but in the spring of 1987, a drought year, flow was over 800 gpm. 
On Spring Creek, the one that was dried up, company data showed 
exactly the same flow, 161.6 gpm, at four different times during a 
six month period, September 1987 to May 1988. The IrregularitIes 



01 these measurements make them hilZhlv susDect. Yet this was 
the only information presented to the public and used by DSL in 
categorizing these two water resources, one of which of course no 
longer exists. Information submitted to the agencies by the 
rancher was ignored (see enclosed sheet for more details) 

In this particuit.( case, if the land owner had not on hIs own, 
recorded and documented stream flow variance for a number of 
years including drought and wet years, he would have had to rely 
solely on the company's data to determine the amount of 
replacement water r..;)eded. Their records made such a mockery of 
,!\ny possible accurac~,·· or integrity of recording that the company 
found it more expedi~nt to simply buyout the total dude ranching 
operation. I don't think this is the way that any of us believe we 
should solve our prol)~.ems. Buying out what is consIdered a 
hindrance is not acce')table. 

This situation 11 ustrates a number of problems with Montana 
law. Certainly this kind of large scale water disruption Is 
unacceptable. Suffice it to say that the company felt it was obvious 
that their drilling caused this extreme example and that . 
ultilnately they would be responsible. 

Under 889 monitoring of all the water resources both up and 
down stream would have been identified and evaluated. When the 
cOlnpany applying for a mining permit knows it will be responsible 
to replace fully or guarantee the existing quality and quantity of 
water they undoubtedly will be prudent in where and how they 
Inine. All property owners both up and down stream will be 
aware of this monitoring and will have the opportunity to add any 
other information they feel important in evaluating the quality 
and quantity of the water. Once the water resource Is completely 
and accurately evaluated then the company and the Department of 
State Lands can determine what kind of bond will assure everyone 
that this resource will be fully protected. 

Predicting underground water movement in broken and rocky 
substrata such as we have in many parts of Montana is not a 
pf?yfect science. To insure the proper and fair adrnini~tration of 
mining, this bill includes the understanding that the company, and· 
not the people of Montana, will be responsible for the added costs 
of guaranteeing that we can adequately protect our most 
irnportant resource ..... water. 

Thank. you for your attention and I sincerely urge your 
support of HB 889 and 956. 



SPRING CREEK 
"No-Name Creek" 

Listed below are water flow data for Spring Creek as provided' to 
bIDSL by the Stillwater Mining Company. I am also showing my own 
measurements taken during reasonably corresponding periods of time. 

Stillwater Minini: 
Co. Measurements .~ 

September 1987 161.6 GPM ~; 

John Mouat's 
Measurements 

January 1988 161.6 GFM·' 711 GPM 
February 1988 161.6 GPM 328.5 GPM 
March 1988 161.6 GPM 909 GPM 
April 1988 986 GPM 
May 16, 1988 1,431.5 GPM 
May 27, 1988 76.3 GPM * Dry 

* Presumably made on the day Spring Creek was interrupted 
by Stillwater Mining Company. 

My measurements are based on actual weekly computations which 
were taken by myself. These computations can be verified by photos, 
sworn statements by the previous owner of Stillwater Valley Ranch 
for over 30 years prior to my purchase of the ranch in 1968 and other 
corroborating data. 

I do not know the basis of Stillwater Mining's measurement compu
tations,. but am quite certain that the probability of water flow in 
Spring creek being identical for 4 months in a row, taking into con- . 
sideration the variables of hot weather and cold, rain and shine, 
s~er and winter, windy and still, and all the other factors that 
affect water flow, a~e one in a million or thereabouts. 

Summar 
Shown ssessment A) 

1. In presenting water flow data on Nye Creek and Spring Creek 
(No Name Creek), MDSL used only input from two mining companies. They 
d-1d not come to me, the landowner for such data. This is wrong! 

2. MDSL presented water flow data on Nye Creek from 2 different 
mining companies. The data which they reported is so disparate that 
there can be no credibility in the information presented. Despite thi: 
incredible variance in water flow data, it was still presented to the 
public as beltevable information. 

3. Paragraph "14" of your EA (page 69) states as follows: 

"Flows from No Name and Nye Creeks may be permanently 
altered" and mining operations "would permanently affect the 
aesthetics of this area". 

Assume for a moment that Anaconda Mining had commenced mining 



'-.", ..)II~ 
DATE..3-8=0(----
Ha8Q9i9S~-

BEAR CREEK COUNCIL 

P. O. Box 448 - Gardiner, Montana 59030 

Test i mony of the Bear Creek Counci 1 in support of HB-aa9 and 
HB-956 ~ March a ~ 1991 

Mr. Chairman, members of the Committee, my name 1s Miriam Skertich. 
own my home in Jardine NT directly beneath the Mineral Hill Mine. I am 

speaking on behalf of the Bear Creek Councll. a local grass-roots citizens 
group of over 50 members and supporters. We have always been concerned 
about the challenges to water Quality presented by mine developments. We 
have even started our own macrobiotic water Quality monitoring project to 
keep track of what is going on in Bear Creek and the Yellowstone River. 

My own personal experience should help explain why we wont this 
legislatfon. As port of the dust suppression plan during construction of 
tht!!:!li!'le,Magnesium Cloride was sprayed on the roods. The contractor 
used mine property adjacent to ours to mix this material. Spilled or 
excess material was dumped on the ground and a rain washed it into my 
well. The weH water was not only undrinkable, you couldn't even wash in 
it. We went to the mine with the problem but they never would admit 
responsibility. After several months of head-butting we eventual1y hired 
on attorney and several thousand dollars later the mine finally drilled us a 
new wel1. At no time did they accept responsibility and we had to sign 8 
release to get our water fixed. -

If a good water protection plan had been in place this incident should not 
have happened. Even hod a similar accident taken place both we and the 
company would have been better off with our bi11 in place. We would have 
gotten our weH fixed within days, instead of months. More important, it 
would have saved us the legal fees and headaches. It would also have 
saved the company their legal fees and administrative time. If they were 
candid about this it probably cost them almost as much to run us around as 
it did to fix the water. 

z:::: 
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House Natural Resources Committee 
Capitol Building 
Helena, Mt. 59620 

R.E. In support of HB 956 

Dear Committee Members I 
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The most devastating effects of current strip mine methods 
are to the acquifers which are encased in the overburden and in 
the actual coal beds. These acquifers are underground streams 
which are a part of the delicate natural balance of th~ region. 
Moreover, this groundwater, a resource which is not even owned 
by the coal companies, is treated by the-m as an aggravation rath~r 
than as an integral part of a raining and reclamation plan. 

At the Rosebud Mine, operated by Western Energy Company, 
dragline operators encounter large amounts of water. The major 
portion of the mine was once a vast water recharge area (see 
Renick stUdies). Groundwater flowed into the area and was filtereO 
as it flowed t~rough the coal beds. The water then exited down 
syncline to become part of a compl~x system of springs and 
intermittent streams. NOw, however ... as the huge dr~glines plunder 
the overburden, the water collects in the mine cuts (~ee a.ttached 
map and pictures). The result has been a toxic blending of 
total dissolved solids and soluable salts. 

This noxious water is then pumped to an unused pit or to 
an unsealed holding pond at the perimeter of the aine where it 
~eeps down syncline and pollutes water, soils and vegatation for 
ailes and miles. Where onc~ we could rely on a steady. palatable 
supply of water for livestock anddoaestic use including wells anJ 
springs which we have established water use rights, these water 
sources have had to be abandoned. Further, the large quantities 
a:ld degraded quality of the water has rendered acres of our 
ranch property unusable. Soils have become saline-ridden where 
only salt-tolerant grasse~ grow. Trees have rotted and died at 
an accelerated pace. Swamp lands have replaced grasslands. In 
addition. habitat no longer has a reliable. healthy source fro. 
which to drink. 

All this because government regulations have neVer been writt~ll 
to protect the abundant groudwater veins which naturally cv-exist 
with the coal beds. A mine plan which requires nuaerous sites to 
discharge mine waste water into the headwate~ of creeks which 
sustain our ranch should never have been permitted as was the case 
with the Rosebud Mine. A truly non-polluting industry would have 
intercepted the water, purified it. and created a systea whereby 
it could continue on its natural pathway. Instead our ranch op~ration 
and ~iles of land have been impacted. 
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New, specific, and enforceable regulations are needed to 
prevent further d~struction. If the Saudis can purify sea 
water for drlnking. it is not beyond Ule technological Iteans 
or the moral responsibility of goverCUllent to settle for 
anythine less. . 

HB 956 should be passed without amendment. It is without 
doubt the most progressive and necessary legislation effecting 
Montana's future. We. as a state, have no future without our 
water. 

Sincerely, 

'~,,, ~~ . 

- ~ .. ~~~~. ~'i\~~~ 
Patty Kluver . 
Rt. 1 Box 20l~6 
Forsyth. Mt. 59J27 
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Rep. Bob Raney 
Chairman-Natural Resources Committee 
House of Representatives 
state Capitol 
Helena, MT 59620 

Dear Rep. Raney, . 

Concerning the hard rock mining groundwater protection bill, HB 
889,I would like to express my strong support of this action. I 
think it is long overdue. 

My family and our neighbors have become very concerned about our 
groundwater since a mining company began exploration in 1986 on 
East Butte of the Sweetgrass Hills; The "Hills" are located in 
northern Liberty and Too 1 e counties along the Canadian border. 
They serve as a so 1 e source aqui fer to the surrounding farms, 
ranches and small communities and in addition are damn nice to look 
at. 

In existence now are three major rural water lines coming out of 
the "Hi 11 s", each serving from J. 00 to 150 farmsteads -C 2 to 3 
hookups per farmstead) and each running from 100 to 200 mi 1 es 
across the dry rolling prairies, providing excellent water where 
there was very little and of poor quality. 

The mining compahy pulled out last year probably for a couple of 
reasons, negative test resul ts and strong resistance from the 
area's res idents; and thi s res i stance was not a 11 from those 
involved with environmental organizations but mostly from those 
who became very aware of an important resource being serious ly 
threatened. Don't get me wrong, we were not in any way against 
industry coming into this area buf just the opposite; however this 
development had ·the potential of affecting our own industries 
negatively. 

The local conservation District did sponsor a tour of the Zortman 
Mining Company's operation in the Little Rockies in"Phillips County 
to get an idea of the scope of a gold strip mine using the cyanide 
extraction process for low yield ore. It was an impressive 
operation but the amount of mountain they were moving left a 
lasting impression on those concerned about the Sweetgrass Hills. 

Because of the 1872 mining law the local residents have very little 
control in spite of establ ished water rights, leases etc. So in 
closing I would say that this extra protection provided by HB 889 
is badly needed. Thanks for listening. 

Sincerely 

t1~~-, 
Arlo Skari Box 296, Chester, MT 59522 
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Fishing Outfitters Association of Montana 
P.O. Box 275 

Sheridan, MT 59749 

House Natural Resources Committee 
Representative Bob Raney, Chairman 

The Fishing Outfitters Association of Montana (FOAM) supports the 
preservation of Montana's water quality. The continued high 
quality fishing in Montana is a resource that must be maintained 
by careful stewardship of all our resources, especially those 
that impact our streams and underground water supplies. HB-SS9 
and 956 is an effort to preserve the quality of Montana water for 
all users. We wish to go on record as supporting that effort. 

Fishing Outfitters Association of Montana 
Al Gadoury, President 
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February 21, 1991 

Representative Jim Southworth 

House Natural Resources Committee 

State Capitol 

llelena, Mt. 59620 

Dear Mr. Southworth, 

EXHIBIT ¢2 
D.L\ TE.. !.1===----::8~-~tj....,..l ............ 
HB 8C09 .t-CfSL" .~ 

Beartooth Alliance 

P.O. Box 1141 

Cooke City, Mt. 59020 

My name is Wade King and I am the chairman of the Beartooth 

Alliance, an affili~te of the Northern Plains Resource Council. 

We organized in response to possible development of a mine by 

Crown Butte Mines/Noranda Minerals Corp. Our area has already 

seen water resources destroyed by historic mining. The community 

of Colter Pass is only two miles from the proposed mining area. 

The mine~ own baseline studies show that the water table is as 

shallow as one foot below the surface in some areas. The potential 

for catastrophic water degradation is enormous. Under current 

law the citizen whose water is degraded is responsible for proving 

a developer is responsible for that degradation. Most citizens 

do not have the expertise or the money to hire a professional who 

could prove this. This puts the mining developer in a position of 

collecting their own baseline data (which can be falsified), and 

using their lawyers and political pressure to show they are not at 

fault, even if they are. If water is degraded so badly that it is 

unsafe the mines simply buyout landowners, most who do not wish 

to leave. This leaves us with an unhappy citizen and loss of pre

cious water resources. 

House bills HB 889 and NB 956 would prevent many of these 

abuses from taking place. By shifting the burden of proof to the 

developer they would need to protect water resources in a manner 

~kee r g>~f 1-/.-9Ari ~dC~ ~//yI'7' CVA'h,<,. 
..... K.~",,, Qc:.--/ ". ~ . j Mntll' rc:1A LJAi;?A 



that would lead to less chance of water contamination. More com

plete independently authorized studies would give more co~plete 

background information that would be very useful should litigation 

take place. The provision of the bill that requires financial 

assurance for restoration or replacemnt of water resources would 

make sure that the State will have the money to provide water if 

the mining company fails to do so. This assures that the tax

payers won't have to foot the bill as we do when mining companies 

forefeit their reclamation bonds. 

These bills would also allow private citizens to report 

violations and gain better access to water resource information. 

The Beartooth Alliance, 180 membrs strong, urge you to 

support HB 889 and NB 956. Thank you. 

Recu~rtlY submitted, 
Wade K~ 

I 
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BEARTOOTH ALLIANCE 
BOX 1141 

COOKE CITY, MT 59020 
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Dear Representative Soutnworth~ 

We are writing to you in regards to House Bill 889. We 
support thIS bill and urge vou to dO so also. 

We are ranchers and water contamination due to mining could 
be the ruination on our livelihood and also +or our 
generations to come. Our ranch is near the platinum-pladium 
mine on the Stillwater. 

The provisisons in the bill would certainly insure that all 
areas are covered that could be overlooked when a mine is 
issued a pel"-mit., !~Je also agree that the bLwden 0+ Pt-oo-f 
-fOt- watet- damages should be on the mininq company. If they 
have the revenue to pursue the permit and the mine operation 
they certainly can cover any damages to water. 

Let's keep Montana's waters pure~ clear and unspoiled by 
mining operations. 

Please support House Bill 889. Montana is worth it. 

Sine e r- ely, 

~:-ct~/!:cJ4f 
P.o. 250 
Nye. Montana 59061 



HB 889 

House Natural Resources Committee 
Ma r c h 8, 1991 

Testimony of Alan L. Joscelyn 

I. Current Law Contains Comprehensive water Protection 
Measures: 

The current law already provides for full protection 
of Montana's water resources and of the rights of water 
users. 

A. Impact Prevention Measures: The following pro-
V1S1ons insure potential impacts of mines on water 
resources are anticipated and minimized to the extent 
possible: 

The Metal Mine Reclamation Act, Part 3 of 
Chapter 4, Title 82, MCA provides: 

Every application for an operating permit must 
include ground water and surface water hydro
logic data gathered from a sufficient number of 
sources and length of time to characterize the 
hydrologic regime (82-4-335); 

Every application must include a comprehensive 
relcamation plan providing sufficient measures 
to prevent the pollution of air or water and the 
degradation of adjacent lands (82-4-336); 

Every permittee must post a performance bond 
conditioned upon faithful performance of the 
requirements of the act (82-4-338) (a $38 
million bond, most of which was to insure pro
tection of water quality, was required by the 
Department from Golden Sunlight Mines in 1990); 

The Department of State Lands must deny a permit 
if the plan of operation or reclamation con
flicts with provisions of Montana's Water 
Quality Laws (including the non-degradation 
provisions). 

Montana's Environmental Policy Act, §§75-l-l0l, 
MCA, requires comprehensive assessment of impacts, includ
ing cumulative impacts of all aspects of a proposed mining 
operation, including impacts to surface and ground waters. 



B. Protection and Enforcement Provisions: The 
following provisions of Montana law prohibit interference 
with water rights and pollution of surface or groundwater, 
and provide means for addressing and correcting violations: 

Montana's Water Quality Act, §§75-5-101, MCA 
prohibits pollution or contamination of 
Montana's surface or groundwaters and provides 
the Department of Health and Environmental 
Sciences with full authority to address, stop 
and correct and violations. 

Montana's Water Use statutes, generally 
§§85-2-101, MCA, provide for determination, 
recognition and protection of the rights of 
water users, including providing full authority 
for redress of any interference with valid 
rights. 

The Metal Mine Reclamation Act, and specifically 
§82-4-355 MCA, enacted in 1985, provides special 
protection for water users from impacts caused 
by mining. The section provides that anyone who 
feels their water use has been affected by 
mining can file a complaint with the Department, 
giving the Department full authority to require 
the miner to replace the water in like quality, 
quantity and duration. 

Under prevailing principles of tort law, any 
person who feels a mining company has interfered with his 
or her use of a water resource may bring an action in 
court for full recovery of damages. Possible causes of 
action would be for trespass, strict liability in tort, 
nuisance, and/or inverse condemnation. 

II. The key provisions of HB 889 suffer constitutional 
infirmities: 

A. Section 17, subsection (2), requires the Depart-
ment to presume, for purposes of enforcement of the water 
protection plan, that the mine is responsible for any 
change in water resources or beneficial uses in the water 
protection area, or if any user incurs higher operating 
costs. Because there are so many other potential causes 
of such changes, this presumption appears to violate the 
due process guarantees of the U.S. and Montana Constitu
tions. Changes may be caused by natural erosion, by 
weather and precipitation cycles, by agricultural 
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practices, by other human activities, by earthquake, by 
fire. With regard to higher operating costs, this pro
vision would make a mine responsible for changes caused by 
an increase in electrical rates. 

S. Section 17, subsection (9) would replace an 
action by a water user for damages in the court system 
with an administrative hearing (presumably before the 
Department of State Lands), wherein the mine operator has 
the burden of proof, by clear and convincing evidence. 
This provision appears to violate Section 26, Article II 
of Montana's Constitution, which provides that the right 
to a trial by jury shall remain inviolate. 

III. The bill suffers a host of other technical problems: 

The bill makes numerous changes in existing law which 
raise many unanswered questions: 

A. New definition of beneficial use. Would grant 
protection for virtually any use of a water resource by 
anyone, no matter whether a one time, casual use. More 
urgently, the~provision raises questions as to how it 
should be meshed with existing water rights law. If the 
bill passes, will a fisherman be allowed to apply for and 
obtain a water right? Section 17, subsection (1), requir
ing comparison of a mine's right with other "beneficial 
uses" seems to indicate yes. Otherwise, how can seniority 
be judged? 

S. Permit Decisionmaking. Section 16 implements 
new procedures for decision making. The whole purpose of 
Section 82-4-337 has always been to provide for some 
expediency in decision-making. The new provisions would 
require a full administrative trial type hearing by the 
department on any permit decision upon request of anyone 
who claims an interest. This would greatly increase the 
lenghth of time for permitting. It would also change 
court review from a de novo hearing of issues by the court 
to judicial review under the Administrative Procedure Act. 

What happens if after a hearing the Soard modi
fies its decision. Does the full process start over with 
a new hearing? Apparently so, but this isn't made clear. 

Section 3, subsection (24) is phrased so gener
ally that swimming pools and toilet tanks would have to be 
included in the inventory of water resources. 

-3-
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Section 10, Financial Assurance: The existing 
bond provisions already require bond to provide against 
anything which is forseeable. How do you determine a 
financial assurance figure to provide against the 
unforeseeable. 

Section 10, subsection (2)(d) provides for the 
obtaining of water restoration and replacement insurance. 
To my knowledge there is no such product. 

Section 18, subsection (3) purports to put the 
burden of proving necessity for expanding the water pro
tection area on the water user, but in fact the burden is 
on the permittee once the user "demonstrates" a use has 
been diminished. 

Other technical problems exist too numerous to 
mention here. 

In summary, comprehensive protection already exists 
for water resources and water users. In attempting to 
extend protections by the extraordinary means contemplated 
in HB 889, con~titutional protections would be violated. 

7l84A 
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Following the nationwide destruction of the metal mining 
industry in 1985, Montana was left in a wake of unemployment. Less 
than 938 people were working in an industry which had formerly 
employed 2,294. Payroll dropped to less than $27 million. 

As the economy slowly recovered, companies started investing 
time and money in the State. Since 1987, exploration companies have 
invested $20-25 million per year in Montana with annual exploration 
expenditures peaking in 1989 at $28.5 million. Employment is 
currently around 2,200 with annual payroll and bonuses exceeding 
$74.2 million. 

Mining companies invested $535.5 million in the 1980s with peak 
investment years being 1982 with $151 million, 1987 with $156 
million, and 1988 with $89.8 million. These amounts represent 
initial investments, while capital improvements on those properties 
average $58.2 million per year. The mines employ thousands of 
individuals indirectly in up to 1,022 companies as they spend over 
$195.3 million for goods and services supplied from allover the 
state. 

This growth trend is expected to continue into the '90s' at the 
same slow steady pace. We can expect mining companies to invest up 
to $580 million in five new mines and one proposed increase in 
production. Annual capital improvements can be anticipated to 
increase to $70-90 million per year. Employment will increase 
another 1,600 to total of over 3,850. Payroll for metal mining may 
increase from $74.2 million to $132.9 million by the year 2000. And 
most important, much of the needed jobs will be in rural sections of 
counties which presently have little hope for jobs with the timber 
industry declining. 

However, the future may not develop as I predict because mining 
is a business and as a business must be profitable and operate under 
a reasonable risk factor. You can see how sensitive mining is to 
prices and the economy, as we see production cut-backs at the 
Stillwater mine, near Nye; New Butte Mining in Butte; and the 
temporary closure of the Basin Creek mine, near Basin. Many medium 
sized operations are presently on hold or are being sold, as present 
economics won't allow development. You also have to realize that it 
takes 5-7 years to bring a mine on line and you have to project 
operating costs and commodity prices for more than 30 years to 
decide whether or not to start development. 

THE BUREAU OF MINES AND GEOLOGY WAS ESTABLISHED BY LAW IN 1919 AS A DEPARTMENT OF MONTANA COLLEGE OF MINERAL SCIENCE AND TECHNOLOGY, TO PROMOTE 
EFFICIENT DEVELOPMENT OF MONTANA'S MINERAL RESOURCES BY GATHERING AND PUBLISHING INFORMATION ON THE GEOLOGY, TOPOGRAPHY, AND MINERAL DEPOSITS OF 

THE STATE INCLUDING METALS NON·METALS. COAL OIL GAS. AND UNDER P 



House Bill 889 represents an unreasonable financial obligation 
and risk to the mining industry. If passed, exploration will 
whither and die and mineral development will stop. Existing mining 
operations will close as the bill will change their economic status. 
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For the record, I am Maxwell K. Botz, President of Hydrometrics, Inc. and I have 
resided in western Montana for over 25 years. I am a professional hydrologist 
and have considerable experience in working on groundwater and surface water 
resources and have dealt extensi vel y with water resource developments and 
problems in Montana associated with municipal, agricultural and industrial 
projects, including mineral developments. I spent six years on the faculty of 
the Montana College of Mineral Sciences and Technology and with the Montana 
Bureau of Mines and Geology, and four years as an Environmental Engineer with the 
Montana Department of Health and Environmental Sciences, Water Quality Bureau. 
I have worked with, admi ni stered and hel ped develop numerous water-'re 1 ated 
regul atory programs in Montana, and have a strong personal and professi ona 1 
commitment to protection of water resources in Montana. 

House Bill 889 states jts intent is to protect water resources; however, close 
review of this bill shows it is complex, contains sections that have little or 
nothing to do with water resources protection, is very duplicative of 
requirements contained in existing laws and regulations. This bill also has many 
sections that are difficult to understand and would be virtually impossible to 
administer. The bill mandates a very large regulatory and financial burden on 
both industry and the State of Montana, yet does not provide protection of water 
resources beyond that now provided under existing laws and rules. 

Specific problems with this bill are: 

1) Duplication of Existing Laws and Rules 

Nearly all provisions of this bill that relate to water resources studies 
to be conducted, information to be obtained and the evaluation of 
hydrological systems duplicates the existing regulatory framework of the 
Department of State Lands, the Oepartme.nt of Health and Environmental 
Sciences, the DNRC or MEPA/NEPA requirements. 

The requirements for water resources inventories, however, are greatly 
expanded. For example, under this bill (Section 4), a typical water 
resources study area woul d be 25 square mil es or 1 arger regardl ess of 
whether there is any possibility of impacts from the proposed operation. 
This makes no sense and imposes a very substantial and extremely costly 
burden on the development. Similarly, the vague definition of "beneficial 
uses" and "water resources" would result in costly inventory and 
evaluation of water resources features that have no relationship to the 
proposed development. 
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The existing law is clear -- application for a hard rock mlnlng permit 
presently must demonstrate that the operation will protect water resources 
both during the operational phase and during and after reclamation. 
Sections of this proposed bill duplicate those requirements and Section 10 
- a new section - requires bonding for restoration or replacement of water 
resources. This already is included in DSL and federal regulations. In 
Montana, all proposed developments must show they will not interfere with 
the rights of other water users and these proposed developments must meet 
the very stringent water qual ity requirements of the State of Montana 
including the nondegradation of water requirements of the DHES. 

The effect of Section 17 and 18 of this bill on mining in Montana is easy 
to predict. It would prohibit any new mining operations in Montana! The 
requirement to restore beneficial uses in the mined area to approximately 
original conditions could not be met given the definition of beneficial 
uses. The procedure for claiming and showing water impacts from mining 
invites spurious claims of damage to water resources and mandates 
extremely costly investigations of these claims. In my experience, mining 
companies have shown no reluctance to evaluate any reasonable claim of 
water resource damage from their operations and have promptly resolved any 
problems created by their operation. Sections 17 and 18 of this bill 
would "open the door" to any and all persons to claim damages even if only 
to cause harassment and financial hardship. 

2) Requirements Not,Related to Water Resource Protection. 

This bill contains several complex and vague sections not related to 
protection of water resources such as: 

a) Requirements to define priorities and values of aesthetics and 
wildlife habitats (SECTION 3.); 

b) Restrictions on companies doing business in Montana having .91lY 
violations of federal or state mine reclamation laws or rules in the 
United States (SECTION 21 and 22.). 

In summary, this bill does little to improve water resources protection but does 
impose complex, unnecessary and very expensive requirements that would further 
financially burden regulatory agencies and mineral developments in Montana. I 
appreciate the opportunity to provide this information to your committee. There 
is no doubt that it is important to protect our water resources, but this bill 
is regressive -- not progressive. 
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and Underground Mine Reclamation Act ) 

My name is Dave Simpson; I reside at 844 West Fifth Street in Hardin, Montana. I am 
employed by Westmoreland Resources, Inc., as Vice President, Operations, and I am here 
to testify in opposition to House Bill 956. . 

Westmoreland Resources, Inc. owns and operates the Absaloka Mine, a surface coal mine 
in Big Horn County, which in 1990 produced 4.47 million tons of coal. Since 1975, I 
have been responsible for environmental permitting at Absaloka Mine, and I have fIrst hand 
knowledge of mine pennitting requirements, including hydrologic requirements, 
administered by the Department of State Lands. 

House Bill 956 would only duplicate existing requirements for hydrologic investigations, 
water protection and water replacement imposed on coal mine operators under current law 
and regulations. This bill seeks to solve a non-existent problem while, imposing increased 
costs, longer pennit delays and extended bond liability on mine operators. 

To quote all of the exis.ting statutory and regulatory language regarding hydrology and 
water protection would require many pages, so I will only highlight current provisions. 
Statutory requirements include the following: 

• Affected water resources must be rehabilitated, and all known or readily 
discoverable past and present uses of water must be investigated (82-4-222(1». 

• There must be a determination of probable hydrologic consequences both on and 
off the mine site, and cumulative impacts of all anticipated mining on hydrology 
and particularly water availability must be identified (82-4-222(1)(m». 

• Maps must be submitted showing pre-mining water resources and post mining 
surface and underground drainage plans (82-4-222(2». 

• In determining the amount of the bond, all costs of the reclamation plan, including 
water control, must be considered (82-4-233(3». 

• A permit may not be approved if the plan does not "prevent material damage to the 
hydrologic balance outside the pennit area". (82-4-227(3». 

• A coal mine operator must replace a water supply adversely affected by coal mining. 
Removal of coal or description of an overlying aquifer is considered "prima facie 
evidence of injury". (82-4-253). 

Regulatory requirements for hydrologic information to be included in a pennit application 
are quite detailed, and include "all hydrologic and geologic data necessary to evaluate 
baseline conditions, probable hydrologic consequences and cumulative hydrologic impacts 
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of mining" (ARM 26.4.304). The applicant must include a plan for protection of the 
hydrologic balance (ARM 26.4.314), and detailed plans for monitoring of ground water 
and surface water (ARM 26.4.645 and 646). ARM 26.4.648 specifies that: 

"The pennittee shall replace the water supply of any owner of interest in real property 
who obtains all or part of his supply of water for domestic, agricultural, industrial, or 
other legitimate use from surface or underground if such supply has been affected by 
contamination, diminution, or inteITUption proximately resulting from strip or 
underground mining by the pennittee". 

It is hard to imagine hydrologic requirements more stringent or review more thorough than 
exists under the current regulatory program administered by the Department of State Lands. 
For example, Westmoreland Resources has installed over 130 monitoring wells in 
conjunction with its mine operation, and hydrologic data included in its pennit application 
package fills four 3-inch binders. The proposed legislation of House Bill 956 is 
unnecessary because present law and regulations protect hydrologic resources and water 
users from any potential adverse effects of coal mining. 

What, then, would be the effect is this bill becomes law? First, an applicant for a mining 
pennit would be required to study hydrologic conditions within an arbitrarily designated 
"Water Protection Area" (Proposed 82-4-203(37)) extending a minimum of one mile up
gradient, two miles cross-gradient an three miles down-gradient of the application area. 
The hydrologic study for a pennit area of one square mile would be 25 square miles, 
regardless of any hydrologic boundary which might exist. Present rules specify hydrologic 
sampling one mile up-gradient and 3 miles down-gradient, while guidelines used by DSL 
prescribe the scope of ground water investigation based on local aquifer characteristics. 
Hydrologic studies must extend sufficiently beyond the site boundary to allow assessment 
of any potential off-site impacts. Clearly, the present approach is superior to an arbitrary 
defInition of a "water protection area", since site specific conditions can be addressed. 

Also, no provision is made for access to private lands to conduct hydrologic sampling and 
investigations. Any statutory mandate for a hydrologic study area must include provision 
for free and unrestricted access to private lands in order to collect the required data. 

The "water protection plan" defmed in Proposed 82-4-203(38) and which would be 
required by Proposed Section 82-4-221 (1) of this bill is identical to the present requirement 
under ARM 26.4.314 for a Plan for Protection of the Hydrologic Balance; any new 
requirement for a "water protection plan" cannot possibly be more rigorous than under the 
present regulatory program. 

Proposed 82-4-221 (l)(m)(ili) specifies that the hydrologic baseline study must be 
conducted for two years prior to application for a mining pennit. Such a requirement 
would add a full year to the lead time required to obtain a mining pennit in Montana, since 
baseline studies must now be conducted for at least one year. 

This bill would require an applicant for a mining pennit to pay a "water resources 
assessment fee" in addition to the basic application fee. This fee is to cover the cost of DSL 
review of the water protection plan, and represents a significant new cost to a pennit 
applicant, in addition to environmental impact statement fees currently paid under MEP A, 
which accomplish essentially the same thing. 

Currently, bond posted by the applicant must be sufficient to cover all costs of reclamation, 
including water replacement. This bill, in addition to duplicating the current requirement, 
would require a separate "water restoration and replacement financial assurance" separate 
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from the bond. This would clearly be a duplicative and unnecessary financial burden. 
Furthermore, this "financial assurance" would not be eligible for release "for a minimum of 
ten years after the release of the performance bond," which must remain in force for a 
minimum qf 10 years after reclamation is complete. Hence, this bill seeks to double the 
minimum period of financial responsibility from 10 years to 20 years after mine closure . 

. Such a requirement would add significantly to the bonding costs and long-term contingent 
liabilities associated with bonding. Some companies may find it impossible to obtain 
bonds to cover this extended liability period. 

The "public information hearing" (Proposed 82-4-231 (8)(0) is a repetition of the provision 
for an "informal conference" authorized by 82-4-231(8)(e), and which "any person having 
an interest that is or may be adversely affected" may request regarding a permit decision. 
The proposed language would allow "any resident of this state" to request a "public 
information hearing," however thereby eliminating the requirement for legal standing. 
Proper standing must continue to be a prerequisite to any legal challenge. 

New Section 18 would require the Department to "presume that water resources and 
beneficial uses in the water protection area have been diminished or degraded by the 
permitted operation if the number, location, quantity, rate of flow, quality or hydrologic 
characteristics of water resources are diminished or degraded, or if water users in the water 
protection area are incurring higher costs in obtaining or maintaining water resources for 
beneficial uses than under the conditions that existed prior to the commencement of the 
permitted operation". This provision is especially onerous because there are many reasons 
why water supplies may be degraded or higher costs may be incmred. In eastern Montana, 
severe drought conditions have persisted since 1979; precipitation in ten of the last twelve 
years has been below average, and ground water declines, diminished spring flows, and 
dry stock ponds are the rule rather than the exception. Wells, like any other man-made 
facility, do not last forever, and production may decline over time. Spring developments 
silt in, and differences in land use such as cropping and logging affect surface water yields. 
Agricultural practices, including fertilization, pesticide application, cropping and grazing 
practices affect quality of ground and surface water; saline seep is a good example of 
agricultural impact on water resources. Inflation alone is certain to increase the costs of 
"obtaining or maintaining water resources for beneficial use." 

A mechanism exists under present law which requires a mine operator to replace water 
supplies adversely affected by a mine operation, but a blanket presumption of cause and 
effect would require that a mine operator be liable for water replacement whether the 
operation is at fault or not. The operator would have the burden of proof at an 
administrative hearing to show that the permitted operation did not cause water supply 
degradation, and if he is successful, the Department "may" order the water user to 
reimburse him for water replacement costs. But there is no provision for reimbursement of 
a mine operator in this circumstance for legal and other costs incmred in bringing the case 
to hearing. If the mine operator is found to be at fault, however, he must reimburse the 
water user for costs incmred to participate in the hearing. Such unequal treatment would be . 
certain to generate frivolous claims of water degradation. 

Language would be added to 82-4-251 which would prevent an operator who "has violated 
federal or state mine reclamation laws or rules" from receiving another permit. Under 
present law, this prohibition applies only to bond forfeiture; a permit may also be 
suspended or revoked based on a pattern of violations. The reclamation rules are very 
complex, and every operator in the state has received notices of violation for technical 
infractions resulting in minimal environmental harm. The proposed expansion of criteria 
which would prevent permit issuance can have no other purpose than to prevent future coal 
mining in Montana. 
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This bill seeks to revise Section 82-4-252, Mandamus. Interestingly, the following 
language is stricken: 

Knowingly making false statements or charges in the affidavit subjects 
the affiant to penalties prescribed in 45-7-202. 

One can only wonder what motivation there might be to remove language authorizing 
penalties for knowingly making false statements or charges in an affidavit charging lack of 
enforcement of the Strip and Underground Mine Reclamation Act. 

Viewed from a cost-benefit standpoint, House Bill 956 has significant costs and no 
benefits. Water protection is a strong priority of present law, with emphasis at least equal 
to mined land reclamation and revegetation, and the proposed requirements would have no 
incremental benefit. The costs to mine operators, however, would be many: 

• Increased hydrologic baseline study costs resulting from the arbitrary "water 
protection area". 

• Doubled cost for hydrologic baseline studies stemming from the increase in length of 
study from one to two years. 

• Costs resulting from an additional year added to the lead time to obtain a mining 
permit 

'-

• Duplicate bondirig costs associated with the "water restoration and replacement 
fmancial assurance". 

• Additional bonding costs due to extending the liability period for the "fmancial 
assurance" to 20 years. 

• Imposition of a "water resources assessment fee". 

• Costs of defending against frivolous claims of water degradation with no way to 
recover legal costs. 

• Costs of defending against frivolous mandamus actions. 

The Federal Surface Mining Control and Reclamation Act of 1977, under which Montana 
has primacy, established uniform environmental protection and reclamation standards for 
surface coal mines in all states where coal is mined. Its purpose was to prevent a state from 
gaining a competitive advantage for its coal producers by not demanding effective mined 
land reclamation. 

Enactment of House Bill 956 would place Montana coal producers at a competitive 
disadvantage by imposing costs far in excess of those incurred by coal mines in 
neighboring states. In a highly competitive coal market where pennies per ton detennine 
the fate of multi-million dollar long-term coal suppl y contracts, the unnecessary economic 
burdens which would be imposed by this bill woulJ have a negative impact on the 
competitive position of Montana coal mines, and cunsequently, on employment and tax 
revenue. 
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Present law protects water resources and water users from potential adverse effects of coal 
mining. This bill would provide no greater protection for water, but would impose greatly 
increased costs to mine coal in Montana with no corresponding benefit. I urge you not to 
pass Hous~ Bill 956 out of this committee. 

Thank you very much for the opportunity to present this testimony, and for your 
consideration of my views. 
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HB 956 Comments 

My name is Fran Amendola. I am Chairman of the Environmental/Technical 
Committee of the Montana Coal Council. The Coal' Council represents the 
interests of all the major producers in Montana as well as the interests of 
several utilities throughout the country who purchase coal in our State, and 
many suppliers to our industry. On behalf of the Coal Council, I offer the 
following comments in opposition of HB 956 for your consideration. 

REGULATORY OVERLAP 

HB 956 is a bill which addresses an area of environmental regUlation which 
is already covered adequately by existing regulations. Currently, detailed 
descriptions of hydrologic systems and protection of those systems and their 
users are required under regulations enforced by the Coal & Uranium Bureau, 
Department of Natural Resources Water Rights Bureau, and DHES Water Quality 
Bureau. There are no areas of this bill which provide "protection" of the 
water resource or user which are not addressed under the existing programs 
cited above. 

Current regulations for nondegradation of surface and groundwater provide 
protection of beneficial uses. Use classes must be maintained under these 
regulations. Surface water quality of discharges from mining operations are 
regulated under the Montana Pollution Discharge Elimination System, 
administered by the WQB. Water Rights are protected by the DNRC. Last, 
detailed description of hydrologic systems is required under MDSL rule 304, 
the protection of the hydrologic balance is addressed under 314, prevention of 
material damage, and restoration of impacted wells in addition to several 
other aspects of hydrology are all required under current regulations 
(631-652) administered by the Coal and Uranium Bureau. 

On the other hand, HB 956 provides serious delays for permitting by 
requiring 2 years of baseline studies, additional costs which will be consumed 
by requiring an additional fund for potential impacts and proving innocence 
when falsely accused of impacting a user, as well as longer liability periods 
which can limit expansion by extending the bond release period from the 
current 10 years to the proposed 20 years. It also imposes additional burdens 
on the various state agencies by having them evaluate and pursue poorly 
substantiated claims of impact as required under this bill. 

If there is a great need to be more specific than the current regulations 
are, all of these requirements can be summarized by expanding Section 3, 
82.4.205(2)(a) by including the term "hydrologic protection plan" as part of 
the required operating plan. 

TECHNICAL LIMITATIONS 

HB 956 presents several issues that are best left to regulation, developed 
by individuals with technical expertise in the field of hydrology, rather than 
to legislation. For example, the dimension of the water resource area, ( 1 
mile upgradient, 3 downgradient, and 2 across the property) mayor may not be 
adequate. As a point of interest, current regulation requires 1 mile 
upgradient and 3 downgradient unless otherwise required. Section 19 would 
require an operator to explain all fluctuations in water quality or quantity, 
natural and man-made, if a user has been impacted. It does not require the 
user to demonstrate that the permittee is the cause, rather only that his/her 
use is impacted. This even applies to individual users outside the "area". 



comments on HB 956 continued 

Current regulations provide a vehicle for determining the appropriate size 
of the study area, and parameters which are likely impacting from the 
operations. These decisions should be made by technically trained 
individuals, iather than being specified in the statute. 

LEGAL ISSUES 

Section 2, Definition 38 of HB 956 attempts to regulate water resources 
and beneficial uses outside State boundaries if they are within the boundaries 
of the defined water resources area. This requirement is likely to end up in 
a controversial legal dispute with no real winners except the attorneys. 
These types of issues must be thoroughly discussed with neighboring states 
prior to passing legislation obligating MDSL to take action. 

HB 956 also raises the question of eminent domain for coal operators. In 
order to monitor areas that may come under question, operators will need to 
cover several square miles to respond properly. Access will be necessary, 
with further disturbance likely. Has this been considered by the authors of 
HB 956? . 

PROCEDURAL REQUIREMENTS 

Procedurally, this bill is a nightmare. Requirements to reimburse MDSL or 
contractor under MDSL s.upervision for all expenses necessary to review the 
water resources protection plan is like writing a blank check to a consulting 
company. Without budgetary constraints or cost concerns consultants can 
become very expensive with the analysis inflated beyond adequate and 
meaningful scope. Besides, many of these expenses are already included in the 
EIS required for new operations at the expense of the operator under the MEPA. 

Section (8) requires that no release from financial assurances be granted 
until a hearing is held, upon request by "a resident of this state or any 
person having an interest that may be adversely affected by the permittee's 
request for release". The same "expanded" hearings are required under the 
submission of Plan, Section 11. Why should the hearing for the water resource 
plan be different than other items in the mining and reclamation plan? 
Individuals adversely affected may already file objections to the plan, and 
request an informal hearing thereby requiring the Department to address all 
concerns. Surely these hearings should be limited to adversely affected 
parties. 

New Section 18 requires that the operator be exclusively responsible for 
providing alternate water resources and demonstrating their innocence once 
accused of impacting the resource after the State has been notified. The 
accuser has no burden of proof to show that the operator is responsible. The 
accuser only has to incur higher costs for providing similar water resources, 
regardless of natural variation in the system. While the state may reimburse 
the permittee for the costs incurred providing alternate water, they are under 
no obligation. In addition, all costs incurred proving their innocence will 
not be reimbursed. 



HB 956 comments continued 

Basically, the permittee is presumed guilty, must provide alternative 
sources of water, and prove their innocence all at their own cost while the 
user has only to show increased costs whether due to natural fluctuation or 
inflation. This type of system could cost several thousands of dollars to 
prove that you are not the source of the user's problem. Some reasonable 
probable cause approach should be applied before the permittee is required to 
invest this kind of money and time. State agency personnel will also be 
bogged-down in this endless search for answers as well. 

New Section 19 provides that water monitoring beyond the boundary of the 
water resource area to be extended in response to a written statement and 
supporting information by the user, unless the permittee can show why the 
monitoring should not be extended. The user is not required to show that the 
permitted operation caused the impact, only that the user has been impacted. 
Regardless of man-made or natural variation, or whether the impact is the 
result of the permitted.operation, the operator will again be responsible for 
expanded monitoring or the costly burden of proof. This is a lose-lose 
proposition for the operator. Additionally, there is absolutely no spatial 
limitation to extended monitoring. 

These comments are a general summary of the major concerns members of the 
MCC have with this HB 956. This bill provides no additional environmental 
protection while increa$ing the cost to permit, operate and regulate a surface 
coal mine for both the permittee and the State of Montana. I strongly 
recommend that this committee not allow this bill to go forward. 

I appreciate the opportunity to submit these comments to you. Thank you 
very much. 
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5Urta~o min!nq impaata. OSMRI also stated tn.~ eh. water supply 
repl.~sman~ re~!rs=ent 18 tied to fre •• xistin9,uses and not to the 
poatm1n1nCjJ land us.. OSMlUI atnrDle<S that wtat' replacement rights operate 
in acco~danc. w~tb stat. w.ater law and that the ro~1rements o~ SMClA de 
not ch4n98th •• e r1ihts except tor requirini ope:ators ot aurtace aoal 
min •• to replAce attected wate~ supplies. rurthermore, sLnce SHCRA 
require. 4 u •• be & -laCjJittm4te- us. batora 1t can ~ality tor 
replagement, OSKRZ atated that any ~. that would be in Violation ot St&~a 
~ter rights ~uld not be A ·l.~itimat." usa. 

In the pre~le to the tinal 1979 rules on dat.zm1n.~ion ot band amount, 
(currently tound at )0 c~a 800.14), OSMRB es~abl1shed & policy that has 
tmportant ~plig&tions tor yat.~ raplacement. conceminq situations 
whare the unplilnne.s con.equence. of IRin!n9, such a. the need tg abata 
~oundwater pollut1oQ, .. y re.ult in an iucr •••• in the coat of 

~ reclamation, OSMJZ pOinted out that the refUlatory author1t1 is authorized 
, to impose a441tional bond liability in order to ensure 44e~.te tund1nq to 

complete the ~~ired abatement wo~k (44 ra '~111, March 13, 1979). 
Althou9h th!. pre~l. atatement 4oe. not .xpl1~itly ~.t.r to .. ~.r supply 
·~eplacem.ent, IIlJ.n~q~:el..ted 9%'0unc1wate:: pol.lut10n is on. of th. pz:mary 

. CGWle. ot w.ter suppl.y p::obl... 1'lle, iaplicationIJ toJ:' water supply 
r.placement are that the unanUf::1p&ted ~o.t. of .:'eflacinIJ a water eupply 
.utho~izea an incz: .... in th- bond amount. 

b. tol.J.f;y/JIroc...sur... ,OSKU'. po1.1gy .in 1; •••• whv. thN'e baa been 
contuAin&t.1=. d~nutio~. oJ: interruption ot a watu'supply 'proxtza.ately 
re8Ultin~ from surface coal millin, operations is to asaure yat.~ 
replacemen.t equ1,.alent in t8xme ot ~lity, quantity. and duration to the 
lIupply dev"lop.a tQ~ the premJ.nin9 usa. ...1 .... ot l:)on4 l1&bll.ity 
8U~fic1ent to cove:: the Q08t ot water au9P11 rapl.caD.nt. ,hall not oc~ 
until OSKRB ia •• tiat1e4 th.t tbe~. 1s • centract batvean the pa:m1ttee 
an4 the landowner enforeeabl_ under Stata laws that irovi4e. for on901n9 
water :eplAcamant .utti~ient to allow the p~sainin9 u." ~o continue 
w!thout reatrictions or l.1M1tationa fbz: a duration comparabla to the 
duration expected where no ~1uCjJ h.d occurred. 

(1) Quality ot Replacement ~t.r SUfil1 ••• 

(a) A :eplac-=-nt .o~c. 1 •• eg.ptable in ter.ma ot water 
qu&l1ty 1~ the water ~itl of the replacement ~Ppll do •• no~ re.cr1cc 
or lim.1 t t:b.. p:J:-.1u1nIJ u.. 

(b) In accordance with 30 C~K 816.41(h), ba.eline data 
c:onta:Lned. in the p.rm.t shall 1). 11,el1 to detenU.ne lDIpacts of lI11n.1nq upon 
INrlal~e ""toe: and ~u.n.dwater. In al1dt.tion to the hy4roloqia and 98010910 
intormation co~t.~u.d in the permit appl!eat1gn p~~&nt to 30 erR 780.21-
22, the re9Ulatory authority 111&1 alao, Wle in:ODUlt:ion cone.mini the 
locat1on and'4epth ot wacac wellS in the per=1e area and a4~.cent area (30 
C~R 779.25(a)(10) an4 lntoEm&tion eontained in preblaat1n, surveys (30 
era "6.62) to identify and char.ct.~iz. premin1ni wat.z: supplies. 

2 
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DATE 3-'8'''''1/ 

HB. 95" 
%~ no QA •• liD. 44t& to~ the p4r~icul.~ .tfec~ed wa~.~ 8Uff17 exist. O~ 1: 
in.de~.~. 4a~a exista, then,the aaceptab111ty ot the ~eplAoe.ent vate: 
.u.ply .hall be ju4,.4 in compa:!soa to wa~.r lupg11 •• put'totb. '.me 
pr-=niD' ".. in the 1.lIm,tacUate 8Un'Ounc11nV v... :f no sucb .upplhs 
exist, t:h~ t:.b. F..uDin~ ua. shall ~ classified .DeI dle replacement 
supply compared to the state water qua11ey .tandA:dS tor the .pp:op~1at. 
WI. cl&s.itic.~on. It ao appl1cable .~at. _t.~ quaUty .tandarc1B exist, 
then the ~.plao-=.nt may be oQmpared to appl1ca~1. ,adaral standards, 8U~ 
a. tho~e •• tablishod purw,a.nt to tho safe tJr111lcinq "aul:' Act of 1974. 

(0) 'l'O the acent the penaLt intonsation ia in.uttic1aat, 
t:b. bu~cl.1t. of proof 18 rith ~. P<'r~:r mald.ftg the .... rtioD that the _tar 
.upply has beaa adver •• ly aft.ctad. An affected party ha. the riibt :0 
reque.t • Ped.raJ. inspection pa:Raat to 3D Cl'R 842.12. 

qI1alitl'. 

(2) A 

(3) c~.t ot ~eplac.m.nt w.te~ Supplie •• 

" 

(a) ~ p.rmitt •• aball par the capieal co.t. ot 1n.tallin9' 
.. "raplac: ... nt wate: ~pplr. tf the ws. at vell water ce coftt!nue, • 
p.rmit~ •• eball pay the ooat at de.1gn!n~, dr1111nq, and campl.t1n, a a.w 
o~ «aaper welll pu:cb4ain9 and Lnstall1aq a pwIlP, CZ' puz'c:ha.1ng and/or 
iDa'CalUn, • treat:mant _rat_, aa n.e •••• ry. It the Z'eplac8lDeftc wacer 
au.pply 1zlvolvee .. hook up to .. wat:;u .uppll' .YIIC., the pe:a1tt:ee shall 

I 

pay the hook-gp CQ.~., 1nclu~n~ fees. 'puzcbas. ot .~pmeDC and ,upplies, 
and conat:uetion. 

(b) If a pes:m1tt •• provided. 0: 'H. o:dU'.d co prov1de • 
t .. porar,r water supply betor. th. r.placemaat water auppl:r 1. provided, , 
~h. penU.tte •• hall pay the coat ot FOTLcUD9 =. C_»or4.1'1 water ~fplr. 

(0) Op.:ation &Ad .. intanaDo. coats ••• oo1a~e4 w1th the 
zoeplac;.ent wa tel:' wpply sh&11 be borne ~ the lanc2cM1U', unl... IN~ 
coet. are b19h.: than tbo ••• saociated with the premin1ng au,pply. 1.A 8Uch 
c: ••••• the pe~tte. shall make pl:'ovi.iQQ to otl •• t ~. !Dar •••• eI coata. 

(4) Bond a.l..... lend CanAOt " rel.'I •• 4 waUl an agre •• nt 18 
Ln plaoe 4e1.1~o.t~n, tn. : •• poasib111t1e. of the pe~tt.. LA the pertod 
follovtn, bend ~.le •• e. ~. r.fUl.~ authority baa jur1841ction. QVer 
l'epl.a~_en.t :equir.enta otlly Wltil tinal beDd r.l..... SUh •• eDely, aD 
.F .... n1: between the pemJ.tt •• aDd. the 14A~.# L. C:ClltzoULA, anlS 1. 
~~.ct to appUc:a.bl. st:;a~. QJ: CilGIIUDOA law. ' 

3 
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". Cgerai"qht of state P1:!)Eam_. Wben.,,&1 u1l.tngo .. State's 
tmpl.aentat1on o~ 1t8 &pp~oved zagulatary proqram, OSMal persoDAe1 .h.ll 
.4h_e to AAy 1:eq'l21~ __ t." or policies cOQt:ained w1t:h.i.n 01: "a4juz:u:t to the 
apovec1 pr:o,rlDl. Wh.~ •• Stat. pJ:'o'lraa does Doto contain any .~c.tf1c 
guic!&Doe oft vatu aupply replacement, the State p~aa .hall be 
conaider04 no 1... effective than ~.d$r41 requir ... nts if pro,r~ 
pzov1a1oAa are applled in • manner that ia consiatent with tb18 d1:&Ctive. 

... aJ:POR'l'ING !5tnlU:MZN'rS. HOlle. 

5 • RD'IRINCIS. 

b. ~edera1 re!21ation.. 30 CFa 715.17(1), 77'.25(a)('0), 780.21-22, 
800.14, 800.t5, 816.41(h), 81'.62, 816.t33(e)(2) anc1 '42.'2 

c. ,.4.ra1 bV~.t.r". 4 ... 1\ 1S1H & 151iS (Marca 13, 1979) atlCl 4a III 
43910 (S.pt~ 26, 1983) 

6. ilPiCr ON C'l'Da ~.. Hone. 

,. ~J'!'BC'nVB OAn. Opon bnuc •• 

". CON'1'~. kane of 744er&1 anel 11\41.n Program., O~"'isiell o! 
aefUl,at:or" ~o,r".r Telephone (202) 3"~-1'64. 

0' 
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OPPOSITION TO HOUSE BILL 889 

TESTIt10NY ON BEHALF OF THE "INDEPENDENT MONTANA MINERS" 

Prepared by Marvin W. Ratcliff 
Mar 8, 1991 

Chairman Bob Raney and Natural Resource Committee members: 

I apologize for not presenting my testimony at the 
session Mar 8, but the session lasted beyond my available 
time. Please accept these brief comments. I will try not to 
be redundant with testimony I heard given. 

There are only four items I will briefly describe for 
your consideration: 

1. When we look at "Water Resource (23) Beneficial Uses 
(2) and Water users (24)" you see that this is all inclusive 
of all water used anywhere at any time by any entity. It 
then becomes apparent that the mining industry is somehow 
e~·~cl Llded from these enti ti es, \ and thei r ri ghts are not 
considered the same rights as the rest of the world. If it 
is in fact the water that is to be protected, rather than .the 
mining industry used as a punching bag, then the regulations 
that are being proposed (and in fact those already in 
existence) should be written to apply to all users. That 
would include the farming community, Fish and Game, ski 
lodges,etc. Without taking a great deal of your time to 
elaborate on this point, consider: every irrigation well 
should be considered under the same rules, (guilty of 
lowering the water table until proven otherwise by the 
farmer). Runoff from a newly cultivated field damages the 
creek, pollutes drinking water etc. Think of the
implications. 

2. Many of the proponents of this bill were: a, farmers 
(who certainly would not want this bill to apply to their 
operation); b, members of the Great Plains coalition that 
testified in spite of the representative their group had 
sent; c, people who had not been affected adversely by mining 
(i.e. Noel Keough and others) who were looking forward to 
using the guilty until proven innocent aspect of this bill to 
continue their harassment and delay tactics against the 
miners. 

3. The unmanagable inclusion of "significant asthetics." 
The administrative agency of this bill (I presume State 
Lands) will be vulnerable to attack from anyone who chooses 
to challenge their definition of significant asthe.tics. 
Project this law to apply to all water users (I am not sure 
this has anything to do with water). My definition of 



significant asthetics does not include all the cow pies 
around a salt lick or under a shade tree on top of a hill. 
Nor does it include an outhouse on a lake shore or a strip of 
barren land down a hillside called a ski run. This subject 
can be elaborated to the extent of the imagination. 

4. Finally, that which has been said in other testimony 
without addressing the possible problem, 'the regulations are 
on the books to address the water problems and uses'. There 
are in fact adequate regulations to completely control and 
bond for potential water problems, and if this is true then 
it is the agencies which are at fault for not administering 
the existing regulations. 

In summary I feel a need to emphasize: 

WATER QUALITY AND CONTROL LAWS MUST BE WRITTEN TO INCLUDE ALL 
WATER USERS. 

THE GUILTY UNTIL PROVEN INNOCENT ASPECT OF THIS LAW MAKES THE 
REAL IMPLICATIIONS DEVASTATING, ESPECIALLY SINCE THE ACCUSER 
HAS NO ACCOUNTABILITY OR LIABILITY. 

THE CONCEPT OF SIG~IFICANT ASTHETICS IS AN AMBIGUOUS, 
UNDEFINABLE CONCEPT. 

THE EXISTING LAWS SHOULD BE OUTLINED AND COMPARED WITH THE 
ULTIMATE GOALS WITH REGARD TO WATER QUALITY, AND FIND OUT IF 
ANY IMPROVEMENT IS NEEDED---NOT CREATE A SERIES OF REDUNDANT 
REGULATIONS. 
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FACT SHEET ON THE 

~f/J~ 
EXHIBIT 3S' 
DATE ,3-8 -0 I 
J-iB. 3C9 C,p 

NATURAL RESOURCE REORGANIZATION BILL 

This bill would reorganize three existinq departments of 
state government, and change their somewhat schizophrenic 
missions into three distinct departments. The missions for 
the three new departments would be: 

1. Management of state public health issues (new 
Department of Public Health), 

2. Proprietary management over state land and water 
resources (new Depc!rtment of State Lands), and 

3. Natural resource and environmental regulation and 
permitting (new Department of Natural Resources and 
Environment) • 

Simply stated, this bill changes the existing departments in 
the following ways: 

1. The Department of Health and Environmental Sciences 

Contributes its Environmental Sciences Division to 
the new DNRE and retains the Health Services 
Division (which becomes the new Department of 
Public Health), 

2. Department of State Lands 

Contributes its Reclamation Division to the new 
DNRE and acquires state water projects from the 
old DNRC, and 

3. Department of Natural Resources and Conservation 

Accepts the Mine Reclamation Division from old DSL 
and the Environmental Sciences Division from old 
DHES and contributes state water projects to the 
new DSL. 

This bill would provide numerous benefits to Montana's 
public and the regulated community, including: 

1. Permitting for major projects (i.e., mines, major 
facilities, industrial development, etc.) would be 
processed by one new department (DNRE). 



AW/ls 

2. Potential conflicts of interest (i.e., mineral 
ownership and mine regulation at the old DSL and water 
project ownership and water regulation at the old DNRC) 
would be eliminated. Oepartments would be established 
for the two distinct purposes of proprietary resource 
management (new DSL) and resource regulation (new 
DNRE) • 

3. The new Department of Public Health would have a clear 
mission and identity concerning important public health 
issues (i.e., maternal and child health, communicable 
diseases, health planning and licensing, etc.). 

The reorganization would be accomplished in stages: 

1) 

2) 

The first stage would occurr in July 1991 
. involving the program exchanges between the old 

DNRC and the old DSL. 

The second stage would occur thereafter and 
involve splitting up the old Department of Health 
and Environmental Sciences, thereby creating the 
new Departments of Public Health and the 

, comprehensive Department of Natural Resources and 
Environment. 

File: GOV·S. OFFICE/Reorganization 

... 
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Northern Plains Resource Council 
EXHI8IT~3_g~" __ . 

--:>Ql DATE.. 1;)- u -CI , 
Ha Deoc Q 

Testimony of the Northern Ploins Resourc Council in opposition 
to H8-866 

Norch 8, 1991 

Mr. Chairmon, mernbers of the committee, my nome is Richard Parks. I own 
and operate a sporting goods store and fishing outfitting service in 
Gardiner, t1T. I am also Vice-Chair of the Nort.hern Plains Resource 
Council, a stote\'Vide citizens group of some 6000 members and supporters. 
It is on their behalf thot we rise in OPPOSition t.o elements of HB-B66. 

We find a certain compelling logic in the proposal to move the Reclamation 
DiVision from the Department of State Londs to the Department of Natural 
Resources. The arqument is that DSL ma~ find itself in an internal 

~ ~ 

conflict of interest, caught between its mission to maximize revenue from 
state land on the one hand and to protect the environment through mine 
perrniting proceedures on the other. It is the other aspects of this bill 
that disturb us. 

It is outside my expertize to comment on the ~ppropriateness of the 
transfer of the Water Division functions now housed in DNR to DSL but we 
do understand that members of ConservoUon District boards have serious 
reservations. 

Of particular concern to us is the wholesale tronsfer of the Environmentol 
Sciences Division of the Deportment of Heolth ond Envirionmental Sciences 
to the restructured Department of Notural Resources and EnYironment. It 
seems to me thot this recreates, to a for greater degree, the internal 
conflict of interest that Justifies moving the Reclamation Division. The 
key problem is that t.hese jgencies, 'd~ter n'lr}ljt"u Bureau, Air QIJOlit. IJ 
Bureou ond so on have 0 mission to protect the publ1c health. When they 
ore brigoded with the permit issuing functions of major facility regulation 
and mine requlotion, both of which hove on inherent bios tm'Vard issuance 

~ 

of their permits, the heolth mission is liy-ely to get lost. Given the main 
driving force behind this reorganization scherne we can't help but suspect 
tho11his is in fact the purpose of the whole proposal. 

419 Stapleton Building Billings, MT 59101 (406) 248-1154 



Is the "solution to pollution dl1ution'?" We think tllat there are significant 
reasons whld ans ... ·vering that Question in t.he affirmative is dangerous but 
the new Board of Natural Resources and Environment would inherit the 
current power of the Boord of Heolt.h to issue e~{emptions to the 'Noter 
Quality and air Quality regulations. This pcn,ver to issue e~~empt.ions 
provides the greatest opportunit.y for confllct. of interest. It would also 
inherit the massive amount of rule making about to be required by changes 
in the Federal laws and regulations. Add to that. the requirement to 
reissue all t.he routine rules of operation required by the reorganization 
and we see a system set up to f ai 1. . 

If the legislature in its 'o'visdom decides that. t.he advantages of this 
reorganization out weigh the disadvantages we submit that the public 
interest should be sMeguarded in the follo'lving ways: 1.) Delay the 
effective dat.e, e:·~cept for rule making purposes, for at least 2 years to 
allow full public involvment and consideration of the changes; 2.) Using 
the model of the Public Service CommiSSion, make t.he new Board of 
Natural Resources and Environment an elective boord rather than on 
apPOinted board,; ond 3.) Recognize, bId changing their titles, the true new 
not.ure of t.he bureaus transfered from DHES as in Water Pollution 
licensing Bureou (U)d so on. 
Thonk you. 

Richard C. Parks 



TESTIMONY 
to the 

HOUSE NATURAL RESOURCES COMMITTEE 
on 

HOUSE BILL NO. 866 

by 
Larry L. Lloyd 

Mr. Chairman and members of the Committee, my name is Larry 
Lloyd. I worked for the Department of Heal th and Environmental 
Sciences (DHES) for more than 21 years. During my tenure with 
DHES, I was Chief of the Occupational Health Bureau for 
approximately 17 years and for the last three years that I was with 
the Department, I was Administrator of the Environmental Sciences 
Division. I retired from State service at the end of July, 1990 
but still maintain a keen intel-est in heal th and environmental 
concerns. 

Let me start out by saying that I do not oppose the concept 
of re-organization. Re-organization that has been carefully 
planned and structured can increase functional efficiency and often 
result in cost savings. However, I do not believe that this is the 
case with the re-organization contemplated under H.B. 866. 

As an individual who has dedicated a good share of his life 
and the majority of his professional career to the protection of 
public health and the environment, I have the following thoughts 
regarding H.B. 866. 

1. H.B. 866 would give tremendous powers to the Director of 
the Department of Natural Resources (DNRC). The checks 
and balances existing within the current organization of 
environmental programs would be destroyed. For example, 
there have been several instances where DHES has cited 
the Department of Natural Resources and Conservation and 
also the Department of State Lands for violations of 
state environmental laws. If the environmental programs 
of these three agencies are combined within DNRC, it is 
quite conceivable that such violations will be unchecked. 
Also, under this proposed re-organization, the 
administration and enforcement of state environmental 
programs and laws could strongly favor either the extreme 
environmentalists or the polluters of our environment 
depending upon the philosophies and alliances of the 
Department (DNRC) Director. 

2. Conflicts of interest may be generated by the re
organization as proposed in H. B. 866. For instance, 
there are times that the issuance of water use permits 
may not be consistent with the protection of water 
qual i ty. Also, of the three agenc ies involved in the 
proposed re-organization, DHES is the only agency having 



the authority to apply for stream water reservations. 
would the water Quality Bureau apply to its own agency 
(DNRC) if re-organized as proposed? 

3. Most of the environmental programs currently residing 
within DHES were created and are maintained because they 
are public health oriented. The Board of Health 
membership is structured to provide the public health 
professionals (physicians, dentists I veterinarians, etc. ) 
necessary to understand and deal with environmentally
associated public health concerns. The Board of Natural 
Resources and Conservation is not structured with a 
membership oriented to deal with public health problems. 

4. The re-organization contemplated in H.B. 866 does not 
take into consideration the cooperation and coordination 
that must exist between the various environmental 
programs. Following are j~st a few examples of 
organizational problems that would be created under this 
proposed reorganization: 

a. Asbestos control programs are conducted by both the 
DHES Air Quality Bureau and the Occupational Health 
Bureau. These programs are mandated by different 
Federal laws and are so structured that the 
administration of both programs is not really 
compatible to either bureau. However, close 
coordination and reporting is required between the 
programs. This coordination and reporting will 
break down under H.B. 866 with the programs 
operating in different departments. 

b. Programs within the DHES Food and Consumer Safety 
Bureau such as the review, inspection, and licensing 
of trailer court water and sewer systems require 
close coordination with programs within the water 
Quality Bureau (DNRC under H.B. 866). The proposed 
re-organization will almost certainly result in the 
demise of these close working relationships. 

c. During episodes involving outbreaks of water-borne 
diseases I close coordination and communications must 
be maintained between the Water Quality Bureau and 
the DHES Health Services Division. If the agencies 
are in different departments, this working 
relationship will be difficult, if not impossible, 
to maintain. 

d. Under the proposed H.B. 866 re-organization, the 
water Quality Bureau would be placed in the DNRC 
water Division. The water Quality Bureau needs a 
close working relationship wi t11 the Solid waste 
program, the Hazardous Waste Program and the 
Underground Storage Tank program. These programs 
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would be placed in the DNRC Environmental Division. 
The coordination of these programs is sometimes 
difficult under the existing organizational 
structure. The proposed re-organization is likely 
to cause severe operational problems between these 
programs. 

e. The Air Quality Bureau, water Quality Bureau, the 
Solid and Hazardous waste Bureau, and the Food and 
Consumer Safety Bureau often call upon the 
Occupational Health Bureau for field support, 
measurements and other expertise. Many of these 
cooperative efforts will likely die under the 
proposed re-organization. 

It can be seen that the passage of H.B. 866 would create 
numerous organizational and functional problems wi th 
Montana's environmental programs. 

The concept of "one-stop permitting" has been discussed 
for a number of years. This has been one of the driving 
forces spurring thoughts of re-organization of Montana's 
environmental programs. Most permitting complaints relate 
to the time span between permit application and the final 
permit action. The majority of this delay is created by 
mandates of state law such as public hearings, public 
comment periods and the preparation of Environmental 
Assessments and Environmental Impact Statements, not to 
mention poorly prepared and incomplete permit 
applications submitted by the applicants themselves .. 
The permitting agencies would still be located in 
different divisions and bureaus within a new super 
environmental agency (DNRC) and would almost certainly 
still be situated in different locations. For these 
reasons r it is unlikely that the proposed H.B. 866 re
organization would do anything to speed up or enhance the 
efficiency of the permitting process. 

In summary, the re-organization as envisioned in H.B. 866 has 
not been carefully planned and structured. If enacted, H.B. 866 
will cause operational inefficiency, a reduction in communication 
and coordination between Montana's environmental programs and will 
most likely cause potential conflicts of interest that are non
existent in the present organizational structure. 

H. B. 866 should be sent back to the "drawing board" for 
thorough planning, review and comment by the involved agencies, the 
EPA, the regulated community, environmental groups and the general 
public before any such re-organization is contemplated. Through 
this process serious coordination and operational problems within 
our environmental program services and regulation can be avoided. 

Thank you for this opportunity to express my views and 
concerns regarding H.B. 866. 



Statement of Chevron, Stillwater Mining Company, 
and Stillwater PGM in Favor of HB 866 

March 8, 1991 

My name is Ward Shanahan, and I am the lobbyist for 
Chevron, which has the Stillwater mine here in Montana. 
We present this written testimony as proponents to HB 866. 

HB 866 is a part of the Governor's package on mining 
during this legislative session. This bill is one of the 
recommendations of the Mine Permitting Improvement Council 
and is part of the total package which has been broken 
into various bills' during this session. 

Over time, this bill will not only save money by 
consolidating the departments, but also save time by 
having permitting for mining under one roof. 

In a year where the legislature is looking for ways 
to cut costs in government spending, this presents an 
opportunity for state government to be efficient. 

Although there are administrative hurdles in order to 
combine the departments for permitting, this bill is in 
the best interest of both the public and industry. 
Chevron urges your support in this bill. 

Res ect~ll: itted 
Wa A. Shanahan ~ 
301 First Bank Building 
P. O. Box 1715 
Helena, MT 59624 
(406) 442-85560 

7175N 
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HB-C:.lt Co 
CLARK FORK COALITION 

TESTIMONY OF KIM WILSON BEFORE THE HOUSE NATURAL 
RESOURCES COMMITTEE ON HB 866, MARCH 8, 1991 

-=-----

The Clark Fork Coalition strongly supports the idea of reorganizing 
the environmental agencies. However we have enough questions and 
concerns which need to be addressed before the change goes into effect 
that we cannot support the bill as drafted. We would support, in it's place, 
a two year study aimed at implementing reorganization with the 1993 
Leg islatu re. 

1 . We believe reorganization is a good concept for the 
following reasons: 

- The word "environment" is in the agency name. 
- It brings together regulatory bureaus that deal with specific 

industries (i.e. WOB & Hard Rock Bureau dealing with mine permitting). 
- The reorganization will provide easier access for both industry and 

the public, to the permitting function of government. 
- The reorganization will result in fewer lines of responsibility: i.e. 

DNR&E would be largely regulatory, DSL, land management, and DPH, 
localized public health.: 
2. The bill, however, raises several questions and concerns: 

- It places too large a burden in terms of oversight, understanding of 
complex technical and policy issues for a single citizen's board; (see 
attached) 

- It places too large a burden on one director; 
(Note: because of this increased burden, agency decisions may be 

less sound, less thought out, and therefore more easily challenged. 
Therefore any efficiency savings may be negated by increased challenges) 

- The legislation is unclear in its assignment of divisions and 
bureaus and it is also vague on eliminations, additions and consolidation 
of bureaus and decisions. 

- The bill does not spell out how it affects state employees. 
- The Legislation does not spell out the purpose for reorganization, 

nor quantify the benefits. It is hard to accept such wholesale 
reorganization without some hard evidence of its benefits. 

3. Reorganization s h 0 U I d achieve most if not all of the 
following: 

Better agency performance of its duties to the public. That is, 
improved regulation, enforcement and implementation. 

Better use of state money and the skills of state employees. 
Improved environmental protection. 
Better access for the public to decisions. 
Better accountability for decisions of agencies. 



AREAS OF EXPERTISE REQUIRED OF MEMBERS OF THE NEW 
BOARD OF NATURAL RESOURCES AND ENVIRONMENT 

Water Quality, General 
Fish & Wildlife 
Water allocation & rights 
Coal mining 
Hard rock mining 
Sand & gravel mining 
Oil & gas development 
Hydro systems 
Irrigation systems 
Reclamation 

(coal, hardrock, open cut) 
Hazardous materials 

and hazardous waste 
Fuel storage 
Pipeline siting 
Reserved water rights 
Forest practices 
Wood stove pollution 
Industrial air pollution 
Energy conservation 
Socio-economic impacts 
Water treatment & wastewater 

systems 

Technical 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 

x 

x 
x 
x 
x 
x 
x 
x 
x 
x 

Policy & Law 

x 
x 
x 
x 
x 
x 
x 
x 
x 
x 

x 

x 
x 
x 
x 
x 
x 
x 
x 
x 



He 866 
March 8, 1991 
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Mr Chairman, for the record my name is ~:9tch~i~~;~":~~~ 
the Montana Association of Conservation Districts. 

I am president of 

Today, on behalf of the 59 conservation districts in Montana, I rise neither 
in support or opposition to He 866, but would like to discuss some of the 
concerns we have about the reorganization plan. ' . 

~'u"'~"" o..-.\... ~c_-....:.{. (l'-w-..J~,~J- tr)-'-.... ~ ......... 
Under the proposed plan, theAGonsar".t iaR Oisb i I:: iii auraii'l and the ReliiQUHQ 

ble! .. elo~MeAt. QblPeabl-, etl=\ep \<lise eHeA pefe" ~d to CARS, wi 11 be moved from the 
present Department of Natural Resources.jtc)it'bepartment of State Lands. 

D' :V~-..-.o ~ cC'~t.AJ('u.'--(. .. ~ 
The -Gansep ... a~i:01'l Oistriets BU'I'eau-!s responsibilities include working with the 
conservation districts across the state. Their work includes administration 
of conservation districts, the many programs district work with, the 223 grant 
program, the Rangeland Resources program, water reservations, and others. 
They also work with.th~s~.ate's Grazing Districts. The,IResoUi ce Development 
~.u is the spc...t.io.rL'ihi't' administers MaA'; of the grant programs, like Water 
Development, Resource Reclamation and Development grants, some of the loan 
programs, and so on. 

Within DNRC the conservation districts also receive administrative, legal, and 
technical assistance from the various departments. 

c/o 
The conservation districts~have some apprehension about the proposed 
reorganization plan. The idea came up quickly, and the districts first heard 
about it formally at our convention in November of 1990. At ~I=\at time Karan 
Sal c lay iil391~e to blS abQloIt t.he I'3F9~g.iil and ii •• bIPed 'I. i~ai iI-ii! pi oposed lIIove 
would not decreaSe the slfppor t given to "C'j, from in)' leliel:. 

Ir~t" ~ ~~'Y' 
We wi llAoppose the idea to move ~e!!ie IIUiill. if.. the enti re proposed 
reorganization plan is adopted. But, ,if.,just a portion of the reorganization 
proposal is enacted we then want the~1~ remain where they are. For 
example, if the Legislature should decide to only move the Reclamation 
Division of DSL to DNRC and not any of the Water Quality, then we want to stay 
put. 

The districts have other concerns they will lose the support services they 
have had in the past from DNRC and I would like to explain them to you. 



;;JG: 
(i~e present staff and funding of the ~ Division must remain the same. As 

you know, MACD has been attempting to address the conservation districts 
funding needs this legislative session, and we cannot stand a cut in this 
Division.} About three years ago .OOi/t>ivftiJif was able to hire more staff and 
as a result offer the help to the districts that has long been needed. We 
thank the Administration and Karen Barclay for that) 

A move like this costs money, and we do not want to see the budgets impacted 
in any way in order to accomplish the plan. 

As you know the districts administer the state's Natural Streambed and Land 
Preservation Act. This Act requires that any private, non-government person 
or corporation who performs any activity that impact the bed or banks of a 
perennial stream must first apply for a 310 Permit from the local conservation 
district. It is a regulatory, state law, administered at the local level 

( 

!~ 
We are concerned about the possibility of losing the support of .frc-./ 1 '[II. 

administrative, technical and legal help that we have had in the past) The 
technical help has included assistance in implementing water reservations, 
which districts have on the Yellowstone River basin and are in the process of 
applying for on the Clark Fork of the Columbia and the upper Missouri and will 
in the lower Missouri in the future. The reservation process is very costly, 
and requires knowledgeable technical assistance to accomplish the proper 
reservation. 

Other areas the districts receive technical assistance is in water resources 
planning and management, project development, and energy conservation. 

We must receive the same level of technical help to continue the programs 
adequately. 

~e attorney assistance that we receive from DNRC is extremely helpful. These 
people are experts in conservation district law and SB-310 law--the Natural 
Streambed and Land Preservation Act. We often ask them for legal opinions on 
our laws and our concerns. They have been outstanding help and it is 
imperative that we do not lose that) The legal assistance given to districts 
from other sources is often our weaKest link in the process and the help from 
DNRC is a life saver. If our Division is moved, then possibly there should be 
consideration about moving an attorney also. 

A major duty of conservation districts is to disseminate information and the 
Cartography services from DNRC is a help~~ 8B8. Their services have included 
aSSisting with the formation and publication of our handbooks, lawbooks, 
brochures, and so on. Without that service there ~ be a sharp increase in 
the cost of publishing these materials. m-7 
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The distr~t? ·are concerned about what the perception 
become a· ?4~"bf(\wi thin the Department of State Lands. 
a name change.r>.s; t~ ~~t~. 

will be if or when we 
We urge you to consider 

In order to maintain a maximum emphasis to the State's commitment to 
"conservation" as pre¥r:lUy empba~e under the current name of Department of 
Natural Resources and,Conservation we would sue est chan inc the name of the 

~ Department of State Lan s e Department of Conservation and Lands. The 
:~,,~;_..:.,.J"\ publ ic wi 11 have a greater understanding of the administration authori ties of 

th~~~uf'ea~ with that name. 
b ~·':;;;·iJ<:C'-;·1 

Mr. Chairman if the concerns of the conservation districts are adequately 
addressed we do not oppose this move, but if there is a decrease in the 
asslstance given us, we strongly oppose the plan 

Thank you Mr. Chalrman for the opportunity to discuss this with you and your 
committee. 

, 

"J +~L\~ 
r 

. (..L\.. .. t) u .. l·_C<:. 

I~f~ Bob Schroeder 



CITY-COUNTY HEALTH DEPARTMENT

1 301 W. ALDER 
MISSOULA, MONTANA 59802 

March 7, 1991 

Honorable Representative Bob Raney, Chairman 
Natural Resources Committee . 
Montana House of Representatives 
Capitol 
Helena, MT 59620 

Dear Representative Raney, 

I am writing in OPPOSITION to HB 866 which proposes a 
reorqanization of the Department of Health and Environmental 
Sciences, Department of State Lands, and the Department of Natural 
Resources and Conservation. 

Much ot the environmental authority that HB 866 proposes to 
transfer from DRES to DNRC (e.g. public water supplies, local air 
pollution controls, solid and hazardous waste management, 
waste~ater treatment) has a great deal to do with public health 
protection, yet the bill has inadequate provisions for DNRC board 
representation or agency mission statements that address public 
health protection. As director of a local health department who 
necessarily deals with these issues on a regular basis, I have 
grave concerns for the effect on public health that passinq HB 866 
could precipitate. 

The bill is also wholly lacking in identifying the purpose, 
process, logistics, and costs of such a move. Clearly, the 
preparation that has gone into this bill is not adequate and local 
agencies such as this dep~ent that would be seriously affected 
by such a move have not been considered nor consult.d. 

Should the leqislature determine that the changes proposed in 
HB 866 be considered, I respectfully suqqest that a formal review 
process be initiated with recommendations due to the 1993 
leqislature. Such a process should include participation of ths 
Environmental Quality Council, affected state agencies and local 
health departments •. 

Thank you for your consideration of my comments. 

CC committee Members 

Sincerely, 

~~ 
Ellen Leahy 
Director 
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