MINUTES

MONTANA HOUSE OF REPRESENTATIVES
52nd LEGISLATURE - REGULAR SESSION

COMMITTEE ON JUDICIARY

Call to Order: By Chairman Bill Strizich, on March 6, 1991, at
9:06 a.m.

ROLL CALL

Members Present:
Bill Strizich, Chairman (D)
Vivian Brooke, Vice-Chair (D)
Arlene Becker (D)
William Boharski (R)
Dave Brown (D)
Robert Clark (R)
Paula Darko (D)
Budd Gould (R)
Royal Johnson (R)
Vernon Keller (R)
Thomas Lee (R)-
Bruce Measure (D)
Charlotte Messmore (R)
Linda Nelson (D)
Jim Rice (R)
Angela Russell (D)
Jessica Stickney (D)
Howard Toole (D)
Tim Whalen (D)
Diana Wyatt (D)

Staff Present: John MacMaster, Leg. Council Staff Attorney
Jeanne Domme, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

HEARING ON SB 204
ALTERNATIVE SENTENCING FOR DANGEROUS DRUG OFFENSES

Presentation and Opening Statement by Sponsor:

SEN. GAGE, SENATE DISTRICT S5, stated that this bill relates to
alternative sentencing for people who are convicted of dangerous
drug offenses.
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Proponents' Testimony:

John Connor, Board of Crime Control - Drug Strategy Committee,
stated that this bill is a result of study effort by the Drug
Strategy Committee. He stated that the committee supports this
kind of legislation because it is necessary to address the kinds
of concerns regarding problems with addiction. This bill offers
some alternatives for the court's consideration in cases that may
be appropriate. There are provisions in the bill that make it
mandatory that certain things be carried out. Mr. Connor stated
that there are some amendments to the bill that were put on in
the Senate. The amendments were suggested by the Drug Strategy
Committee when the bill was heard in the Senate. The bill, in
general, allows that fines can be considered as independent
punishment and available where no fine is now provided by
statute. This bill is needed and will not cause much expense on
the local level or to the state. The Drug Strategy Committee
encourages a do pass consideration.

Ed Hall, Administrator - Montana Board of Crime Control, stated
that the Drug Strategy Task Force is a 15 member committee that
represents drug treatment, prosecutors, law enforcement, at local
and state levels. It is chaired by Flathead County Attorney, Ted
Lympus. The Task Force is designed to implement for Montana, the
Montana version of -the nations Drug Strategy, put together by the
Bush Administration. SB 204 is designed as a tool to help the
Judiciary build some additional flexibility in our sentencing
alternatives. He stated that these tools include electronic
monitoring, home detention, community service, and intensive
supervision. The concept is to recognize that the emphasis of
the war of drugs is placing on enforcement and apprehension has
an impact on the correction system. The prisons are already over
crowded and this will provide an alternative for the courts.

Dan Russell, Administrator - Division of Corrections, stated that
this bill is consistent with the direction the Division is
heading in the effort to help prison overcrowding. SB 204
provides for alternative sentencing for some offenses currently
requiring a mandatory minimum sentence and incarceration and
legitimizes, in statute, the current program of intensive
supervision. Community service programs are encouraged as a
viable sentence. The Division of Corrections urges the
committee's support of SB 204.

Harley Warner, Montana Association of Churches, gave written
testimony in favor of SB 204. EXHIBIT 1

Michael Sherwood, Montana Trial Lawyers Association, stated that
this bill allows the courts to do what they are already doing.
Mr. Sherwood said, "If the state feels that they need this law
for purposes of legitimizing the program or qualifying for
Federal funds then we don't have a problem with it." Mr.
Sherwood stated that on page 5 there is immunity language that
protects the public but will still allow immunity from a suit.
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Opponents' Testimony: none

Questions From Committee Members:

REP. MESSMORE asked John Connor who pays for the treatment in the
community centers? Mr. Connor stated that if the defendant had
the means to pay, the court would make him pay it. If the
defendant did not have the money, the state would then pay.

REP. MEASURE asked Michael Sherwood if he would address any type
of relationship between 2b on page 2 and the immunity from
liability? Mr. Sherwood that his reading of the bill seemed that
this language applied only to the community services that are

set forth in 2C, 2D. He felt it would not apply to 2B.

REP. TOOLE asked John Connor if is there another immunity
provision for other defendants who are under supervision? Mr.
Connor stated that there is only one that he is aware of. REP.
TOOLE asked if this is a first in a series of immunity bills that
grant immunity for inmates? Mr. Connor stated that the County
attorney's did not feel that was true. REP. TOOLE asked how was
it justified to single out those particular types of people for
immunity? Mr. Connor stated that the Association was only
looking at this from the Drug Strategy view.

Closing by Sponsor: none

HEARING ON HB 934
JUDICIAL DISTRICT ALIGNMENT STUDY

Presentation and Opening Statement by Sponsor:

REP. THOMAS, HOUSE DISTRICT 62, stated that the state currently
has 36 District Judges. He feels there is a strong need to
create this Judicial provision. The bill sets up a Judicial
District Study Commission and authorizes funding for a new
judicial district judge. He handed the committee a report that
showed the caseloads of the current Judicial Districts. EXHIBIT
2 He also submitted a letter from Robert Sullivan, President of
the Montana Bar Association supporting the need for more Judicial
District Judges. EXHIBIT 3

Proponents' Testimony:

Jerry Allen, Ravalli County Commissioner, stated that there are
several proponents from Ravalli County and the County is in full
support of the bill. He stated that the size of Ravalli County
is growing and the County feels it is time for a new judicial
district.

Steve Powell, Ravalli County Commissioner, stated that this bill
is very important to his constituents in Ravalli County. "Our
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access to courts is very extreme because we share one with
Missoula County." He stated that there are considerable delays
in the Judicial process in criminal cases and juvenile
proceedings. He felt the decision to have a District Court based
in Ravalli county was difficult due to the financial aspect the
county has to face, but the county came together in full support
of this bill in spite of the financial impact.

Allen Horsfall Jr., Ravalli County Commissioner, stated that
there is a unification from all regarding HB 934. He feels there
will be a cost to the state and county but it will create a more
effective system and provide long term cost savings.

Gye Corn, Ravalli County Attorney, stated that there are four
City Judges in Missoula and they all sit in Missoula because it
is a huge county. "Our mental commitments have to be taken to
Missoula and that costs around $1,000 per day." He feels that
although a district judge in Ravalli County will cost the county
and state money, it will be a huge cost saving move in the long
range.

Dave Demmons, Youth Court Probation, stated that Ravalli County
needs to take care of the youth in their own county without
having to drive to Missoula County only on certain days of the
week. "I urge the -committee to give this bill a do pass."”

Jay Printz, Ravalli County Sheriff, stated that the all the
budgets that are impacted negatively, in regards to not having a
District Court Judge, he felt that his is the most impacted. He
stated that it will create numerous problems for him in the area
of prisoners. Prisoners spend an inordinate amount of time in
the Ravalli County Jail waiting to go to court in Missoula. "I
urge you to support this bill. We need to gain a District Court
Judge of our own."

Sharon Ellis, Vice President, Bitterroot Chamber of Commerce,
stated that she wanted to make the message clear that everyone is
in agreement with this bill. There are no opponents in Ravalli
County. A District Court Judge is not only cost effective, there
is a legitimate need for one. Ravalli County is a definite
growth area. She again stated that there is no controversy over
this issue, there is a need and it is cost effective. "Please
support this bill."

Opponents' Testimony:none

Questions From Committee Members: none

Closing by Sponsor:

REP. THOMAS stated that the need for a District Judge in Ravalli
County has been well demonstrated. "We would ask for your
favorable recommendation on this bill."
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HEARING ON SB 196
CONFINEMENT OF INMATES WHEN INSTITUTION'S CAPACITY EXCEEDED

Presentation and Opening Statement by Sponsor:

SEN. BECK, SENATE DISTRICT 24, stated that this bill will allow
the Department of Institution Correction Division to put a cap on
the population of the Montana State Prison. He stated that this
bill is asking that the Department of Institutions be allowed to
put an emergency cap on the population of the Montana State
Prison and assume the responsibility of the prisoners as soon as
they are wards of the state. This bill will give the state the
opportunity to incarcerate them in county jails until the can be
moved to the state prison. He explained an amendment that was
put on in the Senate that guarantees medical costs the state is
required to pay under the legislation.

Proponents' Testimony:

REP. THOFT, HOUSE DISTRICT 3, stated that this bill is a piece of
flexibility that is going to have to be built into the system in
order to take care of the inmates being generated in our state.
"I strongly support this bill because it gives administration of
the prison the ability to try and keep things under control."”

Dan Russell, Administrator - Divisions of Corrections, stated
that this bill was introduced and requested by the Department of
Institutions. He stated that the Women's Correction Center was
designed to hold 45 inmates and that facility is beyond its
capacity, currently holding over 60 inmates. The Department and
the Legislature have been unable to avoid the overcrowding of
these facilities. "We have to have a mechanism to control prison
overcrowding at levels that will provide for a more safe
environment for staff and inmates. We have to be able to cap our
prison population until such time as additional facilities can be
considered. I urge the committees support of SB 196."

Ted Lympus, Flathead County Attorney, gave written testimony in
favor of SB 196. EXHIBIT 4

REP. KASTEN, HOUSE DISTRICT 28, stated that she supports SB 196
and ask people to realize the state of Montana will never build
itself out of the need to expand our prison. She stated that the
Legislature has to look at all the bills before them and SB 196
is a major one asking for the power to put a cap on prison
population. "I urge your passage of this bill."

Ed Hall, Administrator - Montana Board of Crime Control, stated
that this bill is a common sense improvement to help whittle away
at a dangerous problem of prison overcrowding.

Jay Printz, Montana Sheriff's and Police Officer's Association,
stated that the Association is in favor of SB 196.
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Opponents' Testimony: none

Questions From Committee Members:

REP. BOHARSKI asked Dan Russell if maybe the cap should be for
the maximum security section of the prison? Mr. Russell said
that if that was done it wouldn't make much of an impact on the
overcrowding problem in the prison.

Closing by Sponsor:

SEN. BECK stated that he hopes the committee can see the
importance of this bill and give it a do concur.

EXECUTIVE ACTION ON SB 196

Motion: REP. BROWN MOVED SB 196 BE CONCURRED IN.

Discussion: REP. WYATT stated that she cannot support this bill
because the jail in Cascade County is in poor shape and
overcrowded at this time and if a cap is put on the prisons it
can only get worse.

REP. BROOKE stated that she opposes the bill for the same
reasons.

REP. MEASURE said that he also opposes the bill.

REP. RICE stated that in the event that the emergency state is
reached in the prison and the counties are filled up also, the
Corrections Division has the obligation of placing these people
in another jurisdiction. It wouldn't necessarily mean they would
be placing these people in the county jails.

REP. JOHNSON stated that this bill is optional. The state has to
have an option when the prisons are so overcrowded. The
Department of Institutions wants this to pass and he feels the
committee should pass the bill.

Motion: REP. BOHARSKI moved to amend SB 196 on page 2, line 9
after the word "rate" put in "mutually" and on page 10, strike
"department".

Discussion:

REP. BROWN stated that he will vote for the amendment and the
bill but the committee will never see the bill again if it
returns to the Senate as amended.

Vote: Motion carried 16 to 4 with Rep's: Measure, Johnson,
Keller, and Gould voting no.
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Motion: REP. BROWN MOVED SB 196 BE CONCURRED IN AS AMENDED.

Motion/Vote: REP. MEASURE MOVED SB 196 BE TABLED. Motion failed
3 to 17 with Rep's: Strizich, Wyatt and Measure voting yes.

Vote: Motion carried 15 to 5 with Rep's: Wyatt, Strizich,
Russell, Brown and Measure voting no.

ADJOURNMENT

Adjournment: 11:07 a.m.

BILL STRIZICH, Chair

\C%/f’/ /99/7707&

) 'JEANNE DOMME, Secretary

BS/jmd
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REF. VIVIAN BROOKE, VICE-CHAIR
REFP. ARLENE BECKER

REF. WILLIAM BOHARSKI

REF. DAVE BROWN

REF. ROBERT CLARK

REP. PAULA DARKO

REP. BUDD GOULD

REP. ROYAL JOHNSON

REP. VERNON KELLER

REP. THOMAS LEE

REP. BRUCE MEASURE

REP. CHARLOTTE MESSMORE

REP. LINDA NELSON

REP. JIM RICE

REP. ANGELA RUSSELL

REP. JESSICA STICKNEY

REP. HOWARD TOOLE

REP. TIM WHALEN

REP. DIANA WYATT

REP. BILL STRIZICH, CHAIRMAN
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HOUSE STANDING COMMITTEE REPORT

March 7, 1991
Page 1 of 1

Mr. Speaker: We, the committee on Judiciary report that
Senate Bill 196 (third reading copy -~ blue) be concurred in as

amended .

o e ————

Signed: . e
- Bill Strizich, Chairman

And, that such amendments read: cuelfifd byl TEo AT

1. Page 2, line 9. -
Strike: "mutually"” K

2. Page 2, line™10.
Strike: "department and the"
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exuipm___/
Montana | DATE_<T -& -9/
Association of Se__20
Cmml)es MONTANA RELIGIOUS LEGISLATIVE COALITION e P.O. Box 745 « Helena, MT 59624
PHONE: (406) 442-5761

Date Submitted: March 6, 1991
WORKING TOGETHER: Bill Number: SB 204
American Baptist Churchaes Submitted by: Harley E. Warner
of the Northwest
I
. Chair, members of the committee, for the record I am
mfﬁzxﬂ?“ Harley Warner. I am here representing the Montana
(Disciples of Christ) Association of Churches.
' We feel that no offender should be subjected to more
Episcopal Church custody and security than he or she needs. We agree
Diocesa of Montana that the majority of drug offenders do not pose a
I substantial threat to society, and can be effectively
dealt with in the community. K
Evangeliqal Luthgfan !
ﬁﬁiggﬁ? Community based drug treatment and drug education

programs and "intensive probation” should help the
! offender to remain drug free. : ‘

Presbyterian Church (U. S. A)

Glacier Presbytery - Senate Bill 204 addresses  some of our corrections
| concerns, therefore we rise in support of Senate Bill
204 .
Presbyterian Church (U. S. A)
Yellowstone Presbytary
I
Roman Catholic Diocese

of Great Falls - Billings
t

Roman Catholic Diocese
of Helena

I
United Church
of Christ
ML-N. Wyo. Cont.
|

United Methodist Church
Yaliowstone Conference
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WT. BOONE (1910.1984) R 9 .
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THOMAS H. BOONE FAX (408) 549-6804
SAM E. HADOON

JAMES J. BENN

WILLIAM L. CROWLEY

RANOY J. COX

ROBERT J. SULLIVAN

DAVID B. COTNER

DEAN A. STENSLAND

March 5, 1991

Mr. Bill Strizich
Chairperson of the House
Judiciary Committee

Capitol Station
Helena, MT 59601

Re: House Bill No. 934
Dear Mr. Strizich:

This letter is written to you in my capacity as President
of the Western Montana Bar Association. The membership of the
Western Montana Bar Association consists of attorneys for the
Fourth Judicial District which includes Missoula County,
Mineral County and Ravalli County. The Western Montana Bar
Association strongly supports House Bill No. 934 which calls
for the creation of the Twenty-First Judicial District which
would encompass Ravalli County. The bill, in its present form,
separating Ravalli County from the Fourth Judicial District and
establishing a new judgeship for that new district would
greatly improve the judiciary available to the public in this
area and provide substantial relief from the lieavy caseload
that currently exists in the Fourth Judicial District.
Currently, there are several judicial districts in existence
which service the same or less people than would be serviced by
the new Twenty-First Judicial District. Currently, the Fourth
Judicial District handles a substantial criminal and civil load
with four district judges that compares closely to the caseload
of the Thirteenth Judicial District which is serviced by five
district judges.

There is a strong need for the creation of this new
judicial district and judicial position. The local needs of
the residents of Ravalli County, Mineral County and Missoula
County would be greatly served by the passage of this bill. On



Mr. Bill Strizich
March 5, 1991
Page 2

behalf of the members of the Western Montana Bar Association
and in the interests of serving the public of Ravalli, Mineral
and Missoula County, I strongly urge this committee to look

favorably upon this bill and urge its passage by the Montana
legislature.

I want to thank you and
for your consideration of

jer members of the committee

RJIS/kj
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TED O. LYMPUS, County Attorney P.O.Box 1516
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DENNIS J. HESTER, Deputy January 31, 1991 Justice Center
RANDY K. SCHWICKERT, Deputy (406)752-5300 - Ext. 241
THOMAS !. ESCH. Deputy or (406)756-5618

EDWARD CORRIGAN, Deputy

TO WEOM IT MAY CONCERN:
RE: PROPOSED LEGISLATION (DEPARTMENT OF INSTITUTIONS)

Please accept the following as a brief testimony in support of both
an as yet unnumbered House Bill for an act entitled: "An act to
revise the law relating to the sentencing of offenders to a correc-
tional institution and sentencing offenders to the corrections
authority of the Department of Institutions," and for Senate Bill 196
for an act entitled: "An act to provide for the confinement of persons
committed to the Department of Institutions when a departmental cor-
rectional institution or system exceeds its emergency capacity."
Having now served as a Montana prosecutor for over 15 years, I am well
familiar with the corrections circumstances addressed by these two
proposed pieces of legislation.

First, with respect to the proposed House bill and recognizing both
the individuality of each convicted person and the nature of his or
her criminal behavior as well as the sophistication of today's correc-
tional institutions, it seems imminently reasonable that the offender
be committed to the Department of Institutions, rather than to a par-
ticular institution within the Department, in order that the profes-
sionals within the Department might then be able to determine in the
best interest of both the State and the defendant, where he or she
ought properly to be actually placed.

As in the past, the sentencing court would, I am sure, make recommen-
dations as to placement (as is often done now with respect to various
matters such as chemical dependency treatment) and I am confident
that, also as in the past, the Department would give due consideration
thereto in its institutional placement process.

Concerning Senate Bill 196, I would submit that it provides an excel-
lent workable mechanism to address a circumstance of temporary over-
population at a correctional institution (and particularly at the
men's prison) which history shows can and does occasionally occur and,
as with the above-referenced House bill, I would urge its favorable
consideration.
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I appreciate this opportunity to be heard and thank you for your at-

tention. If I can be of any additional information, please feel free
to call upon me.

Ted O. Lympus »
Flathead Countj_Attérney
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