MINUTES

MONTANA HOUSE OF REPRESENTATIVES
52nd LEGISLATURE - REGULAR SESSION

COMMITTEE ON NATURAL RESOURCES

Call to Order: By CHAIRMAN BOB RANEY, on February 18, 1991, at
3:00 pm.

ROLL CALL

Members Present:
Bob Raney, Chairman (D)
Mark O'Keefe, Vice-Chairman (D)
Beverly Barnhart (D)
Vivian Brooke (D)
Ben Cohen (D)
Ed Dolezal (D)
Orval Ellison (R)
Russell Fagg (R)
Mike Foster (R)
Bob Gilbert (R)
David Hoffman - (R)
Dick Knox (R)
Bruce Measure (D)
Tom Nelgon (R)
Bob Ream (D)
Jim Southworth (D)
Howard Toole (D)
Dave Wanzenried (D)

Staff Present: Gail Kuntz, Environmental Quality Council
Paul Sihler, Environmental Quality Council
Lisa Fairman, Committee Secretary

Please Note: These are summary minutes. Testimony and discussion
are paraphrased and condensed.

HEARING ON HB 401 AND HB 778

Presentation and Opening Statement by Sponsor:

REP. DAVE BROWN, HD 72 - Butte, said HB 401 is the State Land
Board's bill, and HB 778 is legislation he produced. He is in an
unusual position carrying both bills.

HB 401 would provide statutory authority to the Board of Land
Commissioners to adopt a program for recreational use of state
lands.

In 1988, the Coalition for Appropriate Management of State Lands
filed suit in Helena District Court, asking that the Board of
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Land Commissioners be required to open state lands to public
access for recreational purposes. After negotiations broke down,
the Board of Land Commissioners decided to settle the matter
administratively.

In May 1990, the Commissioner of State Lands held public meetings
in Glasgow, Miles City, Billings, Great Falls, Butte, Bozeman,
Kalispell and Missoula. The commissioner reported findings to the
Board in August 1990 and suggested alternative recreational-
access programs the Board could adopt.

The Board instructed the commissioner to prepare an environmental
assessment under the Montana Environmental Policy Act. The
Board's intention was to choose one of the alternatives, and seek
necessary funding and legislation after the assessment process
was completed. This was not done because the assessment indicated
a formal Environmental Impact Statement (EIS) was needed.

The Board instructed the Department to seek funding for the EIS,
and legislation authorizing the Board to implement whatever
recreational access it deemed most appropriate after completion
of the EIS and acceptance of further public comment.

HB 401 would accomplish the second purpose. Section 1 is the
heart of the bill. It authorizes the Board to implement various
programs. He reviewed the bill.

HB 778 is in response to the state attorney general's failure to
strictly interpret the statute regarding this issue. Sportsmen,
environmental groups and others helped develop the bill. HB 778
declares by statute that all state lands are open to recreational
use in the state. It allows the State Lands Board to close any
section it deems appropriate to close, such as cropland, cabin
sites, wildlife habitat and isolated sections within private
property.

The bill establishes a land-access stamp, which would be a $1 tax
on each conservation license. The fiscal note indicates the stamp
would raise more than $40,000 per year. The public education
trust must be compensated for recreational use of state lands.
The question is how much. While HB 778 does not account for
littering or damage to public lands, the state needs to provide
such compensation. Lessees have every right to expect protection
of leased lands.

Proponents' and Opponents' Testimony:

Dennis Casey, Department of State Lands (DSL) Commissioner,
reviewed historical developments in the multiple-use controversy,
and provisions of HB 401. EXHIBIT 1

REP. BROWN said he forgot to mention a key provision of HB 778.
By the way it is drafted, the state would seriously jeopardize
federal hunting and fishing revenues. He will provide amendments
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to the committee to separate what is collected for access stamps
from money collected for conservation licenses.

John Gibson, Billings Rod and Gun Club, supported HB 778.
EXHIBIT 2 He submitted information on current access policies.
EXHIBITS 3-4

Tom Loftsgaard, Land Management Council representative and
leaseholder, supported HB 401 and opposed HB 778. EXHIBIT 5

Garth Jacobson, Secretary of State's Office, said there is
general agreement among Montanans that a solution should be
worked out between leaseholders and recreational interests to
enable reasonable access to state lands. This is not an issue
that should be settled by the courts. The two sides are not far
apart in their positions. Recreationists should have access to
state lands and compensate the school trust for that access.
Leaseholders should be compensated for damages. The Legislature
should develop the framework for the compromise and the State
Lands Board should £ill in the details.

Tony Schoonen, Montana Wildlife Federation, supported HB 778.
EXHIBIT 6 He submitted informational handouts on the land-access
issue. EXHIBITS 7-8

Ron Stevens, Public Land Access Association, supported HB 778 and
opposed HB 401. EXHIBIT 9

Jack Jones, Skyline Sportsmen Association and Ducks Unlimited,
said Montanans are willing to pay to use state lands. He
supported HB 778, opposed HB 401 and submitted copies of a
deposition regarding state access. EXHIBIT 10

Jack Atcheson, Butte resident, supported HB 778. He said Montana
has had a multiple-use law since 1969. It says the state shall
manage state lands so that they are used in the best combination
to meet the needs of the people. Leases themselves include
multiple-use language. Despite this, the state has not managed
its lands under a multiple-use concept. -

Bill Holdorf, Skyline Sportsmen's Association in Butte, said
recreationists have been blamed for spreading knapweed. It came
to Montana in 1922 around Missoula and spread to Eastern Montana
during the drought of 1984-85. All kinds of people are spreading
knapweed. It is spread by hay and logging trucks, animals,
wagons, the United Parcel Service and mail delivery trucks. He
submitted background information on knapweed and a letter from
the association's president to the Department of Agriculture.
EXHIBIT 11-12

Bob Bugni, Prickly Pear Sportsmen Association and the Montana
Coalition for Appropriate Management of State Lands, supported HB
778 and opposed HB 401. He submitted written testimony and a copy
of a financial-compliance audit of DSL. EXHIBIT 13-14
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Gary Sturm, Prickly Pear Sportsmen Association, said 86 percent
of the people who attended the meetings held by the Department
were in support of state access. The issue is simple. The people
who own the land want use of the land. He submitted a written
witness statement. EXHIBIT 15

Paul Berg, Southeastern Montana Sportsmen Association, reviewed a
newspaper article about school funding losses from low lease
rates, EXHIBIT 16; a letter to Superintendent of Public
Instruction Nancy Keenan from Madalyn Quinlan regarding land
board "giveaways," EXHIBIT 17; a copy of the Rangeland Resources
act, EXHIBIT 18; a statement by the Montana Coalition for
Appropriate Management of State Lands presented at the Montana
Wildlife Federation meeting in May 1989, EXHIBIT 19; a letter to
Gov. Stan Stephens from the Southeastern Montana Sportsmen
Association regarding access to state lands, EXHIBIT 20; a
summary of testimony on behalf of the Billings Rod and Gun Club
and Southeastern Montana Sportsmen Association, EXHIBIT 21; and a
witness statement, EXHIBIT 22.

John Roylance, Whitehall resident, supported HB 778. He said
administration of state lands has been discriminatory in the
past. A survey by DSL showed 86 percent of Montanans want open
access. He submitted a newspaper editorial that appeared in the
Bozeman Daily Chronicle. EXHIBIT 23

Vince Fischer, Skyline Sportsmen Association Board of Directors,
supported HB 778. EXHIBIT 24

Noel Rosetta, Helena resident, supported HB 778. EXHIBIT 25

Lorry Thomas, Anaconda Sportsmen Club, supported HB 778 and
opposed HB 401. He submitted a statement by the Montana Wildlife
Federation made at a meeting in Lewistown in August 1989. EXHIBIT
26

Bill Fairhurst, Three Forks resident, said proponents of HB 778
want the committee to know that Montana has an exclusive-use tax,
otherwise known as a privilege tax. When state lands are posted,
they fall under this tax. He submitted a copy of the law and a
1987 letter from the Department of Revenue regarding privilege-
use taxation. EXHIBIT 27

Alan W. Rollo, Montana Coalition for Appropriate Management of
State Land, Great Falls, did not testify but submitted written
testimony in support of HB 778. EXHIBIT 27A

John Gaffee, did not testify but submitted testimony in support
of multiple use on state lands. EXHIBIT 27B.

Opponents' Testimony:

Jim Peterson, Montana Stockgrowers Association (MSGA), Montana
Cattle Feeders Association and the Montana Wool Growers
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Association, supported HB 401 and opposed HB 778. EXHIBIT 28

Ward Jackson, rancher, opposed HB 778. He said it discriminates
against youth over the age of 12. Land is for the benefit and
education of the students of Montana. If HB 778 is passed, he
will be forced to put a fence between his deeded land and state
land. This would restrict game movement and force him to manage
the land differently, which may reduce income to the state land
trust. He would not be able to control hunting on the state land
if HB 778 is passed. HB 401 allows him to control hunting. Birds
will be adversely affected if indiscriminate hunting is allowed
on state land. He would prefer to lease state recreation rights
if he has to be responsible for weed control. He doesn't want
hunters coming to his home to prove they have purchased the state
stamp. HB 401 will generate more money for the state.

Robert DuPea, White Sulphur Springs farmer and rancher, supported
HB 401 and opposed HB 778. EXHIBIT 29

Bob Fouhy, Land Management Council, supported HB 401 and opposed
HB 778. EXHIBIT 30

Lorna Frank, Montana Farm Bureau, said the bureau agrees with the
statement made by Mr. Peterson of MSGA and supports that
position. EXHIBIT 31

Carol Moser, Montana Cattle Women, a rancher and state
leaseholder, supported HB 401 and opposed HB 778.

Kay Norenberg, Women Involved in Farm Economics, supported HB 401
and opposed HB 778.

REP. LINDA NELSON did not testify but submitted a petition from
residents of Daniels County opposing HB 778. EXHIBIT 32

Questions From Committee Members:

REP. ELLISON asked if HB 778 would bypass the EIS process. REP.
BROWN said the bill would statutorily say that all public lands
are open to public access for recreation and other purposes. A
hearing would be required to close any of those lands.

REP. ELLISON asked REP. BROWN which provisions in HB 401 he
doesn't agree with. REP. BROWN said he disagrees with the subsidy
provision for leaseholders and the need for an EIS. He hopes to
bring a compromise bill to the subcommittee.

REP. ELLISON asked Mr. Casey if DSL will be involved in a lawsuit
over whether an EIS is necessary, if HB 778 passes. Mr. Casey
said he couldn't predict what would happen.

REP. ELLISON asked if passage of HB 778 would enable DSL to
retroactively change weed and fire control provisions of existing
leases. Mr. Casey said that under DSL's preliminary plan, the
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agency indicated funding would be needed for weed control. DSL
has some ability to change leases in midterm. He doesn't know if
the agency can strike those provisions.

REP. RANEY appointed REP. COHEN as chairman of the subcommittee.
REPS. FAGG, REAM, ELLISON and DOLEZAL will serve as members.

REP. FOSTER said Mr. Jackson testified that he would have to
build a fence to separate his deeded land from state trust land
if HB 778 passes. He asked REP. BROWN if the bill addresses who
would pay for the fence. REP. BROWN said he didn't think so. It
wasn't intended to, even if it did. Flexibility language in
whatever legislation comes about allows the State Land Board to
set rules to handle such situations. He sees no need to put that
in the statute.

REP. RANEY said opponents expressed concern about compensation
for potential damage to property, equipment, stock, etc. He asked
REP. BROWN if he had any thoughts on the subject. REP. BROWN said
some people raised constitutional questions about how money from
the education trust can be diverted for other purposes. HB 778
avoids constitutional problems by collecting and distributing the
money before it goes into the trust. Money is needed to finance
administration of the program and to mitigate problems. Federal
funds for fire fighting and fees collected through car
registration also are available to deal with this problem. There
are roughly 4.1 million acres of state land in Montana. Leases
bring in approximately $4.1 million, or $1 per acre. It could be
reasonably argued that $1 per person for public access to those
lands is too much compensation. He won't try to argue the point.
It needs to be worked out in subcommittee.

REP. RANEY asked John North, DSL Chief Legal Counsel, how DSL
could determine if a recreationist caused damage, who would act
as the police force and how compensation would be handled. Mr.
North said the same procedures used by Fish and Game would be
used to determine who caused the damage. Leaseholders would have
to police their own holdings. The Department of Fish, Wildlife
and Parks (FWP) would have enforcement responsibility and be
called in after damage occurred to determine the responsible
party. Under HB 401, DSL would use a portion of the revenues to
reimburse the lessee. Under existing law, the state could go
against a responsible party. HB 778 does not include a
compensation mechanism. It would be up to the lessee to determine
who damaged the property and to pursue recovery. Criminal-
mischief statutes would be available if it could be shown the
damage was done intentionally.

REP. O'KEEFE asked K.L. Cool, FWP Director, how HB 401 and HB 778
would affect management of game species. Mr. Cool said hunting
regulations are based on hunting districts. Recommendations to
the commission are based on game populations within a district,
regardless of ownership of the land. Access becomes an important
issue so that a sufficient harvest can be maintained to control
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and manage the resource. The agency considers state and private
lands in the same category. Passage of either bill will not
adversely affect management.

- Closing by Sponsor:

REP. BROWN said concerns raised by opponents are legitimate and
need to be worked out. He believes a compromise bill can be
developed. The compensation issue needs to be kept separate. The
main goal is to establish decent public access to state lands
where private lessees are blocking access to federal lands, and
where hunting may or may not be available on those private lands.
He hopes to bring the subcommittee a compromise bill that will
garner general support from both sides.

HEARING ON HB 351

Presentation and Opening Statement by Sponsor:

REP. COHEN, HD 3, Whitefish, said HB 351 addresses an omission
from HB 678, which came out of an interim study on forest
practices and was passed last session. HB 351 would include
wildlife as a consideration in Best Management Practices (BMPs).
He reviewed the bill,

He noted Montana forests provide important habitat for wildlife.
Forests are given special treatment in the state's tax codes
because they are important to Montana's quality of 1life.
Opponents of HB 351 will say that inserting wildlife into BMPs
will ruin the timber industry. In Oregon, the Bureau of Land
Management does not prohibit timber harvests on any of its land
because the kinds of cuts and methods of harvest have been
adjusted to take wildlife into consideration. He urged Montana to
protect its wildlife as timber harvesting progresses.

Proponents' Testimony:

Janet Ellis, Montana Audubon Legislative Fund, .supported HB 351.
EXHIBIT 33

Valerie Horton, Montana Wildlife Federation, supported HB 351 for
reasons previously stated.

Jeff Jahnke, DSL Forest Management Bureau Chief, supported HB
351. EXHIBIT 34

Jim Jensen, Montana Environmental Information Center (MEIC), said
he is confident DSL can come up with reasonable BMPs under HB
351. Some opponents will say the bill is too general, but DSL can
determine what BMPs are appropriate for Montana. MEIC disagrees
with the Montana Audubon Legislative Fund, which believes BMPs
should become mandatory at some point. MEIC believes the time is
now. Nonetheless, MEIC supports HB 351.
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Opponents' Testimony:

Bud Clinch, Montana Logging Association, opposed HB 351. He said
he has a high regard for wildlife and has been instrumental in
the voluntary BMP program. He is concerned about how HB 351 will
impact the current program. Wildlife considerations were left out
of HB 678 because the bill was directed at protecting water
quality. Wildlife is an entirely different issue and needs to be
treated separately.

There is a fair amount of paranoia surrounding the timber
industry when the word wildlife is mentioned, especially when
considering endangered species such as the spotted owl. The
bill's definition of wildlife indicates any species of non-
domesticated animals naturally occurring on forest land. That
brings to mind endangered-species regulatory action that has
occurred on private land. He fears HB 351 will bring those types
of restrictions to Montana's private lands. For those reasons he
opposes HB 351.

Don Allen, Montana Wood Products Association, said association
members share Mr. Clinch's concerns. The wood products industry
and private timber owners are working with various agencies on
road closures and posting to help wildlife distribution and
address hunting issues. HB 678 last session was developed to deal
with water quality. The issue broadens when considering wildlife.
The association agrees these considerations are important, but is
concerned about mixing wildlife concerns within a water quality
bill. Such mixing of concerns could cause problems for timber
sales. Wildlife concerns should be addressed differently.

Ms. Frank, Montana Farm Bureau, opposed HB 351. EXHIBIT 35

Jo Brunner, Montana Water Resources Association, did not testify
but submitted written testimony opposing HB 351. EXHIBIT 36

Questions From Committee Members:

REP. WANZENRIED asked Mr. Clinch if the definition of wildlife
caused him to testify against the bill. Mr. Clinch said he has a
problem understanding the intent and level of implementation of
the bill. As he reads the bill, the consideration of wildlife is
similar to existing BMP language. If that language is
insufficient, he wonders what this language will do.

REP. WANZENRIED asked Mr. Clinch which parts of the bill he found
attractive. Mr. Clinch said the general principle that wildlife
has value and should be considered. That is consistent with his
personal and professional standards for forest practices.

REP. KNOX asked Mr. Clinch if he had seen a dramatic decline in
wildlife due to present forest management practices. Mr. Clinch
said no. In many places in the state, record numbers of deer and
elk exist. He is concerned about the all-inclusive nature of the
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definition of wildlife. He cannot speak to other populations of
wildlife.

REP. ELLISON said the Forest Service uses controlled burns to
provide habitat for some wildlife, but old growth is needed for
other species. He asked which will take precedence. REP. COHEN
said the bill does not establish precedence of one species over
another. It only mandates the DSL, state forester and individual
logger consider impacts on wildlife.

REP. ELLISON asked what is occurring under current BMPs that is

detrimental to wildlife. REP. COHEN said snags are being removed
from logging sites to be made into particle board when, in some

cases, they could be left behind to provide valuable habitat for
small creatures.

Closing by Sponsor:

REP. COHEN said HB 351 merely adds wildlife as a consideration in
voluntary BMPs. This is the least the committee should do to
address forest practices this session. Additional bills,
including mandatory forest practices acts, will come before the
committee before the session is over. If the state doesn't start
adjusting logging practices to the needs of wildlife, Montana may
end up in the same-situation as other Pacific Northwest states.
There are tremendous controversies in Washington and Oregon
regarding wildlife and logging practices. If Montana wants to
continue logging its forests on a sustained basis, the state must
begin addressing these problems now, and not wait for legal
challenges. It is in the state's best interest to include
wildlife as a concern.

HEARING ON HB 399

Presentation and Opening Statement by Sponsor:

REP. MARY ELLEN CONNELLY, HD 8 - Whitefish, said HB 399 clarifies
the purpose of the state's subdivision law to ensure protection
of individual rights. She summarized main sections of the bill.
The bill is pro-people, not anti-planning. She noted counties
have enough parks and can't maintain what they have.

Proponents' Testimony:

Tom Hopgood, Montana Association of Realtors, supported HB 399.
He said the bill takes steps to protect private property rights
and the environment. The definition of private property-owner
rights is extremely important and should have been in the
original law. That area has been ignored in the subdivision
process. The burden of proof should be on the government to show
an exemption is not applicable. He urged the committee to
consider HB 399 with the other three subdivision bills developed
by the Subdivision Subcommittee. HB 399 could be incorporated
into another bill or stand on its own.
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William Spilker, Montana Association of Realtors and a real
estate broker, supported HB 399 for previously stated reasons. He
said the association would like to see HB 399 passed as is.

Chet Dreher, Helena resident and land owner, supported HB 399.
EXHIBIT 37

Ray Brandewie, Lake County resident, supported HB 399. He said
the current subdivision law is inadequate. People's rights to
sell their property should be protected, as should the rights of
other people in the area. It is time to change the state's
subdivision laws. HB 399 is the right vehicle.

REP. TOM LEE, HD 49 - Bigfork, presented written testimony on
behalf of Douglas Knutson, Chuck Olsen Real Estate in Bigfork,
who supported HB 399. EXHIBIT 38

Opponents' Testimony:

Carlo Cieri, Park County Commissioner from Livingston and Montana
Association of Counties (MACO) representative, described
haphazard subdivision activity in his county. He said he doesn't
believe personal property rights are being violated. Everyone can
seek redress in court. MACO opposes exemptions of 20-acre
subdivision plots and occasional sales. He and MACO oppose HB
399.

Mary Kay Peck, Gallatin County Planning Director, said the
Gallatin County Commission opposes HB 399. A number of groups
have worked together for the last six years to revise the current
subdivision act. HB 399 is contrary to that effort and is not in
the public interest. Local government must balance private
property rights with public property rights and interests. Land
divisions affect people and the environment. HB 399 weakens local
government control and doesn't balance public and private rights.
She urged the committee to reject the bill.

Kathy Macefield, City of Helena, said the City .of Helena has
participated in the process to improve the subdivision act. The
city recognizes the inequity created by unreviewed land sales and
how that affects the city's growth and economic development.
Proposed changes in HB 399 are contrary to good subdivision
legislation. The bill implies local government is untrustworthy
and that developers must be protected from local government. If a
proposed subdivision is not well designed and compatible with the
environment, or would be located in an inappropriate area, it
should not be approved. It is absurd to require permission from
the property owner or to require the property owner to be
compensated if what is proposed is an inappropriate subdivision.
She urged the committee to reject HB 399.

Robert Rasmassen, Montana Association of Planners and Lewis and
Clark County Planning Director, opposed HB 399 for previously
stated reasons. HB 399 expands the use of the occasional sale
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exemption beyond the original intent. Existing law provides a
mechanism by which a landowner can divide his property in a
manner that protects private property rights and public interest.
HB 399 contains a potential conflict with sanitation and
subdivision regqulations. He has not found a presumption of guilt
implied in any counties that have adopted exemption criteria. The
criteria establishes a framework for appropriate use of
exemptions.

He noted Mr. Dreher was aware of the regulations and had
participated in the public hearing and adoption of those
regulations. Lewis and Clark County has yet to receive an
application from him for subdivision review. Mr. Dreher chose to
appeal it in court rather than seek subdivision review.

Sharon Stratton, Flathead County Commissioner, opposed HB 399.
She said that since the inception of the Subdivision and Platting
Act of 1974, more than 8,000 certificate of surveys have been
filed in Flathead County. They are land divisions without review.
She submitted written testimony and a list of problems she has
with HB 399. EXHIBIT 39

Steve Hurboly, Flathead Regional Development Office Planning
Director, said northwest Montana is growing, especially in rural,
residential areas of Flathead County. HB 399 is heading in the
wrong direction. Montanans need to accept the fact that
regulation is essential to preserve the quality of life. He
opposed HB 399.

Ken Haag, Billings' Director of Public Works, did not testify but
submitted written testimony in opposition to HB 399. EXHIBIT 40

League of Women Voters of Montana submitted a letter opposing HB
399. EXHIBIT 41

Questions From Committee Members:

REP. HOFFMAN said he was confused by language regarding park
lands. He asked if the language was inconsistent and if the title
needed to be corrected. REP. CONNELLY said yes. REP. HOFFMAN
requested an amendment.

Closing by Sponsor:

REP. CONNELLY said Lines 23-24 on Page 5 were supposed to be
removed from the bill. She submitted amendments that would
accomplish that. EXHIBIT 42 Subdivision planning is a problem in
some areas and people's rights are being trampled on. No one
objects to zoning or having property reviewed. She read excerpts
of letters from constituents who have had problems selling their
land.

She said she doesn't object to regulations, but exemptions are
needed. If Montana is going to grow, Montanans need to be pro-
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development. That is what HB 399 is about. Most of the problem
stems from local governments' failure to properly use existing
law in conjunction with good, comprehensive planning.

HEARING ON HB 671, HB 744 AND HB 844

Presentation and Opening Statement by Sponsors:

HB 671:

REP. GILBERT, HD 22 - Sidney, said the fiscal note summarizes HB
671. For years Montanans have been selling their heritage 20
unreviewed acres at a time, then dividing the parcels with
occasional sales, which are also unreviewed. Subdivisions and
entire communities are being created through a loophole in the
law. Lack of planning and review has caused public health and
safety problems, as well as environmental, cultural and
historical damage.

The current 20-acre exclusion loophole has affected a lot of
property in Montana. In most of these sales, the purchaser uses
one or two acres of the parcel, leaving the rest to develop
noxious weeds. The current review process is expensive,
complicated and lengthy. Discussions of subdivision law are
subject to emotionalism instead of facts. A different approach is
needed, one that will ensure orderly development. HB 671 is the
result of years of work. He reviewed the bill.

HB 744:

REP. O'KEEFE, HD 45 - Helena, described HB 744 as a compromise
bill that was worked on by many planners in the state. The fiscal
notes for HB 744 and HB 671 are almost identical. The basic
difference is in the description of the bills. Other verbiage is
virtually identical. HB 744 amends the existing subdivision
statute. Because of this, the state can continue to rely on
existing legal opinions and case law for guidance. It eliminates
the occasional sale and 20-acre exemption. It establishes a
violation and penalties statute, which differs from HB 671. A
violator would be subject to a civil penalty not to exceed $1,000
per day. HB 671 provides for a one—-time penalty. HB 744 includes
an agricultural exemption to allow families to maintain their
farming operation. He further reviewed the bill, noting there are
only six to eight problems to work out if HB 671 and HB 744 are
combined.

HB 844:

REP. WANZENRIED, HD 7 - Kalispell, said HB 844 is the simplest of
the subdivision bills. It has no fiscal note. The bill is
identical to the other two bills in that it proposes to eliminate
the three exemptions. The review process is unaffected by HB 844.
It may be impossible to combine it with the other two bills.
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Proponents' Testimony:

Mona Jamison, Montana Association of Planners, supported all
three bills, particularly HB 744. She said HB 844 is excellent.
It eliminates exemptions that enable abuse under subdivision law.
The other two bills do the same thing. But the problem with HB
844 is that it doesn't go far enough. HB 744 amends the statute.
That is appealing because it enables use of attorney general
opinions. HB 671 rewrites the law. There is nothing inherently
wrong with that, but it is something to consider.

Purpose sections of HB 744 and HB 671 differ. She urged the
committee to retain the original purpose. HB 744 does not change
the purpose section. HB 671 substantially amended and deleted
language. The whole point of subdivision law is to protect public
health and safety. It is up to the state to regulate the division
of land. A statement of purpose is not substantive law, but a
court looks to that when interpreting the statute. The
association believes it should be left untouched.

The association dislikes the primitive tract provision of HB 671.
It sets up a new category of exemptions that would not undergo
review. The association prefers the definition of dwelling in HB
744. HB 671 includes an eight-month standard. If something is
inhabited for less -than eight months, it would not be reviewed.

HB 671 requires identification of a hazard on a plat, and a
recommendation for mitigation. The association wants mitigation
to be required, not just recommended. She urged the committee to
reject a provision that would allow developers to sue local
governments and collect actual damages if the governing body
exceeds the scope of its rules and decision-making authority.
That provision would hurt voluntary boards and government
employees if they make a bad decision.

HB 671 includes seven or eight provisions that the association
dislikes, but the other provisions are good. The association
worked with REP. GILBERT and supports his bill. It is a good
bill. She urged support of all three bills.

Mr. Hopgood, Montana Association of Realtors, said it is
important to protect the rights of private property owners. He
read a position statement of the association that stated the
association supports a strong, well-defined subdivision law. The
law should be simple, understandable and should streamline the
review process. Review criteria must be objective and public
interest criteria must be eliminated before objectivity can be
reached. If objective criteria are established in the law, the
association will be able to support the law's revision.

He represents a plurality of opinion among association members.
The association supports HB 671, and opposes HB 744 and HB 844.
Provisions from all three bills may be incorporated into a single
bill. HB 671 is more comprehensive and addresses many concerns.
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The association opposes the proposed repeal of the 20-acre
definition and exemptions, particularly the occasional sale. This
could stifle development in Montana. He urged the committee to
move cautiously.

Mr. Cieri, MACO and Park County Commissioner, supported all three
bills. He said the bills are better than current law. HB 671 is
lengthy and complicated. He would like to see aspects of the
other two bills combined with HB 671. The definition of dwelling
can be a serious loophole. Park dedication is complicated. HB 671
stipulates how many trailer spaces it takes before an area
qualifies as a subdivision. The other two bills do not. The
section about action against local government should be removed.
The effective date is not realistic. More leeway should be
allowed. HB 671 includes a mitigation process, which is good.
Many other points have already been discussed.

Julia Page, Bear Creek Council, supported HB 744 and opposed HB
671. EXHIBIT 43

Kathy Schmook, Upper Yellowstone Defense Fund, supported HB 744,
and opposed HB 399 and HB 671. EXHIBIT 44

Andrew Epple, Bozeman City—-County Planning Director, urged the
committee to stick -with the basic format of the Montana
Subdivision and Platting Act and to avoid changes that would
limit the public's right to participate in the decision-making
process. He mostly supports HB 844. EXHIBIT 45

Ms. Peck, Gallatin County Planning Director, supported HB 744.
She said Ms. Jamison expressed many of her sentiments. She
suggested public health, safety and welfare be the top
consideration. She likes the fact that HB 671 and HB 744 remove
the basis-of-need from subdivision evaluation. That criterion was
not objective. She supports all three bills and is confident the
subcommittee will choose good features from each bill and come up
with model subdivision regulations.

Jerry Sorensen, Lake County Planning Director, said his support
lies somewhere between HB 744 and HB 844. HB 671 is too
complicated. The definition of a dwelling would eliminate review
of virtually all development on Flathead Lake, which is primarily
seasonal. He urged adoption of HB 744. EXHIBIT 46

Mr. Hurboly, Flathead County Planning Director, said it is
ludicrous for people to think regulations will preclude quality
development in Montana. If pressed to support a bill, the
simplest would be preferred. He expressed appreciation of the
subcommittee's efforts.

Bill Murdock, Director of the Big Sky Owners Association and
President of the Montana Association of Planners, said the issue
is fairness. Planners ideally would like to review everything.
They are willing to work with other parties. The next part is up
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to the subcommittee.

Rick Gustine, Montana Association of Registered Land Surveyors,
Legislation Committee Chairman, supported HB 671 more than HB 744
and HB 844, He said the latter two bills eliminate whatever was
good for private property owners. HB 671 is more positive. It has
a better statement of purpose. The association has a problem with
the definition of review authority. A governing body could
delegate this to a single individual.

The wording for family sales is discriminatory. Property owners
should be able to give their children a piece of land on which to
build a house. Apparently there have been abuses of this
exemption. It could be addressed through strict criteria. Section
5 of HB 671 addresses some issues in HB 399. There have been
abuses of the authority given to local governing bodies.

Surveyor requirements are confusing. The occasional sale is being
used as an exemption because of road standards and park
requirements. None of these bills addresses small family-run
operations and their potential need to sell property to cover
their debts. It isn't necessary to build a county road to a
single parcel that may be 500 feet off a county road, and there
shouldn't be a park dedication for such a parcel either.

He suggested the road standard be limited to legal access instead
of physical access, and that park dedication be removed and
reviewed, which would take care of the person who has a parcel to
sell. This is not for major developers. It is for individuals
that get into a bind and need to dispose of a parcel.

Mr. Spilker, Montana Association of Realtors and a real estate
broker, supported HB 671, and opposed HB 744 and HB 844. EXHIBIT
47-49

Stephen Granzow, Pegasus Gold Corp., said the corporation isn't
clear about whether the bills apply to non-residential, non-
recreational land divisions. EXHIBIT 50

Mr. Rasmassen, Lewis and Clark County Planning Director, said
public health and safety issues should be addressed. The bill
should provide the opportunity to fully evaluate the potential
for hazards, and to develop strategies to mitigate or prevent
them from occurring. Identification of hazard potential should be
based on accepted scientific principles and available data. He
supported review principles in HB 671 and HB 744, and submitted
written testimony on behalf of Lisa Bay, Helena planning
consultant, who supported HB 744. EXHIBIT 51 He said George
Kerkowski, Miles City Planner, supported previous testimony
regarding the removal of the 20-acre threshold.

Chris Kaufmann, MEIC, supported all three bills, particularly HB
844. MEIC could live with HB 744. MEIC also could live with HB
671 with certain changes. The important thing about the bills is
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that they remove the three major exemptions. She urged the
committee to take care in limiting public participation. Some
elements of HB 671 and HB 744 may have a chilling effect on
public participation. EXHIBIT 52-53

Ms. Ellis, Montana Audubon Legislative Fund, submitted testimony
on HB 671 and copies of advertisements for 20-30 acre parcels of
land in Montana. EXHIBIT 54-55

Ms. Macefield, City of Helena, said that if the state is going to
try to mitigate hazards, it would be better for the bill to say
"including, but not limited to." The city of Helena supports
local governments' options to determine whether financial
incentives are given to developers and what kind are given.

George Schunk, Department of Justice, said his job as an attorney
in the Attorney General's Office is to defend the
constitutionality of the state's statutes. He urged the committee
to retain the existing statement of purpose, which is embodied in
HB 671. Some legal terms have been taken out or inserted, which
will make it difficult to defend the statute.

Opponents' Testimony:

REP. CONNELLY said -she really isn't an opponent, but she is
concerned that planners have too much power over other people and
that property owners' rights may be forgotten. She urged the
committee to be fair when deciding the fate of her bill and to
consider it on its merits.

Mr. Haag, Billings' Director of Public Works, submitted written
testimony on his concerns with HB 671. EXHIBIT 56

Questions From Committee Members:

REP. FOSTER said there obviously have been some abuses of the
exemptions. He asked if there were examples of occasional sales
of 20 acres to family members, and if the committee should
consider cleaning up exemptions instead of wiping them out. REP.
GILBERT said not all 20-acre exclusions or occasional sales are
bad. Unfortunately there were enough abuses to cause problems. He
doesn't believe the answer is to try to clean them up. It is time
for a change. The 20-acre exclusion isn't the only problem. A
poor set of review criteria is just as much of a problem.

REP. HOFFMAN said HB 671 does not define the rights of property
owners, but REP. CONNELLY's bill does. He asked REP. GILBERT if
he considered defining those rights. REP. GILBERT said he would
like to, but he doesn't know how it could be done. REP. HOFFMAN
said it would be helpful to have such a definition in the event
of litigation. REP. GILBERT said he would look at REP. CONNELLY's
definition.

REP. TOOLE asked Mr. Schunk what problem he sees in REP.
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GILBERT's bill. Mr. Schunk said the committee will be deleting
language from the statement of purpose. A number of Supreme Court
and administrative decisions have been based on the statement of
purpose. In the future, those actions may become the subject of
dispute. A planning board relies on its ability to regulate. The
court will say that when this section was deleted in 1991, it was
for a reason. What is left is boiler plate, standard police-power
language indicating a right to public health, safety and welfare.
Boiler plate won't get Montana very far in legal disputes. The
flowery language has a purpose.

Closing by Sponsor:

REP. GILBERT said it is time for change. HB 671 is new and more
efficient. The old language has caused so much grief for the
state. The Legislature must look to the future. The 0ld language
is not good. The proposed change is not a whim. It needs to be
done.

REP. O'KEEFE apologized to people who didn't have sufficient time
to testify. He urged them to come to the subcommittee's meetings.

He said the committee is close to resolving the issue and pledged
to bring back something that will be acceptable.

REP. WANZENRIED recommended passage of HB 844.

ADJOURNMENT

Adjournment: 7:25 p.m.

-
/ﬁzmg;( C;wnkzv/
L7 ¢ i 4

! BOB RANEY,iggdirman
b

/\/)Zzz/ /LE/;//’/?%/ //2/1//727/@?270

LISA FAIRMAN, Secretary

BR/1f

NR021891.HM1



HOUSE OF REPRESENTATIVES
NATURAL RESOURCES COMMITTEE

ROLL CALL DATE J2-/&-9/

—

NAME PRESENT ABSENT | EXCUSED

REP. MARK O'KEEFE, VICE-CHAIRMAN v
%

REP. BOB GILBERT

REP. BEN COHEN

REP. ORVAL ELLISON
REP. BOB REAM

REP. TOM NELSON

REP. VIVIAN BROOKE
REP. BEVERLY BARNHART
REP. ED DOLEZAL

REP. RUSSELL FAGG
REP. MIKE FOSTER

REP. DAVID HOFFMAN
REP. DICK KNOX

REP. BRUCE MEASURE
REP. JIM SOUTHWORTH
REP. HOWARD TOOLE
REP. DAVE WANZENRIED
REP. BOE RANEY, CHAIRMAN

A AL A A R A

CSO5NATRES . MAN



T Y ceelowr o oiHie LHHLE Ry

EXHIBIT___ |

The controversy surrounding the public use and recreational
access of state trust lands ig not a new issue however. 1t has
been an issuc with at least two legislative sub-committeesz over
the past 25 years. 1In 1967 Senate Joint resolution No. 19 of the
Fortieth Legislative Assembly resulted in the Committee to Study
the Diversitied Uses of State Lands, whose charge it was to de-
velop a4 means to provide for the overall use of the State-owned
lands for both public recreation and agricultural pursuits. This
committer was responsible for drafting the present multiple use
concept. language in the present statute (77-1-203, MCA). wuring
the 1975-77 legislative interim, thc Subcommittee on Agricultural
Lands was also dirccted to study the scope and possible solutions
to the problem of public recreational access to schooi tirust
lands. Both committees prepared reports and recommendatlons but
neither study has ended the controversy.

A major problem affecting the management and income produc-
ing capability of school trust lands shortly after statohood was
‘finding someone with an interest in the widely ccattered tracts.
Over time Lhe majority of the state's trust lands became loeased
to farmers and ranchers and became an integral part of their
overall ranch or farm operations. Generally, because of personnel
and funding levels; the Department of State Lands has histori-
cally allowed the lessee to manage the state's land hecausa the
lessee 1s on the property and closest to the land. Tnis has
resulted 1n a proprietary feeling among many of the lessces over
"their" gtate land. ‘“The Department has exercised it3 management
cont.rol i1n the past through the leasce agreemneat and has dasige-
nated the lessee to be largely the responsible party for fire,
noxious weedsz, and tor damage to the property. This effectivaly
resulted in an almest exclusive use right for the lessec,

In the mid-sixties the Board looked at the issue or access
to school trust lands and determined that this access represeanted
a2 compensable asset of the trust and that, at that time, it was
not in the boest interest of the trust to dispose of that asset.

In 1969 the multiple use concept was embodled in law and
opened the way for consideration of a variety of resources other
than direct products of the land.

In 1971 the Department began a survey, titled the "Recre-
ation Tnventory DProgram", to identify the types of recreational
opportunities, locations c¢f uses and general recreation poteqtial
existing on state trust lands. The survey evaluated recreation
potential in terms of physical characteristics and potential or
actual use to locate state lands that have great multiple use
potential., The survey was completed in 1973% and the report ti-
tled Summary of Recreation Inventory was completed in 1582.
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In 1979, the board adopted the surface leasing rules which
reserved hunting and fishing access and authorized the lessce to
post the lease to protect the leasehold interests.

With increasing demands by sportsmen for access, many land-
owners'concerned with the problems of vandalisn, carclessness,
lirtering, and closed access to the state land. Sportsmen soon
began to complain about state land lessces denyineg them access or
charging them a fee [or accuss to state owned land. In somo
casez complaints were made that landowners were blocking access
Lo 1nolated tracts of federal lands by posting adjoining state
lands against trespass.

Tn 1982 the state Land Depariment. sent a letter to all leg-~
sees of state land stating that it had come to tha Department's
attention that some lessees of grazing or agricultural land were
under a misunderstanding concerning hunting access rights on
state trust land. The letter stated that the state has not is-
sued hunting access rights on any state trust land and that the
grazing or agricultural lessce could prevent unauthorized trag-
pass on state land by hunters, but could not charge for hunting

access without jeopardizing the lease.

In 1985 the Department developed a written policy on hunting
on school trust lands in response to further guestions and conm~
plaints by sportsmen. The Department's policy states:

The Doard has reserved hunting and fishing access, Strictly
speaking no one is allowed to hunt ov fish on state land.
Hlowever, it 1s not realistic to expect the lessee to keep
everyone off. The lessee may post the lease to protect his
ieasehold intercest. It {t is posted no one, including the
lessee may hunt on the lease. The lessce may allow hunting
on the tract. However, if hunting 1is allowed, saveryone mnust
be allowed to hunt. The lessee may roguire evaeryone Lo
~heck in hefore going on the tract to keep track of who is
on it. However, no one may be denied. The lessee may not
charge for hunting. All evidence that a lessee is charging
for hunting should be submitted to the Department. Tho
evidence will be pursued, and if there 16 sufficlient evi-
dence, the lease will be canceled. Any trespasser should be
directed Lo leave the tract if it is posted.

on classified forecst lands that do not have an exclusive
licensae or leasn for a particular purpose, the Department has
ganerally allowed the public to engage in most types of recre-
ational activities in addition to hunting and fishing without
compensation or permit. For example, horseback riding, crose
country skiing, and snowmoblling have been allowed to the gecneral
public unless an exclusive license for those purposes has becn
issued to a particular individual or qroup on a specific tract.
On classlfied grazing and agricultural lands the Department's
procedures require a land use license to be obtained for any
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recreational use other than hunting before access and uce are
tormally permitted.

f“’

O

Lussees have generally been supportive of the present poliay
reqgarding recreational access and use of gtate trust lands and
arve oppoded to allowing unrestricted public access on lands they
lensa from the state. They are corcerned that increased traffic
Wwill bring increascd weeds, crosion, fires, vandalism, litter,
unwanted roads, brespass on private landz, incrcased administra-
tive burdens, and a greater overall risk to them under the lia-
bility imposced by the terms of thelr state lease.

Sportsmen are generally opposed to the prasent policy which
allows lessees the right to restrict the public from access to
state trust lands. Sportsmen generally want access privileges *o
hunt and fish on gtate owned lands. Many do not faeel compensa-
tion should be regquired for recreational uses as they are alrcady
payiny taxes to support the land.

In February ol 1988, a group of sportsman's organizations,
organized as the Mcontana Coalition [or the Appropriete Managemeat
‘of state Lands, flled suit in state district ¢ourt in Helena
againsl the Department of State Lands and the State RBoard of Land
Commissioners. The Coalition alleges that trust land must be
open to the publlc for recreational purposes without compensation
to the Lrust, that the Department must prepare an environmental
impact statement on {ts grazing lease progran, and that the mini-
mun rates for yrasing land must be increased. As an alternative
to the first allegation the Coalition alleyes that, 1f the state
- must charge for recreational access, it must develop a system
wvherely state lands are available and compensation 16 secured.
The Mont.ana Ztockgrowaers Associaticon, Montana Farm Duirsau Fedara-
tion, and certain individuals intervened as defendants.

In October of 1989 the Board directed ths Department to
wxplore parasmctors for setilement of the access sult and negotia-
tisna toward secttlement were beygun.

In March of 1990, after much progress had been made toward
sattlemnent of the access lawsult, negotiations broke down over
the issue of compensation to the lessces. The Coalition's posli-
tion was that cowpensation to the lessees should occur only when
physlcal damage had occurred on the lease. The view of the Men-
Ltana Stockgrowars Assoclation, was that all lessees who werce
impacted by increasesd accessibility by recreationists should
recelve compensation.  The Board f[elt that, regardless of the
impasze In negotiations, it should proceed towards resolving the
access iasue.

ITn April of 1993, the Department was directed by the Board
to conduct public meetings to gather public input towards reszolv-
irg the access issue and Lo accept written comments, summarlize

(6]
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in forming a recommendation to the Board. The following quesg-
tTiung were ascked: :

1. How should tha Deparvmant administer recreatlonal ugas
of school trust lands(i.e. lecazing by competitive bid, li-
cansding for limited uses during specitic timefranmes, open
public access at specific timos of year, cpen public access
at all times, others)?

2. At what monetary level should the school trusts be com~
pensated (or recreational uses?

3. What, if any recreational uses of school trust lands,
would you be willing to pay for?

4, Should existing lessees ba compensated for damages in-
currad by recrestional users, and if so, in what form should
thls compensation be?

Y. Under what condiqlaﬁh, 1f any, should zchool trust lands
be closed to public Tecreational uses?

6. How should the i1zsues of flre anntrol, waed control,
erosion control, and vehicle control regarding recreational
uses be addressed?

7. Additional comments.

Tha Department accepted public comment through June 5, L1390
anid raeceived 150 public comment forms. In summarizing the com=-
ments, responses for each question ware groupoed inte like catego-
ries and then totaled by category. Percentagus were then detor-
mined for each category bagsed Jupon the total nunber ol responaes
received for each guestion. Tn guestions whare more than one
response was appropriate, each rasponse was noted in the appro-
priate category.

Rempenses to the rlrst question, How_should the Deparrasnt Agmin-.
153g;mxg;;ggtxgnalfggggfgf sehond TLUST lnndﬂ(\te, 1aggjqq_px

competitive Rid, licensing for limitad waes during specific tlue=
rrames, open public access at spegifle times of year, open nuRlic

ancess at_all times, others)?, were ag follows:

A.\}:m.n access at all tipes 79% . ?{ 7,
Opan access at speciflic times "
Leasing by competitive bidding YA T
No change %

Licensing for limited uses 3%

Tn reviewing the comments to the first question it appears
vhat the majority of the resgpondents favored cpen public access

19



EXHIBIT__ %
DATE__X- |£-9
HB__ 1%

TESTIMONY SUPPORTING PUBLIC ACCESS TO MONTANA STATE SCHOOL LAND
HE 778
By John Gibson, Secretary Billings Rod And Gun Club.

One of the arguments used to discourage public access to Montana
State School Land involves the intolerable amount of vandalism
and other damage that would occur to property that the lessee
leaves upon the land.

I would like you to look at this argument a little closer.

The Custer National Forest, where I worked for 15 years provides
grazing for over 130,000 livestock on about 2 million acres of
land. There are more than a thousand structural range
improvements on this land. These structures include windmill,
solar panels and propane tanks to power water pumps, stock water
tanks, loading corrals, oilers, and thousand of miles of fences
and water lines. Every one of these structures is on land where
the public has year-round access. There is almost no damage

to these improvements as a result of hunters, fishermen and
other recreation users.

Another example of multiple uses was sited by the District Ranger
of the Sheridan District, Beaverhead National Forest. During
General Big Game Season an average of 156 vehicles per day enter
the Upper Ruby Grazing Allotment. Most years show no damage

to range improvements attributed to hunters.

It is my opinion that there is little substance to this argument
or any argument that suggests a public resource must be protected
from the public by restricting it's use to a select few.

As I understand it over 70% of the comments from the public
hearings favored reasonable public access to Montana State School
Lands. Let government of the people prevail,

I ask you, on behalf of the Billings Rod and Gun Club and many
other Montana citizens, to open this land to the public. It

is time we followed the example of the majority of other western
states and began to practice Multiple Use on public land.

, s
(} ‘ /(j\ /hL)fﬁh
b, G \/ e

e
)/

S appnf #5778



HOUSE OF REPRESENTATIVES EXHIBIT. gz-“‘

DATE_ o)~ |8~ 9/

WITNESS STATEMENT HB._ LIO( & 78.

PLEASE PRINT
NAME ¢ o hp }? G/Ar()/w BUDGET
ADDRESS 25 /8 Frooe/ g ler YA \Zi’;}//ﬁq\r ARSI PN
WHOM DO YOU REPRESENT? 525, /1 /v Z? " Jfan [ ///
SUPPORT /£/< 7 /& oOPPOSE 4 AMEND
COMMENTS :

%bc /:c:/‘ & ,‘;\a/r”fy,f ce e rc/\f SAew R0
\S‘/?.nwr /an/—/y Véh C/@A;"")’f‘ of Aamope 7o /Z"/H;’?
\5,7;//1 Fores %/’,04/) /i/’@éf (ipz"/” /'/-Z’/‘ /570/5/24-

(//’f“?’ 7‘—/'/’/*/ NS o FRaLo S Lo i:"/,//fafnf
77—’*/’ /ﬂ//k//?/ /)/’ i’/c*nn[Cf'/\YL St NE 77 77’ ﬁw -4

/7/”(/7;/4( c A \(f/hor// /»/*/ /7£ f/ﬂ /O ///
f/ar/ 2~ PO,

HR:1991
Cs1e6



'
i
|

o EXHBIT_ _3

) 0\".! 1"

fj{j/ o ! State of WMoutana DATL& 18-9)
bl o .-""“ Office of the Governoe L

Aot 1

,.,..'sl : f i ,,— : Helena, ;ﬂoutnun 59620 H‘Q& —7'_7(?

TED SCHWINDEN . s}
"~ GOVERNOR ctober 8, 1985

Mr. Jerry Manley
1806 Cobkan _
Bucte, Montana 59701

Dear Mr. Manley:

)

Since you were 4involved with House Bill 265, you can
appreciate the sensitivity of opening access to state school
trust lands. Negotiations bgtween the Departments of State
Lands and Fish, Wildlife and farks have continued and the
issues| narrowed. Lly4—a  réesolutionean.be reached
to sportsmen and to the school trusts

I

As Mr. Woodgerd told you, And Mr. Hemmer has reaffirmed.
a lessee may not charge for iccess across state land. That
action would be a violation of] their lease and could result
in lease " cancellation. Likewise, if che lessee opens his
lease to hunting, he may not res'c:xct the access.

The epartmenc of’ Stw all

calls as promptly as possa.blc. Prior to writing - -the Novem=-
per, 1984 letter you attachedy:Dennis Hemmer did try to call
you without success. He was u.naware of any other calls.

, I assure vyou that proq:\}s ‘has been made on the hunting
and fishing access co stac lands 4issue, and urge your
,contihued cooperation, If“ya haVe fu:ther quesm.ons.‘please
stop- ﬂ'y my - offi.ce for' a vxsj.t:3 L

: . SCHWINDEN
g Governor




NEW TRESPASS LEGISLATION

The 1985 Legislature addressed the issue of trespass in
© passing House Bill 911. The new law took effect on April 22,
1985. —

~ The trespass law. This law states that lands can be
closed to the public either by posting the land or through
verbal communication by landowners or their agents. How-
ever, even if lands are not posted, recreationists are urged
to seek landowner permission before pursuing any activi-
;. ties on private lands. If permission is granted, the land-
. owner may revoke the permission by personal communica-
. tion at any time. Also, because the posting of a notice

closing land may, in some cases, revoke privileges previ-
ously extended, recreationists are urged to recontact land-
owners whenever new posting is obsarved.

Posting requirements. Notice denying entry to pri-

vate land must consist of written notice on a post, structure
- ~Or natural object or of notice by painting a post, structure or
natural object with at least 50 square inches of fluarescent
orange paint. In the case of a metal fencepost, the entire
- post must be painted. This notice must be placed at each
outer gate and all normal points of access to the property,
. as well as on both sides of a stream where it crosses an
- outer property boundary line. In cases where land owner-
" shipis on just one side of a stream, only that side needs to
be posted.

Lnf’g amy:
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*This is just one of several signs offered free-of-charge to land-
owners by the Depar‘ment of Fish, Wildtife and Parks. For infar-
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What does the new law mean? Because land-
owners are no longer requirad to post the entire perimeter
of their lands to deny access, it is the responsibility of the
recreationist to determine whether private lan are
posted.lflands are posted, itis the recreationist’s responsi-
bility to obtain permission from landowners before recreat-
ing on these lands.

The new law does not change the requirement that all big
game hunters must obtain permission from landowners be-
fore hunting onprivate lands. Permission is required even if
the lands aren’t posted.

Enforcement of the law. The law also extends the
authority of state game wardens to enforce the criminal
mischief, criminal trespass and litter laws to all lands being
used by the public for recreational purposes. Recreational
purposes are defined in the law to include hunting, fishing,
swimming, boating, water skiing, camping, picnicking,
pleasure driving, winter sports, hiking and other pleasure
expeditions.

Penalties. As stated in Montana law, any persan who
knowingly enters orremains unlawfully in orupon the prem-
ises of another will be guilty of criminal trespass and, if con-
victed, will be fined not to exceed S500 or be imprisoned in
the county jail for a term not to exceed six (6) months, or
both.

Assistance for landowners. Landowners requiring
the assistance of law enforcement officers as it relates to
this new _Iaw“s..hgyld_call e?ther _their local game warden or
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court pursuant to 87-1-111 through 87-1-113 must be remitted to
the state treasurer for deposit in the state special revenue fund
as provided in 87-1-601(1}).

History: En. Sec. 4, Ch. 523, L. 1987.

Part 2
Department of Fish, Wildlife, and Parks

87-1-201. Powers and duties. (1) The department shall supervise
all the wildlife, Fish, game, game and nongame birds, waterfowl,
and the game ' and fur-bearing animals of the state. It possesses
all powers necessary to fulfill the duties prescribed by law and
to bring actions in the proper courts of this state for the
enforcement of the fish and game laws and the rules adopted by the
department.

(2) It shall enforce all the laws of the state respecting the
protection, preservation, and propagation of fish, game,
fur~bearing animals, and game and nongame birds within the state.

(3) It shall have the exclusive power to spend for the
protection, preservation, and propagation of fish, game,
fur-bearing animals, and game and nongame birds all state funds
collected or acquired for that purpose, whether arising from state
appropriation, licenses, fines, gifts, or otherwise. Money
collected or received from the sale of hunting and fishing
licenses or permits, from the sale of seized game or hides, from
fines or damages collected for violations of the fish and game
laws, or from appropriations or received by the department from
any other sources are appropriated to and under control of the
department.

{4) It may discharge any appointee or employee of the
department for cause at any time.

{5) It may dispose of all property owned by the state used for
the protection, preservation, and propagation of £fish, game,
fur~bearing animals, and game and nongame birds which is of no
further value or use to the state and shall turn over the proceeds
from the sale to the state treasurer to be credited to the fish
and game account in the state special revenue fund.

{6) It may not issue permits to carry firearms within this
state to anyone except regularly appointed officers or wardens.

{(7) The department is hereby authorized to make, promulgate,
and enforce such reasonable rules and regulations not inconsistent
vith the provisions of chapter 2 as in its judgment will
accomplish the purpose of chapter 2.

(8) The department is authorized to promulgate rules relative
to tagging, possession, or transportation of bear within or
vithout the state.

History: Ap. p. Sec. 4, Ch. 193, L. 1921; re-en. Sec. 36537,
R.C.M. 1921; amd. Sec. 2, Ch. 77, L. 1923; amd. Sec. 2, Ch. 192,
L. 1925; amd. Sec. 1, Ch. 200, L. 1935; re-en. Sec. 3653, R.C.M.
1935; amd. Sec. 1, Ch. 157, L. 1941; amd. Sec. 1, Ch. 40, L.
1951; amd, Sec. 1, Ch., 157, L. 1955; amd. Sec. 1, Ch. 151, L.
1957; amd. Sec. 1, Ch., 36, L. 1959; amd. Sec. 1, Ch. 96, L. 1959;
and. Sec. 1, Ch. 173, L. 1965; amd. Sec. 1, Ch. 344, L. 1969; amd.
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EXHIBIT— 2
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MR. CHAIRMAN AND COMMITTEE MEMBERS:

[*M TOM LOFTSGAARD A LEASEHOLDER AND REPRESENT THE LAND
MANAGEMENT COUNCIL, WHICH IS A QRGANIZATION OF STATE LAND

LEASEHOLDERS.

THE STATE LAND LESSEES ARE BOUND BY CONTRACT TO MANAGE THE
LAND, FOR THE COMMISSIONERS, WITHIN THEIR TERMS AND
CONDITIONS OF THE LEASE, AND OTHER DEPARTMENTAL POLICIES.

THE TERMS AND CONDITIONS WHICH ARE OF MAJOR CONCERN, WHEN THE

STATE LAND 18 SHARED BY RECREATIONALISTS AND AGRICULTURE ARE:

TERM 8: IMPROVEMENTS- THE LESSEE MAY PLACE A REASONABLE AMOUNT
OF IMPROVEMENTS UPON THE LANDS UNDER THIS LEASE UPON APPROVAL
OF AN IMPROVEMENT PERMIT BY THE DEPARTMENT. A‘REPDRT OF
PROPOSED IMPROVEMENTS, CONTAINING SUCH INFORMATION AS THE
COMMISSIONER MAY REQUEST CONCERNING THE COST OF THE
IMPRQVEMENTS, THEIR SUITABLENESS FOR THE USES ORDINARILY MADE
OF THE LAND, AND THEIR CHARACTER WHETHER FIXED OR MQOVABLE,
SHALL BE SUBMITTED TO THE COMMISSIONER BEFORE INSTALLATION
THEREQOF ON THE PREMISES. FAILURE TO OBTAIN APPROVAL PRIOR TO
PLACEMENT OF THE IMPROVEMENT MAY RESULT IN SGCH IMPROVEMENTS
NOT BEING RECOGNIZED BY THE DEPARTMENT FOR PURPOSES QF
REIMBURSEMENT OF SUCH IMPROVEMENTS. [N ADDITION, PLACING
IMPROVEMENTS ON STATE LAND WITHOUT RECEIVING PRIOR APPROVAL,

MAY RESULT IN CANCELLATIGON QOF THE LEASE.

TERM 16: NOXIQUS WEEDS AND PESTS-THE LESSEE AGREES, AT HIS

QWN EXPENSE AND COST, TO KEEP THE LAND FREE FROM NOXI10QUS



WEEDS, AND IF NOXIOUS WEEDS ARE PRESENT, THEN CHEMICAL
APPLICATION OR OTHER APPROPRIATE WEED CONTROL MEASURES MUST
OCCUR IN TIME TQ PREVENT SEED-SET ACCORDING TQO STATE LAW AND
TO EXTERMINATE PESTS TQO THE EXTENT AS REQUIRED BY THE
DEPARTMENT. IN THE EVENT THE LAND DESCRIBED IN THIS LEASE
SHALL BE INCLUDED IN A WEED CONTROL AND WEED SEED
EXTERMINATION DISTRICT, THE LESSEE SHALL BE REQUIRED TO
COMPLY WITH THE PROVISIONS OF SECTION 77-6-114, MCA, WHICH
PROVIDES AS FOLLOWS. IT SHALL BE THE DUTY OF THE BOARD IN
LEASING ANY AGRICULTURAL STATE LAND TO PROVIDE IN SUCH LEASE,
THAT THE LESSEE OF LANDS SO LEASED LYING WITHIN THE
BOUNDARIES OF ANY NOXIQUS WEED CONTROL AND WEED SEED
EXTERMINATION DISTRICT SHALL ASSUME AND PAY ALL ASSESSMENTS
AND TAXES LEVIED BY THE BOARD OF COUNTY COMMISSIONERS FOR
SUCH DISTRICT ON SUCH STATE LANDS, AND SUCH ASSESSMENTS AND
TAX LEVY SHALL BE IMPOSED ON SUCH LESSEE AS A PERSONAL
PROPERTY TAX AND SHALL BE COLLECTED BY THE COUNTY TREASURER
IN THE SAME MANNER AS REGULAR PROPERTY TAXES AéE COLLECTED.
FAILURE TO COMPLY WITH TH1S PROVISION WHEN DIRECTED TO DO £0
BY THE DEPARTMENT MAY RESULT IN CANCELLATION- OF THE ENTIRE

LEASE.

TERM 17: FIRE PREVENTION AND SUPPRESSION-THE LESSEE ASSUMES
ALL RESPONSIBILITY FOR CARRYING ON AT HIS OWN COST AND
EXPENSE ALL FIRE PREVENTION AND SUPPRESSION WORK NECESSARY OR
REQUIRED TO PROTECT FORAGE, TREES, BUILDINGS AND STRUCTURES

ON THE LAND.
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TERM 21: INDEMNIFICATION-THE LESSEE AGREES TO SAVE HARMLESS
AND INDEMNIFY THE STATE OF MONTANA FOR ANY LOSSES TO THE
STATE QCCASIONED BY THE LEVY OF ANY PENALTIES, FINES, CHARGES
OR ASSESSMENTS MADE AGAINST THE ABOVE LANDS OR CROPS GROWN
UPON THE LANDS, BY THE U. S. GOVERNMENT BECAUSE QOF ANY
VIOLATION OF OR NONCOMPLIANCE WITH, ANY FEDERAL FARM PROGRAM

BY THE LESSEE.

THE PROBLEMS:

IMPROVEMENTS: THE STATE LAND LESSEE QUNS ALL THE IMPROVEMENTS
ON THE LEASE. THIS INCLUDES BUILDINGS, FENCES, SPRING
DEVELOPMENTS, WELLS, DAMS, DUGOUTS, IRRIGATION SYSTEMS,

RANGE IMPROVEMENTS, SUMMERFALLOW, CROPS, SHELTERBELTS, AND
ETC.. THESE IMPROVEMENTS ARE PERSONAL PROPERTY AND NO PERSON
HAS ANY RIGHT TO USE OR ABUSE THEM WITHOUT THE OWNERS

PERMISSIGN.

NOXI10US WEEDS AND PESTS: BY GRANTING OPEN PUBLIC ACCESS THE
LESSEE WILL NOT HAVE ALL THE CONTROL OVER THE POSSIBILITY OF
NOXIDUS WEED INFESTATION ON THEIR LEASE. THE COSTS INVOLVED
IN CONTROLLING NOXI10QUS WEEDS CAN BE ASTRONOMICAL. CONTROLLING
ONE INFESTATION, AND IT NEED NQT BE LARGE, COULD ADD UP TO
THE COST OF A NEW 4X4 AND THESE WEEDS CANNQT BE ERADICATED IN

ONE OR EVEN TWQO YEARS.

FIRE PREVENTION AND SUPPRESSION: GRANTING OPEN ACCESS, THE
LESSEE’S LIABILITY IN THIS TERM AND CONDITION CQULD BE

UNBELIEVABLE. HOW MANY FIRES ARE CAUSED EACH YEAR BY



RECEATIONALISTS IN MONTANA? WE ARE RESPONSIBLZ FOR FIRES CAUSED BY

NATURE, OURSELVES CR BY OTHERS. IF THE GRASS IS BURNED BY A FIRE,

CAUSED BY RECREATICNALISTS, HCA WILL THE LESSEE BE COMPENSATED FOR -
THE LOSS CF GRAZING ALREADY PAID FCR AND THE LOSS CF THE

IMPROVEMENTS CCNSUMED BY THE FIRE.

INDEMNIFICATION: UNDER THE FEDERAL FARM PROGRAM, CCONSERVATION RESERVE
PROGRAM AND CCNSERVATION COMPLIANCE LAWS; THERE CAN BE EXPOSURE OF

CUR LIABILITY WHEN ACC%.SS IS GRANTED. WE ARE BOUND BY CONTRACT TO

THE FEDERAL GOVERNMENT TO MAINTAIN COVER ON AGRICULTURAL LAND TO
PREVENT ERCSION. IF A FIRE CAUSED BY RECREATIONALISTS BURNS THE STUBBLE
AND LEAVES THE LAND BARE, WHICH PUTS THE LESSEE AND THE STATE OUT OF
CCMPLIANCE, WHO WILL COVER THE REPAYMENT OF BENEFITS AND PENALITIES

ASSESSED BY THE FEDERAL GOVERNMENT?

OTHER: WHAT IS THE LESSKE LEASING THIS LAND FOR? THE DEPARTMENT OF
STATE LANDS IS SELLING, TO THE LESSEE, ALL OF THE FORAGEZ GROWN ON
STATE GRAZING LANDS FCR THE GRAZING OF LIVESTOCK. IF WE LEAVE TO MUCH,
THREY RAISE OUR RENT. IF THE NEXT YEAR A DROUGHT CCCURS AND THE AMOUNT
OF FORAGE WE PAID FCR WAS NCT GROWN, WE PAY THE RENT. IF A FIRE BURNED
THE FORAGE, WHETHER STARTED BY NATURE OR MUMANS, WE PAY THE RENT,

IF THIS FORAGE WMICH THE LESSEE HAS PAID FOR IS TRAMPLED BY THE PUBLIC

WITH THEIR OFF-ROAD VEMICLES QR CONSUMED BY WILDLIFE, WE PAY TME RENT,

THZ LESSER LEASES THE AGRICULTURAL LAND TO RAISE CROPS..AND IF MOTMER
NATURE HELPS WE CAN HAVE A BOUNTIFUL MARVEST. WE PLACE TME NECESSARY
SEED, FERTILIZER, CMEMICALS, TILLAGE AND MARVEST OPERATIONS TO RAISE
THESE CROPS. THE STATE RECEIVES A SHARE OF THESEZ CRCPS OR CASM PAYMENT

FOR RENT, THIS RENT GOES INTO THE SCMOOL TRUST FUND. IS IT THE PUBLIC



P

~

CATT. d-19-9

H3__ 40|l 17¢

RIGNT TO TRAMPLE AND DESTROY THE CROP WITH NO REGARD TO TME LESSEE AND

THE TRUST? THAT SUMMERFALLOW OR STUBBL®, WHICM IN MANY CASES IS SEEDED

TO WINTER GRAINS, TMAT THE PUBLIC LIKES TO DRIVE UPCN, IS NEXT YEARS CROP.

EXTRA VEMICLE TRAFFIC ON HAYLAND DOES NOT HELP IT'S PRODUCTIVITY KITHER.

THE LESSEE CF SCHOOL TRUST LAND IS MELD DIRECTLY RESPONSIBLE FOR TEE

PHYSICAL APPEARANCE OF THE LEASE.

ANOTMER MAJOR CONCERN TO LmSSEES IS THE FACT THAT LIVaSTCCK GRAZING UPON
STATE LANDS HAVE BEEN SMOT DURING HUNTING SEASCN EVERY YEAR. (TWO COWS

WERE KILLED IN OUR NEIGMBORMGOD LAST FALL). IN AN AREA SUCH AS OURS OPEN
ACCESS WILL INCREASE TME AMOUNT OF HUNTERS AND VIRTUALLY INSURE TNMAT THIS

PROBLEM WILL BECOME MUCH WORSEK.

THERE WILL BE SOME CONSIDERATION AND RZILUCTANCE GIVEN ON THE PART OF
FUTURE SURFACE USE LESSEES, TO EVEN LEASE TNIS LAND WHEN IT': CARRYS
STIPULATIONS WHICM THEY CANNOT PARTLY CONTROL BECAUSE OF TME LARGE

PERSONAL INVESTMENT WHICH IS CURRENTLY PLACED UPON SCHOCL TRUST LAND,

AGRICULTURE IS TME LARGEST INDUSTRY IN MONTANA. THE IMPACT OF TMESE

BILLS ON AGRICULTURE AND THE SCHOOL TRUST IS IMPERATIVE ENOUGH; WE
WOULD ASK THE COMMITTEE; THAT SINCE THE BOARD OF LAND COMMISSIONERS

MAS ASKED FOR AN E.I.S. ON PUBLIC ACCESS, TMAT IT BE ONLY PRUDENT AND

RESPONSIBLE TO COMPLY WITH THBIR ACTIONS.
FCR THESE REASONS WE SUFPPCRT THE CONCEPT OF H.3.401 AND OPPCSE H.B.778.

THANK YQU,
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NAPWEED

Y s; sportsmen, mailmen, UPS, loggers and ranchers
1?d knapweed. According to a pamphlet provided by
e Soil Conservation Service of Montana, knapweed
10 has been introduced {0 near areas by the movement
¢ rtaminated seed and hay. These problems were mag-
md by the large shipment of hay from western to
stern Montana during the 1984 and 1985 drought.

+JAGE TO STATE LAND

was not legal to damage the property of another. There-
e, the lessee is protected by the laws of Montana. It
»~likely that the public would damage State public
7 ~any more than they damage BLM or Forest Serv-
‘#und. Neither of these agencies reports too many
)bloms. Calving areas or other such sites could be

.. d at certain times by special permlt

:OI&ICULTURE
Only 12% of the entire 5.2 million acres of State land
s ¢ lized for agriculture, mostly in three counties. We

"4 remember that crops are only in the field during’
e summer. ..

CMRESIDENT COMPETITION
7: % of the leases checked by the Coalition for Access
>#actually controlled by a nonresident, someone who
acks access and makes money in Montana, and prob-
.. does their banking in Texas. It is amazing that the
ranchers of Montana don’t rise up and demand
it these low cost grazing leases be held for the young
ple of Montana, not for the big corporations in Texas
ci California.
public is not asking for access across private
sperty to reach State land, only for the legal right to
&/'heir land if it can be reached by legal means, just
x(‘Edther public lands....the US Forest Service and the
u of Land Management.

“SIDIES
.i-t year on a ranch in eastern Montana, 22 Texas law-
i"were caught in a situation where each lawyer
:eived about $900,000 in subsidies. The tax payer was
‘¥ 1 the pockets of nonresidents. Do large, nonresident.
hratxons qualify as a depressed farmer who should
paying low grazing fees to the State? Why aren’t these
te people, who can afford to buy their Montana
¥ 1ts, paying full value for the privilege? Where the
+sock industry is a dying industry, the real estate
‘iness is big time. If the land can’t be sold, it is leased
¢! e exclusive use of the nonresident hunter. This is
. "we are talking about private land, but the public
"be allowed the use of their public lands. Besides
the subsidized elite drain our rivers, kill the “fish
it” business; and then want me to be sympathetic,
H’Je subsidy and give them exclusive use of public

e land.

1 iust a few years our private land will all be sold to
s 2man farmers from out of state. These people are
#io plow up our grasslands, then paid not to grow
-?s. then paid a subsidy on what they do grow...and
~Yank that money in Texas. Somehow the “real farm-
\; ‘rancher”, the guy who is really working to make
' g, dooqn t get in on the windfall the Government
~ds out. He ends up selling and goes to work for the

+ ssident.

[
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We have been involved in access issues for many years.
We believe that if there is no access, people lose interest
in hunting and fishing, which hurts a variety of Mon-
tana businesses. If there is no access, people do not buy
recreational vehicles. They do not buy hunting licenses.
They do not buy jackets, coats, rifles, boots or all of the
other paraphernalia bought by hunters, fisherman, arch-
ers and others. The father can't take his son hunting or
fishing since there is nowhere to go.

Most of the public is willing to compensate the trust
as required. Tourism is the number two employer and
third in bringing revenue into the state, and as agricul-
ture and mining are steadily declining, recreation is
rapidly increasing.

Under the current system, livestock grazing leases provide
revenue for the State school system.

THE LEASE HOLDER’S POSITION

By Jim Moore

The Coalition for the Appropriate Management of
State Lands has sued the Montana Board of Land Com.
missioners and the Montana Department of State Lands
In the documents filed with the Court, the Coalition sets
forth many allegations, three of which are of most sig-
nificance. Those three deal with: access to state trust
lands; the fees that are charged to agricultural lease
holders of the state trust lands; and a request that the
Court order that the Department of State Lands prepare
an Environmental Impact Statement. )

The lands in question differ from such public lands as
the forest reserves and the lands that are managed by
the Bureau of Land Management. At the time of the cre-
ation of the State of Montana, the federal government
transferred title to certain lands to the state. The state
then was obligated to utilize the income from those lands
for educational purposes. The State of Montana has elect-
ed to retain ownership of most of the state trust lands
and has historically leased those lands, with the income
being paid into the state educational trust fund. The



school trust lands are leased for agricultural purposes,
mining, cabin sites, recreation and several other uses.
Under the Enabling Act that created the State of Mon-
tana and our Montana Constitution, the state must
manage the land in accordance with the trust, thereby
receiving monetary compensation for the uses that it al-
lows upon the lands.

There are about 5 million acres of state school trust
lands scattered throughout the State of Montana. They
are divided into some 10,000 individual tracts, varying
in size from two acres for cabin sites, to thousands of
acres. Most of the tracts are approximately 640 acres in
size.

The state has historically managed these lands on a
most cost effective basis. It has leased a large part of the
land to agricultural operators and imposed an obliga-
tion upon those agricultural operators to protect and
preserve the lands. This arrangement has eliminated the
need for the state to employ hundreds of people to
manage and supervise the thousands of individual tracts
of state trust land. Among other stewardship activities,
the lease holders are responsible for weed control, main-
taining fences and providing water. The number of peo-
ple required by the Department of State Lands to
manage its 5 million acres, as compared to the number
of people required by the Bureau of Land Management
or the Forest Service to manage a like number of acres,
is unbehevab]y small. The effect of this arrangement is
to maximize the monetary return to the state education-
al trust fund.

The Coalition has asked the Courts to require that the
Department and the Land Board change their manage-
ment arrangement. The Coalition is seemingly asking
the Court to allow the public to have unrestricted access
to state trust lands. If such unrestricted access is grant-
ed, the whole concept upon which the state lands are
managed must necessarily change. If the lease holders
cannot determine the times and circumstances under
which members of the public may enter upon the lands,
then the lease holders’ ability to manage their leased
lands has disappeared. The obligation to protect and
preserve the state trust lands would shift to the state
and the state would be required to hire the necessary
people to not only supervise the activities of the public
on these trust lands, but also to be involved in the cost-
ly management of the lands. Not only would this impose
an astronomical cost burden upon the Department of
State Lands, but the free public access to the state trust
lands would diminish their value for agricultural and
grazing purposes. The net result would be a tremendous
loss of revenue to the state educational trust fund.

IF THE LEASE HOLDERS CANNOT DETERMINE
THE TIMES AND CIRCUMSTANCES UNDER
WHICH MEMBERS OF THE PUBLIC MAY ENTER
UPON THE LANDS, THEN THE LEASE HOLDERS'
ABILITY TO MANAGE THEIR LEASED LANDS HAS
DISAPPEARED.

The Coalition has also asked the Court to determine
that the fees charged to agricultural and grazing lease
holders are inadequate. They simply state that the fees
are not comparable to the amounts paid by agricultural

( Finally, the Coalition has asked the Court to order the
D

Llands has been ongoing for nearly a century.

users to lease other kinds of land. There is nothing to
indicate they recognize the various kinds of leasing ar-
rangements provided to the lessee by the owner of other
kinds of lands. Under other leasing arrangements, the
lessor provides water, maintains fences, controls weeds
and allows for reduced fees when grass is scarce. If fees
are increased on state lands, additional services must
be provided by the state. ——

epartment of State Lands to prepare an Environmen-
tal Impact Statement on these lands. The Complaint
does not indicate what they expect the preparation of
such an Environmental Impact Statement to accomplish.
Ordinarily, Environmental Impact Statements are pre-
pared for the purpose of analyzing the environmental
impacts of new activities, not to review ongoing activi-
ties. The management system of our state school trust

While it is almost a certainty that the public has Bé'é‘r'r‘
excluded from access to some of the state trust lands by
the agricultural lease holders of those lands, there is no
clear indication that the public has been excluded from
any large portion of the school trust lands. It is impor-
tant to remember that most of the hunting, fishing and
other kinds of outdoor recreation that occur in Montana
take place on private lands. Most farmers and ranchers
have in the past allowed the public to hunt and fish on
private land asking only that the members of the pub-
lic observe the common courtesies. Those are the same
farmers and ranchers who lease the state school trust
lands and allow hunting and fishing on the trust lands
that they lease.

An increasing number of farmers and ranchers have
restricted hunting and fishing upon their property in the
last few years. This is probably a reaction to the efforts
of some organizations such as the Coalition to change
the accustomed relationship between the recreating pub-
lic and the owners of agricultural lands. The greater the
attempt by small numbers of the public to force landown-
ers to accommodate their wishes, the greater will be the
resistance of those land owners to public use of their
property.

The Coalition wants free and unrestricted access to
state lands. The Enabling Act and the state Constitu-
tion prohibit the Land Board and the Department of
State Lands from allowing free usage. The Legislature
could appropriate money from the general fund to be
paid to the Department of State Lands as compensation
for public use of those lands for recreational purposes.
That is a legislative decision and should not be mandat-
ed by the Courts. It is possible that the Department of
State Lands could negotiate recreational leases on the
individual parcels of state land. Should that happen, the
person who secures the recreational lease will then of
course have the ability to use that land for his own
recreational purposes and exclude every other individual
from such recreational use. Such a solution would only
result in less access to state lands than there is under
the present system.

The Department of State Lands and the State Land
Board are following a policy that has been in existence
for nearly 100 years. Because the system is cost effec-
tive, it has provided an optimum amount of money to the
State School Trust Fund. Until most recent times, the



relationship that has existed between those of our
citizens who wish to hunt and fish and those of our
citizens who are the lease holders of agricultural land
has resulted in some of the finest hunting, fishing and
outdoor recreation in-all of the world. Our efforts should
be directed toward the maintenance of that amicable
relationship that has been so beneficial to everyone.

Lawsuits such as the one filed by the Coalition for the

appropriate Management of State Lands will only cause
the deterioration of that relationship.

This reflects the views of the Montana Stockgrowers
Association and the Montana Farm Bureau Federation,
but does not necessarily reflect the opinions of the Mon-
tana Department of State Lands and the Board of Land
Commissioners. M
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BIRCH CREEK OUTFITTERS

BILL GALT
LICENSED MONTANA OUTFITTER AND GUIDE

Box 618 PHONE
WHITE SULPHUR SPRINGS 406 547-2107
MONTANA 896848 406 547.3479

= N
Yog%nn

“A Full Service Inn”

¢ |ndoor Pool & Jacuzzi
* 126 Deluxe Rooms

211 East Main St.
PO. Box 939

¢ Restaurant
e Lounge

(406) 538-8721
Lewistown, MT 59457

MONTANA BOWHUNTER
SUPPLY
SOUTHWEST MONTANA'S
COMPLETE ARCHERY PRO SHOP
¢ Indoor Shooting Range
* We Service All Makes of Bows
¢ |nstruction

QAKCHEKY (ENTEK—— 1716 West Main
Bozeman, Montana 59715
MIKE ELLIG (406) 586-7722
ART SWETYE

A

S
THE POWDER HORN

* GUNS & AMMO + RELOADING SUPPLIES
¢ FISHING EQUIPMENT e LICENSES

Complete Sporting Goods

BOB BRADFORD GEORGE DIERUF
(406) 587-7373
35 East Main ¢ PO. Box 849 « Bozeman, MT §9715

=EAKEVIEW

Full-service hunting & guiding activities in primitive and
wilderness areas of MT & ID. Family summer vacations
Back country Skiers & Alpine Touring

PROFESSIONAL GUIDE &
OUTFITTERS SCHOOL

Ph. Winter 406-494-2585; Summer 406-276-3300
2905 Harrison Ave., Dept. WH. Butte, MT 59701

FULL-TIME OUTFITTERS

MAC’S MARKET

“The Biggest Little Store by a “Dam Site”

Complete Hunting &
Fishing Department

Rods ¢ Reels ¢ Tackle ¢ Combos ¢ Archery ¢ Lures
Flies ¢ Bait » Ice  Film » Ammo * Topographical Maps
Fishing & Hunting Licenses ¢ Scopes ¢ Knives * Boots
Blaze Orange Vests ¢ Camouflage Clothing ¢ Winter Wear
Binoculars ¢ Animal Alerts ¢ Polypropylene Undarwear

“It’s Mac’s for Snacks”

POP e CHIPS « BEER
WINE o COOKIES ¢ CANDY

Groceries + Gas * Qil

MAC’S MARKET 293-6565 Highway 37 Libby, MT




Co i
pn vl

i e
W L ]
THE LAW FIRM . R

MOORE, O'CONNELL, REFLING 8 MANOS

A PROFESIONAL CORPORATION

L.":,I ..=~.-: :." e . '(, ’ o PERAY J. MOORE
SUITC 10 LIFE OF NON'AN'A BUILDING 8AaRAY G. O'CONNELL
80! HAGGERTY LANE MARK D, REFLING
REPLY TO ’ . CHRISTOPKER (. MANOS
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June 28, 1990

Marvin LeNoue

Bureau of Land Management
P.O. Box 36800

Billings, MT 59107

Re: DPublic Access Lawsuit
Our File No. 67018-005

Dear Mr. LeNoue:

The date of the trial of the State Lands Access Lawsuit has been
continued trom July 9, 1990, to April 22, 1991. The Order con-
tinuing the trial has just been received in our office.

More than a year ago, the Attorney General initiated an attempt to
resolve the state lands access dispute through negotiation. The
agricultural community, represented by the Montana Stockgrowvers
Association and the Montana Farm Bureau Federation, participated
in the negotiation proucess in a positive way. Rather than sinmply
stating that public access to accessible tracts of state land
should not occur at all, they made known to the Department of
Gtate Lands and to the Attorney General those problems that would
arise if wunrestricted public access to the luands was granted.
They made constructive suggestions for administrative regulations
and legislative chanyges that would result in access that would
preserve the trust lands, provide moncy from recrcation for the
educational trust fund and minimize the detrimental effects upon
the agricultural lessees.

The agricultural community took the position that a lease that was
impacted by public access would have less value than a Jeasc Lthat
wuas not so impacted. A lessee would be impacted only if{ his
leased land was accessible by a public road. They propose that
there either be a differentiation in the lease fec between the
impacted und the nonimpacted leases, or that there be an actual
payment to the impacted lessee for his additional stewardship
responsibilities. The Coalition that filed the lawsuit refused to
accept this concept. It was al this point that the negotiations
broke down.

ATTACHMENT 1 -1
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At the dircction of the Land Board, the Department then held a
~series of hearings throuqhout the state to gather public input
with regard tc the need and desirability of public access to state
trust lands. It is our understanding that the Department will now
make recommendations for future action that will be submitted to
the Land Board for considcration.

Based upon the presentations at the public hearing, the
“agricultural community believes the system that has becen in place
"during previous years has been working. Most t agricultural_lessces

allow the public._onfg state school trust fands_ _for recreatlonal

purpo§g§um The lesseces. do exert” ‘management™ control for purposes of
proE—Etlng the_resource, . As far as we know, the Coalition has not
identified any significant instances whére recreational™uat¢cess has

— - et i,

been unfairly denieds - ——

——

R 2 N S

During the preliminary court proceedings, the attention e Lhe
Judge came to focus .upun the vrust obligation of the cstate to
receive monetary compensation f{cr any dispositicen of a trust
interest. The Judge intimated that the obligation of the Land
Board is to seek out those whe would lease recreational interesie @
and to derive the fair market value of those interests. Witli Lhat
focus upon monetary return, it may not be possible for the Land
Board to continue with its present policy. The agricultural
community recognizes that possibility and has submitted Lu the
Land Department a proposal where the present system would remain
in place for those tLracts ot state trust land that do not have
significant recreational value, but would allow private persons or
entities, including the Depuartment of Fish, Wildlife and Parks, Lo
neyotiate leases for tracts of state school trust land that have

significant recreatiocnal value. Such an arrangement would
certainly not satisfy the objectives of the Coalition that brought
the lawsuit. It does, however, seem to address the requirements

of the trus't.

Thank you for your interest in this issue. If you have any
questions or concerns, please feel free to contact me.

Wif¥h warmest regards,
Y [}
L/} g

e, Tl

im Moore

PJM/mh
67018-005.900619.L10
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2 STATE OF WYOMING HB Sl
: | OFFICE OF THE GOVEANOR
KaaE SULLIVAN t CHEYENNE 82002 .
GOVERNOR December 18, 1989
_-— ———

Thanks for your recent letter regarding the new rules for
: recreational use on State of Wyoming lands. - You asked if problems
w have arisen as a result of these rules. )

7 While the program is only a year old, I have heard it reported

i_ that the 1989 hunting season generated fewer access problems than
any year in recent memory. Needless to say, I am pleased with this

outcome and look forward to continued proqress in the future.

With warm personal regards, I am
Very truly yours,
L

- ta Mike Sullivan
MS/rmt ‘

- Public State land in North
i'kota ‘South Dakota, Washmgton Idaho, Oregon, Utah,
¢ sada, Arizona, Ncw Mexico, California, and Wyoming are all
‘)Cl’l to the public. The Governor of Wyoming claxms Lhcn, are
Se problcms than cver bcfor«. «
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Land access

State
means

The State Lands Board voted two
weeks ago to delay a decision on
giving the public access to millions
of acres of public lands in Mon-
tana. The Republican majorily on
the board voted Sept. 24 for a full
environmental impact study into
the question of letting the public
use public school lands that are
leased by farmers and ranchers.-

Only a month earlier, the board
had voted for a 30-day environmen-
Lal assessment of the matter,
which would have allowed the
board to make recommendations
to the 1991 Legpishture. Now, by
voting for the full impact study,
the board probably has delayed ac-
tion on the access question for al-
most three years, This is because
the Legislature must appropriate
$250.000 for the environmental im-
pact study, and the money won't
be available until July 1, after the
Legislature adjourns. So, any legis-
lative action regarding access to
leased lands wouldn't come belore
the 1993 Legislature convened.

Also, it's possible that agricultur-
al interests will try to block fund-
ing for the impact study in the 1991
Legislature, which would delay
any resolution of the access issue
indefinitely.

The hoard’s latest vote seems {o
represent a {lip-flop from its Au-
gust position. There has been un-
derstandable speculation that agri-
cultural  interests  successfully
pressured the majority to have
second thoughts.

What the land board may have
done, in calling for a time-consum-
ing study, is surrender any signifi-

land board action
courts-will decide

cant influence of its own in the
matter. A sportsmen’s coalition
has filed suit to open these public
lands, and the courts could make
any future action by the land board
or the Legislature moot.

If that happens, Montana agri-
culture may find itsell desperately
wishing the board had beaten the
courts to the punch. The last major
access case to po bhefore Montana
courts led to a revolutionary
stream access right for the public.
Some vbservers feel the courts will
decide the school  lands access
question the same way.

Secretary of State Mike Cooney,
a Democratic member of the land
board, says the impact study
should be carried out. However,
Cooney also says it is ridiculous for
the board to tuke the position that
there can be no access until the
study is fimshed and the lLegisla-
ture gets the issue. The board
could grant at least some public
access now, Cooney says.

Cooney is right. The sportsmen
and recreationists who want access
the most have been reasonable
about the issue. Lands Commis-
sioner Dennis Casey wrole a rea-
sonable report on the matter last
summer. The hoard itself seemed
reasonable, until two weeks ago.

Our feeling is that the board
should start being reasonable
again, while it still can. We don't
think the courts will leave it any
excuses for alfowing the public to
be locked out of these lands any
longer.

/
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Jack to court
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ard Seafl Writes -+ "0
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""'e state has reneged on an as- f.

ace that public access would be ™
;r gcd Lo state lands this full or
next, the leader of a sportsmen's
coulition said Monday, and there-
mg the matter lB headul back 10

oﬁt:k Mcheson Sr. of Buue who

heuds the Coalition for the Appro-..
pri e Management of State Lands, -
. he and attorney Jim Goetz of .
emun huve decided to go ahead .
- said Monday a {ull-blown Environ-

o
tuward un April 1998 court date.
A'he State Land Board voted 32
‘1* wtay o conduct a lengthy Envi- .
_nentul Impact Sitatement on the <
4ecess lasue and send the findings
o the 199 Legisluture to iron out
Uz matler. '

“wher side pleased ' -
“We've lold them it's totally

anacceplable,” sad ‘Tony Schoonen - -
o Wamsay, also of U\c!-cualiuon..

.ﬁ‘

: ‘Itnpollucal stall""' ! 3

i v+ Meunwhile, the leading group on

.

“ t.he other side of the access issue is

i, pleased with Lhc Lund Buurd‘s dccx-
’plon :
Y Kim Enkemd nnlural resources

eoordmnwr for the Montana Stock-

. growers’' "Associalion said *“‘We're

very lavorable' to having the (wo- -

yedr Impact study conducled.

Last month, board member and -

Secrelary of Staly Mike Cooney sug-
rgested  an impact statement be

! dune, but the board opted for a less-

exu.nswv l'..nvtromnu:wl Aabm-
ment. '

‘Big dl:appointmont' '

But state lands officials, inelud-,
Ing Commissioner Dennis Cn»cy.

. mental Impuct Statement s needed
L0 assess all aapm.m of granung
public access.

Cooney’s proposal would take’
only several months, and the coali-

.tion supporied that move because it
.+ believed the situation "could  be
" ironed out before the 1981 Leyisla- -

wre.
Schoonen said ‘*‘this 360-degree

“son suid of the slute.
lunmround" by the Repubhwn ma--

o o——

joruy of the Land Board was dun-

*eult Lo understand. .

“The whole thing was just a real
big disappointment,” he said, but
- added he was pleased with efforts

" by Cooney and Superinlendent of

Public Instruction Nancy Keenan to
- resolve the matler more quickly.
The coalition (iled suit in Febru-

w;ll request thut the impact st.

" ment, simed at assessing the
"pacts of allowing uccess on

-

ary 1988, und negoliations were off’

and on for more than u year. This
summer, the Departinent of Stale
Lands held several public hearings

what decisions should be muade and

_how they should be implemented.

Atcheson said Monday the coali-
tion hud agreed to hold off on its
lawsuit, for which a court date had
been set for this past July. Alcheson
said that decislon wus made with

" assurances that some sort of access
- arrangement to stute-owned lease

lunds would be mude by this full or
next. Now, the
pushed any administrative/legisla-

-live decision back to mud-1v93.

‘Breach of faith'

-around the state Lo help determine |

Land Board has -

" “We think they lied to us,” Atcher °

“This is a

breach of {uith by the goverament.” -
" “*would be on the ground’’ gathe

And, Atcheson said, all previously
negoliated terms are called off, as

. far as the coalition is concerned.

“We will proceed with all the

- rigors of the original suit,” he said,

including a requircment that “‘fair

_market value™ be rewurned by the
- state school trust lands. -

A Department of Stale Lands’
fact sheet said the 4.1 million acres

leased for grazing yield the state

school foundutiop ubout $1 an acre,
which the coalition contends is far
from fuair market vatue. There is

another 1.1 rmluun ucres leased for -

: OUICI' uses. .

- A distriet judge earher smd Lhe

; stal.e school trust fund is not getting

fair market value out of the land.
Schoonen said taxpayers and recres
alionists have to make that up,

through higher mill levies and $1 .
mulion annually paid w operuu: the

department,

‘ Grnzlng impact

Irunu.ally. the coalition also had;

agreed in negotiations to drop a re-
quest that an impact statement be

_.done on the grazing of stute lunds.
. Nuw, Atcheson said, the coalition

state-owned tracks, also evall
“the effcets the grazing on the |
ap well. .

Enkerud smd she has no qua

i aboul the impact statement inc

ing how grazing effects the land.

“We expect it would tuke car
all uses and concerns,” she said
cluding  additional weed con
needed because of more traffic
how Lo handle the firing of g
‘near homes, a5 well us gen
recreation.

Grazing *i8 just one of the use
state lands," she said.
' Until contacted by “The St
ard,” Enkerud said she wus
aware what approach the coali
“would ke, and she sawd she
disuppointed Lo hear it would re:
rect the lawsut,
* “We're sorry (o hear the
going to take that route,” she s
*“The timpact statement) would
ter tace the facts (and issues) t
going to court,"

She also said the impact st
ment would be better than an
sessment because it means pe

information. *You can't do it {
8 desk in Helena.*

Alcheson said Montana is
only state or federal holder of
lic lands which does not require

v allowance of some sort of acces:

,.‘r_
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Representative Bob Raney, Chairman
House Natural Resource Committee

President of the Public Land Access
(PLAAI) representing approximately 835
all public land users

I am Ron Stevens,
Association, Inc.
individual and 6,000 affiliate members,

Approximately 2% years ago then Governor Schwinden said
access was the most important issue facing the Montana
recreationist. Shortly thereafter Jim Flynn, then Director
of the Montana Dept of Fish, Wildlife and Parks, when asked
to identify the most important problem facing his department
stated, "In a word, access." On 5 December last year K. L.
Cool, current Department Director announced, "The number one
Sportsman issue in Montana is access. It overrides every-
thing else."

On 10 December 1990 I accepted Governor Stephen's invitation
to attend a three day conference in Billings. The governor's
invitation read, "It is my pleasure to invite you to what I
feel is one of  the most important conferences of the year--
the Governor's Conference on Rangelands." The conference
theme was Building Partnerships for the 90s. Sixty one
speakers emphasized the importance of working together to
solve rangeland management problems. At an appropriate time
during the last day of the conference I noted the attendees
prevailing fear of the "Cattle Free By '93" and "No More Moo
By '92" movement. I stated that we public land users also
believe the animal rights and anti-hunting groups will soon
introduce another catchy slogan like "No More Boomin in the
Bloomin." I said then, and I repeat it now, if the Governor
and the rangeland community are serious about building part-
nerships for the 90s, what better group to woo than the 53%
of Montana's population which annually purchases conservation
licenses and has a stake in the husbandry of rangelands?

HB 778 offers a marvelous opportunity to establish the first,
and most important,partnership for the 90s, a partnership
between landowners and sportsmen of this great state, a
partnership Governor Stephens challenged Director Cool to
make his number one priority upon his appointment. Conversely
HB 401 just prolongs the debate and inserts another wedge in
the relationship. PLAAI opposes HB 4Dl and strongly supports
HB 778. W

Respectfully submitted.

Dyt

Ronald B. Stevens
President

L——“—‘—“ Working for the restoration, maintenance and perpetuation of public access to public land ———-/“"—'—‘
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The record discloses numerous ins

nces of denial of public

——
recreational use of state public lands (see, e.d., Plaintiffla—"

answer to DSL's Interrogatory No. 9). It is the position of

Plaintiff that judicial action is necessary to compel the State
Defendants to administer the public lands of the State of
Montana according to the requirements of the Montana
Constitution and of the Multiple Use Act, MCA § 77-1-203. As
demonstrated below, the DSL and the Board have long stifled
public efforts to get those departments to manage the state
public lands on a multiple use basis and to allow public

recreational use. For years, the agencies have promised one
— ——— )

t———thfﬂg—-4that they were developing a meaningful recreational
- e \

p___iDMEEEEEY and working on a mplish public access)
"“3“d‘-i955-_iffffff;__ They have bureaucratically stf}led‘ any

- T ——— e ——— —— -
rogress on ublic access.
progre: public

More recently the DSL has attempted to excuse its failures
to follow multiple use dictates on the theory that it has an
obligation under the Enabling Act to optimize economic return to
the trust. As demonstrated below, . this 1is a political

justification not supported by the evidence.

II. THERE_LS A _LONG HISTORY OF BROKEN PROMISES BY THE STATE OF

MONTANA __ REGARDING : N CESS__ON

STATE PUBLIC LANDS.

A. History, 1968-1972, Epactment of the Mu;tigle-qSe
Statute and Revision of the Constitutional Provision
Regarding Public Lands.

The issue of multiple use of and public access on state
public lands for recreational purposes has been with us a long

6



time. In a speech delivered by then-Commissioner of State Lands
Dennis Hemmer in the spring of 1986, he said: "While the issue
of hunting and fishing access to school trust lands has become a

very hot issue recently, it is n issue. The issue has

been discussed and studied since the 1960's/" Hemmer Depo.

e —

As early as 19§7, the Fortieth Montana Legislature passed

Senate Joint Resolution No. 19 which requested "that the

= e
Governor appoint a committee to study the diversified uses of

state lands and to recommend such plans and programs as the
committee deems necessary to provide for the overall use of
state lands for both public recreation and agricultural pursuit
to the greatest benefit for the public in general." See Senate
Joint Resolution No. 19, Fortieth Legislature, attached to this
brief as "Attachment A". Among other points stated in the Joint
Resolution was the following:

WHEREAS, the multiple use concept of management of
state lands is generally accepted as a just method for

obtaining maximum diversified use for the overall
public benefit:; and
WHEREAS, recreational use of state lands is generally

compatible and not necessarily restrictive, with other

uses of state lands, including production of oil, gas

and minerals, grazing of 1livestock, and other

agricultural pursuits, 1logging operations, and

others....
Pursuant to that Joint Resolution, a committee was appointed to
study the issue and submit plans and programs with suitable
recommendations and a draft of proposed legislation to carry out
such objectives. The submission was to be to the Forty-First
Montana Legislative Assembly. That resulted in 1968 in The

7
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Re ] i e_Diversified

—~——me
Uses of State Lands, Depo. Exh. 107.3 The report stated:
P—— '

Senate Joint Resolution Ne. 19 appears to be heraldi
—3aTéW era. It recognizes that the Multiple-use

concept of land management is generally accepted as a
Just method for obtaining maximum diversified use for
the overall public benefit. The resolution notes that
certain uses, such as recreation, are compatible and
not unreasonably restrictive with other uses such as
grazing of livestock, logging operators, and the
production of gas, o0il and minerals. The resolution
calls for a study of the potential and diversified
uses of state land to meet the future needs of the
people of Montana not only for public recreation but
to permit the expected and desired growth of the
agricultural and livestock industry of the state.

Id. at 9-10.
The committee, including then-Commissioner of State Lands,
Mons Tieqe_gg made an important endorsement for multiple use
management of state public lands: .
The committee subscribes to the multiple use concept
of management. It recognizes that a single use of
certain tracts in relation to a larger land base and
many diverse uses is reasonable and prudent. Grazing,
agriculture or recreation may be the highest and most
important use of a single parcel of land, yet it does
not necessarily rule out other uses.
Id. at 12. The committee recognized that the approach of the
1889 Montana Constitution to the management of public lands
(requiring a rigid classification of the lands into one of four

categories~--grazing, agriculture, timber and city 1lots)

"reflect[s] an earlier, exploitive attitude toward 1land

3 The deposition exhibits are numbered separately.
Accompanying this brief is a notebook with all deposition
and trial exhibits referred to herein. Also, Plaintiff is
lodging all depositions cited herein together with a motion for
leave to file thenm.



management" and is "far too restrictive for modern scientific
conservation management." Id. The consensus of the committee
was that the Constitution should be amended to provide the Board
of Land Commissioners the authority to classify lands in accord
with sound land management principles.

ommittee came up with a definition of the

"multiple~use conc which is 1identical to the definition

\___/

L ——
subsequently adopted by the Montana Legislature (Session

, . <
Laws of the Forty-First Legislative Assembly, 1969, attached as
"Attachment B"), now codified as M.C.A. § 77-1-203(1). That
definition, found on p. 17 of the report, is as follows:

The management of all the various resources of the
State-owned lands so that they are utilized in that
combination best meeting the needs of the people and
the beneficiaries of the trust; making the most
judicious use of the land for some or all of those
resources or related services over areas large enough
to provide sufficient 1latitude for periodic
adjustments in use to conform to changing needs and
conditions; that some land will be used for less than
all of the resources:; and a harmonious and coordinated
management of the various resources, each with the
other, without impairment of the productivity of the
land, with consideration being given to the relative
values of the various resources.

See Chapter 113, Session Laws Forty-First Legislative Assembly,
amending Section 81-103 R.C.M. (1947), approved February 24,
1969.

Several years later the Montana Legislature followed up on
the recommendation of the "diversified uses" committee regarding
a constitutional amendment. The Forty-Second Legislative
Assembly passed House Joint Resolution No. 32 on March 1, 1971,
"urging the Constitutional Convention to amend Section 1 and

9
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If the rest period is followed with another period of grazing in the fall, livestock
has an opportunity to utilize the basal leaves of rosettes at least twice during the
year. This may reduce the competitive ability of the knapweed plants. While par-
tial control may be possible in small, intensively managed pastures, there is no
evidence that control of knapweed by shecp or any other livestock is feasible on
extensively-managed rangclands.

Strategies to Slow Knapweed Spread
The spread of spotted knapweed by people must be addressed in any knapweed
control project. Elimination of public access through infested areas would reduce
the rate of spread.
Knapweed also has been introduced to new areas by the movement of con-
t.lmm.w.d grain seed and hay. These problems were magnified by the largc ship-
- mcm nt of fay from’ western (0 10 eastern Montana during the 1984 and 1985 droughl
Th_“b_ubdlvmon_‘of rural reas”is another serious problcm Subdivision activity
;v disturbs soil, creating an idcal seedbeyd conduciveto 'weed i invasion. The problc
is compounded by owners of small tracts who do not recognize the need for weed
w  control.
‘g‘ ,Good grazing management often is the first defense to the rapid spread of spot-
< ted knapwccd on rang_gl_‘y‘x_g'wmlu Knipweed can nvade excellent conditior fange,
{ 2 itsrate € of spread is'slower than it appears to be on poor condition ringe. Although
it is not known how much of the recent spread of knapweed can be attributed
— to poor condition range, the invasion is accelerated by any soil disturbance (Mor-
_;’ ris and Bedunah, 1984).
j4 ;“ Grazing systems, or alternating periods of grazing use in a pasture with periods
' of rest to allow desirable plants to regain vigor, are an important tool for keeping
-+ 0~ ‘rangeland in good and éxcellent condition. The rest rotation system, which allows
vy one pasture to be rested from livestock use for a full year, has proved highly useful
< on Montana ranges. However, several Montana ranchers have observed that rest
rotation is not effective on knapweed-infested range. They report that year-long
\rest allows knapweed seed production, and seed planting then is aided by hoof
ng ction the following year. This may indicate the need of a rotation system that allows
éﬂ‘ repeaicd periods of grazing and non-grazing during each growing season on
fiknapweed-infested range. A herbicide program should be implemented in conjunc-
tion with a grazing system, because competition by native forage species alone
ywill not lower knapweed density.

S

b,

l

X Summary
Successful control of knapweed in Montana sequires cooperition between private
landowners, public land users and governmental agencices. To minimize the future
spread of knapweed, each of us must do our part:

Ve

~® Avoid driving motorized vehicles across knapweed infested areas.
-pro Do not purchase or transport hay or grain contaminated with knapweed.
¢ Minimize soil disturbance on range and ather non-crop land.
* Use herbicides to eliminate small patches of knapweed.
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'SKYLINE SPORTSMEN'S ASSOCIATION, INC. -
. P.O.BOX 173 BUTTE, MONTANA 59701

Noe REPLY
Zst Regquest
on

January 18, 1991 -

Director, Montana Dept. of Agriculture

Agriculture/Livestock Building 2 N0 Aef,ve“t
Capitol Station

Helena, MT 59620

Dear Sir:

We are writing to obtain information on weeds in Montana; more specifically
knapweed. Could you provide us with a map or maps that show the spread of
knapweed throughout Montana for the past several years?

Specifically, could you provide us with a map and data on @he knapweed
situation State land (school trust)? As you know, recreational use of
State lands has been limited., If knapweed is on the 5.2 million acres,

where did it come from?

e Lt el

Aso, we would like to know the following:

1.. Date and location of winter feeding (hay) on State land. Is | :
the hay certified as knapweed free? Do you require certifi- '
cation of hay fed on State land? f

2. Who pays for knapweed control and how much and where? 1s : o
general fund dollars used for knapweed control on State land?

3. How is the knapweed problem addressed on new timber sales, ¢
road building, etc., on State land? Who pays for knapweed :
control on timber sales? Also mining activity.

4. How is the knapweed problem addressed on plowed State land?
Plowed prairie has the potential to develop knapweed stands,
due to excessive surface disturbance. How much knapweed re-
sulted from the 'sodbugting' period on State land? Do you

have a record of increases in knapweed on overgrazed school
trust land? :

A

g im

Much {s being said these days about the recreation sites spreading knapweed.
Since recreational use of State land has been extremely limited, what is
the source of knapweed on State land? Is State land free of knapweed then?

Thanks for your responfe.

Sincerely,

William Patrick
President,
Skyline Sportsmen's Assn,
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W o STATE OF MONTANA
OFE; he Legisl 248-9]
ire of the Legislative LAuhxim: HB LJO - 9%
STATE CAPITOL o
HELENA, MONTANA 59620
406/444-3122 DEPUTY LEGISLATIVE AUDITORS:
MARY BRYSON
, ) Operations and EDP Audit
LEGISLATIVE AUDITOR: ' : : JAMES GILLETT
SCOTT A. SEACAT o o ) . Financial-Compliance Audit
LEGAL COUNSEL: - A JIM PELLEGRINI

JOHN W, NORTHEY _ I Performance Audit
’ /January 16, 1991

Representative Robert Pavlovich
Capitol Station
Helena, MT 59620

Dear Representative Pavlovich:

Enclosed is a memorandum discussing the issues you raised related
to the Department of State Lands. Also enclosed is a copy of our
latest financial- -compliance audit of the department and our 1983
performance audit of "State-Owned and Leased Land." Most of the
issues in your request have been previously examined and debated.

We found the various trust funds are showing a stable gain in both
income and fund balance. The combined trusts are currently earning
over $50 million a year with the largest beneficiary being common
schools.

The questions related to the potential of increasing trust income
are hard to answer.  Currently leases on trust lands are raising
about 26 percent of trust income. By far, investment earning is
the largest contributor to trust income, -
Currently the General Fund supports about 50-percent of the
Department of State Land’s budget. We have made some recommenda-
tions in our reports that could reduce the use of the General Fund.
The Governor has also proposed changing some of the department’s
funding source to reduce the use of the General Fund. The Legisla-
tive Fiscal Analyst questions whether the change will really reduce
overall General Fund expenditures.

Recreation access may be the most controversial issue covered. It
appears this issue is on hold, at least until the Environmental
Impact Statement (EIS) requested by the Board of Land Commissioners
is completed.



fund. Appendix A shows the various sources of income from each of the trusts
for FY 1989-90.

Use _of General Fund Moneys for DSL Operations

Questions were raised about the use of General Fund moneys to support the
Department of State Lands. Currently the department funds its Land
Administration program entirely from the General Fund. The General Fund is also
used for significant parts of the Central Management and Forestry programs. The
following chart shows the percent of General Fund used by each DSL program for
FY 1987-88 and FY 1988-89.

Department of State Lands

Expenditures by Program and Fund
Fiscal Years 1987-88 and 1988-89

Fiscal Year 1987-88

All Percent
General Fund Other Fund Total General
Program Expenditures Expenditures Expenditures  Fund
Aerkeskedeksksk s ok s sk e s ek sk sk ek ook e ot s ok kb sk sk sk ke o sk sk s sk sk sk ke ok s sk sk ks sk s sk b de sk skeok e e e e
Central Management -~ $1,058,184 $ 413,266 $ 1,471,450 71.9% N
Reclamation 82,797 6,018,566 6,101,363 1.4%
Land Administration 544,506 0 544,506 100.0% X%
Resource Development 0 234,594 234,594 0.0%
Forestry 6.470,984 2,836,274 9,307,258 69.5% (
Total $8.156,471 $9,502.700 $17,659,171 46.2%

Fiscal Year 1988-89

Central Management  $ 1,061,811 $ 346,677 $ 1,408,488 75.48 X
Reclamation 83,975 6,958,828 7,042,803 1.2%
Land Administration 556,443 0 556,443 100.03% is
Resource Development 0 T 263,319 ° =~ 263,319 0.0%
Forestry 16,132,137 2,760,696 18,892,833 85.4% N%’
Total $17.834,366 $10,329,520 $28,163,886 63.3%

Source: OLA F/C Audit of the Department of State Lands FYE June 30, 1989

Our F/C audit of DSL for fiscal years 1987-88 and 1988-89 noted the department
could have reduced its General Fund expenditures and used funds available in the
Special Revenue Fund for both the Central Management and Forestry programs. The
law requires the department to apply expenditures against non-General Fund money
wherever possible before using the General Fund Appropriation. The potential
General Fund savings amounted to approximately $250,000.



EXHIBIT—— T

The department’s expenditures for the Forestry program were significantly higher
in FY 1988-89 due to higher fire suppression costs. Because of the unpredictable
nature of fires, it is difficult to budget fire suppression costs. : Often the
department must request approval for supplemental appropriations. During the
1989 session the department was granted a supplemental appropriation of approxi-
mately $12.6 million in General Fund money. The current executive budget
requests a supplemental appropriation of approximately $2.5 million for the 1991
biennium for fire suppression costs. In our F/C audit we recommended the depart-
ment work with the Office of Budget and Program Planning to find a funding source
to build a reserve fund for payment of future fire suppression costs. Eventually
the department could build a large enough reserve fund to replace the General
Fund as the source of fire suppression funding.

Proposed Funding Changes

The executive budget for the 1993 biennium proposes replacing General Fund money
with trust fund interest for department functions related to the management of
trust lands ($3.39 million in each year of the biennium). The budget states it
is customary for governmental and private trusts to finance management of these
trusts with a portion of the earnings generated. Ten other western states use
trust revenues to finance trust management activities. The money would be raised
by diverting up to 10 percent of trust lands income that is not designated for
placement in the permanent funds.

The 1993 biennium LFA budget analysis states the Governor’s proposal raises
constitutional issues since the full 95 percent of interest and income from the
common school trust would not be deposited in the school equalization account
(SEA). The LFA discusses how this will not really save General Fund moneys even
though the department will not be spending the money because more General Fund
will be needed to fund the SEA. This use of trust lands income will also affect
the other agencies that receive trust income.

Are Lease Rates Too Low?

Questions were raised about whether farmers and ranchers are paying their fair
share when leasing trust lands. Are trust lands to support public schools or
to subsidize agriculture? The question of fair lease xates for trust lands has
been debated for years. In our 1983 performance audit, we found grazing rates
were not maximizing income to the trust fund because the department charges
below fair market value for its leases. The Board of Land Commissioners is
required to "administer this trust to secure the largest measure of legitimate
and reasonable advantage to the state." The department sets a minimum lease rate
based on a formula tied to_the price of beef. The department only charges the
minimum rate unless the lease has been let through competitive bid. We
recommended the department raise the grazing rate to a level that provides the
"largest ... reasonable advantage to the state.”

OQur report also noted one way to. help maximize the trust fund would be to seek
competitive bids on state leases. At the time of our audit the department did
not seek competitive bids. We found only 5 percent of grazing leases and

4



2 percent of agricultural leases were competitively bid. Department officials
stated the lack of competitive bidding is largely due to two factors: the
statutory provision allowing the current lessee to meet the high bid, and people
do not want to create problems with their neighbors by bidding on their lease.
We recommended the department advertise the leases that are coming up for renewal
each year to encourage competitive bidding. '

Management of Trust Lands

The lease rate issue is only part of the larger issue of the department’s overall
management approach to trust lands. In our report we had several other
recommendations related to increasing income from trust lands and improving
management of the lands. For example, we found the department managed many
parcels which were less than 40 acres each. Many of state’s small isolated
parcels were unproductive, yet the department had not specifically evaluated
what to do with these lands. Statutes allow the Board of Land Commissioners to
exchange land in order to consolidate state lands and to sell land when it is
in the best interest of the state. We recommended the department establish a
program to remove unproductive small parcels from the inventory and consolidate
lands into more manageable tracts.

We also recommended the department develop a plan to provide for active
management of the state’s trust lands. Implementation of such a plan could
require legislative direction and changes in funding and staffing patterns. The
Govermot”s budget_states that public demand Fof a multitude of uses and the
propet— management of trust lands has increased in recent years. Increased
management can be expected to produce greater long-term revenues to the trusts.
These new uses and management efforts have created needs for updating procedures,
changing lease stipulations, and conducting field reviews and investigations.
To address these trust management needs the Governor proposes to add 3 FTE land
use specialists, 2 FIE land use technicians, and 1.75 FTE clerical positions

Leasing of Recreation Access

The request mentioned that one way to increase trust lands income would be to
have leases for recreation access. Again this has been a controversial issue
for many years. In August 1990 the Board of -Land “Commissioners considered a
report prepared by the department on the issue. The report listed several
options to handle recreation access including recreation leases. The Board
determined that an Environmental Impact Statement would be necessary before
decisions are made on public access to trust lands. The EIS will assess social,
economic, and environmental impacts of providing the public with recreational
access to trust lands. The Governor'’s budget includes $300,000 in General Fund
biennial appropriation for the study.

The issue of recreation access is part of the larger issue of multiple-use
management of trust lands. Section 77-1-203, MCA, requires the department to
manage state lands under the multiple-use management concept. Multiple-use
management of state land involves using all of the various resources of the lands
in the combination that best meets the needs of the people and the beneficiaries

vt 7 1 T haa
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\ DATE___ 28]

HB. 778 _tol.

of the trust. If a parcel with one classification, for example grazing, has
other multiple uses or resource values, then it should be managed to maintain
or enhance these multiple-use values. Other multiple uses include recreation
use, wildlife useifgnd’5351ic use. '
T T et T

At the time of our performance audit the department did not have a plan for the
multiple use of state land. Individual parcels were generally not used for
multiple purposes other than the leasing of surface and mineral rights. Partly
in response to the enactment of the multiple-use statute, the department
conducted an inventory of state trust land to determine the recreational
potential of the land. From this study some fishing access sites were leased
by the Department of Fish, Wildlife and Parks. We recommended the department
develop plans and policies for the multiple-use of trust land.

Conclusion

The various trust funds are showing a stable gain in both income and fund
balance. The combined trusts are currently raising over $50 million a year with
the largest beneficiary being common schools. Should lease rates be increased
to provide more money to the trusts? Would improved management practices
increase trust income? These are hard questions to answer. Appendix A shows
that for FY 1989-90 leases on trust lands raised about 26 percent of trust
income. By far, investment earnings are the largest contributor to trust income.
The Governor has proposed increasing staffing levels for land management efforts.

Currently the General Fund supports about 50 percent of the department’s budget.
This can vary considerably depending on the amount of money needed for fire
suppression costs. OLA has made some recommendations that could reduce the use
of the General Fund. The Governor has also proposed changing the department’s
funding source for land management functions.

Recreation access may be the most controversial issue covered. It appears this

issue is on hold, at least until the EIS requested by the Board of Land
Commissions is completed.

v/v9.mem
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Last August, r1eprenentatives of
hunting and finhing groups came
before the Land Board lo suggest a
program in which people could pay

Lutle Jhaw 5...'4
O

Analyst says

follow and disiegnsd thae 1ogquite
ments of the Montana Constitution
and the Montana Environmental
Policy Act,” Goets wrote, . ‘
Or-26-¥

w lease .

rates cost schools millions

By Dan Carter

Standard Staff Writer

Montana’s public schools are
being shorted between $3.5 million
and $5.2 million because the Depart-
ment of State Lands does not
achieve fair market value on its
grazing leases, according to a re-
cent report from the Legislative
Fiscal Analyst.

“The Board of Land Commission-
ers has not implemented a policy of
assessing a fair market value from
each parcel of grazing land as re-

by the (state) constitution,"

according to the report written b,

Senior Fiscal Annlyst Carl Schwet-

" tzer, “The constitution requires the

board to achieve a fair market
value on each grazing lease it ne-
gotiates."

The report, released to the Legis-
lative Finance Committee in mid-
January, was done to determine thé
net income earned from state trust
land and examine alternatives to in-
erease it.

The department’s policy on leas-
ing state grazing land Is also a
.main issue in a Iawsuit filed Thurs-
day against the Board of Land Com-
missioners and department by the
Montana Coalitlon for Access on
Public State Lands.

The report noted that the state

could be charging twice what it is

now for grazing leases and still be
within the fair market rates deter-
mined for private and {ederal land.
Schweitzer wrote in his report
that there are three indicators to
suggest that, ~ - = am

First, he said, the Department of -

Agriculture said In 1987 that aver-
age rental rate for privately leased
grazing land in Montana was $7.94
per animal-unit-month
which is the amount of natural feed

(AUM),

sheep one month. ’

Secondly, he sald, the Bureau of
Indian Af{airs has reported that the
current fair market price for Indian
land is between $6 and $7 per AUM.

And third, Schweitzer wrote, a
1984 appraisal of Farest Service and
Bureau of Land Mangement Land
indicated that the market value of
federal grazing land in Montana to
be $7.60 per AUM. '

In (iscal 1088, the state's mini-
mum rental rate was $3.27 per
AUM. It is estimated that over 90
percent of the state’s grazing land
lessees pay no more than the mini-
mum rate,

“1f the fair market value of state
grazing lands was raised to within
the range of $6 to §7.60 per AUM,
the income to trust recipients would
be iIncreased between $3.7 million
and $5.6 million per year,” the ana-
lyst’s report said.

Because about 93.5 percent of
grazing income funds the state
equalization payment, he sald, rais-
ing the rental rates would increase
school funding between $3.5 million
and $5.2 million a year.

Attorney General Mike Greely
{ssued an opinion in 1983 that rec-
ommended raising rates to fair
market value, Schweitzer said,” but
“the Board of Land Commissioners
has not changed." )

The report also notes that the
state could earn up to $58 million
more a year If it sold its 5.1 million
acres of stateowned land and in-
vested the procecds.

That, however, would require
amendments to state law, the re-
port said, which prohibits the sale
of timber lands, lands with oil, gas,
coal or valuable minerals and land
adjacent to lakes and navigable
streams, .

available for one cow, horse or five '
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February 8, 1991

To: Nancy Keenan
From: Madalyn Quinlan

Subject: Land Board Giveaways

I have gone back through the agendas, minutes, notes, etc. for
the State Land Board meetings since January 1989. Since the
beginning of your term on the land board, there have been three
significant "giveaways" to the mineral industry.

Westmoreland Coal Lease

The Land Board renewed Westmoreland Coal Company's coal lease
for ten years at a rate lower than the federal royalty rate. The
giveaway resulted in a $1 million revenue loss to the common school
trust. Westmoreland is estimated to produce 4 million tons of coal
from the renewed state lease.

Conoco Settlement with the State of Montana

The land board settled for a $20,000 payment from Conoco in
a lawsuit where the state's geologist had estimated that the common
school trust should receive $188,000 over ten years.

Bull Mountain Coal Exchange

The Land Board supported a proposal by the Meridian Minerals
to exchange rather than lease federal land in the Bull Mountains
for a coal mine. The revenue loss to the public schools of Montana
under the land exchange is estimated to be as high as $780,000
annually over the 30 life of the mine. The state of Montana would
need to receive $5.7 million today in order to make up for the
royalty revenue that we will forego in the next 30 years.
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76-14-101 LAND RESOURCES AND UNI -7 THuo |

and fitted for public vehicle travel that is commonly used by the public with
the express or implied consent of the owner.

History: En. Sec. 1, Ch. 133, L. 1981; amd. Scc. 1, Ch. 621, L. 1983; (5)En. Sec. 2, (h 621,
L. 1983,

Compiler’'s Comments (3); (5) was enacted as a separate section but
1983 Amendment: In (1), near beginning codified as part of this section.

changed “highways of this state” to “ways of (rgss-References

this state”, and decreased number of trees that Place of imprisonment when not specified by

may be transported from 10 to 5; and inserted law, 46-18-211.

CHAPTER 14
RANGELAND RESOURCES ]q s

N

Part 1 - Rangeland Management 7 b
Seetion SQ ¢ j/.
76-14-101.  Shaort title. : ﬁ—
76-14-102. Purpose. ? L
76-14-103. . Definitions. )
76-14-104. . ‘Types of land included as rangeland.
76-11-105. Rale of atate conrdinator,
76-14-10G6.  Duties of rangeland resources committee.
76-14-107 through 76-14-110 reserved. /
76-14-111. Rangeland improvement loan program.
76-14-112. Rangeland improvement loan special revenue account.
76-14-113.  Eligihility for loans.
7G-14-114>. Criteria for evaluation of loan applications.
76-14-115. Selection of loan recipients.
76-14-116. Rules.

| (' Part 1 v
. Rangeland Management '

76-14-101. Short title.. This part shall be knuwn as the ‘‘Montana
Rangeland Resources Act”. —
-— History: ~ En. 76-301 by Se¢,1, Ch. 408, L. 1977; R.C.M. 1947, 76-301.

76-14-102, Purposeglhe purpose of thm"purt is to eslablish a program
of rangeland management whereby:

(1) the importance of Montana's rangeland with respect to livestock, for-
age, wildlife habitat; high-quality water production, pollutlon control, erosion
control, recreutwn.fand the natural beauty of the state is recognized;

A

(2] coouperation and coordination of range management activities between
persons and organizations charged with or having the management of range-
land, whether private or public, can be promoted and developed; and

(3) those who are doing exceptional work in range management can
receive appropriate recognition.

History: En. 76-302 by Sec. 2, Ch. 408, L. 1977; R.C.M. 1947, 76-302.

76-14-103. Definitions. As used in this part, the following definitions
apply:
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(1) “Committee” means the Montana rangeland resources commitlee
selected as provided in 2-15-3305(2).
© (2) “Department” means the department of natural resources and conser-
vation, '

(1) “Grazeable woodlands” means forest land on which the understory
includes, as an integral part of the forest plant community, plants that can
be grazed without significantly impairing other forest values.

(4) *“Montana rangeland resource program” means the rangeland resource

" _ "_.‘-'_:” program administered by the conservation districts division of the department

of natural resources and conservation in concert with the Montana conserva-
tion districts luw and the Grass Conservation Act to maintain and enhance
the rangeland resources of the state.
(5) “Person” means any individual or association, partnership, corpora-
tion, or other business entity.
(6) *“Range condition” means the current condition of the vegetation on a
range site in relation to the natural potential plant community for that site.
(7) “Rangeland” means land on which the native vegetation (climax or
“+ . %i+d natural potential) is predominantly grasses, grasslike plants, forbs, or shrubs
“suitable for grazing or browsing use.
(8) “Hange management” means a distinet discipline founded on ecological
principles and dealing with the husbandry of rangelands and range resources.
(9) “State coordinator” means the state coordinator for the Montana
Rangeland Resources Act provided for in 2-15-3304.

(10) *“I'nme pasture” means land that has been modified by mechanical cul-
tivation and whose current vegetation consists of native or introduced species,
or both.

(11) “Usergof Tangelahd’ means all persons, including but not limited to \l,
ranchers, lurmers, _[mnsmen,ﬁtecreatmmsts. and others appreciative of the
functignal, productive, aesthetic, and recreational uses of rangelands.

History: (1) thru (6), (8)FEn. 76-303 by Sec. 3, Ch. 408, 1.. 1977; Secc. 76-303, R.C.M. 1947; 7,
{7)En. by Code Commissioner, 1979; R.C.M. 1947, 76-303(part); amd. Scc. 1, Ch. 171, L. 1983,

Compller’s Comments
1983 Amendment: lnsened (5), (6), and (10).

76-14-104. 'I‘ypes of land included as rangeland. The term “range-
land” includes lands revegetated naturally or arnhually"‘w provide a forage
cover that is managed like native vegetation.” Rangelands include natural
grasslands, savannahs, shrublands, most deserts, tundra, alpine commumtles,
coastal marshes, and wet meadows.

History: En. 76-303 by Sec. 3, Ch. 408, L. 1977; R C.M 1947, 76-303(part).

76-14-105. Roleof: stﬂ“‘é"’brdmator.}'l‘he state coordinator shall:
et Faese S HERE e

(1) serve as an advisor, counselor. and coordinator for and bhetween per-
gong and agencies involved jprange-manggement;

(2) strive to create understanding and compatibility between the many
users of rangeland,.including sportsmen, recreationists, ranchers, and others;

(1 promote and coardinate the adoption and implementation of sound
range munuagement pluns to minimize contlicts between governmental agencies
and private landowners;

| —
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¢ participate In zoning and planning studies to Insure that native ranges
are adequately represented at sessions for development of zoning and plan
ning regulations;

(5) coordinate range management research to help prevent duplication and

overlap of effort in this area. i
History: En. 76-304 by Sec. 4, Ch. 408, L. 1977; R.C.M. 1947, 76-304(2).

76-14-106. Duties of rangeland resources committee. (1) The com-
mittee shall: ‘

(a) review and recommend annual and long-range work programs;

(b) suggest priorities of work;

(c) provide advice and counsel to the coordinator for carrying out the
rangeland resource program,

(2) ‘'I'he committee may consult with state and federal agencies and units

of the university system as it considers appropriate in performing its duties.

History: Fan. 76-307 by Sec. 7, Ch. 408, L.. 1977; R.C.M. 1947, 76-307; amnd. Scc. 2, Ch. 44,
1.. 1945, .

Compiler's Comments
1985 Amendment: Inserted (2).

76G-14-107 through 76-14-110 reserved.

76-14-111. Rangeland improvement loan program. The department
may make rangeland improvement loans for rangeland development and
improvement, ~ncluding but not limited to stockwater development, cross
fencing, establishment of grazing systems, reseeding, mechanical renovation,
sagebrush management, and weed control.

History: En. Sec. 2, Ch. 171, L. 1983,

76-114-112., Rangeland improvement loan special revenue account.
(1) There is created a rangeland improvement loan special revenue account
within the state special revenue fund established in 17-2-102.

(2) There must be allocated to the rangeland improvement loan earmarked
account 15% of the total amount of renewable resource development grants
and loans as provided by 90-2-113, any principal and accrued interest received
in repayment of a loan made under the rangeland improvement loan program,
and any fees or charges collected by the department pursuant to 76-14-116 for
the servicing of loans, including arrangements for obtiining security interests.

1listory: En. Sec. 3, Ch, 174, L. 198); amd. Sec. 48, Ch. 281, L. 1983,

Compiler’s Comments substituted “state special revenue fund” for
1983 Amendment: In (1), substituted “special  *“earmarked revenue fund”.
revenue account” for “earmarked account” and

76-14-113. Eligibility for loans. (1) Any person may apply for a loan
to finance rangeland improvements to be constructed, developed, and oper-
ated in Montana who:

(n) is a resident of Montana;

(b) is engaged in farming or ranching; and

(¢) possesses the necessary expertise to make a rangeland loan practical.

(2) Al loans must be for rangeland improvement or development exclu-

sively.
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(3) An application for a loan must be in the form prescribed by the
department and accompanied by a resource conservation plan, which may be

: '.j. prepared in consultation with the United States soil conservation service.

History: En. Sec. 4, Ch. 171, L. 1983,

76-14-114. Criteria for evaluation of loan applications. The follow-

% .|ing criteria must be considered in selecting loan recipients:

(1) Loan applications must be ranked according to the following priorities:
(1) Range improvement or development projects undertaken on native
rangeland, resulting in the improvement of native range condition and of ben-

" lefit to more than a single operator, have first priority.

(h) Range improvement or development projects undertaken on native
rangeland, resulting in the improvement of native range condition but of ben-
efit to only a single operator, have second priority.

(¢) Range improvement or development projects undertaken on either
native rangeland or tame pastureland used in conjunction with native range-

«lland, or both, resulting in the improvement of native range condition and the

condition of the tame pastureland used in conjunction with native rangeland,

-~ | have third priority.

(d) Range unpruvement or development projects undertaken on tame
pastureland, resulting in the improvement of the tame pasturelund exclusively,

.~ { have fourth priority.

130l conservation.
(3) Consideration must be given to the amount of funding from other

(e} Range improvement or development projects undertaken to return to
rangeland status land that was once native rangeland and that has since been
cultivated have fifth priority. T

(2) Cansideration must°be given: to tlle number of related resources that
will benefit, “incliding but not "limited to water quallly.,?wxldhfe “habitdt®and

sources.

(4) Consnderatlon must be given to the feasibility and practicality of the
project.
History: En. Seec. 5, Ch, 171, L. 1983,

76-14-115. Selection of loan recipients. (1) Conservation district

- { supervisors shall initially review loan applications for feasnb:hty and prioritize

applications for referral to the department . -

(2) 'The departmem shall urgamze and review apphcahuns for clarity and
completeness prior to committee review.

(3) The committee shall consider applications and make recommendatxons
to the department.

(4) The department shall finally approve or disapprove applications

recommended by the committee and shall select loan recipients.
History: En. Sec. 6, Ch. 171, L. 1983.

76-11-116. TRules. The department shall adopt rules:

(1) preseribing the form and content of applications for loans and the
required conservation plan;

(2)  governing the application of the criteria for awarding loans and the
provedure for the review of applications by conrervation dintrict supervisors,
the committee, and the department;
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Y providing for the servicing of lonns, Inchiding neangements tor obtaln-
ing securily interests and the establishment of rensonable fees or charges;

(4) providing for the confidentiality of financial statements submitted; and

(") preseribing the conditions for making lonns,

History: Ea. Sec. 7, Ch, 171, L, 1943,

CHAPTER 15
CONSERVATION DISTRICTS

Part 1 — Ceneral Provisions

Seetian .

76-15-101. Legislative determinations.
76-15-102. Declaration of pulicy.
76-15-103.  Delinitions.

76-15-104.  Adjournment of hearings.
76G-15-100.  Duties of department.

' : '3 Part 2 — Creation of Conservation Districts

T76-15-201.  Pstition to create conservation district.

T6-15 202, tHenting on petition,

76-15-203.  Hearing procedure if additional territory to be included.
76-15-204. Board determination of need for district.

76-15-205. Criteria f(or determining need.

76-15-206. Determination of administrative practicability of district.
76-15-207.  Referendum on question of creating district.

76-15-208. Administration of hearings and referenda.

76-15-209. Board procedure following referendum,

76-15-210. Criteria for determining administrative practicability.
76-15-211. Appointment of supervisors.

76-15-212.  Sulunission of application by appointed supervisors.
76-15-218.  Pracessing of application by secretary of state.
7G-15-214. Fvidentiary status of certificate issued by secretary of state.
76-15-215. District as governmental subdivision and public body.
76-15-21G6. Limitation on territary included in district.

Part 3 — Administration of bon-efvnti:;n Districts

76-15-301. FEstablishment and reorganization of supervisor areas.
76-15-302.  Nominations for supervisor.
76-15-308.  General election.
76-16-304,  EFlection of supervisors,
- 76-15-105.  ‘T'ransilion to seven supervisors.
76-15-306 through 76-15-310 reserved.
76-15-311. Governing body of district.
76-15-212.  ‘l'erm of oftice and vacancies.
T6-15-313.  Operation of aupervisors,
76-15-314. Removal of a supervisor.
76-15-315. Administrative functions of the supervisors.
76-15-316. Cooperation with municipalities and counties.
76-15-317. Cooperation with atate agencies.
7G-15-318.  Cooperation hetween districts.
7G-15-319. L.egal assistance.
76-15-320. Legal status of district.
76-15-321. Rulemaking authority.
76-15-322. Filing of notice of organization of district.
76-15-321.  Capies of notice transmitted to county commissioners.
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SUMMARY - UFDATE DATE__ - 1§-9 {
PUBLIC ACCESS ON STATE SCHOOL LADS TN MONTANA Lo 5, — 51§

By: Paul F, Bergl/

Pursuant to the 1889 Enabling Act, the U. S. Congress granted 5.2 million acres
of land to Montana. This land is called State School Land. The act classiflied it as
public land,

The 1969 Montana Multiple-Use Act provided for the multiple-use management of
these lands, and multiple-use is written into each grazing lease.

The 1972 Montana Constitution provides that all lands granted to the state by
the U. S, Congress, and from other sources, shall be public lands,

The 1979 Handbook of the Board of Land Commissioners states that these lands are
to be administered under the multiple-use concept.

State law directs the state to manage all wildlife within the state. It does
not exclude wildlife on State School lands.

State Rule points out that the state should collect maximum revenues from grazing
leases. Instead, it collected as low as $2.70/Animal Unit Month (AUM), and some leases
went for as little as 27 cents/AUM in 1987.

The 1988 minimum grazing rate was $3.27/AUM on State lands. The average grazing
rate was $7.94/AUM on private land. _

According to a Feb. 27, 1988 Billings Gazette article, Carl Schweitzer, a leg-
islative Fiscal Analyst, submitted his report to the State legislative Finance Com~
mittee. He said that school funding would increase by between $3.5 and $5.2 million
a year if the state raised its lease rate on grazing lands to fair market value.

The Department of State lLands claims that our State School lands are Trust lands,
not public lands, not for multiple-use, not to be managed for fish and wildlife, no
public access -- many lessees consider these lands their private lands; 70% are
nonresident landowners/lessees.

The Department of State lands is financed by about $2.million of owr tax money

'
each year! - S

Sportsmen are blamed for spreading noxious weeds, Howéver, what about mailmen,
UPS drivers, loggers, ranchers, overgrazing, erosion, inter and intra state hay
shipments, cows, wildlife, wind, etc.?

Only about 12 percent, or 624,000, of the 5.2 million acres are in agricultural
production, primarily in Daniels and Meagher Counties., The rest (4.6 million acres)
is devoted mostly to grazing, forestry, oil and gas operations, etc.

About 70%, or 3.6 million acres of State School lands, is accessible through
other public lands or by public roads or trails.

Many State School sections block public access to thousands of acres of Forest
Service and BLM lands.

1/ Director, Montana Coalition for Appropriate Management of State Lands, Inc.
Statement presented May 6, 1989 at the Montana Wildlife Federation annual
meeting, Lewistown, NMT, May 5, 6, 7, 1989.
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We want public access on those 3.6 million acres. We are not asking for access
on the 12% that is agricultural land, or on private land, or to cross private land
to get to state land. However, after the crops are harvested, we hope to galn access
on the agricultural lands that are State School lands.

Ten other states (Washington, Idaho, Utah, Nevada, Oregon, North Dakota, South
Dakota, Arizona, Wyoming and New Mexico) allow public access on their State School
lands at no cost to the public, and have not had any particular problems.

Based on 1982 MDFWP data, the average daily expenditures by hunters and fisher-
men statewide were $9.50 per acre. So, $9.50 x 3.64 million acres of State School
land suitable for recreational use -- if access was allowed -~ would bring in about
$34.6 million to the economy of owr state each year.

Sportsmen spend money all over the state for sporting equipment, gasoline,
groceries, motels, restaurants, 4X4's, etc. Therefore, this money is hard to track
and is not recognized as important, but many permanent and seasonal jobs are provided
by these expenditures in Montana.

Even if we assume that recreational use already occurs on some State School lands
now, =- because many sections are not identified -~ and that only a quarter of the
above estimated public use would increase with public access =-- that would amount to
about $8.6 million generated by sportsmen each year.

Over the past 15 years, Jack Atcheson, Tony Schoonen and others have been trying
to convince the state administration that it should follow the mandates of our state
constitution, laws, policies, and rules, and the leadership examples of the 10 other
western states that provide public access on their State School lands.

The late State Representative Herb Huennekens submitted many bills to the leg~ -
islature during his 10-year tenure to gain public access to State School lands.

Jack, Tony, and Jim Goetz, our lawyer, worked diligently with Ron Waterman, the
stockgrowers' lawyer, and Mons Tigen and Jerry Jack, the stockgrowers' former and
present leaders, for several years.

No deal!

Finally, in February 1988, after all negotiations failed, Jim Goetz, repre-
senting the Montana Coalition for Appropriate Management of State lands, Inc., sued
the Department of State lands and the Board of lLand Commissioners for failure to
comply with the Enabling Act, the state constitution, and state laws, policies,
and the rule mentioned above.

Litigation is still in the pre-trial discovery stage.

If any of you folks have been denied recreational access on State School land,
or denied permission to cross private property to get to State School lands, I suggest
that you write a letter, as I have done, to the Coalition following the examples
contained in the handout (copy attachedso

We conclude that the public is entitled to equal rights on our public State
School lands for public recreational access use and enjoyment and that these lands
should be managed following the multiple-use management concept including fish,
wildlife and other recreational resources pursuant to our state constitution,laws,

policies, rules -~ and common sense. Q;) &E’ %E%LL>QCX__
Q}*)j: (

Paulﬁf' . Berg

Phone: (406) 656-2015 2 3708 Harry Cooper Place
Billings, MT 59106
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HBYD - 71F . Billings, M
o April 11, 1990

n. SOUTHEASTERN MONTANA SPORTSMEN
ASSOCIATION

' 40 },{Gd@efﬁbf—étan S%ebhehsv

%r. v A Nitate of Montana
TS b R TRIY Office of the Governor

.~ .. Y ! Helena, MT 59620

e b,

Dear Governor Stephens:

- Your efforts concerning the acquisitions of the Brewer and Nelson Ranches, com-
pletlon of the Memorandum of Understanding between your office, Bureau of Land Manage=<
.nent, Forest Service, and Montana Assoclation of Counties concerning access to public
. .ands are excellent examples of your positive leadership. These accomplishments will
“benefit the people of Montana and our visitors for generations to come.

i Public access to our public lands is the key to equal use and enjoyment of our
wpublic lands by all of our people who pay taxes that support the public agencies and
nanagement of our lands.

- As you know, the negotiations for access on our State School lands have bogged
dOWn .

I attended the March 22, 1990 meeting of the State Land Board in Helena, along
wlth other sportsmen representatives from Butte and Bozerman, hoplng to have an opportu-
.1ity to discuss this matter with you and the board members., However, the meeting was
::losed.
e

) The information packet we sent to you and all State Land Board members last year
‘sointed out that according to the 1972 Moniana Constiiution (Article X, Sec. 11-(1))

W iate School lands are public lands. The Multiple-Use Act, No. 72-1-203, Montana Codes,
provides for multiple-use management of these lands, The Handbook of the Board of Land

- lommissioners (May 10, 1979, General Frovision 26.3.102) provides for multiple-use admin-
mstration of these lands. State Law Ko. 87-1-201 trovides for management of wildlife in
Yontana and does not exclude State School lands. Rule No., 77-1601 indicates that the
state should collect maximum revenue from grazing leases,

About 707% of the 5.2 million acres of State School landssthat are devoted to grazing,
“orestry, and oil and gas actlvities are accessitle via public’roads and tralls and other
a;ublic lands, and are suitable for hunting, fishing, hiking, camping and other public
recreational uses. Many State School sections block public access to large areas of
Forest Service and BLM lands, thereby privatizing these public land areas.

b The State Land Board is funded with about $2 nillion of our tax dollars annually,
according to former Commissioner Dennis Herner,

- thﬁéa\ The taxpayers of Montana subcidize the grazing leases by the amount
€§¥& P Nof the dollar difference beiween what the lessees pay and the fair market
e S value of the Animal Unit !Mon‘hs of grazing. About 70% of the leases are

- controlled by nonresidentis.
G ? Jore =T Y
ﬁ N \. ” : { K “.,“ - ..
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Governor Stan Stephens Billings, MT
Helena, MT 59620 - Page 722 - April 11, 1990

Ten other states (Washington, Idaho, Utah, Nevada, Oregon, North Dakota, South
Dakota, Arizona, Wyoming and New Mexico) allow public access on their State School
lands with no cost to the public and have had no significant problems with access.

Why does the Department of State Lands and the State Land Board continue to
operate in violation of our state constitution, state laws and policy?

We respectfully request an open meeting with the State Land Board as soon as
possible to again attempt to resolve this matter in the public interest.

Sincerely yours,

Peusl £ Bora—

Paul F. Berg, Legislative Committee
Southeastern Montana Sporismen Association *

3708 Harry Cooper Flace

* Representing 9 clubs and Billings, MT 59106
5,000 Montana sportsmen Fhone: (406) 656-2015
Copy to!

Attorney General, Helena
Supt. of Schools, Helena
Sec., of State, Helena

Dept., of State Lands, Helena
State Audltor, Helena

SMS Assoc. Member Cluts

The Billings Gazette

¢
¥



PUBLIC ACCESS TO STATE SrHCOL LANDS IN MONTANA EXF“B'T.“ﬁégl____ :
. i

hA ‘,\f\!\) STATEMsNT BY PAUL F. BERG * DAT

) v R ~ -

V) ORZ S q s :
s EEFORE THE STATE LAND BOARD, HELENA, MONTANA, AUGUST 19, 198} &p .- —95
- —

Public access for fishing, hunting, and other recreational purposes is denled to
@ 5 million acres of State School lands in Montana.

We estimate that 70%, or 3.5 million acres of this land contains fish, wildlife,
%fecregﬁional resources and is suitable for public access, use, and enjoyment.

Public access to public lands is a critical problem that was highlighted by a
: ies of recent public events. For example, about 130 people attended a November 1986
fgting of the International Right of Way Association in Helena. Speakers and attendees

I luded the Governor and several other state officials, the Regional Forester, the BLM
i?te Director, numerous legal and university personnel, conservation groups, sportsmen's
f“anizations, county officials, and the general public.

w The President's Conmmission on America's Outdoors requested that each Governor provide
anut. The Governor had a special task force conduct public meetings throughout Montana.
é.dequate public access to public lands, including the State School lands, was the number
ne public concern.

K‘ The public is tired of the bureaucratic stalling tactics that continue to deny public

.cess to the State School lands, and wants action now to correct this problem in the public
i erest.

- Let's look at some economic reasons for providing access to State lands.

: Over one million hunting and fishing licenses and special permits are purchased each
'éﬁr. They bring in over $14.5 million to the Montana Department of Fish, Wildlife and
‘z—ks.

e Resident and nonresident hunters and fishermen devoted over 5 million days and spent
>ver $207 million in Montana in 1982.

g' According to the economists, each dollar spent turns over 3 to 4 times in our economy.

zerefore, the $207 million generated over $800 million to thé economy of Montana in 1982.
- We estimate that 90% of the 93 million acres of land and watef in Montana support some

-rn of fishing, hunting, or other recreation. Therefore, about 84 million acres are

;.1lable for the use and enjcyment of sportsmen, tourists and other recreatibnists.

The 3800 million generated in 1982 in Montana by sportsmen's activities amounted to

- out $9.50 per acre benefit to our economy.

- T e apply this $9.50 to the 3.5 million acres of State School lands suitable for

;1hing and hunting, we get an economic tenefit of $33 million each year.

-

~2gislative Committees, Billings Rod and Gun Clud and Southeastern Sportsman Assoc.,
¢ representing 5,000 Montana Sportsmen. Address: 3708 Harry Cooper Place, Billings,
., 59106. Phone: (406)656-2015.
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HOUSE OF REPRESENTATIVES DATE._&a-18-4!
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WITNESS STATEMENT

PLEASE PRINT

e Pagl € Bemg BUDGET

ADDRESS 3 70C Hg:cy;:{ Cogyer Place Al vgs M. 8946

WHOM DO YOU REPRESENT? iqﬁhfmm_m@mmmﬁq&m
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N p'ml the state.of Montana $20,300

{. guessed it, the state of Montana, .
“The cost: $1,5nn awacre,

*“workd of state tands policy, a sort :

Cradictory intent,

CAN \‘Qj\\g/
A @

PEPRYTIO

lﬁ. N 5 ﬁ'na:um jbt\u.s L.&Rawc.\.\. +

Thnselay, N e { ", mnr

“F lslung aceess szte | '

. " points out failure of
i school trust pohcy

for you to posder hetween .
holiday dinners: © ,
The state of Montana recently

Iere sareal head qcr'\tcher

{or 5.8 acres of taind owned by, you

-~ The land in question, which lies
“long the Madison River, is part of .

| a Bd0-nere tract of state land that ~

the state leased Iast vear toa -

- \Madison Valley rancher for ‘5308

CThat’s 57 cents an acre, RS
To turther muddy the W'\ters, .
the 5.8 acres was purchased, state " .
officials say, to provide accessto -

fisherman, Prior 1o the purchase, -
some of the land was already being
used to provide, guess what, -

S arvess for ft\lu-mwn — [nr no
. _' «h.npt. , - S
if the nduulum mlnre of lhe

slm.nmn hasn't yet settled in, Iook
- at it this way — the state paid
itself for land it already owned to

r- ' serve pcnple n was .urewdy serv-

g, L
st sm\nds confusing,
,\'vlunuv to the weird, w.u.l(y

of Twilight Zoye wheve conmon:
“sense olten disappe
“history, double stay

“The Madiyon Rlver access |s a’
~perfect example of how the policy ¢
" doesn’t always work toward the -
lxesl interest of most I\'lunt'maus.

“‘I'he state land involved is state
“sehoo! trust Jand, tand wludl is

Afarmers and ranchers. Money from -
the leases is pul inta ) fnml 1o hel 1]
'jmvth(-sl.\wwlw ol edued
Montana's chijdrer
T finly a well-inten-

- —

SThat's ce
tioned purpose, it smlwwhere
~atlong the wity the'purpose has .
hew\ w.lrpml n llw ;mhum B

“tion: U the idea behind state lands

. 'ln keep the public off the property.
ars m a hpze of .

<. state were truly managing the land

< for schools, and lherehy lowenng
: taxes,

- ‘access to more state land — and
leased to private users — mostly ©.

EXHIBIT &
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)roceqs. :

“Why, for instance, does it make
sense (or cents) for the state to

" lease the state school trust land to
- a rancher for 57 cents an acre and
“ then turn around and sell the same
“tand to olher Montanans for $3,-
5()0 an acre?,

The money used in the purchase
came out of the pockets of
Maontana sportsmen and taxpayers,
who also pay a pretty tithe for
schools. Why aren’t they entitled

_ to the saime low prices the state

was charging the rancher? Why the
douhle standard?-

-For $20,800, our Madison Val-
. ley rancher could have leased the
entire S40-acre parcel, at present
. rates, for the next 67 years,
That only hegs another ques-

s to make money {or schools, then
“why does the state offer the fand
.at such bargain-hasement prices to
ranchers vl farmers?

It seems the state needs 1o
rethink its policy about state
"school trust lands. Is it really to be
- money maker for state schaols or
Jisit merelya sulmdy for agricul-
ture’ :

‘Clearly, the staie is hound and
determined to manige state school
trust lnd as private property,

“ Lessees presently have every right

" For spogtsmen concerned about
access to public lands, that concept
woilld be easier to swallow if the
10 make the most money possible
To truly m'lxmuze that revenue,

the state should allow sporismen

* charge them for the nse — rather
thin let Iessees pul u) uu -

\ r{w’ n.spnasmg' HgNE T e

But if the state wmhes to
continue its practice of giving
agriculture a break, it should give

Cosportsmen a break as well in terms
“of access 'md the cost of purchas-
o ||u,, |l.
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STATE LAND

--MULTIPLE USE AND ACCESS ON--

11,

12,

13.

Multiple Use 77-1-203 is law but the law is not being implemented.  This has
been highlighted by Judge Sherlock's opinion and order,* ADV 88-114, Junc
1990, and Lcgislative Performance Auditor Jim Pcllegrini, "June, 1983 - March,
1990. &
Access on State land is open to the public in Wyoming, Idaho, North Dakota,
South Dakota, Utah, Washington, Orcgon, California, Nevada, Arizona, Ncw
Mexico,. BUT NOT MONTANA. Governor Mike Sullivan of Wyoming says since
opening State land "therc arc fewer access problems in recent memory”. They
pay no access fcc cither!

Arc the people of Montana lcss worthy? If we were not meant to have multiple
usc, why did we enact the multiple use law in 19697 The Montana Rangeland
Resource Act also addresses recrcation, date 1947,

The pecople of Montana do not noticably damage the BLM and USFS public land.
They will not destroy their public Staie land. The public can be trusted, don't
you think?

The goal of the trust IS to raise moncy for public schools. But Lcgislative
Performance Auditor Jim Pellegrini says the State is not collecting full markel
valuc on grazing and agriculturc? Shouldn't somcthing bc done 1o correct
this? '

At this time 50% of the Statc land budget is paid for out of the Gencral Fund!
100% for land administration is paid out of the Gencral Fund. Yect the public
docs not have cquality, despitc our multiple use law. The huniers and
fishcrmen who pay the bills, with tax moncy, arc deprived of multiple use!

Only 12% of all State land is uscd for growing crops.
Maps showing Statc land arc available from any BLM or USFS office.

Crossing private land is not an issue. In fact, 80% of all Statc land is touchcd
by roads, trails, and waterways and is connected to USFS and BLM public land.
Very little is truly isolated amid privatc land!

Firec control on State land is alrcady funded by the Federal Clark-McNary Act of
1924 and with reciprocal agreements between DSL, BLM, USFS, and county f[irc
departments.  In 1990, $770,000 in ‘Federal funds were deposited in budgel for
firc control.

Weed control--according to Cooperative Extension Scrvice, Montana State
University Circular 311, knapweced was magnified by large shipments of wced-
contaminated hay from western to castern Montana bcecausc of drought in
1984-85. Hay trucks still travel on back roads and highways withoul being
covercd.  Logging trucks go unchecked into undevcloped arcas daily.

Privatc land must bc respected but Staie land g public land according to
Montana's 1972 Constitution and the Enabling Act.

Vehicle use on Statc land must be limited to cxisting roads and trails with no
unauthorized ecxpansion of off-road vehicle usec.

Lessces arc protected from liability claims through cxisting laws.
Governor Stcphens, Attorncy General Racicot, Mike Cooncy, and other Land

Board members agree somcthing must be done to permit public accecss on Statc
land.

Surveys done by the Department of Siate Lands show 86% of
Montanans want toe open access. That is a lot of interest.
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My name is Noel Rosetta., I am a hunter and fisherman. I believe the publie
has a right to use our state land under applicable.laws. I support House Bill 778 for
the following main reasons:

1. Multiple-use is guaranteed under the Act of 1969 and has been reinforced
by recent opinions of the court and a legislative auditor's report.

2. All other western states have opened state lands to public use and
thereby have expressed their opinion that the public use is right and legal.

3. Although the public is taxed to pay costs of state\}and administration
they are presently denied use of these lands. It is only fair té correct this by
opening this land to multiple-use. "

I, About 80% of all state land can be reachd by roads, trails, or by land
bridges of other public land (National Forest or BIM land--so tréspass is not a major
concern). ' o

5. Many other questions on fire, weeds, location, et cetera, have already
been taken care of by applicable laws and actions, '

6. HB?778 does not require an Environmental Impact Statement (EIS).

On the other hand, the Governor's bill, HBWOl, does require an EIS: that
may delay opening these lands for up to 3 years. This will cost the state about
$650,000 to accomplish what appears to be already a fact.

This issue has been stalled Tor the last @5 years or more. This situation
can be effectively redressed by passing HB778.

Noel Rosetta

1100 Missoula Avenue
Helena, MT 59601
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The main thrust of rhy talk is to impress on you the importance of access on all public
lands and the interrelationship and volume of these public lands, including State
school lands and federal lands.

First, | would like to give you a couple of examples to strengthen my point and show

you the frustration residents and non-residents face when they look for places for
recreation.

. ,

‘ In the Tom Miner Basin, Bruce Malcolm of Dunavant Enterprises, Inc. leases one
section of State school land, which is blocked to the public. By blocking this one
section of public land, thousands of acres of Forest Service land are blocked also.
Only his wealthy clients have use of these lands.

Mr. Gene Ayres, formerly of California, leases nine square miles of public State land
near Bozeman in the Bear Canyon Management Area, which is padlocked and
painted orange. Although Mr. Ayres holds the grazing leases on this highly valued
recreational land, which at one time included the Bear Canyon Ski Lodge, he controls
the ten sections of Forest Service land adjoining it.

I would like to read you part of a letter from Don Schauffler from Ennis. This letter
emphasizes that he crossed from Forest Service land to State schoo! lands.

Bill Meyers in the Gallatin Canyon leases 1-1/2 sections of State school land, thus
blocking over ten sections of prime wildlife habitat on Forest Service lands.

South of Butte, along Interstate 90 near the Divide exit, Matt Urick leases three
sections of State school land which are posted and blocked. Again, closing off
thousands of acres of BLM land including the Humbug Spires Wilderness Study Area.

This has been going on all over Montana and is rapidly accelerating. It must be
stopped. It would probably be easier to ask where in Montana isn't this happening to
our pubhc lands - we haye all kinds of examples where it is happening.

Access was the key Issue brought out in Ted Schwinden's Recreational Forum by
citizens from all across Montana. The problem is compounded even more by the rapid
rise in the value of recreation and wildlife. Montana has the best of everything, yet a

large majority of Montanans complam that it is harder and harder to find places for
recreation.

Leaseholders are violating their lease agreements by either sub-leasing to special

“interest groups or charging fees for huniing on public lands where they only hold a
grazing lease. Public agencies are also violating the multiple use act by allowing
these single uses to dominate our public lands.

This was brought out by a recent sting operation in the eastern part of the state. The
Fish and Wildlife Service found numerous infractions of illegal guiding on public iands.
If the BLM and Forest Service could do more monitoring, they would detour much of
the illegal guiding on our public lands.

[
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DAT 0 - /‘;-

held under contract of sale or lease with purchase with leasé mo a

eys applicable to purchase price by any persqn for his exclusive use, shall be

subject to assessment to purchaser or lessee for ad valorem property taxation.
History: Ea. See. 1, Ch. 39, L. 1965; R.C.M. 1947, 84-204.

16-24-1202 TAXATION

16-24-1202. Taxable interests in state and other exempt prop-
erty — assessment. When such property is\held under a contract of sale
or other agreement whereby on certain payment or payments the legal title
is or may be acquired by such person, such property shall be assessed to such X
person and taxed without deduction on account of the whole or any part ofy
the purchase price or other sum due on such property remmmng unpaid, pro-
vided that the lien for such tax neither attach to, impair, nor be enforced
against any interest of the state of Montana or any department, agency, or

subdivision thereof. [
s L0y T~ Bt Soc2, Che 39, L1965 R.C.M 1947, 84208,

oo £ e .,

_collected a tax upon the posaemon or other beneficlal use enjoyed by any
private individual, association, or corporation of any property, real or per-
sonal, which for any reason is exempt from taxation. No tax may be imposed
upon the possession or other beneficial use of buildings owned by public enti-
ties and located upon public airports. However, privately owned buildings
located on such airport property are subject to tax. No tax shall be imposed
upon the possession or other beneficial use of public lands occupied under
the terms of mineral, timber, or grazing leases or permits issued by the
United States or the state of Montana or upon any easement unless the
lease, permit, or easement entitles the lesses or permittee to exclusive posses-
sion of the premises to which the lease, permnt. or easement relatés. The tax
shall be imposed upon the possession or other beneficial use of an electric
transmission line and associated facilities, except that lines and facilities of
a design capacity of less than 6500 kilovolts shall not be subject to the tax.
(Last sentence applicable to taxnble periods beginning after

December 31, 1983.)
History: Ea. Sec. 1, C. 370, L, 1969; lmd See. 1, Ch. 387, L. 1977; R.C.M. 1947, 84-207; amd.
Sec. 3, Ch. 683, L. 1983,

mpller's Commants.corummn,ra. able periods beginning after December J,
1983 Amendment: Inserted last sentence.>~-*1983%% ..., o
Applicabdility of 1983 Act: Section 7, Ch. 683, Rl OO

L. 1983, provided: “This act is npplicnblo to tax-

156-24-1204. Rate of privilege — tax credit for federal pay-
ments in lieu of taxes. The tax imposed upon such possession or other
beneficial use of tax-exempt property shall be in the same amount and to the
same extent as the ad valorem property tax would be if the possessor or user
were the owner thereof, provided that there shall be credited against the tax
80 imposed upon the beneficial use of property owned by the federal govern-

ment the amount of payments which are made in lieu of taxes.
Histecy: Ea. Sec. 2, On. 370, L. 1969; R.C.M. 1947, 84-208.

Cross-References F yo J vse Front
Federal sums in lieu of taxes, Titls 17, ch. 3, v av ¢
partd, - vse X-Q'

EKCLUL"" Pt 7‘4.\(
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In your recent correspondence you inquired if leased land which
was posted should be subject to taxation under 15-24-1203, MCA.
More specifically, you inquired if leased land which was posted
against trespassing or other private use would be subject to
privilege use taxation, s

-C.J.\L‘W
ARV

v-d
Ina wed

' .. The application of this statute in Montana to public land gener-
- . ally centers around an "exclusive use" test. If an individual
j . enjoys the exclusive use of public land which is otherwise tax

. exempt, then our responsibility is to assess privilege use tax
under 15-24-~1203, MCA. As you can _sgee from reading the statute,
however, there are specific prohibitions aqainst the application
of beneficial use tax to grazing leases or easement of gtate
lands unless the lease provides for exclusive use of ‘the_land.

a cleaw -
‘ ba
____ ar\l._§~4klgg}_

In the example you raise, I presume the lease provides for the
lessea to post the property against trespass during the period of

the lease. If that is the case, it would be my judgment that o
_land should be subject to privilege use tax.™ ”’;f:iﬁ i

.- Before we would make a final determination in this matter, it
=i would be helpful to be able to review sample copies of leases .
: which have been issued to individuals who are posting the leased “

lands. . :

If we were to levy privilege use tax assessments, we are required

by law to classify the lands according to their use. From your ﬁ
‘ example it would appear the land would be classified as grazing 2
' land. The assessed value of average grazing land in Mo E(
ntana i
$3.72 per acre. It is classified in class 3 at a 30% tax rate?
iﬁ ygulasgugﬁ the azgrage mill levy to be about 220 millsg for :
ral lan at would calculate to a tax bill of ;
or less than a quarter. $.243_per_acre, :
T e ‘ Sincerely,
ﬁ} res
a®
U .*
e ‘7\
Gregg Grbepper, Administrator 85 &8
Property Assessment Division

GG:kc :
995
cc:y Dan Bucks "

) . John LaFaver
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Tommittes:

b
e namg 15 Alan W. Rollo s 1oan resding tentidkn, zreszaterd by aur
members in Freat Fallz whe oare unshle o stienmd todas
*

A oguppnrt HBYTE for many renzang, but allowins recresticesl uss of
stete lande under tha multi-uge concept nz Prescribed 3f taw 13 tha
st inpordant consideration, ‘

enonfoour sureoundio s states have thelc state lands open to all
citizens for recreational use undesr the multi-use cancept. Wnile s
have this same nandaded multli-uge conceest in Monzana, (1 has only haen
ir %ﬁamry aﬂd net inm facts based, wa have bean told, on egonewic
faciors. MEYVR addresses this enonomic ua By having the smortamer

izs
cay far t%‘a riaht of nulti-~usg. Oportsmen hava and are gtill willirg
boomay for ahat thery use.

/
Wl seortsmern in surrounding states have nnjryﬁﬁ tha mprne{ii:s of
g oy lticyuze with pe financial re~inbursoment ‘hn sEortanes of
oakana bave adidreszed this financial ouantun L assessing a fze fol
cegrEsvienal Lse ¢ ostate lands, Hall of the mr“mr gues to the
cesartnent of State Lande for manszement aﬂd the othar half gass to
the state cﬂo:. truet, who shouid be the ultimate bensficlary.

The intent of this »ill is not to interfere with the rights of *he
LEEaen, bhut e cumnly wi*h the multi~use conoerd, We askrowledys thas
rhare may oo o3 'cmrellzng need to restrict or close public acrese for
5 spactfic claszification of land, ie. the 12% of s*aty lsnds uti}i#aﬁ
for croes should be denied access during the growing Rericd. Thiz BIL1T
sddresses thiz issue, enabling the board tb close any secticn whan |
cunvinecing evidense dictates,

There 15 alss a consecn of potential wrcpgrty damage anct liabilitw.
Thare ars MJ*%‘;*f we tu protect the lmasse, which should keen this
problem to g micimun +Q*“unr propeyr emforserent of +n§3§ Eeropriate
regulations 11 'gven goes a stzp farther by silowing access do
oty *hose thathgar be reacthed by 2 public right of way, npt
through o t worty, T4 algo states that vehicle use weuld be
Vimited Yo exizting roads and traiils, with no expansion of off-road
vahicle us 1

3
-
i
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Far more than 3 cdecace we have attsmpted to rezolve thiz matter
throuan the State Lands Brard to no avail, Thiz &1, as »ou can zae.
nax been thoroughly resszarched to eliminate those potential)l problons
thnat the S+ate Lands TLoard and o*hers are concarned about. ,e% wz oall
put this icsue behind us by passing HE778.

Sincerely,

Mo Lo N2,

filan W. Rollo

Breat Falls Spokesman

Th2 Montana Coalition for
Appropriate Managemernt of
C+ate Land
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February 18, 1991
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According to Montana's Multiple Use Law and &' Constitution, State land is public land.
In order to better administer State land, as early as 1967, the 40th Montana Legislature passed
Senate Joint Resolution 19, which requested the Governor to appoint a committee to study the
diversified uses of State land and to recommend such plans and programs as the Commitiee
deemed necessary to provide for the better overall use of State land for both recreation and
agricultural pursuits to the fullest benefit of the public in general.

The Committee, including then Commissioner of Siate Lands Mons Teigen, made an
important endorsement for multiple use management of State public land. Among other things,
the Committee recognized grazing, agriculture, or recreation may be the highest and most
important of a single parcel of land. At another meeting, Mons Teigen stated the Committee
envisioned even berry-picking as being included in multiple uses.

The Committee came ub with a definition of the multiple use concept which is identical to
the definition adopted by the Montana Legislature in 1969.

(1) The board shall manage state lands under the mulliple use management concept
defined as the management of all the various resources of the state lands so that:

(a) they are utilized in that combination best meeting the needs of the people and the
beneficiaries of the trust, making the most judicious use of the land for some or all of those
resources or related services over areas large enough to provide sufficient latitude for periodic
adjustments in use to conform to changing needs and conditions and realizing that some land may
be used for less than all of the resources; and

(b) harmonious and coordinated management of the various resources, each with the
other, will result without impairment of the productivity of the land, with consideration being
given to the relative values of the various resources.

(2) If a parcel of state land in onse class has other multiple uses or resource values
which are of such significance that they do not warrant classification for the value, the land
shall, nevertheless, be managed insofar as is possible to maintain or enhance these muiltiple use
values.

A third statue 36, provides that the department inventory such items as wildlife use,
public use, aesthetic values, and cultural values prior to the classification of state trust land.

Although, recreation is not specifically mentioned in the multiple use management plan,
neither is grazing or agricultural.

On the back of each grazing lease, multiple use is clearly written.

Despite the direction provided by the Legislature, the Department of State Land has failed
miserably to live up to their commitment to the people of Montana. This was pointed out by the
general public for many years and by Legislative Performance Auditor, Jim Pellegrini, in June
1983 and again in March 1990.

In depositions taken from Dennis Hemmer, past State Land Commissioner, Hemmer
acknowledges that although many things were promised to the public concerning multiple use
and a recreational Inventory, nothing was done (Deposition Exchange 56, pages 54, 48, 49).
Hemmer further testified that there were gross screens used to exclude land as recreational.

" Clearly, the Department of State Lands has done everything possible to fool the public.
This is pointed out again in the State's motion to dismiss a lawsuit and Judge Sherlock's
response, pages 36, 37, and 38, "The Constitution gives the Legislature the
discretion to pass a multlple use statue and the Legislature did so. Fallure to
follow this statue would seem to conflict with Legislature's Constitutional grant
of authority to enact such a law which was somewhat foreshadowed by the
delegates.”

If we were not supposed to have a multiple use law, why was it enacted?

The Montana Rangeland Resource Act 76-14-102, clearly points out that wildlife
habitat, recreation, and ranching are part of the act. Obviously, state land is part of Montana.

Tohn Cafho
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HE__ 299

Representative Thomas N, Lee
Capitol Station '
Helena, Montana 59620.

Re: House Bill #399 - introduced by Mary Ellen Connelly
Committee Hearing - Natural Resources Committee
3:00 P.M. Monday - February 18, 1991

Dear Tom;

I would appreciate it very much if you would see that my
opinions on the above H.B. 399 are made known to the com-
mittee, and also that you would urge the committee mem-
bers to vote in favor of it.

It is my understanding that H,B. 399 reiterates and con-
firms the present State (of Montana) Subdivision and
Platting Act, as regards the Occasional Sale Provision
and the Direct Family Transfer FProvision, among.other
items,

It (H.B. 399) also overrides or negates local policy such
as the infamous Flathead County Resolution 509, now in

it's third revised form, In my opinion and experience
Flathead County Resolution 509 takes away basic' landowner-
ship rights, and 509 is in direct conflict with the State
Subdivision and Platting Act, in many areas. 509 virtually
eliminates the Occasional Sale Provision as a subdivision
vehicle, or possibility, in direct conflict with the State
Act, in that 509 requires the landowner to prove that he
has the right and the need to divide off a parcel of land
AND that he has never used the O:casional Sale Provision

on the particular parcel of land at an earlier time, Flat-
head County Resolution 509 also says that a Direct Family
Transfer provision can not be used to transfer a parcel of
land to one's Mom or Dad; if a person's Mom or Dad are not
eligible for the Direct TFamily Transfer . exemption Provision
how would you define Direct Family?

Flathead County Resolution 509 assumes that the landowner/
taxpayer is evading (EVADING) the Subdivision and Platting
Act and 509 places a heavy burden on the landowner/taxpayer
to prove a basic right.

The State Subdivision and Platting Act has been a fairly
good vehicle, and it should not be derailed by local rules
such as Flathead County ResoTution 509.
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HOUSE NATURAL RESOURCES COMMITTEE ' L4C>I - .
y o B.
February 18, 1991 ‘H 1K

TESTIMONY ON H.B. 401 & H.B. 778

Mr. Chairman and members of the committee. My name is Jim
Peterson. I am a farmer and rancher from Central Montana
and my family operation includes state land. I also am
representing the Montana Stockgrowers Assocxatlon,_whiqh;;;wﬁww;wwmwbmé
reprasents more than 3,000 livestock producers in Montana, .

the Montana Cattle Feeders Association, the Montana Wool

Growers Association, many of whom have state leases w1th1n

thelr operat1ons.

S N S SNV 359 PRV

Montana Stockgrowers Ass c1at10n rlses’1

401 and in .adamant opposxtion to. H B. 778.”?

.

b;llskaddress the aue ti n. qf rec‘ t onal acces;
N BTG e b it i) %

respon31b111ty, must get optzmum value for the - ST
recreational attributes of the tracts of land which w111 e

be impacted by any policy implemented. A responsible '

decision cannot be made with regard to the value of the

recreational attributes on such lands until the land ‘ .
itself has been identified. The Department of State Lands ‘
must determine which tracts of land are accessible without

trespass across private property. An assessment cannot be

‘made by simple reference to a map. For example, maps

prepared by the U.S. Forest Service and the United States




Bureau of Land Management do not always differentiate
between public and private roads.

Once the tracts are identified, it will then be necessary
to determine in some systematic way to the value of the
recreational attributes on the accessible tracts. Some
analysis of this must be conducted before the value of the
recreational attributes can be established to the degree
that is required to satisfy both the Environmental POllCY
Act and the trust obligation of the Board of Land
Commissioners.

When land location and recreational value is determined,
then it becomes the responsibility of the State to perform
~the tasks (that protect the land) .which historically have
been performed by the agrlcultural lessee. Some of the
tasks include: . Lol T

”¥Veh1cular'trafflc”control.ﬂ~ :
is prohlblted someone has to make sure 1t does not

6."'Pf-etectzoé'of personal ,property -and zmprovements
f~-water tanks, wzndm1lls, 1rrxgat10n systems and
buzldlngs. E FT

All of these issues must be addressed, along with damage
reimbursement when damage occurs. Each of the above costs
must be correctly detarmined. If the Department, or this
legislature, does not assume the responsibility

-~ contemplated by any new arrangement, and the the new
program is not fully funded, the result will be
deterioration of the state school trust lands. And this
would be an abrogation of the Land Boards trust
responsibility.



’ H.B. 401,

;,"_-5;.;;‘{3;_{‘ 28
gare__&-18 =11
RE___ Mol 778

The agricultural community believes that a decision with
regard to recreational access to state school trust lands
may not properly be made until all of the information
-affecting that” dec131on is ‘available to the Board of Land
Commissioners. ~And that information must be all '
incompassing and accurate. The recreational EIS that is
currently included in the Governor’s budget would provide -
that information. .-And H.B. 401, with:.some funding _..__ ... . .. ‘" -
changes, would provide the mechanisum to implement what '
could be a very workable program.

However, the sledge. hammer approach proposed in the H.B.
778 is not the answer and will contlnue to polarlze the .
1ssue worse 1n the future.‘ ’

wwa strongly
?sub—commzt,

’Thank you.‘
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TESTIMONY ON H.B. 40l & H.8_ 778 DATE_ 2~ 1§ -9 ]

HOUSE NATURAL RESOURCES COMMITTEE
February 18, 1991

Mr. Chairman and members oT the committee. My ngme 13
Robert DuPea. 1 am a farmer and rancher from whxte
Sulphur Springs. I rise in support of House Bill 401 and

in opposition of House Bill 778.

It is the obligation of the trustees of the educational
trust fund to maximize the recreational returns to the

school trust. If recreational access 1s granted, it will
then require the state of Montana to become responsible

for the following:

1. Proper managment and maintenance of the game
resource.

2. Vehicular traffic control.

3. Fire protection and suppression, and prevention.
4. Control of noxious weeds.

5. Protection ofmtha livestock grazing on state land.

4. Protection of personal property and improvements
--water tanks, windmills, irrigation systems and
buildings.

Each of the above costs must be correctly determined. If
the Department, or this legislature, does not assume . the
responsibility contemplated by any new arrangement, and
the new program is not fully funded, the result will be
deterioration of the state school trust lands.

Thank you.
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MY NAME IS BOB FOUHY. I AM A LIFE MEMBER OF THE NATIONAL RIFLE ASSOCIATION,

AM A HUNTER SAFETY INSTRUCTOR FOR THE DEPARTMENT OF FISH, WILDLIFE AND PARKS, PRESIDENT
OF THE WEST DANIELS GUN CLUB, A BOARD MEMBER FOR THE LAND MANAGEMENT.COUNCIL, A DEPUTY
SHERIFF FOR OVER 20 «YEARS FOR DANIELS COUNTY, AND I LEASE SCHOOL TRUST LANDS.

I HAVE ALWAYS ALLOWED HUNTING ON THE SCHOOL TRUST LAND WHICH I LEASE. THIS HAS
MAINLY BEEN POSSIBLE BECAUSE I CURRENTLY HAVE THE AUTHORITY TO PROTECT THESE LANDS FOR
THE STATE OF MONTANA AND MY LEASE-HOLD INTEREST.

SINCE I AM A LAW-ENFORCEMENT OFFICER,‘I AM ALSO AN EX-OFFICIO WKRDEN FOR THE
DEPARTMENT OF FISH, WILDLIFE & PARKS.

DANIELS COUNTY IS‘24Z SCHOOL TRUST LANDS WITH THE BULK OF THIS BEING IN THE
WEST END OF THE COUNTY. THIS AREA IS A MYRIAD OF SCHOOL TRUST LANDS AND PRIVATE
LAND, AS YOU CAN SEE BY THIS MAP. THERE IS VIRTUALLY NO %}M LAND IN THIS COUNTY.

AS IT STANDS, EVEN NOW, IT IS ALMOST A TOTAL IMPOSSIBILITY TO ENFORCE THE
EXISTING STATE STATUTES IN REGARDS TO THE WILDLIFE LAWS IN THIS AREA. EVEN THE
LOCAL PEOPLE HAVE NO IDEA WHERE STATE LEASE BOUNDARIES ARE IN RELATION TO PRIVATE
LAND.

WE HAVE ONLY ONE LOCAL WARDEN IN THIS AREA AND HIS DISTRICT IS THE LARGEST IN

MONTANA-~-ROUGHLY COVERING THE AREAS OF DANIELS, SHERIDAN, AND ROOSEVELT COUNTIES.



THIS LEGSLATION [HB778] WOULD EFFECTIVELY TAKE AWAY MOST OF THE REMAINING

ABILITY OF THE.LEASE-HOLDER TO PROTECT THESE LANDS FOR THE COMMON GOOD OF THE

PEOPLE OF MONTANA. THE LESSEE IS DIRECTLY RESPONSIBLE FOR THE PHYSICAL APPEARANCE

OF THESE LEASES. 1IN RECENT YEARS, THE DEPARTMENT OF STATE LANDS STRIPPED THE LESSEE

OF THE ABILITY TO. POLICE DAMAGES TO AND GARBAGE LEFT ON THESE LANDS BY SEISMOGRAPHERS.

THE RESULT WAS INCREASED GARBAGE AND MORE DAMAGﬁé ALL WHICH HAS TO BE PICKED UP OR
.
CORRECTED BY THE LESSEE WITH VERY LITTLE COMPENSATION FOR HIS ADDED COSTS, LABOR
AND TIME. THE PICTURE IN THE UPPER LEFT-HAND CORNER OF THE HANDOUT EFFECTIVELY
ILLUSTRATES JUST bNE INSTANCE OF THIS.
|

BEGINNING WITH SECTION 8 UNDER SECTION 87-1-102 PENALTIES, OF HB 778, WHILE
THE NEW INCLUSIONS WHICH ARE INSERTED IN CURRENT STATUTES MUST BE WELL INTENTIONED,
IT BASICALLY ONLY AMOUNTS TO A LIP SERVICE AND NOTHING ELSE BY THE PROPONENTS OF
THIS BILL. IT IS UNDERSTANDABLE THAT THEY CANNOT REALIZE THAT THESE STATE STATUTES
ARE ALMOST UNENFORCEABLE WHEN THE ABILITY OF THE LESSEE TO POLICE THESE LANDS IN AN
AREA LIKE THE WEST END OF DANIELS COUNTY IS REM;;ED. %HE;;rARE MANY MORE AREAS
SUCH AS THIS IN EASTERN MONTANA.

BY GRANTING WHAT WOULD BASICALLY BE UNLIMITED ACCESS THIS AREA WOULD BE OVER-RUN

WITH HUNTERS AND RECREATIONISTS SINCE IT WOULD EFFECTIVELY BECOME OPEN PUBLIC LAND

FOR RECREATION IN A HUGE AREA WHERE THERE IS NO BLM OR FOREST SERVICE LAND.

it 7
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Whitetail buck became entangled in A collection of beer cans, cartridge cases,
seismograph wire left on state lands pop cans, shotgun shells, oil cans, and
shortly before hunting season. Left seismograph litter left by hunters,

front leg was dislocated and wire was recreationists and seismographers.

choking the animal to death.

EXHIBIT.
DATE_SR - I¥-<|
ne_ ol - 118

Track damage left by hunter's vehicles Track damage left by hunters chasing deer
leaving a main road into CRP where there with a pick-up truck in a stubble field
was not an approach. Where one goes, that had just been planted to winter wheat.

they all go.



. MONTANA FARM BUREAU FEDERATIQ{XTL&\‘fLML

502 South 19th * Bozeman, Montana 59715

Phone: (406) 587-3153 H%

BILL # HB 401 3 TESTIMONY BY: Lorma Frank

DATE 2/18/91 ; SUPPORT  Support  ; OPPOSE

Mr. Chairman, members of the committee:
For the record, I am Lorna Frank, representing over 4,000
Farm Bureau members in the state.
We support HB 401 as it addresses many of our concerns on
leasing state land for recreational purposes. It addresses compensation
to other lessees for damage to their improvements, prohibits trespass
onto private property, and addresses the weed control issue. It
also limits the liability of the state and the lessee.
As we see it, the bill would not go into effect until after
the EIS on recreational use of state lands is completed. The EIS

is essential in determining where we are now, and where we want

to go in the future.

SIGNED: /<;Z7i21/1u4&_, 122;;:g,,b,£__

[
—=== FARMERS AND RANCHE/RS UNITED ==
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FOR REPRESENTATEYRGHINDA NELSON

DATE_X=1§-9!
HB_ 11X

We the undersigned residenis of Daniels county,which has 23,8%

- of the School Trust Lands in Montana,do strongly oppose HB 778..

We urge you to kill this bill in committee,

NAME OCGUPATION
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MT Auc\ubm'\ Counci]  Janet tllis Eﬁw

Audubon Fact Sheet: House Bifl 351 HB_ &

Purpose:

* House Bill 351 is designed to inciude ml_du_fg as a factor to be considered in the
Better Management Practlce (BMP) of timber harvest.

Reasons that HB 351 is necessary:

* Present BMPs in Montana's forests are yoluntary and are gnly designed to protect
water quality.

* Wildlife is greatly affected by timber harvest due to loss and destruction of habitat.
The bill addresses the impact of the following upon wildlife but does ngt prohibit the
occurrance of :

1. timber sale planning.

2. road construction and reconstruction.
3. timber harvesting.

4. site preparation.

What HB 351 may be able to do:

* The following is a list of factors that other states, like Washington, with wildlife
considerations in forest management consider:
. road density .

snag retention
. clear cutting (ie. size and location) wetlands
. regulation of road location
. maintainance of habitat diversity
. maintainance of vegetative diversity
7. protection of water quantity and quality

oM AWM~

* This piece of legisiation would add wildlife to the yoluntary BMP guidelines.

Goals:
* House Bill 351 will recommend to : -
1. provide the greatest diversity of habitats, pamculariy npanan wetlands, and
old growth forests.
2. assure the greatest diversity of species within those habitats.
3. protect the water needs of fish and wildlife.

House Bill 351 is a small but yitally important step in the protection of wildlife. This bill
does not set mandatory regulations. It would be a yoluntary action for BMPs. Itis a
pecessary step in the direction of protection and survival of wildlife species and
habitat.
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PATE. 2 18-9]
HB—_ S/

House Natural Resources Committee

February 18, 1991

Testimony of Jeff Jahnke
Forest Management Bureau
Department of State Lands

HB 351

In order to comply with existing hazard reduction laws,
private loggers and landowners currently notify the
Department of State Lands in advance of all forest
practice activities. When notification is received, as
required by legislation passed during the last legisla-
ture, information regarding best management practices
for water quality and soil productivity is distributed.
At the same time, the Department identifies those loca-
tions with a high potential for water quality problems.
If this high potential exists, an onsite consultation
prior to the beginning if the forest practice is con-
ducted by the Department.

HB 351 directs the Department to distribute wildlife
information as well as water quality information when
notified of a forest practice. The Department would
provide information provided by the Department of Fish
Wildlife and Parks and developed by the Department of
State Lands and others through the forest stewardship
program. The Department would not develop additional
wildlife BMP's as a result of this bill. The Depart-
ment of Fish, Wildlife and Parks would be requested to
provide criteria for onsite consultations. They would
also be asked to participate in consultations selected
as a result of wildlife concerns.
P

The Department supports HB 351 and, with the coopera-
tion of the Department of Fish, Wildlife and Parks,
could carry out the act without additional resources.



DATE. o/~ 18 ~ |

. HB__ S

' MONTANA FARM BUREAU FEDERATION

502 South 19th ¢ Bozeman, Montana 59715
Phone: (406) 587-3153

BILL # HB 351 ; TESTIMONY BY: Lorna Frank

DATE 2/18/91 3 SUPPORT ; OPPOSE Oppose

b

Mr. Chairman, members of the committee:

For the record, I am Lorna Frank, representing The Montana
Farm Bureau.

We oppose HB 351 as it is written. our concern is that the
harvest of trees could be curtailed by including wildlife as a
factor in the management of forest lands. We would not want to
see that happen, since it would close down a vital industry in
Montana, put people out of work, and the state would lose more
of its economic base. The Department of State Lands would lose
a vital management tool if that were to happen.

On the federal level, we have seen the sale and harvest of
trees fall off dramatically due to appeals and we would hate to
see that happen with state land.

We urge this committee to not include wildlife iﬁ the management

L2

of state forest lands since they are already beiné‘éonsidered.

SIGNED:,%/‘:/;L“_, Z//‘r«@«,,é 3

—=— FARMERS AND RANCHERS UNITED ==



EXHIBIT.36__
DATE_A—-1¥- 9/
HB___ 23S/

WITNESS STATEMENT

To be completed by a person testifying or a person who wants
their testimony entered into the record.

Dated this ,/8> day of fC%Z/ . 1991,

-

Name: JO BRUNNER

CIATION
L

501 N. Sanders * Helena, Monlana 59601 * (406) 442-9666

Appearing on which proposal?

_ IR 3s7
Do you: Support? Amend? Oppose?__ X

Comments:

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY



EXHIBIT_37

He\m\

STATEMENT IH SURFORT OF HB 299 BY: CHET DREHER
19462 COLORADD GULCH
HELENA, MONTANA
FEERUARY , 1591

M. Chairman, Mempers of the Committse:

in othe spring of 1788 an old acguaintanc2 and Triend, Bill

FETNS ., came To HMelena from his home in Florida to attena the funeral
of his uncle, and stopped in to sse us. When my wife and I first
became: land owners in Colorado Gulch in 1242, we began an ne2ighborly
ABSO0 i

iation that included Bill’'s mother, brother,two uncles and one
n., and through them, Bill his wife and two children. BRecauss
1’5 zlose association with relatives and friends here, he

if we had ground we could s2ll him on which he hoped ta erect
er home to which h2 and his family could retreat.

.
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I took Bill wup the mountain and snowed im & glisce of
ground. He was pieased with the acerage, we nri=2fly talked price,
came to an dnderstanding, Lut I told him selling it might b2 subject
to new =ubdivision r2gds passed by lLewis and Clark County. “Fine,”
h2 said. "Go through the hoops and when that's completed, we’'ll
Zlose the deal.”

We wrote to the lewis and Clak County Attorney asking whether
the proposed transaction would be legal under the terms of the new
subdivision regulations.

We rsceived a response from the County &ttornev which
reques ted further information, including all of the land
bransactions we had =ngaged in. We fwnished the information.

The response we then r2ceived, to put it gently., was pretty
astonishing. The Zounty Attorney couldn' t tell us, "No, it can’'t be
sgid." nor could he tell us, "Ye2s it can be sold." lUnder the terms
af the new r2guliations, & committee consisting of the County
Commission, the Clerk and Recorder and the County Attorney, or their
designates, would have to make the decision. Tmagine. A law so
ambiguous the County Attaorney alone could not determine whether or
not o proposad use of the occasioanl sale exemption would or would
naot be in violation of the law. He did say, hawever, that due to our
past use of the occasional sale provision, we might possibly be
found in violation.

He also said that not all was lost. FPFossibly, by our
consultation with the County Flanner, this proposed transaction
might be approved. That further astounded us. It was as though
perhaps in the past we had erred by use of the occcasional sale
exemption, but atonement could be purchased with a fee paid to the
county planner.



=age two
Srtatzment in support of HBE 379

First, we had paid for legal advice many vears previously,
aot an how to evade the intent of the subdivision law, but how to
conftorm o 1t. Second, we had rigidly conformed to all the laws and
r2gs., paid all the review fees requirea by DHES, the County Health
Department and the Clerk and Recorder ‘s officz, and we were and are
gt the opinion that we have always conformed to the law.

We thereftore proceeded to have the tract surveyed, hired a
hackioe to dig test holes required by the local Health Department,
hadg the sanitary rastrictions lifted by the Department of Healith,
took the paper *to DHEE where they reviewed all of the foregoing, and
took i1t bthern to the Clerk and Recorder whers the aforszmentioned
committee met and reslected the transacticn. 0Ouwir cost to that point
was $273.87, sxclusive of the preparation of the deed.

Wwe hired an attorney and appealed to the County Commission,
the same body that had written and passed the regs, and were not too
surprised when it upheld the decision of the committee, since it is a
component of the commitiee. As I mentioned earlier, we had
corresponded with the County Attorney, and he assuwed us that no one
At the county level was accusing us of violating the law. Thus we
were quite surprised when we received the opinion of the Commission
stating:

".v.8ince 1981 (you have!...circumvented many
regulations...all in vielation of the Montana Subdivision and
#latting Act.”

Judging from what I read of my copy of that law, my wife and
I, and quite possibly my €on and his wife, are now subject to a fine
of $£500 and three months in jail. My wife and I-.derive some small
comfort recalling we had voted for the new county jail.

We again required the services of an attorney to appeal to
the District Court, and if we lose at that level we must go on to
the Supreme Cowrt. Our costs are now into the thousands of dollars
and we have yet to be heard in District Court.

For all of the above reasons I strongly support House Bill
3299. 1 have carefully read the bill and see only one portion that
Jives me concern. That is lines two and three on page five which
may provide certain county agencies the opportunity to make a
subjective judgement as to what constitutes "public health, safety
and welfare." 1 respectfully suggest that porticn be stricken or
more strongly defined.

Thank you for this opportunity to be heard.
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EXHIBIT__ 38

=
DATE__ 0-|¥-
[

Representative Thomas N, Lee
Capitol Station . '
Helena, Montana 59620

Re: House Bill #399 - introduced by Mary Ellen Cénnelly
Committee Hearing - Natural Resources Committee °
3:00 P.M. Monday - February 18, 1991

Dear Tom;

I would appreciate it very much if you would see that my
opinions on the above H.B. 399 are made known to the com-
mittee, and also that you would urge the committee mem-

.

bers to vote in favor of it.

It is my understanding that H.B. 399 reiterates and con-

- firms the present State (of Montana) Subdivision and
Platting Act, as regards the Occasional Sale Provision
and the Direct Family Transfer Provision, among.other
items.,

It (H.B. 399) also overrides or negates local policy such
as the infamous Flathead County Resolution 509, now in

it's third revised form. In my opinion and experience
Flathead County Resolution 509 takes away basic' landowner-
ship rights, and 509 is in direct conflict with the State
Subdivision and Platting Act, in many areas. 509 virtually
eliminates the Occasional Sale Provision as a subdivision
vehicle, or possibility, in direct confliet with the State
Act, 1n that 509 requires the landowner to prove that he
has the right and the need to divide off asparcel of land
AND that he has never used the O:casional Sale Provision

on the particular parcel of land at an earlier time, Flat-
head County Resolution 509 also says that a Direct Family
Transfer provision can not be used to transfer a parcel of
land to one's Mom or Dad; if a person's Mom or Dad_are not
eligible for the Direct Family Transfer . exemption Provision
how would you define Direct Family?

Flathead County Resolution 509 assumes that the landowner/
taxpayer is evading (EVADING) the Subdivision and.Platting
Act and 509 places a heavy burden on the landowner/taxpayer
to prove a basic right.

The State Subdivision and Platting Act has been a fairly
good vehicle, and it should not be derailed by local rules
such as Flathead County Resolution 509.
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DATE_~2—/ X 34

HB__ 299 _

PUBLIC WORKS DEPARTMENT
February 15, 1991 ADMINISTRATION DIVISION
510 N. Broadway, 4th Floor
Billings, Montana 59101
Office (406) 657-8230
House Natural Resources Committee FAX (406) 657-8293

REFERENCE: HOUSE BILL 389 o

* HILLINGS

Ladies & Gentlemen:

I am here today to testify in opposition to House Bill 383. Basically,
House Bill 399 would make it impossible for local government to properly
plan and develop the property within their community. The result of
this bill would be improper platting and subdivision which would
drastically increase the cost of providing services to future
generations.

In 1985, the City of Billings was tasked with supplying sanitary to area
known as Billings Heights. This area served as home for more than 5,000
people, but had largely developed prior to the 1972 Subdivision and
Platting Act. Thus, the property was developed much the same as would
cccur if House Bill 399 became law. In addition to very major expenses on
this sewer project, it was necessary to obtain over 3,000 easements to
cross private properties in order to provide a basic sanitary sewer
system to this area. Needless to say, this type ef construction is
extremely costly and the property owners and the community paid the
bill for the lack of proper planning in this area. If House Bill 3393 is
adopted, it would create a situation where proper planning and
subdivision could not take place.

Please kill HB 399.

Thank you for the opportunity to present this testimony.

Sincerel}}, L

- - -

K"enf Haag, P.E.

Director of Public Works

KH:csb 70
illingsTride:
City-wideo
' 2K )
-
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February 18,1991

To: House Natural Resources Committee
From: League of Women Voters of Montana
Re; HB 399

The League of Women Voters opposes HB399. Passage of this
bill will be a step backwards in many areas of subdivision
review.

The definition of occasional sale will allow a person
more than one sale a year if they own more than one parcel
thus further opening up the abuses of that exemption.
Section 4 (4) and (5) will place local governments in
constant litigation proceedings. Local governments are
underfunded and understaffed and this additional cost will
have a chilling effect on subdivision review. Section. 6 (3)
also will tie the hands of local officials in providing for
the "orderly development of their jurisdictional areas™ with
the use of the vague word "presumption”. Again thim will
open the door for litigation.

The new Section 3 will deny local government the
authority to regulate subdivisions under their jurisdiction.

This bill should receive a "do not pass”.
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Ex. 4l

Lt 3
TO: House Natural Resources Committee
FROM: League of Women Voters of Maontana ‘H’B 3 C)S
RE: HB 671 and HB 744 ’

The League of Women Voters of Montana would like to offer testimony in
opposition to HB 671.and in support of HB 744, with modifications.

Subdivision laws in Montana have long been plagued by the existence of
major loopholes, which have allowed the vast majority of development in the
state to take place essentially without review. The resultihg ccattered and
often poarly desigred developments have increased the cost to local
governments of providing services, further straining local budgets. In many
instances very large developments have zome into existence totally through the
use of various exemptions in the law and have escaped review. Each
legislative session there is an attempt to remedy this situation and each
session that attempt fails.

The two bills before this committee represent the latest efforté to deal
with the exemptions and loophcles in current law. New legislation should do
the following: close the current loopholes; allow local governments to review
all proposed subdivisions in a manner that is therough and fair; and not
create new loopholes. .

We believe that, while HB 671 eliminates two major loopholes now in the
law (the 20 acre exemption and the "occasional sale”), it alsoc opens up
~several new loopholes and weakens the ability of local governments to review
proposed subdivisions.

Specifically, by changing the statement of purpose of the act and by
eliminating the public interest criteria, HB 671 would weaken the ability of
the law to protect the public. The definition of 2 "dwelling unit" as a unit
which is cccupied for 8 or more months of the year would seem to open up a
loophole for vacation homes. Section 2, (11) provides for review of second or
subsequent minor subdivisions from a tract of record as minor subdivsions,
rather than as major subdivisions, ignoring the major impact of cumulative
small~scale develapment. This would reopen a major loophole in the law.

The review process‘contained in this bill for major and minor
subdivisions seems unecessarily complex. HB 671 also places restrictions on
testimony at informational hearings. The treatment of "hazards” would create

a "buyer beware" situation. In conclusion, with the exception of the
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elimination of the 2C acre exemption and the "occasional sale,” thies bill
seems to be a step backwards.

We believe that HBE 744 avoids most of these problems. It provides a
clearly stated and thorough review praocess for all divisions of land, with a
shorter, expedited review for minor subdivisions and a more extensive review
for major subdivisions. HB 744 provides a precise definition of an
agricultural producer and aveids the problems created by the HB 471 definition
of "dwelling.” This legislation also leaves the statement of purpose intact
and retaing the requirement that a subdivision be in the public interest, It
~also ensures that subsequent miner subdivisions from a tract of record will be
reviewed as major subdivisions.

Our chief concern with HB 744 is its elimination of expressed public
gpinion and the basis for need from the public interest criteria. The
elimination of expressed public opinion places a greater burden on the local
government to discover relevant facts sbout a proposed development, which
might not be included in the data provided by the developer. As it is now, it
is often public imput which provides'local review authorities with important
information which they may want to deal with in their review process.
Directing local review authorities to consider the basis for need can help
prevent the proliferaticen of partially occupied subdivisions, all 6f which
demand costly local fire, road, law enforcement and schoal transportation
services.

The League of Women Voters hopes that this is the year that legislation
will finally be passed to remedy the deficiencies in Montana's subdivision
laws. Gocd land use planning and orderly growth will not be possible until
the law is reformed. In this time of financial difficulty for local
governments it is more important than ever that development not be
unecessarily costly to the public. We must not burden present or future

taxpayers with poorly plamnned development.
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Amendments to House Bill No. 399
First Reading Copy

Requested by Rep. Connelly
For the Committee on Natural Resources

Prepared by Michael S. Kakuk
February 6, 1991

1. Page 5, line 20.
Following: "welfare;"
Insert: "or"

2. Page 5, lines 22 through 24.

Following: "restriction"
Strike: "; or" on line 22 through "rights" on line 24

1 hb039901.amk
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P. O. Box 448 — Gardiner, Montana 59030

Testimony on HB-744 and HB-671, February 18, 1991

Mr. Chairman, members of the Committee: my name is Julia Page. | live
and work in Gardiner, Montana. | am a member of Bear Creek Council, an
affiliate of Northern Plains Resource Council, for whom | am speaking
today. | am also President of the Upper Yellowstone Defense Fund. Both
are citizen's groups dedicated to protecting and enhancing the natural
resources of our area. The largely unrestrained development of the Church
Universal and Triumphant in Paradise Yalley, in particular at their
unreviewed subdivisions at Glastonbury North and South and at their long
established, but in some cases unlicensed work camps in the Corwin
Springs area, has demonstrated a number of deficiencies and loopholes in
the present subdivision law which need to be corrected.

{t seems to me that HB-671 is a dangerous bill for several reasons. It
tries to narrow down the criteria to be used in subdivision review to only
mechanical requirements of the actual land division. It eliminates most of
the nice language that guides the reviewing authority when considering the
effect of the subdivision on the environment and infrastructure of the
affected area. Its provisions for damages for a subdivider who feels he's
been wrongly denied approval will insure that no subdivision is ever turned
down. The definition of a dwelling unit as something that is lived in for
more that 8 months should be a red flag for anyone - especially anyone
familiar with our problems in the upper Yellowstone valley.

HB-744 does a much better job of correcting some of the problems we've
seen. It leaves in the language in its Statement of Purpose and other
sections which require environmental and infrastructure-type
considerations in subdivision review. It defines dwelling unit mare
realistically so as to include summer cabins, second homes, bomb shelter
and other forms of housing that might, but might not be, occupied full
time. Both bills include much needed language to address the problem of
work camps that will exist for more than one year.

w



i am not sure, but wouid like 1o have clarified, how this subdivision bill
would control the problem we have seen where multiple dwelling units,
belonging to unrelated persons, are placed on one undivided piece of land.
This is one of the loopholes being used in Glastonbury. It is a clear
evasion of the intent of the subdivision law and the deficiency needs to be
corrected.

&lso, several different people have suggested that it is impractical and
actually counter productive to have a new subdivision law become
effective immediately. There needs to be time for local governments to
revizz thzir own regulations in response to any law we pass now. This
#would be a protection for both those governments and any landowner
wishing to divide land.

Thank you,

Julia Page
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Upper Yellowstone Defense Fund

Box 405 —  Gardiner, Montana 59030

Testimony of the Upper Yellowstone Defense Fund on HB-399,
HB-671 and HB-744
February 18, 1991

Mr. Chairman, members of the Committee; my name is Kathy Schmook. |
live near Emigrant south of Livingston with my children and my husband, &
third generation Montanan. | am a board member of the Upper Yellowstone
Defense Fund, a local citizens group dedicated to protecting Paradise
Yalley. Over the last several years we have yatched our private property
rights, and our valley, eviscerated by a developer unrestrained by sense,
conscience or law. We can't do much about their first two failings but you
have the power and the opportunity to do something about the weakness of
the law.

Neither HB-399 nor HB-671 improves the situation. Indeed, the developer
in question was heavily involved in the drafting of what became HB-671
and it includes several tailor made loopholes that will make the situation
worse. Defining a dwelling unit as a residence occupied for more than 8
months is bizarre. Eliminating the criteria that a local governing body can
use to evaluate a proposed division certainly doesn't solve any problems
except those of marginal developers.

what we need are stronger and clearer rules. They need to address several
key ways in which the subdivision law has been evaded. The 20 acre
threshold for review must be lifted. The occasional sale exemption must
be limited. The placement of several, unrelated, households on a single
tract, which itself escaped review because of the 20 acre rule, must be
halted. This last perversion of the intent of the legislature and the
expectation of the citizens has been extensively employed at Glastonbury
in view of my home. HB-744 looks like the best vehicle to protect our
property and the public purse by putting some teeth into the subdivision
law. Please help us. Thank you,

Kathy Schmook
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Testimony of DAT%

ANDREW C. EPPLE, AICP HBG - 84, - 74
BOZEMAN CITY-COUNTY PLANNING DIRECTOR —
P.0. BOX 640
BOZEMAN, MT 59715
(phone) 586-3321 EXT. 227

February 18, 1991

Thank you for the opportunity to comment on the four subdivision bills which
would generally revige the Montana Subdivision and Platting Act (MSPA). I would like
to add several comments to what has already been said, without getting repetitive,

1.

Stick with the basic format of the Act and keep the changes simple. The
concept of "incrementalism” in State and Local government has merit
since it retains the basic framework of knovledge and understanding.
Bozeman has recent experience with discarding many years of cumulative
land use regulations in favor of an entirely new set of regulations and
procedures. I can say from first-hand experience that such an approach
to drafting and implementing regulations creates a tremendous amount of
strain on the development community, administrators, and decision-
makers. I fear that the problems ve have experienced locally in this
regard vould be magnified tremendously at the state-vide level if an
entirely new MSPA framework were to be adopted.

Recognize that in 1986, the EQC sponsored a two day seminar in which
geveral nationally-recognized experts in the field of land use law
pronounced the MSPA to be a sound piece of legislation, with the
exception of the 20-acre definition of subdivision, and the availability
of the use of "exemptions." Recent problems with unreviewed land
developmenta in Park County and elsevhere are the direct regult of these
identified problems with the Act.

Also recognize that the aforementioned land development problems in Park
County and elsewhere were not created by public participation in the
review process. Therefore, I urge you to not make any changes in the
Act vhich would limit the public’s right and opportunity to participate
in the decision-making process. This would especially include changes
that would require testimony on subdivision proposals to be given under
oath. Some would conclude that this would simply intimidate and
discourage members of the public from participating in the decision-
making process. In the same light, I alszo urge you to consider very
carefully the appropriateness of eliminating "expressed public opinion”
from the list of public interest criteria.

Thank you again for the opportunity to comment. Should you have any questions,
I would be happy to discuss any of these issues with you further at your convenience.



LAKE COUNTY LAND SERVICES

PLANNING AND SANITATION EXHIBIT
106 Fourth Avenue East P
Polson, Montana 59860-2175 DATL';— ‘ 5{ - Cf ‘ .
Telephone 406-883-6211 HBIG9 - (.01 - 7YYy

February 135, 1991

Representative Bob Raney, Chairman
House Natural Resources Committee
Capitol Station

Helena, MT 59620

Re: House Bills 399, 4671, and 744 an subdivisions
Dear Chairman Raney:

My name is Jerry Sorensen, and I have been employed as Planning
Director for Lake County for the last ten years. During that time
I have been involved in the review of over 180 subdivisions and
have seen over 4000 certificates of survey recorded in Lake County.
I am very familiar with the Montana Subdivision and Platting Act.

I worked closely with the Environmental Ruality Council in their
interim study on this law leading up to the Legislative Sessions in
1983, and in 1987. During those efforts, it became apparent that
the existing law does not work well because of the liberal use of
exemptions to the law. In fact, most land division in Mantana that
has occurred since the law was enacted in 1973 has been done by
exemption from the law.

As concerns the present legislation before you, House Bill 399 is
regressive and allows far even more liberal use of exemptions than
at present. If this approach is intended by the Legislature, 1
question the need to even have a Subdivision and Platting ACt.

I commend the approach as proposed in House Bill 671 (Gilbert) and
House Bill 744 (O'Keefe). These bills eliminate the most commonly
used exemptions. I believe that it is important to make the law as
simple as possible for the private landowner and local government
ta understand and implement. 0Of the two bills, H.B.744 is the
easiest to understand and implement in an efficient and fair
manner .

I urge that H.B. 744 be passed. Thank you for your consideratian,
and I am hopeful that this Legislature can amend the existing
Subdivision and Platting Act in a way that enhances good land
development in our state.

Sincerely,

e —

Jerry Sorensen
Planning Director
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Rise in support of this legislation, however this support 1skconditiona1
The position our association has found itself is not unlike that of your
body. We do not always have consensus. We have differing points of view
within our association - those points of view have not occurred in haste.
Our association has been a player in this issue since it began, and were
part of the lengthy discussions prior to the 1987 session.

Quite frankly we are as tired, and frustrated with this process as our
opponents and the veteran legislators. But it has been our position and
will continue to preserve private property rights, maintain housing
affordability and support those proposals whereby we belijeve there is an
attempt to make the process of subdivision review more objective and
streamlined and eliminate the ambiguous, arbitrary, discretionary and
subjective features which lead to restriction on property rights.
Specifically with respect to HB 671 we believe t ere are certa1n featu 317}z@;u47kb

Lretwee Loch 70ﬂg~vnw Ctyereda
which are sound efforts ie-decommomte—our=sopeersHs. These are Frefo

>
incorporated throughout the bill and set a positive tone towards a faﬁfﬁé;
property owner that has been absent in the existing legislation. We
believe the following are favorable points of the legislation.

a. The change of the intent section incorporates the concern for

private property rights and eliminates the public interest as a

criteria.

b. Provides for the right of a landowner to bring an action against

ne e yansA
a governing bod% and enumerates the conditions to protect a
landowners rights.

c. Sets some limits on the scope of subdivision regulations a local

government may adopt but not unreasonably restrict the ability to
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to develop land.

d. Puts some restrictions on the conduct of the hearing process,
and attempts to keep the hearing process pertinent to the proposed
subdivision.

e. Established abbreviated review for the special subdivisions,
which rewards the concept of the master planning and capital
budgeting, and provides the objective review of minor subdivisions.
f. The review process does provide for the requirement of
mitigation, however the governing body may not unreasonably impose
standards which would preclude development.

g. Park dedication requirements have become much more realistic in
terms of amount of land or cash. It is still not clear as to whose
choice tolrequire land or cash. We view this as a subdivision tax
howeve/}Z%ere are restrictions on the local government as to the use
of the money with respect to the process of acquisition of parks or
open space.

h. Review criteria has been written in an objective form for minors
and specials. This is mandatory in any legislation that terminates
the use of exemptions. The discretionary part remaining is that
portion concerning the review for natural and man made hazards. We
are still concerned with this feature however -there is an attempt to
place some guidelines on the manner in which these factors are
reviewed.

i. A major positive feature is the public interest, express public
opinion and the basis of need has been eliminated as review criteria

for major and minor subdivisions.

Having enumerated what we believe are favorable points of this Tlegislation

WWA

there avesa#F0 concerns of our association with respect to the proposal.



~ 4

Srre =134l
There is s##%®g opposition in our association to major changes in ‘the i
N BEL)CP /,/,47/ ﬁsrw; Ly frovOES “‘w"v‘” £ 6/451" Fol Cam/AL/},u/U IF
subdivision bill, and=that TS=-eHn et b= g

Specifically HB 671 contains features that ar & e SUATNLIAL Cem)paet)
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1. The elimination of the 20 acre definition of a subdivision. Hope that an
over reaction to the CUT situation will not impose unnecessarily harsh
restrictions on landowners. Twenty acre divisions are not necessarily
that bad, and in many cases have been beneficial.

2. Elimination of the gifting and occasional sale - this has been a very
beneficial way to help some agricultural people during times of severe
financial strain, and we believe the features were incorporated in the
original act for good reason.

3. The mortgage financing exemption has enable homeowners and lending
institutions to overcome some of the high cost of housing affordability.

4. The way the proposal is written it seems the agricultural exemption may
create more questions than it solves. What is agriculture; What if a
family member ceases to be engaged in the operation. It could be
confusing.

5. The review for natural hazards still could lead to arbitrary actions.

6. A major concern is the ability a local government can go to require road
construction standards beyond reason, and thereby preclude the ability to

divide land.
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Montana Association of Realtors opposes this legislation. HB R

It tends to parallel HB 671 by Rep. Gilbert, however it fails to
incorporate any features that would give recognition to the protection of
private property rights.

The bill eliminates the 20 acre definition of a subdivision, it
eliminates the occasional sale, it eliminates the gift to a family member
(except in the case of agriculture which only creates more questions) it
eliminates the use of the mortgage exemption.

The bill does not eliminate public interest as a criteria for review and
denial of a subdivision.

The bill does not streamline the review of minor subdivisions - the same
criteria exist under the administration of the existing law.

The park dedicat{on section expands the use of park money beyond the
provision of parks beneficial to the land being subdivided. It truly
becomes a tax on the division of land as opposed to the concern for park
provision for the subdivided land.

The bill clearly states the right of a local government to bring an
action against a landowner. Why can't a landowner bring an action
against a local government.

This bill is an expanded version of what we have encountered the past
several sessions of the legislature - i.e. eliminate the exemptions - do£9%

nothing to make the current law more objective and realistic.
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Montana Association of Realtors opposes this legislation. HB g4y

This has been a long standing position of our association that the MSPA
was originally enacted with certain exemptions, and those exemptions and
the 20 acre definition were incorporated for good reasons.
Almost every session since the late 1970's and the so called "red book

L rz SLATION umRopUELD Fol-
study" hasAinecagenstEd the elimination of these features. Every session
the legislature in its wisdom has seen fit to retain exemptions and the
20 acre definition.
The proponents of this legislation continually cite the number of
unreviewed divisions of land created by use of the occasional sale and
gift to family member - with the presumption unreviewed subdivisions are
bad and conversely reviewed subdivisions are good. Neither of these
statements is necéésari]y correct.
I believe it is much more appropriate if, in fact proponents of this
legislation believe unreviewed parcels are bad and there has been an
abuse of the law, that those individuals investigate and examine why
these exemptions are used. Perhaps the review process, rules and demands
by local governments are so uncertain, arbitrary and expensive that the
entire point of subdivision review has been missed.
There are proposals before you that incorporate this legislation plus
taking into consideration other issues in the subdivision review process.
Your attention would be better spent in that direction than consideration

of this bill.
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public health and safety (revised review criteria).

I urge you, having worked as a planner in Montana for the past 14

years, to adopt the concepts embodied in HB 744. Thank you.

Lisa Bay
31 Division Street
Helena, MT 59601
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The Montana Environmental Information Center Action Fund

-
® P.O. Box 1184, Helena, Montana 59624 {406)443-2520
]
MEIC's concerns with HB 671
- General Concerns: The bill gets rid of the three exemptions--20 acres, family conveyance, and
occasional sale--that have been so abused. For this reason MEIC supports HB 6874. However,
we are concerned that the review process, while covering more land divisions, is weakened. The
- review process must not simply be a rubber stamp deal.

The intent of the Montana Subdivision and Platting Act is to improve the quality of land

- development and provide for public review. The law is not working. Fewer than 10% of land
divisions are reviewed; the rest fall under the exemptions. When land is subdivided,
development patterns are established, transportation networks are determined, air and water

- quality is altered, agricultural production is determined--in short, a new direction for the
future is set. When these divisions are not reviewed, roads and bridges are built that can not
handle the traffic load, road intersections are not designed with safety in mind, natural drainage

- patterns are blocked, no provisions are made for storm run-off, and lots are not designed to
accomodate failure of septic systems. These problems can result in public health problems,
environmental degradation, and expense to communities which must correct the problems.

These problems can all be corrected by eliminating the three exemptions. This bill does alot
more than that. The presumption has been made that for the exemptions to be eliminated, the
developers must get something in return, such as more objective review criteria and a
streamlined review process. The committe must decide whether that presumption is correct and
how far to carry it.

While the language in this bill compares to the language in a bill that resulted from an EQC
process several years ago, several key elements are left out. The most notable are the planning
components and provisions for review of critical resources such as wildlife habitat. MEIC's
support of that bill,which failed, depended on those provisions. That bill did not represent a
consensus among environmentalists, planners, realtors, and land developers. Some components
represented "trade-offs", but others were simply suggested compromises by EQC after parties
failed to reach agreement.

Specific concerns:

1. Page 1, Section 1. The change in the statement of intent sets a tone for the bill which is more
: oriented toward land development than public health, safety and welfare. This change of
- emphasis will be noted in any court hearings related to subdivisions, and could have a serious
environmental impact in the future. The change in tone is carried throughout the bill. (see page



18, line 11). We prefer that the statement of purpose remain as in existing law. Deleting it in
it entirety might be preferrable to HB 671's changes.

2. Page 5, line 25. Primitive tracts will be the next exemption. This could lead to an eventual
"primitive” subdivision which could come about with no review.

3. Pages 7-9, Section 2. This definition includes essentially the same exemptions as the old
law, which posed few problems. However, the language is moved to the definition section and in
some cases just slightly changed. The effects of this are not immediately clear.

4. Page 10, Section 5. This language will have a chilling effect on the reviewers who may
approve a subdivision they would otherwise deny or mitigate because they fear the law suit.

5. Page 23, Section 20. This will have a chilling effect on public participation. First a citizen
who wants to request a public hearing has to find out about it within 21 days of the application.
There are no minimum standards for notifying the public of the application. Second, the citizen
may have to pay for it. And third, the citizen is required to speak in a very formal setting,
under oath and may be intimidated with the threat that testimony may be judged irrelevant,
immaterial or unduly repetitious. This is nothing more than an attempt to limit public
participation. This proceedure must be changed.

6. Page 27, Section 21. Again this serves to limit public participation. The wording on page
27, line 6 is unclear about what conditions require a public hearing. Again, notice provisions
are limited. The reveiw authority is not allowed to call a public meeting unless petitioned by an
affected citizen. That citizen must hear about the application within 15 days. The local
government must also agree that there are unique resources which will be affected. (What is
unique anyhow?) Again, at the request of the developer, the hearing will be very formal. MEIC
believes the local government needs to hear from the people who live there; they know the most
about the land.

7. Page 31, Section 23. MEIC does not favor reduction in park land dedication.

8. Page 35, Section 25. All public interest criteria has been eliminated. MEIC believes this is
alot to give up. These are what force a thorough review. There are arguements for making the
criteria more subjective, but in the absence of good land use planning, they should not be
eliminated. In addition, while it is clear what conditions force the review authority to approve a
subdivison, WLMWWMWM
Minor subdivisions require almost no review for environmental factors. Review authority does
not have a strong position for requiring mitigation of adverse effects.
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The Montana Environmental Information Center Action Fund

® P.O. Box 1184, Helena, Montana 59624 (406)443-2520
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MEIC's concerns with HB 744.

Generally, MEIC favors this bill over HB 671. We get what we want, and give up less.

Specific concerns:

1. Page 19, Section 18. There is no provision for a hearing on a minor or special subdivision.
None at all. Hearings for major subdivisions are again quite formal and will have a chilling
effect on public participation. Same concerns as in 5 above.

2. Page 21, Section 19. MEIC does not support reductions in park land dedication

3. Page 25, lines 19-21. In the absence of good land use planning laws, MEIC can not support
the elimination of any public interest criteria. The basis of need protect us from land

speculation and premature subdivision. Expressed public opinion is important, unless that
opinion has been expressed in planning or zoning hearings.

MEIC's concerns with HB 844.

MEIC fully supports this bill. Our only concern is a general one--can it pass the Senate and be
signed into law.
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Testimony on HB 671 ' e (o071}

Heouse MNatural Rescurces Committae
February 18, 1991

Mr. Chairman and Members of the Committee,

My name is Janet Ellis and I'm here today representing the Montana Audubon
Legisiative Fund. The Audubon Fund is composed of nine Chapters of the National
Audubon Society and represents 2,500 members throughout the state.

We support much of this bill. In the earty 1970s, a common bumper sticker read
"Don't Califomicate Montana.” In order to get a handle on the uncontrolled
develcpment that was occurring, the 1973 Montana Legisiature passed the Montana
Subdivision and Platting Act. This act may be the single most ineffective statute ever
adopted by the state, primarily because most subdivisions are exempt from the law.

Uncontrolled development can hurt local govemments and their ability to
provide services; displace wildlife and destroy wildlife habitat; spread noxious weeds;
and damage and destroy streamside areas that are important to wildlife, fisheries and
water quality. Numerous attempts have been made to strengthen the Subdivision and
Platting Act; all have failed. Few statistics have been gathered documenting the
extent of the uncontrolled. subdivisions because most development is exempt from
review by local governments. What is known is that most subdivisions escape any
review process:

a. Between 1974 and 1979, 90% of all subdivisions in Gaitatin, Missoula and
Ravalli Counties escaped any review because they were exempt from the Subdivision
and Platting Act.

b. Since 1981, the Church Universal and Triumphant has been able to develop
a 4,500 acre subdivision just south of Livingston without any re view.

¢. Inthe Greater Yellowstone area, 10,615 lots covering 134,904 acres have
been created without review (Carbon, Madison, Park, Stillwater, and Sweet Grass
Counties).

d. Between 1986 and 1989 in Lewis & Clark County (Helena), 1028 parcels of
land were not reviewed by local government, while 126 subdivisions completed a
review'

We are particularly in support of the elimination of the 20-acre and occasional
sale exemptions, and tightening of the family conveyance requirements. We do have
questions and comments on this bill that | will try to outline in my comments:



1. Primitive Tract We feel that this could be the next subdivision exemption
nightmare. This creates a number of questions: how will the primitive tract provisions
he kept as primitive tracts; what hanrans when someone wants to build on a primitive
tract; how will local governments track what's going on with primitive tracts? We can
think of several areas that have subdivision problems now that couid potentially be
problems under this bill:

a. The Wine Glass development near Livingston. This is developed by
Yellowstone Basin Properties. The roads are ail private. Many tracks are farther than
one mile down the road.

b. Glastonbury, developed by the Church Universal & Triumphant largely uses
private roads.

2. Notification of proposed subdivisions. On page 18, line 17, local
govermnments are toid to provide public notice of subdivisions. Since notification is key
to calling any public hearing, it is a critical aspect of this bill. Notification should be
adequate to give the public a fair chance at seeing the notice - not just a note ona
bulletin board.

3. Review of mlquc{altlcal natwal resource impacts.

a. Minor and special subdivisions must be review for "unique...natural
resources’ (page 27, line 8-9). Major subdivisions must be reviewed for its “effects
on...the natural environment’ (page 38. iines 7-9 and line @. what is the difference
betwaen the terms natural environment and natural resource? They shouid be
consistent.

b. This bill eliminates the review of subdivisions for their effects on wildlife and
wildlife habitat (page 35, line 21). Because "wildlife and wildlife habitat* are
specifically eliminated but, in the case of major subdivisions, "natural environment® is
not eliminated, we wonder where this puts "wikilife and wildlife habitat." We feel it is
critical that "wildlife and wildiife habitat® be considered for subdivisions. is "wildlife and
wildlife habitat” included in subdivision review. Because of the alimination of this
phrase on page 35, line 2, we would like it stated in the record (at a minimum) that
wildlife and wildlife habitat is included in "natural environment' andi/or "natural
resource.”

c. We llke the fact that in this bill 2 minor subdivision can have a public hearing
for significant impacts to natural resources. Minor subdivisions can affect wildlife, for
example. A proposed minor subdivision in the Canyon Ferry area fast year proposed
to develop an area that would directly impact the Bald Eagle congregation that
happens there in the fall.



'PREFERRED CUSTOMER SALE!

FIRST TIME OFFERED! - SPECIAL INTRODUCTORY PRICES!
These are prime parcels at our Hidden Springs Ranch. brand-new
releases, never before on the market. Now is the best time
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SRS for you to own a piece of Montana Paradlse at a great price!
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¢ W ' HS-48 20ac., 15 ac. Trees .............. Special $12,900!
2
' A ' HS-49 20 ac., 10 ac. trees ..., Special $11,300!
. h;) ' HS-50 20 ac., Several cabin sites ...... Special $10,900!
5
S HS51 20ac. 16ac. trees.............. Special $11,900!
,,:-%33 ' HS-52 20 ac., 1/4 tree cover.............. Special $10,900!
”f ' HS-53 20 ac.. Ponderosa pine sites ... Special § 9,750! Y
! . HS-61 20 ac., Secluded meadows ... Special $10,900!  4s-35 21 acres _ Only 38200C!
3 EXRIBIT
N ' HS- i i !
i HS-62 20 ac., Great access, sites...Special $§ 9,750! DATE &"/8'?/’ )
" ' HS-63 20 ac., One half trees ............. Special $ 9,750!

' HE-81 70 ac., Mini-ranch, County road...Spcl. $29,900!

oL,
L

HS-82 30 ac., County road, 1/2 trees .....Spcl. $19,900!
* HS-84 21 ac., Great bargain ............... Special § 8,900!

VTS WEEIE SRS TR, I
t
-

* HS-85 21 ac., 1/4 trees, Super price ...Special $ 8,300!

™ Hurry! Parcels not sold in this special
sale will be advertised to the general
public after the first of the year.

HS-52 20 acres  Only $9750! HS-82 30 acres Only $19,900!
CALL THE MONTANA LAND EXPERTS TODAY!

- 1-800-252. LAND (5263)

.¥ELLOWSTONE BAS:
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Questions Most Often Asked

Why is the land so inexpensive? What's the catch?
There is no catch. By buying large parcels, we are
able to negotiate a lower per acre price. We pass
our low costs on to our customers.

How do I get there?

Montana is well serviced with airlines and modern
interstate highways. Bozeman is serviced by Delta,
Continental and Northwest Orient...and Interstate
90 is just two blocks from our office.

Can I buy ies$ than 20 acres?

Na. All of our property is in parcels of at least 20
acres in size. We feel that owning a large parcel of
land is an important part of the “Big Sky Country”
experience,

Can I buy more than 20 acres?
Yes. You may combine as many 20 acre parcels as
you wish,

Is the property surveyed?

Yes. All our land is surveyed under the direction of
a registered land surveyor who prepares maps and
files them in the county courthouse. All boundary
corners are monumented with iron bars topped by
aluminum caps stamped for clear identification.
There is also a metal post four feet tall placed
along-side each corner.

How does your financing work?

We can finance a large percentage of the purchase
price. We ask you to supply us with basic credit
information and the down pay ment. Upon receipt
of these items, our closing department will
immediately send you the final paper work for
your review and signature.

What is a Warranty Deed?

A warranty deed is the best form of deed available
for transferring land. The reason for this is the
seller warrants the title to be good at the time of
closing. When you buy from us we give you the
deed immediately, you don’t have to wait 10 years
or more.

What is a title insurance policy?

This policy insures that the property is owned by
the party named therein and shows the condition
of the title. Title insurance protects you against loss
and lawsuits due to errors of incomplete facts, and
is available on all Yellowstone Basin Properties
Ranches.

Can I use the land while I am paying for it?
Yes, beginning on the day you close, the land is
yours to use and enjoy.

May I build a cabin?

Yes. You may begin building any time after you
have closed on your property.

What are county zoning restrictions for building?
Building codes vary from county to county. You
can verify zoning codes through the appropriate
county office. Generally, almost any type of
structure is permitted on recreational land.

Now that I own land in Montana, can [ get a
Montana resident hunting license?

You must be a Montana resident for six months in
order to qualify for a resident hunting license. We
strongly suggest you go out of your way to abide
by Montana’s game laws so we can all continue to
enjoy the bounty currently available.

What do you mean by guaranteed access?

In the deed we reserve a 60-foot easement on your
behalf for your going to and from your property
and for utilitics going to your property. The title
company also insures that you have the right of
access.

What are “seasonal roads”?

These roads are built from native soil and
generally do not exceed a 6% grade. You should be
able to travel them in the summer months; they are
not kept open in the winter months because of the
snow. Some roads at lower elevations can be used
in the winter with 4-wheel drive vehicles.

Who maintains the seasonal roads?

The roads are the responsibility of the owners.
Each property owner may maintain the road to the
level he/she desires. There is no owners asso-
ciation or assessment for road maintenance.

What if I have other questions?

These are the most often asked questions but you
may have others. Be assured our years in the land
business have given us the oppor tunity to hear
every type of question and there is no such thing
as a “silly” question. We know this is an important
purchase for you and we want you to have every
question answered to your satisfaction.

Prices and terms are subject to change without notice. All properties are sold on a first come first served basis.
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PUBLIC WORKS DEPARTMENT
February 15, 1991 ADMINISTRATION DIVISION

510 N. Broadway, 4th Floor

Billings, Montana 59101

Office (406) 657-8230

House Natural Resources Committee FAX (406) 657-8293

Administestion
Building
Engincering
Solid Waste
Street/Traffic

REFERENCE: HOUSE BILL 671

© BILLINGS

Ladies & Gentlemen:

I am here today to express some major concerns about several of the
provisions in House Bill 671. On this bill, I agree with several of the

ma jor provisions in the bill. [ fully agree that many of the loopholes in
the existing Subdivision and Platting Act need to be closed. However, |
do have some very ma-jor concerns about the provisions in the bill which
rely on adopted comprehensive plans and zoning ordinances to make the
approval of subdivisions almost automatic if it meets the provisions of
these plans.

The largest community in the State, Billings and Yellowstone County,
recently went through a comprehensive planning process. [ think that
this process involved over 3 years of work by the Planning staff and at
the point where it went to public hearing, it generated comment from
approximately 10 people in a éommunity of aver 100,000. Quite simply, the
plan is so vague and general that it would not provide any basis for a
subdivision approval and because of the lack of public interest in the
planning process would not serve as a viable tool to eliminate the public
hearings from the subdivision processes. .

it has been my experience that public hearings have provided a very
valuable service in the subdivision review process. It allows the
individuals that surround a property to be heard by the governing body,
and in many cases, points out problems within the layout or design which
a technical review has not identified. To limit or deny this public input
into the platting process goes against the naticonal trend of additional
public input into various legisliative processes and should not be taken
lightly.

The second caution that I would raise on basing any of these on a master

plan occurred as | was putting this letter together. | called the
planning office to ask for a copy of the comprehensive plan and found

illirgsﬁe:

City-wide)
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that the only copy that the office had was at the printers getting
copies made. | would become almost laughable to base long range land
subdivision decisions on a decument which is not only not available, but,
after | received a copy of the document, proved to be so vague and
general as to be totally unusable to make a decision on a specific piece
of land. | am attaching a copy of the table of contents for the portion
entitled land use and growth management and a copy of page K-20 from
this plan which covers residential land and industrial and commercial
land use. [ think that a brief review of these pages would show how
unwise it would be to base a subdivision review decision on this type of
document.

I also note that the proposal decreases the amount of park land and
places additional restrictions on the use of the park land fund. These
provisions seem to be counterproductive in a society which seems to
value park land and open space and to do not appear to have any trade
of f for the decrease in the amount of park land to be dedicated under
the provisions of the act.

As presently written, [ simply cannot support this legisltation even
though two years ago | spent a considerable amount of time trying to
reach a compromise solution with the real estate interests. [t appears
that many of the compromised positions reach at that time have been
dropped simply in favor of making it easier to subdivide property. | have
no objection to making life easier for subdividers as long as it does not
create additional burden to local government (and its citizens). 1 fear
that in many of the provisions contained herein that local government
would uitimately end up paying the bill for poorly thought out and
poorly controlled subdivision activities.

I would suggest that the legislature take a close lock at adopting the
provisions in this legislation under a local option provision. In those
communities where the developers wished to work with local government
to assure that proper comprehensive planning, zening ordinances, and
other documents were in place to implement the provisions, the local
government could then implement these and we could obtain a track
record on how well they would work. However, | feel that the existing
set of laws should be left in place until some communities have
established a track record on this new concept.

Thank you for the oppoertunity to present this testimony.

Sincerely,

Ken Haag! P.E.
Director of Public Works

KH:csb
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Local tax structure may also create a situation that encourages land owners to retain vacant land. In
Ycllowstone County, vacant land may be zoned for one use, but appraised for taxation as another use. The
result may be land appraised at a value that is less than its zoning would indicate. Tax savings could thus act as
an incentive to retain the land as a vacant parcel.

Land Ownership

Yellowstone County is 2,666 square miles in size, or a total of 1,706,240 acres. Of this total, 18.8
percent is in Federal ownership, 4.5 percent is in Statc ownership, and the remaining 76.7 percent is in private
ownership. Detailed information on land ownership is included in the Land Use and Growth Management
Technical Appendix to the Comprehensive Plan.

Capacitv for Future Residential, Commercial, and Industrial Needs

Residential

The ability of existing land use patterns to meet future residential needs is an important element to be
considered in the comprehensive plan. Demand for residential land use will increase with the county’s
population. The impact of such demand is related to several factors including the type of home desired, the
numbers of persons residing in the home, and locations desired by home buyers and renters. Estimates of the
existing availability of land for future residential needs were calculated based on the population projections from
the population element of the comprehensive plan and statistics from the housing element. Based on information
detailed in the Technical Appendix, it is estimated that 3,732 acres would be sufficient to supply residences for a
- population increase of 51,638, which is the increase projected for the County under the high growth scenario.
Table 1 indicates that Yellowstone County currently has nearly 11,000 vacant residential acres, and of this total
nearly 2,000 acres are located within Billings and Laurel.

Although it is clear that there is sufficient existing vacant land available for residential growth, it is not

. clear if there are adequate amounts for demands and needs for each housing type and density. Existing

information sources cannot readily provide an accurate accounting of how much land is available under each
zoning classification or how or if the land is serviced by public facilities.

It is also important to point out that in addition to new construction on vacant residential land, some of
the increased demand for residential housing would be absorbed by use of currently vacant residences.
According to the U. S. Bureau of the Census, there were 2,811 vacant units in 1980. Of this total 592 units
were for sale. In 1987, the Billings Multiple Listing Service had 1,600 active listings for single family
residences, condominiums, residences with land, farms and ranches, multi-family units, and mobile homes.

Industrial and Commercial

As indicated by Table 2, there are significant amounts of vacant land for industrial and commercial
purposes. In fact, approximately 63 percent of the commercial and industrial land in the county is vacant.
Additionally, the vacancy rate for commercial and industrial buildings was nearly 17 percent in 1989.
Determining the suitability of existing vacant land and property to meet future needs is dependent on several
factors, including the type of use, transportation access and provision of water, sewer, energy utilities, and other
public facilities. Type of use is particularly critical in determining site suitability. Although Table 2 indicates an
- overall vacancy rate of 44% for industrial 1and in the county, the amount of land zoned for heavy industry is
extremely limited. The high vacancy rate is likely attributable to vacancies in areas zoned light industrial.

There are sites in the county that could potentially meet industrial needs without contributing the
Billings/Laurel air quality problems. However, without further studies, it is not clear whether such sites would
have all of the features that make Billings such an attractive location: excellent interstate, air, and rail

K-20
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