
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON HUMAN SERVICES & AGING 

Call to Order: By Rep. Angela Russell, Chair, on February 18, 
1991, at 3:00 p.m. 

ROLL CALL 

Members Present: 
Angela Russell, Chair (D) 
Tim Whalen, Vice-Chairman (D) 
Arlene Becker (D) 
William Boharski (R) 
Jan Brown (D) 
Brent Cromley (D) 
Tim Dowell (D) 
Patrick Galvin (D) 
Royal Johnson (R) 
Betty Lou Kasten (R) 
Thomas Lee (R) 
Charlotte Messmore (R) 
Jim Rice (R) 
Sheila Rice (D) 
Wilbur Spring (R) 
Carolyn Squires (D) 
Jessica Stickney (D) 
Rolph Tunby (R) 

Members Excused: Stella Jean Hansen and Bill Strizich 

Staff Present: David Niss, Legislative Council 
Jeanne Krumm, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

EXECUTIVE ACTION ON HB 400 

Motion: REP. MESSMORE MOVED HB 400 00 PASS. 

Motion/Vote: REP. STICKNEY MADE A SUBSTITUTE MOTION THAT HB 400 
BE TABLED. Motion carried 18-2 with REPS. OOWELL and KASTEN 
voting no. 

EXECUTIVE ACTION ON HB 530 

Motion: REP. BECKER MOVED HB 530 00 PASS. 

Motion: REP. BECKER moved to amend HB 530. EXHIBIT I 

Discussion: 
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REP. MESSMORE stated that with this amendment this legislation is 
permissive. REP. BECKER stated that it was basically permissive 
before. The feeling was that it was an uncertain permissiveness. 

REP. TUNBY stated that he thought that the committee was 
mandating basic health care coverage. REP. SQUIRES stated that a 
broken leg or tonsils are normal things that can happen for to 
normal child. We are looking at a Down Syndrome child, which is 
a whole other spectrum. 

REP. TUNBY stated that under the present law, an insurance 
company wouldn't necessarily have to take care of those type of 
things, then this will mandate it. REP. SQUIRES stated that Down 
Syndrome is a condition, a broken leg or the removal or tonsils 
can also incur a child and its normal. REP. BECKER stated that 
in section 6, it says that no person shall make or permit any 
discrimination between any individual in the rates charge. 

David Niss stated that it was not clear whether the amendment was 
mandated coverage for a developmentally delayed, developmentally 
disability or a genetic condition. That was the way the original 
bill was drafted. It wasn't clear whether the bill was only 
preventing discrimination based on the conditions in affording 
other insurance for the broken leg, tonsillitis, other 
conditions, or whether it was required coverage for any of those 
other three conditions related to genetic problems. The 
subcommittee put three subsections of the Arizona law, which were 
previously to be added by Rep. Brooke's request, on the bill as 
introduced and added them to a section of the law which we all 
felt was more clear in that it did not require those benefits. 
It only prohibited discrimination in other types of coverage 
based upon the fact that those genetic conditions existed. 

vote: Motion carried 19-1 with REP. KASTEN voting no. 

Motion: REP. BECKER MOVED HB 530 00 PASS AS AMENDED. Motion 
carried 19-1 with REP. KASTEN voting no. 

HEARING ON HB 780 & HB 761 

Presentation and Opening Statement by Sponsor: 

REP. ROBERT PAVLOVICH, House District 70, Butte, stated that this 
bill relates to AIDS and sexual offenders. When a prosecution is 
commenced the offender shall be given a test by the request of 
the victim. The victim will know the result of the test. The 
test will be kept confidential and this will let the victim know 
what will happen. 

Presentation and Opening Statement by Sponsor: 

REP. RAY PECK, House District 15, Havre, stated that if someone 
has been sexually offended then they should have some recourse in 
determining whether the person that offended them is carrying a 
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sexually transmitted disease. In section 1, page 1, line 14, it 
is questionable whether you want a "must" or "may". On line 15, 
it says "a standard serological test", for two sexually 
transmitted diseases, gonorrhea and chlamydia. These diseases 
would not be discovered by the serological examination. We need 
to be aware of this. This bill is complicated and may need to be 
put into a subcommittee. The use of the test would be forwarded 
to the county attorney to do as ordered and could be released to 
various people as listed on page 2 of the bill, depending on a 
need to know situation. On page 3, it says how those results may 
be used by a public health agency. We may use the test results 
for the purpose of determining appropriate custodial care for 
statistical record keeping and for treatment. On section 3, page 
3, the liability for the disclosure section is null and void if 
the bill does not pass by a 2/3 vote. 

Proponents' Testimony: 

Mike McGrath, Lewis and Clark County Attorney, stated that Lewis 
and Clark County appears in support of HB 761. Lewis and Clark 
County has a number of situations where a victim of sexual 
assault wants information and, in some cases, has been denied 
information about whether or not the offender has some kind of 
disease, particularly AIDS. Lewis and Clark County has had a 
number of cases where the offender has informed the victims that 
they have AIDS. 

Diane Sands, Montana Womens Lobby (MWL), stated that MWL is very 
concerned about the victims of sexual assault as 1 in 4 women are 
sexually assaulted in their lifetime. Women, in general, are 
very concerned and have every good reason to be concerned about 
sexually transmitted diseases as part of that attack. MWL 
supports the bill with the amendments. It is important to lay 
out that testing also require tests for chlamydia and other 
diseases that are not showing up in blood work with other tests. 
That testing, as a result, must be used for treatment. 

Edwin L. Hull, Administrator, Department of Justice, submitted 
written testimony. EXHIBIT 2 

Ellen Leahy, Health Officer, City-County Health Department, 
submitted written testimony. EXHIBIT 3 

Bruce DeSonia, Program Manager of the AIDS/STD Program, Montana 
Department of Health & Environmental Sciences, submitted written 
testimony. EXHIBIT 4 

Opponents' Testimony: None 

Questions From Committee Members: 

REP. STICKNEY asked if the intention of the bill is to consider 
putting everything in the AIDS act in this legislation without 
consent. Mr. Desonia stated that the question is that the AIDS 
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Prevention Act currently requires pre and post AIDS counseling 
and informed consent. The current legislation doesn't address 
that. It is assumed that convicted sexual offenders will be 
required to have informed consent of pre and post test counseling 
which would be helpful to reference these prevention acts. REP. 
BECKER stated that it is worded that if you were convicted, you 
wouldn't get pre and post test counseling. 

REP. SPRING stated "must" is a stronger word than "may". Mr. 
McGrath stated that the provisions of the bill as written, now 
requires testing of everyone who is convicted of a sexual 
assault. This means changing the "must" to "may" then it would 
be clearly a discretionary matter of the County Attorney, case by 
case. 

REP. TUNBY asked if a County Attorney would be 
testing even if there was little of suspicion. 
stated that the reason for changing the "must" 
basically volunteer. 

reluctant to do 
Mr. McGrath 

to "may" would be 

REP. S. RICE stated that she is concerned about the list of 
people that will be given the information. It seems that from 
the testimony they are primarily interested in the victims 
privacy. 

REP. J. RICE asked if this is a standard uniform act. David Niss 
stated that it is not from the uniform act. 

REP. TUNBY asked if there is a big difference between HB 780 
requiring the testing of someone charged and HB 761 requiring 
that if someone is convicted they will be tested. REP. PAVLOVICH 
stated that once it commences in court and if that person 
requests that they take an AIDS test then it should be done. 

REP. CROMLEY asked it the County Attorney's Association has a 
position on the testing of a person charged. Mr. McGrath stated 
that the association doesn't have a position on that. 

Closing by Sponsor: 

REP. PECK stated that requ1r1ng a test before conviction, from 
the standpoint of the person who was sexually offended, the would 
like the test taken the day the person was arrested. He assumed 
the County Attorney's Association considered this when they had 
the bill drafted and felt that we probably couldn't require this 
when they are merely charged. Then the Department of Health and 
Environmental Sciences (DHES) points out chapter 15-18-108 and 
says the examination and treatment of prisoners, or any person 
confined or imprisoned in any state or county or municipal prison 
within the state may be examined for sexually transmitted 
disease. If infected, the person must be treated by health 
authorities. Then we talk about permissible release of 
information concerning infected persons. This may be a redundant 
piece of legislation, but we need to pursue this. 
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Closing by Sponsor: 

REP. PAVLOVICH closed on HB 7S0. 

HEARING ON HE 713 

Presentation and Opening Statement by Sponsor: 

REP. DICK KNOX, House District 29, Winifred, stated that this 
bill is at the request of the Department of Institutions. This 
bill addresses the Montana Center for the Aging. This serves 
people 55 years or older with a mental illness that needs nursing 
care. It is questionable whether any mental illness should be 
considered as part of the aging process. This bill simply 
verifies in the statute that patients, who are appropriately 
served at the center, are all elderly and that their mental 
illnesses are not necessarily related to an aging process. 

Proponents' Testimony: 

Dan Anderson, Administrator, Mental Health Division, Department 
of Institutions (DOl), submitted written testimony. EXHIBIT 5 

Hank Hudson, Coordinator, Governors Advisory Council on Aging, 
stated that one goal the program fosters is a positive image of 
older citizens. Younger Montanans need to appreciate the ongoing 
contributions and values senior citizens are to our society. 
This proposed change will remove a misconception from our laws. 
There is no scientific basis to say any condition, physical or 
mental, is directly related to the aging process. Citizens of 
the advanced age display the entire range of mental and physical 
abilities. To link age with mental disability, even indirectly, 
is a form of prejudice no more acceptable than race or sex 
discrimination. Removing this language sends a message that we 
are freeing ourselves from these types of counter productive 
stereotypes. 

Kelly Moorse, Director, Mental Disabilities Board of Visitors, 
stated that they are charged with reviewing patient care and 
treatment at the Center for the Aging along with other mental 
health facilities. We stand in support of this measure. We 
basically see this as a housekeeping bill in terms of changing 
the language. In addition, the admission procedure at the Center 
for the Aging is basically covered through rulemaking and the 
admissions screening process which would take the diagnosis into 
consideration. This language is unnecessary because mental 
illness diagnosis' are not associated with aging. 

Kathy McGowen, Montana Council Mental Health Centers (MCMHC), 
stated that there are a number of bills that MCMHC has worked on 
with DOl throughout the last couple of months, this being one of 
them. MCMHC does support this bill. 

Opponents' Testimony: None 
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Questions From Committee Members: None 

Closing by Sponsor: 

REP. KNOX stated that this bill simply clarifies an issue in the 
statute that elderly patients were appropriately serviced and 
that all their mental illnesses are not necessarily related to 
the aging process. These clarifications are needed. 

EXECUTIVE ACTION ON HB 713 

Motion/Vote: REP. JOHNSON MOVED HB 713 DO PASS AS AMENDED AND BE 
PLACED ON THE CONSENT CALENDAR. Motion carried unanimously. 

HEARING ON HB 820 & HB 860 

Presentation and Opening Statement by Sponsor: 

REP. HOWARD TOOLE, House District 60, Southwest Missoula, stated 
that this bill grants local authorities the option of proceeding 
with the designation of non-smoking zones in communities. The 
bill simply modifies the existing law on smoking by allowing 
regulations adopted by the local board of health which allows 
designation of non-smoking areas in buildings. Section 2, 
contains a provision that says unless the non-smoking designation 
covered by state law applies, it is inconsistent with local 
regulations. Section 3, allows the local board of health to 
carry out those regulations. It is true that a large number of 
merchants and others are unaware of the obligation to designate 
non-smoking areas within public places. In certain communities, 
it is desirable to give the local authorities the authority to 
act on reasonable regulations on their areas much more than the 
state has. 

Presentation and Opening Statement by Sponsor: 

REP. TIM DOWELL, House District 5, Kalispell, stated that the 
problem and the issue that this bill addresses isn't smoking. 
Smoking is a persons right to do or not to do. 80% of Montanans 
choose not to smoke, but there are 20% that have chosen to smoke 
and that is their choice. The issue is second hand smoke or 
passive smoking, which you can get a couple of different ways. 
One is when a person is holding a cigarette, cigar, or pipe and 
some of that second hand smoke comes off the end of the burning 
tobacco and into our lungs. Some of that is filtered through 
their lungs and out of their mouth. The issue is not whether you 
smoke or you don't. The SO% of people that do not smoke decide 
to go into a state building that has a smoking area ends up 
smoking anyway. All state buildings, by matter of policy, should 
be smoke free. He submitted a page of the Montana Constitution. 
EXHIBIT 6 

Proponents' Testimony: 
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Brian McMiddle, Montana Environmental Information Center, stated 
that they believe that Montanans have the right to a clean and 
healthy environment indoors as well as outdoors. They believe 
this bill will support that. 

REP. THOMAS LEE stated that it is time that we recognize the 
medical realities of this situation and that we do something 
positive. 

Paulette Kohman, Executive Director, Montana Council for Maternal 
and Child Health, the council is an independent public policy 
research education organization which researches and advocates in 
the public arena for things that help the health of mothers and 
children. In the area of tobacco, the expertise that our board 
directors has brought to us and has made us aware, is that 
passive smoking is growing in its remission as a major 
contributor to child health problems and the problems in fetal 
development in pregnant women. We favor this bill as a way of 
decreasing some of that passive smoke that is inevitable. 

Opponents' Testimony: 

REP. ROBERT PAVLOVICH stated that HB 820 is a local option bill. 
We have other bills that are local option, if we are going to 
vote for one then we should vote for them all or kill them all. 
This bill brings up the issue of taverns, he doesn't serve 
breakfast and dinner at his tavern, but he does serve lunch five 
days a week. He is very concerned about the little tavern that 
might only serve a few things, does this include them in the 
bill. All of the state buildings were built with cigarette 
money. Now we can't smoke in these buildings, which is fine, but 
now we should take the money out of long range building and use 
it for something else. 

Mark Staples, Montana Tobacco and Candy Wholesalers & Montana 
Tavern Association, stated that they oppose these bills for a 
number of reasons. He also submitted written testimony. EXHIBIT 
7 & 8 

Jerome Anderson, Tobacco Institute, submitted written testimony. 
EXHIBIT 7 & 8 

John Delano, Philip Morris Ltd., submitted written testimony. 
EXHIBIT 7 & 8 

Roger Tippy, R.J. Reynolds Co., submitted written testimony. 
EXHIBIT 7 & 8 

Scott Morton, 4B's Restaurant Corporation in Montana, stated that 
they employ approximately 500 people. They oppose HB 820 and 
believe the present law works very well. They have a designated 
non-smoking area in our facilities and have received no 
complaints for the tens.of thousands of customers we serve each 
year. 
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Leon Stalk, Montana Restaurants Association, stated that of the 
several thousand restaurants in the State of Montana, he doesn't 
know of any that do not respond to 50-40-103, MCA that is now a 
law. The public has been well served by this statute. 

James Mullar, stated that these two pieces of legislation are a 
violation of equal rights. We are addicted to tobacco and we are 
not afraid to admit it. We did build those state buildings that 
we cannot smoke in and he feels that this violates my equal 
rights to smoke where he wants to smoke. If you are going to 
keep taking that away, the people that advocate this should be 
taxed for the buildings that we had to build. 

Charles Brooke, Montana Retail Association (MRA), stated that if 
HB 820 is passed there will be a patchwork of requirements and 
enforcements. Where there are multiple store locations this will 
create quite a management problem. MRA recognizes that they must 
provide in their current establishment those smoking and non
smoking areas. It seems that the bill is currently working 
properly and that to turn it over to the local communities would 
create an undue burden on many of the merchants in which 
represent. 

Questions From Committee Members: 

REP. BROWN asked what the effects are of second hand smoke. Dr. 
Robert Shepherd stated that second hand smoke can be divided into 
both sidestream smoke and mainstream smoke. Mainstream smoke is 
the smoke that the smoker lightly filters through his own lungs 
before he exposes the rest to us. Sidestream smoke comes 
straight off the cigarette. Approximately 85% of the smoke in a 
given room in a given time is sidestream smoke which is much more 
deadly than mainstream smoke because it contains higher 
concentrations of all the known carcinogens and all the known bad 
elements, nicotine and carbonmonoxide that is found in smoke. It 
is very clear that nonsmokers are exposed to that. Cigarette 
smoke is very quickly absorbed by the nonsmokers. There is no 
question that occurs. In studies of infants whose mothers smoke, 
they can measure the nicotine byproduct in the infants urine and 
the amount that is measured is directly proportional to the 
amount that the mother smokes. There is no doubt in anybody's 
mind that cigarette smoking causes lung cancer. What can be 
demonstrated and demonstrated very clearly is that the amount of 
lung cancer that you are at risk for getting is strictly 
depending on the number of cigarettes they smoke. A person that 
smokes one cigarette a day has a 30% higher chance of developing 
lung cancer than a nonsmoker. All the studies on nicotine levels 
in nonsmokers urine who are exposed to that, either at home or at 
the work place smoke cigarettes on the order of one cigarette a 
day. That means that the nonsmokers exposed to smokers have a 
30% higher rate of lung cancer. 390,000 Americans die every year 
from cigarette smoke and approximately 50,000 die from the 
cigarette smoke as nonsmokers. 
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REP. CROMLEY asked if the county health board makes regulations 
that are not as strict as the current law. REP. TOOLE stated he 
agrees with that as the way the bill is drafted. It says "unless 
inconsistent with regulations adopted by the local board of 
health". 

Closing by Sponsor: 

REP. TOOLE stated that in response to HB 820 and the surprising 
lack of trust in the ability of the locals to enforce and develop 
reasonable and sensible regulations in this area and a great deal 
of skepticism expressed, concerning local health departments is 
the only comment that made any sense to me. Local and political 
entities and county commissions would be as appropriate as some 
departments to regulate this. There are communities that are 
going to want to develop and implement their own regulations and 
those regulations could well have merit. The problem that led to 
the introduction of this bill is the enforcement problem. There 
are parts of the community that are subject to this law. The 
communities aren't aware that they are not doing anything about 
this. DHES is involved in the operation of this law. It is a 
law that is not very well known or understood. It is not really 
being brought to the attention of businesses by local governments 
because it is not the local governments responsibility by 
destination to be involved in it. 

Closing by Sponsor: 

REP. DOWELL stated that smoking is a voluntary act, passive 
smoking is often times not. Many people in this state have no 
choice, among those people are children. Do the children have 
rights, whose rights are really being infringed upon. The long 
range building fund was in regards to legislation in the 1940's. 
It wasn't until the 1960's that the Surgeon General said that 
smoking was bad for you, that was twenty years after the big 
building fund. We can solve all of our budgetary problems, lets 
just encourage smoking. If we doubled smoking think how much 
money we could get. Why wasn't something done about this issue 
of second hand smoking earlier. One cigarette a day can increase 
your chances of getting lung cancer by 30%. He submitted 
testimony. EXHIBIT 9 & 10 

EXECUTIVE ACTION ON DB 820 

Motion: REP. DOWELL MOVED DB 820 DO PASS. 

Discussion: 

REP. MESSMORE asked if under the current law, does a restaurant 
in the state have to have a designated non-smoking area and if 
they don't who are they reported to. REP. DOWELL stated that 
they do have to have a designated non-smoking area. The local 
board of health has the authority to charge them with a 
violation. 
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REP. CROMLEY stated that if a proprietor wants to, he can 
designate all non-smoking or smoking areas. The local 
departments of health would have a hard time enforcing this. 

Motion(Y0te: REP. WHALEN MOVED BB 820 BE TABLED. Motion carried 
19-1 w~th REP. S. RICE voting no. 

EXECUTIVE ACTION ON BB 860 

Motion: REP. DOWELL MOVED BB 860 DO PASS. 

Discussion: 

REP. WHALEN stated that there was suppose to be a prov~s~on in 
the bill that says there would have to be at least one place 
designated in each public building where a person can smoke. 
REP. DOWELL stated that was his intention and he would not resist 
an amendment, unless it would take a state building that might 
have one room where smokers can go in a corner of a room or 
designating one half of a room non-smoking and the other half 
smoking that would not be acceptable to the concept of what the 
bill is saying. There must be a physical barrier between smoking 
and non-smoking. David Niss said that can be accomplished in two 
ways. Page 2, section 3, line 12, change the "may" to "shall" 
which will maintain and use the discretionary language on line 15 
and line 19. Or we could strike section 6, from the bill. That 
would maintain the status quo. 

REP. STICKNEY asked why this couldn't be covered in the current 
act. It seems we are already doing what this bill wants to do. 
REP. DOWELL stated that the language is that a supervisor may 
designate areas as non-smoking or may designate areas as smoking. 
Designating a smoking area in one corner of a non-smoking room 
won't work, people will have to walk by the smoke and will inhale 
the smoke if the smokers are in a corner or not. The state needs 
to go on record with a policy saying we believe a building should 
be smoke free and here is place for you to smoke. It shouldn't 
be in places where a majority of any particular worker must go in 
order to carry out their duties. 

REP. SPRING stated that he supports this bill. The 80% of 
nonsmokers need more protection in our society. 

REP. J. RICE asked if state buildings can, under the present law 
be declared totally smoke free if they have at least 7 employees 
working in the building because of section 6. This bill is 
basically saying that we want the ability to declare state 
buildings totally smoke free, but they will give the smokers a 
smoking area somewhere. 

REP. MESSMORE stated that we want as much of a smoke free 
environment as we can get, however, in this bill there is 
permissive language. 
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REP. WHALEN stated that until everyone quits smoking and until we 
recognizing that these people have addictions, we are going to 
have to make some accommodations in these buildings for these 
people to smoke so that they don't have to go too much out of 
their way. 

Motion: REP. WHALEN moved to amend HB 860. 

Discussion: 

REP. WHALEN stated that there has to be one designated place that 
a person can smoke. 

REP. MESSMORE stated that she works in a facility that has eight 
floors, 1,200 employees and many of visitors. We have one area 
on the first floor designated as smoking. This has worked very 
well. REP. WHALEN stated that is in a hospital. This issue is 
public state buildings and at least one smoking area for every 
two floors is reasonable. 

REP. TUNBY stated that he agrees with the amendment. 

REP. GALVIN stated that he is allergic to smoke and his wife has 
cancer from smoke. Neither of them smoke but they have to deal 
with the circumstances from other smokers. 

Motion: REP. WHALEN MADE A SUBSTITUTE MOTION TO AMEND HB 860. 

Title, line 5. 
Strike: "ALLOWING" 
Insert: "REQUIRING" 

Title, line 6. 
Strike: "DESIGNATED SMOKING AREAS" 
Insert: "AT LEAST ONE DESIGNATED SMOKING AREA IN EACH 

STATE BUILDING" 

Page 2, line 12. 
S t r ike: "rna y " 
Insert: "shall" 
Following: "establish" 
Insert: "at least one" 

Page 2, line 13. 
Strike: "areas" 
Insert: "area" 

Page 2, line 13. 
Strike: "agency" 
Insert: "building" 

Discussion: 

REP. WHALEN stated that he talked with one representative who 
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smokes and has signed on to this bill. He signed the bill 
because he was assured that at least one place in each building 
would be set aside for smokers. 

REP. TUNBY asked who would be the agency head in this building 
that would make the determination of where the smoking area would 
be. REP. WHALEN stated that it would be the Department of 
Administration. 

REP. BECKER stated that she would like to support the amendments. 

REP. MESSMORE asked what happens on page 4, section 5, line 3, 
subsection 6. Do the state smoke free buildings have to find one 
spot where smokers can go. REP. DOWELL said yes, section 3 is 
the definition of smoke free buildings. 

vote: Motion carried 18-2 with REPS. LEE and SPRING voting no. 

Motion/Vote: REP. WHALEN moved to amend HB 860. Motion carried 
11-7 with REPS. BROWN, CROMLEY, JOHNSON, LEE, MESSMORE, J. RICE, 
and SPRING voting no. 

Page 3. 
Following: line 14 
Insert: "(4) In buildings of historical significance, 

the department shall place signs that are 
aesthetically pleasing and that fit the 
architectural style of the building. 

Motion: REP. DOWELL MOVED HB 860 DO PASS AS AMENDED. 

Discussion: 

REP. J. RICE asked if section 3 becomes part of the Indoor Clean 
Air Act. David Niss stated that it will be codified in the same 
place and it has to do with the same subject. 

vote: Motion carried 17-3 with REPS. KASTEN, SQUIRES and 
STICKNEY voting no. 

BEARING ON HB 666 

Presentation and Opening Statement by Sponsor: 

REP. BEVERLY BARNHART, House District 80, Bozeman, stated that 
this is an act providing examination to determine the mental 
condition of a person accused of a crime to be conducted by a 
licensed social worker. This bill lists licensed social workers 
(LSW) throughout the law so that they can be expert witnesses for 
testifying on the mental conditions of persons accused of crime. 
LSWs, along with psychologists and licensed psychologists, would 
be called on to examine an accused person of a mental condition. 
Not all LSWs will want to do this type of examination, but there 
are those that will want to. They have the education and many 
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have the experience to make them qualify. LSWs can assess the 
mental condition of persons under the civil section of the law. 

Proponents' Testimony: 

Bill Evens, Licensed Social Worker, National Association of 
Social Workers, stated that LSWs are licensed to provide 
psychotherapy in Montana and have been for some time. LSWs are 
called upon frequently to testify in mental health commitment 
hearings that are involved in providing expert testimony in child 
abuse cases, criminal, sex abuse cases, and custody cases. We 
feel that it is logical to include LSWs in the definition of 
expert witnesses in the state laws. Some LSWs have experienced 
being discriminated against due to not being included in the 
statutes. This would serve as a point of clarification for the 
court and the people. 

Craig Simmons, National Association of Social Workers, stated 
that he is typical of the kind of social worker who has clinical 
training and who may be in a position to be called on to give 
expert testimony. There are many specializations in the field of 
social work. In 1984, LSWs were given licensure in the State of 
Montana. EXHIBIT 11 

Judith Carlson, Montana Chapter National Association of Social 
Workers, submitted written testimony. EXHIBIT 12 

REP. ANGELA RUSSELL went on record in support of the bill. 

Opponents' Testimony: 

Mary McCue, Montana Mental Health Counselors Association, stated 
that both LSWs and LPCs possess masters level degrees, are 
licensed by the same board in Montana, and are also well trained 
and competent to perform these evaluations by our background. 
Not every LPC wants to perform evaluations and not all feel that 
they are competent to do it. Presently there are numerous LPC 
who are performing this kind of examination for the courts. If 
you are going to include LSWs, it may appear that LPCs are not 
qualified, and that LPCs will not be called upon to continue to 
perform these examinations. LPCs would gladly support this bill 
if the committee would amend it to simply include LPCs in each of 
the places where LSWs are included because all of the arguments 
that they have made to you with their inclusions, which could be 
made on LPCs behalf. 

Hank Winters, Licensed Professional Counselors, Montana Mental 
Health Counselors Association, submitted written testimony. 
EXHIBIT 13 

Dr. Susan Sachsenmair, Montana Association, submitted written 
testimony. EXHIBIT 14 & 15 

Dr. Jeffrey Ritow, Forensic psychologist, stated that he has 
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conducted 100 to 200 forensic evaluations over the last three 
years. Prior to that he conducted approximately 3,000 clinical 
evaluations for general treatment units at the state hospital. 
There is a large difference between clinical assessment and 
forensic assessment. In clinical assessment, a person is brought 
to a counselor, social worker, psychologists or psychiatrist with 
a problem and wants help and wants to talk about it. Generally, 
in these settings, people are telling the truth, sometimes they 
minimize, sometimes they exaggerate, and sometimes they blame 
others, but they tell you what is basically going on. In 
forensic assessment the people that you are seeing have a very 
good reason for lying to you. It is difficult to see who is 
lying. The people that break the laws are more often than not 
sociopaths, which are called an antisocial personality and are 
very good liars. People who have these characteristics do not 
give out the ques that we normally judge others by. They are 
usually lying, but we do not know if they are lying or not. LSWs 
have considerable training in diagnosis, therapy and 
understanding human behavior. 

Questions From Committee Members: 

REP. KASTEN asked what is the difference between licensed and 
certified social workers. Mr. Simmons stated that the licenses 
are given with the backing of the National Association of Social 
Workers. Each chapter chooses to call it certified or licensed. 
Sometimes the requirements are greater when they are called 
licensed. 

REP. CROMLEY asked if he diagnoses specific mental diseases. Mr. 
Simmons said yes, that is a part of clinical work. We have to 
refer to the diagnostic and statistical manual of the American 
Psychiatric Association. 

REP. TUNBY asked how would you feel about adding licensed 
professional counselors into this bill. Mr. Simmons stated that 
LSWs would prefer LPCs had their own bill. 

REP. LEE asked would LPCs normally have a doctorate in 
psychology. Mr. Winter stated that four or five do and have 
chosen that licensure to be affiliated with. 

REP. LEE asked does a doctorate in psychology require to be a 
licensed practitioner. Mr. Winter said no. 

REP. LEE asked why this bill is necessary. 
that we need this bill because in a couple 
other experts" and we want to add the LSWs 
that field to them. 

REP. BARNHART stated 
of places it says "or 
so that it expands 

REP. JOHNSON asked what licensing board are LSWs under. Mr. 
winters stated that LPCs and LSW share the same licensing board 
called the Licensing Board for Social Workers and Professional 
Counselors. 

HU021S91.HMI 
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REP. JOHNSON asked how many people are involved in each one of 
these particular disciplines. Mr. Winters stated that based on 
last years licenses, there are a total of 252 LPCs in the state 
and by no means is that represented by the people who qualify for 
this. 

REP. JOHNSON asked how many more professions would be qualified 
under this particular paragraph. Mr. Winters stated that there 
are only basically four mental health professional disciplines: 
licensed clinical psychologists, licensed social workers, 
licensed counselors, and psychologists. 

REP. WHALEN asked if social workers are performing this service 
in cases with regard to children. Dr. Ritow stated that 
currently the courts use social workers more often in child 
custody and child abuse cases. If this laws passes, it will 
state that a social worker, who wishes to do so, can give 
testimony as an expert in doing the criminal evaluations. 

REP. WHALEN asked if social workers are not generally doing 
crimes outside of the sex area, such as deliberate homicide. Mr. 
Simmons said no. 

REP. WHALEN asked if the LSWs position was that they are capable 
of making a determination under the law as to what extent these 
people can appreciate their crimes. Mr. Simmons stated that 
there are certain LSWs who have prepared themselves in those 
areas and yes they could. 

REP. WHALEN asked what are the qualifications of those 
individuals that would be capable of making this determination of 
a defendants ability to appreciate his conduct. Mr. Simmons 
stated that you may have had experience that approximates this, 
plus you can attend workshops or graduate training. 

REP. LEE asked is forensic training common. Mr. Simmons said no 
it isn't common. 

REP. SPRING asked who is going to make the determination if some 
LSWs are qualified and some aren't. Mr. Simmons stated that the 
court and the attorneys who call upon you will want you to be 
able to demonstrate that you have the ability to render the type 
of diagnostic interviews that they will be able to render that 
you are competent. 

Closing by Sponsor: 

REP. BARNHART stated that the law, as it stands of qualified 
psychiatrist, doesn't mean that all psychiatrists are called or 
wish to be called as expert witnesses. We want the LSWs to be 
put on the list and so that they can be chosen as expert 
witnesses if the court says that they are expert witnesses. LSWs 
can be called right now under the list where it says "other 
witnesses", but they aren't being called because they are not 
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specifically listed. 

EXECUTIVE ACTION ON HB 666 

Motion: REP. RUSSELL MOVED HB 666 DO PASS. 

Discussion: 

REP. TUNBY spoke against the bill. 

REP. SPRING stated that he opposes the bill. 

REP. CROMLEY stated that he is concerned with the bill being 
heard in this committee, instead of the Judiciary Committee. 

REP. DOWELL stated that he agrees with REP. CROMLEY. 

REP. LEE stated that not all LSWs are going to be interested in 
being expert witnesses. They can do this now if they want to. 

Vote: Motion carried 14~6 with REPS. BROWN, DOWELL, MESSMORE, J. 
RICE, RUSSELL, and STRIZICH voting no. 

Adjournment: 6:30 p.m. 

AR/jck 

ADJOURNMENT 

~f2~ 
I, 
v 
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Hr. Speaker~ We, the com..Ttlittee on Human Services and Aging: 

report that House Bill 530 

oass as amended • .. 
(first reading copy --whit,~) do 

,~ . ~ 

~ ~ gnei
_ ~ ---=----:;---'-=:---::..-:;---=:---.,----

Angela ~us5ell, Chairman 

And, that such amendments read: 

l~ Title, line 4. 
Strike: "HEALTH" 
Insert: "DISABILITY" 

2. Title, lines 5 and 6. 
Strike: ", HEALTH" on line 5 through "ORGANIZAT!ONS" on line 6 

3. Title, lines 6 and 7. 
Strike: "OR HE~J3ERSHIPft 

4. Title, line 7. 
Following: "TO" 
Insert: "OR REFUSING TO CONSIDER AN APPLICATION FOR I~SURAllCE 

COVERAGE FRON" 

s. Title, line 8. 
Following: "D!5ABIL~7yft 
Insert: 11; TO DEFINE UNLAj'JFUL DISC2DHNi\'l'ICn IN THE APPLICATIDN 

OF !NSURANC:2 RATES OR TEru-1S OR IN THE ISSUANCE OF AN 
INSURANCE POLICY: DEF!NING TEP.!"!S; AMENDING SECTION 33-18-
206, MeA" 

6. Page 1, line 12 throuqh line 8 on page 2. 
Following: line 11 
Strike: sections 1 and 2 i~ their entirety 
Insert: " Section 1. Section 33-18-206, YeA, 13 amended to read: 

"33-18-206. ~nfai~ discr~min3tion nrohi~it~d -- life 
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insurance, annuities, and disability insuranc~. (1) No person 
shall make or permit any unfair discrimination between 
individuals of the ~ame class and equal :~xpectation cf life in 
the rates charged for any cont~act of life insuranc~ or of life 
annuity or in the dividends or other benefits payable thereon or 
in any other of the terms and conditions of such contractw 

(2) No person shall !!lake or permit any unfair 
discrimination between individuals of the same clas~ and of 
essentially the same hazard in the amount of premium, policy 
fees, or rates charged fer any policy or contract of di3abili~y 
insurance or in the benefits payable thereunder or in any of t~B 
ter:-ns or conditions of such contract or in any other manner 
·,.;ha teve r . 

(3) An insurer rna'! not refuse to consider an aprylication 
Eor life or diaability lns~ranc8 on the basis of a genetic 
condi tion, developmental delay, or deve~ental disaoili tv. 

(4) The rejection of an applica'~ion or the determining of 
rates, terms, or conditions of a life or disabilitv insurance 
contract on the basis of genetic condition, developmental delay, 
or develoomental disabilit· constitutes unfair discrimination, 
un ess the apE icantts medical condition and history and either 
claims experience or actuarial ro'ections establish that 
substantial d fferences in claims are likely to result from the 
genetic condition, developmental delay, or develoomental 
disability. 

(5) As used in this section, the following definitions 
apply: 

(a) "De ..... elopmental delay't means a delay of at least 1 1/2 
standard deviation from the norm. 

in) ifDevelo mental disabilit·.r" means the sinqular of 
developmental ~sabilities as def1ned in 53-20-202. ----

(c) I'Genetic condition" means a specific chromosomal or 
,.." , t' d'-\oo~ It ~1ng~e-aene ~ene 1C con.1~~on. 

Renumber: subsequent section 

7. Page 21 line 10. 
Strike; "health n 

Insert:udisability· 
Following: "contracts" 
Insert: "applied for," 



HOUSE STANDING COM}1ITTEE REPORT 

February 19, 1991 

Page 1 of 1 

Hr. Speaker: ~'fe, the caromi ttee on Human Services anti Aging 

report that House Bill 713 (first reading copy -- white) do 

nass and be ~laced on consent calendar . 
& C 

Signed: 
----~--~--~----~---~--~----Angela Ru~sell! Chairman 
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[,1r. Speaker: He, the commi t tee on Human Services and ;\ginq 

report that House Bill 860 

Ea~s as a~ended • 
(first readi~g copy -- white) do 

Signed: 

~d, that such amendments r~ud: 

1. Title, line 5. 
5 trike: ·'ALLONING II 

Insert: "REQUIRING" 

2. Title, line 6. 
Strike: "DESIGNATED SMOKING AREAS~ 
Insert: "AT LEAST ONE DESIGNATED SMOKING ~REA IN EACH STATS 

BUILDING" 

3. Page 2, line 12. 
Strike: "may" 
Insert: "shall" 
Following: "establish ,J 

Insert: "at least one" 

4. Page 21 line 13. 
Strike: "areas" 
Insert: "area" 

5. Page 2, line 13. 
Strike: "agency" 
Insert: "building" 

6. Page 3. 
Following: line 14 
Insert: "(4) In buildings of historical significance, the 

department shall place signs that are aesthetically ple3.sinQ 
and that fit the architectural style of the cuilding. 



Amendments to House Bill No. 530 
First Reading Copy 

Requested by Rep. Becker 
For the committee on Human Services and Aging 

1. Title, line 4. 
Strike: "HEALTH" 
Insert: "DISABILITY" 

Prepared by David S. Niss 
February 17, 1991 

2. Title, lines 5 and 6. 
strike: ", HEALTH" on line 5 through "ORGANIZATIONS" on line 6 

3. Title, lines 6 and 7. 
Strike: "OR MEMBERSHIP" 

4. Title, line 7. 
Following: "TO" 
Insert: "OR REFUSING TO CONSIDER AN APPLICATION FOR INSURANCE 

COVERAGE FROM" 

5. Title, line 8. 
Following: "DISABILITY" 
Insert: If; TO DEFINE UNLAWFUL DISCRIMINATION IN THE APPLICATION 

OF INSURANCE RATES OR TERMS OR IN THE ISSUANCE OF AN 
INSURANCE POLICY; DEFINING TERMS; AMENDING SECTION 33-18-
206, MCA " 

6. Page 1, line 12 through line 8 on page 2. 
Following: line 11 
strike: sections 1 and 2 in their entirety 
Insert: " section 1. section 33-18-206, MCA, is amended to read: 

"33-18-206. Unfair discrimination prohibited -- life 
insurance, annuities, and disability insurance. (1) No person 
shall make or permit any unfair discrimination between 
individuals of the same class and equal expectation of life in 
the rates charged for any contract of life insurance or of life 
annuity or in the dividends or other benefits payable thereon or 
in any other of the terms and conditions of such contract. 

(2) No person shall make or permit any unfair 
discrimination between individuals of the same class and of 
essentially the same hazard in the amount of premium, policy 
fees, or rates charged for any policy or contract of disability 
insurance or in the benefits payable thereunder or in any of the 
terms or conditions of such contract or in any other manner 
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whatever. 
(3) An insurer may not refuse to consider an application 

for life or disability insurance on the basis of a genetic 
condition, developmental delay, or developmental disability. 

(4) The rejection of an application or the determining of 
rates, terms, or conditions of a life or disability insurance 
contract on the basis of genetic condition, developmental delay, 
or developmental disability constitutes unfair discrimination, 
unless the applicant's medical condition and history and either 
claims experience or actuarial projections establish that 
substantial differences in claims are likely to result from the 
genetic condition, developmental delay, or developmental 
disability. 

(5) As used in this section, the following definitions 
apply: 

(a) "Developmental delay" means a delay of at least 1 1/2 
standard deviation from the norm. 

(b) "Developmental disability" means the singular of 
developmental disabilities as defined in 53-20-202. 

(c) "Genetic condition" means a specific chromosomal or 
single-gene genetic condition." 

Renumber: subsequent SUbsection 

7. Page 2, line 10. 
strike: "health" 
Insert: "disability" 
Following: "contracts" 
Insert: "applied for," 

2 HB053001.ADN 



STATE OF MONTANA 

DEPARTMENT OF JUSTICE 
EXHIBlf •. ~ ... 
DAlt 1,,-t I 

Marc Racicot 
Attorney General 

February 14, 1991 

BOARD OF CRIME CONTROL 

Representative Angela Russell, Chair 
House Human Services and Aging Committee 
PO Box 333 
Lodge Grass, MT 59050 

Re: HB 761 

Dear Chairperson Russell: 

.HB 7{g I 

303 North Roberts 
Scott Hart Building 
Helena, MT 59620 

I submit this letter in support of HB 761 which provides for HIV testing for offenders 
in sexual offenses. The intent of this legislation is important because of impending 
federal requirements which relate to Montana's ability to obtain, in FY 92, $2,225,000 
in Anti-Drug Abuse Act funds. The federal Crime Control Act of 1990 made 
amendments which indicate that states should have legislation requiring, at the request 
of the victim, testing for HIV by FY 94 or suffer 10% reductions in funding. 

I have enclosed a copy of the federal revisions which make passage of HB 761 or similar 
legislation of great importance to the state and to this agency. 

Respectfully, 

Edwin L. Hall 
Administrator 

cc: Representative Peck 

eh \leg\hb761.1tr 

Tel. (406) 444-3604 Fax (406)444-4722 

.. -~ 



Revision to Purpose Area 10 

(Effective Date • FY 1991) 

The Crime Control Act of 1990 changed purpose 10 under Sec. 501(b) of the Omnibus 
Crime Control and Safe Streets Act, as amended, to allow for the expansion of 
prosecutorial and defense services. The following ·is the revised language of purpose 10: 

10. Improving the operational effectiveness of the court process by expanding 
prosecutorial, defender and judicial resources and implementing court delay reduction 
programs. 

Changes Which Take Effect After FY 1991 

The Crime Control Act of 1990 made a least two substantial amendments to the Omnibus 
Crime Control and Safe Streets Act of 1968, affecting the formula grant program in the 
future. These provision do not take effect in FY 1991, but states should be aware of them 
for future planning. .. 

Beginning in FY 1994, each state should have in place a statute requiring, at the 
request of the crime victim, testing for the presence of human immunodeficiency virus 
(HlV) in persons convicted under state law of a sexual act as defined in 18 U.S.C. § 
2245. States not having such a statute will receive only 90 percent of the allocated 
formula grant funds. 

Attached are copies of these provisions from the Crime Control Bill. 

: .~". 

.......... -~~ 



February 18, 1991 

Honorable Representative Angela Russell 
Chairperson 
Human Services and Aging Committee 
House of Representatives 
Capitol 
Helena, MT 59620 

Dear Representative Russell, 

I am writinq in SUPPORT of HB 761 requiring tes~s of sex 
offenders tor sexually transmitted diseases WITH AMENDMENTS linking 
testinq to treatment and limiting disclosure to the offender, those 
involved in treatm~nt and the victim(s). 

As a local health officer and director of our department's 
sexually transmitted disease (STD) clinic, ! am familiar with the 
aspects of STD tasting and trea~ment. I believe that a convicted, 
(not merely accused) sexual assailant has shown to be a threat to 
society and that the state has a compelling interest in testinq the 
offender for STD's if such testing is tor the purpose of treating 
disease, thereby limiting at least this aspect ot the offender's 
potential to harm should recidivism occur. It follows that 
treatment of any identified and treatable STO's should be required. 

I believe disclosure should be limited to the offender, 
persons necessarily involved in the test1nq and treatment, local 
and state health otticials as required by state law, and the 
victim. I must add that the victim will not De protected by this 
information alone and should have been advised to undergo testing, 
treatment, and counseling for all STO's as part of the initial and 
follow-up intervention - long before the accused i& convicted. 

I see no useful purpose in enacting HB 761 without t.hese 
amendments. 

Sincerely, 



February lS, 1991 

Honorable Representative Angela Russell 
Chairperson 
Human services and Aging Committee 
House at Representatives 
Capitol 
Helena, MT 59620 

Dear Representative Russell, 

• ~ "'"f .. ' .. __ ,,'- .. 

I am writing to OPPOSE HB 780 allowing HIV relatea tasting of 
persons charged with sexual offenses. 

As overseer of our department's HIV counseling and testing 
program, I am familiar with the uses and limitations of H!V 
testing. I have also been directly involved in the HIV testing and 
counseling of sexual assault victims. Based on these experiences, 
I believe that requiring testing of the accused does not tell ~ha 
victim what she or he needs to know - that is, whether or not the 
victim has been infected. 

Because the HIV antibody test can only identify infection that 
occurred at least three months prior to testing, a negative test 
does not mean that the accused is not infected. The falae sense of 
security that can be created in this situation is furthered by the 
chance that the accused is not, in tact, the offender. Also, a 
positive test of the accused does not mean that the victim became 
infected. It is certainly unders~andable that the victi~ ~an~s to 
know if she or he became infected with HlV. The tru~h ~S, however, 
that the only way to anS~(ler this ques~ion is for ~he vlet-im ~o 
undergo testing. 

A victim of sexual assault needs a great deal cf a~o~~or.al and 
medical attention including specific a~tention to HIV rinks. For 
this lnd the above reasons, ! believe that focusing o~ ~he accused 
in the manner proposed in HB 7S0 is misleading and creates a risky 
distrac~ion from focusing on the vict~m's real ~eQd :or 
confidential HIV testing and counseling. ! urge your QPposi~ion to 
HB 780. 

Sincerely, 



EXH:BlT .... wq; , . __ .' 
DEPARTMENT OF .DATE... Z-/8-.'1T_ 

HEALTH AND ENVIRONMENTAL SCIENCES!j_B_ 7(,,/ .. -

STAN STEPHENS, GOVERNOR COGSWELL BUILDING 

- STATE OF MONTANA----
FAX # (406) 444-2606 HELENA, MONTANA 59620 

House Bill 761 Testimony--2/18/91 

Madame Chair and members of the Committee, I am Bruce Desonia, Program Manager 
of the AIDS/STD Program with the Montana Department of Health & Environmental 
Sciences and wish to provide technical information on House Bill 761. 

1. Under the current STD statute, 50-18-101, there are 7 diseases defined 
as Sexually Transmitted Diseases (STD's). Testing for all 7 is not available 
by serological test, although syphilis and HIV antibody for AIDS are the ones 
that commonly are. Other STDs common in Montana that could be considered are 
gonorrhea and chlamydia genital infection, which would require collection of a 
culture specimen for testing, not a serology. Testing for the 4 diseases 
listed above are available from the state Public Health Laboratory. 

2. The proposed bill states "the test must be conducted by a health care 
provider, as defined in 50-16-504,: which may not necessarily be a physician. 
It is unclear who will "determine whether the person [sexual offender] suffers 
from a sexually transmitted disease." A physician may diagnose an STD without 
a standard serological test. A standard serological test result alone may be 
falsely positive or falsely negative, and requires clinical interpretation. 

3. Section 50-18-108 of the STD statute states that "any person confined or 
imprisoned in any state, county, or municipal prison within the state may be 
examined for sexually transmitted disease. If infected, the person must be 
treated by health authorities." The cost for treatment of most of the 
diseases is minimal, but a person identified as infected with the Human 
Immunodeficiency Virus (HIV) could require significant health costs. Under 
the proposed legislation, sexual offenders infected with HIV may be identified 
earlier than they may have without the legislation. 

4. There is a potential conflict with the current bill and 50-16-1007 (the 
AIDS Education and Prevention Act) which requires pre- and post-test 
counseling and informed consent by the patient. The current bill does not 
address pre- and post-test counseling and informed consent by the patient or 
applicability of 50-16-1007. MDHES is proposing reV1S10ns to the AIDS 
Education and Prevention Act through House Bill 917. 

cc: Representative Ray Peck 

"AN EQUAL OPPORTUNITY EMPLOYER" 



TESTIMONY ON DB 713 

by Dan Anderson 

to House Human Services Committee 

February 18, 1991 

The Department is proposing this legislation to clarify the 

admission criteria for the Montana Center for the Aged. 

It is not appropriate to refer to a mental disorder as 

"associated with the aging process" because it implies that the 

process of growing old in some way is or causes a mental disorder. 

The patients admitted to the Montana Center for the Aged are 

older people, the minimum age is 55. All of them have a mental 

disorder which makes placement in a less restrictive community 

setting impossible. 

The mental disorders of Center for the Aged residents span 

the diagnostic gamut from schizophrenia to organic disorders. In 

some cases the onset of illness was at a young age and in some 

cases the onset was later in life. 



PAGE TWO 
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For none of the patients is the mental diso.rder attributable 

to the aging process and therefore, the Department requests that 

this language be deleted from this statute. 

DA/jeb 



lA.ONTANA CDtJsrlTtATION 
DECLARATION OF RIGH~~,' "~,,, (p . Art.' II, § 3 

[, .. ,-:.")" .. ??-.CII, . 
3 

,..' ~ 1" L~ .. 2L--

. ... B~O 
26. Trial by jury. . . ,. 
27. Imprisonment for debt. 
28. Rights of the convicted. 
29. Eminent domain. 
30. Treason and descent of estates. 

-----

31. Ex post facto, obligation Qf contra!=ts, and irrevocable privileges. 
32. Civilian control of ~he military. 
33. Importation of armed persons. " 
34. Unenumerated rights. 
35. Servicemen, servicewomen, and veterans. 

, , , 

. .,,' 

Section 1. Popular sover~ignty. All political power is 'vested in and 
derived from the people.' All government of right originates with the 'people, 
is founded upon their will only, and is instituted solely for the good of the 
whole. 

• .', "I' Cross-References ' ' 
Self-government, Arl. h, sec. 2, Mont. Copst. 
Right of participation in governmental affairs, 

Art. ll, sec. 8. Mont. Canst. • 
Right to know, Art. 1I,lIec. 9, Mont. Canst. 
Right of suffrage, Art. II, sec. 13, Mont. 

Canst.., .. 
General government, Art. III, Mont. Canst. ' 
Constitutional revision, Art. XIV, Mont. 

Const. ' , ' . ' 
Government Structure and Administration, 

Title 2. ' 
Basic political rights, Title 49, ch. I, part 2. 

Constitutional Convention Transcript 
Cross-References 

Adoption, Trans. 2933, 2934. '. ~ 
Committee report, Vol. II 620, 626, 957, 962. 

967.969, 1038. 
. Cross-references, 1889 and 1972

1 
Constitu-

tions, Vol.ll646. • 
Debate - committee report. :Ti'ans. '1635. 

1636. 
Debate - style and drafting report, Trans. 

2476,2921. 
Final consideration, Trans. 2627, 2628. 
Text as adopted, Vp1.1l1087. 

Section 2 •. Self-government. The people have the exclusive right of 
governing themselves as a free, sovereign, and independent state. They may 
alter or abolish the constitution and form of government whenever they deem 
it necessary. , 
Cross-References . 

Popular sovereignty, Art. II, sec. 1, Mp!lt. 
Canst. . 

General government, Art. III, Mont. Canst. 
Local government, Art. XI, Mont. Canst. 

. Constitutional revision, Art. XIV, Mont. 
Canst. " , 
Constitutional' Convention Transcript 
Cross-References 

Adoption, Trans. 2933, 2934: : 

Committee report, Vol. II 620, 626, 957, 962, 
967,969, 1038. 

Cross-references, 1889 and 1972 Constitu
tions, Vol. II 646. 

Debate - committee report, Trans. 1636 . 
Debate - style and drafting report, Trans. 

2476,2921. 
Final consideration, Trans. 2628, 2629. 
Text as adopted, Vol. II 1087~ . 

Section 3.' Inalienable rights. All persons are bo~n free and,have ce~
tain inalienable rights. TheX include the right to a clean and healthful envi
ronment and .the rights of pursuing life's basic necessities, enjoying and 
defending their lives and liberties, acquiring, possessing and protecting prop
erty, and seeking their safety, health and happiness in all lawful ways. In, 
enjoying these rights, all persons recognize corresponding responsibilities. 

Cross-References 
Right to bear arms, Art. II, sec. 12, Mont. 

Const. ., 
Environment and natural resources, Art. IX, 

Mont. Const. 

Department of Health and Environmental 
Sciences, Title 2, ch. 15, part 21. 

Department of Agriculture, Title 2. ch. IS, 
part 30. ' 
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COMMENTS IN OPPOSITION TO HB 820 

The following are comments of the Tobacco Institute, the 
Montana Association of Tobacco and Candy Distributors, Phil ip 
Morris Ltd., and R.J. Reynolds in opposition to House Bill 820. 

We oppose HB 820 which would amend the existing "Montana 
Indoor Clean Air Act" by placing the regulation of smoking in 
"enclosed public places" under the control of Local Boards of 
Health, thus taking the enactment of such regulatory control from 
the state Legislature and placing it in the hands of unelected 
public officials who mayor may not relate to or seek public input. 

The present "Montana Indoor Clean Air Act" (Sections 50-40-
101 through 50-40-201, MCA) is recognized nationally as one of the 
most stringent state regulatory acts in the united States. 
Regulations regarding smoking in enclosed public places are already 
in place in that act. 

any: 
The present state act defines an "enclosed public place" as 

(a) Indoor area, room, or vehicle used by the general 
public: or 

(b) serving as a place of work: 
(c) including but not limited to restaurants, stores, 

offices, trains, busses, educational or health care 
facilities, auditoriums, arenas, and assembly and 
meeting rooms open to the public. (Section 50-40-
103, MCA). 

The act requires that the proprietor or manager of an 
"enclosed public place" shall take the following actions: 

(a) Designate non-smoking areas with easily readable 
signs: 

(b) reserve a part for non-smokers and post easily 
readable signs designating a smoking area: 

(c) designate the entire area as a smokinq area by 
posting a clearly visible sign stating this 
designation; or 

(d) designating the entire area as a non-smoking area. 

The proprietor or manager must also post signs at all public 
entrances stating whether or not areas in the establishment have 
been reserved for non-smokers. Such signing is not required in an 
establishment containing both a restaurant and a tavern in which 
some patrons may choose to eat their meals in the tavern. (Sectio.n 
50-40-104, MCA). 

Health care facilities are required to prohibit smoking in 
most areas in the hospital or facility except patients' rooms and 



parts of waiting rooms. A health care facility may ban smoking in 
all of its premises. (Section 50-40-106, MeA). 

No smoking is allowed in elevators, museums, art galleries, 
kitchens, and libraries of any public establishment. (Section 50-
40-105, MeA). 

The only exemptions declared in the act are: 

(a) Rest rooms; 
(b) taverns or bars where meals are served; 
(c) vehicles or rooms seating 6 or fewer members of the 

public; and 
(d) school and community college facilities where 

trustees have declared those facilities to be 
tobacco free. (Sections 50-40-107 and 50-40-201, 
MeA) 

The act places enforcement in the Local Boards of Health under 
the direction of the State Department of Health (Section 50-40-
108, MCA), and anyone violating the act is guilty of a misdemeanor 
(Section 50-40-109, MeA). 

The Montana act as now constituted is very inclusive. We do 
not believe it needs amending or expansion as proposed in HB 820. 

House Bill 820 suddenly expands the provisions of the "clean 
air act" by allowing Local Boards of Health, which include city, 
county, or district boards (as defined in Section 50-2-101, MCA) 
to enact more stringent regulations than contained in the state 
act. Under HB 820, the state act may be enforced "unless 
inconsistent with regulations adopted by the local board of 
health." (Lines 17 and 18, pg. 2, HB 220). 

What is a "local board of heath"? 

It is a city, county, city-county, or district Board of Health 
(Section 50-2-101, MeA). 

All members of such boards are appointed. Non are elected. 
Thev are therefore not directly responsive to the electorate. 
(Sections 50-2-104 through 50-2-107, MCA, inclusive). 

City-county Boards of Health have jurisdiction over the entire 
county. District health boards can be created by two or more 
adjacent counties and have jurisdiction over all countfes which 
participate in the creation of the board. 

The bill would allow an unelected health group, undoubtedly 
influenced by special interest groups, to institute regulation that 
could result in a complete ban on smoking in public places. 

Such action could be taken by a city-county or a district 
Board of Health, which action would cover a large geographical 
area. 
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As an example, the city-county board of health in Missoula 
County could issue non-smoking regulations that would effect not 
only residents of Missoula, but also all the other communities in 
Missoula County, such as seeley Lake, Condon, Milltown, Bonner; 
Clinton, Evaro, Alberton, Huson, Frenchtown, Lolo, and Lolo Hot 
Springs, as well as many public establishments that do business 
throughout the county. How much representation do those outlying 
communities have on the Missoula City-county Board of Health? How 
much opportunity will they have with regard to notices of intended 
board action and appearances before the board to let their views 
be known? 

The interests of outlying communities many times are much 
different than those in urban areas. Under HB 820 unpalatable 
regulations could be imposed on those least capable of and with a 
minimal opportunity of representing themselves and having their 
personal rights preserved. 

This bill is not presented to provide a reasonable opportunity 
for accommodation between non-smokers and smokers. 'rhat reasonable 
accommodation has already been reached in the present "Montana 
Indoor Clean Air Act." This bill is offered to provide a means for 
the institution of total area-wide bans on the use of tobacco 
products. All you have to do is to note the identity of the 
special interest groups supporting the legislation to reach that 
conclusion. 

We urge you to vote no on HB 820 for the following reasons: 

1. Maintaining uniformity in smoking restrictions on 
a statewide basis is critical to avoid conflict and 
confusion for the public and an unnecessary and 
unjustified burden on business. Statewide 
uniformity also prevents conflict among state, 
county, and local laws, and facilitates predictable, 
consistent compliance with and enforcement of the 
law. 

2. Without statewide uniformity, smoking policies in 
restaurants, for example, would vary from town to 
town or county to county. Restaurants or stores 
having more than one location, such as 48 1 s, 
McDonald 1 s, Arby 1 s, or grocery chains, would be 
particularly subject to confusion and conflict, with 
smoking policies potentially varying from loca~ion 
to location. 

3. Confusion among the smoking public, particularly 
among tourists, 1S inevitable unless there is 
uniformity. It would be unrealistic and unfair to 
expect people to know the nature of the restrictions 
that would be in effect in each locality. Such 
confusion could adversely affect the public's 

3 



ability and willingness to comply. Compliance is 
facilitated by a reasonable statewide law. 

4. Tailoring smoking policies for each location to 
local ordinances imposes an unnecessary and 
disruptive burden on business. Where a business has 
one location, it can be unfairly disadvantaged by 
less restrictive non-smoking requirements on 
competitors just across the city or county limits. 

5. Unless smoking laws are maintained at the state 
level, conflicts can also develop between city and 
county ordinances, increasing the confusion and 
burden on business and making enforcement di ff icul t. 

6. Placing the power to establish smoking regulations 
in the hands of unelected Boards of Health with 
area-wide jurisdiction throughout Montana can 
subject individuals in business within those areas 
to the control of such boards which can be heavily 
influenced by special interest groups. 

7. Preventing these real and substantial burdens can 
be easily accomplished by continuing state 
jurisdiction over smoking restriction laws. 

We would appreciate your opposition to HB 820. 

JEROME ANDERSON 
Representing The Tobacco Institute 

MARK C. STAPLES 
Representing the Montana Assn. 
of Tobacco and Candy Distributors 

JOHN DELANO 
Representing Philip Morris' Ltd. 

ROGER W. TIPPY 
Representing R.J. Reynolds 
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COMMENTS IN OPPOSITION TO HB 860 

In 1985 and 1989 the Montana Legislature spoke and passed 
legislation regarding the regulation of smoking in offices and work 
areas of all buildings maintained by the state or its political 
subdivisions, other than those maintained by schools or community 
colleges. Schools and community colleges regulate smoking in their 
facilities through their boards of trustees. The remainder of 
buildings maintained by the state or political subdivisions of the 
state are regulated by the provisions of Section 50-40-201, MCA, 
a part of the "Montana Clean Indoor Air Act." The provisions of 
that statute are short and to the point. The statute provides that 
in offices and work areas in buildings maintained by the state or 
its political subdivisions in which seven or more employees are 
employed, the manager or person in charge of the work area shall 
arrange convenient smoking and non-smoking areas. 

The statute makes no statement as to the specific location of 
the areas. 

The statute makes no statement as to the specific size of the 
areas. 

These matters are left, by the statute, to the discretion of 
the person in charge of those work areas where more than six people 
are employed. 

The statute contains no definition of a work area, so the 
determination of what constitutes such an area is also left to the 
discretion of the person in charge. 

The present regulatory statute does recognize the rights of 
the smoking minority by guaranteeing them some sort of smoking area 
in a convenient location. 

Now, through the provisions of HB 860, the question of whether 
or not a smoking area is to be established is left solely to the 
discretion of agency heads. Agency heads can, under the provisions 
of HB 860, ban smoking totally throughout areas under their 
control. This can be done with no regard to the rights of a 
minority. 

But even more disconcerting is the fact that so many areas of 
the work place are designated by the bill as areas where smoking 
is entirely prohibited that there is not much space 'left for 
smoking areas if the agency head should choose to provide any. 

An agency head who is a non-smoking advocate could, under the 
terms of HB 860, simply issue an order prohibiting smoking 
throughout all of the buildings or facilities under his management 
and control. Smoking employees would have absolutely no recourse. 
Smoking employees could, of course, be subject to discipline if 
they smoked in areas designated as non-smoking. This discipline 
could ultimately result in suspension or even job termination. 



If any other statute were proposed in this legislature that 
sought to erode other personal rights of an employee, such as those 
eroded by this bill, labor and the majority of this legislature 
would arise in righteous wrath and vote down the measure. Workers' 
rights regarding drug testing and other like matters are being 
jealously guarded in this session. We respectfully suggest that 
the rights of employees being taken away by this bill merit the 
same concern. 

On any work day, you can drive around this state campus and 
see smokers smoking outside buildings because they are not now, 
even though the present law requires it, being afforded the 
opportunity of having an indoor smoking area. This is of 
particular concern when employees are observed smoking outs ide 
buildings in 20° below zero weather. 

Many of the buildings in the Capitol Complex were paid for by 
tax revenues generated from the sale of cigarettes and other 
tobacco products. The same is true of buildings and units of the 
University System. The buildings in the Capitol complex and at 
University System locations are being maintained by revenues 
derived from the sale of cigarettes and other tobacco products. 

The very people who are 
maintenance of the buildings 
860 are located are being 
legislation. 

contributing to the construction and 
in which the work areas covered by HB 
harassed by those supporting this 

We respectfully request that you oppose HB 860. 

JEROME ANDERSON 
Representing The Tobacco Institute 

MARK C. STAPLES 
Representing the Montana Assn. 
of Tobacco and Candy Distributors 

JOHN DELANO 
Representing Philip Morris Ltd. 

ROGER W. TIPPY 
Representing R.J. Reynolds 
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Although many terms are used to describe a nonsmoker's exposure to 
environmental tobacco smoke (passive smoking, secondhand smoke, etc.), 
the most common is "involuntary smoking." This term is used to suggest 
that nonsmokers' exposure to environmental tobacco smoke (ETS) is an 
unavoidable consequence of being near smokers, often in indoor closed 
environments. 

What Is ETS1 

Environment~l ~obacco smoke (ETS) is the combination of smoke from a 
burning tobacco product between puffs (sidestream smoke) and smoke exhaled 
by the smoker (mainstream smoke). More than 4,000 individual compounds 
have been identified in tobacco and tobacco smoke. Amon these are so e 

been clearly esta61' ed as carcino ens 
su stances that can result in 

Although the smoke to which an involuntary smoker is exposed is less 
concentrated than that inhaled by active smokers, numerous studies have 
shown that individuals exposed to ETS in real-life situations absorb 
nicotine and other harmful compounds. The levels of these compounds 
become elevated in the blood, saliva, and urine. Further, the greater 
the exposure to ETS, the greater the level of these harmful compounds in 
the body. 

In 1986, two very important reports were published on the association 
between ETS exposure and adverse health effects in nonsmokers: one by 
the U.S. Surgeon General and the other by the Expert Committee on Passive 
Smoking, National Academy of Sciences' National Research Council 
(NAS/NRC). They reached similar conclusions about ETS in three important 
areas: 
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MEDICAL PROGRESS 

HEALTH EFFECTS OF INVOLUNTARY SMOKING 

JONATHAN E. FIELDING, M.D., M.P.H., AND KENNETH 1- PHENOW, M.S., M.P.H. 

ALTHOUGH each year since 1964 the Surgeon 
1"1. General has identified smoking as the single most 
important cause of preventable mortality, of late at
tention has been focused increasingly on the health 
effects of involuntary, or passive, smoking. When this 
topic was first raised in the 1972 Report of the Surgeon 
General, I only a handful of studies addressed the issue. 
In 1979, the encyclopedic report on cancex-2 devoted a 
chapter to passive smoking. The 1984 report on chron
ic obstructive lung disease3 devoted more attention to 
passive smoking, on the basis of studies suggesting 
that nonsmokers who were exposed to spouses who 
smoked had an increased risk of lung cancer. 

In 1986, two landmark reports by the Surgeon Gen
eral· and the National Academy of Sciences5 reached 
similar conclusions about the adverse health effects 
of . volunta smokin on health adults and chil
dren. e urgeon enera 's report asserted for the 
first time that the involuntary inhalation of cigarette 
smoke by nonsmokers causes disease, most nota~~ 
lun cancer. Although the report Cited smaller ris~ 
rom lOVO untary smoking than from active smoking, 

it noted that the number of eo Ie in'ure involun
tary smo ng was much larger than the num er 10-

Jured by other environmental agents that are already 
rey-Iated. 

hese conclusions, and the findin~ that separatif!g 
smokers from onsmokers wlthm t e same hYSical 
s ace does not elimmate lOVO untary smok1O ave 
engen er an extensive e ate on e me lcal, social, 
and legal aspt1Cts of the problem and on alternative 
strategies of controlling it. Since the mid-1980s, move
ments to ban smoking in offices and public places have 
accelerated nationally and internationally, among 
them a recent federally mandated smoking ban ap-

From the Scbools of Public Hc.ilrli and Medicine of the Univenity of Califor
nia, Los Angeles (J.E.F" KJ.P.). and Johnson and Johnson Health Manage
ment.iDc" Santa Monica. Calif. (KJ.P.). Address reprint requests 10 Dr. field
ing "' CiS 31-326. University of California", Los Angeles. Los Angeles. CA 
90024. 

plying to all domestic airline flights of less than 
two hours' duration, Forty-two states have legislated 
smoking restrictions, most of them applicable to pub
lic transportation (35 states), hospitals (33), elevaIP~' 
(31), indoor cultural or recreational facilities (2.,cl 
schools (27), and libraries (19).4 

The ubiquitousness of tobacco smoke in homes. 
workplaces, public areas, and private establishments 
makes exposure to environmental tobacco smoke un
avoidable. In a large population study6 of nonsmokers 
and former smokers, 63.3 percent of the nonsmokers 
reported some daily exposure; 34.5 percent were ex
posed at least 10 hours per week, and 15.9 percent at 
least 40 hours per week. Approximately 70 percent of 
the children in the United States live in homes w!,"r 
there is at least one adult smoker. 7 

ENVIRONMENTAL TOBACCO SMOKE AND PASSIVE 

SMOKING 

Involuntary smoking occurs when nonsmokers arc 
exposed to the tobacco smoke of smokers in enclosed 
environments. 7 Environmental tobacco smoke is dt·
rived from two sources - mainstream and sidestream 
smoke. Mainstream smoke is the complex aerosol mix
ture inhaled by the smoker, filtered in the lungs. :llh! 

exhaled. Sidestream smoke is the aerosol emittt'. 
recdy into the surrounding air from the lit end lJ' .1 

smoldering tobacco product. Qualitatively, the t\\·o 
types of smoke share similar components, incJudin~ 
oxides of nitrogen, nicotine, carbon monoxide, and 
various carcinogens and cocarcinogens. Howeyer, un-
..,dilu~ed sidestr~am smoke has! higher ;R smalkr 

ocles, and hIgher concentrations 01 car on onox
ide, as we as many toxic an carcmogenic com
pounds that are also found in mainstream smoke. 
including ammonia, volatile nitrosamines, ccr:.: ill 
products of nicotine decomposition, and aron"I.!C 
amines.··5 Although an estimated 85 percenl of 
the smoke generated in an average room during ciga
rette smoking is composed of sidestream smoke, pas-
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CRIMINAL TERM. PART 81 
~ultlce Crane 

PEOPLE. v. MATIHEW SCALA-This 
calle presents two issucs. First. maya cer:' 
tiOed social worker be appointed to exam
ine a defcndant in relation to a potential 
defense of lack of criminal responsibility 

and to provide "psychiatric evldencc" as 
dctincd In CPL seclion 2~O.10? Second. 
mily a ccrtlfied social worker be appoint
ed to examine a defendant and to render 
an expcrt opinion. u a "psychiatric ex
aminer" under CPL 330.20(15). In the de· 
termination of the current mental state oC' 
a defendant who hu been found to be not 
responsible by reuon oC mental dlseue 
or defect! 

State o( the Cue 
The defendant. Matthew Scala, was 

originally charged with the crimes of 
criminal mischief, third degree (PL 
US.05) and ag",avated harassment, (irst 
deg-ree (PL 2.0.31), class E Celonies. These 
charges arose from his conduct in damag
Ing portions of a buildIng used by The 
Christophers, 8 Roman Catholic charita
ble and educational organization. He also 
allegedly lIent obscene and threatening 
letters to the director and other Btaff 
members of this organization. DeCendant 
had worked tor The Christophers several 
years ago (or a few weeks. 

Concerned about the deCendant'1I mental 
Itate and Its effect on a disposition of this 
case, defense counsel and the uslstant 
district attorney moved jointly. pursuant 
to CPL 390.20(3), for an order directing a 
prepleadlng examination o( defendant's 
mental state.' The court appointed Hillel 
Bodek, M.S.W., C.S.W., a forensic clinical 
locial worker, to conduct this examina
tion on a longitudinal buis ' at the Belle· 
vue Hospital Psychiatric Prison Ward. 

Mr. Bodek examined the defendant and 
lIubmitted a report.' It concludes, Inter 
aha. that at the time he engaged in hiB 
allowed criminal conduct. Mr. Scala wu 
"suffering trom a mental dlseue, to wit: 
paranoid schizophrenia In acute eXAcer
bation, u a result of which he lacked the 
lubstantlal capacity to know and appre
cIate the nature, conuquences and wrong· 
fulness of hill behavior." After reviewing 
this report, the defendant indicated that 
he would Interpose a detenlle pursuant to 
PL 30.0~ of not responalble by reuon of 
mental dlseue.' 

The People moved pursuant to CPL 
220.1:1(1)' (or a hearing to examine Mr. 
Bod.,k with r~gllrd to his opinion 01 the 
defendant'a mental atate and criminal re
sponsibility.' At the hearing. I qualified 
Mr. Bodek u an expert with regard to the 
lesue of the de!endant'. lack of criminal 
responsibility by reuon of mental die· 
ease.: Bued on hie teltlmony, the People 
Indicated that they could not at trial die
prove beyond a reaaonable doubt the de-

. fense at not reeponaible by reuon of men
tal dlaeaae. 

After defendant'. plea wu accepted. he 
wu committed in accordance with CPL 
330.20(2) to the Commissioner of Mental 
Health for an examlnati0n of his current 

. mental statull. The defendant was exam
Ined by Beneb Tlng, M.D. and Paul Chel
lappa, M.D., t~o psychiatrists designated 
by the CommISSIOner. They both opined 
that the defendant autfered (rom a dan
gerous mental disorder as defined In CPL 
330.20(1)(c). Defense counsel then moved 
for an order authorizing an additional ex· 
amination by a psychiatrist retained by 
the defense. That motion was granted on 
consent. The court, not being satisfied 
with the findings of the psychiatric exam· 
Iners designated by the Commissioner ot 
Mental Helilth, again appointed Hillel Bo· 
dek. M.S.W., C.S.W .. u a psychiatric ex· 
aminer, In accordance with CPL 
330.20(15).' Mr. Bodek retxamlned the de· 
fendant and filed another report with the 
court. He opined that the defendant suf. 
fered from a mental illness. u that term 
Is defined in CPL 330.20 (1) (d), but that he 
did not sutter from a dangeroWl mental 
disorder. 

Pursuant to CPL 330.20(6). the court 
conducted an initial hearing. The People 
called Drs. B<.-neb Ting and Paul Chc:l· 
lappa. Each testlfiNi thAt the ddcnd.1nt 
sulfer~ from a dllngHoua m("nlill dlsor· 
der. Defendant called his psychia.trlst. I.)r. 
Azarlah Eshkenui. He testllied lhat ILl· 
though the defendant suffered from II 

mental disorder. he did nut suffer Irom a 
dangerous mental disorder or require in' 
patient psychiatric treatment and could 
be released conditionally. The parties· 
stipulated that the extensive report sub
mitted by Mr. Bodek be received in evi· 
dence as an expert opinion. 

At the conclusion of the hearing, the 
court found that the defendant did not cur' 
rently suffer from a dangerous mental 
disorder but did currently suffer from a 
mental illness. as defined in CPL 
330.20(1l(d).' Pursuant to CPL 330.20(7). 
the court issued an order of conditions 
and an order committing the defendant to 
the custody of lhe Commissioner of Men
tal Health under Article 9 of the Mental 
H'lIgiene Law. 

rThe u.e of certified social workers to 
provide "psychiatric evidence" (CPL 
2~O.lO). 

This first Issue ralsell several 
considerations. 

A. Whether certified clinical social 
workers" may examine defendant. a.nd 
provide psychiatric evidence depends on 
their qualificatlon~ and licl'nse. 

(1) Qualitieatiorus 
It is helpful in understanding the quail

flealiona of a elinlcalloeial worker In per
forming these tuks to learn what such a 
.ocial worker is supposed to be. 

'V-

i The National Registry of Health Cart" 
Providers In Clinical Social Work 19~{·h~,. 
published by the Board of the NallonJ.i 
Registry of Health Care Providers in elln 
Ical Social Work. adopts the definitiun or 
clinical social work composed by the Na 
tlonal Federation of State SOCIeties of 
Clinical Social Work: 

"Clinical Social Work Practice include~ 
the provision of mental health sen-iet's 
f?r the diagnosis, treatment and preven 
tlOn o( mental and emotional disorders In 
Individuals. families and groups. Clinical 
Social Work practice is based on knowl· 
edge and theory o( psychosocial develop· 
ment. behavior, psychopathology. uncc;1 
scious motivation, Interpcrsdn.lI 
relationships. and environmental stress 
Treatment Interventions include. bUl are 
not limited to, individual, marital. family 
and ",oup psychotherapy." Id. at 2. 

Illuminating this definition is the Regis· 
try's description of the education required 
for the practice of clinical social work. 

"A Clinical Social Worker is an indivld 
ual who has a Master's Degree from an 
accredited school of social work, and 
whose educational preparation includes a 
study oC psychosocial development. nor
mal behavior, psychopathology. uncon· 
scious motivation, interpersonal relalions 
and the effects of environmental stre~:;. 
physical illness and disability. Theoreti· 
cal knowledge is specifically related to 
dire(:t intervention with individuals. cou· 
pies, families and small groups. A field 
practicum Is required in order to inte
grate theory with practice. A minimum of 
two years supervised clinical work be
yond the Master's Degree is required as 
preparation (or clinical practice." Ibid. 
(emphasis added) - . 

My former colleague. Benjamin Alt· 
man, J .. h~ ruled in favor of the capacHy 
of a c:ertlfled SOCial worker to teslify as an 
expert with respect to a defendant's men· 
tal capacity to proceed. Dealing with the 
qualifications o.f such an expert toJ diag· 
nose mental dIsorders, Justice Altman 
wrote in People v. Gans. 119 Misc2d Si3. 
S.4 (Sup. Ct. N.Y. County. 19S3). 
. " ... ICjlinical Social Work. as a profes· 

lIon. is one ot the core mental health dis; 
ciplines. As are psychiatrists and clinical 
psychologists, clinical social workers -are 
IIkllled In the diagnoli. and lre"llnllnt of 
mental disorders .... ICilinical social 
workers. also nosnmedical mental health 
professionals. bring their expertise in 
dealing With the relatIOnship bel wt:Cn Suo 

cial ,lnd emotional functioni~ as well as 
thel,. expertise in social policy iLnd in en· 
vlronmental Interventlon to the mental 
hcalth field." 

Properly trained clinical social workers 
are -manlfesOy- compelenrto-diagriosc 
mental dlsorden. ....- .' -- -
.~-----

I 
I 
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'21 Ucensing 
-rhe Education Law provides for the II· 
~cnsure of certified social workers. Sec· 

n 7701 of lhe Education Law defines 
\clice as a certified social worker lUI, 

,engaging, under such tille, In social 
~ework, aocial group work, community 
J;ganization, administration of a social 
"'''rk program, loclal work educatlon, so: 
i II work research, or any combination of 
wse in accordance with social work prin
CIples and methods. The practice of 1I0ciai 
work Is for the purpose of helping Indivld
"A Is, families, groups and communities to 

event or to resolve problems caused by 
~ ~ial or emotional stress." 
IIIf:hapter 893 of the Laws of 1971 added 

clions 162Wrs(16) and 253(8) to the In
rance Law. This legislation extended 
verage of optional medical Insurance to 

lilllfVices rendered by qualified certified 
".'cial workers. This coverage now em
,,' aces services of such locial workers 

:Jong the professionals who diagnose 
.d treat mental, nervous and emotional 

warders and ailments. The legislation 
contemplates the option of reimburse
ment for the services of such social 

lrkers when these services would have 
. en reimbursable If provided by a psy
"iatrist or certified psychologist." 

Clearly, the diagnosis and treatment of 
"r. '~ntal disorders by certified social 

:-ken In accordance with clinical social 
rk principles and methods falls within 

.. scope of their license. 
I B, May acertltled loclal worker who I~_ 
'qualified testify to an opinion of a defen-
: ~ nt'a criminal responsibility? . 

, II) Status u a nonphYllclan 
1IIIt has been established that a properly 

,alitied person, although not a phYlll
,n, may be sworn AI a medical expert_ 
• People v. Rice, m NY 400, 410 (1899); 
"Iter of Boyle, 271 AD 614, 616 (4th Dept., 

"'7). 1A)nyone who Is shown to have spe
.J knowledge a.nd skill In dlagnolling 
j treating human aliments Is qualified 

, 'estify as an expert, If his learning and 
; jning show that he Is qualified to give 
~ opinion on the particular question at 
.,sue ... _ It II not euential that the wit

l?"!S be a medical practltioner." Jenkins v. 
f ited States, lupra. at 644, quoting 32 
Cl '.S. Evidence .ection :131 (19'2). 
'-\In determining whether a nonphyslclan 

11 qualified to provide an opinion with re
tArd to the mental .tatus of a defendant, a 
Ii md principle applicable here wu aet 
l,,"th 1n People v. Hawthorne, lupra, 293 
"ch. 1:1, 291 NW at 2Oi: 

"When a non-medic II offered All an ex· 
~"1 on lubject. In the orbit of medical 
~, cnce, the trial court I. put on guard and 
\..,)uld lake greater precaution In the pre
mt.lnary Inquiry to determine the wit
neu' qualifications and the extent of hi. 
~ft:)wledge than might be necessary when 
~ p-aduate of a medical Ichool II pro
·Wed. Yet It may well be that for lome 
~oses, All where the Inue concerns 
)r:>per medical treatment, even a licensed 
. r yalclan would not pouess lufflclent 
': Jwledge In a particular branch of hi. 
'ir.,Jllng to aatlsty a trial judge who, within 
Mcretlonary limits, Insllt. upon a high 
standard of reliability. There la no magic 
'n particular titles or degreu and, In our 

~ of Intense Iclentltlc specialization we 
Uht deny ouraelvel of the belt know I
,-'!:rte available by a rule that would Immu
tably fix the educational quallficatlolU to 
,. ',artlcular deve •. " 

-' r The enumeration of p:lychlatrlsts and, 
In some ClUles, psycholog!s13 In varloWl 

. Itat\\tllll dealing with mental h ... alth ex-. 
pertlse follows the hilitor!cal progressiol1 

, . that has developed nauvowide concerning 
expert testimony on mental health issues. 
Originally, only physicians and psychia
trists provided testimony Is such cases. 
However. over the past three decades 
courts have shwon an increasing willing
ness to accept the testimony of qualified 
clinical psychologists and, more recently, 
ot qualified clinical social workers, as ex
perts, with regard to mental health 
issues." . 
,0 For 'instance, In relation to defendanl3' 
capacity to proceed-the forensic mental 
health issue arising most commonly In 
the criminal courts-under the present 
statutory framework set forth in CPL Ar
ticle 730, the defendant must be examined 
by two qualified psychiatrists. The only 
exception WIUI added when the former 
Code of Criminal Procedure !section 659) 
was replaced In 1971 by the Criminal Pro
cedure Law !sectlon 730,10(8), as original
ly enacted by I,.. 1970, Ch. 996; now CPL 
730.10(1) I. In the cue of a mental defec
tive, a certified psychologi5t may be sub
stituted for one of the qualified psychia
trists. See CPL 730.20(1), 

Nonpsychiatrl.sts not enumerated as 
psychiatric examiners under CPL Article 
730 have, nevertheles.s, been permitted to 
te.stify as experts concerning the capacity 
of defendants to proceed. See People v . 
Gans, supra, at 846·47 (expert testimony 
by a clinical social worker) and People v. 
BurgeS3, 85 Misc2d 1057, 1058 (County Ct., 
Suffolk County, 1976) (expert testimony 
by a school psychologist and by a special 
educator), 

Firm support of the view that properly 
qualified nonmedical mental health 
professionals could provide expert testi
mony as to a defendant's mental state rel
ative to the issue ot criminal rl'sponsibil
ity was given by the United States Court 
of Appeals for the District of Columbia 
Circuit, in Jenkins v. United States, supra, 
at 645-46. There, the court held. 

"The determination of a psychologist's 
competence to render an expert opinion 
based on his findings as to the presence or 
absence of mt:ntal disease or detect must 
depend upon the nature and extent of his 
knowledge. It does not depend upon his 
claim to the title 'psychologist.' ... We 
hold only that th elack of a medical de
gree, and the lesser degree of responsibil
ity for patient care which mental hospi
tals usually assign to psychologists. are 
not automatic disqualifications. Where 
relevant, these matters may be ahown to 
affect the weight of their testimony, even 
though it be admitted in evidE'nce. The 
critical factor in respect to admissibility 
IS the actual expericnce of the witness and 
~he probable probative value ot his opin
Ion. The trial Judge shuuld make a finding 
In respect to the indiVidual qualifications 
of each challenged expert. Qualifications 
to express an opinion on a given topic are 
to be decided by the judge alone. The 
weight to be given any expert opinion ad
mitted in evidence by the Judge is exclu
aively tor the jury." 

See also Annotation, "Qualification of 
nonmedical psychologist to testify as to 
mental cond~ or competency," 7~ 
ALH2d 90l!, 920·21 ("It appcars, howcver, 
that the use ot the psychologist in present 
socicty is growing and with this will come 
an increaSing tendency to call him as an 
expcrt on the question of mental condition 
or compctcncy."), 

In 1965, the California Supreme Court 
held that, "The trial court erred in ruling 
that only one with medical training coul.l 
testify on the issue lot thc diagnOSIS of 
mental disorder and the defcnse of lack of 
criminal responsibility\." People v. Davi~, 
?2 Cal2d 791, 799-801, (1965l. Subsequcntly, 
In Untted States v. Riggleman. 411 F:!d 
1190.1191 (4th Cir., 19691. the Court wrote, 

"Riggleman urges and im·itcs this court 
to adopt a rule that only a psychiatrist be 
pcrmitted to testify lUI an cxpcrt on the 
qucstion of an accuscd's responsibility for 
hiS acts. Howcver, we think the bcller rule 
is that the determination ot a psycholo
gist's competence to render an expert 
opinion blUled on his findings as to the 
presence or absence of mental disease or 
defcct must depend upon the nature and 
extent of his knowledge; It does not de· 
pend upon his claim to the title of psychol· 
ogist or psychiatrlsl." 

In People v. Diaz, 51 NY2d 841 (1980), 
over a vigorous dissent by Meyer, J. lin 
which he was Joined by Fuchsberg, J.), 
the Court k>und no error In the retusal to 
accept testimony of an experienced, 
though not certified, psychologist con
cerning his Interpretation of tests he had 
administered because his expertise In 
luch Interpretatlon had not been estab
lished. Yet, the court cautioned that 
',tlhis Is not to say that only a psychill.: 
trlllt may testify In this regard." 51 NY2d 
at 842·43. 

Prior to the Implementation of the In
sanity Defense Reform Act of 1980 II.. 
1980, C:h. 548), CPL 330.20 enumerated only 
psychiatrists as examiners to aid in deter
mining the release of a defendant acquit
ted by relUlon of mental diselUle or defecL 
Nevertheless, the testimony of clinical 
psychologists was a.dmitted In thi. area 
when it was determined that they had the 
n~cessary training and qualiticatioll!! to 
give expert opinions regarding the mental 
status of defendants. Of course, the Insan. 
Ity Defense Reform Act of 1980 expanded 
the category of psychiatric examinera to 
Include certified psychologillts, CPL 
330.20(1) (t) (defining such persall!! &II "JI
censed"; but aee CPL 130.10(6)). 

(2) Omission of certified social workera 
from Itatutory enumeraUon 

CPL 250.10(1)(a) de.!ines "psychiatric 
evidence" as "evidence of mental disease 
or defect to be offered by the detendfnt In 
connection with the attirmatlve defense of 
lack of criminal responsibility by .eason 
of mental disease or detect." The .tatute 
does not limit "psychiatric evidence" to 
the opinions of psychiatrists and psycho
logists. CPL 60.~~ sets forth rules of evi
dence relating to "psychiatric testimony." 



I 
NEW YORK LAW JOURNAL-Monday, July 1, 1985 

It Is clear that although psychiatrists 
(and. since 1980. psychologists) have been 
enumerated In statues relating to the In
sanity defense. psychlalrlc evidence Can
not be limited to the testimony of experta 
from these disciplines alone. Otherwise, 
for Instance, the expert testimony of a 
neurologist as to a defendant's mental 
condition caused by a neurological all
ment would be excluded, and no neurolo
gist could be appointed to examine such a 
defendant relative to the issue of criminal 
responsblllty. The opinion of anyone who 
Is qualified a.s an expert In mental disor
ders may be received a.s the lole "psychi
atric evidence" In a particular case, even 
If the expert Is neither a psychiatrist nor 
a psychologist. Though they are not enu
merated under CPL 250.10 and CPL 60.M. 
properly qualified certltled loclal 
workers. nonpsychlatrlc physlclana and 
other properly qualified licensed nonphy
slelan mental health professionals not 
otherwise excluded by statute may be ap
pointed to examine persona with regard to 
thl' IS~\Ie of the affirmative defense of 
luck Ilf ('rlmln,,1 rcsl'0nallllllly due to 
mentlll disease or defect. , .. 
C. What weight II to be accorded to the 1 
opinion of a certified cllnlcal aoclall 
worker! ....:..,.. 

It has been well establ'lshed that the de
termination of the competence of a non
medical mental heallh professional to 
render an expert opinion depends on the 
nature and extent of his knowledge. It 
does not depend on his professional title 
or discipline. See Jenkins v. United States. 
supra. at 645. The opinion of a nonmedical 
mental health expert is not, In a.nd of It
self. outweighed by the contrary opinion 
of a psychiatrist. See In [nterelt of C.L.M .• 
625. SW2d 613, 615 (Mo .• en banco 1981). The " .j 

v.:elght to be accorded to the opinion of 
. either expert must depend OD the thor: 

oughness of the Investigation, the perlua
sl\'en~ss of the opinion and the training. 
experience and professional demea.nor ot 
the witness." >-

To summarize: Even though not enu;" 
me rated under CPL ~.10 and CPL 60.55. 
properly qualltled certified loclal 
workers may be appointed to examine de
fendants for the purpose of rendering 
opinions a.s to their mental condition with 
recard to the affirmative defenle of lack 
ot criminal responsibility by reuon of 
mental disease or defect They may pro
vide expert oplnlona that may lerve as 
the lole "psychiatric evidence" In relation' 
to such affirmative defense. The weight to 
be accorded to the testimony of lUly foren. 
ale mental health expert II within the 
province of the trier of fact. Thia weight la 
unreiated to the particular professlonlLl 
diSCipline of the expert. Rather. It depend. 
upon the assessment of the training and 
professional experience ot the expert. the 
nature, extent and thoroughness ot the ex. 
amlnation and evaluation, the reasonable
ness and persua.slveness of the conclualon 
or opinion the logic with which It II der
Ived a.nd the demeanor ot the expert as a 
wltnell. 

The uae of certified loclal workera .. 
psychatrlc exa.mlners In relation to the 
determination of current mental ItAtua 
and current dangerousness pursua.nt to 
CPL 330.20(15) . 

CPL 330.20(1) (II) defines a, "psychiatric 
examiner" for the purposes of CPL 330.20 
as. "a qualified psychiatrist or a licensed 
psychologist who has been designated by 
thc com mi.ssioner to examiner A defen
dant pursuant to this section, and such 
dcsignee need not be an employee of the 
department of mental hygiene." (empha
SIS added). CPL 330.20(1:1) entitled "Des
ignation of psychatrlc examiners,.,' estab
lishes two classes of "psychiatric 
examiners," those deSignated by the com· 
missioner, and those who may be desig
nated by the court or by a party. rather 
than by the commissioner. That section 
provides, "In addition, the court may on Its 
own moti~n, or I:Ipon the request of A par
ty. !lIay ISI~1 de.ngnate one ()r more psyehi. 
atne examiners to examine the defendant 
and submit a report of their findings. The 
district attorney may apply to the court 
ror HII .. rd .. r di ... ·I·li,,/: '10.1\ tlo .. .td"ndant 
:!IUllllliltu an CXaIJllllaltulI I,y" Pyyt'llllltriC 
c.m miner dcsignated by thi' di.strict attor. 
ncy. and such psychiatric examiner may 
testify at the hearing." (emphasis added!. 

It is clear that CPL 330.20(15) distln. 
guishes between psychiatric examiners 
defined in CPL 330.20( 1) (s) who are desig
nated by the commissioner and those de
signated by the court or by one of the 
parties. Although a psychia.tric examiner 
designated by the commissioner must be 
elthcr a qualified psychiatrist or a certi
fied psychologist. the statute places no 
s~ch deti~itional ~imitation on a psychiat
ric cxamlner delllgnated by the court. by 
the defense. by the People or by another 
part (e.g .. the Mental Heallh Information 
Servicel. 

It is rea.sonable that the commiSSioner 
have strict guidelines for the appointment 
of cxaminers form among the numerous 
persons of varying levels of skill who are 
in the employ of his department (either as 
employees or consult~nts). Yet. there is 
no rcason for such a limitation on the 
court or a party which. unlike the com
missioner. can personally take the time to 
screen and obtain qualtfied experts from 
among a wide pool of mental health 
professionals. 

;--1'hough they are not specifically enu. 
I me rated in the statute. properly qualified 
I certified social workers and psychiatric 

nurses have been permitted to provide ex
pert testimony as to the current mental 
status and future prognosis of persona 
who have been charged with criminal of
fenses but acqUitted by reason of insanity. 
See Mater of Tonney. 66 A.D. 2d 281. 290. 
294 t 2d . Dept.. 19i9). rcrc,..~ed 01/ other 
I.,,}'I/I,d .•. 4j N.Y. 2d 66i. 679 119i91. A simi-

-Iar approach has obtained appellate ap
proval In Colorado. See People v. GUel. 
r.57 P2d 408. 413·14 lCoI.. 1976). Prior to the 
1980 revision of CPL 330.20. only plychla. 
triata were enumerated In the current re
vision of CPL 330.20. had been accepted. u 
expert, with regard to these determina
tions. See Torsney. lupra, 66 All2d at US-
H. 47 N.Y. 2d at 677-681. . 

Additionally. the regulations of the 
Commissioner of the Ortlce of Mental 
Health laaued purauant to the 19110 revi· 
alon of CPL 330.20 prov,lde that certified 
acelal workers may aerve on the Il\Illtu
Uonal forensiC committees which mlCll 
revll'w all requests for release, furlough 
and tranafer of Individuals coming under 
CPL 330.20. See H NYCRR section ~U.3, In 
doing 10. they lerve on an equal ha3ls 
with psychiatrists. There Is no rational 
basis for finding that certified soclll.l 
workers, as part of an Institutional foren· 
Ilc committee. are qualified to eva.lullte 
the mental state and need for treatment of 
& 330.20 patient once he Is committed to 
the Commissioner. yet are not qualified to 
make the lame uaessment at an 1nltial 
hearing purauant to CPL 330.20(6)·(7) u 
an expert retained by the court. the Peo
ple,. the defense or another party. 

) 

.. _. Accordingly. I hold that & pro~rl1 
qualified certified loclal worker may De 
appointed to act as a "psychiatric exam-

I 1oer" Appointed by the court, the deferue, 
. the Peuple or a party other than th .. ('(lin' 

miulufler. puraullnt to CI'L 3JU 21)t I~, 

I 
I 
I 
I 

''-._ Clinical social workers. who provide the 
majority of the psychotherApeUtic aer
vlcel rendered In the United Statel (aee 
"Social Workers Vault Into a Leading 
Role In Psychotherapy," N.Y. Times, Sec· 
tlon C. Page 1. April 30, 1985) are particu
larly lulled to be of usistance to lhe 
courta In resolving clinical-legal Iisues 
and In facilitating the etfecllve Adminia· 
tullon of Indlvlduallud justice 10 cues 
where Issues relating to paychosocilLl dYI' 
function and mental dllorderl are 

i 
I 

!!!,yolved. It 
r-- 'In hll Memora.ndum Approving Chlli- .er 
! 990 of the Lawl of 198 •• Governor eU(J ,IlO 

! noted, "The bill recognizes the lmpon..llt 
role played by certified social workers In 
providing mental health care IUld ellmln· 
ates unfair and unwarranted discrimina
tion against these qualltled profeaalonala. 
The bill will. moreover. maximin client 
choice In the purchase of mental hea.lth 
.ervlcel and Increase acceaa to mental 
health care."" Indeed, during' the put lev
eral yearl. the Administration of criminal 
justice has been lubstantlally enriched In 
thll jurisdiction by the participation ot 
Hillel Bodek. M.S.W~ C.S.W~ a dedicate4 
and talented forenalc clinical loclal work
er. Participation In the court IYltem by 
11.Ich forenllc clinical loclal workln I 
Ihould be encoura(ed and faclUtated. I 

I 
I 
I 

(l) The court mlY order I ;replea41n& man· 
tal heAlth a.nd phy.ic .. 1 examlnatiOll ot a d.ten I 
da.nt a.nd a pnpleadllli lnvutl,atll\( by UIc De· 
paztment of Probation to provide materlaJ \11&1 
would nuonably &ld In the a4mlll1atTaUolI 01 
jUltice by facilltaUIl( the plea bu,&ln1nc pro 
cnl. Ptaple v. eralby. 11 Mlle. 24 1018, 11* i 
(Sup. Ct. Brou Count)'. 1111). 
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(i) Ettlctlve plea nl;OUallon. dlplllCSld bla· 
.tly on a compreh.lllive Ivaluatloa oUh. datla· 
dant', mlal&! ,tall. TN, evaluaUOII, IIIIJUr.. an 
laamlnallon purauant to cpt Artlcll no 
(which tOCUH' on Ihl luue ot thl d,flnd&.lll'. 
competence to proceed), ~ulr.d I IIIOre al.n· 
.Ive proc.aelAcludllll oblervallolll of thl d.fen· 
danl'. behavior and Plychoaocl&!· tunctlonlq 
ovlr a perlod of time (Wlonrttud1n&l evalua. I 

Uon"). CPL alKl.30(2) authorlsea the c:our\ to 1"1-

mand I defendant for a thirty day perlod to a 
dealmatld lac:lllty tor the purpoae ot wch a 
thoroulh eu.mlnatlon. Thl • .t&lutory authori· 
utlon. thua. eontemplat .. e.amlnatlon. 011 a 
klnrttudlnal bull. , '~ 

(I) The report Inc Iud •• deL&!led revi ... ot the 
de/endUlt'1 hlltory and prior meaL&! bealth 
rec:or4a. 11 rtv .. the ruulta of I battery ot Ply' 
chodlal1lo.tlc I"ta, a complete meatal .t&tua 
uamlnatlon Uld IAtervle.. wllh the detea' 
dUll" family. 11 en4a wllh UI UMUment of the 
d,fendUlt', ment&! tunc:tJoniq. 

(') Chapter .., of the t. •• ot 18k, Ittectlve 
November 1, leU. repealed aec:tJon 30.06 of thl 
Penal t.w and added a Dew .. etlon. .0.1.11 of the 
P.nal t.w. Thl. ehlA"d the natun ot lack of 
Criminal mpollllbillty by rtuon of mlnW dl.· 
.... e or detect from a dctellle 10 an att1nnallve 
defenn. However, th' c&le at bar &role prtor to 
the ,ffectlve date of the Dew .t&tute lAd Ia 00II' 
trolled by PL 30.00. Thla chUlle baa DO tftec:t 011 
the lI.utl now WIder colllideratlon. 

(I) CPL 220.11(1) provld .. that IUCb a plla 
ilia), be eat.red with Ih. perm III Ion of thl court 
and Ih. eOllllnt of the People. Thia It&IUIe per. 
mlta the acceplance of thl. defellll II)' pll" 
• llhoul thl nead for a trial (formerly requlrld), 
when the People, Ih. deflllle and the 0CNrt 
arn. thlt I defendant laeu crt min&! rtIpODI1. 
bUIIJ beCIUII of in.ntll diM .... or dlflct. 

Ri.) Beca"" thll opinion wu rtadlJ'ecS II)' a 
OIrtlnld loclal worku rather than a qualltlld 
Plychlatrl.t or c.rtlfl.d p.ycholo(i.t, tiler. 
aro .. the tlnt IIIUI m.ntlonld .arller. 

, (T) In dolA, 10, I appll.d 111. lollowlA, 
~wri~' . 

(A) The propo .. d expert .hould be lle.u14 u 
• c.rtltled loclal worker pureuant to Anlel. 1N 
of the Education Law and deem.d quallfl .. PW" 
IU&nl to the provl.lolII ot Chaptlr .t. of thl 
Law. of leTT II .lIrtbll for m.dlcal inwrUICI 
relmburllment (I .. foolnotl 11, Intra). 

(8) The certIfIed IOClal work., Ihould have 
completld a cllAlcal core curriculum or III ,qui. 
"Ienl durtn, rraduat. tralnin( (not &l1 -'&l 
worken Iptclalill In cUNIcal work and. th_. 
tore. IIOt aUIOCI&!workln havi compllted lUCia 
COW' ... orll) • 
. (e) Thl · .. pert lhould have complet.. al 
leut nVI, tlft .. n IImliter hoW' counl., or thllr 
equlvalellt, ot po.trraduate tralnlnl III clinical 
.oclal wor~. Thll crllirion II h ... d on Ih. Itan. 
dud "'abltlhld by Ihl N.w Yorl a'a'. 1oc;11'Y 
of Clinical Ioclal Work P.)'cholhf,rapl.ta for ad. 
¥llIeemlnt to rillow .t&lul In that 
or,&IIluUolL . 

(D) Thl IOClal worlllr .hould be clrtlfi.d II)' 
the NIUol\&l R.rt.try ot Health eul Provldln 
In Cllnlc&1loclal Work or by the National AIIOo 
clatlon of loci&! Workln Clinical R'(ilter. Un. 
d.r Ihl. criterion. certification by Ihl Aead.m, 
ot CtrUned Ioclal Workerl (AC8W), Which Ia a 
cerUncatloll of leneral rather than clinical 10-
c1&I work compet.nce, doel not auttici. 

(I) Th. clinic&! IOClal worker', tralnlnr and 
.. pett.nCI Ihould Inc Iud. thl prior perfor. 
mance of forelllic mental heal III ev&!uaUOIII UD' 
.... eupen1.tlon. 

~ 
--~ 

(') At 1111. polat, becaUII Mr. Bod.k II niliher 
a p,),chlalrtll nor a certified p,),cholortlt. th .... 
arOH the IICOIId lau. mentioned .arll.r. 

(I) TIIII nndln, under the Itatul. me&nl that 
h. "c:urrtnlly luttere from a mental IIIne .. for 
which care and treatment II a patient. In the In· 
pallent aervlell of a PI),chlatrtc cenler under 
the jW'l.dlc:tlon of the .tate ottlc. of mental 
he&!th, II "HDtlal to Ibl'J w.lfare and thai hll 
judrmelll II 10 Impaired that h. II unabl. to 
undentall4 III. need tor wc:1I c:&r'I and trill' 
ment ••• ~ CPL 330.20(1) (4). 

,-- '(10) Althoulb many certlfl" IOClal worken 
I provide direct .. rvlcel to cllenta, not all carU· 
: ned lOCial work.n po..... U .. ITaduat. and 

po.trraduat. education and ,upervilld I.peri· 
.nc. a.e • .,ar)' to be properly cOlllldered clll1l· 

, cal .ocl&! worken llee c:rlterla A·O lit forth In 
'"Iootnote 7, lupra). ct. Jenkin' v. Unlled Stll .. , 

307 P'2d e.n, ...0.0 (DC Cit., enbanc, 1M2) (dll' 
tlnrul.hln,' between p,yeholortlu In ,eneral 
and clinic&! p.)'cholort.t. In particular). Only 
Indlvlduala who meel .uch crtterla .hould be 
deemed competent to render expert Opllllolll, II 
certlned lOCI&! work en. ot a pereolll'. mental 
'jl\', ct. People v, Hawthorn., 393 Mich. IB, 311 

r'NW 2110, 20t (lUO) (eoncurrlnr opinion). ThIH 
, profeaalonala are h.relnafter IOmltlm.. .... 

\ 

f.rM to u clinical IOClal worken. . . 
(11) Cartlnld .oclal .ork.n contlmplated by 

lIellolll 112 (tint 111 and 211(8) of the IIlI\II" 
~ee La ... mlllt havI, Inler aU .. th .... y.&tI ot 

" tull-tlme .upervl ... poatrraduatl .Xperi.Dceln .1' Ihe provl8lon at peyehotherapy .eme ... DurIn, 
·-the' pendenq ot thla e .... th. lnIurance IA • 

wu amended by L 1l1li •• Ch . .,o. to add aeetlolll 
112(11) and Willi. The amendmenl provided 
for mandatory medical IlIIuranee rclmburae. 
ment tor aervlcea In thc diapolla and treat. 
ment of mental dl,orden rendered b)' c:crtUled 
IOClal worken with .Ix yean of lueh experl. 
ence If the IIIIW'ance policy provld .. for relm. 
burllment for tholl aervlce. when provided by 
a paychlatrl.t or certified p.)'cholofl'1. 

(12) See Barton E. Bernateln. -rhe Social 
Worker u a Courtroom Wllne ••. " Social C&ae • 
work. November. 117:1, p, :121·25, and Barton E. 
BeM\3teln, -rhe Social Worker &I an E.pert 
Witnell," SOcial Cuework. Jul)" It'l7. p .• 12·17. 

113) See Mental Dillbllit), La_ Reporter. Vol. 
t. No. I. p. 116, May·June. 1'80, reporttnr the 
re.u!t of a comparative Itudy ot the perfor. 
mance of forelllie ps),chlalr\.tta, Plycholori1ta 
and IOClal workere: 

(H I Effective mental heallh Interventioa of. 
len enable. the crtmlnal JUillce ')'Ilem to cUa. 
penae effecllvely Ihe Incllvlduall"l juallce lei 
forth &I &.II Ideal III People v. hllkoff, sa N.Y. Jd 
:21. 233·&4 (1'H). To be effective. lueh mental 
h~llth Int~rventlon require. a combination ot 
ell"" al •• 111. and ability 10 "'Iullale auclal l,Ya. 
teml, Thll combination Ia unique to cllnlc:&l to

clal w~r &molll the varloua menL&! be&lth 
prot'lItO . . . 

(1$) wAtfordable Mental Heallh." Ne. 
Tork TI ea. July 11. leU, Edltortal PII' &ad 
wWent Health for rlatbuah, Too,w Ne. York 
Tlmea. J&.IIU&r)' 2, INS. EdItortal PAl" 
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Testimony on HB 666 
An Act Providing that 

An Examination to Determine the Mental Condition 
of a Person Accused of a Crime May be Conducted 

by a Licensed Social Worker 

February 18, 1991 

Madame Chair, members of the Committee, I am Judit.h H. Carlson, 
licensed social worker, representing the Mt Chapter, National 
Association of Social Workers. 

This bill will make the criminal section of the code conform to the 
civil section with respect to examination of the mental condition 
of people. In the civil section, for commitments for mental 
illness, psychiatrists, psychologists, and social workers are all 
potential "expert witnesses." This adds the words "licensed social 
worker" to those sections of the law having to do with criminal 
trials. 

The question is: are licensed social workers qualified to examine 
and assess the mental condition of a person? The answer is: 
often. Not all licensed social workers are practicing in the field 
of psychotherapy. For example, I don't. Thus, no attorney would 
call on me to be an expert witness on a person's mental condition. 
But many social workers do practice every day in the field of 
psychotherapy and ARE qualified. 

Chapter 37-22-301 MCA states the license requirements: 
1. pass an examination; 
2. present letters of references; 
3. have a doctorate or master's degree in social work from a 

program accredited by the council on social work education or 
approved by the board; 

4. have 3000 hours of postdegree work experience in 
psychotherapy within the past 5 years; and 

5. abide by the social work ethical standards in 37-22-201. 

The master's degree in social work is a two year post-graduate 
program combining classroom education as well as field work 
(internship.) The 3000' hours required come after the MSW is 
received. 

Making this law change does not mean that all licensed social 
workers will automatically become expert witnesses. Rather it is 
a signal to attorneys that they might look to social workers. as 
possible experts. It will still be up to the Courts to decide 
whether an specific person is so qualified. It seems only right to 
make this section of the code consistent with the civil sections. 
Please give HB 666 a "do pass" nod. Thank you very much. 

Judith H. Carlson, ACSW, LSW 
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(RE: HB 666) 
COMPETENT AND COST EFFECTIVE EVALUATION OF THE MENTAL 

CONDITION OF CRIMINALS IN MONTANA COURTS 
TO INCLUDE L.P.C.'s and L.S.W.'s 

Testimony Before MT Legislature, 02/18/91 
By: Hank winters Ph.D. Candid.,L.P.C 

By amending HB 666 to include Licensed Professional Counselors 
(L.P.C.'s),with L.S.W's, the MT legislature has one more positive 
opportunity to save the tax payers significant money-and at the 
same time provide needed competent mental health clinical 
assessment services to the community, Courts and law enforcement. 

1). L.P.C.'s by law have a broad degree of training and experience 
1n the process of clinical assessment of individual 
psychopathology, and treatment evaluation and planning. 

As a practicing L.P.C. and mental health professional for the 
past twenty five years, and as Director of the Mental Health Center 
in Ravalli County, among other programs, I have had the privilege 
of supervising both psychologists and Lic. Social Workers, and 
L.P.C.'s. 

I have seen that many in all these professions who are 
competent to assess the mental condition of clients and criminals. 
Also, many do not wish (or feel competent) to clinically evaluate 
criminals. 

Accredited graduate programs in counseling, counseling 
psychology, (as do LSW programs) require a solid basis in clinical 
evaluation--and this is a core of all L.P.C.'s training for daily 
work with clients. Providing sound clinical assessment is the 
foundation of a treatment plan, and is based on a differential 
diagnosis- using the valuative techniques and protocol to assess 
the mental condition of client, patient or accused criminal. 

2). L. P. C. ' sand Lic. Social Workers have the same licensing Board. 
The educational and experiential requirements of the two 
disciplines are very similar, and the strict Code of Ethics for 
both disciplines are essentially the same and strictly adhered to 
by both. 

If any particular licensee does not feel competent, or is not 
competent to preform a certain function, then that individual may 
not perform same. This is monitored by the profession as well as 
the Lic. Board. 

This applies to this particular bill- and by amending this 
bill to include L.P.C.'s, the legislature is expanding the possible 
pool of experienced and trained clinical evaluators to further save 
tax payer's money-- and provide needed services at reduced costs 
to the State and Counties. 

An Affiliate of: 
American Mental Health Counselors Association 

American Association for Counseling and Deuelopment 
Montana Association for Counseling and Deuelopment 



3). Precedent has already been set for the inclusion of L.P.C.'s 
into this bill. L.P.C's provide all sorts of expert witness to the 
MT court system, form involuntary mental health commitments, child 
custody cases, to criminal cases. All across the state, from 
Billings, Bozeman, to Missoula, Helena, Miles City,Butte and 
Kalispell, and all the rural ares in between. Most recently a 
tragic case, known to you all, of murder of a youth's father, by 
the youth, was evaluated not by a psychiatrist, but by a Licensed 
Professional Counselor, Dr. Kedric cecil, L.P.C. 

4). It is economically prudent to amend HB 666 now instead of 
later, to include L.P.C.'s and L.S.W.'s as both the need and cost 
effectiveness is well established. 

Both disciplines (L.S.W.'s &L.P.C. 's) are competent, well 
trained, and dedicated to providing the most helpful and cost 
effective services to the citizens of Montana-- this has been well 
documented. 

Research in trends in the mental health profession has shown 
a significant decline in diagnostic testing even among Licensed 
Clinical Psychologists. New roles and interests in doing counseling 
or psychotherapy are given as several possible reasons for this 
decline. Also, there is more emphasis on Clinical Assessment, which 
is broader in scope and is relevant to the training and experience 
of L.P.C.'s, and L.S.W.'s. 

5). There is a great need for additional clinical expertise and 
pool of experts such as L.P.C.'s and L.S.W's- especially in rural 
communities. 

A recent survey shows that Montana has increased from being 
ninth in the nation in suicide rates to sixth place. Many homicides 
and accidents are often masked suicides. There is a need for 
timely clinical assessment of the mental state of criminals as soon 
as possible in and close to the community. This not only saves 
significant tax and private money, but provides more valid data and 
results to the Court System. 

Most major cities have similar numbers of mental health 
professionals. However there is a significant need in smaller and 
rural communities. 48% of rural communities have only by L.P.C.'s., 
and 33% of rural communities only by L.S.W.'s. 

The remainder of rural communities are served largely by both 
L.P.C.'s and L.S.W.'s only. L.P.C.'s are in the majority of mental 
health providers in 56% of the larger and "urban" cities in MT. 

Therefore, there is a need for the addition of both of these 
fine disciplines to competently assess the mental condition of 
criminals in the State of MT. HB 666 must be amended to include 
Licensed Professional Counselors. 



Susan J. Sachsenmaier, Ph.D 
Forensic Consultation in Mental Health 

625 North Henry 
Butte; Montana 59701 

February 18, 1991 

TO: Members of the Montana state Legislature 
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RE: HB666 , granting parity to licensed social workers with 
licensed clinical psychologists and psychiatrists in 
determinations of criminal responsibility and competency to 
stand trial. 

HB666 seeks to grant licensed social workers the legal authority 
to submit clinical determinations of criminal sanity at the time 
of the alleged crime and criminal competency to stand trial to the 
courts. This action is unprecedented throughout the 50 states and 
in the federal government. Its initiation would prove disastrous 
to criminal justice proceedings. 

I wi 11 explain why. I speak as a doctor of the phi 1 osophy of 
clinical psychology, with five years of practice in the specialty 
area of forensic clinical psychology, during which time I have 
performed approximately 400 forensic clinical evaluations of court
referred criminal defendants. I have recently reviewed the 
professional literature in this area from the viewpoints of the 
mental health practioners, the legal practioners, and the policy 
makers. I have conducted substantial independent research into the 
determinations of criminal responsibility and competency to stand 
trial, and I am familiar with the research of other experts in the 
clinical/legal arena. I am a member of the Montana Psychological 
Association, the American Psychological Association, and of the 
Psychology/Law division of the American Psychological Association. 
It is my greatest concern that the quality of psychological and 
psychiatric evaluations performed to facilitate legal proceedings 
be maintained at the highest standards possible. 

The consequences of expert witness testimony in a criminal case on 
an individual's 1 i fe can be severe and even fatal. Inval id or 
unreliable testimony affects not only the individual defendant, but 
also those with whom the individual interacts, and ultimately, the 
state itself. A typical court order for psychological or 
psychiatric examination of a criminal defendant stipUlates, (1) 
The report of the examination shall include the following: . 

___ • _4 ______ ~ __ • __ ~ 

- (a)---~=a- description of the nature of the examination; 
(b) a diagnosis of the mental condition of the defendant; 
(c) if the defendant suffers from a mental disease or defect, 
an opinion as to his capacity to understand the proceedings 
against him and to assist in his own defense; and 
(d) when directed by the court, an opinion as to the capacity 
of the defendant to have a particular state of mind which is 
an,element of the offense charged. 

(I) 
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(2) If the examination cannot be conducted by reason of the 
unwillingness of the defendant to participate therein, the 
report shall so state and shall include, if possible, an 
opinion as to whether the unwillingness of the defendant was 
the result of mental disease or defect (MeA 46-14-203). 

A mental status examination is typically conducted for the 
purpose of establishing .an intake diagnosis. It is performed by 
a psychiatrist or a clinical psychologist during an interview. A 
mental status examination gathers data regarding the person's 
orientation, attention and concentration, judgement and 
comprehension, perception and coordination, thought processes, 
ability to reason abstractly and fund of general knowledge, 
recent and remote memory, insight, and future goals. 

A diagnosis alone does not indicate whether or not an individual 
is competent. There is a relationship between diagnosis and 
competency, but it is not a causal link. One might suspect that 
a person with the diagnosiS 'Schizophrenia, Paranoid type, 
Chronic' is likely to be incompetent, but it is impossible to 
know for sure. Some schizophrenic people are. incompetent and 
others are not; some are incompetent only when not taking their 
prescribed medication; some are incompetent only when using 
alcohol or other drugs; some are incompetent . only when 
confronted by overwhelming stress. Clearly, the establishment 
of a diagnosis is not sufficient determination of competency. 

In addition to the mental status examdnation, the interview 1s 
used t·o gather other 'important information about the irxUvidual 
being evaluated. Personal and family history, presenting 
psychopathological symptoms, behavioral and emotional approach 
to the situation, knowledge of the legal proceedings against 
him/her, and ability to aid in one's own defense, are essential 
data that can be gained. 

We carefully study all impressions obtained during the 
interviews in light of the data' revealed' by a standardized 
battery of psychological tests. This testing pr~vides· the. _ 

~·-substantive· -basis upon which the interview data can be validtr~ 
interpreted. I will briefly outline here the reasons why -
psycholo&ical testing is essential to a valid and reliable" . 
·comp~tency determination: 

1') \ 



1. Many people are extraordinar1ly eucceesful· at present1na 
a deceptive picture of themselves and of their motivations 
durina an 1nterview. S1mply put, people lie. Some 
court-ordered admissions would like us to believe they are 
psychotic -;·,snd incompetent when they are not. A person with ...... 
an antisocial personality disorder can be adept at creatina~OJ ~ ," 
false impressions in an --attempt to escape sentencing at i ;:::-; ~~ 
Uontana State Prison. Some psychotic patients try very ~, ~: 
hard to convince us (and themselves) that they are not b ~ i
psychotic. Testing offers a more obj ective assessment than ~ ~ 1_ 
interviewing alone. ! ro i..t 

2. There are standardized psychological tests, such as the. Fl' I 

MMPI, which have va11dity scales designed to elucidate the . 
exaggeration of symptoms by the testee or the attempt to ~. 
cover up symptoms. 'When the validity scales indicate 
that the person attempted to manipulate the results of the 
test, it is likely that the person also attempted to 
manipulate the evaluator's impression of him/her during the 
interview. 

3. Utilization of a formal psychological test battery 
allows the standardization of assessment between different 
interviewers. A valid and reliable assessment 1s one that 
different evaluators could achieve consensus on.' As the 
final determination becomes based more on standardized 
testing and less on individual impreSSion, the greater the 
l1klihood of consensus among professionals. -This is very 
important in light of the many crimdnal cases which are 
appealed and more than one expert is asked to testify. 

4. Testing allows the evaluator to elicit patient 
responses to both structured and unstructured stimuli. 
Psychosis may show up in one area and not the other . 

.5. ,There is infor.matiQn available .from testing which .1.~ 
not available from a person's performance during an 
interview. There are certain indications during testing of 
subtle aspects of a person's perceptual and response style 
which help to predict the probability of future behavior. 
For example, indicators of impulsivity make the probability 
of future occurences of dangerous behavior more likely than 
if no such indicators were revealed. 

6. An important factor in a competency determdnation 1s 
testing an individual's Intelligence Quotient. A person 
need -not! be insane to be incompetent to stand trial. __ An='" -:- -
individual who lacks the intelligence to have knowingly or.....----~
purposely performed the act with which he/!ilhe is charged is~":--' 
considered legally incompetent. A person's IQ can be 
accurately determined only through formal testing. 

7. Testing provides an opportunity to measure.how a person 

; 

(3) 



responds to the stress of bei", tested. For example, psychosis 
can be revealed throulh a p,rson's inability to cope with 

.!~'. timed items, but may not show up on less stressful tasks~ 
. l' f.;l~ 
~_~1a'- . 

. 8.. Another important component to competency 
_. ~ ~ determinations is the consideration of organic brain damage 

.--,·~·-::-·in the person beina evaluated. Only gross organicity is -4 
- ~ . apparent on~ interview, and some criminally charged persons 1_ 

attempt to fake brain damage. Formal testing is a:rellable . Q I 
way to assess the presence of organic brain damage. CA-::..:1.:::J <a~ 
. ~B~---

Other clinical psycho logists working· in forensic environments 
could no doubt offer more reasons than these for the necessity 
of psychological testing in determining competency issues. 
However, I hope I have impressed upon the reader the importance 
of maintaining the highest possible standards among those 
professionals granted authority by the State to provide expert 
witness testimony in criminal proceedings. The profession of 
Social Work does not train its graduates in psychological 
testing and interpretation. .Nei ther are 'certified men'!al 
health professional persons' trained in diagnostic testing and 
interpretation. I believe that a competency determination based 
on interview data only, without the substantiation of objective 
data" made possible through the use of a standardized test 
battery. would be substandard and open to the bias of individual 
misperception. . Were this to be allowed by the State, it would 
not be long before the courts would make a mockery of expert 
witness testimony regarding competency. 

***VOTE AGA·INST RB 66.6 

.-. ---~:\~-- . -
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402(b] (1984]: 'cited in Melton.et a1., 1987, p. 125). There 
. 

are two major approaches to this issue. In the first, the 

courts stand primarily on the premise that just as an 

unlawful act is an elem~nt of every crim~, 50 is sanity an 

element of every crime. And just as the prosecution must 

prove that the crime was committed, so must the prosecution 

prove "beyond a reasonable doubt" tha.t the ddfenJant was 

sane at the time (about 1/3 of the states follow this 

approach). In the second approach, the burdAn of proof is 

placed on the defendant to prove "by a preponderance of the 

evidence" (about 2/3 of the states) or by ~clear and 

convincing evidence" (Arizona and the feder~l courts) that 

he or she was insane at the time of the offense (Melton et 

al., 1987). The State of Montana follows the first 

approach. A more det'a'i led look at Montana statutes 

regarding the insanity defense is presented next. 

Montana law. In Montana, the State retains the burden 

of proving each element of the offense beyond a reasonable 

doubt. The two necessary elements of the criminal offense 

are (a) a voluntary act, and (b) a mental state meeting the 
, .... , -.' . ....-

- --..;-..;;.J:._ -_.- --..... ,....... .... . - .. 

definitions of knowingly, purposely, or, negligently (MCA 45-

2-103)~ ~l~ 1979 the. subsection of the law that provided for 

_.- .-.~-- - -- -
criminality'of'one's conduct'or to conform onels conduct to 

the requirements of law" was deleted (Y.CA 46-14-101, ;p.232). 
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Notice that Montana had already rejected the "substantial 

impairment" doctrine for one of "inab111 ty. " The new· 

Montana standard was introduced by the Honorable Michael 

Keedy, then a legislator and now a district judge (Nash and 

Sachsenmaier, 1990). Current statutes exclude "repeated 

criminal or other antisocial conduct" from the realm of 

m&ntal clisease or defect (MCA 46-14-101): ar.d "A persun who 

is in an intoxicated or drugged condition is criminally 

responsible for conduct unless ~~ch con~ition !s 

involuntarily produced and deprives him of his capacity to 

appreciate the criminality of his conduct or to conform his 

conduct to the requirements of the law ...... (MCA 45-2-203). 

The law further provides tha~ evidence of mental disease or 

defect is permissible in criminal proceedings to prove state 

of mind, . w):).~ch is an element of the offense charged (MCA 46-

14-102). It is srecified that a person's state of mind at 

the time of the offense must have resulted in a criminal act 

which was performed knowingly, purposely, or negligently 

(45-2-101). 

These elements of mental status deal with intent, which 

is subsumed by the mens rea (culpability) inquiry. The 

ALI' ~ Model::,Penal -Code attempts to simpl ify the mens rea 

._..: ~'2;:':'::; Inqulz:y:±!ii.£detlning:;.';'our=-l::omponents, in descending degree of 
- ~ . -.. ~- . ~ -"-~:-: . .5=:-C4~ L"'";_..:...:.._.~ . --:~-~-~~ 0"-

- --- . cuI pabil1 tY'Ht~2:::;:'~:~; t7::-!;;g ~- '.~ -
.- -... --....... ;...~- ..;.. "-":..:-' ,._- ..... , ... -- .". _ ... ~ ; .. _ .. __ --=..;~ J 4.'.:,..i. ~. ~ .. :- ~. _ -.; 

1 ;-"':-;ttpurpose~ "-- when:: the criminal conduct is the 
offender'S conscious object: 
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2. Itknowledge," when the offender 1s aware of the 
circumstances that make the conduct criminal: 

3. "recklessness," when the offender "consci~usly 
disregards a substantial and unjustifiable risk" . 
that the conduct will produce a given result; and 

4. "negligence," when the offender "should be 
aware of a SUbstantial and unjustifiable risk" 
that the conduct will produce a given result 
(Model Penal Code 2.02 [Official Draft 1962); 
cited in M~lton et al., 1987, p.127). 
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Montana statutes are based on the ALI criteria but are more 

spe~ific: 

1. "Purposely"- a person acto; purpoi3ely with 
respect to a result or to conduct described by a 
statute defining an offense if it is his conscious 
object to engage in that cvnduct or to ca~se that 
result. When a particular purpose is an elp.ment 
of an offense, the element is established although 
such purpose is conditional, u~less the condition 
negatives the harm or evil sought to be prevented 
by the law defining the offense. Equivalent terms 
such as "purposely" and "with purpose" have the 
same meaning [45-2-101 (58)]. 

2. "Knowingly"- a person acts knowingly with 
respect to conduct or to circum~tance described by 
a statute defining an offense whe~ he is aware of 
his conduct or that the situation exists. A 
person acts knowingly with respect to the result 
of conduct described by a statute defining an 
offense when he is aware that it is highly 
probable that such result will be caused by his 
conduct. When knowledge of the existence of a 
particular fact is an element of the offense, such 
knowled.ge.·.ls established if a person i..s aware· of·a 
high probability of its existence. Equivalent 
terms such as "knowingly" or "with knowledge" have 
the same meaning [45-2-101 (33)]. 
~..-.r~'=~~~_"_.r-_. ~ .: #:,. ! :-:;'!: .... ~."":. . • 

-3.~::-ntregrfgently .. ...,;-a-person acts negligently with-·-. 
respe~t ._to_a resul t~ or to circumstance described 
by a statute defining an offense when he 
consciously disregards ,a risk that the result will 
occur or that the circumstance exists or when he 
disregards a risk of which he should be aware that 
the result wi: 1 occu.r or tha +; th"! c ircll."r.stance . 
exists. The risk must be of suc~ a nature and 
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degree that to disregard it involves a gross 
deviation from the standard of conduct that a 
reasonable person would observe in the actor's 
situation. "Gross deviation" means a deviation 
that is considerably greater than lack of ordinary 
care. Relevant terms such as "negligent" and 
"with negligence" have the same meaning [45-2-101 
(37)] . 
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Another necessary definition for the forenEic examiner to be 

aware of is that of mentally defective: 

4. "Menta!ly defective" means that a perscn 
suffers from a mental disease or def&ct which 
renders him incapable of appreCiating the nature 
of his conduct [45-2-101 (34)1. 

Thus, if due to a mental disease or defect, a pers~n was 

unable to form the requisite state of mind, which is an 

element of the offense charged, that person may not be held 

criminally responsible for his or her actions. It bp,com~s 

more and more clear that the psychological assessment of 

mental status at the time of the offense, especially when 

-che examination takes place long after the ofien!:;e occurred, 

is a complicated task upon which the outcome 0: a criminal 

proceeding may depend, and thus the future of a person's 

life. It is for this reason that forensic examinations must 

adhere to the highest professicna~ 3tandard~, beth technical 

and ethi ca 1 • 
_ . ---=~ ... ~ a·-:. 

~~9ntana's abolition of the traditional insanity defense 
; '.":r_ ~~ "f!-~-:- ~ -. -- - --<- - --- .. _ ~:.-; ~ :~~.:._:. 

wa·s ·challenged 1n court almost imJ'llediately. A Viet Ham 
c 

. '"!.:. ... t:-"' ••.• 

veteran accused of attempted deliberate homicide and_ 

aggravated assault contended that Montana's statutory scheme 
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violated the Due-Process Clause of the 14th amendment. The 

"defendant claimed that the traditional insanity defense was 

so firmly embedded in the common law that it was a 

fundamental right" (MCA 46-14-102 Case Notes, p. 234, 235) 

The Montana Supreme Court ruled against him (st. v. KoreJl, 

213 M 316, 690 P2d 992, 41 St. Rep. 2141[1984]) and the 

state's new m~r.s rea doctrine stood firm. 

Competency to stand trial. The 1979 modification also 

addressed the defendant's cc~petency to proceed to trial 

(46-14-103), using the standard set forth in Dusky v. United 

states (362 U.S. 402, 1960). The st~ndard has two main 

parts: The defendant must have (a) a rational as well as 

factual understanding of the charges against him or her, and 

(b) the capacity to rationally assist his or her attorney 

with the defense. If the defendant does not meet this 

standard, a trial on the charges cannot b~ held. Evidence 

of mental disease or defect may be introduced pretrial to 

determine competency to proceed to trial (MCA 46-14-103, 46-

14-221). If this finding is contested a hearing may be 

held, but nct a jury trial. If a finding of Incompetent to-

stand Trial 1s upheld, criminal proceed~ngs must be 

202). 
. ; ".:.; -:.:-.- ~~~~~:-Z:~~~~~ ", 

The court requires a review of the defen~ant's 
- -.~~-~: ,,",:c--: •. -

fitness to proceed within 90 days: if fitness is regained, 

c"="imlmll proceedings may continue: but if it appears tha't 
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fitness will not be regained "within the reasonable 

foreseeable future, the proceeding against him shall be 

dismissed" (MCA 46-14-202). At that point. the county 

attorney may petition the court under civil commitment 

statutes (MCA Chapter 53) for involuntary commitment due to 

serious mental illness resulting in recent or iI,winent 

dangerousness to self or others. If the defendant do~s 

regain fitness and goes to trial, evidence of mental ~isease 

or defect may be considered at the guilt determination phase 

and again at the sentencing phase. A defendant with proven 

mental disease or defect may be ~entenced to the state 

hospital rather than to the state prison (MCA ~hapter 46). 

Historically, the idea that a person must be competent 

to undergo trial originated in 17th century common law with 

the requirement that the defe'ndant enter a plea to the 

charge before being tried. An.erican courts adopted the same 

principle (Harvard Law Review, 1967). The man who attempted 

to assassinate President Andrew Jackson was found unfit to 

stand trial in 1835 (United states v. Lawrence, 26 F. Cas. 

887 [D.C. Cir. 1835]). The concept was given constitutional 

status in 1899 under the Due Process Clause of the 14th 

amendment (Youtsey v. United Scates, 97F~ 937, 940-~1 [6th 
." .. _. '-:'O".,,""'l~~~' 0 .' .•. ,-'. __ .. • .:"""'". , _,: ...• .:..:,....;:?. 0" . _'. .._:-=-~: 

'-"'---. ~1:~·c:-l~::,·:i8:99ir: -. Blackst~n-;:,: 'a ~ promin·e·ntU~legal -scholar of the 
::;:.~~::...:. -:. _:.:.=". :'"-' . 

..:~" .-::--early 20th"century, noted that if a~d;f;ricrant' 
.-'--.~.:""'--:-: -. ~~-

.-.-• .,:.!-. - •• --:-- --' • 

becomes mad, he ought not to be arraigned for it: 
because he Is not able to plead to it with that 
advice and c~ution tha~ he ought. And if, after 
he has pleaded, .the prisoner becomes mad, he shall 
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not be:tried; for how can he make his defense? 
(Blackstone. 1916, Commentaries on the Law of 
England; cited in Kelton et a1., 1987, p. 66). 

The concept of competency to stand trial 15 rooted in the 

basic idea that an adversarial process should be fair to 

both parties; thus in the 1960s the U.S. Supreme Court 
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handed down its well-known decisions that guaranteed certain 

right5 to the ~9fendant. including the right to =ounsel, the 

right to confront their acc~ser. and the righ~ to introduce 

witnesses in their own behalf {Melton et a1., 1987). 

Typically, it is the defense counsel who raises the 

issue of a ~~fendant'$ competency to stand trial; however, 

some juri&Jictions allow the issue to be raised also by the 

prosecution or by the court. The American Psychiatric 

Associatio~ ... all.i the American Dar AS30ci3.t.ion both advlse 

that examiners have an ethical obligation not to perform an 

evaluation until defense counsel has been appointed 

(American Psychiatric Association, The Principles of Medical 

Ethics. with A~notations Especially Applicable to 

Psychiatry. 1981: and American Bar Association, Criminal 

Justice M9ntal Health Standards. 1984; both citec in Melton 

et a1., 1987; and Harvard 1.aw Review I 1967). . An examination 

performed without the knowledge of defense counsel may 
-

~--,s~ •. _--=- ____ :_._-~_-__ .. - _ . -----.- ---- -
.,~> .. ~""~ -~ vlo1ate-:"thedefendant's constitutional rights to counsel and 
-- =..,:,':.-. ~~ -~ . ~'.-:. .. :-~-

.. '~"--'~::-C'. to -avoid·:·l~elf-incrimination. The cl inician must also bear 
-- . - ;.- ~ ... !---

in mind that the examiner's role is only to provide a 

cli~ica1 opinion; the actual decisidn i~ made by the triers 
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of fact. This has been clearly delimited Since 1957 when 

one federal court of appeals opined 

[T]he chief value of an expertis testimony in this 
field, as in all other fields, rests upon the 
material from which his opinion is fashioned and 
the reasoning by which he progresses from his 
material to his conclusion .... The couclu~ions, the 
inferences, from the facts, are for the trier of 
the facts (Carter v. United Statos, 252 F. 2d 608, 
617-18 [D.C. Cir. 1957]; cited in ~el~o~ et al., 
1987. p. 72). 
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In practice, many courts defer to the clinical opinion and, 

just as with pleas of insanity, hearings are often not held; 

the parties simply stipulate to the results of the clinical 

evaluation. Studies have shown clinical-legal agreeme~t to 

be greater than 90% in most jurisdictions (~arvard Me~ical 

School Laboratory of Communitv Psychiatry, 1973; ~elton et 

~l., 1;e7). ~his finding is impor~ant to the me~hodclogy 

utilized in the current study in that it was deemed 

appropriate to use the clinical opinion a~ the measure of 

the dependent variable. without also obtaining the legal' 

decision. 

Frequency of competency evaluations. Data shew that 

referrals for restoration of competency to stand trial or 
---.":':~tp ';:' 

for evaluation of competency tc stand trial are by far the 

most frequent for the forensic clinician (Melton et al., 
- - ~-~-.,:-- ". ._--_.-- --.. ---

--;-·~-·~~..;.s;:.~':"'T987)-; --fc According to a study by Cooke I Johnston, and Pogeny --,~ 
- -~~ ... ~ ~--. ..--~-... - . -: -

,-~c"':""~~7~:~'~-(l973L,however, referrals are often based on some legal 

strategy other than desire for a mental status·exam. Hence, 

referral rates ten1 to be hig-ber for more serious crimes b'lt 



64 

do not reflect more serious psychopathology. In Montana, 

the referral for competency and for insanity 1s generally 

part of the same court order (MCA 46-14-203), but need not 

necessarily be so. Overall, the percentage of those 

referred who are found incompetent may be around 10. Data 

are difficult to interpret due to (a) a lack of standards in 

eva~uatior" (b) a lack of specialio:e1 train~ng proviued tCJ 

examiners, and to (c) inappropriate referrals by uninformed 

or ruanipulative attcrneys, wh~ ask for an incompetency exam 

but want to use the results for another purpose (Melton et 

al., 1987; Cooke et al., 1973). To count&ract thes6 

inconsistencies, and to improve the communication and 

relationship between two diverse disciplines--mental health 

and law--the rlarvard Medical School Laboratory of Community 

Psychiatry undertook the task 'of developing the CompetencY~··~---

Asseesment Instrument, which is described in the next 

section of this paper. 

Innovative Psychological Assessment Techniques 

This section will describe nontraditional psychological 

assessmont tools developed specifically to assist the 
-~ .... 

forensic clinician in determining criminal responsibility:'''; 

and competency to stand trial. This discussion is I 1m! t.;a~o<;.-:.
.-~- _.:- -. ~;:- . -_ ~~;;s:;.::~:~ .. 

to the instruments uti 1 ized to assist -In-making' _~.~c;;..~~_> . 
. -.. ~"'.. 

determinations in the current research project. 
- .;;..0 ---re":;-' ~':":,.....;.r:::-:_' , 

For a more . ...: 
, -'.' - _ _ ---.,,--r--_' 

exhaustive treatment of this area the reader is referred to 
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Melton et al •. 1987, and to Rogers, 1986. Both are 

excellent resources. 

Criminal responsibility. In response to growing 

criticism of expert testimony offered by clinicians which 

depend on traditional methods of assessment along witn 

individualistic and unvalidated approaches, Rogers and his 

associates developed the Rogers Criminal Rebponsibllity 

Assessment Scales (RCRAS) (Rogers, 1986; E.ogers, Seman and 

Wasyliw, 1983; Rogers and Cavenaugh, 1980). The RCRAe is 

divided into two parts; the first a systematized approach to 

evaluating mental status ~t the time of the offense: and the 

second an explicit docision ~odel which applies the results 

of the first part to the American Law Institute legal 

standard (with supplementary applications to the Guilty But 

iientally III standard used by Michigan-and to--"thff-M'Naghten 

standard) . 

A primary purpose of the RCRAS is to reduce criterion 

variance. The Oexaminer is required to quantify relevant V-
v 

situational and psychological variables at the time of the 

offense based on symptoms and degree of impairment. 
-_-.'""..'t:~ __ ;;. 

-----~. 

According to Rogers (1986), the RCRAS 

requires the clinician to make judgemeiitsij-=-. 
regarding malingering, organic menta~ :di~or(1e.z:.~=;. ,----,c'c. .. _;.::
major psychiatric disorders, loss of-:cognftlve- ---- ~~~ 
control, loss of behavioral control, relationship ,-- -::- ;";~r.,;~::-=~. 

of this loss of control to the mental df~order, -
_ and finally, whether or not the defenda:nt:~nieEits--·-·
the ALI standard (p.167). 
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Rogers and his colleagues conducted three val idat10·ii studies . 

from 1981 to 1983 at five forensic center~ throughout the 

country. Moderate reliability (mean reliability coefficient 

.58) was demonstrated on individual variables, much higher 

reliability on decision variables (kappa coefficient .81), 

and a 97% concordance rate between examiners on clinical 

opinion regarding sanity/insanity (kappa coefficier.t .94). 

Thus, although there is some di~agreement between examiners 

on individual vCi.riables, and much less disagreement 01& 

decision variables, there is almost no disagreement on 

whether a defendant is sane or insane. These results held 

up in cross-validation studies regardless of age, sex, type 

of crime committed, and location of foren~ic center (Rogers 

et al., 1983). Construct validity was assessed in both 

current- and cross-validation studies by statistical testing 

cf specific derived hypotheses. Findings show general 

support for the construct with significant differences 

between sane and insane groups found on four of the five 

summary scales: patient's reliability, psychopathology, 

cognitive control, and behavioral control; not on 
.. --.,;.." 4r;A~ __ ... _ 

organicity, which may_have been due to the low rate of 

represer&tation in the samples (Rogeis·~et· al-.·,-:·1983) •... The 
~ __ i' ~~;.:. _"_": ~-..... '. ... :~, . - ::mg-. ~q-;'~7-

auth;rs concl ude ~ "In summary-,··th~RCRAS··represeiit::~ 
- ~ ~-'.!. • ... ~ .... /: - .. ' - . 

. - "-.... ~:-~~:'~.::'~'.o:=":~." "._.- _-
significant advance in establishing an empirically based 

_____ ~- _.~.~.:..'~~ .. " . ..._:--.~.:;~'";"-t; .. " 

protocol for insanity evaluations"· (p.559). Until 

development of the RCMS, clinicians had little to guide 
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them in their assessments of mental status as it be-ars on 

certain legal standards. Although more data is needed on 

the RCRAS and is in the process of being gathered. the 

instrument is a welcome addition to the repertoire of the 

forensic examiner. 
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competency to stand trial. Work on the development of 

an In~trument to assist in the determination of a 

defendant's mental status as it bears on the Pusky standard 

occurred much earlier tha~ did t~e work on the RCRAS. 

Perhaps this is because the Dusky standard was clearly 

delineated in 1960 while legal standards for the 

determination of criminal responsibility continued to be 

subject to extensive controversy and inconsistency. 

A group a~ the Harvard Medical School Laboratory of 

Community Psychiatry--Lipsitt, Lelos , and McGarry--first 

developed tte Competency Screening Test, a fill in the blank 

scree~ing assessment. This instrument yielded many false 

positives, but was a step in the right direction (Lipsitt et 

al., 1971; Melton et a1., 1987). For more in-depth and 

accurate evaluations. the Competency Assessment Instrument --.- -= 'D 
(CAl) was introduced. The authors state that-th.tr purpose· 

was to develop an instrument which delivered clinical 
____ opinion to .the _ court in language~~ -form,- !!l~..::~Ubstance _ o~ ~'~,~~ . 

. sufficiently-common to the disciplines involved to 
provide a basis for adequate and relevant 
communication. -The purpose of the instrument- is to 
standardize, objectify, and quantify the ·relevant 
criteria for competency to stand trial (Lipsitt and 
Lelos, 1985, p.278). 
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The CAl is designed to assess the defendant's ability 
-~ 

to cope with the trial proces~ in an adequately self-

protective fashion. It involves Likert-type ratings of 1-5 

(Total Incapacity to No Incapacity) on 13 functional items. 

These items were culled from previous lists which had as 

many as 21 items. These items have commonly come to be 

referred to as "th\::! HeGarry functions." The 1~ ittlms are 

these (Harvard Medical School Laboratory of Community 

Psychiatry, 1973): 

1-
2. 
,. 
~. 

4. 

5. 

6. 
7 . 
e. 

Appraisal of available legal defenses. 
Unmanageable behavicr. 
Quality of relatiLg to attorney. 
Planning of legal st~ategy, inclading guilty 
plea to lesser charges where pertinent. 
Appraisal of role of: (a) Defense counsel, 
(b) Prosecuting attorney, (c) Judge, (d) 
Jury, (e) Defendant: and (f) Witnesses. 
Understanding of court procedure. 
Appreciation of charges. 
AppreCiation of range and nature of possible 
penalties. 

9. Appraisal of likely outcome. 
10. Capa~ity to dis~lose co attorne~ available 

pertinent facts surrounding the offense 
~cluding tAa~efendaut's movements, timing, 
mental state, actions at the time of the 
offense. 

11. Capacity to realistically challenge 
prosecution witnesses. 

12. Capacity to testify relevantly. 
-23; li-d~f~ating v. self-serving motivation 

. _ ----f I ega! sense). 
~ . . 

As of 1987 no p~edictive validity studies had been 
• :-k-"':::!"" -- - - ~~~ -' 

undertaken and reliability studies-ut.l1-izedo:,Otsma1t sample;~..:i;:e~f1r:'~~· 
.~~.---. 

with inconsistent r9sults due both to degree of incompetence:'- ~~ 
.". ----- -_ .. ,_ "0-

of the offender and to variability in' examiner-ratings 

(Melton et al., 19A7). Thu!, the CAl is d~signeJ to aS5i~t 



the forensic examiner in issuing an opinion about,a 

defendant's mental state as it relates to competency to 

stand trial: it is not meant to make that decision without 

the integration of all available data and specialized 

forensic training on the part of the examiner. 

Issues which the examiner is likely to confront in the 

course or a competency assessment include (a) the degree of 

i~pairment which is necessary to a finding of incompetency, 

(b) the defendant who claims amnesia for the t!me of the 

oifense only (thus interfering in CAl function number 10), 

and (c) medication-induced competency and i~s effect on 

opinions formed by the judge and jury. Eact of these is 

discussed briefly here so the Leader will have a better 

understanding of those issues which went into the 
-- - .~----

determination of competency as a dependent variable in the 

current study. For a more det.ailed discussion, the reader 

is referred to Melton et a1., 1987, and to Grisso, 1986). 

First, the requirement that the defendant possess a 

reasonable degree of understanding highlights the 

feasibility Clf the Dusky standard. A great deal of 

sophistication about the criminal process is not necessary; 
---; ~~,- .~.- .-~-

the defendant need demonstrate only a rudimentary --~.:.:"'_ 
----. -- -~~-~';~~---:-~-~-'- - ~~=:'~~=:;~..:-- ---'--:---

understanding. The mere' presence -of -"a~-men€af 'disorder,·ls :.~,~. - . 
4_~_~' .. ' .. _ 

not a s\lfficient basis for a finding o'f Incompetency<to ' .. ~~~ .. ' 

stand trial (Feuger v. United states, 302 F.2d 214 [1962]: 
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and Un1ted states v. AdalD"l 297 F. Supp.--595 [1969]: ·Cited 

in Grisso, 1988~ p. 95). 
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Second, a defendant's claim of amnesia for the time of 

the offense is not cause for an automatic finding of 

incompetency (46 A.L.R. 3d 544 (1972]; cited in Helton et 

al., 1987). Judicial authorities, as well as forensic 

clinicians, tend to distrust claims of amnesia that might be 

self-serving in motivation, especially in light of the ease 

of feigning amnesia. EV6n if the amnesia appears 

biologically based, a finding of incompetency is not 

automatic. Guidelines have been laid out in Wilson v. 

United states (129 App. D.C. 10i, 391 F.2d 460 [1968]) and 

United States v. Stubblefield (325 F. Supp. 485 (D.C. 

Tenn.1971]). The reader is referred to Helton et al. (1987. 

p. 76-77) for more detail. 

Third, the m05t co~~on method of r~storing a 

defendant's competency is to treat with psychoactive 

medication. Of those referrals deemed incompetent, the 

diagnosis is typically one of psychosis (Melton et al" 

1987). Although some courts refuse to honor competency 
-

based on chemotherapy due to the misconception that it 

distorts thought processesl'the trend i!/{i'~ii.cknoflladge ~ '~7 :.--:; . 
.• .:. ... ~_--.- _",,::,:~;;a.:~_-._ _.~~!"~~~~-o:-

.- -- '-, --" .. 1!i7:-= .-=-",,;·r~ .. ;.;;. .~.:... :.~ '-,.~:--~ .. ~_-
medication-induced competency- (Me 1 ton et·ar;..,·;'-1987). In .. ~ .... 

_.---:-..::::- . - - i··;~:;~~~.'-~- '--~!:""~---~~~:':=-~ 
rest>onse to this issue, some._~urisdicti~n:s_~h.~_ve !nclut3~.~: .. -. 

:~~.~~;-'- -

instructions to the jury regarding effects of psychoactive 

medication (Criminal Justice Mental H~alth Standards, 7-4.14 
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[1984] i cited in Melton et al., 1987) .-~ Another approach, 

introduced in New Hampshire in State v. Hayes (389 A.2d 1379 

(1978); cited in Melton et al., 1987), allows the defendant 

to appear at trial without medication, so long as the 

decision to do so was made when the defendant was competent 

due to medication effects. Montana follows a variation of 

this approach for civil com:nitme!1t !1earings (MCA Title 53-

Chapter 21, Treatment of the Seriously Mentally Ill) but 

does root address the issue specifically in regard to 

competency to stand trial (MCA Title 46-Chapter 14, Mental 

Comp3tency of the Accus6d). The ~outana Code guaranteas 

certain procedural rights ~c any person against whom a 

petition to involuntarily commit has been filed, one of 

which is "tne :right to refuse any :Out liIC:!saving medication 

for up to 24 hours prior-to any hearing held pursuant to 

this part" (MCA 53-21-115 (10)). In the current study, no 

attempt was made to identify which defendants were on 

psychoactive medication and which were not at the time of 

the determination of competency to stand trial. The 

discussion now turns to the statistical techniques employed 

in the analysis" of data in the current study. 

Profi Ie Analysis and Discriminant Analysis: Theory and -
--~. _- ~ -~-","!ci ~_ -:-- -- .--- .-

dates to Fisher'S 1936 research, "The use of multiple 

meSl5 t trl3men+.s in taxonomic rr.::>blems:." He -..;as concerr.ed wiJ:h 
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