
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
52nd LEGISLATURE - REGULAR SESSION 

COMMITTEE ON BUSINESS & ECONOMIC DEVELOPMENT 

Call to Order: By CHAIRMAN BOB BACHINI, on February 18, 1991, at 
7:00 a.m. 

ROLL CALL 

Members Present: 
Bob Bachini, Chairman (D) 
Sheila Rice, Vice-Chair (D) 
Joe Barnett (R) 
Steve Benedict (R) 
Brent Cromley (D) 
Tim Dowell (D) 
Alvin Ellis, Jr. (R) 
Stella Jean Hansen (D) 
H.S. "Sonny" Hanson (R) 
Tom Kilpatrick (D) 
Dick Knox (R) , 
Don Larson (D) 
Scott McCulloch (D) 
Bob Pavlovich (D) 
John Scott (D) 
Don Steppler (D) 
Rolph Tunby (R) 
Norm Wallin (R) 

Members Excused: Stella Jean Hansen (D) 

Staff Present: Paul Verdon, Legislative Council 
Jo Lahti, Committee Secretary 

Please Note: These are summary minutes. Testimony and 
discussion are paraphrased and condensed. 

EXECUTIVE ACTION ON HOUSE BILL 350 

Motion: REP. PAVLOVICH moved HB 350 DO PASS. 

Motion: REP. PAVLOVICH moved HB 350 be amended. 

Discussion: REP. PAVLOVICH explained that the first amendment on 
line 5 is to insert "provide certain exemptions". He also 
proposed to change it to a civil penalty on line 6 after "provide 
a" penalty will be a civil penalty. On page 1, line 10, 
following line 9, insert a new section, section 1, definition as 
used in sections 1 through 4. The following definitions apply. 
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REP. WALLIN said it still requires specialists to accept 
assignment. 

vote: Motion CARRIED unanimously. 

Motion: REP. PAVLOVICH HB 350 be amended. On page 1, line 24, 
following "." Insert liThe term does not include an ambulance 
service or a surgical supply company.1I This takes ambulance 
service and surgical supply companies out of this bill. 

vote: Motion CARRIED unanimously. 

REP. CROMLEY asked why ambulance services and surgical supply 
companies were eliminated. REP. PAVLOVICH explained otherwise 
they might be put out of business. Mr. Verdon, researcher, asked 
if Greg Petesch, Chief Legal Counsel, Legislative council, was 
aware of the first amendment when he prepared this short one. 
REP. PAVLOVICH thought he had. Mr. Verdon said he was having 
trouble putting these amendments together. He thought the short 
amendment should go at the bottom of the page. REP. BACHINI 
advised Mr. Verdon to put the amendment in its proper place. 

Motion: REP. BACHINI moved HB 350 be amended. 

Discussion: REP. BACHINI explained that an amendment to page 2 
in the new section 6 would provide an effective date of July 1, 
1993. He explained this act will only take affect if social 
security records show that there isn't a 20% increase in 
assignment acceptance by Montana doctors. REP. MCCULLOCH wanted 
to know what the Montana numbers are on this 20% increase. REP. 
HANSON suggested that the Montana Gold card be increased by 
percentage. He also explained that we have to be specific about 
the comparison between dates. The increase from what date to 
what date. The relationship should be calculated. For example, 
January 1, 1991 to December 31, 1992. The Medicare office would 
have the statistics. Mr. Verdon explained that the dates should 
be July 1, 1990 through December 31, 1992. 

Vote: Motion CARRIED unanimously. 

Discussion: REP. ELLIS stipulated that although he was opposed to 
the bill, he agrees that the problem is quite large in Montana. 
He read the following statement: "When we think of the many 
unfortunate Americans who cannot afford adequate insurance to 
cover their health care costs, we are convinced that the country 
needs a national health care program. It should be financed by 
our government. Please work toward that goal not just for 
seniors, but for other interests also. Thank you. Joliet 
XYZers, Senior citizen's Group". They meet once a week with at 
least 70 people in attendance. The Red Lodge senior citizens 
feel the same way, and that is a larger group. My personal 
opinion about this kind of legislation is that this will create 
more problems than it helps. We have a high percentage of senior 
citizens in this state without coverage. One third of this 
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percentage is young people under 18 years of age. Seniors demand 
a great deal more care. 

REP. CROMLEY said that there was much opposition to the bill 
originally, including the AARP, but the opposing groups have not 
been heard from since the amendments were made, so he was 
uncertaing how these people feel about the bill in its amended 
form. 

REP. BENEDICT, stated that the amendments did help the bill, but 
there is another area of perception that many have not mentioned. 
For instance, young doctors coming to Montana to take the place 
of retiring doctors would not care for this bill and would, 
perhaps, not relocate because of this bill. 

REP. SCOTT said this is a misconception. This bill sets the 
prices for Medicaid, but doctors do :not have to choose patients 
on Medicaid if they decide not to. REP. LARSON stated that 
Medicaid costs were slated to raise 34% in 1992. This could make 
it very attractive to practicing medicine in rural communities. 

REP. RICE maintained the bill has been "skinnied" down as much as 
possible. It's a tough bill, but a :needed bill in Montana. 

vote: Motion FAILED on a tie vote with REPS. BARNETT, BENEDICT, 
CROMLEY, ELLIS, HANSON, KNOX, TUNBY, WALLIN, and BACRINI votinq 
No. Roll call vote # 1. 

Motion/vote: REP. CROMLEY moved RB 350 be tabled. Motion FAILED 
on a tie vote. 

Hr. Verdon stated that House Rule 30-40, SUbsection 3, states 
that the Committee will not report a bill to the House without 
recommendation. If a bill is withdrawn from a Committee and 
brought to the House floor without a Committee recommendation, 
the bill must include amendments only adopted by the Committee 
action as reflected in Committee hearings for debate on Second 
Reading. 

REP. BACRINI said the Committee cannot report this bill without a 
recommendation, however, the House members can vote to bring it 
out with 60% of the membership. 

Motion/Vote: REP. BENEDICT moved RB 350 be tabled. Motion 
FAILED on a tie vote (9-9) 

No further action was taken on HB 350 at this time. 

HEARING ON HOUSE BILL 538 

Motion: HB 538 do pass. 

Motion: HB 538 be amended. (See Standing Committee Report dated 
2/18/91. 
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Discussion: steve Juskin, Past President western Petroleum 
Association, said there are two primary sections to this bill. 
One is to change the cost of doing business for a wholesaler from 
3% down to 1%. Amendment No. 1 is a housekeeping amendment 
basically because one of the paragraphs later on gets eliminated. 
The second amendment, on page 2, line 15, strike 3%, insert 1%. 
Page 7, line 14, following the word "same", strike "article at 
cost" and it becomes "or a similar product of like grade and 
quality". Number 3, strikes from "is" to rendering the same type 
of service and is. So that sentence, when it is modified reads 
"A wholesaler or retailer may advertise, offer to sell, or sell 
motor fuel at a price in good faith to meet the price of a 
competitor who is selling the same or a similar product of like 
grade quality". Those were amendments 3 and 4. Amendments 6 
inserts the following paragraph, "upon presentation by an 
offended party of evidence of a violation of section 4, the 
Department of Justice or a County Attorney shall issue to the 
suspected retailer or wholesaler a demand by certified mail to 
cease the violation. If the violation is not corrected within 24 
hours after the suspected retailer or wholesaler receives the 
notification, the Department or county Attorney may bring an 
action to enjoin the violation." Upon conviction, a retailer or 
wholesaler is subject to a civil penalty of not more than $1000 
per day. If the action is brought by the Department of Justice, 
one-half of the amount of the penalty must be deposited in the 
general fund of the county where the action was brought and the 
remainder in the state general fund or if it is brought by a 
County Attorney, the entire amount of the penalty must be 
deposited in the General Fund of the county where the action was 
brought. 

Beth Baker, Assistant Attorney General, Department of Justice, 
said if this is the Legislature's intent, to have the Department 
of Justice enforce these provisions, they would be glad to take 
on that responsibility provided that they have the resources to 
do it with. She said she thought this bill was consistent with 
the other antitrust proposals that are before the Legislature, 
which are designed to put antitrust enforcement either on a 
private level or in the Department of Justice. She said this 
bill does not provide any private remedy so the enforcement would 
be exclusively with County Attorneys and the Department of 
Justice. For that reason, unlike HB 261 which did provide for 
private enforcement, she said she thought there would have to be 
an allocation of resources to whatever state agency ultimately 
ends up with this responsibility. 

REP. ELLIS said the penalty goes to the state and general fund 
and, as a result, the Department of Justice gets no money. He 
asked Ms. Baker what kind of funding should thought this would 
require? 

Beth Baker said the fiscal note prepared by the Department of 
Commerce included 3 FTEs. The fiscal note prepared by the 
Department of Justice for other antitrust legislation included 3 
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FTEs. Our fiscal note was approximately $250,000 for the 
biennium on the other antitrust bill. 

REP. ELLIS asked if can 3 FTEs could handle this? Will it be 
cumulative and should there be some funding here? 

Beth Baker said, assuming that this :bill stands on its own, some 
funding would be necessary. We would have no staff to undertake 
any enforcement. 

vote: Motion to amend CARRIED unanimously. 

Motion: REP. PHILLIPS moved HB 538 be amended with regard to a 
ceiling on prices and a floor. 

Discussion: REP. KILPATRICK said a business selling gasoline 
when they are in competition with others, they have to have a 
certain percentage to break even. If it is a regular business 
that does not have a convenience store, they go up to 17 or 18 
cents to make it. At the low, it would cost 7 cents. If you 
have a convenience store, they take about 5 percent to make it. 
The point is that at one percent a busin~ss would force another 
average business out. 

REP. LARSON said this bill is intended to get after the big 
companies that undertake predator pricing mechanisms to drive the 
competition out. It is a bill that small independent retailers 
need and he encouraged the members to oppose the amendment and 
pass the bill out with a do pass recommendation. 

vote: Motion to amend FAILED. 

Discussion: REP. CROMLEY said it is difficult to see how it 
would be good for the consumer to set a minimum price and a 
minimum profit on selling something. The grocers have not asked 
for a break and groceries are more important than gasoline. 

REP. BARNETT said a benefit to the consumer would be to drive out 
all the competition and then the prices would go up drastically 
and this bill gives consumer protection against that. 

REP. ELLIS said he talked to poll service stations and all 
perceived some problem in this area. 

Motion/vote: HB 538 do pass as amended. Motion CARRIED with 
REPS. KNOX, BENEDICT, STEPPLER, CROMLEY, HANSON AND BACHINI 
voting no. 

REPORT FROM SOB-COMMITTEE ON HB 169 

REP. DOWELL said a consensus was not reached on this bill. Some 
discrepancies were noted however. Loggers would bring logs into 
the mill and they thought they were being given credit for fewer 
logs than they had. They wanted the state to set up some way of 
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having those scaling procedures checked by the state. I think an 
agreement has been reached that on the fact that this is a 
desirable option for the state to put a scaling system in place. 
The discrepancy came about how this was going to be funded. It 
would be about $150,000. Secondly, there was no enforcement 
prov1s1on. The people involved should provide the funding. 
There is a procedure in place that outlines a fire hazard 
reduction agreement that would be reached between the mill and 
the logger. They could actually negotiate who would pay for the 
eventual scaling. The second area was one that was just outlined 
here. 

The first one says that the state will work with the mill to help 
correct any scaling deficiencies. If there is a problem, the 
first thing would be a warning. The second violation may impose 
a civil penalty. We came up with a $5,000 figure for the 
scaler's employer. The third or subsequent violations would be 
an increase penalty of $10,000 on the scaler's employer and a 
final provision that says the Department covering this shall 
consult with the board before imposing a civil penalty of any 
kind. First, we need to fund this program if we decide to do 
this; and secondly, enforcement for noncompliance should be 
provided. 

Discussion: REP. BENEDICT said he thought it was a good sub
committee and that they did a lot of work on the bill. It went 
through 3 different revisions and they concluded that although 
the Environmental Quality council didn't feel like there was 
enough of a problem to warrant any action or any recommendation, 
that it still would be a good idea to come up with something that 
didn't create a new department of state government, but still 
presented the availability that if there was a problem, there 
would be relief or a remedy for the independent logger to go. 
There has been some disagreement as to how to fund the bill. The 
Montana Logging Association had some concerns. They felt they 
could live with the first grey bill. The Montana Wood Products 
Association is primarily the mills. The Montana Logging 
Association has 750 members and they are primarily 85% to 90% 
small loggers, contractors etc. They are the people that, if 
there is a problem, they would have the problem. Their response 
was: "The provision to impose a fee on some of the timber 
industry by way of increasing hazard reduction fees, which is the 
third grey bill, is unacceptable." The reason was that approach 
could jeopardize the legislation that is being introduced to help 
fund the extension forestry program. If we put a hazard 
reduction fee on the industry and then tried to help fund the 
extension forestry program coming down the line with a hazard 
reduction fee, too is just too much to try and put on an industry 
that just laid off 1,100 people in Western Montana. 

REP. LARSON said the concept is good. He strongly encouraged 
that the check scaler position be a position that gathers 
information and develops a mode of study for the next biennium so 
that he can come back in two years and tell us that yes there is 
a real problem and yes there are some recommendations for 
cleaning up scaling and modernizing. There are some positives 
and negatives with the bill, but if it is passed out to the 
floor, it can be presented to the whole body for consideration. 
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EXECUTIVE ACTION ON HB 169 

Motion: REP. DOWELL moved HB 169 do pass. 

Discussion: REP. BENEDICT commented that REP. DOWELL'S motion is 
on the original bill without any amendments. without any 
amendments, or without a major revision of the bill, he said he 
could not support it. The people in my district, by and large, 
haven't responded enough to suggest t.hat we start a new 
department of state government. 

REP. SCOTT said this bill is not perfect, but if we pass this 
bill as is, in two years we'll know where we stand. We are not 
going to create another bureaucracy in state government. 

REP. DOWELL said, in Section 9 on page 6, where it talks about 
the timber scaling fees, this a fairly common sense approach. It 
talks about the assessment of fees and collecting reasonable fees 
from the harvester and the purchaser named in the timber purchase 
contract. If this is a problem it would seem reasonable that the 
people involved would take care of funding any kind of 
enforcement procedure. I believe that by putting any type of 
general funding into the bill would be just saying the problem is 
not worth addressing because the appropriation is going to cause 
the bill to die. 

REP. BENEDICT said there are a number of reasons why there are 
problems with this bill. The Environmental Quality Council did 
not feel there was enough problem to warrant addressing it and we 
have had 1,100 layoffs in western Montana. We have a major 
problem in Western Montana in the timber industry. 

REP. THOFT (sponsor of HB 169) said the third grey bill was a 
compromise in this issue. First, it changed the source of 
funding to coincide with the slash disposal which means there is 
no bureaucracy set up to collect the money. Secondly, it has 
some teeth in it, without teeth it would be worth absolutely 
nothing. This bill is here because there is a problem in the 
industry. It has been with us since the first tree was cut. I 
know for a fact that you can take a load of logs to 3 different 
mills and get 3 different scales. They will vary by about as 
much as 1000 ft. per mill. The men 'who are out in the woods 
working and delivering are suffering, along with the state. The 
loggers want a fair and consistent scale. Many people did not 
testify for fear of losing their jobs. The funding is 4 cents 
per thousand from the mill and 4 cents per thousand from the 
logger. An average load of logs at 4000 ft. is 16 cents from 
each person. That will not hurt the mills or the loggers 
financially. It would be good for the mills and the loggers to 
get some uniformity. 

REP. BACHINI said the issue has been confusing about the varied 
problems out there. 
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REP. DOWELL said he would proposed amendments to fund this bill 
with of mechanism where the loggers and the mills pay an equal 
share. 

REP. BENEDICT said the Montana Logging Association, which makes 
up the majority of the people who are affected by this bill, do 
not feel that this is the way to do this. They think it 
threatens another program they are trying to establish, the best 
management practice. 

REP. WALLIN said one of the big problems is that in order to get 
an active scale, they would have to unload the logs and lay them 
out where they could physically scale them. So many of the mills 
did not have the room to do that kind of thing. 

REP. THOFT said that is the compromise in the third grey bill. 
The log scaler will scale in the yards at random and there will 
not be any special provision for keeping all those logs aside. 
He will not scale in the woods. He will simply go to the mills 
and random scale these logs and check their scales. 

REP. BENEDICT said what we are doing right now is amending the 
original bill for a funding measure. We will have to completely 
adopt the third grey bill. Otherwise, we would have so many 
problems with this particular bill in terms of the small mill 
owners that they are going to have to buy 20 to 30 more acres to 
layout logs in. 

substitute Motion/Vote: REP. STEPPLER made a substitute motion 
that HB 169 be TABLED. Motion FAILED on a tie vote with REPS. 
KNOX, BENEDICT, STEPPLER, CROMLEY, BARNETT, WALLIN, ELLIS, 
BACHINI, and TUBBY votinq AYE. 

Motion: REP. PAVLOVICH moved that HB 169, the third qrey bill 
version, do pass. 

Discussion: REP. DOWELL asked the Committee to postpone any 
further action on this bill until everyone had a chance to review 
the grey bill. 

The committee agreed and REP. PAVLOVICH withdrew his motion. No 
further action was taken on HB 169 at this time. 

HEARING ON HOUSE BILL 625 

Presentation and Opening statement by Sponsor: 

REP. LINDA NELSON, HD 19, Medicine Lake said this bill was 
requested by the Montana Hospital Association. It would expand 
the borrowing powers of a hospital district. Both the state and 
federal governments reimbursement to health care facilities has 
not kept pace with actual cost of providing services. 
Insufficient funding from the state and federal government has 
increased the need for funding at a local level, especially in 
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rural areas. Although a hospital district provides an avenue to 
produce funding, it's borrowing powers are limited. This bill 
would grant borrowing powers, in a simplified manner, to hospital 
districts when a transaction is fully secured. Passage of this 
bill will expedite the borrowing process. The trustees of- a 
hospital district have a fiduciary responsibility to residents in 
a district and must insure that transactions are secured. This 
bill would help to insure the availability of an adequate vehicle 
to provide funding for health services at a local level. There 
are proponents here who will address this in more detail and they 
will also be the ones to answer your questions. 

Proponents' Testimony: 

Katherine Donelly, Attorney, Helena, appearing on behalf of the 
Montana Hospital Association, said HE 625 is designed to give 
hospital districts added flexibility in their financing. 
Currently, the only way hospitals supported by a hospital 
district can borrow money is by the issuance of its bonds and 
this vehicle is not appropriate for certain borrowing needs. The 
law that stipulates that hospitals may only borrow money by the 
issuance of their bonds was reinforced last year by an Attorney 
General Opinion that hospital districts may not make commercial 
loans and may not register their warrants for counties to invest 
in. The reason for this is that there is no express statutory 
authority for hospital districts to borrow money in any way other 
than issue bonds. The most important part of the bill is the 
proposed amendment to sections 21 and 22 (9), which would allow 
hospital districts to "borrow money by the issuance of its 
mortgage and note or by another fully secure transaction". The 
other changes are minor or stylistic.. One change would allow 
counties to invest in hospital district warrants. Currently 
counties can invest in school distric::ts, municipal and county 
warrants and we see no reason why they cannot invest in hospital 
district warrants as well. 

Jay Pattenger, Administrator, Teton Medical Center, Choteau said 
they are a 14-bed hospital and a 32-bed nursing home. On June 1, 
1990, the management firm terminated the lease and the hospital 
district took over the operation and ownership of the district. 
One of the problems that was created by the district's new 
ownership operation of the facility was that the hospital did not 
borrow any funds. The hospital could through a termination 
agreement borrow funds only because c)f the termination agreement, 
because it was a lease. This is a big problem, not being able to 
borrow money and HB 625 would allow us to borrow money. It gives 
us more flexibility and for small rural facility that operates at 
a limited margin. It would be real helpful for us. 

Beverly Gibson, Montana Association of counties, said they 
support HB 625. 

Questions From Committee Members: 
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REP. WALLIN asked if these district hospitals would be poor 
profit hospitals. 

Katherine Donelly answered that all hospitals are operated on a 
not-for-profit basis. 

REP. LARSON asked if this means that a hospital district could 
theoretically issue bonds and issue enough borrowing capacity to 
build a 32 bed facility. 

Katherine Donelly said the hospital act currently has a bonding 
scheme, which is probably what they would do if they wanted to 
build a hospital and that requires a vote or approval of the 
voters. This would be just when a commercial or some other small 
loan is needed and they have adequate resources to fully secure 
it. 

REP. LARSON said the proposed amendments say: "borrow money by 
the issuance of the bonds as hereinafter prescribed"; however, he 
said they were not referred to again in the bill. 

REP. NELSON said the provisions for the issuance of hospital 
district bonds are contained in statutes that follow this statute 
in the act. There are 3 or 4 of them and it basically works the 
way the school district bonds work. 

REP. WALLIN asked if this would enable a church home, a 
retirement home, a convalescent home to borrow money through this 
district. 

REP. NELSON said this bill applies just to hospitals that are 
supported by a hospital district, which are mostly county owned 
hospitals. I don't think that district hospitals could be church 
owned hospitals or hospitals owned by churches. 

REP. BACHINI said there has never been any problem with this 
bill. 

closing by Sponsor: 

REP. NELSON thanked the Committee and told them the Hospital 
Association will get any necessary information to them. 

EXECUTIVE ACTION ON HB 625 

Motion/vote: Motion HB 625 DO PASS. Motion CARRIED unanimously_ 

HEARING ON HOUSE BILL 626 

Presentation and Opening Statement by Sponsor: 

REP. NELSON, HD 19, Medicine Lake, said this is another bill 
proposed by the Hospital Association. Many hospitals in Montana 
are facing a severe shortage of nurses. In some areas this has 
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been made worse by the call of RNs to active duty in the Persian 
Gulf. In my area, we simply have a shortage of nurses because we 
have a shortage of people. Yet our hospitals and nursing homes 
have an increasing need for nurses bE~cause of our aging 
population. The intent of HB 626 is to allow Canadian nurses 
whose first language is English to practice in Montana without 
taking the English proficiency exam, which I understand is not 
easily accessible. Actually, the Canadian nurses, who are apt to 
come to Montana, while not being many in number, would be mainly 
from British Columbia and Alberta, nc)t from the French 
provencials of the east. These Canadians, and I have met many 
and known many of them personally, often speak better English 
than we do. Then there is the matter of reciprocity with the 
United states/Canadian free trade agreement. Federal 
restrictions have removed the requirement that Canadian nurses 
take the cultural exam. This is part: of the process to promote 
better cooperation between our countries. She distributed 
proposed amendments - EXHIBIT 1 - and referred the members to the 
fiscal note. It would cost the state approximately $8,000. If 
we charge $160 for the exam, there would be 50 nurses taking the 
exam. We would then make up that $8,000 and the hospitals would 
be happy to pay this for them in order to get the nurses. So the 
fiscal note would be wiped out. She asked the Committee for 
their support. 

Proponents' Testimony: 

Jim Aherns, President, Montana 
written testimony. EXHIBIT 2. 
Schaub, R.N., Nursinq Manaqer, 
EXHIBIT 3. 

Hospital Association, submitted 
He also distributed a letter Jere 

Kalispell Reqional, Kalispell. 

Jay Pattinqer, Administrator, Teton M:edical Center, Choteau, said 
he has been an administrator in Poplar at the Community Hospital 
and Nursing home and also in Wolf Point at Trinity Hospital and 
have been the administrator on the highline. As the 
administrator of a small rural hospital, it is always hard to 
recruit nurses and retain nurses in small rural areas. It's also 
difficult to attract nurses and if you are to lose one or two 
nurses, it becomes almost difficult to staff your facility and 
keep it open. HB 626 is to encourage and facilitate nurses from 
Canada. We don't want to hurt the valuation problem. We just 
want to facilitate them being able to come here and staff our 
facilities. 

steve Browninq, Attorney representinq, Montana state Hospital 
Association distributed a newspaper article. EXHIBIT 4. 

Informational Testimony: 

steve Meloy, Bureau Chief, Professional and occupational 
Licensinq, Department of commerce, said the Board is attached to 
the Bureau for administrative purposes only. He submitted 
information regarding concerns about administrative problems, if 
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this bill is passed. EXHIBITS 5 and 6. 

opponents' Testimony: 

Barbara Booher, Executive Director, Montana Nurses Association, 
is opposed to the bill for a number of reasons. The first of 
which is that the Board of Nursing has already expressed a 
willingness to address this issue through the administrative 
process and rule making authority that it has. It seems 
redundant to bring such a matter to the legislature when it can 
be handled administratively. They did meet twice with the 
Montana Hospital Assoc., once in November and once in their 
recent meeting just last week. A motion number 35 passed on the 
13th of this month indicates what the Board of Nursing is willing 
to do. One of which is to explore alternatives to shorten the 
time frame for this particular feature of the exam by either 
finding experts in the state to do this work for them or by 
contracting out of state. That kind of work need research done 
for it to be implemented. The Assoc. was asked to withdraw this 
bill so that the board could have time to do this research and 
the response was that the Board of Nursing doesn't work fast 
enough to come up with this research and give us an answer. The 
Board only meets four times a year. It is not for lack of 
willingness on the Board's part. They just want to do the 
research and find out a mechanism to meet the needs and still be 
in compliance with the standards department. 

The second reason we are opposed to the bill is that the Board of 
Nursing does not currently require a proficiency exam. It 
requires the CGFNs exam which has a lot more to it than just 
English proficiency which you heard in previous testimony. That 
curriculum examination and the nursing piece is important, as 
well as that INS work permit. The cost right now for that 
examination is $110.00. Right now we are talking about a very 
conservative estimate of replacing just one portion of that exam 
and that is the curriculum evaluation portion could cost $160.00 
plus the $35 currently in process. That is $195 without getting 
the same amount for your dollars. Even if we could charge it to 
the applicants, it seems to be reinventing the wheel. 

The Board is also opposed to this bill because there is no 
evidence whatsoever that the process will be speeded up by 
internalizing it, either within the state or contracting it out. 
In fact, if this bill passes, it is liable to delay the process 
that we currently have in place until we can find a replacement 
procedure, or develop a contract that would allow for the Board 
of Nursing to do these curriculum evaluations. There is no 
information or evidence that there is an overwhelming need from 
foreign nurses seeking licensure here in Montana. When asked, 
the Hospital Association could give only a couple of examples of 
nurses from Canada asking the procedures to become licensed in 
Montana. 

There is a shortage of nurses in the state. While the state is 
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beautiful, they don't have the pay scale or work environment that 
some of the large areas do. That we see as being a problem we 
face. For years now we have been trying to deal with the nursing 
shortage. The shortage does need to be addressed, but this is a 
poor way to do it. 

Finally, the bill does not address Canadian educated nurses. It 
just says nurses that are in Canada. We can definitely see where 
nurses could move from any country to Canada, just to get around 
this requirement and come in that way. The Montana Nurses 
Association has no reason or motive t:o keep well qualified 
English speaking Canadian educated nurses from being processed in 
an efficient and timely manner, but this bill does nothing to 
enhance or expedite the current process. We believe it will 
further hinder the process. We would like to continue working 
and observing the administrative process. The Board of Nursing 
does have the expertise to look at this and do so in a fair and 
productive manner and not bother the Legislature with it. If we 
can't arrive at a solution then coming back to you does seem the 
appropriate thing to do. We seem to be here prior to working out 
our administrative remedies first. EXHIBIT 7. 

Milly Gulkoski, Nurse Educator, Bozeman, submitted written 
testimony. EXHIBIT 8. 

Teresa Henry, RN, Great Falls, submitted written testimony. 
EXHIBIT 9. 

Questions from the committee: 

REP. PAVLOVICH asked how many Canadian nurses come into the 
united States. 

Jim Ahrens said they don't have that data. This process takes 
place in 23 other states. Our purpose is to just expedite the 
process. If it works other places, it should work in Montana. 

Diane wickam, Executive secretary, Board of Nursing, said one of 
the problems in Canada is that from province to province they 
themselves do not have reciprocity with their own Canadian 
nurses. In the united States, we have national standards, In 
Canada, they do not. Some of the provinces have gotten together 
and accepted similar standards, but nurses in Canada may have to 
re-examine in their own country if they are going from province 
to province. 

REP. DOWELL, asked Barbara Booher to clarify her statements 
regarding the shortage of nurses. 

Barbara Booher responded that there is a nursing shortage in 
Montana. We just don't believe this bill will address the 
shortage. Across the country there a:re 10,000 students waiting 
to be placed in nursing education programs and right now one of 
the problems we would have with this particular bill is finding 
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someone in nursing academia to try and do the transcript 
evaluation. Already there is a shortage in getting qualified 
faculty to teach in nursing programs to place students that want 
to be placed. The shortage does in fact exist, but we are hard 
pressed to think that this bill is going to do anything about 
alleviating the shortage in an appropriate way. In Montana there 
are two nursing schools that offer 4 year programs and two 
nursing schools that offer 2 associate degrees for registered 
nurses. They are located in MSU, Bozeman, with extended campuses 
in Great Falls, Missoula, and Billings. There is a private 
school in Helena, Carroll College. Those are the 4 year 
programs. The two year programs are Havre and Miles City. 

REP. STEPPLER asked why the English proficiency part of the test 
couldn't be separated from the rest of the test. 

Diane Wickam said they can be separated~ It is made up of 3 
basic parts, the nursing examination, the English examination and 
the credential review of education. They do not issue scores to 
the states that the licensee is going to. Simply, the applicant 
would come to us with a certificate. I get a certificate that 
says they passed the nursing exam, they passed the English exam 
and their credentials meet the national standards for this 
country. As a service, they do not separate it out. I called 
and asked if they would contract only part of the service and 
they said no. They have on staff 17 experts in foreign nurse 
education in curriculum. 

REP. STEPPLER referred to Mr. Ahren's testimony where he stated 
that a number of other states including North and South Dakota, 
Utah and wyoming already waive the requirement that Canadian 
nurses take the English proficiency exam. He asked why we can't 
do this in Montana. 

Diane Wickam said the CGFNs is only the first part of what we 
require for nurses coming into the state. We also require that 
they take the National Council Licensing Examination, which is 
the exam given to all professional nurses in the United States 
and Guam and other provinces in order to practice. What North 
Dakota has done is they have a residency requirement, so right 
there they are eliminating anyone passing through who would want 
to get licensed on their way through. They have foregone the 
CGFN exam and the NCLX exam. What they have done is if a 
Canadian nurse took what is called a CNAT exam, which is what 
some provinces in Canada use, then they will accept the CNAT 
exam. They also have made provisions on their own to do the 
credential review. I don't know exactly how much that costs, I 
don't know where the service is provided from. Utah is doing a 
backward thing. They have their applicants begin the CGFN 
process and withdraw. After the credential review is done, the 
applicant receives a refund on half their money. I have a 
problem with that. I can't foresee a requirement that you start 
the process when the credential review is done, you withdraw. 
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REP. WALLIN asked if the problem could be solved with adequate 
funding at the schools of nursing. 

Diane Wickam said that is part of the problem, but we also have 
to find reasons to make it attractive for nurses in this state to 
practice. Right now we have close to 13,000 nurses licensed in 
the State of Montana. They are not all working and for whatever 
reason they leave or whatever. Our own people are not practicing 
in the state. There is also a third associate degree program in 
the state, so we now have 3 two year programs. We are trying to 
extend nursing education. 

REP. WALLIN said the Minot state College has a School of Nursing 
and they have a traveling school that goes to various cities in 
Eastern Montana to train LPNs. Would it be feasible for Montana 
to have such a program? 

Diane wickam said Minot is trying to do that, however, their 
program infringed on some of Montana's programs and the Board has 
asked them not to come in. One of the things that the Board did 
last week is approve Miles City Community College Nursing Program 
to provide an extended campus in the city of Glasgow. We do have 
several extended programs in the Sta1:e. 

REP. ELLIS asked how many registered nurses in the state are not 
practicing. 

Diane Wickam estimated approximately 50% are practicing, and 
commented that may be a high estimate. 

closing by sponsor: 

REP. NELSON said the opponents questioned why we would want the 
Canadians to do this instead of the nurses that come from Ireland 
or Australia. We are not talking about the whole United states. 
We are only talking about Montana, which borders Canada. There 
was a question on the fiscal note. The Hospital Association 
addressed that and took a realistic figure that will work. The 
nurses said that this can be handled administratively and that 
the Legislature should not be involved. The Legislature would 
not be involved if they had managed this in an expedient manner. 
We do need more nurses in Montana. North Dakota has a process 
that works well for them to use Canadian nurses. We have many 
small Canadian communities that are right across the line and 
they do come across and do business with us on a daily basis. 
They are basically one of us. They could help us out. We need 
more nurses. 

HEARING ON HB 686 

Presentation and opening statement by Sponsor: 

REP. TOM KILPATRICK, House District 85, Laurel, said he was 
carrying this bill for the automotive. trades of Montana and it is 
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called the shrinkage bill. In the current law, we have a 
shrinkage provision. They are given a rebate because of natural 
evaporation in the tanks. The person who stores gasoline in a 
tank, then it shrinks by natural evaporation, they can't sell it. 
For example, if you had 5000 gallons of gas, by the time it was 
gone, you wouldn't have 5000 gallons. There is a rebate on your 
taxes. The question is who gets the rebate. It should be, 
according to this bill, the person who stores it. If you pick up 
5000 gallons of gas, put it in a truck, drop it in your tank, and 
it sits there for a week or two before it's gotten rid of, there 
is a shrinkage and you should get the money. It seems right now 
that the jobber is taking that money. 

proponents' Testimony: 

John Taggart, President of Automotive Trades of Montana, said 
previous to the 1989 Legislature, the existing laws regarding 
shrinkage provided a 1% allowance of the existing 6% gas tax 
which existed in Montana at that time. We are dealing only with 
state tax in this issue. In 1987, Senator Eck introduced SB 224 
which we called the shrink bill, which has to do with the 
evaporation of gasoline. The dealers were going to testify 
against the bill because the dealers were not getting shrink 
money. In Montana, the pipe line from the Billings and Laurel 
refineries roughly parallels Interstate 90 and so do all our big 
markets and our big towns; therefore, all our big jobbers. These 
towns are the ones selling the vast majority of gas. We are not 
trying to say that there are jobbers in the rural areas who don't 
have storage of their own and they haul it to the local dealer. 
We don't want to do that. Senator Eck introduced the bill for 
the jobbers. We were told that in the appropriate situations on 
passage of SB 224, it changed the rate to 2% of the existing tax. 
The tax has gone up from the 6 cents at that time. We were told 
that we would get our fair portion of it. In many cases, the 
jobbers in terminal towns have no storage. They are getting the 
shrink money, which is an allowance from the state that allows 
them to fail to transmit 100% of the tax money. The state is 
leaving that money on the table. Dealers believe that the people 
who have the gasoline physically in storage that is evaporating, 
as the bill provides, should have that money in their cash flow. 
My particular jobber told me that it was such a small amount of 
money that he wouldn't give it to me. That $1,000 to a service 
station dealer in my case, is a lot of money in my cash flow. 
Other dealers here where it is $2,000 in their cash flow and we 
are pretty resentful providing money to the jobbers for Hawaii 
trips or whatever they use the money for, especially when they 
have no storage for gasoline from which to evaporate the gas. 
He distributed copies of testimony from the 1987 Session 
regarding SB 224, and notes from a telephone conversation with 
Les Hirsch on the subject. EXHIBITS 10 and 11. 

Ron Leland, an independent service station dealer, Helena said, 
in the original bill, there is a pertinent item that we have been 
talking about: an allowance for evaporation. No bookkeeping, no 
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cost of business, no transportation, no spillage, nothing. Mr. 
Paul Verdon produced a report on gas shrinkage allowance for 
retail dealers. This was done in a joint interim SUb-committee 
of the marketing motor fuels this summer. Montana law makes no 
provisions for the shrink from the distributor to subsequent 
dealers who handle the gasoline before its delivery to the fuel 
tanks of the ultimate consumers vehicle. The loss of fuels 
stored prior to sale is shared by the retailers. Yet unless a 
distributor voluntarily passes on the shrink allowance, the 
retailer receives none of this benefit. It is strictly the 
retailers loss. The proceedings we are talking about is 2 cents 
of a gallon for every gallon that retailer purchases. How much 
money does this refer to? Our point is the person that stores 
the gasoline should be allowed the shrink money. How much does 
that mean to an individual retailer? An actual example in 1990 
one dealer in evaporation loss with :3,176 gallons of gasoline was 
gone and he couldn't sell it. This related to 2.64 tenths of a 
cent per gallon, less than .3 of a percent of a gallon he lost. 
Industry average is like .5 of a percent. We take that as an 
average cost of $1.25. That retailer lost $3,970. He bought 
gasoline, paid the state of Montana tax on it and was not able to 
sell it. If the shrink was passed on to this retailer as stated 
in testimony in the last session, the retailer would have 
received back $2405 to offset this evaporation. The net loss 
would have been $15~5. 

opponents' Testimony: 

steve Visscan, petroleum jobber, Helena, and Past President of 
the western Marketer's Association, said their Association is 
made up of wholesalers in the state ()f MT. As indicated, we 
aren't talking about all of the fuel that is wholesaled in 
Montana or all the fuel that is retailed in Montana. We are 
talking about the fuel that goes through the major cities, where 
there is pipeline delivery. Bozeman, Helena, Great Falls, places 
where you can pick the fuel up directly and not put it into 
secondary storage. Ron indicated there was $885,000 shrinkage in 
the whole state. I would anticipate there is a significant 
amount of that already going through secondary storage. 
Therefore, that $885,000 would be reduced significantly. The 
jobbers already consider all of their costs in determining what 
to sell their fuel for. One of their costs is their tax cost, 
which is calculated including the shrinkage allowance. As you 
heard in earlier testimony concerning other bills, a typical 
wholesaler makes a margin in the range of 1% on sales. If he is 
making 1% on gasoline at $1.00 a gallon he is currently making 
about a penny a gallon. We are talking about 2/10 of a cent or 
20% of his existing profit and cost c)f doing business the amount 
he marks the fuel up. I contend that if this bill was passed and 
if there are instances where a dealer is not directly passing 
that through, he has certainly considered in his cost of doing 
business and what he charges his customers and what will happen, 
he will simply raise his price by 2/10 of a percent to offset the 
2/10 of a percent lost in additional price for tax on the fuel. 
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It nets out to nothing for the dealer and it raises the price of 
gasoline 2/10 of a percent. If you are only making a penny a 
gallon now, you increase your cost of doing business by 2/10 of a 
percent. That other 20% obviously has to come from somewhere and 
it's going to come from raising the price of the fuel. Thirdly, 
Ron indicated that there was no discussion before about the cost, 
and the bookkeeping involved in preparing the tax reports that 
the state requires. I can not tell you the amount of discussion 
was held on that during the committee hearing, but I can tell you 
that is a strong consideration of ours in figuring what profits 
we make. This is one months fuel tax report that I do for one of 
my companies. There are pages and pages of detail that the state 
makes us provide. It is not an easy matter to keep up with the 
tax reporting as required by the state. We do it because we are 
required to. I would submit that if you feel the dealers should 
obtain a shrinkage allowance that it be done directly from the 
state. Give them the same alternative that you give to us. Let 
them be bonded and let them fill out a report every month and 
allow them to do the same thing we do in order to get the 
shrinkage allowance. 

Questions From committee Members: 

REP. DOWELL asked Mr. Taggert if this bill causes gas prices to 
increase because their cost of doing business would go up on the 
wholesale side. or would it go down on your side and, therefore, 
there would be no net increase. 

Mr. Taqqert said with the total mix of gasoline sold by the 
wholesalers, the amount sold to retail dealers is such a small 
portion that we have a real hard time going along with their 
fight on this. For example, it is my understanding in Helena 
that there are 5 dealer operated stations in the whole town. All 
the other gas that is sold is subject to somebody else besides 
dealers getting the shrink. I don't think their bookkeeping 
should be subsidized by the state any more than my bookkeeping is 
subsidized by the state. We have to include that as a cost of 
doing business. There is plenty of money left on the table for 
them to get shrink money from other areas of sales. This would 
be for them to cover the cost of bookkeeping instead of getting 
the money from the dealers who are experiencing shrink in these 
express situations where the jobber has no storage at all. 

REP. TONBY said it seems that the cost would really be passed on 
and it wouldn't make any difference, except that is it fair 
between dealers. There is a fairness issue here as some jobbers 
would handle it differently than others. 

Mr. Taqqert said we have no problem with the situation. In an 
outlying community where the jobber does have storage and pulls 
gasoline for the dealer when he orders it out of his storage that 
he owns, they could make an agreement to split the shrink money. 

REP. BENEDICT said there is no provision for that in this bill. 
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It basically says that the distributor shall remit to the 
retailer. I don't see a provision if the distributor has his own 
tanks than he could keep the money. 

Mr. Taqqert said he was not aware that that had not been provided 
for in the bill. 

REP. BACBINI referred members to pagE! 2, line 9. It says not 
withdrawn from the distributors storage tank. 

REP. CROMLEY asked Steve Visean for an approximate number of size 
of and number of payments. 

steve Visean said there are 85 licensed distributors in the state 
of Montana. There are some people who are licensed who do not 
actively market fuel in Montana, but remain licensed. If I was 
to estimate, I would guess 70 making those payments. I, as a 
purchaser, make one payment for all of the fuel I purchase. If a 
service station was doing 500,000 gallons a year, that would be a 
medium size station. That would represent $1,000 per year. It 
would be the number of service stations that are served directly 
out of towns which currently have terminals or refineries. 

closing by Sponsor: 

REP. KILPATRICK said you put gasoline into a tank, 5000 gallons, 
and it evaporates. May 10 gallons, 15 gallons, whatever it is. 
The person cannot sell it. He is only selling 4,900 gallons or 
whatever it may be. Now the state is saying because you didn't 
sell it we are going to give you a break on your taxes. Who gets 
the break - the one who does the paperwork? No! You want the 
guy who loses that money and it sounds to me like the retailer is 
losing his money. He is the one who has lost the gallons. Why 
should the jobber get the money? Whether it is 50 cents or 
$1,000 the man deserves his money. I believe it is a good law. 

BEARING ON BOUSE BILL 741 

Presentation and opening statement by sponsor: 

REP. BRENT CROMLEY, HD 94, Billinqs, explained the bill. 

proponents' Testimony: 

steven C. Bahl, Professor, University of Montana School of Law, 
Missoula, submitted written testimony. EXHIBITS 12 and 12A. 

Bob pyfer, member, Montana Bar Association, Committee on Revision 
of corporate Laws, said for-profit business corporations have one 
basic structure that is common to all of them. Non-profit 
organizations have at least three different types. That is a 
central issue in the bill. In terms iQf how we deal with existing 
non-profit organizations and how we make the transition. The 
bill is effective Jan. 1, 1992. 
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Jock Michellotti, partner, Crowley Law Firm, Billinqs, said with 
respect to directors, this bill provides for standards of conduct 
very similar to the profit act. It deals with conflicts of 
interest, in that it provides mutual benefit corporations with 
standards that are very similar to business corporations. It 
provides higher standards as well for public benefit and 
religious type of non-profit corporations. It assures that 
directors do not profit from the relationships and yet provides 
non-profit corporations with the ability to work with those 
institutions or companies or businesses those directors are 
involved in. Additionally, as far as officers are concerned, 
this law provides standards of conduct for officers that are very 
similar to those that apply to directors. What is significant 
about that is, as we have noted, many of you are probably members 
of non-profit boards. You're volunteers. In the case of those 
non-profit organizations, often times full-time employees are 
conducting significant acts and this law will provide those non
director employees to be subject to the same standards of conduct 
that directors are involved in. Finally indemnification is also 
provided for similar to what is provided in the profit act. It 
gives you guidance which will balance the protections that are 
needed, directors as well as the public they serve. 

Bob Murdo, Attorney, Jackson, Murdo and Grant, Helena, said that 
this law would help non-profit corporations, attorneys for 
non-profit organizations and board members to understand clearly 
what the law is. It is vague right now and several situations 
haven't been modified since 1967. The old act required written 
notice of membership meetings. The new proposal in (section 62) 
indicates that fair or reasonable notice is all that is required 
for this type of meeting. If there is a problem with the 
existing articles of incorporation or the by-laws, the non-profit 
corporation is not certain how to get hold of all its members, 
there is no format for that to make certain the activities you 
plan at that meeting will be authorized. This law (in sections 
18 and 60) authorizes application to a court to have that court 
specifically authorize either a ballot or a specific handling of 
the meeting. 

Adam McLane, submitted written testimony. EXHIBIT 13. 

Garth Jacobson, Attorney, secretary of state's Office, said there 
will be some real problems if the for-profit bills pass and this 
one doesn't. We need to get both of these through at the same 
time. It is very important that the profit and non-profit bills 
go through together. The transition process will occur over a 
three year period. The Secretary of State's Office will during 
this period on its annual reports give people the option of 
making this designation. In the year 1995, that designation will 
become final. We will spend a lot of time educating non-profit 
corporations as to what this does and how it works. We will send 
out that information with the annual reports and in our business 
services bulletins. They will be informed and we will assist 
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them in any way possible to help them work through this 
transition process. The amendments you have before you are here 
because of needed technical change's. EXHIBIT 14. The first set 
of amendments is changing "shareholders" to "members". There are 
no shareholders in a non-profit corporation. The second set of 
amendments is for the annual reports, which are presently due 
April 15th, not April 1st, as the bill indicates. 

Ward Shanahan, Attorney representinq Carroll Colleqe, Helena, 
spoke in support of this legislation. 

Questions from the Committee: 

REP. ELLIS asked Steven Bahl to comment on Mr. McLane's written 
testimony. 

steven Bahl responded that Mr. McLane indicates that this is a 
disadvantage to small corporations because they may have to 
refile the articles of incorporation. That is not the case. No 
refiling is necessary. Yes, they may want to amend their by-laws 
if they want to take full advantage of this act. Non-profit 
corporation is not defined under existing law. We don't want the 
Secretary of State to get into an ana.lysis of who is a 
corporation and who isn't. The IRS does that for tax purposes 
already and that is' the primary determination that needs to be 
made. It is not up to the Secretary of State's office to 
determine if a corporation is a non-profit organization. 
Everyone will not incorporate as a re.ligious corporation. A 
country club is not going to incorporate as a religious 
corporation because they could not sell memberships. There are 
incentives built in to incorporate into the appropriate 
organization. We do not define in detail what a religious 
organization is. We have self designation. Mr. Mclane suggests 
Chapter 27 organizations should be incorporated. In fact, it has 
been incorporated in this specific bill. Chapter 27 protects 
officers and directors and volunteers from liability. We don't 
change the broad protection that, in fact, the volunteers, owners 
and directors have against a liability. He suggests that section 
173 is too narrow. 173 is a temporary provision until 
corporations elect their own status. They want to elect before 
1995. They can by amending their articles of incorporation. 
Organizations can designate that designation which they feel are 
most appropriate. He doesn't like a private foundation language 
in section 17. That is essentially identical to what the law 
provides for in Section 35-2-112, MCA, already. Mr. McLane 
suggests that a section heading is wrong. We will look at that. 

Closing statements by sponsor: 

REP. CROMLEY closed. 

EXECUTIVE ACTION ON HOOSE BILL 741 

REP. KILPATRICK moved HB 741 do pass. 
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Motion/Vote: REP. DOWELL moved HB 741 be amended. (EXHIBIT 14) 
Motion CARRIED unanimously. 

Motion/Vote: REP. DOWELL MOVED HB 741do pass as amended. Motion 
CARRIED with REP. PAVLOVICH voting no. 

EXECUTIVE ACTION ON HB 626 

Motion: REP. WALLIN moved HB 626 do pass. 

Motion/Vote: REP. WALLIN moved HB 626 be amended. Motion 
CARRIED. 

Discussion on HB 626 as amended: 

REP. DOWELL said that the proponents are the hospital folks and 
the opponents are the nurses. I have to look at the number of 
nurses involved compared to the number of hospitals involved. It 
seems like an issue of almost a labor/management thing. In not 
knowing whether there is a reciprocal agreement with Canada, I 
would have to oppose the bill. 

REP. BACHINI said he had similar problems with the bill. They 
have an administrat~ve ruling already to take care of this, so 
why should we pass legislation to do it. For the students 
enrolled in our nursing programs here in Montana, what will that 
do for them? will it force them to leave Montana? 

REP. SCOTT said one opponent to the bill said this will not help 
out the small community hospital. I agree with that. For 
instance, a registered nurse can go to Billings and just about 
pick his or her shift because of the shortage and I think if they 
go to the small hospital this would not be the case. Maybe they 
would start out in a small hospital and move from there as 
openings arise. 

REP. PAVLOVICH said opposed the bill due to the fact that we have 
a nursing school that is very efficient and have a lot of 
stUdents that want to work. It opens the door for everyone to 
work in a small community and then move up to the larger 
communities as positions open up. I think this bill draws away 
from the positions we have in Montana. 

REP. STEPPLER said Carroll College is graduating nursing students 
this spring. The majority of the students graduating from 
Carroll will not be staying in the state of Montana. There are 
recruiters here from Colorado, Arizona, California, Georgia, 
Minnesota. All of these states are paying higher wages in the 
hospitals. People coming from Canada are probably not going to 
take jobs away from Montanans. We have enough openings in 
Montana to accommodate everyone. 

REP. BARNETT said she opposed this bill at the present time 
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because we need to get more people out there for those jobs. We 
want to create jobs for people in Montana. We have jobs for them 
let's keep them here and educate them along those lines. 

REP. SHEILA RICE said she thought they had an unworkable bill. 
The Board of Nursing testified that the CGFNs will not be 
separated between the English language requirement and the other 
curriculum and they testified that they have no one on staff who 
can provide the review of the educational curriculum standards 
that we have amended into this bill. This bill is not workable. 
It will take longer for the board to implement what the hospitals 
want than if they just go the administrative route. I am opposed 
to the bill just on that basis. 

REP. BENEDICT said the Board of Nursing and Occupational 
Licensing are set up to make these types of decisions. If they 
don't feel this is a good bill, neither do I. 

Substitute Motion/Vote: REP. WALLIN moved HB 626 do pass as 
amended. Motion FAILED. 

ADJOURNMENT 

Adjournment: 11:3U a.m. 

, : JO 'LA!f;JI(dsecretary 
,,' 

BB\jl 
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REP. STEVE BENEDICT .,/ 

REP. BRENT CROMLEY .,./ 

REP. TIM DOWELL ./ 
REP. ALVIN ELLIS, JR. V 

REP. STELLA JEAN HANSEN v"" 

REP. H.S."SONNY" HANSON ;/ 

REP. TOM KILPATRICK V 

REP. DICK KNOX V 

REP. DON LARSON , V 

REP. SCOTT MCCULLOCH V 

REP. BOB PAVLOVICH &/' 

REP. JOHN SCOTT i/ 

REP. DON STEPPLER V 

REP. ROLPH TUNBY V' 

REP. NORM WALLIN V' 

REP. SHEILA RICE, VICE-CHAIR V 

REP. BOB BACHINI, CHAIRMAN ;/ 



/tf ( '1"'" 

;,y) 3f" ~ ~ ~{;;1. HOUSE STANDING COMMITTEE REPORT d "r 
February 18, 1991 

Page 1 of 2 

Mr. Speaker: We, the committee on Business and Economic 

Development report that House Bill 538 (first reading copy --
white) do pass as amended . 

Signed: ~ /1d.ei:Z 
--~~B~o""'bf'""'f::'.B~all,,;cf!h~l.d.onu;l.,.J.,~c;';'h~a--'-i--r-m-::a~n 

And, that such amendments read: 
1. Page 1, ll.ne 15. 

Page 2, lines 6 and 9 
Page 6, line 11 
Page 8, line 4 

Strike: "7" 
Insert: "6" 

2. Page 2, line 15. 
Strike: "3 %" 
Insert: "1%" 

3. Page 7, lines 13 and 14. 
Following: "is" on line 13 
Strike: remainder of line 13 through "is" on line 14 

4. Page 7, line 14. 
Following: "same" 
Strike: "article at cost" 
Insert: "or a similar product of like! grade and quality" 

5. Page 8, line 6. 
Following: "Penalty" 
Insert: "-- disposition" 

6. Page 8, line 7. 
Strike: ", and upon" 
Insert: ". 

(2) Upon presentation by an offended party of evidence of a 
violation of [section 4], the department of justice or a county 
attorney shall issue to the suspected retailer or wholesaler a 
demand by certified mail to cease the violation. If the 
violation is not corrected within 24 hours after the suspected 
retailer or wholesaler receives the notification, the department 
or the county attorney may bring an action to enjoin the 

37l419SC.Hpd 



violation. 
(3) Upot;l " 

Renumber: subsequent subsection 

7. Page 8, line 10. 
Following: "occurs" 

-W3 S-30 
February 18, 1991 

Page 2 of 2 

Insert: ", is liable for attorney fees, and is subject to 
injunctive relief" 

8. Page 8, line 11. 
Strike: "commerce" 
Insert: "justice" 

9. Page 8, line 12. 
Following: "4]." 
Insert: "If the action is brought by: 

(a) the department of justice, 
of the penalty must be deposited in 
county where the action was brought 
state general fund; or 

one-half of the amount 
the general fund of the 
and the remainder in the , 

(b) a county attorney, the entire amount of the penalty 
must be deposited in the general fund of the county where 
the action was brought." 

10. Page 8, lines 13 through 22. 
Strike: lines 13 through 22 in their entirety 
Renumber: subsequent sections 

37l4l9SC.Hpd 
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HOUSE STANDING Cot1.~ITTEE REPonT 

February 18, 1991 

Page 1 of 1 

i1r. Speaker: ~i1e, the committee on Business and Economic 

Development report that House Bill 6:25 

\/hite) do pass • 

Signed: 

(first reading copy --

x - J r./ .) 

(j 1-''- 1-1/ -1 / ,.:/.~!/ 
Bob Bachini, Chairman 

371422~C.Hpd 



HOUSE STANDING COMMITTEE ,REPORT 

February 18, 1991 

Page 1 of 1 

Mr. Speaker: We, the committee on Business and Economic 
Development report that House Bill 741 (first reading copy -
white) do pass as amended • 

Signed: 

And, that such amendments read: 

1. Page 8, line 1. 
Strike: ·shareholder's· 
Insert: ·member's· 

... 
2. Page 8, line 2. 
Strike: "shareholders· 
Insert: "members· 

3. Page 162, lines 12 and 17. 
Following: "April" 

.. Strike: -1" 
Insert: "15" 

./ 

/ .r"i l 

-------=B:-o-::'b"""""':B::-a-c~h~i~n .... · ·~i-, --=C~h-a-'i-rm-a-n 



Amendments to HB 626 
White Reading Copy 

Requested by Rep. Unda Nelson 
Prepared by the Montana Hospital Association 

February 16. 1991 

I. Title. line 7. 
Following: "EXAMINATION;" 
Insert: "REQUIRING 'IRE BOARD TO DETERMINE THAT 

APPLICANTS ARE GRADUATES OF CERrAIN SCHOOLS OF 
NURSING; ESTABLISHING FEES FOR NURSE 
APPLICANTS FROM CANADA;" 

2. Page I. line 13. 
Following: "examination" 
Insert: "n fees for certain applicants" 

3. Page 2. line 8 
Following: "language." 
Insert: "re) is a graduate of a school of nursing that meets the 

educational curriculum standards established by the 
commission on graduates of foreign nursing schools. 

r41 The board shall: 
ral establish a fee of $160 to be paid by each applicant. 
upon submitting an application allowed by subsection 3: 
(b) use the fee required by this subsection to pay expenses 
associated with a determination that the applicant meets 
the conditions of subsection 3." 



• 
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1-1' MONTANA HOSPITAL ASSOCIATION 

Testimony by 
James F. Ahrens, President 

Montana Hospital Association 
onHB626 

February 181 1991 

Thank you Mr. Chairman. 

~>:J ~,.,,_ 

. ~-~~ 
~-H3-ct{ QL. 
tie to 02. {q -

1720. NINTH AVENUE· po. Bo.X 5119 
HELENA M1596o.4· (406) 442-1911 

The Montana Hospital Association, on behalf of its 58 
members, supports HB 626 with the amendments proposed 
by Rep. Nelson. We do so because we believe this is a step 
toward easing the shortage of registered nurses facing many 
Montana hospitals. 

The shortage of RNs is not news to most of you. For some 
time, that shortage has been around 10 percent. It is 
particularly acute in some of Montana's small community 
hospitals. In these facilities, the loss of just one RN can have a 
major impact on access to care. 

The war in the Persian Gulf has made matters worse. 
MHA surveyed hospitals in December and found then that 12 
nurses had been called to active duty. Since then, the list has 
grown. 

Meanwhile, the demand for nurses continues to grow. A 
recent article in the Helena Independent Record reported that 
between now and 1995, RNs are third on the list of estimated 
annual job openings and fIrst on the list in total estimated job 
growth . 

MHA believes one way to meet this demand is to make it 
easier for Montana's hospitals to recruit nurses from Canada. 

1 



There are many highly qualified Canadian nurses who 
would welcome an opportunity to work in Montana. But the 
current licensure process makes it difficult for them to do so. 

Currently, nurses from Canada are required to present a 
certificate that they have completed the Commission on 
Graduates of Foreign Nursing Schools -- it's called CGFNS -
process before they can take the Montana licensing 
examination. 

The CG FNS process consists of an evaluation of the 
applicant's transcripts and the curriculum of the school they 
attended. Then each applicant must take a nursing and 
English profiCiency examination. 

The problem with CGFNS is that it is a lengthy and 
cumbersome process. Applicants must submit their 
applications at least three months prior to the exam. The 
exam itself is only given three times a year. 

To take it, applicants must travel to Vancouver, Toronto 
or Montreal or Atlanta, Houston, Chicago, Los Angeles, Miami 
or New York. 

The whole process can take up to six months. 

MHA has no interest in tampering with the evaluation 
portion of the CGFNS process. We understand the need to 
make sure graduates of foreign nursing schools meet the 
standards set by Montana's Board of Nursing. 

Nor are we advocating special treatment for nburses from 
other English -speaking countries. such as Australia. England 
and Ireland. 

However. we do believe the English proficiency 
examination is not necessary for Canadian nurses who have 
graduated from schools where the predominant language is 
English. 

HB 626 is designed to remove this requirement, without 
lowering the educational standards set by Montana's Board of 
Nursing. 

2 



Adopting HB 626 also would bring Montana into 
compliance with the U.S. -- Canada Free Trade Agreement. 

This agreement states that "Canadian citizen registered 
nurses holding temporary state licenses or other temporary 
state authorization .... shall not be required to show that they 
have passed the examination given by the Commission on 
Graduates of Foreign Nursing Schools." 

Montana prides itself on its close ties to Canada. And, in 
the spirit of the Free Trade Agreement, Montana wants to 
remove all roadblocks to tourism in Great Falls, the Flathead 
and the towns along the Hi-Line. 

But, by maintaining the current licensure process for 
Canadian nurses, we continue to erect roadblocks to RNs who 
could make a valuable contribution to the quality and access to 
health care in our state's hospitals. 

A number of states -- states like North Dakota, South 
Dakota, Utah and Wyoming -- have already waived the 
requirement that Canadian nurses take the CGFNS English 
profiCiency exam. The fact that they have done so adds to 
Montana's recruiting difficulties. 

MHA believes there is a more common sense way to 
license Canadian nurses than the method now used. When 
Montana's hospitals face a nursing vacancy, they need help 
immediately -- not in six months. 

We believe that HB 626 -- as amended -- would remove a 
major roadblock to getting that help. 

3 



Montana House of Represen~atives 
Helena , Montana 

Dear Members, 

February 12, 1991 

Jere Schaub, R. N. 
Nursing Hanager 
Kalispell Regional 
Kalispell, MT 

I am writing in support ofLHS 6261 This bill could 
certainly have only a positive affect en the current nursing 
shortage. 

I have been involved in nurse recruitment for over ten 
years and personally have found it growing more difficult as 
years have progressed. I currently am working as a nurse 
manager at Kalispell ~egional Hospital where my :loor alone 
has had at least one open position for over a year. For 
nine years before that, I was the Director of Nurses for 
Liberty County Hospital in Chester, Montana. Recruitmenc at 
Liberty County Hospital was at best an exercise in futility 
as budget constraints and locale inhibited us from competing 
with higher wages, employment bonuses, and the glamorous 
Off-shift life. The best employment pool =or the small 
rural hospital lies with the spouses of incoming teachers or 
pastors. vJhen thi s pool is not there, short staff ing and 
the possibility of compromised care often results. 
Certainly, staffing crises continue to playa part in the 
closure of our hospi~als. 

Now with the addition of war, nurses are even more in 
demand. Several nurses in the communiti=s of Montana have 
already been pulled into active duty in the Gulf and others 
have been placed on call status. 

The thought in the past was that there were several 
nurses in the state that weren't working. Ac that time 
the focus of hospitals fighting the increasing nursing 
shortage was update classes to get those nurses back to 
work. We now know that this effort was only minimally 
effective. current surveys indicate that 80% of nurses are 
currently working and jobs in the medical profession 
continue to be one of the fastest growing groups. Montana 
cannot keep up wich nursing demands. Ie is estimated that 
there will be 385 Registered Nurse pOSitions op~ning this 
year and only about 250 Sitting for the Registered Nurse 
boards. It is obvious that we need to broaden the pool of 
R.N.'s able to work in Montana. 



This bill would ease the Canadian nurses from English 
speaking provinces into the labor force in Montana. They 
have shown an interest in the State as a recent trip to 
Lethbridge by a local recruiting firm, yielded interest from 
nearly 30 nurses. I would encourage you to look at this as 
a viable option to assisting with the nursing shortage in 
Montana. 

Thank you for allowing me to express the feelings of 
many involved with nurse recruitment in Montana. 

Sincerely, 
.,1 / (It? t /jc.~ a~< cJ~ Ic!../U , 

Jere Schaub, R. N. 
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u.s. - Canada Free Trade Agreement . 

214.6 (c) (3) Registered nurses. Professional status may be demonstrated 
by a provincial or state license; however, in order to be admitted as a 
registered nurse, the Canadian citizen must present a permanent state 
license, a temporary state license, or other temporary authorization to work 
as a registered or graduate nurse, issued by the State Board of Nursing in the 
state of intended employment. Canadian citizen registered nurses holding 
temporary state licenses or other temporary state authorization ... shall not be 
required to show that they have passed the examination given by the 
Commission on Graduates oj Foreign Nursing Schools (CGFNS). (emphasis 
added.) 



DEPARTMENT OF COMMERCE 

STAN STEPHENS, GOVERNOR 1424 9TH AVENUE 

---~NEOFMON~NA---------
(406) 444-3494 

TESTIMONY OF DEPARTMENT OF COMMERCE ON 

HOUSE BILL 626 REGARDING LICENSURE OF 

CANADIAN NURSES WITHOUT TAKING 

AN ENGLISH PROFICIENCY EXAMINATION 

Presented by Stephen Meloy, Bureau Chief, 
Professional and Occupational Licensing Bureau, 
Department of Commerce 

HELENA, MONTANA 59620-0501 

The Board of Nursing has requested that I appear on its behalf 
to provide information regarding House Bill 626, which purports 
to be an act to allow nurses from Canada to apply for a license 
to practice as a registered professional nurse in Montana without 
taking an English proficiency examination. 

This bill was promoted by the Montana Hospital Association. The 
Board has had discussions with MHA which disclosed their interest 
in finding a shorter process for licensure of foreign nurses. 
The discussion has centered around their interest in 
circumventing the examination of the Commission on Graduates of 
Foreign Nursing Schools (CGFNS). In fact, the English language 
section is only one part of the examination. It also includes a 
credentials evaluation and a substantive nursing section. It 
also arranges for an INS work permit which is necessary for a 
foreign nurse to begin work. 

The Board has agreed to continue its discussion with the Montana 
Hospital Association and do research to find another means to 
evaluate foreign nurses. In the event this bill would pass, we 
would have to consider another means for doing so. In the 
interim, the Board would have to attempt to evaluate the 
qualifications of foreign nurses on their own. Actually, 
imposing this additional work load which the Board does not have 
the qualified staff to perform, may substantially delay the 
process longer than it is already. 

The Board has asked me to provide the following information to 
you regarding House Bill 626: 

1) The bill is deceptive since it only speaks to the 
obvious provisions that Canadian nurses probably do not need to 

AN fOI)A! lJP PORTU!J1Tr' E\.~;;~:J',E,q 
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pass an English proficiency examination. However, the CGFNS 
examination is an inseparable and indivisible whole unit. If the 
bill were interpreted to prohibit the administration of this 
examination, we would also be losing the curriculum and 
credentials evaluation section and the substantive nursing 
section. 

2) If the bill would be interpreted to prohibit 
administration of the CGFNS examination, the applicants would be 
losing the assistance of CGFNS in obtaining an INS work permit. 

3) This bill appears to be constitutionally defective as a 
possible violation of equal protection by specifying its 
application to Canadian nurses only, although there is no 
rational basis for distinction in consideration of other English 
speaking nurses such as Irish, British or Australian. There 
would also, perhaps, be no rational basis for distinction between 
a Canadian nurse who speaks English as a first language and a 
Norwegian, German or Russian nurse who speaks English as a second 
language. If this statute were challenged as unconstitutional, 
there might be no limit on the applications of foreign nurses 
from around the world and the inability of the Board to determine 
their qualifications. 

4) If the bill would be interpreted to exclude the 
administration of the CGFNS examination, the Board would be 
required to find some alternative mechanism for examining 
credentials and curriculum. The Board is aware of no such 
service at this time and it is certainly possible that none is 
available. We estimated in our fiscal note that such a service 
might cost $160.00 per application, but it could be substantially 
more. This would be an additional fee on top of the $35.00 
examination fee charged to all applicants. 

5) If this bill were interpreted to prohibit the 
administration of the CGFNS examination, the Board doubts that 
there would be any time savings in alternate procedures for 
evaluation of credentials and curriculum. MHA indicated that its 
purpose was to shorten the time frame for licensure of foreign 
nurses, but this bill will likely have the opposite effect. The 
Board intends to continue in its diligent process of examination 
and proper licensure of nurses to protect the public health, 
safety and welfare. It does not intend to pass out licenses when 
there is insufficient information. 

6) The Board has indicated to MHA its willingness to work 
on strategies to address the time in processing of applications 
from Canadian educated nurses whose primary language is English. 

END 
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(406) 444-4279 HELENA, MONTANA 59620-0407 

To: All Interested Persons 

From: Montana state Board of Nursing 

Re: Licensure of Foreign Educated Nurses 

Date: January 10, 1991 

This memo is intended to clarify exam dates and the process 
necessary to expedite the licensing of foreign educated nurses. 

In order for an RN educated in a foreign school to become 
licensed in Montana, thecandidate must first go through the 
Commission on Graduates of Foreign Nursing Schools (CGFNS). The 
CGFNS will evaluate the educational program and give an exam 
that tests nursing as well as English. The CGFNS will then 
notify the Montana Board of Nursing of the qualifications of the 
RN applicant and advise whether they are ready to take the NCLEX 
exam. The CGFNS exam is given three times a year in at least 
fifty countries. 

1991 CGFNS exam dates 

March 13, 1991 
August 14, 1991 
November 13, 1991 

Application deadline May 13, 1991 
Application deadline August 12, 1991 

There is additional information in the Board of Nursing office on 
the CGFNS which is available upon request. 

After RN applicants have received the CGFNS certificate, they 
are eligible to take the NCLEX exam which is the one we give to 
all of the United states graduates. This exam is given two times 
a year in Helena (as well as in the other 50 states). 

1991 NCLEX exam dates 

February 5-6, 1991 
July 9-10, 1991 

/~ 

Application deadline May 14, 1991 

AN EQUAL OPPORTUNITY ~:;1PLOYf:'l" 
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The NCLEX exam for RNs is given every February and July. 

Foreign educated LPN applicants do not have a CGFNS component. 
They must take an English proficiency exam which may be taken at 
most Vo-Techs and colleges. Then they can take the NCLEX exam 
which is offered every April and October. 

If you have additional questions, please contact the Board of 
Nursing at (406) 444-4279. 
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1424 9TH AVENUE 

---~NEOFMON~NA---------
(406) «4·4279 

LICENSURE REQUIREMENTS 
FOR 

GRADUATES OF FOREIGN NURSING SCHOOLS 

HELENA, MONTANA S9620·Q.407 

Prior to being eligible for licensure as a registered or practical nurse ir. 
Montana, applicants who are graduates of foreign nursing schools must meet 
the following requirements: 

8.32.405 LICENSURE BY ENDORSEMENT (1) The applicant for licensure 
shall be made on the appropriate forms supplied by the department and 
verified by appropriate measures showing: 

(a) completion of 4 years of high school or its 
equivalent; 

(b) graduation from an approved school of nursing; (professional 
for registered nurse licensure and practical for practical 

nurse licensure) and; 
(c) holds a valid license issued by another state, 

territory or country. 

8.32.406 LICENSURE FOR FOREIGN NURSES (1) Foreign educated nurses 
~ust fulfill the requirements of ARM 8.32.405 (1) (a), (b) and (c) and in 
addition written a state Board Test Pool Licensing Examination/NCLEX in 
another state of the united states or Canadian province. 

(2) Candidates whose credentials cannot be verified as required 
shall be evaluated individually on the basis of supplemental preparation 
or other appropriate evidence of professional competency. 

(3) Candidates for licensure as registered nurses will be 
required to show evidence of having passed the Commission on Graduates of 
Foreign Nursing Schools screening examination prior to writing the Montana 
licensing examination. . 

(4) Candidates for licensure as practical nurses will be required 
to show evidence of having successfully completed an English Proficiency 
examination before admission to the Montana licensing examination. 

8.32.408 TEMPORARY WORK PERMIT. : • (3) .•• (c) 
Foreign educated applicants for licensure by examination or endorsement are 
not eligible for a temporary work permit unless such applicant has been 
licensed by examination in another jurisdiction. 

The Commission on Graduates of Foreign Nursing Schools screening 
examination is given twice a year. Further information on this examination 
may be obtained by writing directly to the Commission at the following 
address: 

Commission on Graduates of Foreign Nursing Schools (CGFNS) 
3600 Market street - Fourth Floor 
Philadelphia, PA 19104-2651 
Phone: (215) 349-8767 

8/90 
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3600 MARKET STREET 

PHILADELPHIA. PENNSYLVANIA 19104-2651 U. S. A. 
MAIN OFFICE: (215) 222-8454 
TELEX: 402409 CGFNS PHA 

Our Ref: 4/6 MT 
October 23, 1990 

Dianne Wickham, R.N., M.S.N. 
Executive Secretary 
Montana State Board of Nursing 
Arcade Building 
Lower Level 
111 North Jackson Street 
Helena, MT 59620-0407 

Dear Ms. Wickham: 

FAX: (215) 662·0425 
CABLE: CGFNS, PHILADELPHIA U.S.A. 

We are pleased to send YOll'more information about the CGFNS certificate program and the 
licensure process for foreign-educated nurses. I understand that you are specifically interested 
in the standards for Canadian nurses. The National Council of State Boards of Nursing has 
published a study comparing the CNATS exam to the NCLEX-RN exam. That study would be very 
useful to you. I'm sorry that I have not yet received a copy, but I'm sure you can get one from 
NCSBN. 

CGFNS uses the same standards to evaluate all foreign-educated nurses. In this letter I have 
included a review of how CGFNS works and then information about our evaluation of credentials, 
since that is of interest to you. 

How CGFNS Works 

CGFNS conducts a two-part screening program that protects the American public and gives 
foreign nurses a way to help determine their chances of passing NCLEX-RN before they leave 
their own countries. 

First, CGFNS evaluates the credentials of foreign nurses to see if they have the educational 
background to practice in the United States. Foreign nurses whose credentials meet established 
standards then move to the second step: taking the CGFNS Qualifying Examination in one of 52 
sites worldwide. Nurses who pass the Qualifying Exam receive a CGFNS Certificate. 

The Immigration and Naturalization Service (INS) requires foreign nurses to hold a CGFNS 
Certificate or a full and unqualified license in order to obtain an occupational visa. 
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Our current staff in Credentials Services has 17 members, including two managers. All of the staff 
who evaluate credentials are college graduates, and some have many years of experience at this 
work. 

CGFNS maintains current files on nursing education in over 200 countries. Today, nurses are 
coming from more diverse backgrounds than ever before. The breadth of CGFNS's data thus 
becomes increasingly important. 

In Indonesia, for instance, there are no titles to identify levels of nursing. Germany has over 900 
nursing programs, only a few of which give nurses the background to practice as first-level nurses 
in the U.S. In these and many other instances, extensive knowledge of individual nursing programs 
is vital to evaluate the preparation of nurses. 

In addition to evaluating educational backgrounds, the staff checks credentials to make sure that 
they are valid. Fraudulent credentials are a persistent problem. Because of their experience and 
our data, the staff can identify patterns of fraud as they emerge, despite widely disparate alpha
bets, languages, and formats. In addition to our files on nursing programs worldwide, we have 
on file over 100,000 individual applications to CGFNS to which we can turn to help us compare 
credentials. 

Most problems with credentials, however, occur because of honest misunderstandings or cultural 
and language barriers. Over the past several years, CGFNS has paid particular attention to 
improving services to applicants who need help in resolving problems such as proof of their 
educational preparation and current licensing status. 

How Nurses Complete the Screening Program 

Foreign nurses whose credentials meet established standards then take the CGFNS Qualifying 
Exam, which tests both nursing knowledge and English skills. The section on nursing is deSigned 
to test material similar to that on the NCLEX-RN. The English portion includes a listening tape to 
make sure that nurses have the English skills to work with patients and colleagues. 

Nurses who fail only the English portion of the exam need retake only that section. Nurses who 
fail the nursing portion must retake the entire exam. Nurses may retake the exam as many times 
as they want. 

Nurses who pass the Qualifying Exam then receive a CGFNS Certificate. Since 1978, the majority 
of Certificate-holders have passed NCLEX-RN. Before CGFNS began its testing program, less than 
15 percent of foreign nurses passed NCLEX-RN. 

Failure rates among foreign nurses in states that do not require a CGFNS Certificate remain high. 
For example, in California, which does not require that foreign nurses taking NCLEX-RN hold a 
CGFNS Certificate, 27 percent of those taking NCLEX-RN for the first time and five percent of 
those repeating the exam failed in 1989. 
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Over 80 percent of U.S. licensing boards also require foreign nurses to earn a CGFNS Certificate 
before they sit for NCLEX-RN. Requiring CGFNS at the state level prevents an otherwise common 
practice to circumvent INS: recruitment of foreign nurses to come to the U.S. on other visas, such 
as tourist visas, to take NCLEX-RN. We know that in some states recruiters encourage this 
practice, and the vast majority of these nurses still fail NCLEX-RN. 

Because CGFNS applies the same standards to all foreign nurses, the state level requirement 
of a CGFNS Certificate contributes to consistent standards for nursing practice across the U.S. 
States can endorse nurses with CGFNS Certificates when they move from other states with 
assurance that their own standards are being met. 

CGFNS also provides an important screen of English proficiency. One might expect foreign nurses 
already in the U.S. to do significantly better than nurses in other countries on the English portion 
of the CGFNS exam. In fact, the data shows that nurses do no better at U.S. sites than at sites 
in other countries. This reinforces the need to test the English skills of all foreign nurses, even 
those who already live here. 

Why CGFNS Was Founded 

CGFNS was founded in 1977 at a time much like the present. Foreign nurses were coming to 
the United States in growing numbers, often in response to very active recruitment abroad. 

State nursing board were finding it difficult to keep pace with the demands on their services to 
evaluate foreign nurses' credentials thoroughly and equitably. Furthermore, foreign nurses who 
failed NCLEX-RN often found themselves stranded in the United States. Many arrived in the United 
States with false expectations, sometimes on one-way tickets. Some nurses who failed the 
licensing exam became undocumented workers entirely outside the health care system. Others 
took low-paying jobs where they were easily exploited or, worst of all, found work in unlicensed 
institutions. 

CGFNS resulted from an extensive collaboration of government agencies and professional 
organizations, which recognized the seriousness of the problems involved in licensing foreign 
nurses. INS urged its founding, and the Department of Health, Education and Welfare (now the 
Department of Health and Human Services) provided the initial funding. CGFNS remains under 
the sponsorship of the American Nurses Association and the National League for Nursing so that 
its activities receive constant direction from leaders in the nursing profession. The National Council 
of State Boards of Nursing also appoints a member of the CGFNS Board of Trustees. 

The wisdom of CGFNS' founders been confirmed by 13 years of experience. The CGFNS 
screening program has contributed significantly to an orderly, fair process for licensure. Further
more, thousands of foreign nurses have been spared the enormous expense and disappointment 
of coming to the United States, only to fail NCLEX-RN. 
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The enclosed backgrounder on CGFNS provides answers to some common questions about the 
program. I have also sent you some other material that might prove useful. 

Please contact me if we can be of further help in any other way. 

Sincerely, . 

~'~ 
Virginia M~roun, RN, MSN 
Executive Director 

Enclosures: CGFNS Backgrounder Sheet 
Executive Summary, GAO Report 
"Shortage is International Problem", by Virginia M. Maroun, 

American Nurse, March 1990 
''The Facts About Foreign Nurses", RN, September 1988 
"A Cure for the Nursing Shortage", Washington Post, Feb. 23, 1988 
Executive Summary, Interim Report of Secretary's Commission 
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for Professional Careers in the United States 

WHAT CGFNS 

SET our TO DO 

To establish order out of confusion ... bring fairness and equity to an 

often chaotic situation ... protect foreign-educated nurses against exploitation 

... contribute to safe nursing practice in the United States ... These were the goals in mind when the 

Commission on Graduates of Foreign Nursing Schools (CGFNS) was first established in 1977. Its 

objective: to enable foreign-educated, professional nurses to gauge their chances of becoming registered 

nurses in the U.S. 

The hope is to prevent the professional disappointment, loss of status, exploitation, or financial 

hardship that could be the ultimate fate of any who first come to the U.S. and afterward find they can 

not achieve registered nurse (RN) status. By prescreening, CGFNS helps foreign-educated nurses 

predict if they have the qualifications, knowledge, and language skills that will enable their integration 

into the U.S. nursing profession. 

STRONG 

BEGINNINGS 

Before 1977, there was no organization charged with this mission. This 

concerned both the U.S. Department of Health and Human Services (then 

known as HEW) and professional nursing organizations. As a result of their analyses, CGFNS was 

founded as an independent, nonprofit organization. A voluntary Board of Trustees composed of 

leaders in nursing and fields related to the public health was established. And on October 4, 1978, 

CGFNS gave its first, all-day exam in 31 countries, to 1,200 qualified graduates. 

CGFNS' strong beginnings were in part due to its sponsoring organizatiOns -- the American Nurses' 

Association and the National League for Nursing. It became even more firmly established when in 1980 

the U.S. Immigration and Naturalization Service and the U.S. Department of Labor made CGFNS' 

certification a requirement for occupational visas and work permits. And, from the outset, state boards 

of nursing subscribed to the value of CGFNS' certification. Currently, over 80% of the state licensing 

boards require a CGFNS Certificate before they admit a foreign-educated graduate to their RN 

licenSing exam. 



CGFNS MEETS 

THE NEED 

From the beginning, CGFNS has been focused on its mission. It does not 

encourage or discourage immigration. Nor does it perform job placement, 

conduct review courses, or engage in education placement for advanced or specialized nursing study in 

the U.S. What it does do is twofold. 

First, it assesses applicants' credentials. Second, it provides an exam which predicts how well a foreign

educated nurse will do on the licensing exam for nurses in the U.S. The focus on this twofold strategy 

has contributed to the organization's achievement which is documented in dramatic statistics. 

Before the CGFNS requirement was established, more than 82,000 foreign-educated nurses entered the 

U.S. During that time, less than 15 % of those who took state licensing exams passed. The CGFNS 

requirement changed that drastically. Between 1978 and 1987, a national average shows 67% who took 

the state boards passed on their first attempt Another 22% passed on reexamination. Thus, 89% of 

foreign-educated nurses admitted to NCLEX-RN with their CGFNS Certificates achieved a license -- a 

Significant improvement over the pre-CGFNS statistics. 

THE CREDENTIAUNG 

PROCESS 

As the first step in its certification program, CGFNS evaluates the 

credentials of foreign-educated nurses to see if they have the 

educational background and licensure status to practice as first-level, general nurses as defined by the 

International Council of Nursing. To do this fairly and accurately, CGFNS maintains current files on 

secondary and nursing education, as well as licensure, in almost 200 countries. 

CGFNS also has a network of contacts in varied agencies, including ministries of health and education, 

regulatory boards, and nursing associations. These contacts mean CGFNS is up-tO-date on educational 

patterns, licensure, and registration requirements -- an essential resource in today's fast-changing world. 

Foreign-educated nurses whose credentials qualify them take the CGFNS exam at one of more than 50 

sites worldwide. 

THE CGFNS CGFNS tests both nursing knowledge and English language skills in an 

EXAMINATION examination given three times a year. The section on nursing is designed to 

test material similar to NCLEX-RN, the U.S. licensing exam for registered nurses. Keeping the 

content of these two tests comparable is important to ensure the predictive reliability of COFNS. 

CGFNS contracts with the National League for Nursing, an organization highly respected in the field 

of nursing education and test development, to prepare the nursing portion of the exam. 
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CGFNS contracts with thc Educational Testing Service to prepare the English-language portion of the 

CG F:--:S ..:x:.tm. This is the same ser:ice that produces the widely used Test of English as a Foreign 

Language (TOEFL). The English portion or the CGFNS exam includes sections on vocabulary :.Jnd 

grammar. .--\n audio tape also tests English skiEs. 

Nurses who pass the Qualifying Exam receive a CGFNS Certificate. With that achieved, they GlTI apply 

for an llccup:Jlion:.t1 visa or work permit and stall.! licensure. 

CGFNS' CONCERN CGFNS continually evaluates its program and applicant population. 

FOR SERVICE For instance, from October 1978 through October 1989, examinations or re-

examinations were administered to 78,511 graduates of schools from 131 countries. CGFNS knows that 

approximately one third of qualified applicants passed the nursing and English portions of the exam on 

the first try. 

But large numbers do not mean that CGFNS loses the focus on the individual. CGFNS works 

continually to improve its services to individuals who wish access to its certification program. It is for 

these individuals that CGFNS also maintains a strong commitment to uncompromising standards of 

integrity, confidentiality, and excellence. 

Established by the nursing profession, CGFNS is committed to providing a fair and effective 

certification process -- a process that helps ensure that foreign-educated nurses who wish to practice in 

thc U.S. are qualified to do so. 

Commission on Graduates of Foreign Nursing Schools 

3600 Market Street, Suite 400 

Philadelphia. PA 19104-2651 

Business: (215) 222-8454 

Applicants: (215) 349-8767 

FAX: (215) 662-0425 
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:tesults in Brief 

United States 
General Accounting Office 
Washington, D.C. 20548 

Human Resources Division 

B-327425 

November 21,1989 

The Honorable Edward M. Kennedy 
Chairman, Subcommittee on Immigration 

and Refugee Affairs 
Committee on the Judiciary 
United States Senate 

The Honorable Alan K. Simpson 
Ranking Minority Member 
Subcommittee on Inunigration and Refugee Affairs 
Committee on the Judiciary 
United States Senate 

In your January 9,1989, letter, you asked us to study the present sup
ply of nurses in the U.S. labor force and the effect of permanent and 
temporary foreign nurses on that supply. In that letter and in later 
meetings with your staff we agreed to concentrate on 'five principal 
concerns: 

• How do the wages and working conditions in the nursing industry com
pare with occupations requiring similar levels of education and training? 

• What percentage of licensed U.S. nurses do not now work in the nursing 
field? 

• How many nurses are in the United States on temporary work visas and 
what countries do they come from? 

• What are the policies and practices of medical care institutions relative 
to their sponsorship of temporary foreign nurses who desire to convert 
to permanent status? 

• How frequently do employers convert temporary foreign nurses to per
manent status? 

In response to your questions, we found: 

• Nurses' starting salaries are comparable to those for individuals in other 
occupations with similar job characteristics as determined by the Office 
of Personnel Management (OPM). Average salaries are generally lower. 

• In the opinion of the Department of Health and Human Services' (HHS) 
Commission on Nursing. the shortage of registered nurses is contributing 
to a deterioration in their work environment. 

• In 1988, about 400,000 (20 percent) of the 2 million licensed registered 
nurses in the United States were not working in nursing-related areas. 

GAOl I IRD-90-l 0 Fnreilal Nnr.r .. " WorkUtI( In th .. Uru~ State'" 
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Of these, 28 percent were working in nonnursing occupations, and the 
remainder were unemployed and generally not seeking empioyment. 

• The Immigration and Naturalization Service ([NS) estimates that in May 
1989, there were about 24,400 foreign nurses working in the United 
States under temporary work visas. Over 70 percent of these nurses 
came from the Philippines, and most were working in New York and 
New Jersey. Other major sources or foreign nurses are Canada, the 
United Kingdom, and Ireland. 

• New York City Health and Hospitals Corporation officials and responsi
ble New York City and Los A.ngeles hospital personnel told us that they 
will generally sponsor nurses working under temporary work visas who 
(1) request such action, (2) successfully complete a probationary period, 
and (3) obtain registered nurse status by satisfying state licensing 
requirements. 

• INS data show that medical care institutions sponsored 1,316 temporary 
·foreign nurses in achieving pennanent immigrant status during fiscal 
years 1985-88. These institutions are sponsoring many others whose 
applications are currently being processed by [NS or are being held at the 
American consulate in the nurse's home country awaiting U.S. govern
ment approval to convert to pennanent status. In May 1988, [NS esti
mated that there were about 4,100 applicatiOns for conversion pending 
for Filipino nurses alone. 

More than 1,200 foreign nurses working under temporary work visas in 
New York City and Los Angeles hospitals will be required to leave the 
United States if their visas are not extended beyond December 31, 1989. 

The United States is experiencing a shortage of registered nurses. In 
December 1988, the Secretary of HHS'S Commission on Nursing con
cluded that " ... the reported shortage of [registered nursesl is reai, 
widespread, and of significant magnitUde.'" The Commission found that 
the current shortage cues across all health care delivery settings and all 
nursing practice areas. Three-fourths of the nation'S hospitals were 
experiencing at least some shortage of nurses. Larger hospitals in urban 
areas were faCing the most serious problems. 

Many hospitals in New York City and, to a lesser extent, other urban 
areas have turned to the recruitment of nurses in foreign countries to 
augment their nursing staffs. Foreign nurses may enter the United 
States under H-1 visas issued by the State Department in the country of 

I Secrct:lI'Y's CJIT\!l\CiSIon on Nur.i1ng. ::na.l Report. Vol. [. De<:ember 1988. p. v. 

GAOI!£RD.90-l0 Furei~ Nur3t!:l Workin~ in (he Uniced Sc.sce:! 
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origin. This type of visa pennits the admission of aliens of distinguished 
merit and ability for temporary periods of employment. To qualify for 
an H-l visa. foreign nurses must have already completed their formal 
training and have obtained an employer sponsor in the United States. 
These visas nonnally authorize a stay in the United States of up to 5 
years. 

The lnunigration Amendments of 1988 (P.L. 100-658), enacted on 
November 15. 1988, temporarily extended INS'S 5-year time limitation on 
H-1 nursing visas. The legislation provided an extension of stay to 
December 31, 1989, for those nurses who had already been in the United 
States for at least 5 years under H-1 visas. The legislation was enacted 
to avoid worsening the nurse shortage, which would have been aggra
vated if the nurses whose visa tenns were expiring were removed from 
the hospital work force. 

Foreign nurses who are in the United States under the proy~sions of H-l 
visas and have employer sponsors can apply for and be granted immi
grant status, which enables them to remain pennanently in this country. 
The number of such individuals is limited only by U.S. immigration law 
for each country and for various preference categories.2 Foreign nurses 
are eligible to use two of these preferences; one is for members of pro
fessions of exceptional ability and the other is for workers in skilled or 
unskilled occupations not of a temporary or seasonal nature in which 
persolUlel are in short supply in the United States. The spouse and chil
dren of the foreign nurse, if accompanying her and not otherwise enti
tled to immigrant status, are entitled to the same status in the same 
order of consideration for getting a visa as the nurse. 

A ma.ximum of 270,000 immigrants may be admitted to the United 
States annually under a worldwide limitation. Of this number, no more 
than 10 percent (27,000) are allowed to immigrate under either of the 
two preference categories used by nurses with H-l visas. Further, no 
more than 20,000 individuals are allowed to immigrate to the United 
States from any individual country during each year. The amount of 
time an individual has to wait for conversion to pennanent immigrant 
status depends on the demand for an individual preference category. 

~There are six preference c::ltegories that have their own numeric:Jllimit:1cions. The rll'St. fourth. ltId 
fifth preferences 3l'e based on the immigrant'S reiatloMhip to a U.S. cit1%en (i.e., children. brothers. or 
sisters). The second preference is reserved (or a spouse or an unmarried child of a leg:Jl permltlent 
resident. ltId the third ltId sixth preferences are based on job skills needed in the United St:1tes. 

GAO/HRD-90-10 Forei.ltn Nurses Worldng In the United State!!! 
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Data collected by the Department of Labor show that nurses' average 
annual salaries are generally less than those for individuals in other 
occupations judged by OPM to be similar 1Nith regard to:3 knowledge 
required by the position, supervisory controls, independent judgment 
required, complexity, nature of work, impact of work produces or ser
vices, personal contacts, purpose of contacts, physical demands, and 
work environment. 

In order to compare occupations, OPM divided them into levels according 
to the degree~ of difficulty, responsibility, and expertise required. The 
nursing profession is· categorized inco four levels. Level I nurses provide 
comprehensive general nursing care to patients whose conditions and 
treatment are normally uncomplicated. According to OPM, Level I nurses 
have ~ob characteristics similar to general schedule (GS) 7 employees in 
the federal govenunent. Level II nurses (equivalent to GS-9s) provide 
comprehensive nursing care of increased complexity requiring more 
independent judgment. Level III nurses (equivalent to GS-lls) plan and 
perform specialized and advanced nursing services of considerable diffi
culty. Level IV nurses (equivalent to GS-12s) act as consultants in areas 
of specialization and are considered as expertS or leaders 1Nithin a spe
cialty area. 

The Bureau of Labor Statistics (BLS) data indicate that nursing salaries 
are generally lower than those of individuals in other occupations where 
the job characteristics are similar.~ Table 1 compares a Level II nurse's 
average annual salary 1Nith that of individuals in other occupations with 
similar job characteristics (e.g., the characteristics of a Level II nurses' 
work are considered similar to that of a Level V engineering technician). 

~Oepartmcnt at L.lbor. Bureau o{ Lo1bor SUtistics. White-Collar Salane5 in Private ::>t.!n'ic:e-Producinll 
Industries. March 1989. The Bureau of Labor StaOStIcs-tll cooperatIon Wlch OPM and the Office o( 
Management and Budget--conducu this survey to c:t.rr'Y out its responsibility under the Ft:der.1i Pay 
Comparability Ace oC 1970, which provides a basis for pay aqjustments (or feder.1i whi~oU:11" 
employees. 

4The comparison at occupationaJ sal::u:ies based on job ch=teristics requires job evaJu:1tion. a 
method that has been cnticizeti for its SUbjectivity. Critics at thi.'I method argue chat compansons at 
job content among occupatlons are subjc.:t to judgment :1lld prone to bla.:l. ThU::i. the results o( job 
evaluation prOt:e$SeS. such :IS thac emoedded in th~ BtS survey. :;hould be interpreted W1th c:1utlon. 

Page 4 GAO/HRD-90-\O Forei~ NunI~:J Working in che Uniced Stac~ 
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Occupation Job level 
Average annual 

salary 
Registered nurse 

" $28.434 
Engineer III 40.098 
Buyer III 37.849 
Engineering technician V 36.594 
Chemist III 36.469 
Attorney I 36.365 
Auditor III 35.059 
Accountant III 33.404 
Computer programmer 11/ 32.172 
Systems analyst I 31.893 
Public accountant " 27.505 

One factor that may explain the relatively low nursing salaries is the 
lack of salary progression throughout nurses' careers. Although the 
Commission found that, in 1987, nurses' starting salaries were compar
able to such occupations as accountants, buyers, or computer program
mers, it also found that nurses' salaries do not increase over the nurses' 
careers to the extent salaries do for others. Specifically, on average, 
career earnings for nurses increase only 39 percent as compared with 
salary increases ranging from 94 percent for a buyer to 193 percent for 
an accountant. 

The Commission reported that the shortage of registered nurses is con
tributing to the deterioration of their work envirorunent. The situation is 
complicated by the fact that nurses (1) are being given increased respon
sibility for greater numbers of severely ill patients, (2) are confronted' 
with an increased amount of more extensive technology, (3) are sub
jected to work scheduling demands that require round-the-clock cover
age of patients, and (4) suffer from a perceived or actual lack of 
authority or influence within individual employment settings. Further, 
cutbacks in the number of support personnel, such as unit secretaries . 
and medical records clerks, have caused registered nurses to add a vari
ety of clinical and nonclinical services to their responsibilities. Accord
ing to the Commission, deteriorating work envirorunents have 
contributed to the stress and disillusionment of registered nurses and 
have been detrimental to both the morale and image of the profession. 
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~~st Licensed U.S. 
J Turses Work in 
~ursing-Related Areas 

Table 2: Licensed Registered Nurses 
~. )rking in Nursing-Related Areas, 
,-Iected Years 

:)any Foreign Nurses 
\/ork in the United 
Scates Under H-l Visas 

In 1988, about 1.6 million of the 2 million licensed registered nurses in 
the United States were working in nursing-related areas (defined as any· 
position requiring a registered nurse). Further, surveys done by HHS'S 

Division of Nursing and the American Nurses' Association show that the 
proportion of licensed registered U.S. nurses working in the nursing field 
has steadily increased from 68 percent in 1959 to 80 percent in 1988. 

X' 
Year Percent 

1959 60.0 
1977 70.0 

1984 78.7 

1988 80.0 

About 1.1 million of the licensed registered nurses working in 1988 were 
employed in hospitals, while the remainder worked in nursing homes, 
community health settings, and ambulatory care settings. 

Of the approximately 400,000 licensed registered nurses not working in 
nursing-related areas in 1988,28 percent were employed in nonnursing 
occupations, and most of the remainder were neither working nor seek
ing employment. In 1988, the unemployment rate for licensed nurses 
seeking employment was about 1.4 percent. 

The nwnber of licensed registered nurses working in nursing-related 
areas has increased from 1.5 million in 1984, to about 1.6 million in 
1988. Nevertheless, the shortage of nurses has continued. According to 
the Commission, this has occurred primarily because the demand for 
nursing services has increased more rapidly than the supply of nurses. 

INS estimates that there were over 24,400'-nurses in the United States 
under H-1 visas as of May 31,1989. This estimate does not include any 
nurses who entereEi the country under such visas before fiscal year 
1985. Over two-thirds of the nurses entered the country during risc:!! 
years 1988 and 1989, and over 70 percent of them are from the Philip
pines, as shown in table 3. 

; ... -
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t: State Residency of Nurses With 
,sas in the United States as of May 
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Fiscal Year of Ent!I 
Country of origin 1985 1986 1987 1988 1989 Total Percent 
Philippines 1,519 1,934 2,693 6,239 5,342 17,727 
Canada 177 321 519 1,013 876 2,906 

United Kingdom 24 55 114 595 310 1,098 

Ireland 41 53 141 538 326 1,099 

Jamaica 8 3 45 184 102 342 

Other 4.4 . 85 162 582 372 1,245 

Total 1,813 2,451 3,674 9,151 7,328 24,417 

Percent 7.5 10.0 15.0 37.5 30.0 

INS estimates that over 60 percent of all nurses with H-1 visas in the 
United States are located in the New York and New Jersey areas, as 
shown in table 4. 

72.6 

11.9 

4.5 

4.5 

1.4 

5.1 

100.0 

State Number Percent 

New York 10.670 43.7 
New Jersey 4,664 19.1 

California 1,685 6.9 

Texas 1,563 6.4 
Florida 1,245 5.1 
Massachusetts 1,026 4.2 

Other 3,564 14.6 

Total 24,417 100.0 

The INS Statistical Division developed the above estimates based on 
infonnation contained in the Non-immigrant Infonnation System, which 
became fully operational in fiscal year 1985. The data were adjusted by 
INS to account for known inaccuracies in the reporting of both occupa
tional data and departure data. The Director of the INS Statistical Divi
sion cautioned that these estimates may understate the number of 
nurses working under H-l visas in the United States because they omit 
those who entered the country before the Non-immigrant Infonnation 
System was fully implemented. But, in his opinion, the number of nurses 
who entered the United States before fiscal year 1985 was much smaller 
compared \vith the number who have entered since. 

The INS estimates are similar to those cited in a June 1988 report pre
pared by a management consulting firm for INS. That report estimated 
that 68 percent of the nurses entering .the United States in fiscal year 
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1987 under H-l visas came from the Philippines, and 72 percenc of therr. 
located in New York City, northern New Jersey, and Los Angeles.s The 
report estimates that between 20 and 30 percenc of emDloved nurses in 
the New York City area were admitted under the H-l visa program. 

The number of nurses working under H-1 visas who were converted to 
pennanent immigrant status during fiscal years 1985-88 is relatively 
small in comparison with the total number of such nurses in the United 
States; 1,316 nurses were converted to pennanenc stams during fiscal 
years 1985-88. However, our work in New York City and Los Angeles 
indicates that hospitals are willing to sponsor those H-1 nurses who suc
cessfully complete a probationary period and obtain a state nursing 
license. 

One major factor that may help to explain the relatively low numbers 
may be that thousands of Filipino nurses have applied for, but have noc 
yet been granted, pennanenc status because of the long delays encoun
tered in obtaining pennanenc inunigranc status from the Phillipines. As 
mentioned earlier, the U.S. government has established limitations 
worldwide and by country on the number of individuals who will be 
allowed to immigrate in any given year. In May 1988, INS estimated that 
at least 4,100 Filipino nurses were awaiting conversion to permanent 
status. But, as of March 31, 1989, waiting times for conversion of these 
nurses were 16.3 years for the preference category dealing with profes
sions of exceptional ability and 4.5 years for the one related to skilled or 
unskilled occupations in short supply in the United States. 

Table 5 shows the number of nurses who converted to permanent status 
during fIscal years 1985-88 and the countries from which they came_ 

SBooz. Allen. ;md IIamliton. Inc.. Ch:U-.lccen:itics and l..100r M:uket [mO:lcc or re~ns .... umlcccd 
Under H-I Prol!r:tm. June 1988. 
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Fiscal year 
Country at origin 1985 1986 1987 1988 Total 
Philippines 262 190 152 97 701 

Canada 49 37 27 30 143 
United Kingdom 48 30 14 23 115 
Ireland 21 18 13 37 89 

Jamaica 8 6 5 10 29 

Other 70 54 41 74 239 

Total 458 335 252 271 1,316 

Officials in the 10 hospitals we visited in New York City and Los Ange
les and the New York City Health and Hospitals Corporation believe 
their hospitals are taking appropriate measures to sponsor nurses under 
H-1 visas who are interested in converting from temporary to perma
nent status. Most of the hospitals refer interested nurses to immigration 
attorneys if questions or problems arise that are beyond the expertise of 
the hospitals' personnel. In addition, a few of the hospitals provide 
either financial assistance to their nurses for obtaining legal assistance 
or free in-house legal services. According to their estimates, 1,673 (72 
percent) of the 2,338 affected nurses employed in their facilities have 
applied for conversion to permanent status. 

The practice of the 10 hospitals we visited and the New York City 
Health and Hospitals Corporation was to sponsor nurses who expressed 
the desire to convert to pennanent immigrant status and who met cer
tain conditions. Eight of the 10 hospitals and the New York City Health 
and Hospitals Corporation require their nurses under H-l visas to suc
cessfully complete the hospital's probationary period (ranging from 60. 
days to 6 months) and obtain registered nurse status by satisfying state 
licensing requirements befor,e they will agree to sponsor them for per
manent residence. The other two hospitals believe it is unnecessary to 
make such nurses wait to meet these requirements because the vast 
majority successfully complete the probationary period and obtain a 
state nursing license anyway. 

Hospital officials offered their own opinions as to why the nwnber of 
conversions is relatively low. Among the opinions given were that many 
nurses (1) have not been in the United States long enough to meet the 
requirements or (2) wish to return to their home country at the end of 
their visa period and, therefore, have no desire to convert to permanent 
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status. Several hospital officials said that the larter factor is especially 

l:-te Authorized Stay 
d¥ Some Nurses 
\'iTorkin cr Under H-l 
1.tsas rvl~y Expire· 

tie 5: Number of Nurses Whose H-1 
Status Expires as of December 31,1989 
~nd 1990 

L. 

true for nurses from the United Kingdom and Ireland. 

The Immigration A.mendments of 1988 provided an extension of stay to 
December 31, 1989, for nurses in the United States under H-l visas who 
had been in the COUntry under that status for at least 5 years. These 
nurses will again become subject to [~s:s B-y-ear limitation on December 
31, 1989, when the current extension expires. _';'s a result, the aucho
rized stay of those nurses with H-l visas who entered the Uniced States 
before December 31, 1984, will expire unless additional e:-..~ensions are 
granted. 

The Director of the Statistical Division cold us that INS does not know 
how many nurses would be affected if anocher excension is not granted. 
However, surveys in New York City and Los Angeles show chac hospi
tals in these areas will be adversely impacced if further extensions are 
not granted. Specifically, 16 percent (-±,182 of 25,928) of the nurses 
employed in hospitals surveyed in New York City are in the Uniced 
States under H-l visas. Similarly, 9 percenc (342 of 4,005) of the nurses 
employed in hospitals surveyed in Los .';'ngeles are here under H-l visas. 

These surveys show that 1,226 of the H-l visa nurses employed by the 
survey respondents might be affected as of December 31, 1989, and 505 
by December 31, 1990, if further extensions are not granted. Table 6 
provides more details on this situation. 

Number of H-1 visa nurses 
whose stay in the U.S. 

Organizations representing Number of eXQires as of 
hospitals hospitals 12/31/89 12/31/90 Total 

The G(eater New YorK Hospital 
ASSOCiation 46 603 202 805 

New YorK City Health and 
10 Hospitals Corporation 482 264 746 

Subtotal 56 1,085 465 1,551 

Hospital Council of Southern 
15 California (Los Angeles) 141 39 180 

Total 71 1,226 505 1,731 

With the loss of the H-t visa nurses, the hospitals involved could lose 
about 4 percent of their nursing staff lS of December 31, 1989, lnd a.n 
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additional 2 percent as of December 31, 1990. Without further exten
sions these numbers will likely increase over the next 5 years because 
most of the foreign nurses at these hospitals received their H-1 visas 
during fiscal years 1987, 1988, and 1989. 

Legislation introduced into the House of Representatives on March 20, 
1989. if enacted, would provide renef for H-1 visa nurses from the 
extended waiting times for conversion to permanent immigrant status. 
Specifically, the Immigration Nursing Relief Act of 1989 (H.R. 1507) 
would provide special permanent immigrant status to all individuals 
who entered the United States before January 1, 1988, under an H-l 
visa to work as a registered nurse. These individuals as well as their 
accompanying spouse and children would achieve permanent immigrant 
status without being subjected to the waiting times previously dis
cussed. The facility for which a foreign nurse will work must meet the 
following conditions: 

• it would encounter substantial disruptions without the services of the 
temporary foreign nurses, 

• the employment of foreign nurses will not adversely affect the wages 
and working conditions of registered nurses similarly employed, 

• the foreign nurse will be paid at the same rate as those registered nurses 
similarly employed by the facility, and 

• it has taken and continues to take timely and significant steps to recruit 
and retain sufficient registered nurses who are U.S. citizens or immi
grants in order to reduce the reliance on H-l nurses as quickly as 
possible. 

We did not request written comments on a draft of this report from the 
organizations contacted during our review. We did, however, give rNS 

officials an opportunity to review pertinent sections of the report that 
involved INS and incorporated their views where appropriate. 

We performed our review from March through August 1989. AppendL'C I 
discusses the objectives, scope, and methodology for our review. 
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We are sending copies of this report to interested Senate and House 
mittees and will make copies available to ochers on request. Shoulc 
have any questions concerning this report, please contact me at 
(202) 275-6207. Other major contributors t:O this report are listed i: 
appendLx II. 

David P. Baine 
Direcror, Federal Health 

Care Delivery Issues 
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LLjectives, SCOpe, and lVIethodology 

Our objectives were to determine 

• how the wages and working conditions in the nursing industry compare 
with occupations requiring similar levels of education and training, 
what percentage of licensed U.S. nurses do not work in the nursing field, 

• how many nurses are in. the United States on temporary work visas and 
what countries they come from, 
what the policies and practices of medical care institutions are relative 
to their sponsorship of temporary foreign nurses who desire to convert 
to permanent status, and 

• what is the frequency with which employers convert nurses to perma
nent status. 

We obtained information from the Executive Director of HHS'S Commis
sio~ on Nursing, the Commission's reports, and HHS'S Division of Nursing 
on nurses' wages and working conditions and on the percentage of 
licensed registered U.S. nurses who were working in nursing-related 
areas. Since INS did not have accurate information on the number of 
nurses in the United States under H-l visas at the time we initiated our 
review, we requested its Statistical Division to develop estimates for us. 
The Division provided these and other data on the number of foreign 
nurses who had converted to permanent status during fiscal years 
1985-88. 

To identify hospitai policies and practices on sponsoring nurses in the 
United States under H-l visas who desire to convert to permanent sta
tus, we interviewed officials at (1) the New York City Health and Hospi
tals Corporation,' (2) five hospitals in New York City, and (3) five 
hospitals in Los Angeles. Each of these organizations employed substan
tial numbers of such nurses. 

To identify the number of nurses working under H-l visas employed by 
selected New York City and Los Angeles hospitals and the number who 
may have to leave the United States as of December 31, 1989, when the 
extension granted by the Immigration Amendments of 1988 expires, we 

IThe New York Cicy Health :It1d Hospitals OJf1Xlr:1cion oper:r.tes the New York City health c:r.re sys
tem. which includes. :unon~ ocher f:lCIUties. 11 :l<:Ute c:r.re hospitals. 5 lon~-tenn c:r.re (:lc:iliti~. 3.l\d 
over 40 a.mbul:ltory c:r.re center.;. 
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Obje1:tives, Scope, and Methodology 

obtained the results of surveys done by the Greater New York Hospital 
Association and the Hospital Council of Southern California.~ 

ZThe Greater New '{ork Hospit:1l Associaaon is composed o( 106 not-for-protit hospiuJ.s, long-term 
C:1re facilities and he:1ith-rell1te<:1 org:utiz:1cions in New '{ork City and surrounding cocrununicies. The 
liosplt:1l CoWici o{ Southern CaliCornia represents 2!!5 hospitals. long-term C:1l'e flC1.licies, and ocher 
he:1ich c:lre org:utiz:laons of differing ~ of ownership in the southern C.lllComil1 area. 
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~MERICAN NURSE 
Comment and Opinion 

3hortage is international problem 
As I See It 

By Virginia M. Maroun, MSN, RN 
Executive Director 

Commission on Graduates of 
Foreign Nursing Schools 

The Commission on Graduates of 
Foreign Nursing Schools (CGFNS) 
works to prevent the exploitation of 
forl!ign nurse graduates and to help in· 
sure qualified health care for Ameri· 
cans. CGFNS supports the United 
Nations Declaration of Human Rights, 
which affirms the freedom of the in
dividual to migrate. However, CGFNS 
neither encourages nOT discourages 
immigratio1L 

Nurses struggle to keep pace with 
growing numbers of acutely ill patients, 
while hospitals report closing units for 
lack of staff. It is hardly surprising that 
health care administrators, policy mak
ers, and nursing staff look to foreign 
nurses as one way to relieve the nursing 
shortage. Indeed, foreign nurses with 
the desire, education, skills, and Ian· 
guage ability to practice in the United 
States make valuable additions to our 
health care system. But it would be 
wrong to assume that foreign nurses are 
the answer to the shortage in the United 
States, and that assumption can lead to 
abuses. 

First, we sometimes forget that the 
nursing shortage is an international 
problem. A 1989 International Council 
or Nursing Report notes that a majority 
of member states in the World Health 
Organization report a shortage, maldi:r 
tribution, and misutilization of nurses. 
A growing number of foreign govern
ments are expressing concern about the 
Mbrnin drain" of nurses to the United 
States, and some are taking steps to limit 
or even ban recruitment of nurses for 
the United States. Thus, in purely prole
tical terms, the supply of nurses to meet 
the world·s needs is limited. 

Equally important, resClurces sIX-'Ilt on 

excessive recruitment do not address 
the root problem of the nursing short
age in the United States. According to 
a 1988 report by Boo%, Allen and Ham· 
iIton, Inc., the causes of the nursing 
shortage are "intrinsic characteristics 
of the nursing profession ... Iow wages, 
lack of autonomy, lack of support staff 
for nurses, long hours ... " Increased 
numbers of foreign nurses will not solve 
these problems. 

Nonetheless. both hospitals and pri· 
vate agencies in the United States are 
recruiting foreign nurses more vigor· 
ously than ever before. While most re
cruiters are offering an ethical, 
professional service, they are wholly 
unregulated. One recruiter primarily 
imports and exports goods. such as cot· 
ton thread and tires. The fll"m simply 
added nurses to their product line. Other, 
recruiters have arranged for nurses to 
pay them and their home government. .. 
large sums for the privilege of working 
abroad. 

Overzealous recruitment during pa.'!t 
shortages strnnded many foreign nurses 
in the United States. unable to practice 
their professions. Until !!JiS. over 80 
percent of foreign nurses failed the Ii· 
c."I!nsing exams for registered nllrst!~ in 
the United States. Many of these nUl"lles 
had accepted one-way tickets from reo 
cruiters. Mter failing the exam, some 
became undocumented workers. while 
others obtained visas to work in lower 
paying positions within the health care 
system. 

To protect both foreign nurses and 
the American public, the American 
Nurses Association and the National 
League for Nursing established the 
Commission on Graduates of Foreign 
Nursing Schools (CGFNS) at the invi· 
tation of the Immigration and Natural
ization Service and the US. Department 
of Health, Education and Welfare (now 
called the Department of Health and 
Human Services). Since 1978, CGFNS 
has tested and screened nurses in sites 
around the world before they apply for 
entry into the United States to deter
mine if these nurses are likely to pass 
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an American state licensing exam. 
CGFNS now offers its test at 52 sites 
worldwide. Today, 892 percent of for· 
eign nurses who hold a CGFNS certifi· 
cate have passed the NCLEX·RN exam 
(National Council of State Boards of 
Nursing licensing examination for reg· 
istered nurses). Nurses who do not 
qualify for a CGFNS certificate cannot 
obtain an H·l visa to enter the US. and 
cannot take the licensing examination 
in most states. These foreign nurses are 
spared the enormous expense and dis
appointment of coming to the United 
States only to fail the exam. 

Although the screening process has 
greatly improved the NCLEX·RN pa.'>S 
rates of foreign nurses, exploitation of 
foreign nurses can still take place today. 
Some states do not require foreign nurses 
to obtain a CGFNS certificate. In these 
states. the va.'!t m~ority of foreign nurses 
still fail the licensing exam. Too many 
then find themselves without jobs or 
the funds to return home. 

Once foreign nurses pass the licen· 
sing exam, many still have difficult 
transitions to make. Foreign nurses may 
be accustomed to a health care system 
where they have either much greater or 
much less autonomy. They may have 
prncticed in a system based on a differ· 
ent philosophy of health care. And many 
foreign nurses may face strong cultural 
barriers as well 

What can American nurses do to as
sistcolleagues from abroad In realizing 
their potential in the health care system 
In the United States? Ataminimum,You 
can help foreign nurses with commu
nication problems, cultural differences, 
and new technologies. You can work with 
hospitals for appropriate orientation 
programs. If you learn that a foreign 
nurse was misled by overzealous re
cruiters, notify your hospital's person
nel director or help the nurse involved 
find a reputable immigration lawyer. And 
most important, all of us must continue 
to press for real, lasting solutions to the 
nursing shortage, which will benefit all 
nurses working in the United States. 

The Commission on Graduates of 
Fbreign Nur.sing Schools is located in 
Philadelphia. ANA is represented on 
the CGFNS Board. of n ...,tees. 
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The facts about foreign nurses 
With more hospitals than ever searching for foreign nurses, 
you'll want to know where these nurses come from, how they're 
recruited and educated, and what it's like to work with them. 
By Jean S. Arbeiter, SENfOREQITOR 

FOI' more th~1/l :W yearl', ho~pit.li:, 

ha ve been calling fOl'eign Ilurl'el' U 
"l'topgup" l'olution to pcl"io<iic 
:-;hol'tages. Now. amid the :;hortag<! 
to end all ~hortages. thl' ).(lIP hal' be
come n chu:-;m. 

Foreign nurse~ al'e in demalld a:' 
lll'\'l'\' befol'e, A IIl'W SlII'VC\' 1)\' the 
Natiollal ASl'ocialiull 1'01" I1~'alth 
Can' 1~l'l'ruitll1l'lIt db<.·III:;t,:-; that 

56 HN SEPTE,MI3ER 1988 

~col'e~ of its members are making 
their maiden voyages to London. 
Dublin. and Manila, A recent job 
fail- in the Philippine!'l attracted 
~()rnc iO ho~pih\ls-triple the usual 
IllUII be r, 

"Anywhere you can think of. 
people are recruiting," comments 
Vil'J.~ini~l Mat'OUlI. ItN. MSN. execu
tive dil't'ttm' of the Commi~l'i()n 

on Graduates of Foreign Nur~ing 
Schools, In 32 nations. the commis
sion administers the screening 
exam needed to qualify for a tem
pontry work vi~a, Two years ago. 
14.000 exams were administered, 
This year, the number will total 
20.000, 

Where do fon?ign nurses come 
from? What do they expect of thi8 
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country? What doe~ it cost to I'e
cl'uit them? Do they meet U.S, 
standards? What can it be like to 
work with them? A cluse look at I'e
cruitlllent provide:; :;ome ans\\'er~. 

Defining the 
foreign nurse 
For starters, you shuuld kno\\' that 
out of U) million licensed IllIl~eS in 
this country, only i:J,.t2:~rc\\'er 

lhan qrk.-are foreign educated. ac
cOI'ding to govel'lllllcnt statistics 
fOI" 1B84. the must I"ecent year 
a\'ailable. 

Although nurses frolll almost 100 
'I)unlries ranging from Argentina 
o Zaire lool( the Ik('nsing' exam 

last .... ear. fOUl" sourct's account fOl' 
7:j(;; of all fllrl'ig'n IlllrSl'S: CamHla. 
t;l'eal Britain. Il'claJlIl. and. r1ollli
Irating- lhe world sCt'Il!'. lhl' Philip-

pines. More than half of the 30,549 
nUl'ses who took the CGFNS exam 
fOI" the fil"st time between 1983 and 
1987 were from the Philippines, 

l"orcign nurses are concentrated 
on the East ancl West Coasts and in 
the Sun Belt. A I'ecellt survey by 

I the Alllcl'ican Hospital Association 
shows that large hospitals-500 
beds 01' more-recruit them most 
often, Some inner-city systems de
pend on them heavily: An estimat
ed 1,800 of the 4,000 nurses em
ployed by New York City's public 
hospitals, fOI" instance, are from 
other countl'ies. 

How a recruiter 
finds nurses 
Wherever they IUlIIt. recruiters 
look fOI' Illu'ses with at least two 
y('al'~ of experience and a specialty, 

such as intensive care, neurosur
gery, geriatrics, or 0 R, 

They can find nurses in several 
ways: by using an agency (a I'e
quirement in the Philippines), by 
participating in overseas job fair~, 
or by placing ads in pl'ofessional 
journals and local newspapers and 
interviewing applicants. 

It can take eight to 12 months af
ter a nurse is interviewed until she 
arrives in the United States. and 
even more months until she's com
pleted orientation, pas::;ed the li
censing exam. ancl h:; ready to work 
as an RN, The recruiting process 
can also cost considel'ably more 
than the estimated $2,500 to $4,000 
it take~ to find an Alnerican nUl~e, 

Here'~ how the figul'es added up 
fOI" one recl'tJiter to attend a recent 
one-week job fair in the Philip-
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i 
~in,: air fare $1,200, holel ancl ex-
el.;,es $900. booth at the fair 
; .lOO, Filipino agency'!:; fee per 

lUll! $2,300, recruiter's weekly 
;ali.y $650. 

Add to this such routine perks as 
.he~)reign nurses' plane fare, free 
Jr ~bsidized housing for three 
110nths, a review course for the Ii
:eng,ing exam, the licensing fee, 
anct perhaps a relocation bOlllu.;, 
amPl!t's easy to see how costs can 
mUl'hl'oom. 

$ ccessful forays, however, 1'1'0-

riu" nurses who are more likely 
than U. S. nurses to be retained. 
Th~ , sign contracts for one to three 
\'ei.<;, and switching hospitals can 
Je complicated. 

Kt.cking at 
thli"Golden Door" 
To a foreign nUI'se, an American 
.iai 'y may seem a fortune. In the 
Ptiappines, nurses can earn $1,800 
\ year. in Taiwan. $6,000, Great 
311 :'1in and Ireland, $15,000, and 
C'W1.da, $2(),000. 

.t.ven with the economic lure of 

eI:~g $23,000 and up, not every-
01 ' .. emigrates by choice. Ireland's 
u ployment is so severe that 
many nurses IIIw;l leave if they 
wi t to work. "It's very sad," says 
Di..Jthy Burtch. !tN, nUl'se recruit
el' for Gl'ace Hospital in Detroit, 
"bf .. ,:au:;e they really dOIl't want to 
el.e Ireland." 

Similarly. the Philippines as
st~f'es that many graduates of its 
l:i' nursing ~chu()ls will leave. Rc
g-.PP{Ucss of majOl' unmct heallh
cril'f:! ncedM, the g-ove1'llment pro
tI~e~ nl\l~c~ "rOI' export." along
wi.1l uthCl' workcr~, <il' a source of 
f!)r~iJ!1\ (!:\chal1~(!, :-;ay:-; Frederico 
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Macaranas, Phil. an economist who 
studies Filipino emigration. In 
198(), Filipinos laboring abroad re
{lottedly sent home $680.4 million 
in taxes in addition to paying taxes 
to their host countries. 

But emigrution works to the imli
vidual's benefit, too. Nursing, one 
of the few professions open to Fili
pino young women of poor back
ground, can lift an entire family out 
of poverty. 

Cunsider Fele Magdamo, ItN. di
rector of inservice at St. Barnabas 
Hospital in New York City. She's 
helped put seven brothers and sis
ters through school. Grace Ortiz, 
1::-:. an NSG supervisor at the same 
hospi~al, sends $500 a month to the 
husband and three children she left 
behind. 

"These sacrifices are for a better 
life for everyone," sums up Flor de 
Guzman, lIN. a patient care coordi
nator in the OR at Newark (N.J.) 
Beth Israel Medical Center. The 
goal of many is to become perma
nent residents and to bring their 
families here. Motivation is high. 
"Filipino nurses do double shifts, 
and they don't complain," Guzman 
says. "They have a purpose." 

The matter 
of measuring up 
No matler how determined a nurse 
may be. she's got to meet U.S. 
standards. Does her schooling en
able her to do that? 

l-'ol'eig-n educational programs 
vary con~iderably, even within a 
country. claims Maroun. In Swe
den alone, fOI' example, there are 
over 20 WClYM to bccome an RN. 

III Great Britain and Ireland. 
l'ducalioll il' liIlW:ly of the type that 

predominated here decades ago
three years in a hospital training 
school. In the Philippines, the em
phasis is on a four-year BSN. Pro
grams in all three countries, how
ever, are heavily oriented towal'!1 
clinical experience. 

"When you graduate in the Phi . 
ippines, you've done so much, YOll 
could be a charge nurse," assertg 
Fele Magdamo. In order to gradu
ate, a student must have delivered 
a minimum of 25 babies unassisted 
and also assisted major and minor 
surgeries. 

This kind of autonomy is common 
in third-world countries. "As a stu 
dent, I could start IV s, do episioto 
mies, and repair lacerations," says 
a Haitian nurse. "We were better 
trained." 

Proud as they are of their varied 
abilities-and many recruiters rate 
their skills as "superb"-theJact is 
that last year, only 43% of foreign 
nurses taking the licensing exami
nation (NCLEX) for the first time 
passed. That compares with 91 % of 
U.S. nurses. 

The low pass rate may reflect 
language problems, a more medi· 
cally-oriented clinical practice, 
or a less theory-oriented education. 
"The overseas nurse tends to be de
ficient in the rationale as to why 
certain procedures are done," com
ments J. Philip Knight-Sheen, SItN. 

!lA. a Blitish nurse whose agency, 
Medrec, has been in business since 
1968. The major reason, suggests 
Dr. MaCal':lnaS, is unfamiliarity with 
objective tests, particularly those 
that require the nurse to select the 
most appropriate action. 

Rcganllel's of the cause, fOl'ei~n 
nurl'cl'-t!~pecial1y those from the 



third world, who have the highest 
faillll'(' !'ales-need special help, 

Many hospital~ provide exten
sive orientation-as long as three 
months in ~()me ca~es-:-a~sign pre
ceptors, and Offc ... I' review courl'lcs 
to prepare f01' the licensing exam, 
Even so, some nurses don't pass af
ter seveml tries, They're supposed 
to leave the country. but many dis
"ppeal' into lower paying positions 
as aieles. often in nursing homes, 

Getting to 
know you 
How do sturf nurses react to tho~e 
foreign nurses who do become their 
colleagues? 

Most recruiters insist that stClff 
are delighteel to hm'e the extra pail' 
of hands. but there are negative re
actions as well. These range from 
envy-" I've been here five years 
anci no one offered III£' free hous
ing"-to fear of'li~tbi1ity-"Will I be 
helell'esponsible if she makes a mis
take?" (See the box all page GO fOl' 
more on that point.) 

Nancy Sharts Eng-el, I(N. I'hll. un 
assistant professol' at Villanova 
(Pa.) University College of Nurs
ing, has worked in several Asian 
countries ancl no\\' consults to hos
pitals on how to aCt.'ultul'ate foreign 
nUl'Ses. 

There's no doubt, she says, that 
nurses from Ureat Britain and Ire
lanel-indeed all or Westel'l1 E u
rope-lind aCt.'eptant.'e more I'eadily 
than those fl'Ol1l the Philippines aliI! 
olhel' thil'd-wodd t.'(JllIIll·ie~. "All 
I !'ish at.'l'('nt is t'haJ'lIlillgl~' familiar. 
A Filipino at.'t.'ent may sOllnd a bit 
stl'angl' ... 

A IIIII'S(' who has tl'Ouhll' 1Il1dl'r
st~lIIding Ellglish call llI:ticl' a co-
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JO VeAnSOF p/lOGness 

REWARDING 
NURSING 
CAREERS 

FIND A REWARDING CAREER WITH NATIVE AMERICANS as a proles. 
sional nurse near majestiC mountains with skiing nearby in Ihe winter and 
good fishing In the cool lakes 01 the Southwesl. There are opportunities lor 
backpacking. camping. and axplorlng many ancient ruins and natural won. 
ders. You will come to know Ihe richness and meaning 01 Ihe Indian cui· 
lures. The Navajo Area consisls 01 six hospitals and live health cenlers 
lcealed in Arizona and New Mexico. 

The Navajo Area Indian Health Service seeks nurses with spectalUes In: 

Pedlalrics. Obslelrlcs. Medlcal·Surglcal. Inlenslve Care. 
Operating Room, and Emergency Room. 

The required amounl 01 prolesslonal experience and starting salary In each 
grade lor a GS·4 ($ t 6.784), thru GS'9 ($26.203). Experience requirements 
are available on requesl. 

There are limited number 01 GS·l 0 ($26.500). GS·ll ($27, 172) end GS·12 
($32.567) poslllons available which are supervisory or specialized In na· 
lure. There are also opportunities in community health. Benefits Include 
paid Iransportation 10 lilst duly aSSignment: periodic pay Increase. paid an
nual and sick leave: Sunday, Holiday, dillerentiat pay lor shift work; retire· 
ment program; health and Iile Insurance programs; and unllorm allowance. 
U.S. PubliC Health Service Commissioned Corps appointmenls are also 
available. Equal Opportunity Employer. 

CONTACT 

Cecilia M. Begay. RN. BSN 
Nurse Recruiter 

NAVAJO AREA INDIAN HEALTH SERVICE 
P.O. BoxG 

Window Rock. Arizona 86515-0190 
6021871·5842 

(May call collect lor applications) 

Interested? Circle 60 on the Information Card. 

NURSES 

~ 
IS a 600 bed leaching 

hOSPital afldlat8d wllh Ihe Unl~erSlty 01 MediCine & DenltSlry ot 
New Jersey Our unique FIVE·IN-ONE Slruclure com!)",es Ihe 
speCialized se'vtees 01 

-8 general Medlcal/Surglcalla· 
Clhly Ihal 'S Ihe source 01 Quahly pllmar y heallh care In Ine area 

-devoled excluSively 10 
Ihe care oIlntanlS children and adOiescenlS lis serVIces 'ncluQe 
an ,ntenSI.e Cire untl and a pediatrIC cardIOVascular surgery unll 

-one 0/ Ihe moSI Il!' 
speeled eye and ear hospllals In Ihe counlry soeclahllng In SO
ph.sncaled mlcrosurglC:l1 techniqueS 

-recog· 
r"zed as the OUISlandlng or,hopedlC laClhly In Ih~ Slale and reo 
nowned lor lIS to,nl 'eo/acemenl ooerallOtls 

_moSI comorehenSlve 
oph/halmolo9y heaMh care cenler In Ihe Stale 01 New Jersey 

Fo, lullher ",lormaltOn olease can 
MIChelle Reese-CoY"'9IQn Nutse Recru~er 

(20" 268·8526 

~ 
1550 9th 51 . Newa/k. New Jersey 07107 
r,NII 1 "'''''''''' '''''''' AI 180' e .. o .... St •• Pa ...... 
1"""~~nl..",.,... .. J r"'~.fl~W. 
."1",, .. 0..-_1 ___ '" 

": .. ::': 

Interested? Circle 29 on the In/ormation Card. 
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Heading off legal danger 
Arc thcl'e any additional liability risks in working with a foreign nUI1ie? Technically. 
No, If she's passed the licensing exam, she's held to the same standards as am' 
other nurse. Neither you nor she are exempt from the customary responsibilitie~ 
nur~es have toward one another, but fulfilling those responsibilities may requirl! 
special attention on your part, says attorney A. David Tammelleo. 

For example, nUI1ieS have a duty to communicate accurately with each other, but 
a newly arrived foreign nUl'l':e may have trouble comprehending you. Th~lt doesn't 
I'elieve you of the need to make yourself understood. You can't be content simply to 
relay information. You must ask the nurse to repeat back what you've lIaid 01' dem
onstrate by hcr actions that she got the message. 

If she can't, the communication gap may be so great as to endanger patients. It 
then becomes a fOI'm of incompetence, which you're legally and ethically required til 
report. This also holds true of any other type of incompetence on her pmt that you 
witnes~. 

Your sllpervi:;or may try to dump the pl'oblem back on you by urging you to "keep 
an eye on things." Finnly turn clown this request. Even though you'd only be a , 
quasi-supervisor, you could conceivably be held responsible for the negligence uf 
the person you supervise, 

If you've already accepted a role as a preceptor, point out that it's impo!>.,o.;ible to 
precept someone who doesn't understlllld you, and withdraw from the a.clsignment. 

Protect yourself, too, by keeping a record of the problems you encounter ami the 
actions you take, reporting specific problems to your supervisor, for example. Give 
one copy to your supervisor ancl keep another in your personal files. That way, 
should legal problems arise, you can show you did your best to prevent t!ouble. 

\Vorkel' feel ill at ease and add to 
the wOI'k load. But most hostilities, 
says Engel, grow out of the as
~llmptiol1 that all nurses should 
think alike. That simply isn't the 
case, ami it's important to under
stand key differences. 

COllsiticl' liability issues: They're 
not ns great a concern in G"eat 
Britain, where medicine is sociul
izcd ami patients are unlikely to 
sue, 01' in the Philippinc!', where 
liligaLioll is simply not pmt of the 
social repertoire. 

I"ol'cign ntlr!'lCS focus on care giv
ing, and lhey'rc stunned by lhe 
amolllll of paperwork Ilcl~dcd herc, 
as \\'l,1l as the cll1phtlsis on cost ef-

60 RN SEPTEMBER 1988 

, 
fectiveness. "In E,'gland you don't 
have to prove anything to an insUl'
ance company," is a typical remark. 

Though both Filipino and British 
nurses come from more hierarchi
cal systems-they are often sur
pl;sed to hear doctors addressed by 
their first names-they say they're 
used to working more independent
ly of physicians. "Hel'e you have to 
get a doctol"S oreler for a lot more 
things," says Amunda r'ife, an En
glish nur~e who's been at Detroit's 
Grace Hospital since March. "We 
use our head and tell them later." 

Nevertheless, at home. the phy
sician's status is vcry much re
spected. In the Philippines, a cla~s-
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COI1l'CiOllS society, the nurse doe~ 
what the doctor :-;ay~, alld the pa
tiellt doe~ what the nur!'e say~, alld 
so doc!-l the paticnt's family,· who 
are re~pon~ible for a great deal of 
care. They wa~h and feeci the pa
tient and clu\Jlge his sheets, while 
the nurse attencis to clinical mat
ters. "We work around them," ~ay~ 
one ~~ilipino nurse. 

Concepts like COn!-lUlller rig-hts 
and patient education arc alicn in 
the Philippines, a!-l in the rC!-lt of 
A~ia, think~ Engel: "In fact, Asians 
think it's a burden to the patient to 
give him dech;ion-making power." 

Passivity may 
be a problem 
Patienl<l al'en"t the only ones ex
peeled to be compliant. A newly aI'

rived Filipino nurse-or any A~ian 
nurse-isn't likely to be a!-lscrtive. 

The culture emphasizes group 
harmony, not speaking out. When a 
nurse doesn't understand some
thing, says one recruiter, she may 
keep silent to a\'oid losing face. 
She's heard that nurses can be sueci 
in this country, and she's terrified 
of making a mistal<c. 

"If the phone rang, I'd go the 
other way," remembers Fiol' de 
Guzman. who's been here 20 yem·l'. 
of her first weeks in an American 
hospital. She didn't w<lnt to risk 
mh~constt·tling a telephone onlet'. 

EffOlts to avoid self-a!-l!-lerlion 
can go to extremes. In a Ilortheast
erll hO!-lpilaI. for example. a nurse 
found that the light board had fall
t'n down on a paticnl':-; bcd. nathel' 
I han calling' engineering'. she hid 
the boarclllnder the hlanl<t·t. 

U ndel'l'tandabl~', lhis l~'p(' of he
ha \. ill I' l'an make .111 Al1IpriC:1II fl'e! 
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If You're A Nurse 
Who Loves To 1ravl 

... .; -: ~; . 

. -"," ~ 

This PaSSI 
Could Take You 

CHOOSE FROM OVER 80 GREAT LOCATI~ 
THROUGHOUT THE GREAT STATES OF HU 

INCLUDING FLORIDA, CALIFORNIA, ARIZONA 

The f lumilna ~Iohile ~urse Corps m 
make all the ri~htmo\"cs in your nurs 
e/ljll~·il1g exdiing 13.weck ·worldl 
assignments at Ilumana hospitals 
CCluntry- while enjo~'i/lg the S3me 1 
seniority as regular Humana nurse! 

!'/umana- it's just the ticket tn get 
going! 

Or. complete the coupon below. 
Human3lnc., Nursing Department, 5( 
Street, L()uis\·ille. KY 40201·1438. E( 

Name ___________________ _ 

Address ___________________ _ 

Cily ____________ Siale ___ Zip 

·Jj·II·phfHU,L __ '_._. __ . ___ ._. Ill". Tilllt' 10 Call __ _ 

Intere5led? Circle 28 on the Information C;' I. 
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11I.'I'\'OU~, but there al'e ~evel'al 
clJl\l'~e~ of action to impro\'e patient 
~;t("ely , 

'I'll(! !ir~t ~tcp i~ to alert ,vuur ~u
Jle\'\'i~ol', who tna,V decide lo ar
range further orientation fur the 
newcomer, 

To I'cduce language 11I'oblerm-. 
~pl'al< ~I()wly and ~imply, Why ~ay 
"ambulate." for example. when 
''\ntlk'' will do just as well'l Al' her 
ull(ler~tandillg increa!'el'. you can 
introduce phra!'e!' that are com
monly u~ed Oil the unit and on doc
tur:o;' ()rder~, 

ln~tead uf a~king a ne\\' arrival if 
~he comprehends something-the 
<In!-twel' i~ likely to be Ye!'-a~k her 
to repeat back what she thinks she 
un<ier!-tlands, That way. mi~c()n

ception:-- can be cleared lip before 
they lead to trouble, 

Finally. YOll can teach by review
ing unit procedures and pointing 
out, in a kindly way. \\'hat'~ expect
ed of her, Emphasize the impor
tance of documentation and ac
countability, You might offer to 
look at hel' charting, fur example
"Perhaps I can give you a few 
pointers," 

Orfel' praise, wherevel' possible, 
fur hel' clinical skills-"I can see 
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you've had a lot of experience !'tart, 
illg IVs"-or her patience, a Filipi
no trait that's often favoI'ably 1'1.'. 

nmr!<ed upun, 
This kind of interchange can 

build trust. which the new arri':iI 
may need to feel before she'~ Ct, • 

fOl'lable enollgh to ask fOl' help,: , 
Barnabas' Betty Lyon can te!'tii\ 
to amazing tnlll~fol'lnations, "At 
fil'~t, Filipino nurses are ~o timid
then they become outgoing and 
confident. " 

The teaching role, admittedl,'" 
constitutes an added burden for the 
rest of the staff. But, says Eng('L 
"if we're diligent. we can expecl I 

culleague who can soon share 0\ " 

load," 
"Soon" can be six months to a 

yem', according to most recruiter~, 
Decisive action by the hospital can 
speed lip the proce~~, Rose Hauer, 
I:N, MA, president of the Commi:-
~i()n on Graduates of Foreign Nur:-;
ing Schools. recommends "cultur::l 
committees"-which can exph\i 
Amel'ican jargon as well as cliffel 
ences in nursing practices-to hell' 
forei~n nurses adjust, One ho~pital 
developed an "Adopt-a-nurse" pl'O
gram, and another facility encour
aged American nurses to share 
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'llCit' apartments with new al'l'iv
·Is. Not only do such measures ori
·nt foreign nurses to what's ex

pected of them, they also help 
Americans understand their new 
colleagues. 

A stumbling block is 
only partiaJly removed 
While hospitals compete for foreign 
purses, the future of their efforts 
. as become cloudy. 

True, the Immigration ancI Natu
ralization Service, bowing to ap
peals from hmipital and nursing or
ganizations, has backed off on a 
plan that would have eliminated 
:,ixth-yearextensions of temporary 
work visas. These visas, though, 
used to be extendable even beyond 
::;x years. 

Now, the INS insists, six years 
\ ill be the limit. That's not enough, 
::ays Carl M. Shusterman, ./!). chair
man of the Southern California 
chapter of the American Immigra
tion Lawyers Association. Because 
of quotas, it can lake a Filipino 
nurse three to four years to obtain 
permanent status. If her visa runs 
(,lit before she has attained that 
~ ItUS, she'll still have to leave the 
c untl-Y. 

Legislation may produce a solu
tion. One congressman suggests 
that quotas be bypassed and per
manent status granted automati
cally after five years to nurses 
who'll commit to wol'ldng five mOI'e 
.rears in areas with the most severe 
.,h·lItages. Another suggests sim
p/ that extensions be allowed for 
UI to five yeaI'll. 
/~ven as legislative initiatives 

1~l1lel'ge, not everyone Clgrees that 
':I'acking down on professional tem-

fH 

pOl'ary visas was such a bad idea. 
Jack Golodner, director of the de
partment of professional employ
ees for the AFL-CIO, thinks for
eign nurses should be limited to the 
type of temporary visa that can't be 
obtained until an employer proves 
no American workers are available 
fOI' the job. Otherwise, Golodner 
argues, hospitals could continue to 
recruit foreign nurses, even when 
the shortage is over, thus keeping 
nursing salaries down. 

The answer to the nursing short
age, he believes, lies not in foreign 
recruitment but in increased sala
ries, particulal'ly for experienced 
nurses, and in upgraded 'vorking 
conditions. 

No one says Nay, but the re
cruiters argue that even if perfect 
conditions were to come about to
morrow, it would take years to get 
nursing school enrollments up to 
par. In the meantime, they insist, 
they are forced to keep looking 
abroad. 

Foreign recruitment raises ques
tions beyond its effect on U.S. sala
ries. Some observers decry the eth
ics of "raiding" other countries that 
are suffering critical shortages of 
their own-Canada, England, and 
Australia, for example, not to men
tion the third-world nations where 
health care generally is in short 
supply. 

"What makes the United States 
think it has the right to recruit 
from countries that need nurses?" 
asks Marsha Kelly, ItN. M~. director 
of public policy analYllis fOl' the N a
tional Council of State Boards of 
Nursing. 

But one recruiter fOI' a large 
medical center in New York City 

argues that foreign countries will 
benefit in the long run since nurses 
who return home bring back the 
latest ideas and technology with 
them. 
"'""Be that as it may, there are in:
creasing indications of "Yankee Go 
Home." An agency head reports 
that Australia, New Zealand, and 
South Africa won't always issue 
travel documents fOI' recruiting vis
its. The Philippine Nurses Associa
tion decries the "indiscriminate ex
port of nurses that bleeds our own 
country." India, among other coun
tries, won't allow the screening 
exam for foreign nurses to be gh'en 
there. 

This type of hostility--combined 
with other hassles-has made ~ome 
recruiters weary of a "stop)!ap" :'0-

lution that's become in~titlltiom\l
ized. Ending it, howe\'el" would 
raise other ethical problell1~. :-.; ot 
only does the economy of thl' Phil
ippines depend headl.\· I)n the ex
port of nurses, so do the hlJpe~ of 
thollsands of nur~e~. Ho~pital~ will 
have to look hard 'It the~t' i::,.:tll:'~ 
~omed<\\'. but ti)!ht now thl·~··I't· in 
no 1110o~l to philo::llphizl·. They're 
ju~t nftel' e\'el'~' qualifi(!d nurse 
ther can get. • 
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A Cure for the NUrsingi 
1m/JOlted Nurses Jlre Only a Short-Term Auswer 

- ---_._-_._----
By Sue tl.,n( 

',:.·:,,'1 ~ .• ; .... ~ .. J''':.r·''' I'M ----

A· "1~:ir:1'S hc<piL1ls arc so critically 
<h'lIt ,,( nUI~'S th:at th'!y arC' raid· 
in9, "-'reir.n (('untries to ~Ip rol,'c 

. :I,,, pr'lblr·ItI.l. 
~"'rnt)" cur:;cs (rom South Kore.:!, (or 

(·nmf1I~. ~re r.~~f'(l ill Fcbcua.ry but ;.-ill 

III i!ll: liltJ~ rdid II) Ih(' JYlI('nli.~1 Iong·term 
mil sinS! ,'lorl,1'7e ill the United Statl'S. 

rlc"i·rthclr .... ~. rN:rui~('rs r('prC'S('ntin~ 
h'··pit:lb ~:I<I ollY'r mrdic:d institutions :are 
m'l' hrr-.'ll1IinC! ,,11 o\'cr ti,e COllntr)" =.r.inS! 
"!I~I "'I'" r.":mitrr C.1!~ a "biddinS! .... ar· in ,;t'.,,, h '.,r nttr~.:> around the s::lobc. 

. ·,l;')n~· rc(,uitt'r~, .... ho tr:loJltion.,lly -.nu!Zht 
n::: ".~ traind in EurroPl! or C.1IL1da. ~re 
i!l·.'c,1:;b.::!y h.)ki:1:;: 10 Asia and 10 C:uib
I.- '"n countri~s for c.. .. 'l'1i,btcs. 

'1'lI(' K'.Ir(·~n o-.. ('/'!~a; [)':\clerm'!nt 
C"lp. fKllLI(I). ~ \:o"emment ar,enC'y, rc· 
c/:utJy ;.~t up its firs: U.S. dike in Miami to 
1'C'I"id.~ (>;,~r;c,'s employers with -.. eU· 
'1·I'hfi.~r "'Nkers tl) aleet ... orldrl'ide de-
n'1'I'I~. 115 rfirr<:: .. r. ].1e l!'''ln lIyun, noted 
Iht L,~t YCJf :U"n'~ thr~ U.S. recruiting 
~o:"n~o:'~ .,. h·l f'.lr 115 nurses from South 
~:I':"l·:t. 

'1 ~,:.'(' r~"lU':.'~;' c.~::le at a time v-hco the 
!· .. ·I:h K"r':1n ~o\l'rnm('nt is e.1ger to brn.;t 
it . rrr<tir.D. as a new irldustriaJ !l')"cr ,.-ith 
,.~. hll;..,1 b" ... ·h? .... ~Iore th;Jn 900 $o-)uth 
~:"r'!.'n nlll;l'$ ;mol mp.<Iic..'lI technici:Jns are 
I·'I·.~ "t:'I kinll in Saudi Anbia. and thc aurn
t'':'f 1)( n,tions requesting South Kore:m 
"',rkers c:'J:lli:lUes to rio;c. 

SoJuth Kcre.'I." nur-.c~ pL'lMil:g to come to 
the U.S .. 1re wgis:em! nurses "ith (our·ye:1l 
(On"p,e dc~ces. KOOCO in Seoul pro\ides an 
Er.gli~h stu~s pr~ to help thctn pass 
(·:;'1nlin.,:j·JnS givt'n br the U.S. Commission 
,.~ Grn<ll1~t!.'S o( For('lgIl NursinS! Schools 
ICGFr;~) .... ·hicb ~re rcquin'<i by the U.S. 
IrnmiF.r.\ti'm :tnd N~tur:1lizatiun Scnice. The 
I·.~'mln<ltions ~e ~cn t"'ice :mnu.,Uy at 35 
1<-<'3ti0:13 throlJl1;hout the ... orld. induding se"· 
.. n in the UnitC'.1 States. 

The nUlIll-:r of nu::~s t.1king thc CGFNS 
lest jum~ from 14.000 in 1~86 to 18,000 
l1st ye.v. 1k first 198..'1 e= in April is ex· 
r'~ted to <in'" 10.000 1I11ne$ who 'fish to 
pr.lctice i:l the U.S. 

Fl)r the past eight rears. CGFNS has ad
min~·t('rM ;6.425 euminations or reex· 
aminations to 4i.420 gr:tduates o( schools 
in 1()'1 countries. Of thc 47,420 s:radu<ltes 
"'00 h.,,·c t.1Kl'n or ret.1ken the CGFNS ex" 
:ams. 19.8-19. or 41.8 percent. h3"e 
:1chil'\'ed :t CGfNS certific.,te and :ICe el· 
iltible r"r "b~ in the l'.5. 

1)11~ rl'tT'Jitt'r. !Jurt Cutler. c:cecuti"e 
tlir~'(;I<'r u( R~lIk [ntcrn:ttion:tI A~ncy in 
Wt'~1 Ikmp ... tl.'~d. :-:.L ... 'lid Ih:tt 10 nurse, 
!I"II! ~'I(t" K!lrl'~ "ill work at ~e"" York's 
BmIL't ~,tllllidr'l "')<pital Cen!cr and in 
: :"W J"r7J'I' :II t."'!' Chnsti.,n 1I(,:llth c.1(I~ 
I,'UII!·r. C"I!I·r. "ho rt'rrescnt5 m.,jor hl)~· 
r:I.,ls in l1!i~I"is. ~fa<"',(hu~t'115. New York 
.1~d ~;t''''' 1-:! ~~\'. s.1id Ih.1t l.l1()0 nurses are 
,.1· ... 1.·1 ri~!tl ~~;:ty in these arp~5 .. He "ddcd 
"1" ~ tr .... ·'uf (~rf.tP."1 ntlr!"..c~. s"rn" hoc;pir.,Js 

and nursing homes may be unable 10 me<-t 
state st.3lfing requirements and w:iII ha"e to 
close. The h.vdcst·hit are.1S, according to 
C utlcr. include the Northe.,st, South Florid., 
~nd the West Coast. 

}t'on g \\1u Lee of Seoul, who signed a 
C1}ntract with the Bronx Municip:U Hospital. 
s.'lid she looks forward to acquiring aU the 
adV<1nced nursing tecbnology offered in the 
United St.,tes. Lee s:tid she worked fIVe 
yc;us side by side with Americln and Brit· 
isb nU!'SCS at CentnJ Hospital in Riyadh, 
S.,u<1i Ar:tbia. 

"Of all the nurses,· s.'lid Lee. "I was most 
impres.~ ...-ith u~to-d'te skills and medical 
blOwJNlgC U .5. nurses demonstrated there . 
~lId it made me think about furthering my 
nursirlR career in the U.S: With her inter· 
I'st in h03pice care ror the tennirnl!I' ill. Lee 
said she pL'Uls to open a hospice "':hen she 
r('turns to Karel. 

KYWlg All Park. aLw waiting (or her ;;sa 
since ['ccemiler. said sh".! 10"1'5 her profes· 
sion and w;]nts to learn aU she Cln about 
5ur~c..'lI oursin~. The unlimited educational 
opportunity. carccr ad"aoceml'nt and moo· 
etar)" renrd moti''lIted her to sign a con· 
tract ..;th thc BroQ.'t Municipal Hospital. 

"I 10~'e nursing. There are so m.'UlY hos· 
piL11s and eduCltiunai opportunities in the 
United States. I think I can leam more 
about surgical nursing O\'er therc and hope
(ully ,,;]1 earn more money.· P:1lk said. 

But the U.S. Embassy is said to be reluc' 
tant to grant working \i$3$. citiat thc fact 
th;Jt many nUl'$CS fail to return to Korea. 

Aj·SiI Sohn. coordinator of clinical ours· 
ing care at Brookcb.le Hospital Medical Cen· 
tcr in Brooklyn, N.Y., who knows roaoy 
nurses who had pre\;ously arrived from 
South Korea. said that American hospitals 
..;th acute nursing short.:Jges ask most (or
eili!ll nurses to stay on the job and help them 
acquire permanCllt residency. Sobu. who 
h.1S ~ in the U.S. 12 years, estimates 
lb.,t at least 2,500 Korean·bom nurses 
work in the Northeast • 

R
ecruiting 9f (oreign nurses no,," 
bas become so intensified th;Jt, 
said Cutler. "it's like a bidding war 
out there. Some even offer free 

bousing and a trip to Disneyl:utd." 
La December. Cutler beaded for the Phil· 

ippines and South Korea. He carried with 
!Wn English books to help' potential candi· 
dates pass CGFNS examioations. "Korean I 
and Ph.iIippine nurses are very good. Even
t\l.-lily, we are going tQ bring every nurse I 
v.-ho passcs her CGFNS eamination: s:ud . 
Cutler. Since 19i2. he has recruited -10.000 I' 
nurses. mostly from the Philippines. where 
EnlZlish is ";dely spoken. 

florida hospit.'lls, m.llIY of wlUch are 
h(';]vily dependent on foreign nurses. now 
11,1"e about 2.500 v;]c.'Ulcies (or registere<J 
nurses in 1 SO hospit.lls: said :iliJce Willis. 
director of human resources for the Florida 
1/L'~pital Association. 
. A 198" U.S. Department 01 lIe:11th and 

Ilu",~n $en;ce!'! rl"poft 'ho .... ~ that in· 1990 i . 

... ~---. _ Exhibit # 6 
2-18-91 HB 626 



~---,,-,,--,,-,-.. -----------------------=-. 

Shortage 
} 

The mO!>l frl"llllC'nlly 
cilN! rea~m~ fur Ih .. 
nursing shorlagt' .1fI· low 
pay. long hnur5 ~nd the 
nI'g~tj\'e jlll.1V.1' of Ilur~· 

jng. a5 "'ell ~s thl' "l·I:lin· 
jng l'nruUml'nt in nursing 
~hool~ al ~ hOlt' "'hen 

. the ,'r.ing- .. ho h'nd 10 

he sider and require' 
Ionr. .. r c:tr('-.1fe tht' 
fasll'St·r.ro"'inl! ~p:m('nt 
o{ the' U.S. p"pulation. 

B.1rb.1I'3 I.umpkin. di· 
r('('tor of p:ovt'mme'nlal 
r .. L,tions filr Ihe Flori,l:! 
Nurr.e As.<;Ol·iatJon. Solid 
that Iod.,y·s Ont"'On-ooc 
c.lre c; just ·c~I'I.~!inr.: .L~ 
nursing ~hort;Ip:I'S :trl' 
most acule in ~Ul h ~r<" 
ci;tlt)· .lI'C:l5 35 1:l'1Ontol· 
II!!)'. \:eri.,tril· (I'ntcrs :Jnd 
high·lt'Ch·rt'laa,! i":('II' 
si\'l'-<:1re ullits. 'r: ;\:Ilt 
now. v;e (uuM U~ 5.()'JO 
to j ,000 nurses in Flor' 
ida. Five fcars liN, IWo 
nur:;('s ",ilh ~upp"rt {X'r· 
scnnt'! ('ould c.'re for 25 
I.Je<ls; lod:!)' you nCl·d fum 
nur~s: LllIIlpkin 'Ii<t. 

F:''1I1'r: .1f1 fll:t. ['71. cl",J /,c':r. IH.11 uuhrtk /oI,y;.-i t.'1"~' 
i~ (l .<:"1".1 h,'!"til.zi. 11t,y rU,' Iw? "r 1/'( ",a".v S,r.tlh 

Grim:tldi SoUl lh.,1 of UIC 
nation's 1.9 million regis' 
tcn-d and licen~ nun:<'S. 
1.5 milli"n arc acti\'e in 
Dursing. a higher partie' 

l\", •. "" nrl'.'n If/'O I,·rr,. tlrt/iull" pracllce In IIlr H5. 

the 511~1'ly 1)1 r"P.1""rcd nllT:;r:< with b;1(h· 
clnr'~ der.r~5 ."ill tX' "13.(1(J1). /\t the s.,me 
ti·II('. Il!t' dt.:m~n;l 1I'.iJ1 he 1103.(100. ~'id ur· 0' Grim,'''i. pnulic rcl~!il)ns director lor the 
,'/w:riGtn Nllr .. ~:s /\s",.x.-L,lion bnscd in SI. 
Loui~. ~f('. 
·rr~re h'~ ~n a 2:1 r'.'rc,=nt ;lee line in 

nur~ill~ rdl",,1 cnrollment since 1983, s,'tid 
GIim.,I<.!i. ·WI! are I~IJ,-inr: about thou!'3nd, 
c! JX'<'plc "h"n tho U.S. is turninR into a 
hcallh-c,~e f'JCu~,(!(1 StX'ictY-5pendinR 
m"re Ih.,n $1 hillk'n a rj.,y in health care.-

I\c("ording to the Am!.'ri,..,n I/O$pital As· 
~nciation's Di·.;~ion of ~ur~iny.. the ":leaney 
r;tte fcr f'·gi~t!.'re-:! nur~s in hospitals more 
th.,n d~uhled bet .... "en 19~5 and 198~, go
inr, from 6.3 to 13.7 {,<"rcenl. while eoroU
ments in Dursing sr.hools b:n'e been de
creasing at a r:lte of 10 percent ;1 )'c.'U' for 
the r~!:t three years. Morro,·cr. 35 lIWI, 35 
·10 ~rc"nt d all rCglstere-:i nurres ma1 
11.,,'(' lefl tho:' fidrl to plln'ue other c.lI'ccrs. 
Me,nwhile. nllrsinl! e~rts project the de
cline in nursinfl !'thO'll enrollments to wors
cn throUl~h the mid· \ ~~. 

TIle hip;h \3.i l~rr"nt r.1le rdlccts ., 
laq(e nllmtv-r of v:>r:!nties in ptXitiilns de"l· 
inv. ,·.it'" .,cut~ly illl'~ti~nt~. l'.,id Rill Lo""''''. 
st;tti-'id:1n ill thl' f)i\·i~i·," of Nur~inl! at the 
U.S. ruhlic IIl·:tltlt Ser.·ice. 

'111('r,= ;tre nlfr~'''; nut there. hUI ",hy 
t1t'~)':If'! not "'orki"~ i~:tll ~recl1l,'lion-you 
.I"o't know Ihe r('~' C:tll""': qid 1..0$0''''. 

IIIIS ~('!f",1r" Ot .. 1"'''''':'1 is looking ~t 
Ih,. n!lr-in~ ,hnr1.,r.,. i"-Jle :Jnn is ~ctlinr. lip 
.. rnm."itt~p (or ., ,r,·/t'rpn-:c ""1 Ihe nurs· 
i,,~ Je:hmf;1~" (''1ri,' rhi-: ;'n11' .• ! I :' I ( 

iPJtion r:lte lh.,n in the last 
20 ,t'ars. But the tk-mand for registered 
nurn.-s outside the hnspital has grown. \\ith 
n",ny Dew opportunities to work in aontr.l· 
dition.:tl. ~tnbul:tlOry CU'e settin~, such as d.,)' 
SUlI!Cry clinics. h,JtIlc care agcllCics and oth· 
crs competing for the shrinking pool of 
nur~. 

In rl'Sponse to the 3cute short.,ge of rpg· 
i~terr.d nurses. the AmeriC!ll Or?;tnir.ltion of 
Nurse Exccuti\·cs. the Americ:tn As.<Iri,tion 
of CriticJl-C.lI'e NUC"'..es. the Americtn lIos· 
pit.lI As.'IOC'i.,tiolrl .md other advoc:IC)' groups 
h.,ve L,unchcod a c::tmp:Ugn 10 recruit more 
young people ioto nursing. 

Others are lobbying for legisL,th'e action 
on the state .md fedcrallc\'cl 

F
oreign gr.Jduate nurses ..;n not per· 
m.1IlC!IUy soh-e the u.s. nursing 
shortage. s:1id LWllpkin. '"1ney bum 
out. ~1St 3S American nurst'S do. 

They return home or go 00 to find olber ar· 
CJ5 of work. like American nurses, 3Ild mo,'e 
out of nursin!!: 

With the advent of the \\'OItle!I' 5 !III)\'e

ment. women tod.,y have career choices they 
did not have 2S years ago. Currently. 9i per· 
cent of nurses are \\'Omen and their starting 
!'.1L1riC5 aver:lge 522.000 3 ycar. 

"\Th3t thC!'l" bright yOWl!! \\'Omen are s.,)'. 
ing. - s.,id Lumpkin. "is-alter 20 years of 
prxtice. nur:.t'S ,.111 be still tn:Jkin!! $33,000. 
",h('re:ls ('n~rs. bwyers and I\'ontl'n ill 
01 her profes,ions ,,111 triple /ltri, S.,bril<5: • 

Sue /lO"/( is "Mn, ol Amrri·A.<ia j\'crfS, II 

""lion'" nt'U'rf"tf!':r /0' Asian AmericlIns 
M.<rd in Allam'mlc Sprirrl:s. Fla. 

--J...1 ____ _ 
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4. vlhat are the implications for the future: riA ~ QE t(U.B.S1Ma 
's MQNIA ____ ... ____ .:. 

Projections for the future are not enCOUragingj'~ In the short 
term, the quantity.of care provided by the exiing pool Qf RNs 
will be difficul t to increase. Furthermore, i the long' te~iiz:' 
the Commission believes that the future supply of RNs will not be 
adequate to meet anticipated demand. There is considerable 
evidence to suggest that the demand for RNs will continue to 
increase, but that there will not be a commensurate expansion of 
supply. 

a) The available evidence suggests that increases in the short
run supply of RNs will be difficult to obtain, given the 
current conditions of the RN market. 

o The labor force participation rate of RNs has escalated in 
recent year,s and is at an all-time high (nearly 80% in 
1984). This employment pattern is not consistent with the 
supposition that many nurses are available for employment 
but have not yet been induced to enter the labor market. 
Changes in the RN labor force participation rate of the 
magnitude required to fill reported vacancies are unlikely 
to occur under the existing working conditions and wage 
structure. SUbstantial improvements in compensation as 
well as in working conditions seem necessary. 

o It may be possi~le to increase the hours worked by part-time 
nurses, although such increases alone may not solve the 
nurse shortage and may not be easy to achieve given the 
scheduling problems related to nurse employment. Many 
nurses work part-time due to family commitments and the 
difficulties associated with shift rotation. Flexible 
schedules and benefits such as child care would probably 
be helpful in this case, in addition to wage increases. 

o Foreign nurses cannot be relied upon as a source for 
~ignificantly increasing the overall domestic supply of 
RNs. Expansion of the use of foreign nurses is problematic 
because of a number of factors: the limited supply of 
qualified nurses in source countries; u.S. immigration and 
foreign emigration restrictions: language barriers which 
potentially affect perceptions of service quality; and 
state licensure requirements. Beyond these factors, the 
propriety of drawing nurses from countries which may 
themselves have serious health care needs is of concern, 
as is the desirability of relying on foreign sources to 
solve domestic shortages. 

8 
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ay, Fp.bruary 17, 1991 

Darbar~ Booher, MNA StRff 

NOJllil:lOSSV S3S~HH' , ... ," '£ X /{If3.I.T g 
l66l 61 8:: - /If!; &7;)& 
Cl3J\1:3~3,- j/t/rl 

following tesLilllul'lY to ~ppo~ House Bill 626 

i"q on Monday, Feg. 18: 

COmrtl1ttec 

present "Statutes and ~ules Relating to N1.lrsing" provides for licensing 

of nurses from Canaaa. The Montan~ State Board of NurBinq should have the 
I . 

au~horlty and responsibility of determining specifie lieeneing requcets 4nd 

th~S 1s currently available in the above mentioned St~tute. 
A ahortage of professional nurses in Montana should not panic U8 to "· .. If:'!.,\ken" our 

I -

li~ensing rules. We must not relinquish our standards for quality health ~ar~ 
; 

fo~ Montanans by risking the licensure o! those that may not be qualified. 
! 

Canadian nurses might be a ~esouree bUL schools in Canod~ are not equal -
i 

some might have similar standards to those in Montana but other~ do not have 
I 

cqmparable educational requirements - it i6 the re$ponsibility of the State 
I 

Soard of Nursinq to investigate nursing programs as request.s [ut" licensu.r.1..: 
I 

a:r.e received. 

I 
TO! assist with fillinq nurse vac3ncies in Monl.<.1UCl other resources ~holllc1 be ii' estigated: e.g. i a, encouraging unemployed nurses to consider E'_.IIIployment; 

b 0' providing salaries comparable with nurRinq salaries 1n similar ~itu.:1tions, 

c.1 encouraging "upper mobility" both 1n employmenL and education and d. 

i~cre')Sing t.he numbers of students (nursing) in our cun: ent profccBional 

nJl'l'Iing ecluc;~tion;;ll prl:;lgrmtls. 

TJank you /7~~ ~_--,-.,-c.L.' 
MIllY GuLkoski, MN/ RNC - nurse eduoator 
3~4 N. 18 

Bf~em~n, MT 59715 
pone 587-3242 UL 9q~-J783 

I G,I 
I -.~., 

I 

'. ,,\ 
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Senate Taxation 
February 3, 1987 
Page Two 

He said the 15% interest would deposit $17.5 million 
directly into the general fund and the other portion of 
the ,deposits, $21 millipn approximately, would go into 
the state" equalization account for public education. 
The public education account is used to finance the 
foundation program and if the revenues generated to that 
account are insufficient, the general fund makes up the 
difference. 

Murdo Campbell, Montana Coal Board, gave testimony in 
support of this bill. He furnished the committee with a 
resolution adopted by the Coal Board, attached as Exhibit 2. 

Bruce Moerer, Montana School Board Association, gave 
testimony in support of this bill. He said while we 
do not think it is the most desirable situation, we 
are not in the most desirable situation. When we are 
asked the question where are we going to get this money 
for the foundation program if we don't use this, we do 
not have a good answer. 

OPPONENTS: Eric Feaver, Montana Education Association, 
gave testimony in opposition to this bill. Again the 
Governor ha~proposed, and 'the legislature has the 
opportunity to endorse, a cap on the education trust. 
Clearly the foundation program needs the money but he 
does not support a c~p on th~education trust. 

QUESTIONS ,FROM THE' COMMITTEE:, Senator Eck asked Senator 
Van'Valkenburg if a pay back: provision has be~n considered 
and' how he ~ould re~ct to that idea . 

.. 
Senator Van Valkenburg said certainly we want to rebuild 
but he would need to know the source of funding for the 
pay back before commenting further. 

Tom Crosser said he did not believe any consideration 
was given to a pay back., He said he did not participate 
directly in the preparat10n of this legislation. The 
cap will discontinue at the end of the biennium and the 
distribution to the education trust does pick up at that 
point in time. 

Senator Van Valkenburg closed. 

CONSIDERATION OF SB 224: Senator Eck, Senate District 40, 
presented this bill to the committee. She said this bill 
addresses what is an acceptable method of paying gasoline 
distributors in the state. She furnished the committee 
with information conc~rning evaporation and shrinkage 
and cost of collection allowances provided by various states 
for motor fuel tax, attached as Exhibit 3. In 1952 the 
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distributors were allowed 2% of the six cent tax and all 
we had ~t that time was a six cent tax. Since that time 
the cost of gasoline, of doing.business and the amount 
of tax have all increased. The gasoline distributors are 
asking for 2% of the total tax instead of 2% of the six 
cents. 

PRopmmNTS: Doug Alexander, Montana Petroleum Marketers, 
gave testimony in support of this bill. A copy of his 
testimony is attached as Exhibit 4. 

Steve Visocan, Visocan Petroleum, gave testimony in 
support of this bill. There are several areas in which 
he sees a cost associated with the gasoline tax. They 
buy the fuel and pay the tax at the time the fuel is 
purchased rather than based on the sale of the fuel. He 
said we also have a tax on the inventory. There are 
losses due to evaporation and shrinkage. He furnished 
the committee with a copy of an invoice showing the 
gross amount. of gallonsand net gallons. The net gallons 
would reflect the loss due to'shrinkage. See attached 
Exhibit'S. Another. area is ,interest on· the tax. They 
have sold a significant volume'of fuel, 'and of $453,000 
sold, $90;OQO of th~t is t~~~His interest cost. is 
,about.$10,877~ Another arei~i~in collecting the tax 
and preparing,the'report/;;They furnish a good form to 
work with but it isjnot'a~~~sy task and ~equires~a lot 
of time~.: The'yhire,,'aperso:q+l/2 time ona;"full time 
basis' to: collect data, 'and •. make. sure they are. properly 
paying. the state for:'the tax~ It costs them $4,800 
to pay this individua~at$~.OO per hour for this service. 

OPPONENTS: Gary Wicks, Director, Montana Department of 
Highways, gave testimony in opposition to this bill. He 
said his main concern is the amount we are dealing with 
here. He referred to the fiscal note and said his numbers 
are consistent with that. If,the bill passed, as written 
now, we are talking about {ncreasing the amount of money' 
they receive $886,000 for the fiscal year which would 
end in 1989. It would go from the curren~ $546,000 
if the current gas tax says at 17 cents a gallon. If 
the legislature approves the increase that passed the 
House of three cents a gallon, the shrinkage allowance 
would go to $1.2 million. That is about a $1.7 million 
deduction from monies that would otherwise go to build 
Montana highways. He said we have a difficult time 
getti~g a fuel tax passed by the legislature and it 
seems that as soon as we get one passed there are effo~ts 
made to take the money away before we get the opportunity 
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to put it on the board. There will be other bills that 
will.impact the Highway Depa,rtment. The Highway Depart-, 
ment ~nds up getting,~airly:'less than more people think.· 
He listed where the money goes to, leaving a balance of 
$24-25 million. He said that is what is left over for 
the highway program and that is why $1.7 million does 
mean something to the Highway Department . 

..t~an.4i.i.Tr:ii§.;p.tl~Sf1ti;;;.Mo·n tana:A~t~mobi·:e;~~··~t0, 
~<a,:y.e!::testimony~i'n~l'opposi tion ~'to thi sl';bil~;a. He said the 
9~~e,t is not ~mething t~t they disagree with, perhaps 
~l.S; slightly .£.equi'table~ He does share the same concern 
that Mr .. Wicks expressed, the amount of money that does 
not go to the highway earmarked account that should come 
off the ,top. 

QUESTIOclS FROM THE COHHITTEE: Senator Bishop asked 
Steve Visocan what impact this will have on his own 
business. 

Steve Visocan said if the increase goes through he could 
estimate it would be around $8,000 to $10,000. 

Senator M~zurek asked Mr. Visocan what the present 
shrinkage allowance yielded to him. 

Steve Visocan said around $5,000. 

Senator Eck asked !~orris Nichols to comment on the informa
tion she furnished ,to the committee in Exhibit 3. 

~~'hi~~i~~~~\~~~~ ~~:~e~t~;e:l~~~' ;o~~~h~n~n~~~i~~e~~r 
is no ~onsistency. Some states allow a percentage and 
o.the~s~ll,:w a flat figure. ~fSme·~~t?J:es~"I:row""'!~lsna£e", 

ItP~t}:i~e:Tf.'~~i.l:,.~~~ There are no two states the same. 

Senator Mazure~ asked Mr. Nichols if they have ever 
figured out what each percent is worth in a dollar 
amount to the distributor. 

Mr. Nichols said he could get that information. 

Senator Eck closed. 

FURTHER CONSIDERATION OF SB 200: Senator t1cCallum 
appointed Senators Brown, Hirsch, Neuman and Severson 
to a subcommittee to review this bill. Senator Brown 
was appointed Chairman. 
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Jes Hirsch called back, we talked about S-224- the shrink bill. He 

remembers distinctly the back and forth conversation about jobbers trans-

mitting shrink money to the dealers. He is going to get a transcript of the 

hearing, talk to the Legislative Council, talk with an Interim Legislative 

Committee and talk to Jerry Devlin to bring this before the Revenue 

OVersight Committee. 

1-21-88 

Talked to Dorothy Eck, (sponsor of Senate Bill 224) about the fact that 

shrink money in almost all cases statewide was not being transmitted to the 

dealers, as was told to Senate Taxation Committee in the hearing in Helena. 

She said Doug and Rona Alexander had helped her with the bill,she would call 

them. She would call me back. She said perhaps a meeting between dealers 

and jobbers was in order. I said: yes most certainly. 
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TESTIMONY OF STEVEN C. BAHLS fie ~~~ 
Professor of Law 

University of Montana School of Law 
N.fissoufa.~ 59812 

before the 
HOUSE BuSINESS AND EcONOMIC DEVELOPMENT COMMITTEE 

OD February 18, 1991 
in support of 

House Bill 741 
(An Act Generally to Revise Montana Nonprofit Corporate Law) 

I am the Chair of the State Bar of Montana Corporate Law Revision Committee. I also 

serve as a member of the board of two Montana nonprofit organizations: the Missoula Public 

Library Foundation and my local church, both of which are incorporated under the Montana 

Nonprofit Corporation statute. 

House Bill 741 (An Act Generally To Revise Nonprofit Corporate Law) is a companion 
-, 

bill to House Bill 552 (An Act Generally To Revise the Montana Business Corporation Act). 

As the State Bar's Committee considered the business corporation law in the fall of 1989, 

members quickly observed that there are more similarities between business corporations and 

nonprofit corporations than dissimilarities. Both are incorporated in the same way, both file 

documents with the secretary of state, both have a governing board and officers, members or 

shareholders of both generally elect the governing board, both have bylaws, and both have 

special rules about selling substantially all their assets, merging and dissolution. 

The Committee also observed that the nonprofit corporation law in Montana was even 

less clear and less up to date than the business corporation law. Montana's nonprofit 

corporation laws have not been substantially updated since 1967. I suspect that while the 

corporate bar has been vigilant in monitoring the business corporation laws, we have been 

less vigilant with respect to the nonprofit law. Professor Harry G. Henn of Com ell University 

Law School was correct when he observed: 
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Nonprofit organizations have been the neglected stepchildren of modem 
organization law. The law historically has given nonj>rofit organizations, 
like Cinderellas, the hand me downs of their half-siblings, the business 
organizations. " 

Henn, "Statutory Trends in the Law of Nonprofit Organization," 66 Cornell Law Review 1103, 
1104 (1981). 

House Bill 741 gives us the opportunity to correct that problem in Montana. 

It is, indeed, increasingly important to provide the nonprofit corporation community 

with the same unambiguous laws provided to the for-profit corporation community. Forty-five 

percent of adult Americans act as volunteers for charities, averaging 4.7 hours of contributed 

time a week. Approximately 11.5 million people (nationally) serve on boards of nonprofit 

organizations. Nonprofit organizations employ 6% of the work force. Up-to-date, workable 

nonprofit laws for nonprofit corporations are a must. 

The Corporate Law ?evision Committee spent 18 months studying this problem. As 

with its proposed revisions in the Business Corporation Act, the Committee based its 

proposals largely on the Revised Model Act prepared by the American Bar Association. The 

Committee recommends the ABA Model Act for three reasons. First, the American Bar 

Association based its Model on thorough research. The American Bar Association surveyed 

nonprofit organizations throughout the nation to ascertain what legal problems they faced and 

how those problems could be solved. The American Bar Association circulated more than one 

thousand copies of its initial draft to nonprofit organizations and others. After eight years of 

studies by the nation's top nonprofit organization experts, the ABA proposals were finalized in 

1987. Second the initial ABA Model Nonprofit Corporation Act provides the basis for our 

current Montana law. Updating the Montana law with the ABA revisions only seems 

appropriate. Third, the ABA has supplemented its Revised Model Act with a volume of 

Official Comments. These comments are extremely useful when applying the legislation. 
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Once the Committee decides to base its proposals on the Model Act, it engaged in a 

careful analysis of the Act. It did not blindly adopt the proposals, but retained important 

aspects of cUITent Montana law, such as Montana's limits on liability of volunteers and 

directors. (Section 91 (6» 

The Committee published an exposure draft of its proposals in June of 1990. It 

solicited and received comments from the nonprofit corporation community. Comments were 

favorable. The Committee's proposals were finalized and circulated in October of 1990. 

The legislation is quite lengthy in that it entirely restates the law concerning corporate 

governance in nonprofit organizations. I wish to highlight several objectives of the 

Committee; other members of the Committee will speak in more detail on specific sections of 

the law. 

The overriding objectives of the Committee were to improve the law, to clarify the law, 

and to eliminate unnecessary rigidity in the law. 

IMPROVEMENT OF THE LAW 

There are three basic types of nonprofit organizations: religious organizations, 

nonprofit organizations that primarily benefit their members (like a country club or trade 

association) and nonprofit organizations that primarily benefit the public (like the American 
-

Red Cross or a private college) (Section 16(1». Each of these organizations should be treated 

differently in the eyes of the law. Religious organizations should largely be free from the 

scrutiny of the state (Sections 20 and 83). There should be maximum flexibility to corporate 

government to accommodate their religious hierarchies and beliefs. Nonprofit corporations 

like country clubs should be governed more like regular corporations. Members should, if 

permitted by law, be able to transfer their members or have the organization buy them back 

(Sections 43 and 49). On the other hand, the law should encourage nonprofit corporations, 
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like the Red Cross, that are chartered for a public purpose, to make sure that they do not 

operate for the private benefit of their officers and directors. 

Montana statutory law currently treats the local church in the same way it treats a 

-country club or a trade association. To fail to distinguish between these nonprofit 

corporations is to force a square peg into a round hole. To address this problem, courts have 

frequently fashioned ad hoc and haphazard rules to distinguish between these organizations. 

These rules are unclear and often unevenly applied. The new legislation sets forth clear rules 

governing each type of organizations, but generally allow some flexibility for each type of 

corporation to modify those rules in their charter. 

CLARIFICATION OF THE LAW 

This bill also clarifies Montana law, just as the Business Organization bill clarified 

Montana law. Clarity in the law avoids needless litigation and adds to certainty in planning. 

These provisions are good examples: 

• Indemnifu:ation. While Montana law, as it now exists, provides substantial 

protection to officers and directors of nonprofit corporations against liability, the 

law is largely silent as to when and how a nonprofit corporation may (or must) 

reimburse its offi~ers and directors for liability they incur when acting for the 

corporation. The proposal allows nonprofit corporations substantial flexibility in 

establishing policies in this regard, while at the same time protecting officers 

and directors (Section 101 through 109). 

• Duty of Loyalty. Courts carefully scrutinize transactions between nonprofit 

corporations and their officers and directors for conflicts of interest. The 

standards, however, are not clearly defined by the courts. As such, the 

Committee proposes specific conflict of interest rules that balance the need to 
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balance the need to preserve the public perception that nonprofit corporations 

are worthy of trust, while at the same time allowing those organizations to deal 

with directors who might also be officers of financial institutions, landlords or 

other businesses. Directors who act in good faith and meet the other standard 

of the proposal are protected (Section 92). 

• Derivative Actions. The statute is currently silent as to the ability of a member 

of the corporation to sue the director derivatively (in the name of the 

corporation) if they stray from the nonprofit purpose or otherwise mismanage 

the corporation. The bill provides specific standards to limit these actions when 

the risk of a harassment lawsuit exceeds the public interest in allowing those 

suits to go forward (Sections 50 through 56). 

The law also clarifies the ability of the Attorney General to supervise these nonprofit 

organizations. Under existing Montana law the Attorney General may sue to dissolve a 

corporation if it acts in an unauthorized way or it may seek to enjoin a corporation from 

performing unauthorized acts. The rationale is that the Attorney General represents the 

interest of the public in insuring that a charitable organization acts to accomplish its 

charitable purpose. The existing law better defines the ability of the Attorney General to 

petition a court to intervene in a nonprofit organization (Section 19). Two points should be 

noted. 

(a) The bill limits the Attorney General's power to intervene in religious 

corporations, for fear of unnecessary interference with the free exercise of religion. 

(For example, see Sections 20 and 83.) Likewise, the bill limits the obligations of 

organizations operating primarily for their members to give the Attorney General 

notice of important corporate action (Sections 106, 124, 131, 136). With these 

organizations, members who have an economic interest are best suited to monitor the 

corporation's activities. The Attorney General's greatest power is to petition a court to 

5 



~ '.ule )'Stlnt
.

1 

,,.. me' ~ 

Exhibit # 12 
2-18-91 HB 686 

stop nonprofit corporations that are organized to benefit the public, from violating its 

charitable purpose. Examples of fraud and self dealing by charities are too common. 

This bill will allow the Attorney General to take steps to help stop these abuses. To do 

so will increase confidence in nonprofit organizations. 

(b) Even when the Attorney General may intervene, his power is limited. 

The Attorney General cannot actually intervene in the affairs of a nonprofit 

corporation. As a general rule, he can only petition a court to stop actions that violate 

the charitable purpose (Section 19). 

ELIMINATION OF NECESSARY RIGIDITY 

Finally, the law allows increased flexibility. It expressly permits many management 

practices now used by nonprofit organizations. The proposal specifically allows self

perpetuating boards (Section 77), makes it easier to call and hold meetings (Sections 60 

through 65), makes it easier to structure an organization with delegates (Section 57), allows 

more flexibility in methods of choosing directors (Sections 60 through 65, 77), allows directors 

meetings to be held by phone and generally simplifies corporate governance (Sections 85 

through 90). 

I should make it clear that the bill applies to nonprofit corporations incorporating only 

under the general nonprofit statute. It does not address those organizations incorporated 
.. ~ 

under specific sections of the Montana Code that address specific types of nonprofit 

organizations. As such, it does not address credit unions, cooperative associations, 

agricultural associations, rural cooperative utilities, cemetery associations and those religious 

groups under the Religious Corporation Sole statute. 

House Bill 741 will make it easier for directors to manage a nonprofit corporation 

because the law is clear, yet flexible. Adoption of House Bill 741 will provide nonprofit 

organizations with the same up-to-date law as for profit corporations. 
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HOUSE BILL 741 
STATE BAR OF MONTANA 

CORPORATE LAW REVISION PROJECT 

Steven C. Bahls, Missoula, Chair 
Robert Murdo, Helena, Vice Chair 

Karla Gray, Butte 
Garth Jacobson, Helena 

Bruce MacKenzie, Great Falls 
Robert G. Michelotti, Jr., Billings 

Robert Pyfer, Helena 
Jeff Pence, Bozeman 
Bob Goodale, Circle 

House Bill 741 was drafted by the Corporate Law Revision Committee of the State Bar of Montana. This Executive 
Summary discusses the drafting process and the material provisions of the bill. 

IMPORTANCE OF NONPROFIT CORPORATIONS 

The law governing nonprofit organizations has not historically received the attention it deserves. Professor 
Howard Oleck observes: "American society has consisted, to an extraordinary extent, of voluntary associations of 
persons and organizations not for profit, but for the public good" H. OLECK, NONPROFIT ORGANIZATIONS 
AND ASSOCIATIONS "(1980). Approximately 11.5 million people (nationally) serve on the boards of nonprofit 
organizations. C.N. WALDO, A WORKING GUIDE FOR DIREcrORS OF NONPROFIT ORGANIZATIONS xi 
(1986). Nonprofit organizations employ seven million worleers (6% of the worle force in the U.S.), contributing 
$228.2 billion to the national economy. Reiss, The Hidden Economy: The Nonprofit Sector, MANAGEMENT REVIEW 
49 (July 1989). In addition, 45 percent of all adult Americans act as volunteers for charities, averaging 4.7 hours of 
contributed time a week. Id. at 50. Up-to-date laws for nonprofit organizations, as such, are a must. 

BACKGROUND OF THE PROJECT 

On July 7, 1989, Gary Spaeth, President of the State Bar of Montana, appointed a special Corporate Law 
Revision Committee. The objective of the Committee was "to review Montana's corporation statutes and to propose 
to the 1991 Legislature necessary and desirable revisions aimed at providing the business community up-to-date and 
unambiguous laws addressing corporate governance." 

The Committee, in accordance with its charge, limited its review to matters of corporate governance. Corporate 
governance issues are currently addressed in Chapter One of Title 35. For nonprofit corporations, corporate 
governance issues primarily deal with the relationship between a corporation and its members, directors and officers. 
In addition, corporate governance issues, to a more limited extent, deal with the relationship between a corporation and 
state government (particularly the secretary of state) and creditors (particularly upon the dissolution of a corporation). 

1 



As such, the Committee did not examine taxation, workers' compensation and other issues outside the scope of 
corporate governance. 

The membership of the Committee was a broad spectrum of attorneys including those in private practice and 
those employed by government, a nonprofit organization, private industry and academia. Committee members had 
expertise in all aspects of corporate governance including closely held businesses, publicly held businesses and 
nonprofit organizations. The Committee members' employers have generously provided the services of the Committee 
members. 

The Committee members have met numerous times since their appointment, reviewing the American Bar 
Association's Revised Model Business Corporation Act, the Revised Nonprofit Business Corporation Act and 
legislation from various states. The Committee took into consideration the interests of nonprofit corporation members, 
directors and management, as well as the interests of the State of Montana and its citizens. 

HISTORY OF THE ABA MODEL ACTS 

The Committee's proposals are based largely on the Revised Model Nonprofit Corporation Act (1987) 
("RMNCA") prepared by the American Bar Association. The current Montana Nonprofit Corporation Act is based on 
earlier versions of the ABA Model Act 

The RMNCA is the first complete revision of the ABA's Nonprofit Corporation Act since 1964. The drafters of 
the RMNCA used, as their starting point, the California Nonprofit Corporation Act The ABA's Subcommittee on 
Model Nonprofit Corporation Law, composed of leading experts in the area of nonprofit corporations, circulated over 

lone thousand copies of their exposure draft to nonprofit organizations, the IRA, academics, accountants and others. 
The ABA proposals were finalized and adopted in whole or in part by several jurisdictions. Other states are 
considering the law. See Hone, Aristotle and Lyndon Baines Johnson: Thirteen Ways of Looking at Blackbirds and 

i Nonprofit Corporations -- The American Bar Association's Revised Model Nonprofit Corporation Act, 39 CASE 
W.RL. REv. 751 (1988). See generally Moody, The Who, What and How of the Revised Model Nonprofit 
Corporation Act, 16 N. KENT L. REv. 251 (1988). 

• 

• 

• 

• 

The Revised Model Nonprofit Corporation Act is generally parallel to the Revised Model Business Corporation 
Act (House Bill 552). 

Because the Bar recommends staying with the ABA Model Acts, existing forms of articles of incorporation now 
on file need not be amended. The basic principles applicable to corporations remain largely unchanged. 
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ADVANTAGES OF THE PROPOSED REVISIONS TO THE 
MONTANA NONPROFIT CORPORATION ACT 

The Committee's proposals for the Montana Nonprofit Corporation Act are parallel to its proposals for the 
Montana Business Corporation Act, except where policy reasons indicate a different treatment The objectives of the 
Committee, when revising the Montana Nonprofit Corporation Act, were (a) to clarify, (b) to modernize, and (c) to 
simplify the law relating to governance of these organizations. 

Because of the dearth of court decisions regarding nonprofit corporations, questions that are not addressed in the 
statute create substantial uncertainty for nonprofit corporations and those who represent them. As such, the Committee 
proposals clarify the following issues that would otherwise be left to the courts: 

a) Increased Flexibility. The proposal specifically allows self-perpetuating boards, simplifies filing 
docwnents with the secretary of state, makes it easier to call and hold meetings, makes it easier to structure an 
organization with delegates, allows more flexibility in methods of choosing directors, allows directors meetings 
to be held by phone and generally simplifies corporate governance. 

b) Indemnification. While Montana law, as it now exists, provides substantial protection to officers and 
directors of nonprofit corporations against liability, the law is largely silent as to when and how a nonprofit 
corporation may (or must) reimburse its officers and directors for liability they incur when acting for the 
corporation. The proposal allows nonprofit corporations substantial flexibility in establishing policies in this 
regard, while at the same time protecting officers and directors. The substantial protection against liability the 
existing law affords officers and directors is preserved. 

c) Duty o/Loyalty. Courts carefully scrutinize transactions between nonprofit corporations and their 
officers and directors for conflicts of interest The standards, however, are not clearly defined by the courts. As 
such, the Committee proposes specific conflict of interest rules that balance the need to balance the need to 
preserve the public perception that nonprofit corporations are worthy of trust, while at the same time allOwing 
those organizations to deal with directors who might also be officers of financial institutions, landlords or other 
businesses. Directors who act in good faith and meet the other standard of the proposal are protected. 

d) Derivative Actions. The statute is currently silent as to the ability of a member of the corporation to 
sue the director derivatively (in the name of the corporation) if they stray from the nonprofit purpose or 
otherwise mismanage the corporation. The Proposal provides specific standards to limit these actions when the 
risk of a harassment lawsuit exceeds the public interest in allowing those suits to go forward. 

e) Rights of Members. The proposal clarifies the rights of members of mutual benefit associations, if 
pemlitted by articles of incorporation or bylaws, to transfer memberships (for consideration) and receive 
distributions when a corporation dissolves. Members of religious corporations and public benefit corporations do 
not have this privilege. 

t) Dissolution. The abilities of creditors and injured plaintiffs to recover against the assets of a 
dissolved corporation is not clear under existing law. In some cases, plaintiffs may be left without a remedy. 
The proposal balances the rights of creditors of the dissolved corporation with the necessity for the dissolving 
organization to wind up its affairs. 
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g) Housekeeping. The Committee's proposals, throughout, clarify ambiguities in existing law, eliminate 
unnecessarily technical requirements and provide for maximum flexibility in structuring a corporation For 
example, the law authorizes the use of delegates. It also clarifies the circumstances under which a membership 
may be purchased. 

h) Terminations of Membership. Whether a member may be expelled or terminated is now left to the 
courts. The proposal contains specific provisiOns as to how a nonprofit corporation must use the process to 
expel a member without fear of liability. 

In addition, the proposals adopt a growing trend in the law treating mutual benefit corporations, religious 
organizations and public benefit corporations differently. To fail to distinguish this is to force a square peg into a 
round hole. Under the proposal, each newly formed nonprofit corporation must choose between designation as a 
public benefit, mutual benefit or religious corporation. Existing nonprofit corporations must choose a designation 
before 1995. The Committee's proposal recognizes the difference between these different types of nonprofit 
corporations: 

a) Public Benefit Corporations are those corporations operating for public or charitable purposes. As 
such, members may not sell their interest or receive distributions from the organizations. Because members of 
public benefit corporations have little economic interest in their corporations, they usually do not carefully 
monitor activities to prevent corporate abuse. The Committee's proposal addresses this problem by increaSing 
the statutory authority of the Attorney General to monitor these organizations. 

b) Mutual Benefit Corporations are organizations such as trade associations, social clubs, and fraternal 
organizations designed to benefit their members. Members, as such, are given broader voting rights. Members, 
while not entitled ~o receive distributions while the organization is operating, will be entitled to sell their 
memberships and receive distributions when the organization dissolves. 

c) Religious Corporations are treated under the proposal in a way similar to public benefit corporations. 
For constitutional and public policy reasons, however, the proposal allows more flexibility in the governance of 
these organizations. Similarly, the power of the Attorney General to oversee a religious corporation is limited. 

Self designation by nonprofit corporations has the advantage of eliminating the uncertainty of courts making an 
inappropriate designation. Courts, when deciding such issues as the property rights of members, of course, are already 
forced to categorize nonprofit organizations when deciding such issues as the property rights of members. H. OLECK, 
NONPROFIT CORPORATIONS, ORGANIZATIONS, AND ASSOCIATIONS § 266 (1980). 

Finally, just as the RMBCA eliminates unnecessary complexity in the laws governing business corporations, the 
RMNCA eliminates unnecessary complexity in the laws governing nonprofit corporations. 
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My name is Adam McLane. I 1 ive in Helena at 621 3rd street. I am 
testifying this morning as an individual. But for your information I am a 
Certified Public Accountant, I have worked for nonprofit- organizations for the 
past twenty years, I have served on nonprofit boards, and I have been a 
consultant to a variety of nonprofits on management matters, including 
incorporating and obtaining a tax-exempt status. 

I am speaking as a proponent of HB 741, but the truth is that it is 
difficult to know whether to support or oppose this legislation. 

The bill, as you know, completely rewrites the Montana Nonprofit 
Corporation Act. In my opinion, it is not clear that the/Act needs to be 
rewritten. Few persuasive arguments have been advancecV'by the previous 
proponents to establish that there is a need to cha~g~ the existing version of 
the Act. I believe that the existing law has, in~ct, worked reasonably well, 
and is relatively easy to understand. ~ 

A definite argument against any change ~lates to the length and 
complexity of this bill. Besides the burd,n that is placed on this Committee 
and the Legislature by a bill of this length, it also means added work for all 
the nonprofit corporations it apPlie~t (which must number at least a 
thousand). If this bill is enacted i 0 law, at a minimum each existing 
nonprofit will need to obtain a copy of the new law, and read it carefully in 
its entirety (no small matter). Iry'addition, if this bill passes, in my 
opinion many of these nonprofits w111 conclude they must amend both their 
articles of incorporation and t~iir by-laws. I believe this will be necessary 
because a number of the provisi'Cms of this bill set specific standards for such 
things as meetings and votin~: and other procedural requirements, that will not 
correspond to the current pr~ctices of existing organizations. It is not that 
either this bill, or the or~anizations' current. practices, are better; they are 
simply different. The additional work and expense involved will not help any 
of these nonprofit organizations further their exempt purposes; it will just be 
"busy" work -- which /'lOne of them need. 

/ 
If, however, t~'i s Commi ttee bel i eves that a rewri tten r~ontana Nonprofit 

Corporat ion Act is fi"eeded at th i s time, I have a number of changes to suggest 
in HB 741 as drafted. 

1. In contrast to the current Nonprofit Corporation Act, nowhere in this 
new version is the word "nonprofit," or the pair of words "nonprofit 
corporation," defined. I believe this is a serious omission because it leaves 
undefined the type of corporation to which the Act applies. It theoretically 
allows a for-profit corporation to incorporate under this Act. 
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February 18, 1991 

1. Page 8, line 1. 
strike: "shareholder's" 
Insert: "member's" 

2. Page 8, line 2. 
strike: "shareholders" 
Insert: "members" 

3. Page 162, lines 12 and 17. 
Following: "April" 
Strike: "1" 
Insert: "15" 
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HOOSE OF REPRESENTATIVES 

BUSINESS AND ECONOMIC DEVELOPMENT COMMITTEE 

ROLL CALL VOTE ~ 
DATE ~,~, I ~I It f/ BILL NO. 7/-/3 3 c-o NUMBER .-L-

MOTION: :flo J~ 't4- 8 ?;, frO ~ a/0-t-i?u~i-<~lL 

I NAME I AYE I NO I 
REP. JOE BARNETT V 

REP. STEVE BENEDICT y' 

REP. BRENT CROMLEY /' 

REP. TIM DOWELL V' 

REP. ALVIN ELLIS, JR. / 

REP. STELLA JEAN HANSEN V 

REP. H.S. "SONNY" HANSON ..-/ 

REP. TOM KILPATRICK ;/ 

REP. DICK KNOX ;/ 

REP. DON LARSON V 

REP. SCOTT MCCULLOCH V 

REP. BOB PAVLOVICH ~ 

REP. JOHN SCOTT V 

REP. DON STEPPLER V 

REP. ROLPH TUNBY V 

REP. NORM WALLIN ,,/ 

REP. SHEILA RICE, VICE-CHAIR ;/ 

REP. BOB BACHINI, CHAIRMAN ,/' 

TOTAL c; 7' 
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.. HOUSE OF REPRESENTATIVES 
VISITOR REGISTER 

.. -~~T ~'t,-/ ~. COMMITTEE BILL NO • 

.. DATE U (~Ufl SPONSORIsl ~.t;:;...Lv~ 
PLEASE PRINT PLEASE PRINT PLEASE PRINT 

NAl\1E AND ADDRESS REPRESENTING SUPPORT OPPOSE 
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PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY. WITNESS STATEMENT FORMS 
ARE AVAILABLE IF YOU CARE TO SUBMIT WRITTEN TESTIMONY. 



HOUSE OF REPRESENTATIVES 
VISITOR REGISTER 

COMMITTEE BILL NO. -d:6 6 ;2-6 

DATE~, 1~,19'cr( SPONSOR(S) 4. ~~ 
PLEASE PRINT PLEASE PRINT PLEASE PRINT 

NAME AND ADDRESS REPRESENTING SUPPORT OPPOSE 
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PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY. WITNESS STATEMENT FORMS 
ARE AVAILABLE IF YOU CARE TO SUBMIT WRITTEN TESTIMONY. 



HOUSE OF REPRESENTATIVES 
VISITOR REGISTER 

COMMITTEE BILL NO. ;11-8616 
DATE ~.4, /%" If r; I 

PLEASE PRINT 

SPONSOR (S) ---...;:&r~-'-fi.',--,--,-",7~~.::;..v ..... } ..... ~~' ~~:;.;..~-..;....;;;.;'~,--___ _ 

PLEASE PRINT PLEASE PRINT 

NAME AND ADDRESS REPRESENTING SUPPORT OPPOSE 

~l.AY~ Yes ,,'en - ~PMJ4 
V' 
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PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY. WITNESS STATEMENT FORMS 
ARE AVAILABLE IF YOU CARE TO SUBMIT WRITTEN TESTIMONY. 



HOUSE OF REPRESENTATIVES 
VISITOR REGISTER 

COMMITTEE BILL NO. 1i:.B 2 /f / 

SPONSOR(S) ~,r§~ 

PLEASE PRINT PLEASE PRINT PLEASE PRINT 

NAME AND ADDRESS REPRESENTING SUPPORT OPPOSE 
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PLEASE LEAVE PREPARED TESTIMONY WITH SECRETARY. WITNESS STATEMENT FORMS 
ARE AVAILABLE IF YOU CARE TO SUBMIT WRITTEN TESTIMONY. 




