
MINUTES 

MONTANA SENATE 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON AGRICULTURE 

Call to Order: By Chairman Tom Beck, on March 17, 1989, at 
1:00 p.m. 

ROLL CALL 

Members Present: Senator Hubert Abrams, Senator Gary 
Aklestad, Senator Esther Bengtson, Senator Gerry 
Devlin, Senator Jack Galt, Senator Greg Jergeson, 
Senator Gene Thayer, Senator Bob Williams, and Chairman 
Tom Beck 

Members Excused: None 

Members Absent: None 

Staff Present: Doug Sternberg, Legislative Council 

Announcements/Discussion: None 

DISPOSITION OF HOUSE BILL 413 

Discussion: Doug Sternberg explains the amendments to HB 
413. See exhibit 1. 

Senator Aklestad-"Was there something brought up about a 
fiscal note? Was there one prepared for it?" Senator 
Beck-"I don't think there was." 

Representative Westlake-IIWe requested that to be looked at 
when the EQC drew this up in the first place. They 
said no there is no need of a fiscal note." 

Amendments and Votes: Senator Devlin moved the amendments 
to HB 413; the motion was seconded by Senator Aklestad. 
The motion carried unanimously. 

Recommendation and Vote: Senator Thayer moved HB 413 BE 
CONCURRED IN AS AMENDED; the motion was seconded by 
Senator Aklestad. The motion carried unanimously. 
Senator Boylan was assigned to carry the bill. 

DISPOSITION OF HOUSE BILL 542 

Discussion: Doug Sternberg explained the amendments to HB 
542. See exhibit 2. 
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Senator Galt wanted to know the definitions of "clear and 
convincing" and "substantial credible". Don MacIntyre­
"The burden of proof is by a standard either clear and 
convincing or substantial credible. You're saying that 
burden remains on that party throughout the process. 
In law there are basically three standards. The 
standards are preponderance of evidence, clear and 
convincing evidence, and beyond a reasonable doubt. 
Beyond a reasonable doubt is saved for criminal cases. 
The basic standard in courtroom work is preponderance 
of evidence. Clear and convincing is saved for special 
cases. Substantial credible is generally a reviewing 
standard. For example, after a trial you go to the 
Montana Supreme Court, the Montana Supreme Court would 
look at the record to see whether there was substantial 
evidence in the record to uphold the verdict. If they 
though there was they wouldn't do it. The term 
substantial credible has snuck in, in my opinion, to 
replace preponderance of the evidence. Clear and 
convincing is a much higher standard. Clear and 
convincing is the words indicating the evidence is very 
strong evidence. You are convinced as a reasonable 
person that the fact that should be believed. When you 
are generally talking about substantial credible, 
substantial evidence can be made by one witness. There 
could be seven witnesses on the other side that are 
arguing the other side of the issue. Substantial 
evidence can be produced by the one witness." 

Amendments and Votes: Senator Thayer move the amendment to 
HB 542; the motion was seconded by Senator Aklestad. 
The motion carried with Senator Bengtson voting no. 

Recommendation and Vote: Senator Aklestad moved HB 542 BE 
CONCURRED AS AMENDED; Senator Devlin seconded the 
motion. The motion carried unanimously. 

DISPOSITION OF HOUSE BILL 399 

Discussion: Ron Waterman explained the proposed amendment 
on page 5, line 8. 

Senator Aklestad-"The existing water rights that burden of 
proof would have to be placed on the new appropriator, 
does that ... ?" 

Senator Beck-"That's the way I understand it." 

Senator Aklestad-"Is that right, Mr. Waterman? The new 
applicant would have to bear the burden of proof that 
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there is not going to be an adverse affect?" 

Ron Waterman-"As the language now reads that would be 
another element that the applicant still has to prove. 
That is if there is not an adverse affect. However, 
the experience I have seen is that what happens, that 
burden gets picked up on by the objector, simply 
because the objector usually has the hydrological 
information that's available as to what will happen 
with respect to a new use application. The way it 
reads now, the burden of proof is on the applicant to 
show that there is no adverse consequence that you're 
approving a negative. What I have seen before the 
Department of Natural Resources has been that type of 
proof is usually satisfied quickly; there is water 
available for appropriation and we don't think there is 
going to be any adverse effect upon this hearing. Then 
the burden of proof shifts. Those objectors who then 
come forward with the evidence showing 'Yes, indeed 
there will be an adverse effect on the right'." 

Senator Aklestad-"The proposed amendments would do what?" 

Senator Beck-"It would get rid of on page 5, line 8, 
eliminate at 'the proposed point of diversion'. Am I 
correct in saying?" 

Senator Aklestad-"The question is, is the policy the 
department has been following they have determined at 
the proposed point of diversion, that's the policy what 
are you going to do now? If it's taken out?" 

Gary Fritz-"I think it's a very clear policy choice. If you 
leave the bill as it is, you go ahead and take a close 
look at whether permits ought to be issued or not. You 
change the bill the way the farm bureau wants you to, 
then its going to be much more difficult for people to 
get permits for new uses. That's the way we •.. 542 and 
399 combined, the way its amended you're going to make 
it extremely difficult for people to get permits for 
new uses in the State of Montana. That's what I'm 
saying. It's a clear policy choice that you have to 
make on 542 and 399. That's the bottom line 
difference." 

Senator Aklestad-"That clarifies for me and I guess I agree 
with that. I think we have a situation in the state 
where we are the department and we are over­
appropriating water, which I think is going to lead us 
into litigation. I think we should strike the 
language." 
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Senator Bengtson-"Why is there a need for flexibility? Is 
it important in the state as we look to people that 
need water?" 

Gary Fritz-"The real situation that we're faced with in the 
state, our large downstream facilities have serious 
consequences on people upstream being able to use 
water. The question in this bill, someone would have 
to prove that waters are or are not totally 
appropriated by that downstream hydropower right or can 
an irrigator that wants to irrigate 80 acres, show that 
their water is available right at his point of 
diversion and then he still has to answer the question 
whether there is an adverse impact to that down stream 
power right. That's the real-life serious implication 
that's involved in this bill. You want to try to 
encourage new development or are you going to block the 
water up in this state solely for those who have 
existing permits? I'm not saying that's the question 
you are being presented to you. If you change this 
bill the way the opponents would like you to do, 
that's a step in that direction you are taking. Those 
who have the water rights it will be easy for them to 
keep them. Those who don't it will be difficult." 

Senator Ak1estad-"I agree. I think it's going to be more 
difficult. I think it should be more difficult, but it 
is in no way locking out new development. We have a 
bill we passed the other day that put primarily the 
same language in; it passed by almost an unanimous 
vote. We passed 'clear and convincing'--it's 
underground water we were dealing with. It's far more 
restrictive than taking the words out of this bill (HB 
399)." 

Senator Bengtson-"I agree that was a policy change as well. 
Well, it just doubles the trouble, that's what it does. 
I'm going to oppose deleting that language. You know 
times are changing. There has to be a policy decision 
that there is a sharing. Just like you know I've got 
mine and its--and what is mine is mine forever. I 
think there has to be some flexibility. I would reject 
deleting that language." 

Senator Ak1estad-"1 would like to interject one other point 
the committee has already taken action on and that was 
the proposal that carne in before this committee to open 
up the time for them to apply for water. And there was 
a lot of convincing evidence here that have to do with 
that but were overroad that, thinking we would just 
open the floodgates and those people didn't have their 
application in on time. And we realize that there were 
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limited amounts of water in these streams for 
applicants to apply for. I think that's why we voted 
that particular down. That coincides with what we're 
trying to accomplish here." 

Senator Bengtson-"I think it's diametrically opposed to what 
the governor wanted in the water policy." 

Amendments and Votes: 
399 page 5, line 
diversion". The 
and Senator Beck 

Senator Aklestad moved to amend HB 
8, on "at the proposed point of 
motion failed with senator Aklestad 
voting yes. 

Recommendation and Vote: Senator Thayer moved HB 399 to BE 
CONCURRED IN; Senator Devlin seconded the motion. The 
motion carried with Senator Aklestad and Senator Beck 
voting no. Senator Weeding was assigned to carry the 
bill. 

DISPOSITION OF HOUSE BILL 367 

Discussion: Doug Sternberg explained the amendments to HB 
367. See exhibit 3. 

Representative O'Keefe-"The amendments were brought to me by 
Senator Himsl. The long-range building people thought 
those amendments ought to go in. The department had no 
problem with them. I thought they were great." 

Amendments and Votes: Senator Jergeson moved to amend HB 
367; the motion was seconded by Senator Aklestad. The 
motion carried. 

Recommendation and Vote: Senator Bengtson moved HB 367 BE 
CONCURRED IN AS AMENDED; Senator Devlin seconded the 
motion. The motion carried unanimously. Senator 
Weeding was assigned to carry the bill. 

DISPOSITION OF HOUSE BILL 477 

Discussion: Senator Bengtson explained her amendment. See 
exhibit 4. 

Amendments and Votes: Senator Bengtson moved to amend HB 
477. The motion failed with Senator Abrams, Senator 
Jergeson, and Senator Bengtson voting yes. Senator 
Thayer, Senator Aklestad, Senator Devlin, Senator Galt, 
Senator Williams, and Senator Beck voting no. 

Recommendation and Vote: Senator Galt moved HB 477 BE 
CONCURRED IN. The motion carried with Senator 
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Bengtson, Senator Devlin, and Senator Jergeson voting 
no. Senator Beck, Senator Thayer, Senator Abrams, 
Senator Aklestad, Senator Williams, and Senator Galt 
voting yes. Senator Beck was assigned to carry the 
bill. 

DISPOSITION OF HOUSE BILL 465 

Discussion: None 

Amendments and Votes: None 

Recommendation and Vote: Senator Jergeson moved HB 465 BE 
CONCURRED IN; the motion was seconded by Senator 
Devlin. The motion carried unanimously. The bill was 
assigned to Senator Jergeson. 

DISPOSITION OF HOUSE BILL 701 

Discussion: Doug Sternberg explained the amendments to HB 
701. See exhibit 5. 

Senator Beck-"Anyone here from the hail board? Do these 
include private hail insurance companies too?" 

Mike Murphy-"I'm not sure if those (amendments) do include 
private hail insurance companies or not." 

Senator Aklestad-"Who has the obligation to pull the lien 
after the money, the indebtedness has been satisfied?" 

Doug Sternberg-"Generally the creditor." 

Senator Aklestad-"ls that in statue right now enough that it 
is taken care of?" 

Doug Sternberg-"I believe so. The creditor is required to 
give notice when the lien is satisfied." 

Cort Harrington-"Under the proposed amendments, the 
treasurer is required to file the lien release. I have 
talked to numerous county treasurers around the state, 
they're not particularly interested in having that 
additional duty. The process now is, the person comes 
in to the assessor and arranges to have hail insurance. 
Then the assessor notifies the treasurer to add that on 
to the tax bill. Sometimes the assessor files a lien 
and sometimes they don't, depending on the particular 
farmer or rancher." 
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Senator Bengtson-"Whose amendment is this?" 

Senator Beck-"The Department of Agriculture." 

Amendments and Votes: Senator Thayer moved the amendments 
to HB 701 (See exhibit 5). The motion passed. 

Senator Galt moved the amendments (HB070l0l.ADS) that 
concerned the hail board. The motion carried with 
Senator Thayer and Senator Aklestad voting no. 

Recommendation and Vote: Senator Bengtson moved HB 701 BE 
CONCURRED IN AS AMENDED. The motion passed 
unanimously. Senator Thayer was assigned to carry the 
bill. 

DISPOSITION OF HOUSE BILL 650 

Discussion: Doug Sternberg explained the question Senator 
Jergeson had on the funding, on page 15, "setting up 
the limitations on what debt could be incurred on 
behalf of the subdistricts. He requested whether this 
is cumulative, whether there is 18.75% for the district 
and then additional 18.75% for subdistrict. Look at 
the language of subsection (2) 'an irrigation district 
may not become indebted in any manner for any purpose 
for anyone year in an amount exceeding 18.75% of the 
assessed valuation of the district, except as provided 
in subsection (4)'. That appears to me to be the 
exception to the funding that would be allowed to a 
district." 

Amendments and Votes: None 

Recommendation and Vote: Senator Bengtson moved HB 650 BE 
CONCURRED IN; the motion was second by Senator 
Ak1estad. The motion carried unanimously. Senator 
Bengtson was assigned to carry the bill. 

DISPOSITION OF HOUSE BILL 616 

Discussion: Senator Jergeson explained some statistics by 
using some visual techniques. "I think for the 
industry to blame the state insurance program for a 
loss of their business is absolute nonsense." 

Senator Devlin-"On this wheat and barley crop total values, 
where did you get those figures?" 

Senator Jergeson-"The Montana Department of Agriculture got 
it for me." 
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Senator Devlin-"So it doesn't really reflect the amount that 
was insured?" 

Senator Jergeson-"No, it was the bushels produced and the 
average price." 

Senator Devlin-IISo you did take into consideration those 
that didn't insure at all?" 

Senator Jergeson-"The disaster program requires for us, next 
year in order to get our disaster payments we have to 
buy federal crop insurance. Well, after I have spent 2 
or 3 bucks on crop insurance, I'm not going to buy much 
other insurance. Unless, I've got one hell of a crop 
sitting out there." 

Senator Bengtson-"There must be some interrelationship 
there, why they wanted to have increased coverage and 
the state hail insurance and ••. it's the same for the 
cost of production, maybe there is something else in 
there too that they need additional money. There is a 
reason for wanting increased coverage." 

Senator Jergeson-"I think in 1989, whether we pass this bill 
or not, private insurance premiums are going to go down 
as the percentage of total premiums are paid in the 
State of Montana. They're also going to go down in 
relationship to the value of crop because we all have 
to take the federal crop insurance. So we're going to 
reduce our other insurance by that amount." 

Senator Bengtson-"So it isn't just the state hail insurance 
that is in the competition?" 

Senator Aklestad-"I don't think this bill is going to pass 
or fail on the merits of the bill as much as it is on 
the philosophy whether the state should be in the 
insurance business and how many of your constituents 
carry insurance. Why don't we get with the program?" 

Amendments and Votes: Senator Thayer moved to amend HB 616 
from $32 to $28 on dry land; $56 to $52 on irrigated 
land. Senator Aklestad second the motion. A roll call 
vote was called; Senator Abrams and Senator Williams 
voted no. The motion carried. 

Recommendation and Vote: Senator Williams moved HB 616 BE 
CONCURRED IN. Senator Thayer entertained a substitute 
motion to lay HB 616 on the table. A roll call vote 
was called; Senator Bengtson, Senator Devlin, Senator 
Galt, and Senator Thayer voting yes. Senator Abrams, 
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Senator Aklestad, Senator Jergeson, Senator Williams, 
and Senator Beck voting no. The motion failed. 

Senator Williams moved HB 616 BE CONCURRED IN AS AMENDED; 
the motion was seconded by Senator Abrams. The motion 
carried with Senator Devlin, Senator Galt, Senator 
Jergeson and Senator Thayer voting no. Senator Beck, 
Senator Bengtson, Senator Aklestad, Senator Abrams, and 
Senator Williams voting yes. 

DISPOSITION OF HOUSE BILL 655 

Discussion: Doug Sternberg explained the amendments to HB 
655. See exhibit 6. 

Senator Aklestad-"The third amendment, page 3, line 14, 
inserting "recreation"; it seem like recreation was a 
concern and I see that was just inserting •.. I have a 
note that says take section 5 out or kill the bill. I 
don't see 5 come out, I see it getting coerced 
a:ound .•. Are you satisfied with those amendments?" 

Senator Galt-"Yes." 

Amendments and Votes: Senator Galt moved to amend HB 655; 
the motion was seconded by Senator Bengtson. The 
motion carried. 

Recommendation and Vote: Senator Bengtson moved HB 655 BE 
CONCURRED IN AS AMENDED. The motion carried 
unanimously. Senator Mazurek was assigned to carry the 
bill. 

DISPOSITION OF HOUSE BILL 516 

Discussion: None 

Amendments and Votes: None 

Recommendation and Vote: Senator Bengtson moved HB 516 BE 
CONCURRED IN. The motion carried. Senator Jenkins was 
assigned to carry the bill. 

DISPOSITION OF HOUSE BILL 707 

Discussion: Senator Galt explained the amendments to HB 
707. See exhibit 10. Senator Jergeson asked Chairman 
Beck if he could segregate the amendments Senator Galt 
explained. Chairman Beck agreed to allow the 
segregation. 
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Senator Jergeson-"The amendment 37 with the consent of the 
board when it comes to having the department make a 
report to the next session of the legislature about the 
water leasing program. I think as a legislature I want 
to report whether the board thinks it is appropriate or 
not." 

Senator Galt-"I had a question about that. That could be 
fixed." 

Senator Jergeson-"We might not take that amendment (37) just 
simply ••. It requires that the department will report to 
the legislature." 

Senator Galt-"Just scratch out "the department" and insert 
"board"." 

Senator Aklestad-"What's wrong with the existing language?" 

Senator Thayer-"The existing language would work. Let's 
just delete the amendments." 

Senator Galt-"No! What I want to do is get the Board 
involved in this thing. I don't want to see 
departments in this whole thing." 

Doug Sternberg-"So we would strike "department" in two 
places on line 19 and insert "board"?" 

Senator Galt-"Yes." 

Senator Jergeson-"I guess I have a bit of a problem with 
amendments 22 and 23, 24 and 27. I don't know if there 
is alternative language to be used, but I guess I'm 
concerned about the concept of I don't want Senator 
Bengtson to sue me, but if you do I'll pay your 
attorney's fees. It's almost an invitation, and I'm 
not sure that we want to invite any extra business 
going on. I want to maximize the people to protest and 
defend their rights." 

Amendments and Votes: Senator Galt moved to amend HB 707. 
See exhibit 10. As a substitute motion Senator 
Jergeson moved to segregate number 37 to read "the 
board". Questions have been called for. The motion 
carried. 

Senator Jergeson moved to delete amendment number 22. 

Senator Aklestad-"Would it be possible to eliminate the last 
sentence of that and keep the first sentence so the 
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department will still be responsible for substantial 
credible evidence? They wouldn't necessarily have to 
pay legal fees, but they'd still have to have some 
responsibility as far as proving that there was an 
adverse (pause)." 

Senator Aklestad-"As I understand this, the Department of 
Fish, Wildlife, and Parks has the responsibility to 
prove to the board by substantial credible evidence. 
If we wanted to tighten that up and coincide with the 
bill we just passed today, we'd say "clear and 
convincing" but." 

Senator Galt-"I'm going to change that. Sooner or later 
that will be changed." 

Senator Aklestad-"My proposal, by leaving the sentence, the 
Department of Fish, Wildlife, and Parks would have to 
prove to the board that there is not being an adverse 
effect to the existing water right. It has nothing to 
do with the legal." 

Senator Beck-ttWould you like to propose an amendment?tt 

Senator Aklestad-ttWell, I'm asking Senator Jergeson if he 
would be open to that?" 

Senator Jergeson-ttI guess my concern is, there really are 
problems. I would withdraw my amendment if you were 
going to offer that as a substitute. tt 

Senator Aklestad-ttOk, I'll offer it as a substitute. tt 

Senator Aklestad-ttlf he proves that he was adversely 
affected then he gets his cost; if he doesn't prove 
then he doesn't get his cost?tt 

Senator Galt-ttThat's right. tt 

Senator Devlin-ttHe's got to successfully object." 

Senator Galt-ttThis is just in the proposal stage." 

Senator Aklestad-ttI guess my amendment is a happy medium 
between you (Senator Galt) and (Senator) Jergeson. tt 

Senator Galt-ttl guess. tt 

Senator Aklestad moved to amend to HB 707 delete ttthe 
department of" ... down to "rights tt and delete the rest 
of that. See exhibit 10. The motion failed with 
Senator Abrams, Senator Bengtson, Senator Thayer, 
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Senator Williams, Senator Galt voting no. 

Senator Galt-"There is a little technical amendment I might 
put in. Is this the time to do it? On amendment 22, I 
would like to strike "substantial credible evidence" 
and put in "according to 85-2-402". I don't know 
whether it is necessary, but Bob Thompson thought it 
might be. It concerns the difference between a huge 
lease like for 4,000 acre feet and 5.5 cubic feet per 
second. You have to have legislative approval." 

Senator Galt moved to amend HB 707 on line 22, strike 
"substantial credible evidence". The motion carried 
unanimously. 

Senator Jergeson moved to amend HB 707 with the Hammond 
amendment number 3. See exhibit 9. The motion 
carried. 

Executive action will be taken at a later date. 

ADJOURNMENT 

Adjournment At: 2:54 p.m. 

TOM BECK, Chairman 

TB/jj 
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SERATE STANDING COMHITTEE REPORT 

March 20, 1989 

HR. PRESIDENT: 
We, your eOlllllittee on Agriculture, Livestock, and Irrigation, 

having had under consideration HB 413 (third reading copy -- blue), 
respectfully report that HB 413 be amended and as so amended be 
concurred in: 

1. Title, line 5. 
Strike: "REMOVING AUTHORITY or­
Insert: "ALLOWING" 

2. Title, line 6. 
Following: "CONSERVATION" 

Sponsor: Westlake (Boylan) 

Insert: ", IN CONJUNCTION WITH ONE OR HORE HOLDERS OF VALID WATER 
RIGHTS IN THE SOURCE," 

3. Title, line 7. 
Strike: "MANDATORY" 

~. Title, line 9. 
Following, "ISSUED;" 
Insert: ·PROVIDING THAT THE DtPARTHENT HAY BE INCLUDED IN THE 

APPORTIONHENT OF COSTS IF IT APPLIES FOR APPOINTMENT OF A 
WATER COMMISSIONER;" 

ARD AS AHERDED BE CONCURRED IN 

S iqne.d, 



.. 

I , 

SENATE STANDING COMMITTEE REPORT 

Barch 17, 1989 

HR. PRESIDENT: 
We, your c:;ol1lmittee on Agriculture, Li"vestocK, .:md Irrigation, 

having had under consideration HB 399 (third reading copy -- blue), 
respectfully report that HB 399 be concurred in. 

Sponsor: O'Keefe (Weeding) 

BE COHCURRED IN 

Signed: 

scrhb399.317 



SERATE STANDIMG COMMITTEE REPORT 

MR. PRESIDENT, 

page 1 of 4 
March 20, 1989 

We, your comai ttee or. i\qr icul ~.ur~, Livestock, and 1 rrigat i on, 
having had under consideration HB 367 (third reading copy -- blue), 
re~pectfully report that HB 367 be amended and as so amended be 
concurred' ina 

1. Title, line 11. 
Followingr ·SECURED;" 

Sponsor I O'Keefe (Weeding) 

Insert, "CREATING THE WATER DEVELOPMENT LOAN LOSS RESERVE FUND;" 

2. T1tl~, line 12. 
Following: "85-1-102," 
Insert, "85-1-603," 
Following: "85-1-604," 
Insert: "85-1-613," 
Following: "85-1-615· 
Insert: "85-1-617" 

3. P~~e 7, line 22. 
Following: line 21 
Insert: "Section 2. Section 85-1-603, HCA, is amended to read: 

• 85-1-603. Water development debt service fund created 
coal severance tax allocated -- water develop.en~ loan 1088 recerve 
fund created. (1)W- There if" created a wateI development debt 
service tund within the debt service fund type establiGhed in 17-
2-102. 

(2) .L!2l Th(· state pledges and allocater: and directs tc. bf; 
credited to the water development debt service fund, as received: 

+&till. 1\% of all money from time to time received froru the 
coal severance tax collected under Title 15, chapter 35, and 
remaining after allocation of such tax under 15-35-108(1) and (2); 

+b+1i1l any principal and accrued interest under 85-1-
613(3){a)received in repayment of a loan made from the proceeds of 
bonds issued under 85-1-617; 

+e-t{ iii) all interest income earned on proceeds of wat.er 
development bondsj ~ 

+d+ilY..l revenue or money otherwise required to be paid into 
the ~lateI development state epecial revenue account pursuant to 
85-1-604, as determined by the board of examiners in connection 
with the issuance of bonds pursuant to 85-1-617; and 

(v) money received froJrI the water developJII€nt loan los}:. 
reserve fund as the result of a loan 108S. 

continued scrh1J367.320 
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(2)(a) There is created a water development loan loss reserve 
fund within the rtebt service fund type established in 17-2-102. 

(b) The state pledges and allocates and directs to be credited 
to the water development loan loss reserve fund all accrued 
interest under a5-1-613(3)(b) received in repayment of a loan made 
from the proceeds of bonds issued under 85-1-617. 

(c) If the department determines that a loan loss has occurred 
on a loan made pursuant to this part, funds froll the water 
development loan loss reserve fund must be transferred to the water 
development debt service fund in an amount egual to the amount that 
would otherwise be available for debt service under subsection 
(l)(b) as a result of the loan loss.MR 
Renumberl subsequent section 

4. Page 10, line 16. 
Followingz line 15 
Insert: " Section 4. Section 85-1-613, HeA, is amended to read: 

"85-1-613. Liaits on loans. (l) No loan for a water 
development project or activity may be made from the water 
development state speci:l1 =evenue account or wat.er development 
accu~nt ~nat exceeds the least of S200,000, 10\ ot the estimated 
total funds potentially available for loans in the water 
development state special revenue account anJ water development 
account in the biennium in which the loan will be made, or 80\ of 
the fair market value of the security given therefor. In 
determining the fair market value for the fiecurity given for .) 
loan, the department shall consider appraisals made by qualified 
appraisers and other factors it considers important. 

(2) The period for repayment of loans may not .!xceed 30 
years. 

(3) The beard shall from time to time establish the interest 
rate at which loans may be made under this part that is sufficient 

(a) cover the bond debt service for a loan: and 
(b) establish and maintain a loan loss reserve fund to be used 

for bond debt service if a loan loss occurs."" 
Renumber: subsequent section 

5. Page 12, line 6. 
Followingz line 5 
Insert: "Section 6. Section 85-1-617, MCA, is amended to read: 

.. 85-1-617. Isstdfiq bonds. ( 1) When authorized by the 
legislature. and within the limits of the authorization and within 
the further limitations established in this section, the board of 
examiners may issue and sell water development bonds of the state 

continued scrhb367.320 
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in the amount and manner it considers necessary and proper to 
finance the wa te r deve lopment loan program. The tull fai th and 
credit and taxing powers of the state are pledged for the prompt 
and full payment of all bonds so izsued and interest and redemption 
premiums payable thereon according to their terms. 

(2) Each series of water development bonds may be issued by 
the board of examiners, upon request of the board of natural 
resources and conservation, at public or private sale. in such 
denominations and forms, whether payable to bearer with attached 
interest coupons or registered as to principal or as to both 
principal and interest, with such prOVisions for conversion or 
exchange and for the issuance of notes in anticipation of the 
iSEuance of detini ti va bonds, bearing interest at such rate or 
rates, maturing at such rate or rates, maturing at such time or 
times not exceeding 30 years from date of issue, subject to 
optional or mandatory redemption at such earlier times and prices 
and upon such notice, with such provisions tor payment and 
discharge by the deposit of funds or securities in escrow for that 
purpose, and payable at the office of such banking institution or 
institutions within or outside the state, as the board of ~xaminers 
shall determine subject to the limitatior.3 contained in this 
section and 17-~-1~1. 

(3) In the issuance of each series of water developllent 
bo,,1s, the interest rates and the maturities and any mandatol.-Y 
redemption provisions thereof shall be established in such manner 
that the funds then specifically pledged and appropriated by law 
to the water development debt service fund will in the judgment of 
the board of examiners be received in an amount sufficient in each 
year to pay all principal, redemption premiulls t and interest due 
and payable in that year with cespect to that and all prior series 
of such bonds, except outstanding bonds ~s to which the obligation 
ot the stolte has been discharged by the deposit of funds or 
securities sufficient for their payment in accordance w1 th the 
terms of the resolutions by which they are authorized to be issued. 

(4) In all other respects, the board of examiners is 
authorized to prescribe the form and terms of the bonds and notes 
and shall do whatever is lawful and necessary for their issuance 
and payment. Such bonds, notes, and any interest coupons 
appurtenant thereto must be signed by the members of the board of 
examiners, and the bonds and notes must be issued under the great 
seal of the state of Montana. The bonds, notes, and coupons may be 
executed with facsimile signatures and Beal in the manner and 
subject to the limitations preecribed by law. The state treasurer 
shall keep a record of all such bonds and notes !g~~ud and sold. 

(5) T~ere is created a water development account within the 
state special revenue fund established in 17-2-102. 
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(6) All proceeds of bonds or notes issued under this section, 
other than refunding bonds, must be deposited in the water 
development account established in subsection (5), except that any 
principal and accrued interest received in repayment of a loan made 
trolD the proceeds of bonds issued tmder this section must be 
deposited in the water development debt service fund and the water 
development loan loss reserve fund pursuant to 85-1-603. All 
proceeds of refunding bonds must be deposited in the water 
development debt service fund and applied to the payment and 
redellption of outstanding bonds issued under this section as 
directed by the board, whether at maturity or on any earlier date 
on which they may be prepaid according to their terms. 

(7) All actions taken by the board of examiners under this 
section or 85-1-619 must be authorized by a vote of a maiority of 
the members of the board of examiners."-
Renumber: subsequent sections 

Signed, 

.. 'OJ //" 
I i d.' 
Ii 2 t ~//. : -/ d:.t<:?t1drv:3 -~ ~: .. 

/ Thomas A. Beck, Chairman 

AND AS AMENDED BE COHCURRED IX 

scrhb367.320 



SENATE STANDING COMMITTEE REPORT 

Haro.:::h 17, 1989 

MR. PRESIDENT. 
We, your ';ommi ttee on Aqricul ture, Livestock, and Irrigation, 

having had under consideration HB 477 (third reading copy -- blue), 
respectfully report that HB 477 be concurred in. 

Sponsor: Grady (Beck) 

BE CONCURRED IN 

Signedl 

scrhb477.317 



SENATB STANDING COMMITTEE REPORT 

Harch 17, 1989 

MR. PRESIDENT: 
We, your committee on Agricul ture, Livestock, and Irrigation, I~ 

having had under consideration HB 465 (third reading copy -- blue), 
respectfully report that HB 465 be concurred in. 

BE CONCURRED IN 

Sponsor: Iverson (Jergeson) i 

scrhb465.317 
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SENATE STANDIRG COMMITTEE REPORT 

HR. PRESIDENT: 

'. 

page 1 of 3 
March 20, 1989 

We, your cOllmi ttee on Aqricul ture. Li vestock, and Irrigation, 
having had under consideration HB 701 (third reading copy -- blue), 
respectfully report that HB 701 be amended and as so amended be 
concurred inl 

Sponsor: Swysqood (Thayer) 

1. Title, line 7. 
Strike: "AND" 

2. Title, line 8. 
Following; ·71-3-902," 
Insert: "80-2-207, 80-2-226, AND 80-2-230,n 
Following I "SECTIONS" 
Insert~ "71-3-131," 

3'. Page 3, line 14. 
Following: "means a 
Insert ~ .. crop· 

4. Page 3, line 15. 
Followin9' "Q.t." 
Insert, • a lien" 

5. Page 3, line 19. 
Following, .. date" 
Strike: "there is filed" 
Insert: "the lienor files" 

6. Page 10, following line 7. 
Insert, "Section 8. Section 80-2-201, HCA, is amended to readl 

"80-2-201. Delinquent taxes -- application by delinquent --
crop lien. (1) No owner of land who has !lore than 1 year's 

delinquent taxes on his land ~hsl! may be allowed hail insurance 
under the provisions of this part, unless his application is 
accompanied by a cash payment for the amount that would be due on 
~ the application in the event of a maximum levy for that year. 

(2) Any grain grower unable to secure state hail insurance 
under the proviSions of this part on account of delinquent taxes 
or for other reasons may make application to the county assessor 
of his respective county and said county assessor is hereby 
i\uthnrized to receive and accept ~ the applicaticnc if'fte-r-e 'I.f 
the appli~ant furnishes a sufficient crop lien subject only to a 
seed lien~, ~re~idee that B~eft However, the crop lien efta!1 may be 
accepted only under such rules and requirements as aay be 
prescribed by the board of hail 1nsurance~ aftd ~revi~ee that the 
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~ board may cancel any hail insurance accepted 1n violation of· 
said rules and requirements. Upon receipt of ~ the application, 
the county assessor shall make record thereef of it and shall file 
~he eri~i8al a statement of agricultural lien as provided in 71-3-
125 in the office of the elerlt "'ftd :t:eeereier ·)t eaid c::etif\'t;'}' 
secretary of state. ~ The county assessor shall also c::ause an 
assessment for the proper amount to be made on the assessment rolls 
in the same manner provided for in the case of other special levies 
or assessments. 

(3) No tenant who has delinquent hail insurance which was 
secured by a crop lien only and not secured by real estate shall 
be allowed another policy in any succeeding year until he pays hiv 
delinquent account or accounts or until he pays cash for the 
current hail insurance. 

(4) If any tenant becomes delinquent for his hail insurance 
after having failed to apply for relief as provided by the boald 
under 80-2-229, he may apply to the board for a reduction. If his 
reasons for requesting a reduction are approved by the board, the 
board may reduce his charge to not less than one-half the original 
amount charged." 

Section 9. Section 80-2-226, MeA, is amended to read: 
"80-2-226. Crop lien -- when created -- assess.ent. (1) In 

addition to the lien created in 80-2-225 on the land of the 
insured, the levy for such hail insurance shall ceft9~i~u~e 
constitutes a lien on the crops insured with the exception that 
the crop lien may not apply to owners of unencumbered land or to 
the land or crops of those who pay cash for hail insurance. The 
applications of these persons IftlFI net must be filed with the county 
c;!lerk and recorded t:le pr6vifiee fer ift Be 2 2e1. The clerk shall 
file a statement of agricultural lien in the office of the 
secretary I)t state. The crop lien shall be included in all 
applications for hail insurance, with the above exceptions, and 
shall be enforced as provided in 80-2-230 and 80-2-231 against all 
insured except those owning unencumbered land or those who have 
paid cash for hail insurance. 

(2) All applicants securing hail insurance on crop liens as 
heretofore provided shall be subject to the same charges per acre 
as provided herein to be made on land." 

Section 10. Section 80-2-230, MeA, is amended to read: 
"80-2-230. Collection of levies -- release of lien. (1) The 

county treasurer in each county in the state shall collect all 
levies made under this part in the r·;alll-e manner as other property 
taxes are. collected and shall keep all moneys collected by him or 
for him for hail insurance in a separate fund to be known as the 
hail insurance fund and remit the same to the state treasurer in 
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the same manner as provided by law for the remittance of other 
moneys due to the state. All county treasurers shall use due 
diligence in making the collections of the levies provided herein. 
Also the board may furnish assistance needed at any time in making 
collections or may take over the collection of any levy at any 
time, depositing any collections therefrom with the treasurer ot 
the county where the levy theretor was made, 

(2) All insurance levies, whether levied against land or in 
the form of special assessments secured by crop liens, shall be 
payable in full and not in semiannual payments un or before 
November 30 of each year in which such levies are made. 

(3) Whenever the amount due on any hail insurance secured by 
a crop lien 1s paid, the county treasurer shall promptly eftder~e 
OR ~he lien oft file in the office at the ee~ftty clerk ~n~ recer~er 
file the appropriate notice of lien release with the office of the 
secretary of state as provided in Title 71, chapter 3. the a.e~ftt 

1'l\i6 t:hereeft ,.:iotA the tle:te 6£ I'e:l'lleftt i\t\ti e'deh ent{ereel'lleftt ahall 
~e a ~8tisfaetien aft~ relea~e ~f e'deh lieft,eft 

Renumber: subsequent sections 

7. Page 10, line 8. 
Following: "Sections" 
Insert: "71-3-131," 

AWD AS AMENDED BE COHCURRED IN 

Signedz 
)j ~f .J~~+= (? I~_~ 

fhomas A, Be~ Chairman 
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• SENATE ~TAMDING COMMITTEE REPORT 

March 17, 1989 I 

HR. PRESIDENT: 
We, your committee on Agriculture, LivectQck, dnd Irrigation, I 

havin9 had under consideration HB 650 (third reading copy -- blue), I 
respectfully report that HB 650 be concurred in. 

BE COHCURRED IN 

Signed, 

~ 

Sponsor: Swysgood (Bengtson) I 

"" /' 
"/ 
/ 

,/ /. ~ /'~-) / ~ " 
- .. /~~cJ. 

. Thomas A. Beck, Chairman 

scrhb650.317 



SENATE 3TAHDING COMMITTEE REPORT 

March 20, 1989 

HR. PRESIDENTl 
We, your COlllm1ttce on Agriculture, Livestock, and Irrigation, 

having had under consideration HB 616 (third reading copy -- blue), 
respectfully report that HB 616 be amended and as so amended be 
concurred in: 

Sponsor: DeMars (Williams) 

1. Page 1, line 17. 
Strike: "$32" 
Insert: "S28" 

., Page 1 , line 19 . .. . 
Strike: "~" 
Insert: "$52" 

3. Page ..., line 16. ... , 
Strike: .~" 
Insert. : "S28 H 

4 . Page ..., line 17 . .. , 
Strike: "~" 
Insert: "$52" 

AND AS AMENDED BE CONCURRED IX 

scrhb616.320 
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SENATE STANDING COMMITTEE REPORT 

Harch 20, 1989 I 

MR. PRESIDENT: 
We, your committee on Agriculture, Livestock, ~nd Irrigation, 

having had under consideration HB 655 (third reading copy -- blue), 
respectfully report that HB 655 be amended and as so a.ended be 
concurred in: 

1. Title, line 8. 
Following. "FOR" 
Strike: "A MANAGEMENT PLAN AND" 

2. Page 3, lines 8 and 9. 
Following: "the" on line 8 

Sponsor, Harper {Mazurek) 

Strikel "Fort Logan bridge on Meagher County route 360" 
Insert: "Camp Baker state fishing access site in Heagher County" 

3. Pa~e 3, line 14. 
Strike I "( 1 )" 
Fol10wing: "primary· 
Insert: "recreational W 

4. Page 3, line 19. 
Strike: "(a)· 
Insert: "(1)" 
Following. "existing" 
Insert: "recreational and public land" 

5. Page 3, line 21. 
Strike: "(b)" 
Insert: "(2)" 
Following: "maintain" 
Insert: "the opportunity to enjoy" 

6. Page 3, line 23. 
Strike: "(c)" 
Insert: "(3)" 

7. Page 3, line 25 through page 4, line 2. 
Strike: subsection (2) in its entirety 

y 

I 

Signed, 

ill ./ J 
~ I ~ /: ~ iLL. 

!lRD AS P.}tEtlDED BB CONCURRED IN 

Thomas A. Beck, hairman 



SEIATE STANDING COMMITTEE REPORT 

Haren 17, 1989 

HR. PRESIDENT: 
We, your <::OIHDittee on Agriculture, Livestock, and Irrigation, 

having had under consideration HB 516 (third reading copy -- blue), 
respectfully report that HB 516 be concurred in. 

Sponsorl Hanson, H. (Jenkins) 

.OJ 
BE CONCURRED IN 

I 

S1gnedl __ ~~~~~~~4-~~P-~~~'~. 
airman 

scrhb516.J17 



,Ji..j~Al E. AGRIGUL TURE 

EXHIBIT NO. J 

DATt:......E _~3:::::...· .,LI ~/-...!/'-f/-:"8=::::) Q;L-t-

~:LI. NO. tj 13 413 
Amendments to House Bill No. 413 --~~~~~--

Third Reading Copy 

For the Committee on Senate Agriculture 

prepared by Doug Sternberg, Committee Staff 
March 16, 1989 

1. Title, line 5. 
Strike: "REMOVING AUTHORITY OF" 
Insert: "ALLOWING" 

2. Title, line 6. 
Following: "CONSERVATION" 
Insert: ", IN CONJUNCTION WITH ONE OR MORE HOLDERS OF VALID WATER 

RIGHTS IN THE SOURCE," 

3. Title, line 7. 
Strike: "MANDATORY" 

4. Title, line 9. 
Following: "ISSUED;" 
Insert: "PROVIDING THAT THE DEPARTMENT MAY BE INCLUDED IN THE 

APPORTIONMENT OF COSTS IF IT APPLIES FOR APPOINTMENT OF A 
WATER COMMISSIONER;" 

1 HB04130l.ADS 



Proposed Amendments to House Bill No. 542 
Third Reading Copy 

Requested by Representative Guthrie 

v_,~nlL. riCi,,'~ULllJKi:. 

EXHIBIT NO._ ..... ,..::;.4+-__ __ 

DATE ,!aZ/:?2 
Bill NO. 1/ Lg 9.5?{2 , 

For the Senate Committee on Agriculture, Livestock and Irrigation 

1. Title, line 8. 
Following: "FILED," 

March 13, 1989 

Insert: "CHANGING THE BURDEN OF PROOF FROM SUBSTANTIAL CREDIBLE 
EVIDENCE TO CLEAR AND CONVINCING EVIDENCE FOR CERTAIN WATER 
PERMIT CRITERIA IF A VALID OBJECTION TO THE APPLICATION IS 
FILED;" 

2. Title, lines 10 and 11. 
Following: "CONVINCINC" 
Strike: "SUBSTANTIAL CREDIBLE" 
Insert: "CLEAR AND CONVINCING" 

3. Page 1, line 21. 
Following: "part," 
Insert: ", or by clear and convincing evidence if a valid 

objection to the application is filed according to this 
part," 

4. Page 5, lines 9 and 10. 
Following: "oonvinein9" on line 9 
Strike: "SUBSTANTIAL CREDIBLE" 
Insert: "clear and convincing" 

1 hb054201.abt 



Amendments to House Bill No. 367 
Third Reading Copy 

Requested by Rep. O'Keefe 

- ••. Ii. .. ,1u,dCULTURE 

EXHIBIT NO. ~ 

DATE. ~O 7131' -
BILL No._1i d s310 7 

For the Committee on Senate Agriculture 

Prepared by Doug Sternberg, Committee Staff 
March 10, 1989 

1. Title, line 11. 
Following: "SECURED;" 
Insert: "CREATING THE WATER DEVELOPMENT LOAN LOSS RESERVE FUND;" 

~ 2. Title, line 12. 
Following: "85-1-102," 
Insert: "85-1-603," 
Following: "85-1-604," 
Insert: "85-1-613," 
Following: "85-1-615" 
Insert: "85-1-617" 

3. Page 7, line 22. 
Following: line 21 
Insert: "Section 2. Section 85-1-603, MeA, is amended to read: 

"85-1-603. water development debt service fund created -­
coal severance tax allocated -- water development loan loss 
reserve fund created. (1)1!l There is created a water development 
debt service fund within the debt service fund type established 
in 17-2-102. 

~1£l The state pledges and allocates and directs to be 
credited to the water development debt service fund, as received: 

+a+1il lit of all money from time to time received from the 
coal severance tax collected under Title 15, chapter 35, and 
remaining after allocation of such tax under 15-35-108(1) and 
( 2 ) i 

+&t(ii) any principal and accrued interest under 85-1-
6l3(3)(a)received in repayment of a loan made from the proceeds 
of bonds issued under 85-1-617; 

fe+(iii) all interest income earned on proceeds of water 
development bonds; a&Q 

+4+1iYl revenue or money otherwise required to be paid into 
the water development state special revenue account pursuant to 
85-1-604, as determined by the board of examiners in connection 
with the issuance of bonds pursuant to 85-1-617; and 

(v) money received from the water development loan loss 
reserve fund as the result of a loan loss. 

(2)(a) There is created a water development loan loss 
reserve fund within the debt service fund type established in 17-
2-102. 

(b) The state pledges and allocates and directs to be 
credited to the water development loan loss reserve fund all 
accrued interest under 85-l-6l3(3)(b) received in repayment of a 
loan made from the proceeds of bonds issued under 85-1-617. 

(c) If the department determines that a loan loss has 
occurred on a loan made pursuant to this part, funds from the 
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water development loan loss reserve fund must be transferred to 
the water development debt service fund in an amount equal to the 
amount that would otherwise be available for debt service under 
subsection (l)(b) as a result of the loan loss."" 
Renumber: subsequent section 

4. Page 10, line 16. 
Following: line 15 
Insert: " Section 4. Section 85-1-613, MCA, is amended to read: 

"85-1-613. Limits on loans. (1) No loan for a water 
development project or activity may be made from the water 
development state special revenue account or water development 
account that exceeds the least of $200,000, 10% of the estimated 

~ total funds potentially available for loans in the water 
development state special revenue account and water development 
account in the biennium in which the loan will be made, or 80% of 
the fair market value of the security given therefor. In 
determining the fair market value for the security given for a 
loan, the department shall consider appraisals made by qualified 
appraisers and other factors it considers important. 

(2) The period for repayment of loans may not exceed 30 
years. 

(3) The board shall from time to time establish the 
interest rate at which loans may be made under this part that is 
sufficient to: 

(a) cover the bond debt service for a loan: and 
(b) establish and maintain a loan loss reserve fund to be 

used for bond debt seryice if a loan loss occurs."" 
Renumber: subsequent section 

5. Page 12, line 6. 
Following: line 5 
Insert: "Section 6. Section 85-1-617, MCA, is amended to read: 

"85-1-617. Issuing bonds. (1) When authorized by the 
legislature and within the limits of the authorization and within 
the further limitations established in this section, the board of 
examiners may issue and sell water development bonds of the state 
in the amount and manner it considers necessary and proper to 
finance the water development loan program. The full faith and 
credit and taxing powers of the state are pledged for the prompt 
and full payment of all bonds so issued and interest and 
redemption premiums payable thereon according to their terms. 

(2) Each series of water development bonds may be issued by 
the board of examiners, upon request of the board of natural 
resources and conservation, at public or private sale, in such 
denominations and forms, whether payable to bearer with attached 
interest coupons or registered as to principal or as to both 
principal and interest, with such provisions for conversion or 
exchange and for the issuance of notes in anticipation of the 
issuance of definitive bonds, bearing interest at such rate or 
rates, maturing at such rate or rates, maturing at such time or 
times not exceeding 30 years from date of issue, subject to 
optional or mandatory redemption at such earlier times and prices 
and upon such notice, with such provisions for payment and 
discharge by the deposit of funds or securities in escrow for 
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that purpose, and payable at the office of such banking 
institution or institutions within or outside the state, as the 
board of examiners shall determine subject to the limitations 
contained in this section and 17-5-731. 

(3) In the issuance of each series of water development 
bonds, the interest rates and the maturities and any mandatory 
redemption provisions thereof shall be established in such manner 
that the funds then specifically pledged and appropriated by law 
to the water development debt service fund will in the judgment 
of the board of examiners be received in an amount sufficient in 
each year to pay all principal, redemption premiums, and interest 
due and payable in that year with respect to that and all prior 
series of such bonds, except outstanding bonds as to which the 

~ obligation of the state has been discharged by the deposit of 
funds or securities sufficient for their payment in accordance 
with the terms of the resolutions by which they are authorized to 
be issued. 

(4) In all other respects, the board of examiners is 
authorized to prescribe the form and terms of the bonds and notes 
and shall do whatever is lawful and necessary for their issuance 
and payment. Such bonds, notes, and any interest coupons 
appurtenant thereto must be signed by the members of the board of 
examiners, and the bonds and notes must be issued under the great 
seal of the state of Montana. The bonds, notes, and coupons may 
be executed with facsimile signatures and seal in the manner and 
subject to the limitations prescribed by law. The state treasurer 
shall keep a record of all such bonds and notes issued and sold. 

(5) There is created a water development account within the 
state special revenue fund established in 17-2-102. 

(6) All proceeds of bonds or notes issued under this 
section, other than refunding bonds, must be deposited in the 
water development account established in subsection (5), except 
that any principal and accrued interest received in repayment of 
a loan made from the proceeds of bonds issued under this section 
must be deposited in the water development debt service fund and 
the water development loan loss reserve fund pursuant to 85-1-
603. All proceeds of refunding bonds must be deposited in the 
water development debt service fund and applied to the payment 
and redemption of outstanding bonds issued under this section as 
directed by the board, whether at maturity or on any earlier date 
on which they may be prepaid according to their terms. 

(7) All actions taken by the board of examiners under this 
section or 85-1-619 must be authorized by a vote of a majority of 
the members of the board of examiners."" 
Renumber: subsequent sections 
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Amendments to House Bill No. 477 
Third Reading Copy 

Requested by Senator Bengtson 

.:i.J~A·1 t AGKICULTURE. 

EXHIBI1 No._.-11_-­
DATE c3d 2//8'7 
Bill NO. d B ),/ 7 7 -

For the Committee on Senate Agriculture 

Prepared by Doug Sternberg, Committee Staff 
March 16, 1989 

1. Title, line 11. 
Following: "FUND" 
Insert: "IN PARTICIPATING COUNTIES" 

2. Page 2, line 9. 
Following: "ill" 
Strike: "The" 
Insert: "Unless the local governing body of the county in which 

the tax is collected opts not to participate in grant 
programs financed by the noxious weed management trust fund, 
the" 
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Amendments to House Bill No. 701 
Third Reading Copy 

~.:.NA H AGRICULTURE 

EXHiBIT No. __ 6..::::::.._--­
DATE .3;/ '7/89' 
S:,LL NO. ; dAB itJ I 

For the Committee on Senate Agriculture 

Prepared by Doug Sternberg, Committee Staff 
March 10, 1989 

1. Page 3, line 19. 
Following: "date" 
Strike: "thereTs filed" 
Insert: "the lienor files" 

1 HB070102.ADS 



.;,,-i~r\il AGRICULTURE 

EXHIBIT NJ! cO 
DATE ~~ il29 

7 /J L? ,/ .;$'.5. 
BILL NO.--l/V::...L_-=O::...-(£J==-----

EXPLANATION OF PROPOSED AND AGREED AMENDMENTS TO HB 655 
PREPARED BY BOB LANE, DFWP 

The attached amendments represent an agreement between 

the Department of Fish, Wildlife and Parks and those 

landowners along the Smith River who still had concerns and 

who testified as to those concerns before the Senate 

Agriculture, Livestock and Irrigation Committee hearing on 

March 13, 1989. The landowners generally were concerned that 

the bill could be read more broadly than to just allow the 

regulation of recreational use of a section of the Smith 

River. The Department was concerned that amending out Section 

5 would remove the delegation of responsibility to the 

Department to carry out rules regulating recreational use 

adopted by the Fish and Game Commission. 

Both the landowners and Department were satisfied that 

the attached amendments clarify-and properly restricted the 

department's authority without removing the Department's 

designation to administer recreational use regulations. 

Subsection (2) of Section 5 that would require the Department 

to develop, adopt and update a Smith River management plan is 

being removed at the request of the landowners. They felt 

more comfortable with this requirement removed. Finally, the 

upper portion of the Smith River subject to regulation under 

HB 655 was shortened to start at the Camp Baker state fishing 

access site rather than starting as the Fort Logan Bridge on 

route 360. The change was made at the request of the 

landowners. The Department had not intended to immediately 

propose recreational use regulation for this section of the 

river but had included this in the bill in case increases in 

use warranted regulation. 



Amendments to House Bill No. 655 
Third Reading Copy 

~.-::#-Co 
~//7117 

/-J.t3 tesS 

Requested by Department of Fish, Wildlife & Parks 
For the Committee on Senate Agriculture 

Prepared by Doug Sternberg, Committee Staff 
March 15, 1989 

1. Title, line 8. 
Following: "FOR" 
Strike: "A MANAGEMENT PLAN AND" 

2. Page 3, lines 8 and 9. 
Following: "the" on line 8 
Strike: "Fort Logan bridge on Meagher County route 360" 
Insert: "Camp Baker state fishing access site in Meagher County" 

3. Page 3, line 14. 
Strike: "(1)" 
Following: "primary" 
Insert: "recreational" 

4. Page 3, line 19. 
Strike: "(a)" 
Insert: "(1)" 
Following: "existing" 
Insert: "recreational and public land" 

5. Page 3, line 21. 
Strike: "(b)" 
Insert: "(2)" 
Following: "maintain" 
Insert: "the opportunity to enjoy" 

6. Page 3, line 23. 
Strike: "(c)" 
Insert: "(3)" 

7. Page 3, line 25 through page 4, line 2. 
Strike: subsection (2) in its entirety 
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While this map shows the river basins in Montana, it must be 
noted that House Bill 707 would require the Board of Natural 
Resources and Conservation to name IIp to ten stream reaches where 
leasing could occur. These stream reaches would include specific 
streams and not entire basins. 

\ 

'.' , ( ···.1 \ 

I~" 

\ 

.. iI 



f'
~~

" 
~
 
... 

N
 

S
ca

le
 

~
 / 

~~~
(76

H 
'~

 
/
'
 

>
 

/'"
 

''''
, /

.,
 

"? 
' 

t, 

~
 
~
 

0 
~
 

~
 

~
 

~
 

~
.
.
.
 

I 

,
-
~
.
 

\;
" '

-.
 

') \. 

iI
~J

:.
 
~
 
~
 

' ..
...

...
. ,

 
~I

A 

.. "..
 

\ 
_ ...

.....
 --.:

. 
' 

,,,
,-

. 
t 

.. -.
-..

.; 
-, '"

 

~
.
 

~:
~v

. 
~
~
!
.
 

~
:
i
g
 
.. 

~
~
.
 

J
'
~
 
~
,
~
 

3/
I ,/7

J'
7 

~
e
i
O
'
7
 

M
A

JO
R

, 
S

U
B

M
A

J
O

R
 

a 
M

IN
O

R
 

D
R

A
IN

A
G

E
 

B
A

S
IN

S
 

n. 
.. 



.. 
MAJOR, SUBMAJOR & MINOR 

DRAINAGE BASINS 

~)C. #7 
3/17f~9 

I-tB 70, 

.. 

.. 

.. 
III 

III 

COU",1RIAN RIVER BASIN 
KOOTENAI 

76B Yaak River 
76C Fishpr River 
760 Kont"'l,ai River 

FLATHEAD 

761 Middle Fork Flathead River 
76J South Fork Flathead River 
76K Swan River 
76L Flathead River below Flathead Lake 
76LJ FlathP.8d River to and including Flathead Lake 

UPPER CLARK FORK 

76E Rock Creek tributary of Clark Fork River 
76F Blackfoot River 
76G Clark Fork above Blackfoot River 
76GJ Flint Creek 
76H Bitterroot River 

LOWER CLARK FORK 

76M Clark Fork between Blackfoot River and Flathead River 
76N Clark Fork below Flathead River 

III MISSOURI RIVER BASIN (AND ST. MARY DRAINAGE) 
UPPER MISSOURI TRIBUTARIES 

III 

III 

• 

• 

• 

• 

• 

... 

41 A Red Rock River 
41 B Beaverhead River 
41C Ruby River 
410 Big Hole River 
41 E Boulder River tributary of Jefferson River 
41 F Madison River 
41G Jefferson River 
41 H Gallatin River 

MISSOURI·SMITH 

411 Missouri River above Holter Dam 
41J Smith River 
410J Missouri River from Holter Dam to the Sun River 
41 U Dearborn River 

MISSOURI·SUN·MARIAS 

41 K Sun River 
41 L Cut Bank River 
41M Two Medicine River 
41 N Willow Creek 
410 Teton River 
41P Marias River 
410 Missouri River from Sun River to Marias River 

MISSOURI·MUSSELSHELL 

40A Musselshell River above Roundup 
40B Flatwillow Creek including Box Elder Creek 
40C Musselshell River below Roundup 
41 R A rrow Creek 
41S Judith River 
41T Missouri River from Marias River to and including 

Bullwhacker Creek 
40EJ Missouri River between Bullwhacker Creek and 

Musselshell River 

MILK 

40F Milk River above Fresno Reservoir 
40G Sage Creek 
40H Big Sandy Creek 
401 Peoples Creek 
40J Milk River between Fresno Reservoir and Whitewater Creek 
40K Whitewater Creek 
40L Frenchman Creek 
40M Beaver Creek tributary of Milk River 
40N Rock Creek tributary of Milk River 
400 Milk River below Whitewater Creek including 

Porcupine Creek 

MISSOURI·FORT PECK 

400 Dry Creek 
40E Missouri River between Musselshell River and 

Fort Peck Dam 
40P Redwater River 
400 Poplar River 
40R Big Muddy Creek 
40S Missouri River below Fort Peck Dam 
40T SI. Mary River 

YELLOWSTONE RIVER BASIN (AND LlTILE MISSOURI DRAINAGE) 
UPPER YELLOWSTONE 

43A Shields River 
43B Yellowstone River above and including Bridger Creek 
43BJ Boulder River tributary of Yellowstone River 
43BV.sweet Grass Creek 
43C . Stillwater River 
430 Clarks Fork Yellowstone River 
430J Yellowstone River from Bridger Creek to the 

Clarks Fork Yellowstone 

MIDDLE YELLOWSTONE 

43E Pryor Creek 
43N Shoshone River 
430 Little Bighorn River 
43P Bighorn River below Greybull River 
430 Yellowstone River between Clarks Fork Yellowstone and 

Bighorn River 
42A Rosebud Creek 
42B Tongue River above and including Hanging Woman Creek 
42C Tongue River below Hanging Woman Creek 
42KJ Yellowstone River between Bighorn River and Tongue River 

LOWER YELLOWSTONE 

421 Little Powder River 
42J Powder River below Clear Creek 
42K Yellowstone River between Tongue River and Powder Rivers 
42L O'Fallon Creek 
42M Yellowstone River below Powder River 

LlTILE MISSOURI 

39E Boxelder Creek I 

39F Little Misso~ri River above Little Beaver Creek 
39FJ Little Beaver Creek 
39G Beaver Creek tributary of Uttle Missouri River 
39H Little Missouri below Little Beaver Creek 
38H Belle Fourche River above Cheyenne River 



Amendments to House Bill No. 707 
Third Reading Copy 

~~iLIL ,.~,\Iv~~£ 

t.:Jl,jjll NO."7-_Lx-___ _ 

OAT~7/a9. 
BflL NO. tJll 7/}7 

For the Committee on Senate Agriculture 
(Grossfield Amendments) 

Prepared by Doug Sternberg, Committee Staff 
March 16, 1989 

1. Page 16, line 7. 
Following: "(6)" 
Strike: the remainder of line 7 through "affected." on line 11 
Insert: "If during the term of a lease or a renewal of a lease 

under subsection (5) the water right of an appropriator, 
other than an appropriator described in subsection (9), is 
adversely affected by the exercise of the lease, the 
appropriator may file a complaint with or submit new 
evidence to the department as provided in subsection (5). 
Upon receipt of a complaint or new evidence under subsection 
(5), the department shall investigate the allegations 
contained in the complaint or new evidence. If as a result 
of the investigation the department determines that the 
terms of the lease are not being followed or that exercise 
of the lease is creating an adverse effect, the department 
shall, after notice, require the department of fish, 
wildlife, and parks to show cause why the lease should not 
be modified or revoked. If the department of fish, wildlife, 
and parks fails to show sufficient cause, the department 
shall modify or revoke the lease." 

2. Page 18, line 18. 
Following: line 17 
Insert: "NEW SECTION. Section 7. Recovery of attorney fees. If a 

final decision of the department to lease, renew a lease, or 
modify or revoke a lease pursuant to [section 4] is appealed 
to district court, the court shall, in addition to damages 
resulting from the exercise of a lease that has caused 
adverse effect to a water right, award reasonable attorney 
fees and court costs to the adversely affected party if he 
prevails in the appeal, unless the court finds that the 
position of the department of fish, wildlife, and parks was 
substantially justified or that special circumstances make 
an award of attorney fees and court costs unjust." 

Renumber: subsequent sections 

3. Page 19, lines 2 and 5. 
Following: "4" 
Strike: "and" 
Insert: "," 
Following: "5" 
Insert: ", and 7" 

1 HB07070l.ADS 



Amendments to House Bill No. 
Third Reading Copy 

Requested by Senator Hammond 
For the Committee on Senate Agriculture 

Prepared by Deborah Schmidt 
March 15, 1989 

1. Page 3, line 10. 
Following: "program." 
Insert: "Because the Milk River Basin is chronically water­

short and because it is the subject of considerable 
negotiation of federal and Indian reserved rights, 
leasing may not be undertaken in this basin until these 
issues are successfully resolved." 

2. Page 14, line 15. 
S t r ike: " AFTER" 
Insert: "Except for the Milk River Basin, after" 

3. Page 15, line 12. 
FollO\ving: "by the" 
Strike: "lessor" 
Insert: "lessor's crop, if applicable, and excluding water used 

as recharge or return flow" 

1 Hammond 



PROPOSED AMENDMENTS TO HB 707 
(Third reading copy -- blue) 

Prepared for the Senate Committee on Agriculture 
March 14, 1989 

1. Title, lines 8 and 9. 
Following: "PURPOSE OF" 
Strike: "ENHANCING OR MAINTAINING" 
Insert: "PROVIDING" 

2. Title, line 9. 
Following: "FOR" 
Strike: remainder of line 9 
Insert: "THE BENEFIT OF FISHERIES" 

3. Page 2, line 2. 
Following: "of" 
Strike: "maintaining or enhancing" 
Insert: "providing" 

4. Page 2, line 3. 
Following: line 2 
Strike: "fish, wildlife, or recreation" 
Insert: "the benefit of fisheries" 

5. Page 2, lines 6 and 7. 
Strike: "enhance" on line 6 through "recreation" on line 7 
Insert: "provide for fisheries" 

6. Page 2, line 9. 
Following: "parks" 
Insert: "that have the approval of the fish and game commission" 

7. Page 3, line 4. 
Following: "conservation" 
Strike: "will" 
Insert: ", with the consent of the board, shall" 

8. Page 3, lines 23 and 24. 
Following: "authorization" on line 23 
Strike: remainder of line 23 through "contract" on line 24 

9. Page 4, line 2. 
Following: "conservation" 
Strike: "should" 
Insert: ", with the consent of the board, shall" 

-1-
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PROPOSED AMENDMENTS, HB 707 
page 2 of 5 

10. Page 4, line 5. 
Following: "are not" 
Strike: "or probably will not be" 

11. Page 5, line 17. 
Following: line 16 
Insert: "( 6) "Commission" means the fish and game commission 

provided for in 2-15-3402." 
Renumber: subsequent subsections 

12. Page 14, line 13. 
Following: "to" 
Strike: "enhance or maintain" 
Insert: "provide" 

13. Page 14, line 14. 
Following: "for" 
Strike: "fish, wildlife, or recreation" 
Insert: "benefit of fisheries" 

14. Page 14, line 16. 
Following: "parks" 
Insert: ", with the consent of the commission, " 

15. Page 14, lines 17 and 18. 
Following: "of" on line 17 
Strike: "maintaining or enhancing" 
Insert: "providing" 
Following: "for" on line 17 
Strike: "fish, wildlife, or recreation" 
Insert: "the benefit of fisheries" 

16. Page 14, line 22. 
Following: "department" 
Insert: ", with the consent of the board," 

17. Page 14, line 23. 
Following: "of" 
Strike: "maintaining or enhancing" 
Insert: "providing" 

18. Page 14, line 24. 
Following: "for" 
Strike: "fish, wildlife, or recreation" 
Insert: "the benefit of fisheries" 

-2-
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PROPOSED AMENDMENTS, HB 707 
page 3 of 5 

19. Page 15, lines 5 and 6. 
Following: "streamflow" on line 5 
Strike: "will" through "enhanced" on line 6 
Insert: "must be provided" 
Following: "must" on line 6 
Strike: "provide" 
Insert: "include" 

20. Page 15, line 8. 
Str ike: "will" 
Insert: "must" 

21. Page 15, line 14. 
Following: line 13 
Strike: "enhance or maintain" 
Insert: "provide" 

22. Page 15, line 21. 
Following: line 20 
Insert: "(5) The department of fish, wildlife, and parks has the 

responsibility to prove to the board by substantial credible 
evidence that a proposed lease authorization does not 
adversely affect existing water rights. The department of 
fish, wildlife, and parks shall pay the cost, including 
reasonable attorney fees, for any appropriator who 
successfully objects to a proposed department of fish, 
wildlife, and parks lease." 

Renumber: subsequent subsections 

23. Page 16, line 4. 
Strike: "(9)" 
Insert: "( 10) " 

24. Page 16, line 6. 
Following: "." 
Insert: "If an appropriator proves adverse effects to his water 

rights, the department of fish, wildlife, and parks shall pay 
to the appropriator an amount equal to the damages that 
resulted from exercise of its lease and the costs of proving 
the adverse effects, including reasonable attorney fees and 
court costs. This provision applies only to water leases 
entered into under this section." 

25. Page 16, line 8. 
Following: "department" 
Insert: ", with the consent of the board," 

-3-
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PROPOSED AMENDMENTS, HB 707 
page 4 of 5 

26. Page 16, line 10. 
Strike: "(9)" 
Insert: "(10)" 
Following: "by" 
Strike: "substantial credible" 
Insert: "a preponderance of the" 

27. Page 16, line 11. 
Following: "." 
Insert: . "If an appropriator proves adverse effects to his water 

rights, the department of fish, wildlife, and parks shall pay 
to the appropr iator an amount equal to the damages that 
resulted from exercise of its lease and the costs of proving 
the adverse effects, including reasonable attorney fees and 
court costs. This provision applies only to water leases 
entered into under this section." 

28. Page 17, line 5. 
Following: "parks," 
Strike: "in consultation with the department" 
Insert: "with the consent of the commission" 

29. Page 17, line 7. 
Following: "to" 
Strike: "maintain or enhance" 
Insert: "provide" 

30. Page 17, line 12. 
Following: line 11 
Strike: "maintain" through "recreation" 
Insert: "provide for fisheries" 

31. Page 17, line 14. 
Insert: "(3) Upon declaring a stream reach eligible for leasing, 

the board shall request the department to prepare an analysis 
concerning whether longer term solutions to the critical low 
flows in the stream reach are feasible. Longer term solutions 
to be considered include storage enhancement or developement 
and recharge from ground water sources. The preparation of or 
recommendations resulting from the analysis may not preclude, 
inhibit, or delay the negotiation or implementation of leases 
on the stream reach as provided in [section 4]." 

Renumber: subsequent SUbsection 

-4-
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PROPOSED AMENDMENTS, HB 707 
page 5 of 5 

32. Page 17, lines 21 through 23. 
Following: "to" on line 21 
Strike: "maintain" on line 21 through "enhance" on line 22 
Insert: "provide" 
Following: "for" on line 22 
Strike: remainder of line 22 through "purposes" on line 23 
Insert: "the benefit of fisheries" 

33. Page 17, line 24 through page 18, line 1. 
Following: "TO" on line 24 
Strike: remaInder of line 24 through "ENHANCE" on line 25 
Insert: "provide" 
Following: "STREAMFLOWS" on line 25 
Strike: remainder of line 25 through "PURPOSES" page 18, line 1 

34. Page 18, line 8. 
Following: "of" 
Strike: "maintaining or enhancing" 
Insert: "providing" 

35. Page 18, line 9. 
Following: "flows" 
Strike: "for" through "recreation" 

36. Page 18, lines 14 and 15. 
Following: "TO" on line 14 
Strike: "MAINTAIN OR ENHANCE" 
Insert: "provide" 
Following: "STREAMFLOWS" on line 14 
Strike: remainder of line 14 through "PURPOSES" on line 15 

37. Page 18, line 19. 
Following: second "DEPARTMENT" 
Insert: ", with the consent of the board," 
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r 
b

e
in

g
 

co
n

su
m

ed
 
u

n
le

s
s
: 

(a
) 

th
e
 

a
p

p
li

c
a
n

t 
p

ro
v

e
s 

b
y

 
c
le

a
r 

e
v

id
e
n

c
e
 

a
n

d
 

th
e
 

d
e
p

a
rt

m
e
n

t 
fi

n
d

s
 

th
a
t 

s
u

b
s
e
c
ti

o
n

s
 

(2
) 

a
n

d
 

(3
) 

a
re

 
m

e
t;

 
an

d
 

a
n

d
 

c
o

n
v

in
c
in

g
 

th
e
 
c
r
it

e
r
ia

 
in

 

(b
) 

th
e
 

d
e
p

a
rt

m
e
n

t 
th

e
n

 
p

e
ti

ti
o

n
s
 

th
e
 

le
g

is
la

tu
r
e
 

a
n

d
 

th
e
 

le
g

is
la

tu
r
e
 
a
ff

ir
m

s
 

th
e
 

d
e
c
is

io
n

 
o

f 
th

e
 

d
e
p

a
rt

m
e
n

t 
a
f
te

r
 

o
n

e
 

o
r 

m
o

re
 

p
u

b
li

c
 
h

e
a
ri

n
g

s
. 

(5
) 

(a
) 

T
h

e
 

s
ta

te
 

o
f 

M
o

n
ta

n
a 

h
a
s 

lo
n

g
 

re
c
o

g
n

iz
e
d

 
th

e
 

im
p

o
rt

a
n

c
e
 
o

f 
c
o

n
s
e
rv

in
g

 
it

s
 

p
u

b
li

c
 

w
a
te

rs
 

a
n

d
 

th
e
 

n
e
c
e
s
s
it

y
 

to
 
m

a
in

ta
in

 
a
d

e
q

u
a
te

 
w

a
te

r 
s
u

p
p

li
e
s
 

fo
r 

th
e
 

s
ta

te
's

 
w

a
te

r 

re
q

u
ir

e
m

e
n

ts
. 

in
c
lu

d
in

g
 

re
q

u
ir

e
m

e
n

ts
 

fo
r 

re
s
e
rv

e
d

 
w

a
te

r 

ri
g

h
ts

 
h

e
ld

 
b

y
 

th
e
 

U
n

it
e
d

 
S

ta
te

s
 

fo
r 

fe
d

e
ra

l 
re

s
e
rv

e
d

 
la

n
d

s
 

a
n

d
 

in
 

tr
u

s
t 

fo
r 

th
e
 

v
a
ri

o
u

s
 

In
d

ia
n

 
tr

ib
e
s
 

w
it

h
in

 
th

e
 

s
ta

te
's

 
b

o
u

n
d

a
ri

e
s
. 

A
lt

h
o

u
g

h
 

th
e
 

s
ta

te
 

o
f 

M
o

n
ta

n
a
 

a
ls

o
 

re
c
o

g
n

iz
e
s
 

th
a
t.

 
u

n
d

e
r 

a
p

p
ro

p
ri

a
te

 
c
o

n
d

it
io

n
s
. 

th
e
 

o
u

t-
o

f
-
s
ta

te
 

tr
a
n

s
p

o
rt

a
ti

o
n

 
a
n

d
 

u
se

 
o

f 
it

s
 

p
u

b
li

c
 

w
a
te

rs
 

a
re

 

n
o

t 
in

 
c
o

n
f
li

c
t 

w
it

h
 

th
e
 

p
u

b
li

c
 
w

e
lf

a
re

 
o

f 
it

s
 

c
it

iz
e
n

s
 

o
r 

th
e
 

c
o

n
s
e
rv

a
ti

o
n

 
o

f 
it

s
 
w

a
te

rs
. 

th
e
 

fo
ll

o
w

in
g

 
c
r
it

e
r
ia

 
m

u
st

 

b
e
 

m
et

 
b

e
fo

re
 
o

u
t-

o
f
-
s
ta

te
 

u
se

 
m

ay
 

o
c
c
u

r:
 

-9
-

H
B 

7
0

7
 

I 
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1
0

 

1
1

 

1
2

 

1
3

 

1
4

 

1
5

 

1
6

 

1
7

 

1
8

 

1
9

 

2
0

 

2
1

 

2
2

 

2
3

 

2
4

 

2
5

 

I 
I 

I 
I 

I 
_

')
(,

r 
,r 

" 
.3

 -
, 
7
-
~
 

H
B

 
0

7
0

7
/0

3
 

(b
) 

T
h

e 
d

e
p

a
rt

m
e
n

t 
a
n

d
. 

if
 
a
p

p
li

c
a
b

le
. 

th
e
 

le
g

is
la

tu
r
e
 

m
ay

 
n

o
t 

a
p

p
ro

v
e
 

a 
c
h

a
n

g
e
 

in
 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
fo

r 
th

e
 

W
it

h
d

ra
w

a
l 

a
n

d
 

tr
a
n

s
p

o
rt

a
ti

o
n

 
o

f 
a
p

p
ro

p
ri

a
te

d
 

w
a
te

r 
fo

r 
u

s
e
 

o
u

ts
id

e
 

th
e
 
s
ta

te
 

u
n

le
s
s
 

th
e
 
a
p

p
ro

p
ri

a
to

r 
p

ro
v

e
s
 

b
y

 
c
le

a
r
 

a
n

d
 

c
o

n
v

in
c
in

g
 
e
v

id
e
n

c
e
 

a
n

d
. 

if
 

a
p

p
li

c
a
b

le
. 

th
e
 

le
g

is
la

tu
r
e
 

a
p

p
ro

v
e
s
 
a
f
te

r
 

o
n

e
 

o
r 

m
o

re
 

p
u

b
li

c
 

h
e
a
ri

n
g

s
 

th
a
t:

 

(
i)

 
d

e
p

e
n

d
in

g
 

o
n

 
th

e
 

v
o

lu
m

e
 

o
f 

w
a
te

r 
d

iv
e
rt

e
d

 
o

r 

c
o

n
su

m
e
d

. 
th

e
 

a
p

p
li

c
a
b

le
 

c
r
it

e
r
ia

 
a
n

d
 

p
ro

c
e
d

u
re

s
 

o
f 

s
u

b
s
e
c
ti

o
n

 
(2

) 
o

r 
(3

) 
a
re

 
m

e
t;

 

(
ii

)
 

th
e
 

p
ro

p
o

se
d

 
o

u
t-

o
f
-
s
ta

te
 

u
se

 
o

f 
w

a
te

r 
is

 
n

o
t 

c
o

n
tr

a
ry

 
to

 
w

a
te

r 
c
o

n
s
e
rv

a
ti

o
n

 
in

 
M

o
n

ta
n

a
: 

a
n

d
 

(
ii

i)
 

th
e
 

p
ro

p
o

se
d

 
o

u
t-

o
f
-
s
ta

te
 

u
se

 
o

f 
w

a
te

r 
is

 
n

o
t 

o
th

e
rw

is
e
 
d

e
tr

im
e
n

ta
l 

to
 

th
e
 

p
u

b
li

c
 
w

e
lf

a
re

 
o

f 
th

e
 

c
it

iz
e
n

s
 

o
f 

M
o

n
ta

n
a
. 

(c
) 

In
 

d
e
te

rm
in

in
g

 
w

h
e
th

e
r 

th
e
 
a
p

p
ro

p
ri

a
to

r 
h

a
s
 

p
ro

v
e
d

 

b
y

 
c
le

a
r 

a
n

d
 

c
o

n
v

in
c
in

g
 

e
v

id
e
n

c
e
 

th
a
t 

th
e
 

re
q

u
ir

e
m

e
n

ts
 

o
f 

s
u

b
s
e
c
ti

o
n

s
 

(
5

)
(
b

)
(
ii

)
 

a
n

d
 

(
5

)
(
b

)
(
ii

i)
 

w
il

l 
b

e
 

m
e
t.

 
th

e
 

d
e
p

a
rt

m
e
n

t 
a
n

d
. 

if
 

a
p

p
li

c
a
b

le
. 

th
e
 

le
g

is
la

tu
r
e
 

s
h

a
ll

 

c
o

n
s
id

e
r 

th
e
 

fo
ll

o
w

in
g

 
fa

c
to

rs
: 

(
i)

 
w

h
e
th

e
r 

th
e
re

 
a
re

 
p

re
s
e
n

t 
o

r 
p

ro
je

c
te

d
 

w
a
te

r 

s
h

o
rt

a
g

e
s
 

w
it

h
in

 
th

e
 
s
ta

te
 
o

f 
M

o
n

ta
n

a
; 

(
ii

)
 

w
h

e
th

e
r 

th
e
 

w
a
te

r 
th

a
t 

is
 

th
e
 

s
u

b
je

c
t 

o
f 

th
e
 

p
ro

p
o

s
e
d

 
c
h

a
n

g
e
 

in
 

a
p

p
ro

p
ri

a
ti

o
n

 
m

ig
h

t 
f
e
a
s
ib

ly
 

b
e
 

tr
a
n

s
p

o
rt

e
d

 
to

 
a
ll

e
v

ia
te

 
w

a
te

r 
s
h

o
rt

a
g

e
s
 
w

it
h

in
 

th
e
 
s
ta

te
 
o

f 

M
o

n
ta

n
a
: 

-1
0

-
H

B
 

7
0
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1
0

 

1
1

 

1
2

 

1
3

 

1
4

 

1
5

 

1
6

 

1
7

 

1
8

 

1
9

 

2
0

 

21
 

2
2

 

2
3

 

24
 

2
5

 

H
B

 
0

7
0

7
/0

3
 

(
ii

i)
 

th
e
 

s
u

p
p

ly
 

a
n

d
 

s
o

u
rc

e
s
 
o

f 
w

a
te

r 
a
v

a
il

a
b

le
 

to
 

th
e
 

a
p

p
li

c
a
n

t 
in

 
th

e
 
s
ta

te
 

w
h

e
re

 
th

e
 

a
p

p
li

c
a
n

t 
in

te
n

d
s
 

to
 

u
s
e
 

th
e
 

w
a
te

r:
 

a
n

d
 

(i
v

) 
th

e
 

d
e
m

a
n

d
s 

p
la

c
e
d

 
o

n
 

th
e
 
a
p

p
li

c
a
n

t'
s
 

s
u

p
p

ly
 

in
 

th
e
 
s
ta

te
 

w
h

e
re

 
th

e
 
a
p

p
li

c
a
n

t 
in

te
n

d
s
 

to
 

u
se

 
th

e
 

w
a
te

r.
 

(d
) 

W
he

n 
a
p

p
ly

in
g

 
fo

r 
a 

c
h

a
n

g
e
 

in
 
a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 

to
 

w
it

h
d

ra
w

 
a
n

d
 

tr
a
n

s
p

o
rt

 
w

a
te

r 
fo

r 
u

se
 

o
u

ts
id

e
 

th
e
 
s
ta

te
, 

th
e
 
a
p

p
li

c
a
n

t 
s
h

a
ll

 
su

b
m

it
 

to
 

a
n

d
 

co
m

p
ly

 
w

it
h

 
th

e
 

la
w

s 
o

f 

th
e
 

s
ta

te
 
o

f 
M

o
n

ta
n

a
 

g
o

v
e
rn

in
g

 
th

e
 
a
p

p
ro

p
ri

a
ti

o
n

 
a
n

d
 

u
se

 
o

f 

w
a
te

r.
 (6

) 
F

o
r 

a
n

y
 
a
p

p
li

c
a
ti

o
n

 
fo

r 
a 

c
h

a
n

g
e
 

in
 

a
p

p
ro

p
ri

a
ti

o
n

 

ri
g

h
t 

in
v

o
lv

in
g

 
4

,0
0

0
 

o
r 

m
o

re
 
a
c
re

-f
e
e
t 

o
f 

w
a
te

r 
a 

y
e
a
r 

a
n

d
 

5
.5

 
o

r 
m

o
re

 
c
u

b
ic

 
fe

e
t 

p
e
r 

se
c
o

n
d

 
o

f 
w

a
te

r.
 

th
e
 

d
e
p

a
rt

m
e
n

t 

s
h

a
ll

 
g

iv
e
 

n
o

ti
c
e
 
o

f 
th

e
 

p
ro

p
o

se
d

 
C

h
an

g
e 

in
 

a
c
c
o

rd
a
n

c
e
 

w
it

h
 

8
5

-2
-3

0
7

 
a
n

d
 
s
h

a
ll

 
h

o
ld

 
o

n
e
 
o

r 
m

o
re

 
h

e
a
ri

n
g

s
 

in
 

a
c
c
o

rd
a
n

c
e
 

w
it

h
 

8
5

-2
-3

0
9

 
p

ri
o

r 
to

 
it

s
 

a
p

p
ro

v
a
l 

o
r 

d
e
n

ia
l 

o
f 

th
e
 

p
ro

p
o

se
d

 
c
h

a
n

g
e
. 

T
h

e
 

d
e
p

a
rt

m
e
n

t 
s
h

a
ll

 
p

ro
v

id
e
 

n
o

ti
c
e
 

a
n

d
 

m
ay

 

h
o

ld
 

o
n

e
 

o
r 

m
o

re
 

h
e
a
ri

n
g

s
 

u
p

o
n

 
a
n

y
 
o

th
e
r 

p
ro

p
o

se
d

 
c
h

a
n

g
e
 

if
 

it
 

d
e
te

rm
in

e
s
 

th
a
t 

s
~
e
h
 

a 
c
h

a
n

g
e
 

m
ig

h
t 

a
d

v
e
rs

e
ly

 
a
f
f
e
c
t 

th
e
 

ri
g

h
ts

 
o

f 
o

th
e
r 

p
e
rs

o
n

s
. 

(7
) 

T
h

e 
d

e
p

a
rt

m
e
n

t 
o

r 
th

e
 

le
g

is
la

tu
re

, 
if

 
a
p

p
li

c
a
b

le
, 

m
ay

 
a
p

p
ro

v
e
 

a 
c
h

a
n

g
e
 

s
u

b
je

c
t 

to
 
s
~
e
h
 

te
rm

s.
 

c
o

n
d

it
io

n
s
, 

r
e
s
tr

ic
ti

o
n

s
, 

a
n

d
 

li
m

it
a
ti

o
n

s
 

a
s 

it
 

c
o

n
s
id

e
rs

 
n

e
c
e
s
s
a
ry

 
to

 

s
a
ti

s
f
y

 
th

e
 
c
r
it

e
r
ia

 
o

f 
th

is
 
s
e
c
ti

o
n

, 
in

c
lu

d
in

g
 

li
m

it
a
ti

o
n

s
 

o
n

 
th

e
 

ti
m

e
 

fo
r 

c
o

m
p

le
ti

o
n

 
o

f 
th

e
 

c
h

a
n

g
e
. 

T
h

e 
d

p
p

a
rt

m
e
n

t 
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1

-
H

B
 

7
0
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1
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1
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1
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1
7

 

1
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1
9

 

20
 

21
 

2
2

 

23
 

2
4

 

2
5

 

H
B 

0
7

0
7

/0
3

 

m
ay

 
e
x

te
n

d
 

ti
m

e
 

li
m

it
s
 

s
p

e
c
if

ie
d

 
in

 
th

e
 

c
h

a
n

g
e
 
a
p

p
ro

v
a
l 

u
n

d
e
r 

th
e
 
a
p

p
li

c
a
b

le
 
c
r
it

e
r
ia

 
a
n

d
 

p
ro

c
e
d

u
re

s
 
o

f 
8

5
-2

-3
1

2
(3

).
 

(8
) 

I
f
 

a 
c
h

a
n

g
e
 
is

 
n

o
t 

c
o

m
p

le
te

d
 

a
s 

a
p

p
ro

v
e
d

 
b

y
 

th
e
 

d
e
p

a
rt

m
e
n

t 
o

r 
le

g
is

la
tu

r
e
 

o
r 

if
 

th
e
 

te
rm

s
, 

c
o

n
d

it
io

n
s
, 

r
e
s
tr

ic
ti

o
n

s
, 

a
n

d
 

li
m

it
a
ti

o
n

s
 
o

f 
th

e
 

c
h

a
n

g
e
 

a
p

p
ro

v
a
l 

a
re

 
n

o
t 

c
o

m
p

li
e
d

 
w

it
h

, 
th

e
 

d
e
p

a
rt

m
e
n

t 
m

ay
, 

a
f
te

r
 

n
o

ti
c
e
 

a
n

d
 

o
p

p
o

rt
u

n
it

y
 

fo
r 

h
e
a
ri

n
g

. 
re

q
u

ir
e
 

th
e
 
a
p

p
ro

p
ri

a
to

r 
to

 
sh

o
w

 

c
a
u

s
e
 

w
hy

 
th

e
 

c
h

a
n

g
e
 

a
p

p
ro

v
a
l 

s
h

o
u

ld
 

n
o

t 
b

e
 

m
o

d
if

ie
d

 
o

r 

re
v

o
k

e
d

. 
I
f
 

th
e
 
a
p

p
ro

p
ri

a
to

r 
f
a
il

s
 

to
 

sh
o

w
 
s
u

f
f
ic

ie
n

t 
c
a
u

s
e
, 

th
e
 

d
e
p

a
rt

m
e
n

t 
m

ay
 

m
o

d
if

y
 

o
r 

re
v

o
k

e
 

th
e
 

c
h

a
n

g
e
 
a
p

p
ro

v
a
l.

 

(9
) 

T
h

e 
o

ri
g

in
a
l 

o
f 

a 
c
h

a
n

g
e
 
a
p

p
ro

v
a
l 

is
s
u

e
d

 
0, 

th
e
 

d
e
p

a
rt

m
e
n

t 
m

u
st

 
b

e 
s
e
n

t 
to

 
th

e
 
a
p

p
li

c
a
n

t,
 

a
n

d
 

a 
d
~
p
i
i
c
a
t
e
 

m
u

st
 

b
e
 

k
e
p

t 
in

 
th

e
 
o

ff
ic

e
 
o

f 
th

e
 

d
e
p

a
rt

m
e
n

t 
in

 
H

e
le

n
a
. 

(1
0

) 
A

 
p

e
rs

o
n

 
h

o
ld

in
g

 
a
n

 
is

s
u

e
d

 
p

e
rm

it
 

o
r 

c
h

a
n

g
e
 

a
p

p
ro

v
a
l 

th
a
t 

h
a
s 

n
o

t 
b

e
e
n

 
p

e
rf

e
c
te

d
 

m
ay

 
c
h

a
n

g
e
 

th
e
 
p

la
c
e
 
o

f 

d
iv

e
rs

io
n

, 
p

la
c
e
 
o

f 
u

s
e
, 

p
u

rp
o

se
 
o

f 
u

s
e
, 

o
r 

p
la

c
e
 
o

f 
s
to

ra
g

e
 

b
y

 
f
il

in
g

 
a
n

 
a
p

p
li

c
a
ti

o
n

 
fo

r 
c
h

a
n

g
e
 

p
u

rs
u

a
n

t 
to

 
th

is
 

s
e
c
ti

o
n

. 

(1
1

) 
A

 
c
h

a
n

g
e
 

in
 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
c
o

n
tr

a
ry

 
to

 
th

e
 

p
ro

v
is

io
n

s
 

o
f 

th
is

 
s
e
c
ti

o
n

 
is

 
in

v
a
li

d
. 

N
o 

A
n 

o
f
f
ic

e
r
, 

a
g

e
n

t,
 

a
g

e
n

c
y

, 
o

r 
e
m

p
lo

y
e
e
 
o

f 
th

e
 
s
ta

te
 

m
ay

 
n

o
t 

k
n

o
w

in
g

ly
 

p
e
rm

it
, 

a
id

, 
o

r 
a
s
s
is

t 
in

 
a
n

y
 

m
an

n
er

 
st

te
h

 
~
~
 

u
n

a
u

th
o

ri
z
e
d

 

c
h

a
n

g
e
 

in
 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t.
 

N
o 
~
 

p
e
rs

o
n

 
o

r 
c
o

rp
o

ra
ti

o
n

 

m
ay

 
n

o
t,

 
d

ir
e
c
tl

y
 
o

r 
in

d
ir

e
c
tl

y
, 

p
e
rs

o
n

a
ll

y
 

o
r 

th
ro

u
g

h
 

a
n

 

a
g

e
n

t,
 

o
f
f
ic

e
r
, 

o
r 

e
m

p
lo

y
e
e
, 

a
tt

e
m

p
t 

to
 

c
h

a
n

g
e
 

a
n
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2

-
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B
 

7
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1
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1
1

 

1
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1
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1
4

 

1
5

 

1
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1
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1
8

 

1
9

 

20
 

2
1

 

2
2

 

2
3

 

24
 

25
 

I 
I 

I' 
I 

I 
I' 

I 
I 

H
B 

0
7

0
7

/0
3

 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
e
x

c
e
p

t 
in

 
a
c
c
o

rd
a
n

c
e
 

w
it

h
 

th
is

 
s
e
c
ti

o
n

."
 

S
ec

ti
o

n
 3

. 
S

e
c
ti

o
n

 
8

5
-2

-4
0

4
, 

M
C

A
, 

is
 

am
en

d
ed

 
to

 
re

a
d

: 

"
8

5
-2

-4
0

4
. 

A
b

an
d

o
n

m
en

t 
o

f 
a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t.
 

(1
) 

If
 

an
 

a
p

p
ro

p
ri

a
to

r 
c
e
a
se

s 
to

 
u

se
 

a
ll

 
o

r 
a 

p
a
rt

 
o

f 
h

is
 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
w

it
h

 
th

e
 

in
te

n
ti

o
n

 
o

f 
w

h
o

ll
y

 
o

r 

p
a
r
ti

a
ll

y
 

a
b

a
n

d
o

n
in

g
 

th
e
 

ri
g

h
t 

o
r 

if
 

h
e
 

c
e
a
s
e
s
 

u
s
in

g
 

h
is

 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
a
c
c
o

rd
in

g
 

to
 
it

s
 

te
rm

s 
a
n

d
 
c
o

n
d

it
io

n
s
 

w
it

h
 

th
e
 

in
te

n
ti

o
n

 
o

f 
n

o
t 

co
m

p
ly

in
g

 
w

it
h

 
th

o
s
e
 

te
rm

s 
a
n

d
 

c
o

n
d

it
io

n
s
, 

th
e
 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
s
h

a
ll

, 
to

 
th

a
t 

e
x

te
n

t,
 

b
e 

d
~
~
m
~
d
 

c
o

n
si

d
e
re

d
 

a
b

a
n

d
o

n
e
d

 
an

d
 
s
h

a
ll

 
im

m
p

d
ia

te
ly

 
e
x

p
ir

e
. 

(2
) 

If
 

a
n

 
a
p

p
ro

p
ri

a
to

r 
c
e
a
se

s 
to

 
u

se
 
a
ll

 
o

r 
p

a
rt

 
o

f 

h
is

 
a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
o

r 
c
e
a
se

s 
u

si
n

g
 

h
is

 
a
p

p
ro

p
ri

a
ti

o
n

 

ri
g

h
t 

a
c
c
o

rd
in

g
 

to
 
it

s
 

te
rm

s 
an

d
 
c
o

n
d

it
io

n
s
 

fo
r 

a 
p

e
ri

o
d

 
o

f 

1
0

 
s
u

c
c
e
s
s
iv

e
 

y
e
a
rs

 
an

d
 

th
e
re

 
w

as
 

w
a
te

r 
a
v

a
il

a
b

le
 

fo
r 

h
is

 

u
se

, 
th

e
re

 
s
h
a
i
i
-
b
~
 

is
 

a 
p

ri
m

a
 

fa
c
ie

 
p

re
su

m
p

ti
o

n
 

th
a
t 

th
e
 

a
p

p
ro

p
ri

a
to

r 
h

a
s 

a
b

a
n

d
o

n
e
d

 
h

is
 

ri
g

h
t 

in
 

w
h

o
le

 
o

r 
fo

r 
th

e
 

p
a
rt

 
n

o
t 

u
se

d
. 

(3
) 

If
 

an
 

a
p

p
ro

p
ri

a
to

r 
c
e
a
se

s 
to

 
u

se
 
a
ll

 
o

r 
p

a
rt

 
o

f 

h
is

 
a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
b

e
c
a
u

se
 

th
e
 

la
n

d
 

to
 

w
h

ic
h

 
th

e
 

w
a
te

r 

is
 
a
p

p
li

e
d

 
to

 
a 

b
e
n

e
fi

c
ia

l 
u

se
 

is
 
c
o

n
tr

a
c
te

d
 

u
n

d
e
r 

a 
s
ta

te
 

o
r 

fe
d

e
ra

l 
c
o

n
s
e
rv

a
ti

o
n

 
s
e
t-

a
s
id

e
 
p

ro
g

ra
m

: 

(a
) 

th
e
 

s
e
t-

a
s
id

e
 

an
d

 
re

s
u

lt
in

g
 

re
d

u
c
ti

o
n

 
in

 
u

se
 

o
f 

th
e
 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
d

o
e
s 

n
o

t 
re

p
re

s
e
n

t 
a
n

 
in

te
n

t 
b

y
 

th
e
 

a
p

p
ro

p
ri

a
to

r 
to

 
w

h
o

ll
y

 
o

r 
p

a
r
ti

a
ll

y
 

a
b

a
n

d
o

n
 

th
e
 

a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
o

r 
to

 
n

o
t 

co
m

p
ly

 
w

it
h

 
th

e
 

te
rm

s 
a
n

d
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1
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@
2

3
 

@
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I' 

I 
I 

#
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C-

"/.
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I (

 
r 

.3
-l

i-
8

9
 

H
B

 
0

7
0

7
/0

3
 

c
o

n
d

it
io

n
s
 
a
tt

a
c
h

e
d

 
to

 
th

e
 

ri
g

h
t;

 
a
n

d
 

(b
) 

th
e
 

p
e
ri

o
d

 
o

f 
n

o
n

u
se

 
th

a
t 

o
c
c
u

rs
 

fo
r 

p
a
rt

 
o

r 
a
ll

 

o
f 

th
e
 
a
p

p
ro

p
ri

a
ti

o
n

 
ri

g
h

t 
a
s
 

a 
re

s
u

lt
 

o
f 

th
e
 

c
o

n
tr

a
c
t 

m
ay

 

n
o

t 
c
re

a
te

 
o

r 
m

ay
 

n
o

t 
b

e
 

a
d

d
e
d

 
to

 
a
n

y
 

p
re

v
io

u
s
 

p
e
ri

o
d

 
o

f 

n
o

n
u

se
 

to
 
c
re

a
te

 
a 

p
ri

m
a
 

fa
c
ie

 
p

re
su

m
p

ti
o

n
 

o
f 

a
b

a
n

d
o

n
m

e
n

t.
 

(4
) 

T
h

e 
le

a
s
e
 

o
f 

a
n

 
e
x

is
ti

n
g

 
ri

g
h

t 
p

u
rs

u
a
n

t 
to

 

(s
e
c
ti

o
n

 
41

 
d

o
e
s 

n
o

t 
c
o

n
s
ti

tu
te

 
a
n

 
a
b

a
n

d
o

n
m

e
n

t 
b

y
 

th
e
 

le
s
s
o

r 

o
r 

s
e
rv

e
 
a
s
 

e
v

id
e
n

c
e
 

th
a
t 

c
o

u
ld

 
b

e 
u

se
d

 
to

 
e
s
ta

b
li

s
h

 
a
n

 

a
b

a
n

d
o

n
m

e
n

t 
b

y
 

th
e
 

le
s
s
o

r 
o

f 
a
n

y
 
p

a
rt

 
o

f 
th

e
 
r
i
~
 

t
4
t
~
 

S
u

b
s
e
c
ti

o
n

s
 

(1
) 

a
n

d
 

(2
) 

d
o

 
n

o
t 

a
p

p
ly

 
to

 

e
x

is
ti

n
g

 
ri

g
h

ts
 

u
n

ti
l 

th
e
y

 
h

a
v

e
 

b
e
e
n

 
d

e
te

rm
il

lt
:,

d
 

in
 

a
c
c
o

rd
a
n

c
e
 

w
it

h
 

p
a
rt

 
2 

o
f 

th
is

 
c
h

a
p

te
r.

"
 

J. 
p,

...
.,,

; 
...

 
NE

W
 

S
E

C
T

IO
N

. 
S

ec
ti

o
n

 4
. 

L
e
,.

se
s 

to
 

ei
il

au
ii

C
l:

 
e

r 
m

a
in

tu
iR

' 
-tt

....
. ~
e
.
"
'
~
 J

 
T~
&"
-"
C.
jo
 

st
re

a
m

fl
o

w
s 

fo
r.

 ~
il
i1
bj
 

.,
il

d
J 

H
ie

, 
e
r 

fa
,r

e
u

ti
l!

m
 
-
-

d
e
p

a
rt

m
e
n

t 
t)

lc
.a

.l
't

 f-
"t

Io
4.

 M
 I, Ie. 

R
:.

-
-
. 

: .
.. .

1 

a
u

th
o

ri
z
a
ti

o
n

. 
(I

) 
~
h
~
 

A
FT

E
R

 
JU

L
Y

 
1

, 
1

9
9

1
, 

T
H

E
 

d
e
p

a
rt

m
e
n

t 
o

f 
A

 
"
"
i
'
f
l
\
+
G
:
~
'
-
l
'
b
f
~
 ...

...
.. u

: .
..

 , 
fi

s
h

, 
w

il
d

li
fe

, 
a
n

d
 

p
a
ri

s
 

m
ay

 
le

a
s
e
 
e
x

is
ti

n
g

 
ri

g
h

ts
 

fo
r 

th
e
 

J.
rD
";
J.
~ 

A
 

p
u

rp
o

se
 
o
f
'
A
~
a
i
~
1
J
 

8F
 
eA

Ra
A8

iA
~ 

st
re

a
m

fl
o

w
s 

fo
r 
~
 

t+
-e

-
~.
(.
;'
" 

o
f 

f:-
s!

.u
-ic

.s 
~
l
l
d
l
i
f
8
1
 

Q
F 

z
e
e
tE

a
ll

o
ff

 D
U

R
IN

G
 

C
R

IT
IC

A
L

 
LO

W
 

FL
O

W
 

P
E

R
IO

D
S

 
in

 

st
re

a
m

 
re

a
c
h

e
s 

d
e
te

rm
in

e
d

 
e
li

g
ib

le
 

b
y

 
th

e
 

b
o

a
rd

 
p

u
rs

u
a
n

t 
to

 

(s
e
c
ti

o
n

 
51

. 
T

h
is

 
s
e
c
ti

o
n

 
is

 
th

e
 
e
x

c
lu

s
iv

e
 

m
ea

n
s 

b
y

 
w

h
ic

h
 

a
p

p
ro

p
ri

a
ti

o
n

s
 

m
ay

 
b

e 
c
h

a
n

g
e
d

 
to

 
a
n

 
in

s
tr

e
a
m

 
fl

o
w

 
p

u
rp

o
s
e
. 

(2
) 

T
h

e 
d

e
p

a
rt

m
e
n

t 
s
h

a
ll

 
a
u

th
o

ri
z
e
 

a 
!
I
.
~
s
e
 

o
f 

a
n

 

. 
t
' 

. 
h

t 
f 

th
 

f
'
 

f 
~"

'.
 'A

t 
A

 
. 

eX
1S

 
1

0
9

 
rl

g
 

o
r 

e 
p

u
rp

o
se

 
0 

m
a
ti

iL
a
li

it
ii

9
 
O

L
R

 
a
R
"
'
l
A
~
 

~
 ~
:'

 __
 !.

.'1
-o

f 
f:

."
-r

:d
 

st
re

a
m

fl
o

w
s 

fo
r 

fi
&

h
, 

"
i 

~
l
i
(
e
,
 

e
t 

L
E

C
lE

s
ti

o
ii
 

D
U

R
IN

G
 

C
R

IT
IC

A
L

 
LO

w
 

FL
O

W
 

P
E

R
!9

D
S

 
in

 
an

 
e
li

g
ib

le
 

s
tr

e
a
m

 
re

a
c
h

 
if

 
th

e
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4

-
H
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7
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®
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S
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1
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1
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©
1

2
 

1
3

 

@
1

4
 

1
5

 

1
6

 

1
7

 

IS
 

1
9

 

H
B

 
0

7
0

7
/0

3
 

a
p

p
li

c
a
n

t 
su

b
m

it
s 

a 
c
c
m

p
le

te
d

 
a
p

p
li

c
a
ti

o
n

 
a
n

d
 

m
e
e
ts

 
th

e
 

re
q

u
ir

e
m

e
n

ts
 
o

f 
S

5
-2

-4
0

2
. 

(3
) 

T
h

e 
a
p

p
li

c
a
ti

o
n

 
fo

r 
a 

le
a
s
e
 

a
u

th
o

ri
z
a
ti

o
n

 
m

u
st

 

in
c
lu

d
e
 

s
p

e
c
if

ic
 

in
fo

rm
a
ti

o
n

 
o

n
 

th
e
 

le
n

g
th

 
an

d
 

lo
c
a
ti

o
n

 
o

f 
S 

""
,,I

I 
\,c

.. 
p .

.. "
,: 

cl. c
.c:l

 
th

e
 

st
re

a
m

 
re

a
c
h

 
in

 
w

h
ic

h
 

th
e
 

st
re

a
m

fl
o

w
 

..
 i
l
l
 

B
e 

"
,
a
i
R
l
;
a
i
A
e
~
 

i"
cJ

~t
,.

..
 

~
 
en

h
an

g
ef

t 
a
n

d
 

m
u

st
 
~
P
8
~
~
 

a 
d

e
ta

il
e
d

 
st

re
a
m

fl
o

w
 

m
e
a
su

ri
n

g
 

p
la

n
 

th
a
t 

d
e
s
c
ri

b
e
s
 

th
e
 

p
o

in
ts

 
w

h
er

e 
an

d
 

th
e
 

m
an

n
er

 
in

 
w

h
ic

h
 

.
~
\
 

th
e
 
s
t
r
e
a
m
f
l
o
w
~
 

b
e
 

m
e
a
su

re
d

. 

(4
) 

T
h

e 
m

ax
im

um
 

q
u

a
n

ti
ty

 
o

f 
w

a
te

r 
th

a
t 

m
ay

 
b

e
 

le
a
s
e
d

 

is
 

th
e
 

am
o

u
n

t 
h

is
to

ri
c
a
ll

y
 
d

iv
e
rt

e
d

 
b

y
 

th
e
 

le
s
s
o

r.
 

H
o

w
e
v

e
r,

 

O
F 

T
H

E
 

A
M

O
U

N
T 

L
E

A
SE

D
, 

o
n

ly
 

th
e
 

am
o

u
n

t 
h

is
to

ri
c
a
ll

y
 

c
o

n
su

m
e
d

 
t .
..

 or
',}

 'N
>

p,
 :f

 ... '
p

l:
 ...

. I
.Ie

.. 
••

• 
b

y
 

th
e
 
~
,
 

o
r 

a 
sm

a
ll

e
r 

am
o

u
n

t 
if

 
s
p

e
c
if

ie
d

 
b

y
 

th
e
 

"" 
d

e
p

a
rt

m
e
n

t 
1 

in
 

th
e
 

1'"
,,;

C1
oc

.. 
e"

t.
aL

tc
e 

O
f 

lh
ai

li
L

ai
u

 

le
a
s
e
 

a
u

th
o

ri
z
a
ti

o
n

. 
m

ay
 

b
e
 

u
se

d
 

to
 

st
re

a
m

fl
o

w
s 

b
el

o
w

 
th

e
 
le

s
s
o

r'
s
 

p
o

in
t 

o
f 

d
iv

e
rs

io
n

. 
T

H
E

 
L

E
A

SE
 

M
U

ST
 

TA
K

E 
IN

T
O

 
A

C
C

O
U

N
T 

TH
E 

H
IS

T
O

R
IC

A
L

 

U
SE

 
O

F 
TH

E 
W

A
TE

R 
R

IG
H

T
, 

IN
C

L
U

D
IN

G
 

B
U

T 
N

O
T 

L
IM

IT
E

D
 

T
O

 
T

H
E

 

U
SU

A
L 

SH
U

T
O

FF
 

O
F 

A
LL

 
O

R 
A

 P
O

R
T

IO
N

 
O

F 
TH

E 
W

A
TE

R 
S

U
B

JE
C

T
 

T
O

 

TH
E 

W
A

TE
R 

R
IG

H
T

 
D

U
E 

TO
 

N
O

RM
A

L 
IR

R
IG

A
T

IO
N

 
P

R
A
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. . 'WHAT IS THE PlJRPOSE OF THE BILL?·· ... · ·· ... ·•······ ...• ·.1 

III The purpose of the instream flow leasing bill is to allow 
the Department of Fish, Wildlife and Parks (DFWP) to lease 
water rights from willing individuals or groups to maintain 
or enhance free-flowing water in certain streams for fish, 

lilt wildlife, and recreation (Section 4(1 ». Several of these points 
should be emphasized. 

.. 

II 

.. 

• 

• 

• 

.. 

• 

• 

• 

First, the only entity that is allowed to lease water for 
instreamflow purposes is the DFWP . However, other public 
and private agencies are allowed to contribute funds and 
oth~rresources to the DFWP for the purpose ofleasing wa ter 
for mstream flow protection (Section 6). 

The D F~ "IF mC11J also acce!Jt contributions for dfrr.'elopin o water 
J, •• .. 

s,orac;>e fo rr.amra:r. or er<.nance streamficr..l:s (Section 6(1 ,rE I " The 
DFWF must exver.d such contributions exclusivelll for such stor­
aqe facilities unless ot,~er..l;ise authorized under Section 8i-1-614 , 
MeA (Section 6(4», 

Second, the Dr~VP may onlv lease water onlv from 
"willing" parties. No one will be f~rced to lease wat;r to the 
DFVVP for instream flow purposes. 

Third, the DFVVP may lease wa ter from willing parties to 
both maintain existing resources as well as to enhance or 
increase instream flows in dewatered streams. \Vhile the bill 
provides the DFVvP an alternative mechanism to maintain 
existing instream resources (in addition to the reservation 
process (Section 85-2-316, MCA) and water storage), it is 
most likely to be used to enhance instream flows in dewa­
tered streams. 

Fourth, the DF\VP's opportunity to lease water for in­
stream flow purposes is limited to onlv 10 stream reaches 
identified by the DFWP and approv~ by the Board of 
Natural Resources and Conservation (Section 5).Fifth and 
finally, the DFWP may only lease water to protect and 
manage fish, wildlife, and recreational resources. 

HOW DOES THE BILL PROTECT EXISTING 
.. . ······WATER RIGHTS?· ... 

First, the DFWP can only lease water from a "willing" 
part~. That is, instream flow leases are voluntary; they are not 
reqUlred and do not result in the confiscation of water rights 
without compensation. Where the two parties cannot be 
mutually benefited, a lease arrangement makes bad eco­
nomic sense and is not likely to be entered into. 

. Second, according to the "Statement of Intent," it is 
anticipated that the DFWP will meet with appropriators 
along selected stream reaches to assess and consider anv 
concerns before proceeding with an instream flow lease. • 

Third, the DFWP must provide the Board of Natural 
Resources and Conservation (BNRC) with a list of specific 
stream reaches on which leasing is desired (Section 5). The 
BI";'RC :nust then declare or deSignate only 10 stream reaches 
where mstream flow leases may occur if it finds that leasing 
is necessary. Individuals or groups V\ith existing wate~ 
rights would have an opportunity to express their concerns 
before the Board regarding instream flow leases on particu­
lar stream reaches. 

Fourth, a proposal for an instream flow lease must be 
processed through the same change of use proceeding as 
other water right changes and transfers (Section 2). In short, 
,this means that individuals with water rights would have an 
opportunity to object to the lease and to provide evidence on 
how and why the lease would ad versely affect the use of their 
water right. If a proposed lease would result in an ad\"erse 
affect, it would not be allowed. 

Fifth, the Department of Natural Resources and Conser­
vation (D:t\TRC) maintains jurisdiction to modify or revoke 
the lease during the lease period if third parties provide ne'.v 
e\idence that the lease adversely affects the use of their wa ter 
right (Section 4(6». 

J
I HOW WlLL THE BILL AFFECT FUTURE 
~ WATER PER.'\.ITITEES? 

An individual or group that applies for and receives a 
water use permit with a priority date after the date of the 
inStream flow lease authorization would not be allowed to 
object to the exercise of the lease, the renewal of the lease, or 
the reversion of the appropriation right to the lessor (Section 
4(9». This is consistent with the prior appropriation doctrine 
("first in time, first in right), and does not constitute a change 
in Montana's water law. 

HOW¥UCH OFANEXISTINGWATER RIGHT .. 
....... . ····.ISLE,ASABLE?i> ............ . 

The amount of water that may be leased from an existing 
water user for instream flow purposes is generally up to the 
lessor and the DFWP. However, the maximum quantity of 
water that may be leased is the amount historically diverted 



by the lessor; only the amount histOrically consumed may be 
leased below the lessor's point of diversion (Section 4(4». 
The DNRC may specify in the lease authorization that an 
amount of wa ter smaller than that historically consumed by 
the lessor is leasable. 

An instream flow lease must take into account the historical 
use ofthe water right, including but not limited to the shutoffofa 
diversion associated with a water ris-ht under normal irrigation 
practices. hart'estin £, climatic conditions, and cooperative prac­
tices with other irri£ators (Section 4(4». 

The length of stream reach to which an instream flow 
lease applies is generally up to the lessor and the DFWP. 
HO'wever, specific information on the length and location of 
the stream reach must be included in the instream flow lease 
authorization (Section 4(3». In addition, the B1\TRC may 
establish the streams and stream reaches where leasing may 
occur. 

The details for measuring a leased instream flow are up 
to the DFWP. However, a lease authorization must include 
an instream flow measuring plan L'ltat describes the points 
where and the manner in which the instream flow will be 
measured (Section 4(3». 

The DFV.,rP must pav all the C(lsts associated v.:ith installinf 
measllrinr devices orvrovidin£" personnel tD m.easure srreamf[crws 
a~cordinq to the measurinr !1lan (Section 4/10». 

HOl\' LONG IS THE LEASE PERIOD?> >1 

An instream flow lease may be authorized by the D!'-.TRC 
for no more than 10 years (Section 4(5». The lease may also 
be renewed (for up to 10 years per renewal) if nobody objects 
to the renewal and provides new evidence showing how the 
lease adversely affects the use of a water right, and if the 
leasing statute is recodified after the 1 0 year sunset provision. 

I·· : .. Hcny OFTEN MAY THE LEASE BE EXERCISED? ·1/ 
The DFWP mav lease existing water rishts onlv dun;; 

critical low flow periods (Section4(1)). iii 

'0 .: •• ;.~'I' IS'D!pPRIORJ:I}'DATF FQR .. 
::i(!NSTREAMFL.0WLEASE?<·. 

As in any water right change, the priority date for ;/ I
', 

instream flow lease authorization is the same as the priori 
of appropriation of the v,'ater right that is leased (Secti~n 
4(7». 1 

I 
I: ;;WHOMAYENFORCEINSTREA..1\f 
I :}";··;:;;;:;i/.·.FI.OWLEASES?}> 

According to the "Statement of Intent," the lessor.' 
responsible for taking action, if necessary, to protect the i 
stream flow lease. However, the "Statement of Intent" go~ 
on to say that the lessor and the DFWP may agree to a 
different arrangement if agreeable to both parties. - I 

'i\-\.TI.LALEASEDWATERRIGHTBE ..•... · 
. >«(:CONSIDER.ErfABA!\TIO:N"ED? 

In leasing an existing water right, the lessor does nl. 
abandon any part of the right (Section 3(4». ~. 

·J\TlffN Ck~ THE DEP ARTMTh"T 
»OF FISHJ'V.'ILDUFEA..'TDPARKS BEG~ 

·········>TOLEASEWATERRIGHTS? . I 

\ L-_____________________ ~, 

The DFWP mav not enter into a lease before Tulv 1. 199"" 
(Section 4(1». This will allcr...:.' the DFWP ar.d the BKRC to ider:::-iJ 
svecific stream rea~h~ 'U,r.ere instretlrr: flru.' lea$pc G'!"e ne~.:e:i ar ~ 
to determine if tnt"e are anv varnes wiiiinq to le::zse <.L'afer. It u:i! 
also rive the le~.slature an W'orlunitv to reru-J.' the le::zsi>:. 

~ro::,::::::~~:::~~:::~~::e aut"ariZd~ 
The DNRC must revorl to each remlar s"c;sion of the leqisla 

tureon the cmeration of the instream flaw leasinf!!JrrM'nm (Section 
n 

I 



GENERAL LAW ON ATTORNEY'S FEES 

EXHIBIT # 13 
3/17/89 HB 707 

In the United States the rule generally adopted by both the 

federal and state courts, as concerns administrative matters, is 

that the prevailing litigant is not entitled to collect a 

reasonable attorney's fee from the loser. This is known as the 

"American rule". The major exception to this rule is cases 

involving civil r1ghts actions where civil rights enforcement 

rests with the citizens who generally have little or no money 

with which to hire an attorney. But even in the civil rights 

cases attorney's fees are not allowed to the prevailing party 

against the government if it is determined that the government 

position was substantially justified. 

AWARDING OF ATTORNEY'S FEES UNDER H. B. 707 

An amendment to H.B. 707 would allow attorney's fees only against 

the state of Montana, no other party would share this liability. 

The awarding of attorney's fees solely against a government 

agency is contrary to the accepted standard. The proposed 

amendment to House Bill No. 707 not only creates a single 

responsible party for the payment of attorney's fees, it also 

establishes a minimal standard for claiming fee's, i.e., proving 

of any adverse effect to other water rights. There is no 



EXHIBIT # 13 I 
3/17/89 HB 7071 

. A 

latitude for the state to prove that its position was 

substantially justified. This creates an atmosphere in which a 

few litigious attorneys can utilize the administrative scheme to 

generate law suits and subsequent attorney's fees. By allowing 

attorney's fees singularly against the state there is posed a 

serious threat of harassing litigation with its potentially 

adverse consequences for administrative independence in reaching 

wise water resource decisions. If the there is a concern that 

attorney's fees should be allowed in the water resource decision-

making process, then the focus should be on the entire 

permitting process.and not simply the limited scenario of leasing i 
of water rights for instream uses by a state agency. 

• 



EXHIBIT # 13 
3/17/89 HB 707 

Bow would an instream flow lease be applied on a. "losing" or 
.. shrinking" stream? 

The existing law allows the department to condition its 
approval of a change in water use based on the existing 
circumstances and to avoid adverse affects to other water users. 
In the case of a losing stream, the department could reduce the 
amount that would be used for instream flow based on existing 
stream flow conditions. For example, if a stream naturally 
disappears at some point, the DNRC would not allow a change to 
instream flow beyond that point. If a stream naturally reduces 
by 20 percent, the DNRC could reduce the amount that could be 
used for instream flow by 20 percent. 

Furthermore, a water commissioner on the stream is best 
qualified to allocate flows based on the specific factors that 
contribute to or diminish stream flow. The commissioner has 
discretion to allocate the flows based on the particular 
characteristics of the stream. 



EXHIBIT # 13 
3/17/89 HB 707 

METHOD FOR CALCULATING THE CONSUMPTIVE USE PART OF AN IRRIGATION 
WATER RIGHT 

The total consumptive part of an irrigation water right 
consists of evapo-transpiration (ET) and irrecoverable losses 
associated with a particular irrigation practice. ET is the sum 
of water used by the crop in transpiring and building plant 
tissues and water evaporated from adjacent soil and plant 
foliage. Irrecoverable losses include deep percolation that 
recharge ground water and nonbeneficial ET used by riparian 
vegetation (e.g. cottonwoods, willows, cattails, weeds) along 
conveyance systems. 

The Soil Conservation Service (SCS) has developed methods 
specific to Montana for estimating crop irrigation requirements 
on a seasonal, monthly, and peak daily basis. The methods are 
based on the generally accepted Blaney-Criddle procedure as 
presented in the SCS Technical Release 21 entitled, "Irrigation 
Water Requirements". The methods account for crop type, 
climate, elevatio~, soil type, type of irrigation system, and 
other important factors. Knowing the above information and total 
number of acres irrigated, it is reasonably straight forward to 
calculate the ET component of consumptive use. Crop ET generally 
accounts for between 70 and 90 percent of total consumptive use. 

Estimating irrecoverable loss is based on the type of 
conveyance and on-farm irrigation system being used and 
underlying geohydrology. Irrecoverable losses account for 
between 10 and 30 percent of the total consumptive use. 



EXHIBIT # 13 
3/17/89 HB 707 

CHANGES IN WATE' RIGHTS -- A SUMMARY REVIEW 

Under western water 1 4, water is the property of the state. 
However, individuals may c oropriate water for beneficial uses as 
provided by state law. I rther, water rights are transferable: 
they are not tied to 'l e ownership of land. In Montana, 
severing water rights fre the land dates back to at least 1885 
when the Montana legislatt \? passed a law providing that: 

the person entitled .: 
place of diversion, : 
extend the ditch, L 
the diversion is mac 
the first use was mac 
purposes than that 
appropriated. 

the use of water may change the 
others are not injured, and may 

me, pipe, or aqueduct, by which 
, to any place other than where 
, and may use the water for other 
for which it was originally 

This philosophy is s stained under Montana's Water Use Act 
which allows for.changes n a point of diversion, the place of 
use, purpose of use, or p ace of storage (Section 85-3-402 MeA). 
At the same time, the law?rovides that a water right may not be 
changed if the proposed a:)ropriation works are inadequate or if 
the proposed use of wateJ is not a beneficial use under Montana 
law. Most significantly a proposed change may not adversely 
axxect the vater rights ox other users, including those vith 
junior priority dates. 

The process by which a water right is changed is similar to 
that used when acting on,pplications for new water use permits. 
The Department of Natura] Resources and Conservation publishes a 
legal notice advising We ~er users in an area of a requested 
change. In addition, thc:;e users who may be affected by the 
change are provided indj lidual written notice. Any user may 
object to the approval o~ a change if an existing right may be 
affected. As necessary, .:i legal hearing may also be held. On 
the basis of informatior presented in the objections and any 
hearing, as well as a technical analysis by the department, the 
requested change will b(, approved, modified, or denied. The 

. expense of participatin~: in the legal change process is the 
individual responsibility of both the applicant and the objector. 

Each year about l6( requests for water right changes are 
submitted; 125 are approv:.d and the balance are either withdrawn 
or denied by the departmc It. Over half of the requests are for 
changes in point of dive sion. Of those, most deal with small 
wells (under 100 gallons per minute) for domestic and livestock 
purposes. The balance o:f the applications involve agricultural 
water rights and changes .. 11 the place where water is used. 



PRIOR APPROPRIATION DOCTRINE §5.17[2] 

se rules against the severance of water rights from the land to which 
I. 

the water was Offginally applied, (2) the necessity to protect the inter-
ests of third parties, and (3) the difficulty of establishing just what water 
is for sale. 

[2] Appurlenancy .. 
Appropriative rights are usufructory rights and are riot tied to owner­

ship ofland. Thus, they should be transferrable apart from the land pro­
vided there is no injury to other right holders.! But, to promote boria 
fide settlement, some states tied water to land. Today, appurtenancy 
requirements are not perceived as fulfilling valid public purpose and 
have been relaxed by legislatures. For example, New Mexico declares 
that irrigation water is appurtenant but allows it to be severed with the 
consent of the surface owncr.2 Today, appurtenancy is primarily a con­
veyancing rule; water rights pass with a conveyance of the surface es­
tate unless there is an express severance. In most states, water rights 
are not appurtenant to land" 

Appurtenancy laws are important in only a few states, and these 
states have engrafted so many exceptions to the requirement that the 
exceptions have shall owed the rules. For example, irrigation water 
rights are appurtenant in Oklahoma, but they may be severed if it be­
comes impracticable to beneficially or economically use the water for 
irrigation.- Wyoming circumvents the restrictions of its appurtenancy 
rules by allowing all reservoir rights to be sold without restriction' and 
direct flow rights may be sold for industrial use.' 

! Cf Clodfelter v. Reynolds. 68 N.M. 61. 358 P.2d 626 (1961) (right to change point of 
diversion inherent in nature of water right). 

2 N.M. Stat. Ann. § 75-5-23. See Mathers v. Texaco. Inc .• 77 N.t-.1. 239. 421 P.2d 771 
(1966). The consent of remaindermen to a severance meets the statutory consent require­
m~s. Lowe v. Adams, 77 N.M. 111. 419 P.2d 764 (1966). 
~Iont.: Brennan v. Jones, 101 Mont. 550, 55 P.2d 697 (1935). -. 

Utah: Vtah Code Ann. § 73-3-3. 
- Okla. Stat. Ann. § 105.22. 
5 Wyo. Stat. Ann. § 41-3-320. 
, Wyo. Stat. Ann. § 41-3-103. See Trelease and Lee, "Priority and Progress-Case 

Studies of the Transfer of Water Rights," 1 Land & Water L. Rev. 1 (1966). 

From 5-69 

Tarlock, A. Dan. 1988. Law of Water Rights and 
Resources. Clark Boardnan Company. New York. 
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