MINUTES

MONTANA SENATE
51st LEGISLATURE - REGULAR SESSION

COMMITTEE ON AGRICULTURE

Call to Order: By Chairman Tom Beck, on March 15, 1989, at
1:00 P.M.

ROLL CALL

Members Present: Senator Hubert Abrams, Senator Gary
Rklestad, Senator Esther Bengtson, Senator Gerry
Devlin, Senator Jack Galt, Senator Greg Jergeson,
Senator Gene Thayer, Senator Bob Williams, and Chairman
Tom Beck

Members Excused: None
Members Absent: None
Staff Present: Doug Sternberg, Legislative Council

Announcements/Discussion: None

HEARING ON HOUSE BILL 465

Presentation and Opening Statement by Sponsor:
Representative Iverson stated, "HB 465 will provide a
definition in the law. "Simply what it says is that
the dealer is a person purchasing livestock for
immediate sale or in-state shipment. It goes on to
define immediate resale as the sale of livestock within
60 days of purchase. This is a department bill. They
do what the departments always do with this bill and
they used a vehicle to do some other clean-up things.
This bill does two things: (1.) It deletes the annual
financial report currently requiring all livestock
dealers to file their financial report every year.
However, they are never current. They really don't
amount to much and don't mean anything as far as the
department's concerned. The department would like to
save a whole bunch of paper work on both ends and
simply ask the statute to be changed to say the
department requested'. (2.) It deletes the
requirement for state law. That's also unnecessary;
they consider it a duplicate because nearly all of the
600 and some-odd dealers currently were operating under
a federal bond. They would like to be able to let the
federal bonds suffice."
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List of Testifying Proponents and What Group They Represent:

John Skufca representing the Department of Livestock
Jerry Jack representing the Montana Association of State
Grazing Districts and the Montana Stockgrowers

Lorna Frank representing Montana Farm Bureau

List of Testifying Opponents and What Group They Represent:

None

Testimony:
Proponents:

John Skufca-See exhibit 1.

Jerry Jack-"We certainly rise in support of this bill. Back
in October of 1988, the Montana Stockgrowers, and the
Transportation Brand and Theft met with Mr. Graham and
members of the Department of Livestock and strongly
supported the concept at that time. We strongly
support the bill."

Lorna Frank-"We are in support of this bill."

Questions From Committee Members: Senator Aklestad-"I
haven't gone through the bill in its entirety, but how
would this affect registered bull sale operations where
ranchers--let's say two ranchers go together and have
registered bull sales, and that type of sales?"

Representative Iverson-"If they resale within 60 days, they
may come under this law."

Closing by Sponsor: Representative Iverson closed.

HEARING ON HOUSE BILL 707

Presentation and Opening Statement by Sponsor:
Representative Iverson stated, "This issue was
something that was discussed at the state water plan
meeting. It was also discussed at the Water Policy
Committee hearing earlier. While either of those
groups proposed legislation along these lines, the
Governor decided to issue that it certainly had to be
addressed and it should be addressed during this
legislative session. There were several bills in the
process that dealt with this. There weren't any of
them that have the safeguards that I considered
adequate for this kind of a program. So what happened
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was a group of people including Senator Galt, myself,
and Senator Yellowtail, got together and wrote what we
thought would be the safest way to go about this.
That's what we offer today. I want to tell you off the
top what it doesn't do. It doesn't adversely affect
the other user's rights. It doesn't confiscate
anybody's water. It doesn't force anybody to do
anything that they don't want to do. I want to
emphasize this, it's not a radical change in Montana
water policy."

"Water rights as we know them in Montana are a
~constitutionally guaranteed right of property. As
such, under current law they can be sold, traded,
leased, severed from the land, you can do all kinds of
things with them. As long as you don't hurt anyone
else by doing it. You can deal with that just about in
the same manner you can deal with any problem. You can
sell your water to industry; you can sell your water to
Montana Power to cool generators. You can sell it for
coal slurry. You can sell it for drinking. You can
sell it to Albuquerque; you can pipe it down there so
people can wash their cars with it, but you can't lease
it in the creek. What this bill does and what it is
designed to do is expand your right, your
constitutional right in that property, to that one and
remaining option. It allows you to leave it in the
creek without losing it and you get paid for doing it."

"The bill is really pretty simple. First of all,
The Board of Natural Resources can designate up to ten.
They don't have to designate ten but they can not
designate more than ten. They can designate up to ten
streams or streams reaches. That is portions of
streams. That might be a 100-yard portion of streams.
They can designate up to ten of these stream reaches as
being eligible for leasing. They can only do that if
they can establish that there is a necessity to do it.
You find when you read this bill closely, we pretty
well gathered that it's got to be done carefully and in
a considerate manner." See exhibit 2.

List of Testifying Proponents and What Group They Represent:

Carol Mosher did not testify but handed in testimony

Glenn Marks representing the Policy Aide Natural Resources
for the Governor's Office

Ron Marcoux representing The Department of Fish, Wildlife,
and Parks

Lorents Grosfield representing himself and the DNRC Board
members
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Karen Barkely representing the DNRC

Ted Doney representing himself (attorney in Helena)

Jo Brunner representing Montana Water Resources Association

Jack Salmond representing Western Environmental Trade
Association

George Ochenski representing AMU

Chris Hunter representing 150 professional fisheries that
make up the membership of the Montana Chapter of the
American Fishery Society

Bill Kane representing Montana Trout Unlimited

Peggy Haaglund representing the Montana Association of
Conservation District 10

Jim Ingamar representing himself

Richard Ormsbee representing Bitteroot Conservation District

Marshall Bloom representing Bitteroot Chapter of Trout
Unlimited

Janet Ellis representing the Montana Audubon

Tony Schoonen representing The Skylines Sportsman Club of
Butte and the Anaconda Sportsman Club

Kim Wilson representing the Montana Chapter of the Sierra
Club

Bob Whalen representing Trout Unlimited

Charley W. Frey representing Hi-Line Sportsman's Club

List of Testifying Opponents and What Group They Represent:

Albert Hengle representing himself, a hydrologist from
Victor Montana

Carl M. Davis representing water users of Lima, Montana, an
attorney from Dillon

Representative Vernon Westlake, House District 76, Gallatin
County

Carl M. Davis handed in list of signed opponents

Ron Waterman representing the Montana Stockgrowers, the
Montana Cattleman, and the Montana Association of State
Grazing Districts

Richard Grosman representing himself

Dave McClure representing Montana Farm Bureau

Louise Monroe representing herself, from the Bitterroot
Valley

Shirley Bugli representing WIFE

Ole Ueland representing Headwaters Agriculture Water
Resources Committee

Walter A. Steingruber representing Agriculture Preservation
Association

Curt Diegl representing himself, from Broadwater County

Eugene Melvey representing Headwaters Committee

Randall Smith representing himself, from Glen, Montana

Maynard Smith representing himself, from the Big Hole River

Bill Garrison representing himself, from Glen, Montana

Wilbur Anderson representing Vigilante Electric Cooperative
in Dillon, Montana
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Nick Schutter representing himself, from Manhattan, Montana

Bill Murphy representing himself, from Garrison, Montana

Mark Cambridge representing himself

Mark Etchart representing the Glasgow Irrigation District
and the Malta Irrigation District

Pat Barnes representing himself

Bill Spring representing himself, from Stevensville, Montana

Allen O'Hare representing himself, from Livingston

Jack Perkins representing the Deer Lodge Valley Conservation
District

George Vogt representing himself, from the Ravalli County

Robert VanDerVere representing himself

Frances Stordtman representing herself, from the Big Hole
Valley

Jay Chamberlin representing the Bitterroot Irrigation
District

Senator Elmer Severson representing himself

John Bailey representing Dan Bailey's Fly Shop

L.M. Powell representing The Bitterroot Conservation
District

Richard A. Ormsbee representing Bitterroot Conservation
District, from Hamilton, Montana

Allen Martinell representing the Water Users Irrigation
Company

Donald R. Marble representing himself, from Chester, Montana

Eugene Mangley representing Granite County Commissioners
Headwaters Agriculture Water Committee

Testimony:
Proponents:

Carol Mosher handed in testimony. Ms. Mosher did not
testify at the hearing-See exhibit 1A,

Glenn Marks-See exhibit 3.
Ron Marcoux-See exhibit 4.

Lorents Grosfield-"1I would like to read a letter that was
written by the Chairman of the Board of Natural
Resources." See exhibit 5.

Karen Barkley-See exhibit 6.

Ted Doney-"Our firm specializes in water law. 80 to 85% of
our practices are done on water law. I think this bill
is a bill of critical importance to our state. I
didn't testify on this bill in the House. I wanted to
hear the testimony and listen to what people are saying
and think about some of the points being raised. While
I was in that hearing I kept thinking to myself, I've
been here before. For some reason I felt like I had
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seen the same scene. I couldn't remember what that
was."

"Finally, it dawned on me--stream access. If you
remember, stream access was a big issue in 1981 and
1983 in the legislature. The legislature did not
address stream access during those sessions. Because
of the failure of the legislature to address that
issue, it wound up in court. We wound up with two
cases that none of us could live with."

"We need to address this issue today or we're
.going to wind up in court or worse yet, it's a
constitutional amendment which I'll talk about. It
will change the law forever in this state. I think it
will make a large impact on our water rights system.
In other words, if we don't have the leasing bill this
session, I feel we will be facing worse alternatives."

"What are some of those alternatives? One, we
keep muddling along like we are now, hoping things work
themselves out, but they won't. We know they won't."

"Two, we get a court case which other proponents
already alluded to that says you can already lease
water rights for instream flow. I tend to feel the
courts in Montana are not going to uphold that kind of
case. I don't think there is such a thing as leasing
water rights for instream flow under current law.
Somebody may get a court decision out of it."

"The third alternative, we will have a court case
that says that all water rights in the State of Montana
are subject to the public trust, and water must be left
in the streams for recreational use by the people. I
think that is a very real possibility. 1It's happened
in other states."

"The fourth alternative, we have an initiative on
the ballot. I think this is the most likely
alternative. 1If you read last nights IR (Independent
Record), I think you can understand the proponents of
this kind of legislation are thinking of that
alternative. If I were a proponent of instream flow, I
would propose a constitutional amendment, not a
statute. This would amend Article 9, section 3 of our
Constitution, the water article. That currently says,
the current law in the constitution says water is its
own right of the state and subject to ‘beneficial uses
by the people'. I would add a clause to that section
that says beneficial uses are subject to the right of
the people to obtain access to such waters for
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recreation. That's all it would take people. A simple
constitutional amendment that we have water rights in
the State of Montana subject to the public trust
doctrine."

"I'm not going to stand up here and tell you today
that by passing this bill you will prohibit the court
from saying the public trust super-imposes on water
rights or you will be guaranteed that it will not be a
constitutional amendment, but it will go along with--it
will keep things out of court in my opinion. It will
encourage people to try and work with the system. I
-think it is critical we have the bill."

Jo Brunner-"Our association has come to a difficult
decision." See exhibit 7.

Jack Salmond-See exhibit 45.

George Ochenski-He stated there were people who have come
from all over the state and he indicated he would
appreciate if the proponents would keep their testimony
short and to the point.

Chris Hunter-"We strongly support this legislation. We
would have liked to see it be more far-reaching. We
think the bill as it is, is a good compromise."

Bill Kane-"Trout Unlimited strongly supports HB 707 in its
present form."

Peggy Haaglund-See exhibit 10.
Jim Ingomar indicated he supported HB 707.

Richard Ormsbee-"In the Bitterroot we have succeeded in
welding a combination of sportsman, landowners,
recreationists, fish, game, and parks, The Department
of Natural Resources and Conservation, and most of the
landowners in the Bitterroot. We believe that the
conservation district can secure water in an adequate
and effective way." See exhibit 50 for further
testimony.

Marshall Bloom-"We are supporting this bill and I would like
to thank Representative Iverson, Governor Stephens, and
the other individuals who have worked so hard to get it
to this point."

Janet Ellis-"We are in support of HB 707."

Tony Schoonen-"We rise in support of this bill."
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Kim Wilson-"We also support this bill and we urge you to do
the same."

Bob Whalen-"I'm representing 250 Trout Unlimited members.
We wish to voice our strong support of HB 707 without
amendments. We ask these people, to just give it a
chance." See exhibit 11.

Charley W. Frey handed in testimony. See exhibit 40

Testimony:
Opponents:

Albert Engel-"I am a hydrologist and geologist with a Ph.D
and a DSC. 1I've taught in three major American
Universities. I've consulted for the U.S. Government.
Since the Bitterroot has been used as an example here,
I have brought segments of a chapter of a book I'm
writing." See exhibit 12.

"This bill is well-intentioned but it will not
work. It will not work because of the ignorance of the
people who are proposing it. There are three major
users of water and let's take the Bitterroot Valley as
an example. There are the diversionary uses--largely
farmers and ranchers and that sort of thing. Then
there are the well owners."

"In 1960 there were less than 1,000 wells in the
Bitterroot, today there are almost 7,000. 1In 1960,
each well used less than half acre-foot. Today, the
wells averaged about 3 acre-feet per year. If my
neighbor and I leased our water to whomever, Fish and
Game, whatever, if we leased it, we would dry up 78
wells in one aquifer. We would create losses on the
order of 20 millions dollars. Why? Because it is the
leaky inefficient irrigation ditches and seep plugging
especially on west side of the valley that recharges
the Bitterroot aquifer. 90% of the recharge is from
leakage and ditches and seep plugging. We proved this
over a 20-year study and this (see exhibit 12) will
indicate to you just that. This is not understood by
the people who wrote this bill or by the people who are
proposing to put it into operation. I suggest in the
first place that on most aquifers and most in the
valleys here no one knows the extent to which the
recharge is dependent upon diversionary flow for
agriculture uses. Until this is determined, the bill
we have here would create havoc with the whole county.
Here the person's well goes dry and the neighbor's, so
on, and they don't know why. 1It's because up the slope
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we've leased the water to instream flow. I am strongly
for instream flow. I am strongly for diversionary
water for ranches and diversionary water to seep into
the unconfined aquifers to provide ground water.
There's only one way we can do that in the Bitterroot
Valley and most of the valleys in western Montana and
that is to impound more water."

"Before we do anything like this bill, which is
filled with all sorts of ambiguities and unknowns and
wishful thinking, let us take twelve of the major
contributories of the Bitterroot river and build dams

.on them. Each one of them you impound about 10 to 12

thousand acre-feet of water. We can pay for them if
you wish in any number of ways. Water in California
today costs $2,000 an acre-foot. 1If we charge $3 a
foot we can pay for one of those dams in 20 years
simply by user's fees and that would include fishermen,
recreationists, ranches, and the well users."

"Until we impound more water, we are going to be
totally without water in August. We don't have low
flow in the Bitterroot in August, we have no flow in
the tributary rivers. There is no water for the
rancher. The aquifers are not being recharged and
there is no water for fish. 1In a situation like that,
this sort of law has no meaning. I urge you to not
support HB 707."

M. Davis-See exhibit 13. Mr. Davis handed in four
signed sheets of opponents. See exhibit 16, 17, 18,
and 19.

Representative Vernon Westlake-See exhibit 14.

Ronald F. Waterman-"Philosophically, we oppose this bill

simply because of what it does to the existing water
law. When a water user declines to use and put water
to a beneficial use, that water then becomes subject
immediately to junior appropriator rights. There is
nothing to lease when you decide not to use it. This
bill makes a radical change in 100 years of water law."
See exhibit 15 for further testimony.

Richard Gosman-"We stand opposed to this legislation and to

the concept of transferring water from off-stream to
instream use for the following reasons: Studies made
on the Redrock River by the water users irrigation
company substantiated by over 40 years of records.
They indicate that changing of water use from
irrigation to reserving it for instream flow would be
self-defeating. The retention of water to the stream
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results in a corresponding loss to the under aquifer.

A loss in the ability of that aquifer can replenish the
stream. We have found on the Redrock--and we believe
this is true of most headwater streams, that the
cheapest and most efficient means of storage is water
applied by the irrigator to lands adjacent to the
streams. This irrigation water is returned to the
stream in a uniform season-long flow of high quality
water...The DNRC has progressively promoted the concept
of transfer water use. What we have here is a
proponent of a concept who will act as both judge and
jury in the hearings involving these protests...This
. legislation appears to be an attempt by the Department
of Natural Resources and Conservation and the Fish,
Wildlife, and Parks to attain control over a resource
that is vital to agriculture. This concept, as part of
the Montana state water plan, has met with wide-spread
opposition. 1In spite of this opposition, the DNRC can
formulate proposed legislation to provide for this
transfer. This committee consisted of 24 invited
participants." See exhibit 36 for further testimony.

Dave McClure-See exhibit 20.

Louise Monroe-See exhibit 21.

Shirley Bugli-See exhibit 35.

Ole Ueland-See exhibit 22.

Walter Steingruber stated he was against HB 707.

Curt Diehl-See exhibit 41.

Eugene Melvey a member of the Headwaters Committee, stated
that they opposed HB 707.

Randall Smith-See exhibit 23.

Maynard Smith-"I am also very opposed to this bill."

Bill Garrison-See exhibit 24.

Wilbur Anderson-See exhibit 34.

Nick Schutter-See exhibit 25.

Bill Murphy-"I oppose this bill, Furthermore, even if it

does pass, what worries me the most is after the
bureaucrats, we will be in worse shape than ever."
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Mark Cambridge-"I'm a rancher and I definitely oppose HB

Mark Etchart-"I am in opposition to the bill. I did offer a
couple of amendments." See exhibit 26. See exhibit 27
for further testimony.

Pat Barnes stated he opposed HB 707.

Bill Spring-"I'm a manager at Union Ditch. We in the
Bitterroot have 1,020 farmers who seriously take their
living from water and we're all in a scare. I talked
_to three or four hundred of these fellows and they're
all scared of this bill., I urge you, do not pass this
bill." Mr. Spring handed in testimony written by John
Robbins from Victor, Montana.

Allen O'Haire-"I'm a rancher south of Livingston and I'm
also the chairman of the Park Ranch Union Association.
I want to say I am adamantly opposed to HB 707."

Jack Perkins-"I'm chairman of the Deer Lodge Valley
Conservation District. We met last night and voted to
oppose this bill."

George Vogt-See exhibit 30.
Robert VanDerVere-"Please kill HB 707!"
Jay Chamberlin urged the committee to do not pass HB 707.

Senator Severson-"Water is decreed to land for one thing.
Water is not decreed to people, it's decreed to land.
It's not for sale. 1It's not for lease. As far as I'm
concerned you can't even give it away. This probably
is the greatest departure in water law in the history
of Montana. Most streams in Montana are over-
adjudicated...If you take water out of that stream or
leave water in that stream to run into the Bitterroot
River, you're going to hurt somebody. You're going to
hurt the junior rights and you're going to hurt those
people at the lower end of the creek. The day of big
dams is over. But gentlemen and ladies, the day of
small dams is not over...I urge you to do not pass this
bill." See exhibit 31 for further testimony.

John Bailey handed in testimony. See exhibit 32.
L.M. Powell handed in testimony. See exhibit 33,

Allen Martinell handed in testimony. See exhibit 37.
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Donald R. Marble handed in testimony. See exhibits 38 and
39.

Eugene Manley handed in testimony. See exhibit 42.

Questions From Committee Members: Senator Bengtson-"The
question Carl Davis had on section 4, part 4, of the
bill dealing with the lease must take into account the
historical use of the water rights including but not
limited to, the usual shutoff. How does that protect
the stream? If it needS some clarification, what does
it need? Does that address the historical use of the
_water?"

Representative Iverson-"I assume you are talking about the
provision in the bill that attempts at least to make it
clear that the only water that can be guaranteed in the
stream is that portion of the diverted water that had
been consumed. Well, I had the same question and maybe
I still do. That section was rewritten several times.
It finally, in the form you see it, was rewritten in a
form that was satisfactory to the attorneys that we
talked to. I'm convinced what it says, is that the
only amount of water that can be guaranteed instream is
that portion that had been consumed. As I said, that's
an important part of the bill., I would caution you
though, that section is important enough that if this
committee decides to clarify it...Mr. Davis may be
right that it needs clarification. Do it carefully and
get more than one opinion when you do that. I think
it's critical we maintain that provision in the bill."

Senator Bengtson-"Perhaps Mr. Davis could provide to us some
clarification to that."

Senator Aklestad-"I have a general question for the public
here today. I'm wondering if there is anyone here that
would have leased water last year that this bill had
been in effect?" One person replied that they didn't
have any water to lease. Chairman Beck indicated that
there were no hands raised.

Senator Aklestad-"I guess that makes my point, possibly I'm
wondering how effective this bill can be. It appears
to me that those that are against the bill are the very
people that are putting the existing water in Montana
to beneficial use at this time and those that are for
the bill are the ones that are trying to get additional
water to put into at least what I would call a less
beneficial use for the State of Montana. Would this be
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an enhancement for the economy of Montana? Is that a
fair statement?"

Representative Iverson-"I think it is a fair statement
Senator Aklestad, but I think you are only half right.
I think the people you see in this room are water users
that have come from an area where there are specific
problems. That's why they're here. That's why they're
afraid of it...What you saw from the Bitterroot today
is a very clear indication to me that even if the Board
of Natural Resources was foolish enough to designate
that stream range and even if the fish, wildlife, and
parks was foolish enough to decide wastes down there.

. What you saw today is precisely what's going to happen
to that change hearing and it ain't going to happen."”

Senator Aklestad-"The proponents of this bill haven't
indicated and I'm wondering if they would indicate that
this bill put to the proponents, gave to the affect
that they would give any assurance that they are not
going to bring litigation against the very users that I
feel are putting beneficial use to this water at this
time or through an initiative process. Have they made
any overtures and would they make any overtures along
those lines?"

Representative Iverson-"Senator Aklestad, I'm not sure who
the people are that might be interested in bringing
litigation. I don't know how anyone can fairly ask, if
we pass a law that it will never be litigated. I think
that is unreasonable to suggest. I will say though, if
we do address the instream flow problem in this
session, we will greatly diminish the possibility of
litigation. I think without some action, it's almost a
dead certainty."

Senator Rklestad-"I didn't mean to indicate that you could
completely eliminate litigation. You and I both know
better than that, because litigation is always
available in the State of Montana. I guess what I'm
getting at, would those that have been proponents
today. Other than talking about officials, would they
be willing to indicate that, they would not bring
litigation or go through the process of an initiative.
Why have they mentioned that at any point in time
during all the time putting this bill together?"

Representative Iverson-"Not to me, I don't see really how
that could happen. You're talking about a conservation
group that may represent thousands of people. 1I
certainly wouldn't ask for it. I think it would be
improper for me to put a representative on that kind of
spot...It isn't reasonable to promise that someone
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won't sue."

Senator Aklestad-"Wouldn't the DNRC look at this if there
was a dispute? If that is true, do you have any
problem with that?"

Representative Iverson-"I don't have any problem with that,

because the dispute we are talking about is the objection

process. The Department of Natural Resources, representing
the State of Montana, has supported the objection process--

the change process as it exists right now. They've done a

fine job in my opinion of handling those objections."

Senator Aklestad-"My concern is, I realize that only the
department will be able to enter into the lease. But
it's the availability of moneys to that department from
entities that have far more money than farmers and
ranchers, and they would be able to enter into that.
The point, is the Fish and Game Committee pays more for
ranches at this time, than a rancher would buy that
same land for. Why wouldn't they pay more for water,
if they'll pay more for land?"

Representative Iverson-"It seems to me the more money the
better. I don't really care where it comes from.
Whether it's conservation groups or foundations, you
might want to decide who could contribute money to this
account. The more money they are willing to pay for
instream flows. the better as far as I'm concerned.

The only person that can end up with that money, in his
pocket, is the farmer."

Senator Aklestad-"My concern is that farmer that gets the
money or a series of farmers may be drying up wells for
several other people in that vicinity."

Representative Iverson-"If return flows weren't accounted
for, that would be the case, but I'm convinced that the
return flows are very clearly left out of the stream."

Closing by Sponsor: Representative Iverson-"I've been
through less controversial hearings and I guess there
have been hearings that I have had more fun at than
this one. There were some benefits, too. One of the
issues that was mentioned as being a particular concern
was the damage to you and your users. It seemed to be
a threat to ranchers through the whole thing. Because
of the fact that only the consumed portion of the water
can be maintained instream, I can tell you there will
be no adverse affect to junior users or anyone else
down the stream. 1In fact, the only water you're going
to see in that stream was water that was never in there
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to see in that stream was water that was never in there
before."

"I might add when you are talking about junior
users, that if you remember how these stream reaches
work, lets say there is a mile stream that they're
concerned about and they lease 30 or 40 acre feet of
water. They maintain stream flow in that stretch.
Remember there is a beginning and an end to that
stretch. After that water leaves that protective
stretch, it's going to be open to appropriation--those
juniors. So the real the impact on junior users is,

- you're going to have some junior users below those
protective reaches. They're going to have the
opportunity to use water they haven't seen in years."

"There could be a tremendous beneficial impact.
Take a look at the effective date. 1It's two years from
now. What that means is, the board can go ahead and
put together a lease. But that lease can't take effect
for two years. I think that's safe. I think that's
terribly safe. There won't be a drop of water leased
instream until this legislature is back in session."

"If the problems that Carl Davis raised are real,
then we can address them...If it turns out this is
completely a bad idea, then we'll take it off the damn

books. The fact is, it's safe...We seriously need to
address instream flows."

ADJOURNMENT

W,
o

Adjournment At: 3:03 P.M.

TOM BECK, Chairman

TB/33
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Montana has had a 1livestock dealer licensing law since 1971.
Several changes have been made in the 1law through the years,
mostly dealing with the definition of a dealer. H.B. 465
addresses the definition as well as the current procedures with
bonds and financial statements.

Major Changes.

1.) Definition of dealer. Currently we do not have a definition
of a livestock dealer. A Helena District Court has ruled
our definition to be unconstitutional at this time. The
proposed definition attempts to outline perimeters within
which the dealer may operate.

2.) Financial Statement Requirement. The proposed legislation
deletes the requirement that an annual financial statement
is required. It inserts the 1language that will allow the
Department of Livestock to request and receive a financial
statement.

3.) Bonding Reguirements. The new 1language will allow the
Department to use the U.S.D.A. Packers & Stockyards Bonds in
lieu of a state bond. Currently of the 600 plus dealers,
almost all have P & S bonds. This would eliminate much
paper work at the state level.

During the past 15 years the Department has had a very difficult
time in enforcing this law. It is hoped that this will smooth
out the entire process.
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Montana State Economy

% of 1987 % increase

1985 1986 1987 Total over 1985
Agriculture 1,469.5 1,479.6 1,716.5 32. 17%
Mining 566.5 587.3 581.8 11. 3%
Gas and 0il 869.3 444.5 456.3 9. -48%
Travel 850.0 854.3 880.0 16.* 4%
Lumber 735.0 820.0 900.0 17. 22%
Manufacturing NA NA 800.0 15.
5,334.6

*Travel: Includes all travel and tourism, Parks, Conventions,
Recreation, Skiing, etc.

Agriculture: Average property tax annually 60,557,000.
60,557,000. X 60% = 36,334,000 to school fund
6 mill level - 11,992,414.
Livestock mill levy - 13,770,636.
Total: 86,320,050.
Plus State Income Tax

Cows - calves - 47%
Other livestock - 9.9%
Total 56.9% of total Agriculture

Water leaving the state annually: 44,000,000 acrae feet.

Water totally consumed in state amounts to: 3,500,000 acre feet.
Agriculture uses 94% of the 3,500,000 acre feet consumed.
Additional storage would help retain more of the water now leaving
the state which would help increase the economy in terms of gross
income for agricutlure as well as fishing and tourism.
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Summary

The material shown states quite clearly that in the dry years (as
1988) much of the water flowing from August | on is water from the
water tables created by the irrigation in May and June and part of
July that largely was flood waters. We begin to see a shortage of
stream flow in late July and all of August and the early part of
September. The months of October on through April sees ample stream
flow for fisheries as sell as refilling storage lakes.

All the streams with storage bear this out. The only exception I
could find was in the Ruby two years ago when a much publicized fish
kill occurred. This was not lack of water but lack of management. It
just wasn't noticed until the damage was done. In 1988, a much drier
year, the water for fisheries was entirely adequate and as far as I
know will be for the future due to the Ruby Dam.

Landowners don't like to see dry streams any more than do sportsmen.
When you consider the volume of return flow in most streams it is
easily seen that the irrigation process over the last century has
built underground reservoirs to where they are supplying the rivers
with water where they would otherwise be dry in years like 1988, as
they were in 1934,

The Big Hole River is the only one of the example I have shown that
does not have a reservoir. It does have a huge underground reservoir
in the irrigated basin between Jackson and Wisdom. This does restore
a good flow in the canyon below Wisdom. It is reused in an irrigated
area above Dillon and the flow is below what we |ike.

You have the description of the Red Rock River in great detail. It
shows the merit of storage and the return flow from irrigation. This
effect goes a long way down stream as the letter from Tom Lane
describes the area on the Jefferson River at Three Forks prior to the
construction of Clark Canyon Reservoir.

It looks like the water shortage is about a 60 day affair. Diverting
water from irrigated use to instream flow will reduce benefits to the
state and particularly the schools. The need and the cure is upstream
storage to replenish the 60 day shortfall. A study should be made of
the potential. 1 suggest that increasing the capacity of existing
storage would be the most economical where it exists. Raising the
levels of some high mountain lakes could contribute in the same
manner.

In viewing the economics as well as the numbers of people interested
in recreation I believe the state should become involved.

The increased storage could be used in maintaining the fishery in the
dry years. They should also participate in the cost. During the wet
years in most irrigation districts the irrigators could lease the
water if it is not needed for instream flow. By this method the users
should bear the costs.

2.
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The Red Rock River

This analysis of the Red Roc River system is presented by
Richard Gosman,a lifetime resident of the valley with 35 years
experience operating irrigated ranches on this stream, served

as court appointed water commissioner of the Roed Rock Decree for
3 years, and currently is on the hoard of directors of the

Water Users lrrigation Company. It has been editad for accuracy
by Allen Martinell, President Walcr Users lrrigation Company,
and also a lifetime operator and irrigator on thiu stream.

The Red Rock River is typical of many headwater Streams
originating in high mountain basins of Montana. Typical in
that it is highly appropriated, that a high proportion of
the irrigation from it is flood irrigation using a high
rate of water application, and in the fact that a high
percentage of the water taken from the stream returns to
the stream.

The Red Rock River originates in the Red Rock Lakes in the
Centennial Valley of southwestern Montana. It follovs a
meandering course for app. 14 miles to where it flows into
the Lima Reservoir. The only irrigation in this upper basin
is from tributary streams and is of little consequence.
Twice in the 80 year history of the Lima Dam this stream

has been dry at its source. Once in the mid 1930's, and again
in 1988§.

Below the Lima Dam the Red Roclk provides irrigation for

app. 17,000 acres. It is estimated that app. two thirds of

this is flood irrigation using a high rate of water application
( estimates vary from 4 to 10 acre feet per acre per season).

Below the Lima Dam the river can be divided into two separate
reaches. The upper reach extends  for app. 25 miles. This
section is characterized by little return flow, and is highly
water consumptive. A lavge pourtion of the Lima Dam releases
are used from this stretch of the river. Despite high
irrigation demands this reach of the river has only been
completely dewatered during the two dry years previonsly
mentioned.’

The lower reach extends for another 29 miles to its termination
in Clark Canyon Reservoir. It is fed by many springs arising
from a ground water aquafier which is directly charged Thy
irrigation from the upper reach of the river.lwo to three
wveeks after irrigation commences the return flow provides

nearly all irrigation necds on Lhe lower reach and insures
" a constant in stream flow.
Ked Kock Lz cLask o
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The accompanying graphs point out the part played by irrigation
in levelling off the stream flow, and insuring a constant

more uniform flow in the lower reach. Of particular significance
is the 1988 season. The Red Rock was dry at its source from

. June 2. The Lima dam discharges were high from storage through
June 28 at which time the gates were lowered to release only
natural flow (app. 17 C.F.S.). This decreased until the gates
were completely closed on Aug. 26 and the Red Rock was dry

from its source to about 25 miles below Lima Dam.

During all this time the lower reach of the river maintained

a constant flow of at least 102 C.F.S. and at the same time
provided normal irrigation needs to users on this portion

of the stream. If any significant amount of water had been
reserved for instream flow during the early run off, that

water would have been lost to the system and flows in the

lower reach would have been reduced by at least that amount.

No amount of instream reservation would provide water for
any portion of the stream once it became dry. It did not
go dry because if irrigation demands. There just wasn't any
water.

During the 1939 season a Mr. N. W. Blindauer, Irrigation
Engineer made a study of the Red Rock River and in his report
states, quote. " July 19, 1939 complete measurements of

river at both ends as well as all river ditches were made

by the U. S. Geological Survey between reservoir outlet

and Scotts bridge above Armstead. A test for this stretch
showed a gain of 57% from backflow. Aug. 18 a similar test

was conducted by the same department from Barrats gauging
station to Point of Rocks. This reach of river gained over
100% from backflow." He further states, " Part of the function
of irrigation water on a stream is to hold the ground water up
to a point where the river will flow."

In summary; On headwater streams supplying irrigation to

high mountain valleys where nearly all the irrigated land is

in close proximity to the stream, our experience and documentation
show that transfer of water from offstream use to an instream
reservation would be detrimental to sustaining season long stream
flows. Occasional dewatering of short reaches on these streams

may occur. This is a trade off that may have to be made to

insure flows in other reaches. Increase in storage on upper
drainages would certainly alleviate much of this problem.
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1982
Releases from Lima Dam in Red Rock River at Clark Canyon
acre Feet Per Month Dam in Acre Feet per month.
Jan. L R bt LT 10,914
Feb. R R 9,154
Mar. 8] 8- ettt a e 10,626
Apr. I e 14,410
May 24,358 cccmcccc et s ee e e e e 25,302
June 37,543cccccccccnc i a e 14,486
July 40,108--cccccccmcccciccceacacaa 15,726
Aug. 31,418ccccccccccccc e cccaacaaaa 11,102
Sept. 4,4084ccccmccccc e ceanaa 11,956
Oct. R R 15,770
Nov. 6,357 cccmmcr e e e e a e 14,710
Dec. 4,083 ccccccccc e e e e e e 13,190
155,882 + 11,464 = 167,346
1988
Releases from Lima Dam in Red Rock River at Clark Canyon
acre Feet Per Month Dam in Acre Feet per month.
Jan. 1,015-cmmecccccce i cmcccceece e 13,289
Feb. R 11,501
Mar. R 13,784
Apr. 1,369-ccccmcccc e e cce e 11,436
May 12,618-ccccccccccccc e e m et 7,552
June 2!,688-ccccccccccc i i i eaa 7,552
July I R 9,671
Aug. 302--cccm et 9,281
Septo O """"""""""""""" 6,270
Oct. I e T 8,410
39,287 + 64,090 = 103,377

This is probably the driest year in 50 years. The return flow

di fferential has moved back a month to August. This has to be form the
water table created in the preceding wetter years. Note also that n
1973 and 1982 there was a much higher volume of water than in the
earlier years. This suggests to me that it takes years to build the
underground reservoir and also that we may expect a lesser flow into
Clark Canyon until September even if we have a wet winter which will
refill Lima Reservoir.
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100 acre feet - Alfalfa -
50 acres = 4 tons/acre = 200 tons X $50/ton = $10,000.
$§10,000 ./. 100 acre feet = $100/ per acre foot water.

The same 100 acre feet is not totally consumed.

80 acre feet returned to stream and next user.
40 acres X 4 tons = 160 tons X $50 = $8000.

64 acre feet returned to down-stream users
32 acres X 4 tons = 128 tons X $50 = $6400.

50 acre feet returned to down stream users.
25 acres X 4 tons = 100 tons X $50 = $5000.

29,400,

Water is used and reused above on the basis of 40% consumption.
100 acre feet has a total value of $294/acre foot.

$294 is based on $50 hay. Present market price is $90 to $100 per
ton.
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Value of Water (cow calf ranch)

100 acre feet:
50 acres X 4 tons = 200 tons of hay
200 tons = 100 cows = 90 calves X $450 = 40,500.

80 acre feet:
40 acres X 4 tons
160 tons = 80 cows

160 tons of hay
72 calves X $450 = 32,400.

64 acre feet:

32 acres X 4 tons 128 tons of hay

128 tons = 64 cows 58 calves X $450 = 26,100.
50 acre feet:
25 acres X 4 tons = 100 tons of hay
100 tons = 50 cows = 45 calves X $450 = 20,250.
119,250.

119,250, gross income from 100/acre ft. water = $1192/acre ft.
Above based on current livestock values.

Above based on re-use of water 3 times and that 20% of the water each
time will be totally consumed by the crop. The balance of the water
will be in the water table. (40%)
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Value of Water

In other statements to meetings and water hearings I have stated that
at least half or more of the value of a cow-calf ranch unit is due to
the possession and use of a water right and its use in the business.

I have arrived at a value of an acre foot of water based on the sale
of calves at present market prices to be $1192. per acre foot.

Ranch properties currently are selling at about $2000 per cow unit if
the ranch property is well balanced and has an adequate water right
and land to produce approximately 2 tons of hay per cow.

200 cow unit at $2000 per animal unit = $400,000. Without the water
right to produce winter feed the carrying capacity will be reduced by
more than 50%.

50 % of the value = $200,000.
200 acre feet of water = 200 X $1192 = $238,400.

It seems to be borne out by the above figures that an acre foot of
water does have a value close to the $1192 figure. This is the open
market value approach to determine values.
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BILL SUMMARY--SENATE AGRICULTURE COMMITTEE

MARCH 15, 1989 HE 707
PREPARED BY DOUG STERNBERG, COMMITTEE STAFF

HB 465 Section 1: adds definition of "immediate resale" and
revises definition of "livestock dealer" for purposes of the
Livestock Marketing Act

Section 2: requires proof of a USDA bond for licensure as
a livestock dealer

Section 3: deletes requirement of a state bond as a
criteria of livestock dealer license issuance or renewal

Section 4: removes state bond as a criteria for livestock
dealer license termination

Section 5: adds requirement that a livestock dealer
supply a current financial statement to the department upon
request rather than annually

Section 6: deletes internal reference to repealed section

Section 7: repeals section that established requirements
of the state livestock dealer bond

Section B8: extends present agency rulemaking authority

Section 9: provides immediate effective date

HB 707 Section 1l: adds department of fish, wildlife, and parks
streamflow lease to definitions of "appropriate" and "beneficial
use" in the surface and groundwater law

Section 2: adds an exception for FWP streamflow leases
not requiring appropriation works from the proof of adequacy
necessary for approval of a change in appropriation rights

Section 3: provides that a FWP streamflow lease does not
constitute abandonment of the lessor's appropriation right

Section 4: allows FWP, after July 1, 1991, to lease
existing water rights to maintain or enhance streamflows during
critical low flow periods; establishes lease application
requirements; limits lease quantities to the lessor's historical
amount or less; outlines criteria for lease term, modification or
revocation, priority of appropriation and reversion; provides
that a person issued a water use permit that is junior to the FWP
lease may not object to exercise of the FWP lease; requires FWP
to pay costs of monitoring

Section 5: requires DNRC designation of leasable streams
and limits leasing to 10 streams in the state

Section 6: allows FWP to accept public and private
contributions for leasing and development and provides for
expenditure of the funds '

Section 7: requires DNRC (as indicated in title) to
report to each legislature concerning operation of the leasing
program

Section 8: extends present agency rulemaking authority

Section 9: codifies sections 4 & 5 in DNRC law; codifies
section 6 in FWP law

Section 10: terminates the leasing program October 1,
1999.



WHAT IS THE PURPOSE OF THE BILL

The purpose of the instream flow leasing bill is to allow
the Department of Fish, Wildlife and Parks (DFWP) to lease
water rights from willing individuals or groups to maintain
or enhance free-flowing water in certain streams for fish,
wildlife, and recreation (Section 4(1)). Several of these points
should be emphasized.

First, the only entity that is allowed to lease water for
instream flow purposesis the DFWP . However, other public
and private agencies are allowed to contribute funds and
other resources to the DFWP for the purpose of leasing water
for instream flow protection (Section 6).

The DEWPmavalsoaccent contributions for developing water
storage to maintain or enhance sireamflows (Section 6(1XB)). The
DFWP must expend such contributions exclusivelu for such stor-

age facilitiec unless otherwise authorized under Section 87-1-614,
MCA (Section 6(4)).

Second, the DFWP may only lease water only from
“willing” parties. No one will be forced to lease water to the
DFWP for instream flow purposes.

Third, the DFWP may lease water from willing parties to
both maintain existing resources as well as to enhance or
increase instream flows in dewatered streams. While the bill
provides the DFWP an alternative mechanism to maintain
existing instream resources (in addition to the reservation
process (Section 85-2-316, MCA) and water storage), it is
most likely to be used to enhance instream flows in dewa-
tered streams.

Fourth, the DFWP’s opportunity to lease water for in-
stream flow purposes is limited to only 10 stream reaches
identified by the DFWP and approved by the Board of
Natural Resources and Conservation (Section 5).Fifth and
finally, the DFWP may only lease water to protect and
manage fish, wildlife, and recreational resources.

ATER RIGHTS?

First, the DFWP can only lease water from a “willing”
party. Thatis, instream flow leasesare voluntary; theyare not
required and do not result in the confiscation of water rights

without compensation. Where the two parties cannot be -

mutually benefited, a lease arrangement makes bad eco-
nomic sense and is not likely to be entered into.

BiLL NO._ ﬂ z 4 :Z E
Second, according to the “Statement of Intent,” it is

anticipated that the DFWP will meet with appropriators
along selected stream reaches to assess and consider any
concerns before proceeding with an instream flow lease.

Third, the DFWP must provide the Board of Natural
Resources and Conservation (BNRC) with a list of specific
stream reaches on which leasing is desired (Section 3). The
BNRC must thendeclare or designate only 10 stream reaches
where instream flow leases may occur if it finds that leasing %
is necessary. Individuals or groups with existing water
rights would have an opportunity to express their concerns
before the Board regarding instream flow leases on particu-
lar stream reaches. %

Fourth, a proposal for an instream flow lease must be
processed through the same change of use proceeding as
other water right changes and transfers (Section 2). In short,
this means thatindividuals with water rights would have an
opportunity to object to the lease and to provide evidence on %
howand why the lease would adversely affect the use of their
water right. If a proposed lease would result in an adverse
affect, it would not be allowed.

Fifth, the Department of Natural Resources and Conser-
vation (DNRC) maintains jurisdiction to modify or revoke
the lease during the lease period if third parties provide new
evidencethatthe leaseadversely affects the use of their water
right (Section 4(6)).

%

HOW WILL THE BILL AFFECT FUTL'RE T
WATER PERMITTEES?.

An individual or group that applies for and receives a
water use permit with a priority date after the date of the
instream flow lease authorization would not be allowed to
object to the exercise of the lease, the renewal of the lease, or
the reversion of the appropriation right to the lessor (Section
4(9)). Thisis consistent with the prior appropriation doctrine
(“firstin ime, firstin right), and does not constitute a change
in Montana’s water law.

3

Theamountof water that may be leased from anexisting
water user for instream flow purposes is generally up to the
lessor and the DFWP. However, the maximum quantity of
water that may be leased is the amount historically diverted




by thelessor; only the amount historically consumed may be
leased below the lessor’s point of diversion (Section 4(4)).
The DNRC may specify in the lease authorization that an
amount of water smaller than that historically consumed by
the lessor is leasable.

An instream flow lease must take into account the historical
use of the water right, including but not limited to the shutoffofa

diversion associated with a water right under normal irrigation

practices, harvesting, climatic conditions, and cooperative prac-
tices with other irrigators (Section 4(4)).

The length of stream reach to which an instream flow
lease applies is generally up to the lessor and the DFWP.
However, specific information on the length and location of
the stream reach must be included in the instream flow lease
authorization (Section 4(3)). In addition, the BNRC may
establish the streams and stream reaches where leasing may
occur.

.- HOW OFTEN MAY THE LEASE BE EXERCISED? |

The DFWP may lease existing water richts only during

critical low flow periods (Section4(1)).

\T IS THE PRIORITY DATE FOR A
INSTREAM FLOW LEASE?

As in any water right change, the priority date for an
instream flow lease authorization is the same as the priority
of appropriation of the water right that is leased (Section
4(7)).

_ WHOMAY ENFORCEINSTREAM.

According to the “Statement of Intent,” the lessor is
responsible for taking action, if necessary, to protect the in-
streamn flow lease. However, the “Statement of Intent” goes
on to say that the lessor and the DFWP may agree to a
different arrangement if agreeable to both parties.

0} WILL THE INSTREA_M FLOW.

The details for measuring a leased instream flow are up
to the DFWP. However, a lease authorization must include
an instream flow measuring plan that describes the points
where and the manner in which the instream flow will be
measured (Section 4(3)).

The DEWP must vav all the costs associated with installing
measuring devices or providing personnel to measure streamflows
accoriing to the measurine vlan (Seckor 4710)).

i : HOM’ LO\G IS THE LEASE PERIOD"

An instream flow lease may be authorized by the DNRC
for no more than 10 years (Section 4(3)). The lease may also
be renewed (for up to 10 years per renewal) if nobody objects
to the renewal and provides new evidence showing how the
lease adversely affects the use of a water right, and if the
leasing statuteisrecodified after the 10 vear sunset provision.

W'H.L A LEASED WATER RIGHT BE
. CONSIDERED ABANDONED?

In leasing an existing water right, the lessor does not
abandon any part of the right (Section 3(4)).

: “’HEN C.A.\ THE DEPARTMENT
OF FISH, WILDLIFE AND PARKS BEGIN
- TO 'LEASE WATERRIGHTS? -

The DEWP mav not enter into a lesse bofore Tuly 1. ?F.J
(Sectiond(1)). Thiswiliallow the DEWPand the BNRC foidaniiz
specific stream reaches where instream flow leages gre neesiesl and
to determine if there are anv pariies willine to lease water. It will
also_cipe the lecislature an ormortunity fo review the lessing

nrogram during the 1891 session before any lezses gre quinorized

_ REPORTTOTHELEGISLATURE .. |

The DNRC must report to each recular session of the lecisla-
ture on the operation of the instream flow leasine progoram (Section
7).
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HB 707
March 15, 1989

Testimony presented by Ron Marcoux, Department of Fish, Wildlife
and Parks

Montana's streams provide numerous benefits to the people of this
state. Many of these benefits result when water is put to use off
the stream, but many others also occur from instream flows. These
include clean drinking water, hydroelectric power, dilution for
industrial discharges, recreation, and benefits for fish and
wildlife.

The past several drought years have clearly demonstrated how water
shortages can affect all the users.

Because Montana is a diverse state, the tools needed to manage and
allocate our waters must also be diverse. Montana's modern water
laws, as they have evolved since 1973, provide flexibility while
protecting existing users.

Water management tools must also be diverse because no single
mechanism will solve water shortages. Some claim that storage is
the only answer. Storage does have its role, but is not
appropriate or cost effective in all cases.

HB 707 can provide a mechanism to keep streamflows from reaching
critically low 1levels in some streams. Like storage, water
transfers are not the answer for all streams. However, HB 707
provides an opportunity for willing water right holders to lease
water if other existing water users are not adversely affected.

At the present time water can be transferred from any consumptive
use to another consumptive use through a change-of-use hearing.
There have been commerits that would lead one to believe such
changes of use cannot occur without adverse impacts. However, they
occur today. The main difference with water leasing is that this
water will be left instream for a predetermined distance. Our
experience in the Bitterroot Valley indicates this can be done.
Although the instream water in” the Bitterroot comes from storage,
we have demonstrated our ability to work with local irrigators, the
Conservation District, conservationists and the district court to
deliver the water downstream. In fact, the increased flow has also
benefited irrigators along this reach of stream.

The process set forth in this bill is similar to other change-of-
use proceedings. The opportunity to identify potential conflicts
can and should occur up front. If a particular lease appears too
complex, the department would pursue other leases or other options.
Because leases can only occur during low flow periods, the water
not consumed at the lease site will very likely be put to use by
agricultural users downstream from the leased area. Thus not only
is the lessor directly compensated, but downstream agricultural



users Wwill benefit during a period when they are likely to
otherwise experience water shortages.

The bill provides a limited scope of leasing while the program is
being evaluated. There are many safeguards built into this bill.
While these safeguards will make the process more complex and
cumbersome, we believe the process is workable. The department
feels the ability to lease water for instream purposes is an
important mechanism to alleviate some of the problems on our
dewatered streams, and offers its support to HB 707.
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Sisters ot Providence

February 15, 1989

Rep. Bob Raney, Chairman

House Natural Resources Committee
Capitol Station

Helena, MT 59620

Dear Rep. Raney:

On February 9, 1989, the Board of Natural Resources and Conservation approved four
sections of the Montana State Water Plan. One of these sections is titled "Instream
Flow Protection," and one of its recommendations is for the Legislature to change
the law to allow leasing of off-stream water rights to maintain or enhance instream
flows,

By the time this letter reaches you, a bill to accomplish this will have been introduced
and referred to the House Natural Resources Committee (LC634/1663). An unproofed
draft of this bill was reviewed by the Board on February 10, and a motion expressing
the Board's support for this bill was unanimously approved.

The water leasing portion of the state water plan engendered much public discussion
and controversy. The Board of Natural Resources and Conservation did not approve

it lightly. Public comment has included nine public meetings, three public hearings,

and receipt of over two hundred letters. Additionally, the Board conducted its own
hearing. After carefully considering the alternatives, water leasing emerged as the
preferred choice. The draft water leasing bill reviewed by the Board provides an
additional method to protect Montana's natural resources that are dependent on instream
flow without harming the economic interests dependent on existing water rights.

In sum, the Board supports the water leasing bill before your committee., It is a [air
and balanced approach, and it includes clear protection for current water rights holders
and safeguards against the uncertainties surrounding implementation of a new water
management technique.
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I am sure that as Chairman of the House Natural Resources Committee you will see
that this bill receives the fair and timely hearing it deserves,

Sincerely,
WD DKoo,

William A. Shields, Chairman
Board of Natural Resources and Conservation

cc: Governor Stan Stevens
Karen Barclay
BNRC Members
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TESTIMONY OF THE BILL NO. o
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
ON HOUSE BILL 707 Bork) ay

March 15, 1989

A BILL FOR AN ACT ENTITLED: " AN ACT PROVIDING FOR LEASING OF
EXISTING WATER RIGHTS FOR THE PURPOSE OF ENHANCING STREAMFLOWS
FOR FISH, WILDLIFE, OR RECREATION, ETC.

The Department of Natural Resources and Conservation supports
House Bill 707 as amended by the House of Representatives. The
legislation would implement a recommendation of the state water
plan that addresses streams having significant instream values
and yet subject to regular or periodic low flow conditions.
Other water plan recommendations to deal with this circumstance
include pursuing local cooperative solutions, such as the sharing
of water shortages and irrigation scheduling; providing for water
storage releases, as is already being done from Painted Rocks
Reservoir for the Bitterroot River; and evaluating the potential
for developing additional water storage facilities to meet both
instream and offstream water use needs.

None of these options is a panacea for solving stream dewatering

problems. Rather, each should be considered as a tool for
addressing the problem. Each of these tools has its own
particular applicability and limitations. Water leasing may be

the best tool for the job of solving dewatering problems in some
areas.

The state water plan recommendation on water leasing was the
result of considerable public input and debate. Participants in
the discussion included a broad-based Instream Flow Technical
Advisory Committee, the State Water Plan Advisory Council, the
Board of Natural Resources and Conservation, the legislature's
Water Policy Committee, several special interest groups, and
about 2,500 people attending 12 public meetings on the plan.

This bill embodies a "walk-before-you-run" approach. It is
purposely a constrained bill in that it doesn't allow private
entities to lease water for instream flow purposes nor does it
allow for the purchase (or permanent transfer) of a water right
for instream uses. It further limits leasing to ten streams in
Montana. Yet, the bill can make a difference and can accomplish
the principle objective of protecting valuable instream resources
at times when they are most threatened.

1
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The bill amends existing Montana water law by allowing instream
uses to be considered along other water uses. That is, existing
water rights may currently be changed or transferred, but only
from one offstream use to another. This bill would treat all
water users more fairly by allowing instream flow purposes to be
fulfilled when and where willing parties would enter into
instream flow lease agreements.

Instream flow leases would be subject to the same change of use
requirements that other transfers must satisfy, and additional
requirements that are justified by the different nature of an
instream water right. These will not be easy requirements to
meet but they are necessary to protect all existing water users.
I can assure you that such matters as quantifying the consumptive
part of a water right or return flows are very complex and
difficult, but they are matters with which the department has
experience and ones that have to be carefully considered in any
other change of use proceeding. If it were found that a proposed
lease arrangement would harm an existing water right, the lease
would not be authorized.

In conclusion:

1. Water leasing would operate within the framework of
Montana's prior appropriation water rights doctrine.

2. All existing water rights would be recognized and protected.

3. Only willing parties would ever be involved in the leasing

of water for instream flow purposes.

4. Like reservoir storage, leasing would represent a water
management tool that may help sustain important natural
resources during low flow conditions.

5. Also, like storage, leasing would not be a panacea and would
not be applicable in all circumstances.

6. Finally, water leasing would be very limited in scope and
allow the state to approach this matter in a positive, yet
cautious manner.
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PROPOSED AMENDMENTS TO HB 707
(Third reading copy —-- blue)

RNt I AG;JUULIURE
EXHIBIT No.
DAT g§?

BILL NO“&ZLL

Prepared for the Senate Committee on Agriculture

March 14, 1989 Draft

1. Title, lines 8 and 9.
Following: "PURPOSE OF"

Strike: "ENHANCING OR MAINTAINING"
Insert: "PROVIDING"

2. Title, line 9.

Following: "FOR"

Strike: remainder of line 9
Insert: "THE BENEFIT OF FISHERIES"

3. Page 2, line 2.

Following: "of"

Strike: "maintaining or enhancing"
Insert: "providing"

4, Page 2, line 3.

Following: line 2

Strike: "fish, wildlife, or recreation"
Insert: "the benefit of fisheries”

5. Page 2, lines 6 and 7.

Strike: "enhance" on line 6 through "recreation" on line 7

Insert: "provide for fisheries"

6. Page 2, line 9.
Following: "parks"

Insert: "that have the approval of the fish and game commission"

7. Page 3, line 4.

Following: "conservation"

Strike: "will"

Insert: "with the consent of the board shall"

8. Page 3, lines 23 and 24.
Following: "authorization" on line 23
Strike: remainder of line 23 through "contract"

9. Page 4, line 2.

Following: "conservation"

Strike: "should"

Insert: "with the consent of the board shall"

on line 24

A707
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PROPOSED AMENDMENTS, HB 707

10. Page 4, line 5.
Following: "are not"
Strike: "or probably will not be"

11. Page 5, line 17.

Following: line 16

Insert: "(6) "Commission" means the fish and
provided for in 2-15-3402."

Renumber: subsequent subsections

12. Page 14, line 13.
Following: "to"

Strike: "enhance or maintain"
Insert: "provide"

13. Page 14, line 14.

Following: "for"

Strike: "fish, wildlife, or recreation"
Insert: "the benefit of fisheries"

14. Page 14, line 16.
Following: "parks"
Insert: ", with the consent of the commission, "

15. Page 14, lines 17 and 18.
Following: "of" on line 17

Strike: "maintaining or enhancing"
Insert: "providing"

Following: "for" on line 17

Strike: "fish, wildlife, or recreation"
Insert: "the benefit of fisheries"

16. Page 14, line 22,
Following: "department"
Insert: "with the consent of the board"

17. Page 14, line 23.

Following: "of"

Strike: "maintaining or enhancing"
Insert: "providing"

18. Page 14, line 24.

Following: "for"

Strike: "fish, wildlife, or recreation"
Insert: "the benefit of fisheries"

page 2 of 5

game commission

A707
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PROPOSED AMENDMENTS, HB 707
page 3 of 5

19. Page 15, lines 5 and 6.

Following: "streamflow" on line 5

Strike: "will" through "enhanced" on line 6
Insert: "shall be provided"

Following: "must" on line 6

Strike: "provide"

Insert: "include"

20. Page 15, line 8.
Strike: "will"
Insert: "shall"

21. Page 15, line 14.
Following: line 13

Strike: "enhance or maintain"
Insert: "provide"

22, Page 15, line 21.

Following: line 20

Insert: "(5) The department of fish, wildlife, and parks shall have
the responsibility to prove to the board by substantial
credible evidence that a proposed lease authorization does not
adversely affect existing water rights. The department of
fish, wildlife, and parks shall pay the cost, including
reasonable attorney fees, for any appropriator who
successfully objects to a proposed department of fish,
wildlife, and parks lease."

Renumber: subsequent subsections

23. Page 16, line 4.
Strike: "(9)"
Inserts: "(10)"

24. Page 16, line 6.

Following: "."

Insert: "If an appropriator proves adverse effects to his water
rights, the department of fish, wildlife, and parks shall pay
to the appropriator an amount equal to the damages that
resulted from exercise of their lease, and the costs of
proving the adverse effects including reasonable attorney fees
and court costs. This provision applies only to water leases
entered into under this section."

25. Page 16, line 8.

Following: "department"
Insert: "with the consent of the board"

A707
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PROPOSED AMENDMENTS, HB 707
page 4 of 5

26. Page 16, line 10.

Strike: "(9)"

Insert: "(10)"

Following: "by"

Strike: "substantial credible"
Insert: "a preponderance of the"

27. Page 16, line 11.

Following: "."

Insert: "If an appropriator proves adverse effects to his water
rights, the department of fish, wildlife, and parks shall pay
to the appropriator an amount equal to the damages that
resulted from exercise of their lease, and the costs of
proving the adverse effects including reasonable attorney fees
and court costs. This provision applies only to water leases
entered into under this section.”

28. Page 17, line 5.
Following: "parks,"
Strike: "in consultation with the department"
Insert: "with the consent of the commission"

29, Page 17, line 7.

- Following: "to"

Strike: "maintain or enhance"
Insert: "provide"

30. Page 17, line 12,

Following: line 11

Strike: "maintain" through "recreation"
Insert: "provide for fisheries"

31. Page 17, line 14.

Insert: "(3) Upon declaring a stream reach eligible for leasing,
the board shall request the department to prepare an analysis
concerning whether longer term solutions to the critical low
flows in the stream reach are feasible. Longer term solutions
to be considered include storage enhancement or developement
and recharge from ground water sources. The preparation of or
recommendations resulting from the analysis may not preclude,
inhibit, or delay the negotiation or implementation of leases
on the stream reach as provided in (section 4]."

Renumber: subsequent subsection

A707
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PROPOSED AMENDMENTS, HB 707
page 5 of 5

32. Page 17, lines 21 through 23.

Following: "to" on line 21

Strike: "maintain" on line 21 through "enhance" on line 22
Insert: "provide"

Following: "for" on line 22

Strike: remainder of line 22 through "purposes" on line 23
Insert: "the benefit of fisheries"

33. Page 17, line 24 through page 18, line 1.

Following: "TO" on line 24

Strike: remainder of line 24 through "ENHANCE" on line 25
Insert: "provide"

Following: "STREAMFLOWS" on line 25

Strike: remainder of line 25 through "PURPOSES" page 18, line 1

34. Page 18, line 8.

Following: "of"

Strike: "maintaining or enhancing"
Insert: "providing"

35. Page 18, line 9.
Following: "flows"
Strike: "for" through "recreation"

36. Page 18, lines 14 and 15.

Following: "TO" on line 14

Strike: "MAINTAIN OR ENHANCE"

Insert: "provide"

Following: "STREAMFLOWS" on line 14

Strike: remainder of line 14 through "PURPOSES" on line 15

37. Page 18, line 19.
Following: second "DEPARTMENT"
Insert: "with the consent of the board"

A707
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Gray House Bill No. 707 -- Unofficial
" March 17, 1989

A BILL FOR AN AC1; ENTITLED: "AN ACT PROVIDING FOR LEASING OF
EXISTING WATER RIGHTS FOR THE PURPOSE OF ENHANGINGOR
MAINTAINING PROVIDING STREAMFLOWS FOR AHSH—WH-DHHFE—OR
REGREATHON THE BENEFIT OF FISHERIES DURING CRITICAL LOW FLOW
PERIODS IN STREAM REACHES DESIGNATED BY THE BOARD OF NATURAL
RESOURCES AND CONSERVATION; SPECIFYING THAT THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS IS THE LESSEE AND ALLOWING THE
DEPARTMENT TO ACCEPT CONTRIBUTIONS FROM PUBLIC OR PRIVATE
ENTITIES FOR THE PURPOSE OF ACQUIRING LEASES OR FOR DEVELOPING
STORAGE FACILITIES; SPECIFYING THAT THE BEPARTMENT BOARD OF
ATURAL R R AN NSERVATI H MAKE A T

EACH REGULAR SESSION OF THE LEGISLATURE: AMENDING SECTIONS 85-
2-102, 85-2-402, AND 85-2-404, MCA; AND PROVIDING A TERMINATION DATE."

STATEMENT OF INTENT

A statement of intent is provided for this bill in order to give additional
guidance to the board of natural resources and conservation and the involved
state agencies concerning the review and processing of lease applications for
the purpose of meaintaining—or—enhancing PROVIDING stream flows for fish;
witdlife,—or—recreation THE BENEFIT OF FISHERIES.

The legislature intends that the board designate stream reaches eligible for
water leasing in areas where leasing is necessary eflikely—to—be—rnecessary to
enhance—or—meintain—fish—wildlife,—or—recreation PROVIDE FOR FISHERIES.
Upon receipt of a list of stream reaches from the department of fish, wildlife,
and parks THAT H TH ROVAL OF THE FISH AN
COMMISSION, the board shall act expeditiously to designate eligibie stream
reaches. However, the legislature also encourages the board to select stream
reaches where leasing has a good chance of success and where all interests
may be satisfied.

The legislature also intends that the review process for lease applications be
thorough and provide ample opportunity for consideration and input by concerned
persons. As required in [section 4], the process should involve notice and
opportunity for objections and hearing in the same manner provided for proposed

v
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Gray House Bill No. 707 - Unofficial
March 17, 1989

changes in appropriation rights. The legislature contemplates that the department
of fish, wildlife, and parks will meet with appropriators along each designated
stream reach to assess and consider any concerns before filing applications for
lease authorizations. The legislature also encourages the department of fish,
wildlife, and parks to assemble lease applications for filing at the same time to
minimize costs to potential objectors. Moreover, the legislature anticipates that
the department of natural resources and conservation wilt , WITH THE
CONSENT OF THE BOARD, SHALL review the proposed leases for a single
stream reach in one proceeding, though the potential for another set of lease
applications at a future date is recognized.

The accurate identification of the stream reach in both the application and
lease authorization is critical to a successful leasing program. Upon issuance of
a lease authorization with an identified stream reach, the legislature intends that
the entire leased appropriation may be protected to the extent provided under
Title 85, chapter 2, in any part of the stream reach that is above the lessor’s
point of diversion. However, only the historical consumptive use of the right, or a
smaller amount if specified in the lease authorization by the department of
natural resources and conservation, may be protected in any part of the stream
reach that is below the lessor's point of diversion. Finally, the legislature intends
for the lessor to be responsible for taking action, if necessary, to protect the
instream flow amount specified in the lease authorization;—theugh—the—lessor—and

From a broad policy perspective, the legislature desires to emphasize that
the department of natural resources and conservation shettd ., WITH THE
CONSENT QOF THE BOARD. SHALL consider and, if potentially feasible,
recommend supplemental or alternative strategies that provide long-term solutions
to problems that are not er—probably—willnot-be addressed adequately by water
leasing in the board-desighated stream reaches. These strategies may include
storage enhancement or development and recharge from ground water sources.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-2-102, MCA, is amended to read:
"85-2-102. Definitions. Unless the context requires otherwise, in this chapter
the following definitions apply:

Gray Bill Page 2
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Gray House Bill No. 707 -- Unofficial
March 17, 1989

(1) "Appropriate” means to;_

(a) divert, impound, or withdraw (including by stock for stock water) a
quantity of water; er;

(b) in the case of a public agency, to reserve water in accordance with 85-
2-316_or ,
in th f_th ment of fish, wildlif n rk ! W

in_accordance with [section 4].

(2) "Beneficial use”, uniess otherwise provided, means:

(@) a use of water for the benefit of the appropriator.'other persons, or the
public, including but not limited to agricultural (including stock water), domestic,
fish and wildlife, industrial, irrigation, mining, municipal, power, and recreational
uses; and

(b) a use of water appropriated by the department for the state water
leasing program under 85-2-141 and of water leased under a valid lease issued
by the department under 85-2-14%;_AND

(C) A USE OF WATER BY THE DEPARTMENT OF FISH, WILDLIFE, AND
PARKS PURSUANT TO A LEASE AUTHORIZED UNDER TI 4

(3) "Board" means the board of natural resources and conservation
provided for in 2-15-3302.

(4) "Certificate" means a certificate of water right issued by the department.

(5) "Change in appropriation right" means a change in the place of

diversion, the place of use, the purpose of use, or the place of storage.
"COMMISSION" MEANS THE FISH AND GAM MMISSION PROVID
EOR IN 2-15-3402,

t6)(7) "Declaration" means the declaration of an existing right filed with the
department under section 8, Chapter 452, Laws of 1973.

t7(8) "Department" means the department of natural resources and
conservation provided for in Title 2, chapter 15, part 33. '

t8)(9) “Existing right" means a right to the use of water which would be
protected under the law as it existed prior to July 1, 1973.

33(10) "Groundwater" means any water beneath the land surface or beneath
the bed of a stream, lake, reservoir, or other body of surface water, and which
is not a part of that surface water.

8)(11) "Permit" means the permit to appropriate issued by the department

Gray Bill Page 3
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under 85-2-301 through 85-2-303 and 85-2-306 through 85-2-314.

+85(12) "Person"” means an individual, association, partnership, corporation,
state agency, political subdivision, the United States or any agency thereof, or
any other entity. ' ‘

+2)(13) "Political subdivision” means any’ county, incorporated city or town,
public corporation, or district created pursuant to state law or other public body
of the state empowered to appropriate water but not a private corporation,
association, or group.

| +3)(14) "Waste" means the unreasonable loss of water through the design or
negligent operation of an appropriation or water distribution facility or the
application of water to anything but a beneficial use. ‘

H4(15) "Water" means all water of the state, surface and subsurface,
regardless of its character or manner of occurrence, including but not limited to
geothermal water, diffuse surface water, and sewage effluent.

15)(16) "Water division" means a drainage basin as defined in 3-7-102.

t+6)(17) "Water judge" means a judge as provided for in Title 3, chapter 7.

t+H(18) "Water master" means a master as provided for in Title 3, chapter

48)(19) "Well" means any artificial opening or excavation in the ground,
however made, by which groundwater is sought or can be obtained or through
which it flows under natural pressures or is artificially withdrawn.”

Section 2. Section 85-2-402, MCA, is amended to read:

"85-2-402. Changes in appropriation rights. (1) An appropriator may not
make a change in an appropriation right except as permitted under this section
and with the approval of the department or, if applicable, of the legislature.

(2) Except as provided in subsections (3) through (5), the department shall
approve a change in appropriation right if the appropriator proves by substantial
credible evidence that the following criteria are met:

(a) The proposed use will not adversely affect the water rights of other
persons or other planned uses or developments for which a permit has been
issued or for which water has been reserved.

(b) Fhe Except for a lease authorization pursuant to [section 4] that does
not_requir: ropriation works, the proposed means of diversion, construction,

and operation of the appropriation works are adequate.

Gray Bill Page 4
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(c) The proposed use of water is a beneficial use.

(3) The department may not approve a change in purpose of use or place
of use of an appropriation of 4,000 or more acre-feet of water a year and 5.5
or more cubic feet per second of water unless the appropriator proves by
substantial credible evidence that:

(a) the criteria in subsection (2) are met;

(b) the proposed change is a reasonable use. A finding of reasonable use
must be based on a consideration of:

(i) the existing demands on the state water supply, as well as projected
demands of water for future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

(iii) the effects on the quantity and quality of water for existing uses in the
source of supply;

(iv) the availability and feasibility of using low-quality water for the purpose for
which application has been made;

(v) the effects on private property rights by any creation of or contribution to
saline seep; and

(vi) the probable significant adverse environmental impacts of the proposed
use of water as determined by the department pursuant to Title 75, chapter 1,
or Title 75, chapter 20.

(4) The department may not approve a change in purpose of use or place
of use for a diversion that results in 4,000 or more acre-feet of water a year
and 5.5 or more cubic feet per second of water being consumed unless:

(a) the applicant proves by clear and convincing evidence and the
department finds that the criteria in subsections (2) and (3) are met; and

(b) the department then petitions the legislature and the legislature affirms
the decision of the department after one or more public hearings.

(5) (a) The state of Montana has long recognized the importance of
conserving its public waters and the necessity to maintain adequate water
supplies for the state’'s water requirements, including requirements for reserved
water rights held by the United States for federal reserved lands and in trust for
the various Indian tribes within the state’s boundaries. Although the state of

Gray Bill Page 5
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Montana also recognizes that, under appropriate conditions, the out-of-state
transportation and use of its public waters are not in conflict with the public
welfare of its citizens or the conservation of its waters, the lbllowing criteria must
be met before out-of-state use may occur: )

(b) The department and, if applicable, the legislature may not approve a
change in appropriation right for the withdrawal and transportation of appropriated
water for use outside the state unless the appropriator proves by clear and
convir{cing evidence and, if applicable, the legislature approves after one or
more public hearings that:

(i) depending on the volume of water diverted or consumed, the applicable
criteria and procedures of subsection (2) or (3) are met;

(i) the proposed out-of-state use of water is not contrary to water
conservation in Montana; and

(iii) the proposed out-of-state use of water is not otherwise detrimental to the
public welfare of the citizens of Montana. |

(c) In determinirig whether the appropriator has proved by clear and
convincing evidence that the requirements of subsections (5)(b)(ii) and (5)(b)(iii)
will be met, the department and, if applicable, the legislature shall consider the
following factors:

(i) whether there are present or projected water shortages within the state of
Montana;

(ii) whether the water that is the subject of the proposed change in
appropriation might feasibly be transported to alleviate water shortages within the
state of Montana;

(iii) the supply and sources of water available to the applicant in the state
where the applicant intends to use the water; and

(iv) the demands placed on the applicant’s supply in the state where the
applicant intends to use the water.

(d) When applying for a change in appropriation right to withdraw and
transport water for use outside the ‘state, the applicant shall submit to and
comply with the laws of the state of Montana governing the appropriation and
use of water.

(6) For any appliéation for a change in appropriation right involving 4,000 or
more acre-feet of water a year and 5.5 or more cubic feet per second of water,

Gray Bill Page 6
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the department shall give notice of the proposed change in accordance with 85-
2-307 and shall hold one or more hearings in accordance with 85-2-309 prior to
its approval or denial of the proposed change. The department shall provide
notice and may hold one or more hearings upon any other proposed change if
it determines that sueh a change might adversely affect the rights of other
persons.

(7) The department or the legislature, if applicable, may approve a change
subjecft to sueh terms, conditions, restrictions, and limitations as it considers
necessary to satisfy the criteria of this section, including limitations on the time
for completion of the change. The department may extend time limits specified
in the change approval under the applicable criteria and procedures of 85-2-

312(3).

(8) If a change is not completed as approved by the department or
legislature or if the terms, conditions, restrictions, and limitations of the change
approval are not complied with, the department may, after notice and opportunity
for hearing, require the appropriator to show cause why the change approval
should not be modified or revoked. If the appropriator fails to show sufficient
cause, the department may modify or revoke the change approval.

(9) The original of a change approval issued by the department must be
sent to the applicant, and a duplicate must be kept in the office of the
department in Helena. _

(10) A person holding an issued permit or change approval that has not
been perfected may change the place of diversion, place of use, purpose of
use, or place of storage by filing an application for change pursuant to this
section. »

(11) A change in appropriation right contrary to the provisions of this section
is invalid. Ne An officer, agent, agency, or employee of the state may not
knowingly permit, aid, or assist in any manner sueh an unauthorized change in
appropriation right. No A person or corporation may nol, directly or indirectly,
personally or through an agent, officer, or employee, attempt to change an
appropriation right except in accordance with this section."

Section 3. Section 85-2-404, MCA, is amended to read:

"85-2-404. Abandonment of appropriation right (1) If an appropriator ceases

to use all or a part of his appropriation right with the intention of wholly or

Gray Bill Page 7
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partially abandoning the right or if he ceases using his appropriation right
according to its terms and conditions with the intention of not complying with
those terms and conditions, the appropriation right shall, to that extent, be
deemed considered abandoned and shall immediately expire.

(2) If an appropriator ceases to use all or part of his appropriation right or
ceases using his appropriation right according to its terms and conditions for a
period of 10 successive years and there was water available for his use, there
shel—be is a prima facie presumption that the appropriator has abandoned his
right in whole or for the part not used.

(3) If an appropriator ceases to use all or part of his appropriation right
because the land to which the water is applied to a beneficial use is contracted
under a state or federal conservation set-aside program: -

(a) the set-aside and resulting reduction in use of the appropriation right
does not represent an intent by the appropriator to wholly or partially abandon
the appropriation 'right or to not comply with the terms and conditions attached
to the right; and

(b) the period of nonuse that occurs for part or all of the appropriation right
as a result of the contract may not create or may not be added to any
previous period of nonuse to create a prima facie presumption of abandonment.

4 he | f an existing ri rsyan ion 41 d n nsti
n_abandonmen | r_or rve a viden ha id b
establish an abandonment by the lessor of any part of the right

t4)(5) Subsections (1) and (2) do not apply to existing rights until they have
been determined in accordance with part 2 of this chapter.”

NEW SECTION. Section 4. Leases to enhance—or-maintain PROVIDE
streamflows for fish,—wildlife,—or—recreation THE BENEFIT OF FISHERIES --
department authorization. (1) Fhe AFTER JULY 1. 1991, THE department of fish,
wildlife, and parks . WITH THE CONSENT OF THE COMMISSION, may lease
existing rights for the purpose of maintaining—or—enhancing PRQVIDING
streamflows for fish—witdlite—or—recreation THE BENEFIT OF FISHERIES DURING
CRITICAL LOW FLOW PERIODS in stream reaches determined eligible by the
board pursuant to [section 5). This section is the exclusive means by which
appropriations may be changed to an instream flow purpose.

(2) The department , WITH THE CONSENT OF THE BOARD, shall authorize

Gray Bill Page 8
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a lease of an existing right for the purpose of meaintaining—er—enheancing
PROVIDING streamflows for fish—wildiife—or—recreation THE BENEFIT OF

EISHERIES DURING CRITICAL LOW FLOW PERIODS in an eligible stream
reach if the applicant submits a compleled application and meets the
requirements of 85-2-402.

(3) The application for a lease authornzatlon must include specific information
on the length and location of the stream reach in which the streamflow witbe
maintained—or—enhaneed MUST BE PROVIDED and must previde INCLUDE a
detailed streamflow measuring plan that describes the points where and the
manner in which the streamflow witt MUST be measured.

(4) The maximum quantity of water that may be leased is the amount
historically diverted by the lessor. However, QF THE AMQUNT LEASED, only the
amount historically consumed by the tesser LESSOR'S CROP, IF APPLICABLE,
AND EXCLUDING WATER USED AS RECHARGE OR RETURN FLOW, or a
smaller amount if specified by the department in the lease authorization, may be
used to enhance—or—maintain PROVIDE streamflows below the lessor's point of
diversion. TH ASE MUST TAKE INTO A NT THE HISTORICAL

THE WATER RIGHT, INCLUDIN T _NOT LIMITED TO TH AL _SHUTOFF
A R A PORTION OF THE WATER BJECT TO THE WATER RIGHT
E_TO NORMAL IRRIGATION PRACT! HARVESTING, NORMAL CLIMAT
NDITI AN PERATIVE PRA WITH QOTHER IRRIGATORS.

THE DEPARTMENT OF Fi WILDLIFE, AND PARKS HAS TH

RESPONSIBILITY TO PROVE TQ TH A NDER 85-2-402 THAT A
P LEASE AUTHORIZATION DOE T _ADVER Y AFFECT
USTING WATER RIGHTS. T PARTMENT FISH, WI IFE, AN

PARKS SHALL PAY TH T. IN IN ASONABLE ATTORNEY F

E NY APPR IATOR WH FULLY 1S TO A PROP D

PARTMENT OF Fi WILDLIF

t53(6) The lease may not be issued for a term of more than 10 years but
may be renewed for up to 10 years per renewal upon notification to the
department. Upon receiving notice of a lease renewal, the department shall notify
other appropriators potentially affected by the lease and shall aliow 30 days for
submission of new evidence of adverse effects to other water rights. A lease
authorization is not required for a renewal unless an appropriator, other than an

Gray Bill Page 9
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appropriator described in subsection (8)(10), submits evidence of adverse effects
to his rights that has not been considered previously. IF_ AN APPROPRIATOR

VES ADVER FECT HIS WATER RIGHTS, TH ARTMENT QF

FISH, WILDLIFE, AND PARKS SHALL PAY TO THE APPROPRIATOR AN

AMOUNT AL TO THE DAMA THAT RESULTED FROM RCI F
AN TS OF PRQVIN ADVER FFECT

IN i A ATTORNEY FEES AN AT TS. TH!

PROVISION APPLIES ONLY TO WATER LEASES ENTERED INTO UNDER THIS

SECTION. '

t63(Z) During the term of the original lease, the department, WITH THE
CONSENT OF THE BOQARD. may modify or revoke the lease authorization if an
appropriator, other than an appropriator described in subsection {9)(10), proves
by substantial-credible A PREPONDERANCE OF THE evidence that his water
right is adversely affected. |F_AN APPROPRIAT PROVES ADVER
TO HIS WATER RIGHTS, TH EPARTMENT OF FiSH, WILDLIF ND PARK
SHALL PAY TO THE APPRQOPRIATOR AN AMQUNT EQUAL TO THE DAMAGES
THAT R TED FROM EX ! F_IT ASE AND TH
PROVING THE ADVER FFECTS, IN DING REASONABLE ATTORNEY
FEES AND COURT COSTS. THIS PROVISION APPLIES ONLY TQ WATER

ASES ENTERED INT NDER THIS SECTION.

9(8) The priority of appropriation for a lease under this section is the
same as the priority of appropriation of the right that is leased.

t8)(9) Neither a change in appropriation right nor any other authorization is
required for the reversion of the appropriation right to the lessor’'s previous use.

9(10) A person issued a water use permit with a priority of appropriation
after the date of fiing of an application for a lease authorization under this
section may not object to the exercise of the lease according to its terms, the
renewal of the lease, or the reversion of the appropriation right to the Iéssor
according to the lessor's previous use.

MmT PARTMENT OF FISH, WILDLIFE, AND PARK ALL PAY
WITH INSTALLIN A ING DEVI
| N R WS A RDI TH
MEASURING PLAN SUBMITTED UNDER THIS SECTION.

NEW SECTION. Section 5. Board designation of eligible stream reaches.

Gray Bill Page 10
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(1) The department of fish, wildlife, and parks, in—eonsultatien—with—the—department
WITH THE CONSENT OF THE COMMISSION, may apply to the board for
designation of stream reaches for which water leasing to meaintain—or—enhance
PROVIDE streamflows pursuant to [section 4] may occur.

(2) The board may declare a stream reach eligible for leasing pursuant to
[section 4] only if it finds that water leasing is necessary ef—is—tikely—to—be
necessary to maintain—or-enhance—fish—wildlife—or—recreation PROVIDE FOR
EISHERIES RITICAL LOW FL PERI

ND RING A STREAM REACH ELIGI FOR LEASING, TH

AR ALL R EST TH PARTMENT TO PREPARE AN ANALYSI
CONCERNING WHETHER LONGER TERM SOLUTIONS TO THE CRITICAL LOW
ELOWS IN THE STREAM REACH ARE FEASIBLE. LONGER TER LUTION
T NSIDERED INCLUDE STORA ENHANCEMENT OR DEV PMENT

RECHAR FROM GROQUND WATER R . THE PREPARATION QF
R _RECOMMENDATIONS R TING FROM THE ANALYSIS MAY NOT
PR DE, INHIBIT, OR DELAY THE N TIATION QR IMPLEMENTATION OF

A N THE STREAM REACH AS PROVI IN TION 4]

{3){(4) The board may designate no more than 10 stream reaches in the
state where water leasing pursuant to [section 4] may occur.

NEW SECTION. Section 6. Contributions for leasing appropriation rights
OR DEVELOPING STORAGE FACILITIES. (1) The department may accept
contributions from public or private entities for the purpose of._

(A) leasing appropriation rights to meintain—or—enhance PROVIDE instream
flows for fish—wildlife,—or—recreation—purpeoses THE BENEFIT OF FISHERIES: OR

- DEVELOPING STORAGE FACILITI T0 Aumm-unw'l

kAl - / Lo “

PROVIDE STREAMFLOWS EQR FISH WHDLFE—RECREATHONAND-OTHER

(2) Any contributions accepted by the department under this section must be
deposited in the fish and wildlife mitigation trust fund established in 87-1-611.

(3) The department shall expend money obtained under this—sectien
SUBSECTION (1){A) and deposnted in the fish and wildlife mitigation trust fund
EXCLUSIVELY to lease existing rights for the purpose of maintaining—or
enhancing PROVIDING instream flows for—fish—wildlife—or—recreation UNLESS
EXPENDITURE FOR A DIFFERENT PURPOSE IS AUTHORIZED PURSUANT TO

Gray Bill Page 11
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4) TH PARTMENT A P NEY TAIN NDER
TION (1 AND DEPQSIT IN THE FiISH | IE

ITIGATION TRUST F EX IVELY T P A FACILITI

T R AUTHORI PURSUANT T -1-614

NEW SECTION. jion 7. REPORT TO TH ISLATURE .- BY THE
DEPARTMENT BOARD. THE BERARTMENT BOARD SHALL REPORT TO EACH
R N OF TH ISLATURE AS TO TH PERATION THI
ACT].

NEW SECTION. Section 8. Extension of authority. Any existing authority to
make rules on the subject of the provisions of [this act] is extended to the
provisions of [this act]. ,

NEW SECTION. Section 9. Codification instruction. (1) [Sections 4, and 5,
AND 7] are intended to be codified as an integral part of Title 85, chapter 2,
part 4, and the provisions of Title 85, chapter 2, part 4, apply to [sections 4,
end 5_AND 7].

(2) [Section 6] is intended to be codified as an integral part of Title 87,
chapter 1, part 6, and the provisions of Title 87, chapter 1, part 6, apply to
[section 6]. ,

NEW SECTION. Section 10. Termination. [This act] terminates October 1,
1999. |

-END-

Gray Bill Page 12



e WGHICULTURE
R A
HE

Association of Conservation Districts

MONTANA |

1 South Montana 443-5711
Helena, MT 58601
March 15, 1989

Testimony to the Senate Agriculture Committee on HB 707.

For the Record, my name is Peggy Haaglund and I am executive vice
president of the Montana Association of Conservation Districts.

MACD does support HB 707.

MACD has a resolution that supporits voluntary leasing to the Montana
Department of Fish, Wildlife and Parks of offstream water rights for
instream flows as long as current water rights are not adversely
affected and the volume of water leased 1s not greater than the
original depletion.

MACD will only consider supporting the sale of offstream water rights
for instream flow after more careful study has been done that shows
that there are no significant adverse effects on adjacent users or
local economies.
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1988 Resolution No. 37

WHEREAS, in some cases streams are dewatered in low flow years to
the detriment of instream values; and

WHEREAS, MACD prefers storage built by investment of both instream and
offstream users as a long term answer to Montana’s water supply; but

WHEREAS, in the meantime contractual leasing arrangements may be

possible that serve the interests of both instream and offstream
users; '

THEREFORE EE IT RESOLVED, that MACD supports voluntary leasing to the
Montana Department of Fish, Wildlife and Parks of offstream water
rights for instream flows as long as current water rights are not

adversely affected and the volume of the water leased is not greater
than the original depletion.

BE 1T FURTHER RESOLVED, that MACD will only consider supporting the sale
of offstream water rights for instream flow after more careful study

has been done that shows that there are no significant adverse
effects on adjacent users or local economies.
Submitted By: Water Resources Committee

COMMITTEE ASSIGNMENT: Water Resources

Lorents Grosfield made a motion for adoption of the resolution. The
motion carried.
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WEST SLOPE CHAPTER
P.O. Box 7316
Missoula, Montana 59807

March 15, 1989

To: Senate Agricultural Comittee
From: Robert J. Whalen, Jr.
West Slope Chapter
Trout Unlimited
Subject: House Bill 707

The two hundred and fifty members of the West Slope Chapter of Trout Unlimited
urge you to support H.B. 707 without additional amendments. This bill is
designed to protect fisheries in times of drought and provide direct benefits
to those lessors willing to lease water to the Department of Fish Wildlife

and Parks.

Montana has the nationwide reputation of providing the best trout fishing in
the nation, and probably in the world. That status is threatened by the
over apropriations of water in the states streams and rivers. The water law
in it's present form discriminates against in-stream water users. These

are the only users not provided the opportunity to lease water rights from
agreeable rights holders.

This law is vital to our state so that we can maximize the productivity

of our streams for the enjoyment of Montana's citizens and to attract
out of state fishmen.

AFFILIATED WITH THE FEDERATION OF FLY FISHERS
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SURFACE AND GROUNDWATER REQUIREMENTS:- I3 (Tlerroe )

The perrenial need for more surface (diversionary) water for
crop irrigation and aquifer recharge is now coupled with
increasing demands for instream flow to satisfy increasing
recreational demands in all of Region I. The scarcity of any
water at all in late July, August, and often in September, in most
tributaries of the Ritterroot drainage costs Ravalli County and
© . MANY
the Statqﬁh@llions of dollars. The Montana tourist and
recreational guide urges tourists to come to western Montana to

revel in the water-oriented pursuits at the very time, when the

_entire watershed is drying up[ﬁpﬁcﬂ(lc'e.l 4)-57, 9;9 C“)

Clearly needs for late summer water transcends the taxpayer
subsidized roading and clearcutting proposed by the BNF. Tourism
and recreation infuse the economy with many millions of dollar5.4p

: [
The BENF SO-year plan is a program to systematically abort all qi

Farn g 5

activities relating to tourism, recreation,«and related amenities, N
Our water needs may be clarified by a brief analysis of the )

water budget of the Fitterroot and other parts of Region I. Note .

Figure A that our annual precipitation in Ravalli County average

is about 5,600,000 acre feet of water, over 90 percent of which
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falls within the mountainous areas of the ENF 0Of this total,
about 3 tb 3.5 million acre feet are evapotranspired into the air.
This evaporated water seeds clouds that produce additional rain
and snow in the Bitterroot and downwind to the east in central and
eastern Montana. The evapotranspiration from plants and the
evaporation of water from lakes and streams serve to reduce

extremes in temperature during both summer and winter. The

climatic effect of this water is highly beneficial(

The remaining 2 to 2.9 million acre feet of water consitutes
runoff into the Bitterroot Valley. Some S50 to 65 percent of this
runoff occurs during peak flow during May, June, and early July.

It is important to eramine what happens to this water.

(1) Over 100,000 acres of land under cultivaticen in the valley
require irrigation(¥°“,.b aJ/U
(2) Approximately 6,006 wells draw an average of 2 to I acre
feet each per vear.
73&999‘2;

(Z) There are about. =, =1 C 1,000,000 recreations users

seeking FBitterroot streams for aquatic sports and amenities.

Yet in 1985 and 1987, all of the tributaries to the EBitterroot
River except the East and West Forks were dewatered by primary
users, usually first and second decreed water rights by August

15,{754'” e,”).

Between August 1S and October 15387, the only water available
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in the valley was derived from the Bitterrcot River which draws

' i

.other decreed water rights could

¢«r-
not be met. This means that g+2¥-¢ three—-fourths of

44
on Painted Rocks reservoir. ALl

Bitterroot inhabitants with decreed water rights had no water.
A secondary effect of this diversionary water shortage was lack of
aquifer recharge from leaky irrigation ditches that were dry.

Aqui fers were mined and approdimately 373 wells went dryappmd\'x 9)

These two years were not unique. Acute water shorfages in
late summer occur in 3 out of every 5 years. The costs of these
annual water shortages are difficult to evaluate in dollars, but
are clearly in the tens of millions of dollars. The economy of
the region, due to water ShortagesJinvolves abandoned farms, lost
farm income, lost incche from touriesm and recreation, dry domestic
and business wells, and lost income to service industries at the

height of the tourist and recreational season(ﬁfpeﬂd»c'c.s‘f,i']ts)

The water needs may be best understood by separation of
diversionary water from instream flow to support the aguatic biota

especially trout.

DIVERSICNARY WATER: -

The 100,000 acres of farm land requiring irrigation from crops
and pasture, plus aquifer recharge from leaky ditches require
approximately 600,000 acre feet of water per average year. O0Of

this 2 to 2.3 acre feet of water per acre are required for crop
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growth and aquifer recharge in the period July 15 to Sept 15.
Approximately 80 percent of this water is diverted by a complex g
system of irrigation ditches which total over 450 miles in length.g

Dur research over the last decade indicates these ditches lose an1
average of 25 percent of their water per mile by sinkasc into the f
©

ground (which recharges aquifers) and by evaporation and

evaportranspiration. More than half the fields irrigated are from %

one-half mile to one and ane-half miles from the source of ditch
intake(3hc /zﬁFCnabs 9) ll,u{l‘ S &£/
diversionary water continues to increase. This is true for two

Although some marginal farms are being subdivided,demand for %

reasons (1) land not previously farmed especially in the foothills

is being subdivided into ranchettes of two to forty acres. These

ranchettes are variously grazed by horses, planted in lawns,wthqrdx,

gardens and dotted with ponds, (2) needs for groundwater derived
from ditch and field leoss of diversionary water continue to ?
increase and both domestic and irrigation wells are drilled into

the unconfined aquifers. Amounts of groundwater needed to supply

. Cannest” .
the growing number of wells‘depend largely on ratnfall which isg

rarely over 1.5 inches in July and August{n s
prerdix 9 Table 2

d
No matter how the shortage of diversionary water for surficial ?
crops and other uses is calculated, it exeeds 130,000 acre feet in ?
late July, August, and September. Thére are now, approximately,
8.600 wells pumping groundwater from aquifers in the Bitterroot

Valley and foothills. The dynamics of a typical aquifer in the

(X1
)
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Big Creek area are discussed in Appendix 9)“1720/, ed.
§

INSTREAM FLOW: -

The current condition of dewatered streams in late summer and
early fall must be mitigated if the Bitterroot Valley is to
achieve economic vitality. In the face of currently dry streams
there are exploding demands for additonal fisheries and aquatic

recreation with the peal of recreational demands correlating with

the dewatering of streams(d‘(e 4’;4)'0//“.5 .5;7 5)
J

To keep each of the major tributaries as viable recreational
sites and fisheries requires a miniumum instream flow of at least
SO0 acre feet per stream, per week,in mid-— to late-summer and

early fall. This is in excess of the water needed for diversion.

The solution of Bitterroot water needs in late summer
includes: (1) minimum further logging and roading of the
watersheds, (2) extensive so0il and slope rehabilitation including
terracing by hand, not machine, (3) aggressive replanting with

drought resistant species of trees, (4) reservoirs on at least

twelve of the major trihutaries of the Bitterroot River with
&

holding capacities of at least 8,000 acre feet of water.

In addition, one or two reservoirs of the size of Lake Como.

The economics of this program involve a transfer of the five
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Generalized curves of stream flow from National
Forests of Ravalli County during "normal” and
“dry” yvears. Skewed patterns of flow, and abcrticn
of late summer flow and aquifer recharge are
shown below.

;)
//\\ Stream flow of tributary
. ;,.'/ | creeks and Bitterroot River
Typically skewed cycle / 1n “normal” years.

of stream flow in dry, hot / USGS data.

year, and inevitable trend I/
with increased rcads and /
proposed timber harvest. !

Little or no instream flow \ -

Streams and ditches go dry, or slow to trickle of
warm water. Crops and trout die, aquifers are mined.

1 | D R R I
J FMAMTJJ] A SON

3/15/89 HB 707 _
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o 3/15/89 HB 707 Victor, MT 59875

THE HYDRODYNAMICS OF A SIMPLE BITTERROOT AGUIFER
Big Creek Aquifer

The attached figures and maps are interrelated and fundamental
to an understanding of groundwater behavior in many Bitterroot
aguifers. The Rig Creelk aquifer is typical of aquifers which
occur throughout the alluvial blanket in the Bitterroot Valley.

Figure 7 shows the location of the Big Creek aquifer, and
Figure 8 igs a map of the aquifer which is bordered on the west by
the Heartbreak Hills (Figure 7). The line A-F is the location of
a vertical section through the aquifer as indicated by the detailed
studies of well logs and field mapping (Figure 9). Because the
Big Cireel floodplain is relatively narrow in this area, it is not
differentiated from the blanket of sands, gravels, and clay lenses
that define the broad areas between this and adjacent creeks.

Seventy eight wells have been drilled in the aquifer, and more
are in progress. All of the seventy eight wells are being actively
pumped at rates ranging from 0.3 to 18 acre feet per year. This
high withdrawal is because most of these wells are multipurpose,
for house, garden, vard, and meadow. Six of the seventy eight
wells are used solely for irrigation of horse pasture, gardens and
trees. These wells yield from 10 to 40 acre feet weekly from late
May through September. This means that from May through September
about 200 to J00 acre feet of water is pumped from the Big Creek
Aquifer (BCA). 0One acre foot of water contains 325,900 gallons.

During winter months, groundwater consumption in the BCA
averages about 4% acre feet per vear. Fresently, several farms
are partly subdivided, but wells have not been drilled on the
lots. In the futwe decade, or two, at least 50, perhaps 100
wells, will be drilled into the aquifer withdrawing another 50
to 200 acre feet of water. Thus, we may project the yearly

withdrawal rates of about 400 acre feet of groundwater from the
BCA by the year Z000.

Most wells are drilled to depths of 30 to 60 feet, and yields
trange from 10 to S0 gallons per minute, with the average vield
about 25 gallons per minute when the wells are not pumped dry.

The history of groundwater use from the BCA in the last thirty
years is critical in understanding problems currently encountered
in water use, and indicates serious water problems in the future.

In 19260, there were only twenty one active wells in the BCA,
Eleven of these wells were hand dug to depths of 12 to 18 feet.
Water use from these wells was largely for the farm housd, and
totaled no more than 0.3 acre feet per year. Some wells went dry
and water was carried from the nearest ditch or stream until
spring. Half of the farms had no bathrooms, or other modern
water—-consuming appliances. Gardens and fields were supplied by

Hy drel ofy '] Gu“"
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open irriqgation ditches and sheet flooding.

In 1940, about eighty five percent of the land in the BCA, from
highway 92 on the east, to the westerly limits of the aqguifer,
was farmed using sheet flwmoding. An average of about 4.5 to 6.5
acre feet of water per summer was spread over the surface of the
unconfined aquifer for irrigation of crops. From fifty to seventy
percent of the irrigation water was evaporated, or evapo-
transpired, by plants. About twenty to thirty percent of the
water from the ditches and fields sank into the aquifer,
recharging it each year. The groundwater table from June through
August, in an average year, was never deeper than twenty feet.
Throughout the stippled east half of the aquifer, the groundwater
table is never lower than four to five feet below the surface. and
in several areas, lese than two feet from the surface, a condition
true in most recent years. (See Figures 9,10, and 11).

Between 1940 and 1934 groundwater consumption from wells and
sumps in the BCA increased from four or five acre feet per year to
over 250 acre feet per average year. By the year 2000,
groundwater withdrawal will increase to about 450 to S00 acre feet
per vear. This repressnts an increase of almost one hundred times
as much groundwater demand from the BCA, then in 1940.

In addition to recharge of the BCA from sheet flooding at the
rate 1 to 2 acre feet per acre, the leaky irrigation ditchecs lose
some 20 to S0 percent of the water carried per mile, and add at
least another 75 to 100 acre feet of water recharge into the RCA
with the amount deperding on land use and weather (See Figure
@) .

Conzequehtly, recharge in 1950 amounted to 1.5 acre foot per
acre via irrigation from mid-May through September, if instream
flow in Hig Creek was availble to the ditches. During the same
period, rainfall contributed no more than 0.3 acre feet per acre.
Eig Creel instresam flow in late summer is augmented by 2,400 acre
feet of water impounded in Big Creek Lakes durinmg spring melt.
This water is released in two to three intervals beginning in
Autgust. In recent vyears all impounded water is released by August
1%, &and Rig Creek runs dry on most of the private lands.

The data above, and accompanying figures., indicate the fact that
irrigation via leaky ditches and sheet flooding, is by far the
major means or recharging the BCA, contributing about 75 percent
of yearly aquifer recharge. BSimilar relations pertain in most of
the agquifers in the alluvial blanket that forms the Bitterroot
Valley floor.

In wet summers instream flow continues throughout late August
and early September, but in hot dry years Big Creek runs only a
trickle during late July, August, and September. There is no
available water ftor irrigation of crops or for aquifer recharge.

Other Bitterroot creeks lacking a major souwrce of impounded

8]
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water, commonly run dry by the end of July and water users must
resort to either pumping of groundwater or allow the meadows and
crops to dry up.

The amount of groundwater recharged into the BLCA each vyear
(1.5 to 2.5 acre feet per acre) from irrigation water approaches
current needs. But many of the farms are being subdivided, fewer
ditches are maintained, and areas of sheet flooding decrease.
Because of the permeability of the BCA, groundwater flows
downslope toward the river at rates ranging from 2200 feet in
twenty four hours in its westerly parts, to several feet, or less,
rear the river. This is because the aquifer slopes from 80 to 100
feet per mile and the wster pumped downslope from increasing
numbers of wells, dewaters the western edge of the aquifer.

As & result, by mid-winter (1984 to 1788), the most westerly
part of the BCA is drained dry, and so are the eight to ten wells
in the westerly area. These wells can’t be deepened because there
are no deeper agquifers, and no groundwater between them and
China.

These fluctuations in the groundwater table in the sloping
agquifers of the Bitterroot VYalley floor are indicated in Figures 2
arnd 10.

Mote 1n Figure 10 that in the west one-frouth of the BCA. the
water table is some two to four feet below the suwrface one month
atter sheet {flooding of the fields begins to recharge the western
part of the aquifer {late May). But by December and January, the
western margins of the aquifer, may be dry or nearly dry, whereas
the eastern parts of the water table, along and just west of
Highway 73 (the downslope side cof the zaquifer) rarely fluctuates
more than six feet below the surface even in the winter, and eart.
spring.

Theze data on water table recharge and flucuations in the BCH,
coupled with plots of precipitation and annual sheet floocding are
summarized in Figure 11, derived from measuwrements within the HOS
over the last 13 vears.

Mote in Figure 11, the extreme annual fluctuations in water
table in the BCA along its western parts (see also Figure ).
Note that the rate of esasterly flow of the groundwater, which e
measure & to 8 times per year, and the decrease in groundwater
flow in the eastern, downslope parts of the agquifer, where very
small fluctuations exist in the groundwater table. Note also tha
upper two graphs, Figure 11, showing amounts of annual rainfall.
and the period and amounts of sheet flocoding.

It is clear that the mawimum rise of the groundwater table
coincides with the driest months of the year., and correlates
exactly with periods of maximum sheet flooding (upper diagram,
Fugre 11). Clearly, the annual precipitation in the valley, ovor
the BCA, and other aguifers has minimal influence on aquifer
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recharge. Without the major contribution to the groundwater
table from leaky ditches and sheet-floocded fields, most or all

of the westerly halt of the BCA would be mined of its water
within two vears. We see very clearly, the i1rnception of

mining of water from aguifers in the Ritterrcot Valley during the
period 1780 to 1988,

The demise of the family farm, the increasing subdivisions,
more wells, and the eventual decline in leaky ditch repair and
use, poses a groundwater threat of major proportions in the
Bitterroot Valley. The problem will be highlighted in the future
because i1t is the western, and eastern portions of the aguifers
that are especially enticing fto new home owners because of their
view, seclusion, and charm.

The quanitification of these problems and the spector of dry
wells and dicehesrtened, dissclusioned homebuilders, farmers, and
recreationiste, i1s the main thrust of ow research.

The data illustrated by Figuwes 7 through 11, indicate we must
(1) 1mpound largs volumes of watesr from spring snowmelt in new
reservoirs, and increase thereby instream flow and agquifer
recharge throughowut the =ummer, fz1l, arnd winter, or 2) pay th
billions of dollars necs v for valley-wide irrigation syvstens.
Fraliferation of welles in the valley floor can®t be continued
without developing sources of recharge.

e
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SENATE HEARING - HOUSE BILL 707
March 15, 1989 - 0ld Court Chambers

Carl M. Davis Testimony

MR, CHAIRMAN - MEMBERS OF THE COMMITTEE

My name is Carl M. Davis - I am an attorney practicing law
in Dillon, Montana, for the past 40 years, and my only recreation
is fishing, hunting and river boatihg.

I am testifying today in behalf of the Ruby River Water
Users Association whose 78 water users irrigate approximately
35,000 acres in Madison County, Montana, from waters of the Ruby
River and its tributaries and from storage in the Ruby Dam. I am
also testifying on behalf of the Water Users Irrigation Company
with 30 water users irrigating approximately 18,000 acres from
the Red Rock and Beaverhead Rivers and storage from the Lima Dam
which tﬁey own and operate, and on behalf of the Clark Canyon
Water Supply Company and East Bench Irrigation District with
approximately 200 water users irrigating over 50,000 acres in
Beaverhead and Madison Counties from the Beaverhead River and
storage in the Clark Canyon Dam.

All of the above adamantly oppose HB-707 on the following
grounds:

1. Water leasing by the Department of Fish, Wildlite &
Parks is not the answer to solve minimum instream flows.

2. The bill as written is really to conduct a very costly
experiment and will not accomplish its intended purpose. It will
create another administrative nightmare for the State and the
water users.

3. The bill would violate our existing water law which has
always provided that water rights only give a person the right to
use water 1in such amount as is needed and can be beneficially
used on the lands for which the water is appropriated. Our

courts have consistently held:
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"When the one holding the prior right does not
need the water, such prior right is temporarily
suspended and the next right or rights in the
order of priority may use the water until such
time as the prior appropriator's needs justify his
demanding that the junior appropriator or
appropriators give way to his superior claim.”
Cook et al. v. Hudson, 110 Mont. 263.

If the water right is not needed or beneficially used
the next right is entitled to the water and that right is
protected by Montana's constitution which ratified and confirmed
existing rights. Article IX, Sec. 3. 1 served with Senator John
Anderson in the Constitutional Convention and know his knowledge
and experience on water matters merit consideration by your
Committee.

4. We believe HB-707 gets the cart ahead of the horse and
that the time and money it will entail could be spent more wisely
by the Department identifying the problem areas and attempting to
resolve the minimum stream flow problems by working with the
water users, sportsmen and other parties concerned and
knowledgeable in this area.

This would also allow time for the Water Courts to
complete the adjudication process that will determine the water
rights in Montana.

This can be done.

The founders of the Ruby River Water Users experienced the
devastating effect of the drought of the 1930's and as a result
of their efforts and the foresight of the State of Montana, the
Ruby Dam was constructed in 1937. With the storage the
Association has been able to provide a minimum instream flow
during critical low flow periods since 1937, except for a couple
of days during 1985 and 1987 when there was a short section of
the River that was briefly dry. This provoked an outcry from
tishermen and was highly publicized. The downstream water users
of course were also suffering from the shortage and the
Association and water users made every effort to and did resolve
the problem. The Association now makes daily readings of the

river at 5 critical points during low water and maintained
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adequate water in the river during last summer, the driest year
on record, for fish and wildalife. 1 don't know whether it was or
when it is adequate for recreation or who will eventually define
that term in the Bill,

The Ruby River water users, in cooperation with the Fish &
Wildlife Dept., believe they have resolved the instream flow
problems in the Ruby River area where all interests are
satisfied.

The Clark Canyon Dam was constructed on the Beaverhead
River through the efforts of the old timers who had survived
many low water years, despite opposition from the then Fish &
Game Department and many sportsmen - who historically oppose
dams and storage projects. By agreement and in cooperation with
the Fish & Wildlife Department we maintain a minimum instream
flow in critical low flow periods sufficient to protect the fish
and wildlite, and since the Dam was completed in 1965 the
Beaverhead River and Clark Canyon Dam have been a mecca for
tishermen and a bonanza in license sales for the Department.

The Lima Dam has historically provided water to maintain the
Red Rock River until the drought of 1988 when the upper reaches
of the River ceased to flow without any diversions for
irrigation. This Bill wouldn't have solved that problem as there
was no water to lease.

We have many objections to the language of the bill but are
equally concerned with what is not included in the bill. The
language in the Statement of Intent in the bill provides "that
the Legislature encourages the Board to select stream reaches

where leasing has a good chance of succeeding and where all

interests may be satisfied."

"The legislature also intends that the review process for
lease applications be thorough and provide ample opportunity for
consideration and input by concerned persons, As reqguired in
(section 4), the process should involve notice and opportunity
tor objections and hearing in the same manner provided for
proposed changes in appropriation rights. The legislature

-3~
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contemplates that the department of tish, wildlife, and parks
will meet with appropriators along each designated stream reach
to assess and consider any concerns before filing applications
for lease authorizations."

If this is what the legislature intended, it certainly isn't
what the bill says.

Section 4, part 4, of the bill is an example of the
complexities of our water use that needs clarification. The Act
reads:

"The maximum guantity of water that may be leased is the
amount historically diverted by the lessor. However, of THE
AMOUNT LEASED, only the amount historically consumed by the
lessor, or a smaller amount if specified by the department
in the lease authorization, may be used to enhance or
maintain streamflows below the lessor's point of diversion.
THE LEASE MUST TAKE INTO ACCOUNT THE HISTORICAL USE OF THE
WATER RIGHT, INCLUDING BUT NOT LIMITED TO THE USUAL SHUTOFF
OF ALL OR A PORTION OF THE WATER SUBJECT TO THE WATER RIGHT
DUE TO NORMAL TRRIGATION PRACTICES, HARVESTING, NORMAL
CLIMATE CONDITIONS, AND COOPERATIVE PRACTICES WITH OTHER
IRRIGATORS."

The normal irrigation practice is to divert and use a good
deal more water than the appropriated right when water is
available, and only atter the water flows recede is the water
user limited to his water right. The leased amount should be
limited to the amount of the water right or the amount
historically diverted by the Lessor, whichever is the smaller,
and of the amount leased only the amount historically consumed.

The Act provides - Sec. 4(10) -~ "The Department shall pay
all costs of providing personnel to measure streamflows." This
Act should provide that "only water commissioners appointed by
the District Court shall have authority on the streams"

The costs to the Department of installing measuring devices
in many areas could well exceed the budget.

New scction 4(2) requires the completed application to
meet the reguirements of Sec. 85-2-402,

Sec. 85-2-402 permits a change in use only if the proposed

use will not adversely effect the water rights of other persons.

But it is up to any appropriators adversely affected by a
lease to prove by substantial credible evidence that his right is

adversely atfected.
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-4~
This is the same as no redress at all for a water user
during critical low flows with the very livelihood of the water
user at risk because by the time you can get the issue resolved
through the administrative procedures involved and the court, the
drought would be over and the farmer broke.,
The 10 year lease period is too long to experiment with a

law that acknowledgably only has a chance of succeeding.

We submit that leasing will adversely atfect other
appropriators by diminishing return flows or depriving other
appropriators of their legal rights.

House Bill-707 would tly in the face ot and seek to
undermine what has been established water law in the State of
Montana since the first reported water case was heard by our
territorial Supreme Court in Virginia City in 1869.

That law, simply stated, is this:

Once the senior appropriator of water from a stream has used
the amount of water to which he is entitled by Court decree, tor
the acreaye to which it was decreed, he must return the surplus
to the stream - so that the surplus in turn - may be enjoyed by
the next appropriator or appropriators.

House Bill-707 would permit this senior appropriator, if the
price 1is right, to lease his water to the Department of Fish,
Wildlife and Parks, for obviously recreational purposes, and take
the water far beyond the reach of the junior appropriator whose
very livelihood may depend on such water.

Mr. Chairman, and Members of the Committee, this is not the
year to initiate a new and costly program to enhance recreation
with funding so difficult for education and other essential
existing programs., Our rivers and streams are being prudently
managed, fishing is great, and the system is working despite the
drought. Wouldn't it make sense to devote our time and money
toward the completion of the water rights adjudication process we
are involved in now before starting another water program.

-5
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Rather than holding the costs of government, HB-707 will
take us in the opposite direction and should not pass.

Thank you for your time and consideration.
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March 15, 1989
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Senate Agriculture Committee:

Senator Tom Beck, Chairman:

Senator Gerry Devlin, Vice Chairman:

I am Vernon Westlake, Representative H.D. #76, in Gallatin County.
I am appearing in opposition to H.B. 707, together with many opponents
from the Gallatin Vvalley. At this time, I want to present to the
Committee, if I may, several lists of water rights holders who want
to be on record in opposition to the bill, and their reasons.

The proponents have said that this bill does not change anything
affecting existing water rights under Montana statutes. Mr. Chairman,
1 disagree, I believe there are at least five (5) major changes.

Number (1): Section 1, Page 4, Lines 19 & 20, giving the Dept. of
Fish, Wildlife and Parks the authority to lease water for instream flow
to enhance fish, wildlife and recreation in accordance with a new
Section, Number (4).

Number (2): Section 1, Page 5, Lines 7,8 & 9, Subsection (C),
giving the Dept. of Fish, Wildlife and Parks the authority to lease
water in free flowing streams, again in accordance with new Section (4).
Under existing statutes, the Dept. can only lease water from Federally
controlled impoundments.

Number (3): Section 2, Page 7, Lines 23 & 24, again in accordance
with new Section 4, would authorize water rights to be leased for use
not requiring a diversion, as is required in the Prior Appropriation
Doctrine.

Number (4): Section 3, Page 14, Lines 6,7,8 & 9, again in accor-
dance with new Section 4, a leasor would not be subject to the "use
it or lose it" abandonment requircment in existing statute.

Number (5): New Section 4, Page 16, Lines 12,13 & 14, again in
accordance with new Section 4, allows a pre-1973 priority date to be
used for instream flow.

H.B. 707 is much more than a pilot project to keep fish alive
during a critical low flow period. The bill includes recreation,
which definitely requires a larger stream flow. It changes the
Prior Appropriation Doctrine. It allows for up to 1l0-year leasing,

and could jeopardize water rights under a "use it or lose it"
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requirement. It allows for leasing in free flowing streams.

Leasing will create an adverse effect, junior appropriators will
object and litigation will result.

The bill should require reponsibility by the Dept of Fish, Wild-
life and Parks for costs of a prevailing objector for adverse impacts
or effects.

The bill does not recognize the need for water commissioners, or
who will be responsible for the costs. The Dept. must be responsible
for waiving its right to object to other water use on the stream
during the period of lease.

H.B. 707, for a bill that doesn't change anything and is purely

voluntary, I see many changes and I have great concern for our
100-year old Montana water law.

Thank you.
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I am Ronald F. Water , Attorney at Law, practicing in

Helena, Montana. I appear on behalf of the Montana Stock-
growers Association, Montana Cattlewomens' Association and
Montana Association of State Grazing Districts in opposition to
House Bill 707.

These agricultural organizations testified earlier in
opposition to House Bill 707 before the House Natural Resources
Committee. Some changes have been made to House Bill 707, but
there remain a number of reasons why these ofganizations
continue to oppose this bill. One reason deals with funda-
mental philosophies. The other reasons flow from specific
areas of the bill.

In opposing this 1legislation, these agricultural organi-
zations do not ignore the problems the past drought has had
upon Montana's streams. Livestock producers have been affected
by drought. They know and understand the consequences the
drought-like conditions caused, not only to their own opera-
tions, but als%_tp the State's stream, its fisheries and its
wildlife. Nevertheless a recognition of the drought does not
justify approval of House Bill 707. The bill contains numerous
problems.

The first fundamental problem these agricultural organiza-
tions have with House Bill 707 is the underlying concept of

allowing an individual who is not using a water right to lease
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the same to another party. Water rights are unique property
rights. They rely exclusively on use to warrant their con-
tinued existence. A water user may assert a claim through
court filings for a certain quantity of water for a period of
water use. However, if the actual use is less, the actual use
controls and determines the amount of the water right. A water
right is exclusively a use right. Without actual use, a water
right does not exist. Likewise, when a water right is not used
the water becomes available to satisfy junior appropriator
rights in the source of supply. This prevents waste and
assures the water in a source of supply is continually put to a
beneficial use.

Leasing contains the assumption that an individual owns a
right which can be leased to another. A water user who does
not put water to a beneficial use does not have a water right
capable of being leased to a third party. When a water user
declines to put water to a beneficial use, that water is then
subiject immediately to junior appropriators rights. A water
user who does not place water to a beneficial use simply has no

water right avafldblg to lease to a third party.

House Bill 707, even in its amended form, contradicts this

fundamental concept of water law. The bill suggests that a
water user who does not place water to a beneficial use none-
theless can lease the water to a third party. The water user

who d not put water to a beneficial use simply has no water

-2-
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to lease. For this reason alone, the concept behind House Bill
707 is contrary to applicable water law and for this reason the
agricultural organizations appear in resistance to this bill.

When this bill was pending before the House, the organiza-
tions opposed the bill because its announced purpose was to
address drought conditions while the bill itself never identi-
fied the fact the legislation would be used only when a severe
drought occurred. The organizations felt and continue to feel
the bill places inappropriate emphasis upon the enhancement of
stream flows for fish, wildlife and recreation without adequate
recognition that the bill should be a mechanism used only
"during critical, low flow periods caused by drought.”

The House made a partial concession to this issue by in-
serting in the bill following the phrase "fish, wildlife and
recreation,* the concept that stream enhancement is appropriate
only “during critical low flow periods." However the problem
which the agricultural organizations addressed has not been
completely resolved by this amendment. There remains a flaw in
the bill with the continued use of the word "recreation" and
that word should be deleted from the bill. This deletion is
warranted for one of two reasons. The word "recreation" dupli-
cates the concepts of protection of fish and wildlife values
and therefore is redundant and should be deleted. If the word
"recreation" is not redundant, then the word would allow stream

enhancement during drought conditions of sufficient quantities

-3-



to satisfy a recreational flow requirement separate and above
flows sufficient to protect fish and wildlife and adequate to
permit boating, floating and other water recreational
activities.

The question posed is, during a drought, with the ability
to protect fish and wildlife in place, whether the State of
Montana should be 1leasing water for other recreational
activities. The word “recreation" alone underscores that the
bill creates a conflict between agricultural and sportmen
groups within the State. Acquisition of water for floating and
other recreational needs will only assure that agricultural
interests and concerns will be forced to bear the brunt of any
future drought.

As water users spread waters upon the land, the result is
not only the growth of a crop and the watering of 1livestock;
the water also charges aquifers and springs which benefit not
only the water user but also adjacent land owners. Especially
during a drought, action which will result in the drying of
springs and aquifers will have far-reaching, consequential
effects upon land owners adjacent to the water user who leases
water to the State. In stream flow enhancement will have off
stream flow affects.

The agricultural organizations continue their objection to

the amendment contained in Section 1, amending Section

85-2-102(1)(c), MCA. A lease as described in the bill is a

-4
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lease of an existing right. Such a lease should not be defined
as a new appropriationrby the Department, as is suggested by
this provision. This section suggests that a lease becomes a
separate appropriation and a separate right of the Department,
Wildlife and Parks. This language on page 4, lines 19 and 20
of the bill, should be deleted.

Thére is no question that a 1lease, if authorized by
statute, must be recognized as a beneficial use to avoid the
argument that by 1leasing the 1lessor has abandoned the water
right. This protection has been added by the amendment in
Section 1, amending Section 85-2-102(2)(c), MCA, found on page
5, lines 7 through 9. The language identifying a lease as an
appropriation should be stricken however.

Before the House, the agricultural organizations iden-
tified a conflict between subparagraph 5 of Section 4 and
Section 10 of the bill, The act terminates on October 1,
1999. A lease entered into for 10 years cannot be renewed for
an additional 10 years, as permitted by Section 4, because the
underlying auth?fity for the leasing concept, this 1legislation
itself, will h;;e expired in 1999. Regardless of when entered
into all leases will terminate by application of Section 10 of
this bill. It is unrealistic to insert renewal language in the
bill, especially renewal language allowing renewals beyond 10
years from the passage of the legislation. The agricultural

organizations requested this conflict be addressed by the House

-5~



Natural Resources Committee and there was some agreement ad-
vanced that a lease would be said to terminate either upon its
expiration or the termination of the act, whichever event was
later. This type of an amendment would otherwise clarify an
ambiguity in the present legislation which only promises future
litigation.

Subparagraph 10 of Section 4 places on the Department the
costs of measuring devices and the cost of personnel to measure
stream flows. It is 1likely that whenever a lease occurs, a
water commissioner will have to be appointed to regulate the
flows of the water throughout all measuring devices on the
stream. Subparagraph 10 should be broadened to assure the De-
partment is included as a stream user responsible for bearing a
portion of the costs of any water commissioner appointed on a
stream where there is a lease.

This legislation is proposed as an "experiment". To re-
tain its truly experimental nature of this 1legislation, the
number of stream reaches affected and the length of each lease
should be at least cut in half and the concept should be phased
into applicatiog,..leasing first on only two stream reaches,
with authority to broaden the leasing of further reaches if no
adverse impacts have been identified in the first leases.
Moreover, there is a practical reason to shorten the period of
the lease. Until a lease has run its term, the Department of

Fish, Wildlife and Parks may well argue it cannot assess all.

-6-
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adverse impacts of a leasing program. With authority for a 10
year lease, this may mean the full impact of a leasing program
is not fully identified until the entire authorization for this
legislation has expired. This legislature should not permit
the Department to avoid an analysis of adverse impacts because
the lease has not yet expired. The lease terms authorized by
this legislation should be shortened to five years each lease
period.

Again in the House, the agricultural organizations criti-
cized this legislation upon the ground it failed to limit the
Department to the role it would play on a stream once it became
a lessee. The Department, if it intends to exercise a lease,
should be required to waive the right to object to any other
water use applications on the stream during the period of the
lease. The Department of Fish, Wildlife and Parks with its
resources, should it become a 1lessee of water, could poten-
tially fund broad objections which would prevent future
development of a stream unless the Department's ability to file
those objections is waived through passage of this legislation.

It is necggééry to return to the beginning however, to
underscore the fundamental problems with this 1legislation.
Water leasing is a concept which makes material alterations in
the existing water law and fundamental alterations of private
property rights. In noting this fact, the issue raised is

whether these changes are appropriate and necessary under the

-7
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circumstances. More specifically, the question arises as to
why this legislation has been pursued.

One explanation is that the legislation will avoid future
litigation. There is no guarantee of that result. Indeed the
supporters of this legislation today may well be the plaintiffs
in tomorrow's 1litigation. After all, these groups can easily
claim the 1legislation as passed was not the legislation as
proposed and the trade off of passage to avoid litigation was
extended only regarding the initial legislation. Moreover, we
have 1learned that even if the current supporters of the
legislation may not be transformed into tomorrow's litigants,
members of the same groups can reorganize into another group
and carry the issue into the courts. Passage of this
legislation does not avoid the potential of litigation.

In fact, the opposite is 1likely true. Once the legis-
lature recognizes a water right is something more than a use
right, the burden upon those who seek.to acquire instream flows
will be lessened considerably. As the 1legislature proceeds to
alter and changg water law, it is engaged in an action which
has fundamental‘ana far-reaching adverse effects upon all water
users in this State.

Likewise, it has been suggested that this legislation is
an alternative to passing of a more far-reaching initiative on
the same subject. Again, there have been no promises offered

or guarantees advanced that passage of this legislation will
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end the desire of some groups to acquire minimum instream flows
unavailable for any water development. The issue remains,
moreover, of whether any initiative could successfully divest
appropriators junior to the 1lessor of their vested property
rights. Cleafly, an extreme initiative would result in a court
challenge and those opposing unregulated instream flows and the
concepf of leasing of water rights will have a better challenge
to such extreme 1legislation, regardless of its form. The
people of this state cannot divest water users of vested
property rights. There is no authorization to any attempt to
exercise eminent domain over those rights. Any restriction on
existing water rights would be an unconstitutional taking of a
vested property right and unlawful.

The concept of water leasing clearly is new and a unique
way of addressing drought-related stream flow problems. As set
forth above, House Bill 707 advances this concept in an in-
appropriate manner. The agricultural groups I represent recog-
nize however there may be some need to experiment with this
concept on a fey_limited stream reaches. My clients would con-
sider and evafLate legislation which was site specific and
limited to only one or two stream reaches with identified quan-
tities of water to be leased and with the disclosure of the
parties who would be affected by the lease. This information
is likely to already be in the possession of the Department of

Fish, Wildlife and Parks. Any leasing bill should require

-9-
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specific sun-setting to assure that the experiment retained its
character of an experiment and that the bill did not provide an
opportunity to expand the concept of leasing beyond its experi-
mental stage until the full ramifications of a water leasing
program have been evaluated both scientifically and by future
legislators.

' with all due respect to the sponsors of this bill, for the
reasons set forth above, I do not believe that House Bill 707
is justified. House Bill 707 will not resolve the instream
flow controversy. House Bill 707, instead, will only impose
upon some water users an unwarranted experiment which should
not be pursued by the State of Montana at this time.

For all of these reasons, Montana Stockgrowers Associa-
tion, Montana Cattlewomens' Association and Montana Association
of State Grazing Districts oppose House Bill 707 and ask this

committee to vote "do not pass* regarding this legislation.

7868R
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- Senate Agriculture Committee: S RATC nd.uuulidRE
Senator Tom Beck, Chairman: EM“NTS%
OATL_Aé 27
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Senator Gerry Devlin, Vice Chairman: BuLNQ_Zy£?7Q5;7
: Hearing on House Bill 707:
i !
We, the undersigned, are very opposed to leasing of water rights
: during critical low-flow periods for instream flow, particularly for
- recreational purposes.
: Our major concerns with the legislation are:
- ‘
(1) The changing of the Prior Appropriation Doctrine by eliminating
diversion for beneficial use and allowing a pre-1973 priority
o date for instream flow.
(2) A definite possibility that a l0-year lease for instream flow
‘ might constitute abandonment by reason of the "use it or lose it"
- principle. -
(3) The creation of adverse effect on junior appropriators with litiga-
L tion as the only resort.
: (4) Ten-stream reaches and 10-year leases are way beyond the original
. intent of a pilot project.
{5) The bill does not recognize that a water commissioner will be
needed, nor who will be responsible for costs.
-

(6) The Department of Fish, Wildlife and Parks must be required to

waive its right to object to other water use on the stream during
- period of lease.

» (7) The Department of Fish, Wildlife and Parks must be responsible
i for the costs ¢f prevailirg adverce impacts on the exiszting
appropriators.
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Senate Agriculture Committee: StmﬁlrﬁuhUUURE

. EXHIBIT No,\LL
Senator Tom Beck, Chairman: m“£~—i§2§&£§jl__-
Senator Gerry Devlin, Vice Chairman: “ﬁi““~<é££Z;§2;ZL___

Hearing on House Bill 707:

We, the undersigned, are very opposed to leasing of water rights
during critical low-flow periods for instream flow, particularly for
recreational purposes.

Our major concerns with the legislation are:

(1) The changing of the Prior Appropriation Doctrine by eliminating
diversion for beneficial use and allowing a pre-1973 priority
date for instream flow.

(2) A definite possibility that a 10-year lease for instream flow
might constitute abandonment by reason of the "use it or lose it"
principle.

(3) The creation of adverse effect on junior appropriators with litiga-
tion as the only resort.

%
%
%

(4) Ten-stream reaches and 10-year leases are way beyond the original
intent of a pilot project.

(5) The bill does not recognize that a water commissioner will be
needed, nor who will be responsible for costs.

i Wi

(6) The Department of Fish, Wildlife and Parks must be required to
waive its right to object to other water use on the stream during
period of lease.

(7) The Department of Fish, Wildlife and Parks must be responsible
for the costs of prevailing adverse impacts on the existing

appropriaters. s ) ~/ 'L ngqu;//
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March 15, 1989

Senate Agriculture Committee: SENATE AGRICULTURE
Senator Tom Beck, Chairman: EXH‘B“:%

DAT
Senator Gerry Devlin, Vice Chairman: BiLL NO.— A 70 7

Hearing on House Bill 707:

We, the undersigned, are very opposed to leasing of water rights
during critical low-flow periods for instream flow, particularly for
recreational purposes. '

Our major concerns with the legislation are:

(1) The changing of the Prior Appropriation Doctrine by eliminating
diversion for beneficial use and allowing a pre-~1973 priority
date for instream flow.

(2) A definite possibility that a 10-year lease for instream flow
might constitute abandonment by reason of the "use it or lose it"
principle.

(3) The creation of adverse effect on junior appropriators with litiga-
tion as the only resort.

(4). Ten-stream reaches and 1l0-year leases are way beyond the original
intent of a pilot project.

(5) The bill does not recognize that a water commissioner will be
needed, nor who will be responsible for costs.

(6) The Department of Fish, Wildlife and Parks must be required to
waive its right to object to other water use on the stream during
period of lease.

(7) The Department of Fish, Wildlife and Parks must be responsible

for the costs of prevailing adverse impacts on the existing
appropriators.
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Senate Agriculture Committee:
Senator Tom Beck, Chairman:

Senator Gerry Devlin, Vice Chairman:
Hearing on House Bill 707:

We, the undersigned, are very opposed to leasing of water rights
during critical low-flow periods for instream flow, particularly for
recreational purposes.

Our major concerns with the legislation are:

(1) The changing of the Prior Appropriation Doctrine by eliminating
diversion for beneficial use and allowing a pre-1973 priority
date for instream flow.

(2) A definite possibility that a 10-year lease for instream flow
might constitute abandonment by reason of the "use it or lose it"
principle.

(3) The creation of adverse effect on junior appropriators with litiga-
tion as the only resort.

(4) Ten~stream reaches and 1l0-year leases are way beyond the original
intent of a pilot project.

(5) The bill does not recognize that a water commissioner will be
needed, nor who will be responsible for costs.

(6) The Department of Fish, Wildlife and Parks must be required to
waive its right to object to other water use on the stream during
period of lease.

(7) The Department of Fish, Wildlife and Parks must be responsible

for the costs of prevailing adverse impacts on the existing
appropriators.

Name Address Organization
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Senate Agriculture Committee:
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Senator Tom Beck, Chairman: BB 707

Senator Gerry Devlin, Vice Chairman:

Hearing on House Bill 707:

We,. the undersigned, are very opposed to leasing of water rights

during critical low-flow periods for instream flow, particularly for
recreational purposes.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

Name

Our major concerns with the legislation are:

The changing of the Prior Appropriation Doctrine by eliminating
diversion for beneficial use and allowing a pre-1973 priority
date for instream flow.

A definite possibility that a 10-year lease for instream flow
might constitute abandonment by reason of the "use it or lose it"
principle.

The creation of adverse effect on junior appropriators with litiga-
tion as the only resort.

Ten-stream reaches and 1l0-year leases are way beyond the original
intent of a pilot project.

The bill does not recognize that a water commissioner will be
needed, nor who will be responsible for costs.

The Department of Fish, Wildlife and Parks must be required to

waive its right to object to other water use on the stream during
period of lease.

The Department of Fish, Wildlife and Parks must be responsible
for the costs of prevailing adverse impacts on the existing
appropriators.
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Senate Agriculture Committee: SHWHEAGKWUUURE
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Senator Tom Beck, Chairman: mmrgg\__zgz~_-_~

Senator Gerry Devlin, Vice Chairman:

BUNo._25 70 5

Hearing on House Bill 707:

We, the undersigned, are very opposed to leasing of water rights
during critical low-flow periods for instream flow, particularly for
recreational purposes.

Our major concerns with the legislation are:

(1) The changing of the Prior Appropriatioun voctrine by eliminating
diversion for beneficial use and allowiny a pre-1973 priority
date for instream flow.

(2) A definite possibility that a 10-year lease for instream flow
might constitute abandonment by reason of the "use it or lose it"
principle.

(3) The creation of adverse effect on junior appropriators with litiga~
tion as the only resort.

(4) Ten-stream reaches and l0-year leases are way beyond the original
intent of a pilot project.

(5) The bill does not recognize that a water commissioner will be
needed, nor who will be responsible for costs.

(6) The Department of Fish, Wildlife and Parks must be required to
waive its right to object to other water use on the stream during
period of lease.

{7) The Department of Fish, Wildlife and Parks must besresponsible

for the costs of prevailing adverse impacts on the existing
appropriators.
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SENATE AGRICULTURE

- exuie no._ KO

- MONTANA FARM BUREAU FEDERATION Y/ S/29

Phone: (406) 587-3153
3ILL# HB 707 ; TESTIMONY 5Y: Dave HMeClure

LaTs  Far. 15,1989 ; SUPPCRT 3 GCPPOSE Yes

Fr. Chairman, members of the committee, 1 am Dave iicClure, a farmer-
rancher from the Lewistown area and currently president of the lontana Farm
Bureau, an organization of over 3600 member families. .e oppose H3 707
because of policy statements established by our voting members who are active
faermers and ranchers. We do want to cooperate and participate in solving
oroblems regarding the use of our water resources in liontana. e recognize
and share the concerns of many other groups and the legislature.

Cur policy states:

- "de support the theory of additional water storage to
increase availability of water for agriculture and recreational
use as well as to increase instream flow."

"We oppose any instream flow legislation unless it is
based strictly on additional storage.”

As you can sze, we support the idea of maintaining stream flows and feel
that this is best done by storing, spreading end using water fir rontana.
This type of plan can besnefit ell Fontanans with economic activity, develop-
ment and Tuture growth of our water resources for lete-sezson strzam flow.

We have genuine concerns about severzl issues contaeined in H3 707 and
the concept of leasing water rights for instream flov The possibility of
litigation and costs to protect down stream of junior water richts is real
becavuse this is a mazjor change in the definition beneficial use, .lso, since
federal law does not recognize instream flow as 2 beneficizl use, will this
change cripple lFontana when down strean states lay clsim to unused flows?
<e are concerned about putting a leasing plan into effect before the aduudi-
cetion process is comolete,

During severe droucht such as in 1953, we cannct solve &ll orobvlems by
moving a limited guentity of water around. .ie feel thet current water Jrojects,
which provide much recreation as well as irrigation, held water back for more
late season flows than in past cdroughts, as in the 30's. By meny sacccunts the
1988 drought was more severe than any other, Farmers and ranchers were severely
harmed by the lack of water in 1938, They had to haul feed to cattle or haul
the cattle to feed and water and in some cases haul water to the cattile that
were not sold off. 4ll this in addition to lost crop production. Wwe, more
than any other group do not want to experience another year as dry as 1988,

We sincerely hope that HB 707, which is to some extent a knee~Jerk reaction to
the 88 drought, does not cause more harm.

Lastly Farm Bureau pledges cooperation and support in funding projects as
in support of HJR 22 for Pick-Sloan funding. The support of water use efficiency
as in HB3 461. We do not feel that confrontation with other groups here in
Montana is the best way to solve problems. However fontana Farm Bureau must
represent the best interests of agriculture and we sincerely believe that water
leasing for instream flow is not the best solution.

51GhD:

—=== FARMERS AND RANCHERS UNITED =——

502 South 19th « Bozeman, Montana 59715+ LB 707
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Mr. Chairman and Members of the Commi .. 707’

| am Louise Conner Monroe from the upper Bitterroot Valley. My
husband, John Monroe, owns land and water rights on the Tin Cup drainage,
my son Michael Conner and | own land and water rights on the Chaffin
Creek drainagc, and my husband and | own land in the Sula Basin. Our
water rights in Sula are on the East Fork River and Camp Creek. None of
us have any intention of leasing our water rights but we are all concerned
over the Fish and Widlife's "foot in the door” approach to solving the low
water problems in our creeks and rivers.

Granted we have had several “critical low flow periods” the last
several years, but it has been even more critical for agriculture than for
the fish and recreationists. My home is on the banks of the Bitterroot
River and | love to see the river full of water and see the fishermen
floating by on their rafts but not at the expense of agricuiture!

| have several questions that have come to mind after reading House
Bill 707 and | hope you comittee members will research these questions
and consider the testimony of others carefully before voting on this bill.

It has always been my understanding that there is a law that the
water stays with the land and can not be sold or traded away from the land
it was appropriated for. It has also been my understanding that when you
shut your water off temporarily for haying or harvest that you can't let
your best friend use your water, you have to turn it back into the creek and
let those with the next water rights use the water. If no one else needs
the water it will then flow into the river. If the Fish and Wildlife is
allowed to lease water rights, will their only claim on the water be during
“critical low flow periods” or will they be able to take their leased water
during high water as well? Who decides when it's a “critical low flow
period”? Is the purpose of this bill to make an exception to existing laws
for the benefit of the Fish and Wildlife? It seems to me, if you're going to
allow a landowner to lease his water to the Fish and Wildlife, he should be
allowed to lease his water to the highest bidder—_be it agricuilture,
industry or the Fish and Wildlife!

Won't any leased water eventually find its way out of state and can
the Fish and Wildlife sell their leases as the water passes out of state?

Suppose a man was about to lose his ranch to a lender and he decides
to lease his water for ten years. What recourse does the lender have if he
gets the land back without water rights?

Nearly all of our mountain canyons in the Bitterroot Valley have
potential dam sites for water storage but because of wilderness
restrictions we are prohibited from building new dams. Why doesn't the
Fish and Wildlife try to get a few wilderness laws changed and build dams
for watcr storage instead of jepordizing existing Montana water rights?

I urge you to vote against House Bill 707. Thank you.
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Corments:

#1) Leasing of water rights (or selling) by irrigaters to Fish Wildlife and
Parks runs the risk of jeopardizing or losing ones right. It is an
acmission that water is not needed for his use. Thic could go against
one in a court case. By relinquishing ones need for the water means that
the next junior users on the stream are next in line for the use of the
water by the PRICR USE DOCTRINE. Claiming of water for a new use by
leasing or purchase is a lot more complicated than meets the eye. It
voulc be very expensivedgriculture water users would like assurance that
any burden of proof be born by the entity proposing a change.

#2) Perhaps the most likely argument against leasing of water from agriculture
to fishery and/or recreation is not recognizing that the water is more
valuable for agriculture. A fishery or recreation interest would 1ikely
nee¢ to pay an amount equivalent to its value for agriculture. What is
worth more? The agriculture product or the fishery product, and/or the
preservation of prime(}rrlgateQ)farmland?

#3) No acticn should be permitted that would take away from an established
beneficial econcmic use such as agriculture and the impact it has on the
cormunity. Instead it would be wiser to look for alternatives, the main
one being STORAGE of high water runoff to be usec later when low flows
for a numter of beneficizl uses are critical. Thru storage all beneficial
uses could be maximizec instead of taiking from one to satisfy ancother
(lesser) use.

It is the recommendation of the HEATWATERS ACRICULTURE WATER RESOURCES CCHMITIEE
(a seven county organization within Granite, Powell, Deer Lodge, Silver Bow,
Jefferson, Madison and Beaverhead) to oppose leasing of water rights. If it is
the wisdom of the legislature to permit leasing, then pleass consider amending

HE 707 so that research te done on the environmental, econemic, and social irpacts
of leasing; and that before leasing is permitted that the alternative benefits

of storazge be fully investigated.

The Headwaters Agriculture Vater Rescurce Committe is willing to cooperate and
work with legislature, state agencies, and the many water interest groups in
solving water shortages. Water is a valuazble resource. We feel that by all
beneficial uses (users) contributing financially to various methocs of sterage,
we can solve mch of the fishery and recreation needs as well as irrigators and
many other water use needs. Thank you for your kind attention.

(over)



The series of meeting the INRC held recenty acreoss Montana re suggestions
for the State Water Plan emphzsized acdditional storage as the high priority
need to help out for provicing water for all beneficial uses:

-storage mainly of the dam and reserveir type preferably offstream,
upstream, tributary

-storage thru better water conservation practices such as improved
irrigation water management and water spreacing, and range management
practices to store water in the soil profile and contribute to ground-
water and springs wiich feed the streams

-help the beavers with their dams

-act on new inovative icdeas such as storing water for late use thru
formation of icebergs in the winter time

-storage to provice water for instresm uses for flenerv for water quality,
for hydropower, for recreation, for riparian, for use many times cver

-storage for drouth relief

-storage for surplemental water for rost of the irrigation water richis
which are not fulfilled thruout the irrigation season

-storage to provice water for developing the potentially new irrigable lands
-storage to provice water for industry

-storage to provide water for econoric development

~storage for flcod prevention, watershed protection

-storage for domestic and municipal use

~ctorzge for groundwater rechar:e

-storage for downstream state benefits of flcod control, navigation,
irrigation, etc.

-storage for which all the above are beneficial
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To the Members of the Senate Agriculture Committee:

We are ranchers in the Big Hole Valley near Glen. We use
water for irrigation from the Big Hole River and two of
its tributaries, Divide Creek in Silver Bow County, and
Willow Creek in Beaverhead County. -

We are strongly opposed to HB 707 for the following reasonsts

1. No action, or even discussion, should take place on a
proposal to lease water rights before all streams in
Montana have been ad judicated., Most streams that are
not adjudicated yet have had water right filed on them
that are greater in amount than the flow the streams
produce, Those rights, through beneficial use of the
water, are dated prior to July 1, 1973. These are his-
toric water rights that go with the land, .-~

2. Streams that are already adjudicated, such as one creek
we use for irrigating, often leave junior water rights
holders without their specified water rights in late
summer if streamflow is below normal, Any water not
used by the senior water right holders (our water
rights, for example, date from 1877 into the 1880s)
belongs to the junior water rights holders so that their
water rights are filled, No one should have the right
to take that away from them. There is always a certain
amount of water in our creek anyway, even in dry years
like last summer, and that water flows into the Big
Hole River. The creek is never completely dry.

3. Leasing water rights takes water +that historically
goes with the land. It has had to be diverted from a
stream for beneficial use in order to have the right
to use it. Irrigating actually stores the water in
the land gradually releasing it back into the stream
from which it was diverted. If water formerly used for
irrigating is allowed to flow down the rivers or creeks

s 0 O Eeser 00 s 0 BEeEs 0 EEewn 0 BESEn 0 M

through leasing, that storage benefit is lost., Irri-

gating is what has historically saved stream flows in

the late summer months, , 2
L, We do not believe recreation should be considered a u

beneficial use of water.

5. We believe small upstream storage of water would be
far more beneficial in maintaining water flows than
leasing of water rights.

6. When water is not used on the land it flows down the %
streams and out of Montana. That old phrase "use it
or lose it" is still valid. .
We believe our reasons for opposing H are valid an %
urge you to kill this bill, 52?5

E. Mayp&Erd Smith

(1l 2Bt §
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I would like to protest House Bill No, 707. T think
that it is very poor manacement for the govarmment of the State
of Montana to even think of leasinz or selline the water rirchts
awvay from the land that it is racorded teo, until the water is
proverly adjudicated and taken care of, A few vears back the
State decided the water in Montana had to be rerecorded and proovarly
adjudicated, so that we could legally keep our water here in the
State., Now vou want to pass a bill to lease tha water to somaone
so thev can let it run out of the State, baforms we gat 1t all
adjudicated, that doesn’t make much sense to mae,

I think we should take a hard look at how a b1l 1ike
this could effect our tax base in the State 4if i1t ware used on a
largzer scale, Thirty per cent of the tatal revenus of Madizon
County is generated throuch ranchine ani asriénlturae, T am sure
that a z003 per cent of that 4s sanarated throush 1rrization beine
that twenty per cent of the irrigated land in Montana is 4n Madison
ani Bsaverhead Counties,

T can not see,in my own mind how water could be leasad
for instream flow during a critical low water time without
affecting the other water users on the stream,

I sm a rancher and irricator on the lower Big Hole River,
and a tax payer in Madison, Silver Bow and Baaverhead Counties, I am

very concerned as to how this bill eonld affect the state of Montana,

Bi1l1 Garrison

Glen, Montans

.
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To the Chair-person and Members of the committee
hearing HB 707.

For the record, my name is Nick Schutter, and I am
a farmer in Gallatin County.

Currently every user on any particular ditch or
canal shares 1n the loss of water in that
respective canal due to seepage and evaporation.
Now if you take for instance a long canal, say of
40 or 50 miles. If a significant number of the
users on the upper end of the canal lease their
water out, it would be highly unlikely that the
users on the lower end of the canal could receive
even close to their full water right because of
reduced flow, and the people that leases their
water right out are not sharing in the loss due to
seepage and evaporation. I don't find any
protection for these people against this happening
in this bill.

This bill alse states that the Department of Fish,
Wildlife, and Parks shall pay all of the costs
assccliated with installing measuring devices or
providing personnel to measure streamflows. I
assume then that this is taxpayers money being
used here. Quite frankly, I do not care to see
the meoney I pay in State Income Taxes spent in
this way.

For these reasons, I urge you to oppose House Bill
707.

Nick J. Schutter



SENATE AGRICULTURE
BEXHiBIT no, 2 éi
24 T
BiLL No

Amendments to House Bill No. 707 ‘*‘595122222__

t
Third Reading Copy WE@M

Requested by Senator Hammond
For the Committee on Senate Agriculture

Prepared by Deborah Schmidt
March 15, 1989

1. Page 3, line 10.
Following: "“program."
Insert: "Because the Milk River Basin is chronically water
short, and because it is the subject of considerable
" negotiation of federal and Indian reserved rights,
leasing should not be undertaken in this basin until
these issues are successfully resolved."

2. Page 14, line 15.
Following: "The"
Insert: “Except for the Milk River basin,

3. Page 15, line 12,

Following: "by the"

Strike: "lessor"

Insert: "“lessor's crop, if applicable, and exluding water used
as recharge or return flow"

1l Bammond
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Dear Senator Hammond
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BILL NO. ;
I understand that HE 707 is to be heard by the Senate Agriculture

%
%

Comnittee on Wednesday, March 15th at 1:00 0O'clock. EK\\C‘L'PO&‘.E

This is the bill that deals with instream flows for fish and
recreation and comes from the study for a new State Water plan.
This looks to irrigators like the Sporismens way of taking over
some o0f the water which is put to beneficial use by agriculture
now.

The bill is potentially dangerous because if the water rights
purchased are at the head end of the stream they become in effect
2 consumptive use., The bill does concede that only the
"consumptive use” portion of the water rights leased could be
used but if this were not calculated accurately the downstream ag
users might be denied the benefits of the return flows and there
could be a change in the recharge of underground acquifers which
would affect livestock and domestic wells and springs as well as
actually hurting instream flows which would be diminished at a
later time from not getting the benefit of underground and
surface recharge and return flow to the original stream.

In the MIlk River the water is diverted several times on its way
down the river and used over and over again (Incidentally this
produces considerable instream flows in the proces). For example
10% of a 1200 cfs release from Fresno Dam if purchased in the
Chinook division would be 120 cfs., If this same 120 cfs were
passed down the river to the last diversicon on the milk, which is
the diversion for the Glasgow Irrigation District at Vancalia
Dam, it would be 60 % of the water available if there were only
200 cfs to divert at Vandalia (which often happens in periods of
water shortages).

My view is that the bill should be killed and further study
shouid be made in the various drainages to see what the actual
effect would be, and 1f this could not be accomplished by the
addition of more storage. This storage could increase the total
water supply by impounding floodwaters which flow out of state in
the spring and are gone when we need them later on.

Amendments should be prepared for the bill which would:

1. Define "consumptive use when figured for purposes of instream
flows as the amount of water that is actually used by the crop
itself.

2. The Milk River Basin should be amended out of the bill since
we have too many water problems at this time to allow this type
of appropriation which might further disrupt our water supply f(at
least until we get our supplemental water supply in place) If
instream flows are needed in the Milk River Basin then the Fish
and Game Dep¥Xartment should join in the project and increase the
supplemental water supply by the amount of additional water they
deem necessary (and of course also pay for i

3. There is presently a moritorium on new appropriations of water
from the Milk which might apply to a change of use such as
contenplated in BH 707 =so to be on the safe side the Milk River
should be anmended out.

s s i [ e [ e sy
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Mr. Chairman and Members of the Committee: NU.MLAQ&ﬁJ:ﬁQ;Z___-

1. Regarding leasing water for the purpose of enhancing stream

flow for Fish, Wildlife and Recreation during low-flow periods;

From reading this proposed bill, it is obvious that the drafters
of this bill have done alot of work and have done their best to

address all of the problems. However, there are several things

that bother me about this proposed legislature.

1. Approximately 10 years ago we farmers and ranchers were
reguired to refile on existing water rights for the purpose

of readjudicetion. We faced a deadline, with failure to
comply being the loss of our water rights.. My understanding
is that the State has not completed one single county thru the
re-adjudication preocess, and now we are talking about leasing
existing water rights that have not been re-adjudicated.

2. Secondly, the continuved use of the word, Recreation. I
don't think that any Farmer or Rancher has a problem with
doing his best to protect fish and wildlife. If we are in
a critical low flow, recreation should be the last on our
list of pricrities.

3. If a water rights holder leases his water to the Department
of Fish, Wildlife and Parks for a 10-year period, and then

during a critical low flow period his right becomes invalid
because of the date of eppropriation, what then is the cdepartments
role? Do they continue tc pay for the water that they don't get,
cr do they just take the water, regardless of right?

4. My real fear is that this is a small step in the ever
increasing ercsion ¢f personal property rights. It is simply

a foot-in-the-door apprcach to total control of water by a
Department of Fish, Wildlife and Parks cr as it continually
states, Fish, Wildlife and Recreation.

5. At the best, this really is a band-aid approach to our
problem. In the Bitterroot at least there are many creeks
that could be equipped with small dams or reservoirs where
the water could be released during low flow periods and they
would in fact increase the recreational opportunities in the
Valley.

It would also behocve us to pay more attention to water-
shed management and doing those things that would stop the
flooding we see every spring.

Lastly, no matter vhat we do as conservationists, agriculturalists,
environmentalists, or sociologists; everything in the end hangs on
the understanding and application of our ideas by politicians. I
hope that you will look at this problem as it relates to our whole
eccnomy, rather than a stop-gap measure to save the fish.

Thank you.
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Mr. Chailrman and Members of the Senate Cocmmittee: HB 707

I am George Vegt from Ravalli County, where four generations of my
family have irrigated with water from the Bitter Root River. We have used
and shared this water, I believe efficiently and effectively,

Last year was the driest of my 82 years, but we still had crops and
still have fish in our streams. People shared water with thci% neighbors
and the fish, Additional Qater was released for them anA fhe fish from

private dams, )f%;ﬁy,)?f '

If I should lease my water right,’ and the lessee uses all the wa&j w,,.\r""X
o | W

granted by my right, those with newer rights below me may suffer part1cu1at1y
in dry years.

Another concern is that Montana is a long way from comnleting the
aajudication process. According to some judgments, many water rights will
be decreased significiently in volume , How can an owner of water rights
lease water for ten years when he is uncertain to the amount he may be
1llowed?

Too, let's take off the wraps of this bill and sece it as it really is,
To me the main thrust of the bill (»n. % - ».11,- 47 lines)is ncrnitting
leasing of our water to out-of-state entities for ten years with right

of renewals if certain conditions are met. Montana needs that differ

from year to year must be kent in mind,

SIE PAaGE 2
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I strongly question why this purpose was «iittc. Irem the statcment
of intent of this bill, Montana's water has loi.g been coveted by cother
states. This law obviously allows gnother foot in the door for out of
state uses of our water with certain so called requirements, if met,

I assume that the committee is familiar with results ofiﬁ;fe; ieésing
and purchasing in other states. I have been told'that ib'éépﬁﬁtf;rk;
Colorado, and other counties in that $tate there Qéfé leASgd 6} pﬁrdhased
water rights for considerable sums of money . »SOmevowners'éfiil iiQé'on the
lands, which now are unproductive semi desé;tsaaffééting thégéeonomy.
the tax structure and the beauty of the areaS. | - |

May the Govcrnor and this Legislature nct bevrémemberéd for leasing
Montana needed water to out of state users, and may we in the Bitter Root
never have to say, "How Green was My Valley.®

I beg you, DU NOIL PASS THISS BILL!

74¢;¢77’{- S/C'o;
ﬁ.fﬂ% U—(/?'//
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SENATOR ELMER SEVERSON
SENATE DISTRICT 32
MARCH 15, 1989 N

WATER RIGHTS

WHAT IS A WATER RIGHT?

It is a right to a beneficial use of a given amount of water on a
described tract of land with a priority date. The given amount in
Montana is usually approximately one miners inch per acre, or one

cubic foot per section for forty acres.

WHAT IS A PRIORITY DATE?

First in date of priority is first in right to use that water.
Water is decreed to land and not to people. You cannot sell, lease

or give away water, it is part of the land it was decreed to.

HOW DO WATER RIGHTS WORK?

First in date of right has first use. If first water is not in
'use, second water, in effect, becomes the first water and so on

_down the line.

Most streams in Montana are over adjudicated. Burnt Fork Creek,
the first decreed stream in Montana is an example of that. It has

had the first right in line in Montana, since 1852. 1If any right
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on this creek were to be filled on a given day, the creek at its
highest point could not fill those rights, but it works. Use and
re-use of this water, make the water shed a good one. Someone's

used water is just as wet as fresh unused water from the creek.

WHAT HAPPENS IF YOU WERE TO LEASE AND SELL WATER?

If some of that water was not there for use and re-use, I will
guarantee you that you will hurt people and take a valuable right
and dollars in product away from them. This is the greatest
departure from water law in the history of our state. It is
throwing away 100 years of water law. We, in irrigated agriculture
have learned to live with our present system. Please don't upset

the system that is in place.

WHAT IS THE ANSWER TO IN-STREAM FLOW IN A DRY YEAR?

The answer is small off-stream storage. The day of large dams is
probably over, but we have hundreds of sites for small dams.
Stored water can be sold or leased. We have an abundance of water
in the late spring that runs into the ocean helping no one and
hurting many. This is the water that we should be talking about.
Painted Rocks Lake, in the Bitterroot Valley, is a prime example
of this. It is a lake that is used by boaters, fishermen, and
irrigators and they have learned to work together. Water in-stream

for irrigators -- makes water for fish. Painted Rock Lake is an
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excellent example of what can be done if people have the desire to

work together.

THIS BILL IS AN OVER-REACTION TO A THREE YEAR DROUGHT THAT EQUALED

THE DROUGHT IN THE 1830°'S.

That drought is over! Let's not destroy the delicate balance of

water use in Montana. I urge this Committee to put this monster

to death with a majority vote from this Committee.

SSP/sd



FLY SHOP

209 West Park Street
P.O.Box 1019
Livingston, MT 59047
(406) 222-1673

March 15, 1989

Chairman Tom Beck
Senate Agriculture Committee

Chairman Beck and Committee Members,

A great opportunity is at hand to let thcse who want © o
enhance stream flows for the protection of fish, wildlife n~r
recreation to compensate those who control the water rights.

When one considers the agriculture growing season and the
high and low flows of our rivers, one realizes the conflict
between the two is short. By the time the first cutting of
hay 1s done most streams still have plenty of water in them.
Problems in the streams generally occur in the late summer.
Since a lease will cost money, there is incentive ©o leags
the smallest amount of water over the shortest time perica.

Low flows during winter, when there is nc rrigation,
determines the carrying capacity cf the stream o fish.
only need to lease enough water during the late Somnel N

to maintain this capacity.

I am encouraged by the concept of this bill. I urge ycu
to pass it giving us an opportunity to minimize Tow flow
problems.

Thank you,

e

‘.‘/(’ 7 ,, .
AJefn‘Bail y
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Honorable Committee Members, BILL NO.

Ladies and Gentlemen March 135, 1989

My name is L. M. Powvell

I am a Director on the Bitterroot Conservation District, a
native Bitterrcoter, a retired Forest Service Employee, a
Professionael Land Surveyor, the owner of twvo small,
irrigated farms, and an avid fisherman.

Surely, with these credentials, there must be some conflict
of interest.

First of all, I wvould like to congratulate our Legisglators
on the their diligent efforte in the careful preparation of
House Bill No. 707. I am sure that they have attempted to
cover every eventuality, and perhaps they have, but in my
state of confugion I still have questions.

My companions, Richard Ormsbee, and Marshasll Bloom have, or
will discuse in detail the marvelous cooperation we have
had in the Bitterrocot in recent yeares betveen the
Irrigators, Fisherwmen, Land Owners, The Fish and Game Dept.

and others. We have found the expertise and willingness of
Don Peters and others in various departments to be
invaluable.

The subject of water leasing, in the land of the bloody
shovels isg2 bound to cause consternation among all of us who
value our wvater so highly. That is why I’'m sure others
have unansvered questions ag vwell as myself.

In recent years the increase in tourism and recreation use
in our area has expanded tremendously, and obviousely such
use has resulted in increased income to many businesses and
citizens. Thies occurse at a time when agricultural lands
are diminishing and residential use increasing.

Does this mean that irrigation use of water is any lees
important? In my opinion no.

Levie and Clark classified the Bitterroot Valley in their
journels es a barren vasteland, a condition that would
exist today, wvere it not for irrigation. Would guch a
condition enhance the area for tourist enjoyment?

The fact is that many valid uses exist for our water, and
all deserve our attention.

The following ere some of the questions that I have:

1. What are stream reaches? Are they the mein rivers? Do
they include creeks?
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2. What is the purpose of out of Stete lemsing, except to
raise the hackles on ocur necks. Could someone want to
irrigate the desgert or £fill swvimming pools?

3. The bill states that leasing will apply to the valid

rights as of 1973, doee this mean that all of the effort

and expense put into the nev adjudication process was for
not?

In vievw of our drought conditions over the past eight or
ten years, one has to wonder vhere the slack existe for
vater leasing. I am more prone to consider means of
increasing the supply of water by instream storage and
other measgures.

One example is Painted Rocke Reservoir. When the roads
vere reconstructed around the lake they vere raised to a
level that wvould accommodate an asdditional fifteen foot of
vater. Since House Bill 707 authorizes expenditure of
funds for such projects, perhaps this could be considered.

If "stream reaches" include creeks, there are some forty or
sc small dams in Ravalli County that could be reconstructed
to store some of the flood waters that are not only wvasted
but cause considerasble down stream property dasmage.

It has long been recognized that wvasteful irrigation
practices exist, but it is also a fact that economic
conditions often preclude gearing up to a more efficient
system. Perhaps some emphasis should be placed on the
congtruction of gravity flov eprinkler systems from some of
our vest side canyons, wvhereby the water consumption could
be greatly reduced and a greater amount made available for
instream flow.

I appreciate the time you have given me and your
consideration.

Thank You.

L. M. Povwell

S. E. 405 Grantsdale Road
Hamilton, Montana $9840
Ph. 363-2116

7
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Mr. Chairman, and members of this Committee, for the record
my name is Wilbur Anderson. I am General Manager of Vigilante
Electric Cooperative, with headquarters in Dillon, Montana.

Vigilante Electric provides service in portions of nine (9)
counties in southwestern Montana and into the northern part of
Clark County, Idaho. We also provide electric service to about
760 irrigation pumps in this service area totaling 44,000 H.P.
These 760 irrigation pumps provide water for irrigation on about
80,000 acres of cropland.

Our irrigation consumers are very concerned about legislation
which would authorize the transfer of water from offstream irriga-
tion to instream use for fish, wildlife and recreation. We do
not see how water transfers of this type can be made without some
adverse affects on other users on these same streams. In short,
we feel this would be a very dangerous precedent for all irrigated
agricultural areas.

In the case of protests under the current system, the hearings
are conducted by the Department of Natural Resources. This same
Department has sold water out of projects such as Painted Rocks
Dam in the Bitterroot Valley, and has promoted the concept of
water transfer and use. We feel this is a very clear conflict
of interest on the part of the DNRC.

One of the finest means of water storage is by use of water
for irrigation. The second best storage means is by offstream
and onstream storage dams. They both provide greater instream
flows, and for longer periods each season. The instream flow
problem should be addressed in a logical and common sense manner--
not by penalizing irrigated agricultural consumers.

We certainly concur with the testimony provided by thé Water
Users Irrigation Company of Lima Dam, and the testimony provided
by Mr. Carl Davis from Dillon. The transfer of water is a poor
concept for Montana and we urge you to vote against this legislation.

Thank you.

F ey
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EXHIBIT NO.

' J/) 5 /27
WATER USERS IRRIGATION COMPANY DATE.___,ZALS
RiICHARD WIEBER., SECRETARY B!LL NO__MM-—‘

OWNERS OF LIMA DAM AND RESERVOIR

P. O. BOX 1046

DILLON, MONTANA

February 20, 1989

To the Senate Committee on Agriculture:
R.E. House Bill 707

Sirs:

The Water Users Irrigation Company presents the following specific
objections to the wording and intent of House Bill 707.

We object to the wording of the title in that we believe that providing
water for enhancing stream flows for fish and wildlife is sufficient.
Recreation should not place apriority claim on water during times of
critical shortage. We should not have to provide water for floaters and
water skiers. The Title and purpose of the act should be rephrased to
the "Purpose of enhancing or maintaining stream flow for fish and
wildlife during critical low flow periods."

We object to a 10 year term for the leases since this concept is still
untested and is largely experimental. A lease of 5 year duration with
a termination date for the act on October 1, 1995 would be adequate to
see how this is going to work.

The act provides that the maximum amount of water that may be leased

is the amount historically diverted by the lessor. This wording must

be changed to state, "the amount of the lessors appropriation." That

is all thatv can be legally leased. In many instances irrigators have
consistently diverted much more water than their appropriation, but have
no legal claim to that water especially during periods of critical water
shortage.

The act must provide for adequate notice to all parties on a stream
reach by certified mail when leasing is proposed.

The act must provide specific details as to how the leased water is to
be measured. Who is to do the measuring, and how far the leased water
must be maintained in the stream.
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It is our belief that a water right is only recognized to the point of
diversion from the stream. Maintaining that right instream beyond its
point of diversion adversely effects the other users on the stream and
is against the intent of current water law. Once the water flows past
the point of diversion the water right holder forfeits his rights to
the water. The water is then available for use by the next right in
time on the stream.

Water cannot be created during a drought. It can only be stored in
times of surplus to supplement the low flows of the dry periods. One
means of storage we have already mentioned is the underground storage
resulting from irrigation and natural precipitation. Another method
is by building storage dams to supplement periods of low stream flow
with water stored in times of excess flows. These are proven methods
of maintaining stream flows. Leasing of water rights will not make
any water and is unproven in its effectiveness in maintaining instream
flow.

For the duration of this act leasing of water rights must be limited
to five or less sight specific stream reaches in the State of Montana.
The stream reaches to be selected by the Department of Fish, Wildlife,
and Parks and approved by the Board of Natural Resources and
Conservation. ' )

I”Z%Z;/V( Zy%é;;Lfaiﬁzﬂ

ALLEN MARTINELL, President
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v RICHARD GOSMAN, Vice-President




StNATE AGRICULTURE

EXHIBIT NO_suD .

oaes3/4.5 /5"9 |
WITNESS STATEMENT 7. z@z

NAME ﬁ/é//c’n Marboce L BUDGET

ADDRESS Bot o AQU'L y¥lew Lquq 7724

WHOM DO YOU REPRESENT? [, Jufe. /fcess Trrigation Co

SUPPORT OPPOSE % AMEND

COMMENTS : Thew aoc many  repsous why we are  opdoscd
e Alige bt /741.‘:1—1#4— Ue cppese 1 because % adlewps
Lo fease Scmetbhing dhob v ol cwsed sl o ,igl]
do suse dhe wouler 4. L] JQ{%»YL&%(L ctg e ry flo  haye
Ciuiched fhe a('ij.'LLfllfa"o;'( precess f/-—:» (dz%'ﬁ/r/e:{ thes e
[1%1./.5 bage ae) bheea centivored o e foc] haf  {ihher
Q{Md_‘t’( dye wacled lo C!le\rmwtﬁ lLe @)((ec,{s c]» [~
sleecin Qlows 6w fue agoeiculbucal ovee ol {he clale,

E T« J]/[ 1’17‘("/[‘/7;/ ynsures  Flhal Adeaustveco sdates dicoo
e pf'c’e {ecbel 4o Jhe iwelee i ewdama, The bl dees
Lhe 1)_3 imeowney m( fhe '\\dwuL et Ggm(»sncle Moﬂ[a»ua ch

[’IGU( (‘(‘»(“L(‘c‘ C‘ﬁ O\ L;)u!'urf \—fl\‘i i)x” q)ue: 40‘&‘ ((*n“v-c \

O‘ \H’\}:} L__._)CL"E"‘ e the DURC e /)JC a(’lu/;»_mt*/rﬂ)[é’w (‘A

lt\e_ ,au;, *“‘\.Q L.Jc,dﬂ J_} 1m7Lc=rJ'Or~v45 ‘“v.g lou T he KN RL

/S ‘(llc-‘ 11(“a~'/n§6 ﬁ/f‘(/!‘“"‘ q‘wt/ f«-"aC/er; 4] [<("{l.;/¢‘l'] 6 il /l;t
7

dppeyd [5 (e ‘ 4[/&:){6(/’ T‘QardztevS N /f"/ /IZL Leme Fime \}/ze

AWRC__1s _su he busiqess o /- sgl/,i'/; Hedhana _toate—
This 4 a /Awﬁt/ pOrecess. The Pre  has Uery ) e
Crso\aLJ;L,/ a_),‘//i a /c/ w[ /%e ﬂoa/ﬂé of %.f/tm4
i _olo acl Sl e are glgrididy o furly steld
by the dwRl, This L // o5 guteeduced  ooudd be pel

7(«4@ ,étns/ ;- /t' e,_s)[ af i r¥iga Aers oF e e T

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. )
(v)(, aa. el Suppe s SRR 4 W 5 so (o \v‘\em‘\dx_\h ‘e
Form CS-34A ‘mCl(’s\tFS '{\xé‘u* Adem Qv V\:& \'\ te {»'/'(./c-‘ f /‘f 'O o tj

Rev. 1985 | Prc(‘| Crow the waberm biae,

W,u

[ w\er



SENATE AGRICULTUR

Exthé?_Jéa
DA D /97
o a0 S U Moe e LB TOL

WESTLAND BUILDING
March 13, 1989 P.O. BOX 649
CHESTER, MONTANA 59522
(406) 759-5104
1-800-237-48 91

DONALD R. MARBLE

Senator Tom Beck

Senate Agriculture Committee
Capitol Station

Helena, Montana 59620

Ré: House Version of HB 707

Dear Sen. Beck:

Enclosed are copies of my statement to the
Committee regarding HB 707. Would you please
included it in the hearing record to be made
on Wednesday, March 15, 1989.

I hope to be able to attend the hearing but
we are getting a lot of snow and the roads
may prevent attendance.

Thanks to you and your committee for consideration
and,

Very truly yours,

T :'/,f(:\,: - C/(\

Donald R. Marble

Enc.

DM/ps



WATERSHED PROTECTION AND 1iB 707

TO: Montana Senate Agriculture Committee

FROM: Donald R. Marble
P.0O. Box 649, Chester, MT 59522
(406) 759-5104 - office
(406) 759-5211 - home

SUBJECT: Passage of House Version HB 707 to Protect Marias
INTRODUCTION

The Marias River complex is under attack by destruction of its
watershed, by over-appropriation and drought. The USFS desires to
increase damaging development of the fragile watershed of the
Marias by burning, roading and excessive logging. The commercial
water users have appropriated much of the flow. Drought makes the
situation even more critical. Now protection of a minimum flow is
needed and HB 707 will provide a vehicle to do this. The House
Version of HB 707 deserves your support.

FACTS

The watersheds {(sources) of the Marias, Milk and Teton rivers are
located on natural federal lands of the north east front. A large
part of these source lands are fragile and being subjected to
damage from development. (See map on reverse side.)

Drought has ravaged northcentral Montana: the Teton River (lower
part) was dry most of the summer of 1988; the Marias river above
Tiber Dam almost dried up in 1988; in every day of August 1988,
more water evaporated from the surface of Tiber Dam than flowed
into Tiber Dam (according to USGS records attached).

Tiber Dam is the main recreational area in northcentral Montana.
Outflow is now about 350 CFS (minimum allowable to preserve
fishery below the dam), reservoir water level is very low with no
promise of improvement.

Snowpack on the north East Front is now low. More and more people
believe the "greenhouse effect" may be causing permanent weather
changes such as we are now experiencing. (See Time magazine,
"Earth Issue").

The waters flowing from these north East Front lands service the
people, wildlife, fisheries and lands of northcentral Montana (See
map for areas of Northcentral Montana dependant on the Marias
River). These include towns, ranches, farms and recreational
areas.

Cities dependent on the waters of the Marias and tributaries
include Chester, Conrad, Cut Bank and all of the towns from Joplin
to Havre. Manyv ranch-farm syvstems use the Marias as a water
source.

COMMENTS

The Teton now goes dryv whether or not there is drought. The -
drought makes the “dry period" longer. The Marias 1is next unless
protection is given. Protection will have to consist better
management of the watershed on federal lands, avoiding over
appropriation, and some means of guarantying a minimum flow. It
has always been a basic principle that c¢lean and healthful
drinking water is highest and best use. Since a vast area depends
on the Marias for drinking, a minimum flow is necessary. HB 707
is a start towards providing a mechanism to guarantee a minimum
flow.

Please vote for the House Version HB 707. Please vote for
legislation that will protect the rivers and their sources for now
and future generations.

Thank vou for vour consideration, and
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Hi-Line Sportsman’s Club -
| P.0. BOX 393
\ Chester, Montana 59522

March 7, 1989

Senator Tom Beck

Senate Agriculture Committee

Montana Legislature

Capitol Station

Helena, MT 59620

Re: HB 707 - Streamflow Leasing Act

Dear Senator Tom Beck:

The Hi Line Sportsmen Club of Northcentral Montana would very much
like vour support in obtaining approval of the House version of HB
707 and other instream flow legislation. Hi Line $Sportsmen is
composed of approximately 160 members from northcentral Montana
who 1live in Liberty, Hill and Cascade counties. We have been

actively working for sometime to protect the Marias River-Tiber
Dam-Lake Elwell complex. Last vear the Upper Marias almost dried

up.
We feel this instream flow bill is very important as regards:
1. Fisheries.

2. Wildlife: Dryv rivers destroy our habitat.

3. Weed Control: Stable flows are needed.

1. Water Users: Ranch/Farm water systems.

5. Towns using water: Havre to Chester, for example.

This bill (HB 707) is very important to the people of Northcentral
Montana. Your support will be appreciated.

We would like the letter to be part of the testimony to be read as

support of HB 707.
//. [/ - /
A Ll LS - Tty jg

Hi Line Spgﬁtsmen Club 7
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DATE__ 3//‘5 /829

BiLL N0._A#B 70 7

March 15, 1989

My name is Curt Diehl. I farm (irrigated) in Broadwater
County.

I waht to state first that in-stream concerns me, as it does
all Montanans. Recently, I saw thousands of inches of water run
down Dry Creek, which runs through my farm. The water is lost to
me as a user and to fisherman and outdoorsmen that would like to
fish on Dry Creek. A better approach would be to impound the water
in Dry Creek in a dam. It could then be stocked with fish, used

for livestock water and irrigation.

Thank you for your consideragtion.

el MJ

CURT DIEHL
454 Flynn Lane
Townsend, MT 59644
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WITNESS STATEMENT

NAME FEugene Manley BILL NO. HB 707

ADDRESS 15 Willow Tree Lane, Drummond, MT 59837

Granite County Commlssiopers
WHOM DO YOU REPRESENT? Headwaters Ag Water Committe«

SUPPORT OPPOSE unless ammended AMEND

COMMENTS:

That part of the bill permitting water leasing for recreation

should be removed. Use of water during drought periods for

floating 1s absolutely unthinkavle.

The—Bepafémen¢—o£—EishTwi1d1if9and Parks as lessee should pay

the cost of establishing that a water lease will not adversegly

impact other existing water appropriations.

I would also suggest that the list of stream reaches submitted

to the Board of Natural Resources by the Department of Fish,

Wildlife and Parks should include the minimum amount of water

necessary to be leased for that water to achieve its objective.

The leasing of any less than that amount of water should be con-

sidered to be waste, because it then becomes an unreasonable

loss of water to that stream and its other water appropriations.

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Form CS-34A
Rev. 1985
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EXHIBITS WERE MISNUMBERED. THERE ARE NO EXHIBITS # 43 OR 44 FOR THIS DAY.
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TESTIMONY BEFORE THE
SENATE AGRICULTURE COMMITTEE

MARCH 15, 1989

Mr. Chairman, Members of the Committee, my name is Jack Salmond and

I represent the Western Environmental Trade Association.

We are here today to support HB 707 because we feel that this bill
is based on a reasonable premise. We share the belief of the
Governor of this state that Montana needs a water plan. We must
develop a sound water policy if we are going to protect the

doctrine of prior appropriation.

Further, this plan should also encompass the issue of instream
flows. We view HB 707 as a compromise effort to preserve the
natural environmentas to a reasonable degree through water leasing.
That goal is achieved by establishing a contractual agreement
between the Department of Fish, Wildlife and Parks and existing

water right¢ users.

However, with regard to HB 707 itself, we do see a need for this
committee to consider making several improvements in the language
of the bill. The following amendments hase—er will be proposed by

others and WETA would like to add its support to these changes:
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1. First, the words "recreation and wildlife" should be removed.
Our ability to achieve our 1long termf goals would be greatly
facilitated if we focus our efforts on the biological requirements
of fish and aquatic life without worrying about the more broad
concept of recreation. 1In fact, we could conceive of a situation
where the two may be in direct conflict, wiph fish and floaters
competing for the same limited resource. ézgg-would only impede

our ability to make any progress in building a sensible water

policy.

2. Second, the word "enhance" should be removed. As I'm sure most
of you here today would agree, the definition of enhance is elusive
at best, and our association believes allowing it to remain in the

bill will cause problems down the road.

3. Finally, language should be inserted in the bill whereby the
Department of Fish, Wildlife and Parks will compensate an
appropriator if he has been adversely affected by this legislation.
This compensation should include court costs and damages that
result from the exercise of a lease. This amendment could help
alleviate the fears of appropriators who might be involved in water

leasing litigation.
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In summary, WETA believes that HB 707 is a start in the right
direction to provide the state with an instream flow plan. Such
a program could prove to be a very useful tool in protecting
Montana's water users from attacks by the federal government and
others who want to infringe on the doctrine of prior appropriation.
We recognize, however, that this does represent a big step forward
and we share a number of concerns expressed by those in opposition
to the bill. For that reason, we urge the committee to vote in
support of HB 707 with the amendments outlined above so that we can

proceed on this journey in a thoughtful and prudent manner.

Thank you for your time and fer—your. consideration.
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