MINUTES
MONTANA SENATE
51st LEGISLATURE - REGULAR SESSION
COMMITTEE ON PUBLIC HEALTH, WELFARE AND SAFETY
Call to Order: By Chairman Tom Hager, on February 17, 1989,
at 1:00 p.m. in Room 330, State Capitol.
ROLL CALL
Members Present: Senators Tom Hager, Chairman; Tom
Rasmussen, Vice Chairman; J. D. Lynch, Matt Himsl, Bill
Norman, Harry H. McLane, Bob Pipinich
Members Excused: None

Members Absent: None

Staff Present: Tom Gomez, Legislative Council
Dorothy Quinn, Committee Secretary

Announcements/Discussion: None

HEARING ON SENATE BILL 442

Presentation and Opening Statement by Sponsor: Senator J.
D. Lynch, Senate District #34, advised that he was the
chief sponsor of SB 442, which authorizes emergency
detainment of a person who is suspected of having
communicable tuberculosis and who is likely to leave
the jurisdiction to avoid a hearing on commitment and
treatment.

List of Testifying Proponents and What Group they Represent:

Judith Gedrose, Department of Health and Environmental
Sciences

List of Testifying Opponents and What Group They Represent:

None

Testimony:

Judith Gedrose, DHES, stated that essentially the bill asked
for removal of the three-day waiting period in the
hearing process to detain someone for tuberculosis
diagnosis and treatment. She supplied written
testimony supporting their view (Exhibit #1).
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Questions From Committee Members: None

Closing by Sponsor: Senator Lynch closed without further
comments.

DISPOSITION OF SENATE BILL 442

Discussion: None

Amendments and Votes: None

Recommendation and Vote: Senator Lynch moved that SENATE
BILL 442 DO PASS. Senators in favor, 7; opposed, 0.

HEARING ON SENATE BILL 426

Presentation and Opening Statement by Sponsor: Senator Tom
Rasmussen, Senate District #22, advised that he is the
sponsor of SB 426 which revises the Montana Clean
Indoor Air Act to allow the proprietor or manager of a
public place to designate the entire area as a non-
smoking area if they so choose.

List of Testifying Proponents and What Group they Represent:

Robert W. Moon, Montana Department of Health, and
Montana Public Health Association

Toni Jensen, Rocky Mountain Tobacco Challenge

Dr. Karen Landers, Self, Helena

Darlene Miller, Self

Robert Johnson, Lewis and Clark County Health
Department

Karen Malisani, Cancer Society

Doug Brown, American Lung Association

Peter Van Nice, Self

Jerome Anderson, Tobacco Institute

Jim Leiter, Health Department

Tom Maddox, Montana Association of Tobacco Distributors

Annie Bartos, Attorney, Montana Lung Association

Thomas E. Beyes, U. S. Postal Service, supplied written
testimony (Exhibit #21)

Earl Dorsey, Postmaster, Helena, supplied written
testimony (Exhibit $#22)

List of Testifying Opponents and What Group They Represent:

None

Testimony:
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Robert W. Moon said he spoke in favor of SB 426 representing
a public health agency and a public health association
whose mission it is to help improve and protect the
health of the people. He advised that cigarette
smoking is responsible for more than one in every six
deaths in Montana, and causes much human suffering.
Smoking remains the single most preventable cause of
death, and use of smokeless tobacco can cause cancer in
humans, according to Mr. Moon. The proposed amendment
would clarify the legality of the issue of keeping an
area smoke free. He also stated Montana could benefit
in terms of revenue through reduction in health care
costs. He stated the State of Montana, through
assistance from federal sources, is spending
approximately $68,000,000 to treat smokers. However he
stated health, not money, motivates the call for the
reduction of tobacco use in SB 426.

Toni Jensen, stated she is Coordinator of the Rocky Mountain
Tobacco Free Challenge, a federally funded program
operated by the State Department of Health and
Environmental Sciences. She said she spoke on behalf
of SB 426 since involuntary smoke is extremely
dangerous to non-smokers in a number of ways, and
setting limits for smoking in the work place is
important. She believes this bill provides for a minor
change in the Montana Clean Indoor Air Act and gives
freedom of choice. She provided the committee with her
written testimony (Exhibit #3).

Dr. Karen Landers advised that she is a pediatrician from
Helena representing herself. As a pediatrician, her
primary focus is prevention of disease, and she spoke
in favor of SB 426 which allows an entire public place
to be designated as non-smoking by the proprietor or
manager. Evidence suggests that passive smoke is not
without effects. She urged the committee to give SB
426 a favorable recommendation. (Exhibit #4)

Darlene Miller stated she represented herself and wished to
express her support for the proposed revisions to the
Clean Indoor Air Act. With the enactment of these
revisions policy development can be more definitive for
the protection against the exposure to tobacco smoke.
She believes it is important for the proprietor or
manager to have the right to prohibit smoking in an
entire area. She encouraged passage of the proposed
changes.

Robert Johnson of the Lewis and Clark County Health
Department stated that his department strongly supports
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passage of SB 426.

Karen Malisani stated she is a volunteer for the American
Cancer Society. She provided an information booklet
for the committee's attention (Exhibit #2).

Doug Brown, American Lung Association, stated he fully
supports SB 426 amending the Montana Clean Indoor Air
Act. He stated he feels the proprietor or manager of a
public place should have the option of protecting the
air quality of the entire establishment. He stated
they receive many calls at the Lung Association asking
how this may be done presently within the law. He
requested a favorable recommendation on SB 426.

Peter Van Nice stated he is representing himself and is also
speaking as an employer who is looking at changing the
Indoor Air Act. He believes SB 426 clarifies the
management position, and he urged passage of the bill.

Jerome Anderson, representing the Tobacco Institute, advised
that this organization is funded by manufacturers and
distributors of tobacco products across the United
States. He stated they support this legislation on two
grounds (1) the present statute allows the proprietor
to do exactly what this bill suggests, and (2) because
the statute in either form would promote freedom of
choice, which is a freedom his group espouses in all
programs and endeavors in the United States.

Jim Leiter, Chairman of a group called GUESS which is
composed of 53 employees of the State Department of
Health and Environmental Sciences, stated he is a
proponent of SB 426, and they would like to see their
agency vehicle be able to set a standard for the rest
of Montana.

Tom Maddox of the Montana Association of Tobacco
Distributors stated his position was basically to
present written material and appear as a friend of the
Committee. He submitted his written testimony (Exhibit
#5).

Annie Bartos, Attorney, and member of the Board of Directors
for the Montana Lung Association, stated the Lung
Association exists for the prevention and control of
chronic lung disease. For this reason they request
that SB 426 do pass.

Persons who submitted written testimony in support of SB 426
but did not testify are as follows:
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Mary Kay Hansen, R.N., Chairman, Rocky Mountain States
Tobacco Free Challenge (Exhibit $6)

John R. Burgess, M.D., Rocky Mountain States Tobacco Free
Challenge (Exhibit #7)

Donald Espelin, M.D., Chief, Preventive Health Services
Bureau of the DHES (Exhibit #8)

Questions From Committee Members: Senator Pipinich asked
Robert Moon where any lost revenue caused by passage of
this bill would be picked up. Mr. Moon believed any
loss of revenue in that area would be offset by savings
in health care services.

Closing by Sponsor: Senator Rasmussen stated that he
believed the case had been well presented, and with
that he would close.

DISPOSITION OF SENATE BILL 426

Discussion: None

Amendments and Votes: None

Recommendation and Vote: Senator Rasmussen made a motion
that SENATE BILL 426 DO PASS. Senators in favor, 7;
opposed, 0.

HEARING ON SENATE BILL 454

Presentation and Opening Statement by Sponsor: Senator Mike
Walker, Senate District #20, stated that SB 454 is a
notification type bill dealing with personnel who are
exposed to infectious diseases during transport of
patients to health care facilities. The bill provides
that emergency service providers exposed to infectious
disease would be notified of measures necessary to
prevent or control spread of the disease.

List of Testifying Proponents and What Group they Represent:

Drew Dawson, Emergency Medical Services Bureau, Montana
Department of Health and Environmental Sciences

Rick Bandy, President, Montana EMS Association

Kathleen Cornelius, Fallon County Ambulance Service

Richard Seddon, Montana State Firemen's Association

Tim Bergstrom, Billings Fire Fighters Union

Art Bicsak, Montana Private Ambulance Providers

Bill Weber, Belgrade Fire Department, Halls Emergency
Ambulance Service

Gary Haigh, Region 1B, EMS
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Lyle Nagel, Montana State Volunteer Firefighters

List of Testifying Opponents and What Group They Represent:

None

Testimony:

Drew Dawson stated that this bill is presented as a
recommendation of the Emergency Medical Services
Advisory Council. He read and submitted his written
testimony to the committee (Exhibit #9).

Rick Bandy advised that the Emergency Medical Services
strongly urges the committee to support SB 454 to
protect volunteers that are working in their
communities.

Kathleen Cornelius, EMT, and director of the Fallon County
Ambulance Service, stated that for the reasons
previously presented she would urge support of SB 454.

Richard Sedden, Secretary-Treasurer of the Montana State
Firemen's Association, advised that his organization
would like to go on record as being in support of SB
454.

Tim Bergstrom stated he was speaking on behalf of the
Billings Firefighters. He advised that they respond to
approximately 3,000 emergency calls a year, of which
60% are of the emergency-medical variety. He strongly
recommended that SB 454 be passed.

Art Bicsak, representing Montana Private Ambulance
Operators, stated that group urges passage of SB 454.

Bill Weber, City of Belgrade Fire Marshall, and ambulance
attendant for Hall's Emergency of Bozeman, stated he
strongly recommended that the committee pass SB 454.

Gary Haigh, representing EMS Region 1B, which consists of
representatives from Ennis, Deer Lodge, Anaconda, Butte
and Ruby Valley, stated they urge support of this bill.

Lyle Nagel, State Volunteer Firefighters Association,
advised that in many cases their personnel are the
first on the scene, and he urged that. the committee
pass this bill.

Questions From Committee Members: Senator Himsl asked who
would pay for the cost of the testing and determination
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of the infectious disease. Mr. Dawson advised that
this bill does not mandate a test at the hospital for
the individual. He stated if it is determined in the
course of treatment at a hospital that a person does
have one of the infectious diseases, then the pre-
hospital people would be notified. The only cost
involved would be the notification by the hospital to
the emergency services people.

Closing by Sponsor: Senator Walker stated the bill is not
the most complete bill because it does not mandate
testing. However, it is a measure whereby faster
notification can be made if the injured person is
determined to have an infectious disease.

DISPOSITION OF SENATE BILL 454

Discussion: None

Amendments and Votes: None

Recommendation and Vote: Senator Himsl moved that SENATE
BILL 454 DO PASS. Senators in favor, 7; opposed 0.

HEARING ON SENATE JOINT RESOLUTION 14

Presentation and Opening Statement by Sponsor: Senator Tom
Hager, Senate District #48, informed that this is a
committee resolution requested by a group known as the
Montana Community Foundation. He turned the floor over
to John Delano.

List of Testifying Proponents and What Group They Represent:

John Delano, Montana Community Foundation

List of Testifying Opponents and What Group They Represent:

None

Testimony:

John Delano stated he represented the Montana Community
Foundation, which presented their resolution to the
committee at a previous hearing. He stated the
Foundation is a state-wide organization which is
attempting to raise money for philanthropy around the
state. He stated they have received a $1,500,000 grant
from the McKnight Foundation of St. Paul, and also a
grant from the Great Northern Foundation, which gets
them off to a good start. They believed a little



SENATE COMMITTEE ON PUBLIC HEALTH, WELFARE AND SAFETY
February 17, 1989
Page 8 of 18

"push" from the Legislature would help them along.

Questions From Committee Members: None

Closing by Sponsor: Senator Hager had no further closing
remarks,

DISPOSITION OF SENATE JOINT RESOLUTION 14

Discussion: None

Amendments and Votes: None

Recommendation and Vote: Senator Himsl made a motion that
SENATE JOINT RESOLUTION 14 DO PASS. Senators in favor,
7: opposed 0.

HEARING ON SENATE BILL 407

Presentation and Opening Statement by Sponsor: Senator
Hager advised that Senator Judy Jacobson, chief sponsor
of SB 407, was not present to provide her opening
statement.

" List of Testifying Proponents and What Group they Represent:

Drew Dawson, Chief, Emergency Medical Services Bureau,
Montana Department of Health and Environmental
Sciences

Rick Bandy, President, Montana Emergency Medical
Services Association

Jack McMahon, M.D., Chairman of Montana Medical
Association Legislative Committee

Sharon Dieziger, Montana Nurses Association

Richard Seddon, Montana State Firemen's Association

Art Bicsak, Montana Private Ambulance Operators

Bill Weber, Fire Marshal, City of Belgrade

Gary Haigh, EMT, EMS Region 1B

Beverly Clagett, Missoula Community Transport Service

Lyle Nagel, Montana State Volunteer Firefighters

Owen Warren, American Association of Retired Persons

Kathleen Cornelius, Fallon County Ambulance Association

John Semple, Montana Aviation Trades Association

List of Testifying Opponents and What Group They Represent:

None

Testimony:

Drew Dawson stated he is Chief of the Emergency Medical
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Services Bureau in the DHES, and was pleased to testify
as a proponent of SB 407, which was introduced at the
request of the department. He read and submitted his
written testimony to the committee (Exhibit #10).

Bandy, President of the Montana Emergency Medical
Services Association, stated this group is a
professional organization that represents EMTs who
serve on ambulance services, and they are the only
organization which speaks on behalf of pre-hospital
emergency care providers. He read and provided his
written testimony to the committee (Exhibit #11).
He urged a do pass recommendation on this bill,

McMahon, a Helena surgeon, stated he is the Chairman of
the Montana Medical Association Legislative Committee,
and a member of the American College of Surgeons
Committee on Trauma. All of these organizations
strongly support SB 407. He stated they have one
problem with the proposed amendment because it totally
excludes all fixed-wing air ambulance services. He
told of a rural situation where on a routine basis the
hospital will be transporting patients that may need
monitoring. If they were transported in a ground
ambulance, that would be acceptable. However, if they
put these patients in a local airplane without the
necessary support, it is a different situation. The
suggested amendments will address this concern.

Sharon Dieziger, representing the Montana Nurses

Association, stated she is speaking in favor of SB 407.
She stated the EMS Bureau has worked diligently through
an advisory committee with broad representation to
reach a compromise on this legislation. She believes
this is the best attempt they have seen to provide
better pre-hospital care. It should not financially
impact either the rural or the metropolitan health care
to a great extent. According to Ms. Dieziger, there is
no question that the ambulance laws must be updated. As
a Director of the Mercy Flight Helicopter service and
as a representative of Montana Nurses Association, she
applauds all efforts towards licensure and standards of
these services, and would support the recommendations
and amendments proposed by Dr. McMahon.

Richard Seddon, Secretary-Treasurer of the Montana Firemen's

Association, stated he was also a member of the
advisory committee which drew up this plan. He stated
he is an 18-year member of the Kalispell Fire
Department, and added that the EMS committee, the Fire
Department, and the Montana State Firemen's Association
would like to go on record as being in favor of this
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bill.

Art Bicsak stated he is president of Bicsak Ambulance of

Bill

Gary

Great Falls and is representing the Montana Private
Ambulance Operators. He stated his organization
transports over 80% of the total number of patients
transported in Montana. He urged that the committee
pass SB 407.

Weber stated he represents a number of different facets
from EMS. He stated he is chief of the Rae Volunteer
Fire Company which provides quick response unit
activities west of Bozeman; Fire Marshal of the city of
Belgrade, and also an ambulance attendant for Hall's
Emergency in Bozeman. He stated he is an EMT and he
responds to 500 calls per year. He told of a small,
fly-by-night company which claimed to be a
representative in numerous states. They obtained a
Montana ambulance license and also had a temporary FCC
license that had been obtained by questionable means.
The company had numerous complaints against them about
the quality of patient care; however, there was no
means to address these under current Montana law.
Ultimately the EMS Bureau was unable to help in this
problem since their criteria allowed for what they were
doing. The new presentation of SB 407 would help
alleviate this problem. He stated that by allowing the
EMS Bureau to administer the emergency services in
Montana through rule making, EMS in Montana will
improve. He stated in their case they are looking at
medical intervention and they must have the ability to
provide definitive measures within that time period.
This regulation will allow that. He urged that the
committee members support this bill.

Haigh stated he is an EMT from Ennis and EMS Region 1B
strongly supports SB 407. He read and submitted his
written testimony to the committee (Exhibit #12).

Beverly Clagett advised that she is a nurse at Missoula

Lyle

Community Medical Center. She stated that the need of
air ambulance service has developed and they see the
need currently for recognition of air ambulance
regulation to safeguard the public. She stated they
hope SB 407 will establish these guidelines so the
program can continue to exist.

Nagel, Secretary-Treasurer of the State Volunteer
Firefighters Association, and also a member of the
Emergency Medical Quick Response Unit, stated he sees
some problems arising since the Quick Response came
into existence. The regulation portion of this bill
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would help alleviate some of these problems, in Mr.
Nagel's opinion. He submitted written testimony, and
urged support of SB 407. (Exhibit #14)

Owen Warren, American Association of Retired Persons, stated
that the Legislative Committee of AARP supports SB 407.
He read and submitted his written testimony to the
committee (Exhibit #13).

Kathleen Cornelius, an EMT from Baker, and director of the
Fallon County Ambulance Association, stated she wanted
to emphasize the position of rural support for this
bill. The bill would provide the department with the
capability and flexibility in making regulations.
According to Ms. Cornelius, this bill also addresses
registration of different levels of services to
guarantee to the public that there is some kind of
accountability. She believes this bill would help
provide the best pre-hospital care possible, and she
recommends passage of SB 407.

John Semple, Montana Aviation Trades Association, stated he
would be happy to answer any questions regarding air
transportation services.

Questions from Committee Members:

Senator Himsl asked Senator Jacobson if she agreed with the
amendments suggested by Dr. McMahon. She stated that
those were the amendments which she proposed, and Dr.
McMahon suggested adding a sentence. She stated they
have been negotiating for some time with people who
transport by fixed wing aircraft, and if this amendment
would make those negotiations fall apart, she would not
support it. John Semple stated that they are basically
a charter air transportation service and the people
belonging to his organization do not feel they need to
be regulated since they do not consider themselves life
support air ambulance systems. Senator Jacobson stated
she would prefer to leave the amendments as they are.

Senator Himsl asked if the criminal penalty has ever been
exercised. Drew Dawson stated as far as he knows it
have never been exercised. 1In regard to a fiscal note,
Mr. Dawson stated none has been requested. No
additional costs are indicated.

Senator Norman asked why this must be on passage and
approval. 1In reply, Mr. Dawson advised the rule making
process is on passage and approval so work could begin
on the rules right away. However, the effective date
of the requirements will be January 1, 1990.
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Closing by Sponsor: Senator Judy Jacobson stated that they
have been working with a committee for the last four
years. She stated she would recommend the bill. She
pointed out that there were no opponents today, and
previously there were quite a few. She stated the
amendment to the Statement of Intent has to do with the
sunrise provision. She wished to clarify that they are
not licensing people, so they do not feel that there is
a problem there. She believes the other amendments are
necessary. ‘

DISPOSITION OF SENATE BILL 407

Discussion: Senators Hager and Jacobson briefly explained
the purpose and intent of the amendments.

Amendments and Votes: Senator Norman made a motion that THE
AMENDMENTS BE ADOPTED. Senators in favor, 7; opposed,0.

Recommendation and Vote: Senator Himsl made a motion that
SENATE BILL 407 DO PASS AS AMENDED. Senators in favor,
7; opposed, 0.

HEARING ON SENATE BILL 437

Presentation and Opening Statement by Sponsor: Senator Bill
Norman, Senate District #28, advised that this is a
bill relating to aids, which is an infectious disease.
However, he stated there is much more involved - money,
social aspects, moral aspects, emotion, prejudice and
ignorance. He stated this bill does two things (1) it
relates to HIV testing, and also (2) relates to
confidentiality. Medical personnel on all levels are
involved in this issue, as are insurance companies,
public agencies, courts and patients who may be adults
or infants. He stated there are extensive amendments,
and he gave a hypothetical example of the various
situations that could be encountered.

List of Testifying Proponents and What Group they Represent:

Jack McMahon, M.D., Chairman, Montana Medical
Association Legislative Committee

Ellen Leahy, Acting Health Officer, Missoula Health
Department

John Ortwein, Montana Catholic Conference

Neil Egan, Helena Aids Support Network

Linda Henderson, R.N., Montana Nurses' Association
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Bob Johnson, President, Montana Health Association

Mary Beth Frederes, Montana Aids Coalition

Tom Hopgood, Health Insurance Companies of America

Bonnie Leifer, Missoula Aids Council

Tim Harris, Self

Woody Wright, Self

Brenda Nordlund, Montana Women's Lobby

Brenda Desmond, Self

Larry Akey, Montana Health Network, Montana Association
of Life Underwriters

Joanne Scherer, Self

Bill McDonald, Missoula City-County Board of Health,
submitted written testimony (Exhibit #23)

Julie A. H. Beckel, R.N., CEAP, submitted written
testimony (Exhibit #24)

Anne M. Murphy, M.D., Western Montana Clinic, submitted
written testimony (Exhibit #25)

of Testifying Opponents and What Group They Represent:

Roger Tippy, Montana Dental Association

Bryan Asay, Montana Family Coalition

Rose Hughes, Montana Health Association

Patty Carrell, Pro-Family Women's Lobby, submitted
written testimony (Exhibit #26)

Testimony:

Dr. Jack McMahon advised that his group supports this bill

as amended since they think the bill does everything
that should and can be done at this time. He urged
that it be given a do pass as amended recommendation by
the committee.

Ellen Leahy stated she is testifying in support of SB 437,

John

Neil

including amendments. She read and submitted her
written testimony to the committee (Exhibit #15).

Ortwein, of the Montana Catholic Conference, urged the
committee's support of SB 437. He read and furnished
his written testimony to the committee (Exhibit #16).

Egan stated he represented the Helena Aids Support
Network which is a diverse group of volunteers working
with persons who are HIV positive, their families and
loved ones. He stated their group wholeheartedly
supports SB 437.

Linda Henderson, R.N., stated she represents the Montana

Nurses Association, and is speaking in support of SB
437, with amendments. She stated that counseling with
testing is the only means available to control spread
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of the HIV virus. The MNA believes this legislation is
necessary, and it would help provide the knowledge
people need to protect themselves. She urged support
of SB 437.

Bob Johnson, President of Montana Health Association, stated
they are in support of this bill, with amendments. He
stated it represents hundreds of hours of meetings and
many compromises before it reached its final form. He
stated there is broad based support, and his
association urges passage of SB 437,

Mary Beth Frederes, Montana Aids Coalition, stated theirs is
an organization made up of individuals from across the
state. The Coalition supports this bill. She stated
that information is the only weapon, and every
opportunity to present the message must be taken, and
people encouraged to use preventive measures and
testing. She urged passage of this bill.

Tom Hopgood, Health Insurance Companies of America, stated
he is a proponent of SB 437. He stated he would like
to study the amendments, and may have a further
suggestion at the Executive Session.

Bonnie Leifer, Coordinator of the Missoula Aids Council,
stated she is in support of this bill,

Tim Harris, Montana Independent Living Project, stated he
works with people who have need for counseling and
confidentiality. He said he very strongly supports
those portions of the bill,

Woody Wright stated he is appearing as a parent and urged
support of SB 437. He stated he is not sure that is
all that is needed, but it will be a benefit. He
stated he supported the amendments as well.

Brenda Nordlund, Montana Women's Lobby, stated that
agreement had been reached on the amendments. She
reviewed and explained each amendment, which are
attached. (Exhibit #17). She urged the committee's
support.

Brenda Desmond stated she teaches at Montana University Law
School but she is representing herself. She urged
passage of SB 437.

Larry Akey, representing Montana Association of Life
Underwriters and Montana Health Network, advised that
with the amendments as proposed they believe a workable
bill is in sight. However, they still have some
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concerns. They recognize the importance of aids
education and urged the committee to keep this bill
alive as a vehicle to future compromise,

Joanne Shearer, a Helena homemaker who is representing
herself, stated she is also a member of the Aids Task
Force. She stated she has not had time to review the
amendments. She had planned to oppose the bill and her
prepared testimony was in opposition. However, with
the amendments she feels she could support the bill,
although she has some concerns, She advised the
Informed Consent Law in Illinois has been struck down
because it did not serve anyone's best interest and
actually impeded the physician, and Florida is
considering doing likewise. According to Ms. Shearer,
these two states are among the highest in number of
aids cases. Another area of concern regards who needs
to be informed. It lists the subject's spouse but does
not address a live-in lover or anyone known to be
sexually intimate with the person identified as
positive. She feels that should be addressed. She
mentioned the recent Rock Hudson case where there was a
multi-million dollar award involved and she believes
that case will set a precedent that people who have
diseases such as aids are under moral and legal
obligation to reveal the nature of contact. She
believes such persons should be informed that they
could be sued if they do not reveal names of their
contacts. She does not believe that this legislation
addresses who should be tested and what the mandate
should be in identifying those people that are high
risk. She presented her written testimony which sets
forth further concerns and suggestions for addressing
them. (Exhibit #18)

Roger Tippy, representing the Montana Dental Association,
stated that he is opposed to two and one-half sections
of the bill., Approximately 450 dentists of this state
and their auxiliary personnel come into contact with
human bodily fluids, mainly saliva but sometimes blood,
more frequently than most health professionals that
operate outside a hospital. They are keenly interested
in aids legislation of this nature. He stated that Mr.
Johnson said there had been a great deal of outreach
and discussion, but he believed the Dental Association
was overlooked. The concern is that the
confidentiality section does not appear to allow
disclosure to another health care provider who is
currently treating the individual as a patient. The
Dentist is entitled as another provider under the
Uniform Health Care Information Act. He stated he
would submit written information on this issue which
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was furnished by the American Dental Association. He
read a portion of the information and submitted it to
the committee. (Exhibit #19). He also proposed an
amendment which would strike Sections 8 and 9 in their
entirety, and portions of pages 8 and 9. He furnished
the amendment to Tom Gomez.

Bryan Asay, Montana Family Coalition, stated he understands

Rose

the amendments are very comprehensive but he had not
had a chance to review them to see if they would
address the concerns of the Coalition. He expressed
concern that there is a prevalent attitude that this is
a civil rights issue rather than a public health issue,
and he asked the committee to treat it as a public
health matter. He reiterated that because he did not
know what the amendments provide, he is not sure if he
is a proponent or an opponent. He submitted written
testimony for the committee's consideration. (Exhibit
#20).

Hughes, Montana Health Care Association, stated that
their concerns are basically the same as expressed by
Roger Tippy of the Dental Association. They are
concerned about treating health care information that
has to do with aids differently from how you treat
other health care information. When the Uniform Health
Information Act was adopted, the object was to have a
uniform way to deal with confidential medical
information and medical records so that everyone would
know to whom information could be released and under
what circumstances. There were provisions under that
act for releasing information to people who had a need
to know who were providing services to a given patient.
Her group believes the Uniform Health Information Act
should not be put aside in this bill.

Questions from Committee Members:

Senator Rasmussen asked Senator Norman if aids is being

treated differently, as the last two speakers
indicated. Senator Norman responded by stating that it
is being treated differently, but work is being done in
the direction that aids will not be treated
differently. However, he feels it will take time
before this is realized.

Senator Rasmussen then asked if in the case of syphilis,

others have to be informed, why does this bill change
that for aids.

Senator Norman advised that there should be an undersﬁanding

between the doctor and the patient before a test is
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given what should be done with the information. He
believes the bill is trying to provide informed
consent. '

Senator Rasmussen pointed out a section which states the
provider shall encourage the subject to notify persons
with whom they have been in contact. He asked if in
the case of syphilis would the doctor just "encourage"
or does the law say he must inform.

Dr. McMahon stated syphilis, as well as aids, is a
reportable disease. Positive aids tests must be
reported to the State Health Department. The
Department then contacts that patient and they go
through the process of identifying contacts. This is
not peculiar to aids - every venereal disease is
handled in this manner.

Ellen Leahy, Missoula Health Department, stated they always
encourage the infected person to inform or give the
department the names to inform. That language also
comes from the Center of Disease Control. Dr.
Rasmussen asked if she felt that language was strong
enough to enable the health department to do that, and
she stated that in all practicality they can do nothing
more than "strongly encourage".

Closing by Sponsor: Senator Norman stated that Mr. Tippy
will probably not be surprised to find that his
amendments will not be considered at this time.
However, they will be considered before the bill
appears on the Senate floor, and if the matter is not
resolved at that time, he could present them to the
House. He stated that informed consent has been
addressed and it is the intent of the bill and the
amendments to treat this as any other reportable
disease.

DISPOSITION OF SENATE BILL 437

Discussion: Senator Hager stated that one of the
frustrations of Legislature is that some bill does have
to be last. He stated much work went into this bill
and there are many amendments to consider, and possibly
more, It must be decided if this is a good enough
package to send down the road. Senator Pipinich added
that it is a start.

Amendments and Votes: Senator Norman made the motion that
AMENDMENTS 1 THROUGH 13 BE ADOPTED. Senators in favor,
7: opposed, 0.
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Recommendation and Vote: Senator Norman made the motion
that SENATE BILL 437 DO PASS AS AMENDED. Senators in
favor, 7; opposed, 0.

ADJOURNMENT

//%1/

7 SENATOR TOM HAG , Chalrman

Adjournment At: 3:00 p.m.

TH/dq
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ROLL CALL

PUBLIC HEALTH

COMMITTEE
5ist LEGISLATIVE SESSION -- 1980 Date ‘Q/’
NAME PRESENT ABSENT EXCUSED
Sen. Tom Hager X{
Sen. Tom Rasmussen S</
Sen. Lynch y(’
Sen. Himsl &(
Sen. Norman (/
Sen. Mclane )<
Sen. Piovoinich V/

Each day attach to minutes.



SENATE STANDIKRG COMMITTEE REPORY

February 17, 1989

HR. PRESIDENT:

We, your committee on FPublic Health, Welfare, and Safety, having
bad under consideration SB 442 (first reading copy -- white), g
recpectfully reéport that SB 442 do pags. :
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SERATE STARDING COHHITTEE REPORT
February 17, 1989

MR. PRESIDENT, ‘

We, your committee on Fublic Health, Welfare, and Safety, having
had under conglderation SB 426 (first reading copy -- white},
regpectfully report that §B 426 do pass.

DO PASS .

Signed:

Thomas 0. Hagey, Chairman

SCREB4 6. 217



SENATE STANDING COMMITTEE REPORT
February 17, 1989 ?

HR. PRESIDENT: ‘ '

We, your committee on Public: Health Welfare, and Safety, having
had under consideration SB 454 (first readinq copy ~-- white),
respectfully report that SB 4%4 do pass,

DO PASS \ S %

Signad:

Thomae 0. Hager, Lhairman

SCRSEAYN 4. 217 \ ’



SENATE STANDING COMMITTEER REPORT
February 17, 1989
MR. PRESIDENT: ]
We, vour committee on Puhlic Health, Welfare, and Safety, having

had under consideration SJR 14 (first reading copy -- white},
regpectfully report that SJR 14 do pass.

DO PARS

4]

Signed:

st e A kit e s

Thoemas 0. Hager, Chairman
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VSEnhfg STANDING COHHITTEE REPORY
‘February 17, 1989

MR. PRESIDERT:

We, your committee on Public Health, Welfare, and Safety, having
had under consideration 8SB 407 (first reading copy -- white),
regpectfully report that SB 407 be amended and ag s0 amended do
paEs:

1. Page 2, lines 9 through 10.

Following: "serviceg®™ on line 9

Strikes remainder of line 9 through "units™ on line 1@

Insert: "such ag fixed wing aircraft which provide life support
eervices, including medical pergonnel and wmedical equipment;
initial response rotary wing aircraft; and nontransporting medical
unite. The department shall exclude from regulation air
transportation services such as charter or fixed based operators
regulated by the Federal Aviation Administration that offer no
gpecial medical gervices or provide only transportation to patients
or pergons at the direction or wuwndexr the supervigion of an
independent phyeician”®

2.~ Page 4, line 19.

Following: line 18

Ingert: "The terw also does not include air traneportation serxrvices
such as charter or fixed based operatorg regulated by the Federal
Aviation Bdministration that offer no special medical gerviceg orx
provide only transportation to patients or persong at the dirpntion
or under the supervision of an independent physician.,”

AR AE RMEHDED DO PASS S

(/fi;' //J{*f L,

:“_/ b 7 ‘, o

Signed:

Thomas O, Haqu, Chaixman

'__.,

gcrrbd4@’] .




' SENATE STANDING COMMITYEE REPORY

MR. PRESIDENT:

. We, your committee on Public Health, Welfare, and Safety, having
had under conegideration &B 437 (first reading copy ~- white),
respectfully report that SB 437 be amended and as eso amended do
pass: v :

{See attached)

ARD A8 AMEHDED DO PASS

s

Signed: T A )
Thomar 0. Ha%gﬁﬂ Chatiwman

‘ }/, T

persha4ai? . o1
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MONTANA DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

SENATE HEAI.TH & WELFARZ

TESTIMONY FOR CHANGES PROPOSED IN MCA 50-17-1G6uar o,
TUBERCULOSIS CONTROL DATE__ &;/7/52

SB 442 BILL NO._SZ /¢ O

I
|
i

Tuberculosis is a communicable disease and there are instances when persons need
to be detained to prevent their spreading tuberculosis to the public. Pro-
visions for such a detention have existed.in the tuberculosis statute, Title 50,
Chapter 17. Montana Department of Health and Environmental Sciences (MDHES) and
local health departments have had some difficulty, however, in implementing this
provision because of a step in the process. From the time of the summons for a
person to appear for a hearing until the hearing can be held there must be a
three-day waiting period. In the past couple of years, we have had approxi-
mately six instances per year where persons not complying with tuberculosis
treatment have needed to be mandated to diagnosis and/or treatment. Several of
them have been transients and have simply disappeared during that three-day
waiting period. Although they have no identifiable Montana residence, we've
come to learn that it's likely they will once again surface in Montana still
having the untreated tuberculosis they had when they disappeared. Another
concern in this issue is related to the person developing drug-resistance from
sporadic treatment. Several of the cases to which I am referring are cases
where drug resistance has formed. Tuberculosis treatment still requires a
minimum of six months of uninterrupted therapy. If a person takes medication
for one month, disappears for a month and continues a pattern such as that for
any period of time, the organisms will soon become resistant to traditional
tuberculosis treatment. There are several instances in the United States where
people have developed organisms that are totally untreatable. It is our concern
for these persons individually, but also for the public who then are at risk of
contracting untreatable tuberculosis from persons who resist or sporadically
take treatment.

Removal of the three-day waiting period in the hearing process to detain someone
for tuberculosis diagnosis and treatment should ensure the pub]ic’persons with
communicable tuberculosis and/or drug resistant organisms are not free to spread
tuberculosis in their community.

JG/vg-103d
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Testimony on Senate Bill 426 ﬂ%arua “‘& WELY,
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Mr. Chairman and members of this committee. I am Toni Jenqﬂﬂhﬁaﬁw

Coordinator of the Rocky Mountain Tobacco Free Challenge, a
federally funded program operated by the State Department of
Health and Environmental Sciences. I am here today to speak

on behalf of SB 426.

We have known for many years that involuntary smoke is
extremely dangerous to nonsmokers in a number of ways. This
is the reason we are so concerned about setting limits for

smoking in the workplace.

The tobacco lobby would like you to believe that the tobacco
issue has been sufficiently addressed--enough is enough--
the§ continue to say. But I say that as long as there are
people dying of lung cancer, dying of heart disease, dying
of emphysema and other m&) related diseases--this issue

will never die.

The tobacco lobby would also have you believe that we're

not paying enough attention to smokers rights. Believe me,

we pay a lot of attention to smokers--the cost to society of
smoking related diseases is staggering. It is so ironic that
the very people who are allies of the tobaéco industry are the
people most hurt by their products. As a result, we all have

to suffer--the families, the co-workers, our overburdened health

care system.

This bill provides for a minor change in the Montana Clean Indoor
Act and gives what the tobacco lobby has been asking for--

freedom of choice. Let employers and employees decide for



decide for themselves if they want a smoking policy. Let
them designate a smoking area if they like, or as this bill

states, give them the right to designate the entire area as

smoke-free.



SENALE HEALTH & WELFARE
EXKIBIT 8O #

TESTIMONY FOR SENATE PUBLIC HEALTH WELFARE AND SAFETY COMMITTEE

.
Support SB 426 Allow proprietor to designafe entire public place E
as nonsmoking area
Name : Karen Landers MD, Pediatrician from Helena E
Representing: Self %
As a pediatrician whose primary focus is the prevention of
disease, I speak in favor of SB 426 which allows an entire é
public place to be designated as non-smoking by a proprietor or .
manager. Evidence suggests that passive smoke is not without %
effect. Despite clearly delineated smoking and non-smoking areas %
in public places, I have fregently found myself inhaling passive
smoke. I would choose to patronize establishments which were %
entirely smoke—free were they available, and I think a proprietor

or manager should have the option of doing so if he or she

chooses. Please give SB 426 your do pass recommendation.




(This sheet to be used by those testifying on a bill.)

NAME : Tom Maddox SENATE 1

g Feb. 17, 1989
@ & WelFapg

Sxtiarr wo,
oopss. P-O-Box 123, Helena MT 59624 M’K\%
| B wp, ~

- REG
PHONE: 12 1582 | ig\k

REPRESENTING WHOM? Montana Association of Tobacco and Candy Distributors,

a nonprofit group of Montana family -owned small businesses.
SB 426

APPEARING ON WHICH PROPOSAL:

DO YOU: SUPPORT? AMEND? OPPOSE? x

COMMENT: I ask the committee to turn to Chapter 40 the Montana Clean Indoor

Air Act, section 50 - 40 - 104 (1) (a). This -is in SB426 page 1 lines 17 and 18.

The present law reads in part that the man in charge of a public area which is enclosed

shall if he wishes the entire area designated as a nonsmoking entire area post a

sign stating this. It doesn’t even state that more than one sign is needed.

SB426 then would add at the end of this list of subsections a, band c

a sub (d) — refer to SB426 . page 1 line 25 and page 2 line 1 . This says what

seems clear o be duplicating the same idea inother wordg,

It costs the tax payers somewhere in the area of about $700 for every bill

in this session, and this appears to be a waste of the taxpayers money -

If on the other hand, this bill is intended to repeal 50-40-201

on state and local government buildings, then SB 426 is a backdoor approach,

The Montana family-owned independent small businesses distributing

‘tobacco products  ask that this committee recommend that SB426 DO NOT PASS.
PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY.
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BRENO.__ S 41( 4

The Honorable Tom Hager, Chairman
Senate Public Health, Welfare
and Safety Committee February 16, 1989

Mr. Chairman;

As Chairman of the Rocky Mountain States Tobacco Free Challenge
and an Occupational Health Nurse, I am very much in favor of the
Senate Bill #426 which would allow all businesses the opportunity
to declare their entire areas "Smoke Free". There currently is no
such provision 1in the Montana Clean 1Indoor Air Act causing
confusion to many area businesses.

Many such businesses have already declared themselves "“Smoke
Free"in response to the many legal rulings which have been handed
down regarding this subject ( please see the attached ). These
same companies realize that it is their duty as an employer, to
provide a safe and healthy working environment to their employees
(common law responsibility) and feel that the only way to
accomplish this is to provide totally smoke free areas. These
companies are to be commended for their vision and should not
Tive under a cloud waiting to be challenged on their smoking
policy.

It is 1important to note that this only alliows for the option and
in no way limits the business to an unpopular policy.

This ambiguity has existed too long 1in the Montana Clean Indoor
Air Act and it is time that this point was clarified, therefore,
please accept this written testimony in overwhelming support of
Senate Bill #426.

Thank you.

W\Mﬁ ﬁwfz/» 2\B

Mary K Hansen, R.N.
Chairman- Rocky Mtn. States Tobacco Free Challenge
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SOCIAL ISSUES

OFFICE SMOKERS FEEL THE HEAT

.Prodded by court rulings, many companies are creatlng tobacco-free
‘work areas.

The war between the smokets and the nonsmokers has invaded the
corporation.

A few companies - including IBM, 3M, and ATET - have already
"bowed to milltant nonsmokers and ceded them their own territory
in offices and factories: areas free from the blue haze of ciga-
rettes, pipes, and cigars. Many other companies, prodded by court
decisions and stepped-up campaigns by antismoking health groups,
will be forced to face the issue, sooner rather than later. _

Basically, employees who do not want to be irritated by co-
workers' smoke insist that companies have a duty to provide work
environments unpolluted by tobacco. A New Jersey court upheld
that argument in 1976 in a landmark case against New Jersey Bell
Telephone Co., but only recently has it become a general rule.
Within the past three months, three other courts - including
the prestiglous U.S. Court of Appeals in San Francisco - have
imposed on employers the obligation to take reasonable steps to
separate smokers from nonsmokers.

A1l three cases involved employees acutely sensitive to tobacco
smoke. But "as a practicle matter, it Is going to be very, very
hard to draw a line' between those who are physically unable to
work in smoky rooms and those who simply do not like doing so, says
Washington lawyer John Banzhaf |1, executive director of Action
on Smoking and Health. Because it would consume too much time and
money to take each case to court, Banzhaf says, ''we're going to
have to adopt general guidelines.'! Litigation will serve as an
"or else'' for companies loath to establish guidelines.

BOLDER ELEVATOR RIDERS. Banzhaf's group has lots of company. The
American Lung Assn. earlier this year sent all local sections a
guide on how to persuade companies to create nonsmoking sections.
The Group Against Smoking Pollution of Massachusetts (GASP), in
Boston, averages more than five requests a day from callers who
want help in setting up tobacco-free areas where they work. Across
the continent, the Berkeley-based Californians for Nonsmokers'
Rights logs the same number of inquiries daily. When the California
group recently polled its members to set lobbying priorities for
the coming year, fully one-thrid of the 12,000 respondents wrote

in a request for a law segregating smoking in the workplace - even
though the survey had not listed such a choice.
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For their part, some companies have come to feel that they have
a responsibility to accommodate nonsmoking employees. With only
a third of most workers now smoking, ''you don't want to tell your
majority, 'Well, the heck with you,'" says Robert N. Beck, execu-
tive vice-president at Bank of American in San Francisco. Written
guidelines are essential, Beck says, to instruct line managers
on how to respond when nonsmokers ask for protection, and the bank
is now formulating its policy.

Minnesota, the nation's leader in this area, has had a workplace
smoking law since 1975. It bans smoking in any enclosed area
"serving as a place of work'' other than sections specially desig-
nated for smokers. The statute has so emboldened antismokers that
it is not unheard of for an elevator passenger in a Minneapolis
office building to pluck a cigarette out of the mouth of someone
ignoring the rule.

THE 10-PERSON RULE. Responding to the Minnesota law and employee
complaints, Control Data Corp. in 1979 adopted an eight-page policy
outlining the rights of smokers and nonsmokers. It separates work
areas into smoking and nonsmoking sections, with work stations
shifted around so that each employee works in the section he or

she prefers. Ventilation systems are designed to waft air currents
away from nonsmoking areas.

Other companies get even more specific. In West Palm Beach, Fla.,
for instance, the Government Products Div. of Pratt and Whitney
Aircraft of Canada Ltd., a subsidiayy of United Technologies Corp.,
sets a minimum distance of 4 ft. between smoking and nonsmoking
areas and directs that in the cafeteria and dining room, the ''size
of the smoking area will not exceed that of the non-smoking area.'
American Telephone & Telegraph Co. says that when more than 10
persons are in a meeting, the room should be divided into smoking
and non-smoking areas; in smaller gatherings, anyone may veto all
smoking. ' '

There are obvious costs to segregating smokers, including having
to build walls between smoking and nonsmoking areas and increasing
ventilation. But the antismoking lobby counters with figures of
its own. William L. Weis, associate professor of business adminis-
tration at Seattle University, took into account everything from
the increased productivity of nonsmokers who feel better in a smoke-
free environment to the longer life of office furniture unmarred
by smoke to calculate that such segregation will save $243 per year
per smoker. :

'l TOOK MY ASHTRAY HOME.' Actually, half of all U.S. companies
have formal policies curbing smoking, according to a 1979 survey
by the federal government. But almost all of these concentrate
on blue-collar areas, where smoking either would be hazardous -
for instance, because of the presence of flammable chemicals -
or would risk contaminating the product. Only 12% provided non-
smoking areas in their dining facilities.

.
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For companies fearful that smoking bans in white-collar areas
may create employee controversy, Harold K. Haug, manager of human
resources for the Minneapolis-based Physical Electronic Div. of
Perkin-Elmer Corp., has a hopeful message. The division limited
smoking to two employee lounges back in 1974, he recalls, and no
one objected ''because it was so uniform,' and no one has had to
be disciplined since. As for Haug, 'l took my ashtray home, and
that was it."

BUSINESS WEEK: November 29, 1982 Social lIssues

AMERTCAN LUNG ASSOCTIATION OF MONTANA

8§25 Helena Avenue
Helena MT 59601 442-46556

928 Broadwaten, Suite 221
" BilLings MT 59102 256-0635



Economics and Court Decisions
Leading to Smoke-Free Workplace

Research on secondary smoke exposure gives rational basis for no-smoking rules

l s nonsmoking on the way to becom-
ing the norm in the workplace?
Momentum created by the courts, by
legislatures, by public opinion and by
cold, hard economic fact is moving in
that direction. A dramatic example of a
trend is the smoking policy of Boeing
Company, Seattle. It is now the goal of
this major corporation, employing 84,

000 workers in nine plants in the United | -

States, to bar smoking in the work-
place. Boeing has set no date for this
bold move. A company spokesperson
told me management is moving slowly
so as not to be oppressive to smokers.
But, he adds, all new employees are
being told about the target of a smoke-
free environment.

Meanwhile, the company is sponsor-
ing smoking cessation classes for
employees, formalizing no-smoking
areas in the plants, and letting individ-
ual employees and groups establish no-
smoking work stations on a voluntary
basis.

This major corporation’s policy rein-
forces a prediction I feel safe in making:
nonsmoking will become a requirement
for employment, for placement, for
promotion. It could be the basis for
termination, although the serious
effects of deprivation of livelihood
would make such a step a very last
resort.

My commentary last Fall on legal
developments pertaining to smoking in
the workplace (‘‘Clearing the Smoke
Through Law, Courts”, OH&S , Sept.
1983, p. 54) ended by noting that
employers were in a different position in
trying to bar smoking completely. They
run the risk of being charged with
unfair labor practices if they discrimi-
nate against smokers.

By CharlesR.
Goerth, Esq., attorney,
Dugan, Carey & Goerth
Ltd., Wilmette, lll.

BASIS. But the courts have gener-
ally been willing to accept discrimina-
tory practices in any situation if they
have a rational basis. And the rational
basis for prohibiting smoking is build-
ing as more and more studies show the
adverse health impact and the economic
ramifications of smoking by workers.

. Among the findings:

.o Smokers have higher absentee
rates than nonsmokers; =
. . Smoking-related illnesses lead to

 disability claims and death benefits. ’

"The American Lung Association

" puts a price tag of $25 billion annually

on lost productivity, lost wages and

Nonsmoking will become
arequirement for
employment, promotion.

" absenteeism. The ALA claims that
*_more than 80 million workdays per year
. are lost due to smoking-related ill-

nesses.

Accentuating the awareness of the
hazard of cigarettes is the growing body
of evidence showing that involuntary or
passive smoking is having a previously
unrecognized impact on nonsmokers.
Nonsmokers inhaling what is being
called sidestream smoke (fumes from
the burning end of the cigarette, in con-
trast to mainstream smoke coming
from direct inhalation) are exhibiting
symptoms of smoking-related illnesses.
Spouses of smokers appear to be
affected by the fumes lingering in the
home. Nonsmoking workers are even
more affected because of the concentra-
tion of smoke fumes in the air through-
out the working period. In addition,
other studies are showing that smoking
and exposure to certain chemicals in the
workplace have a deleterious synergis-
tic effect.

The economic impact of smoking on
productivity is stimulating the creation
of formal company policies which aim at
discouraging smoking, encouraging
nonsmoking and protecting nonsmok-
ers from the effects of involuntary
smoking. They include education pro-
grams on the dangers of smoking, mak-
ing available what are being called ces-

sation programs to help stop smoking,
and setting aside designated smoking
areas. Such company policies form the
framework for future restrictions on the
right of workers to smoke at all. In my
view, the restrictions will eventually
make nonsmoking & requirement for
hiring as well as placement, promotion
_and continued employment.

ORDINANCES. Contributing to
management’s toughening stance on
smoking are two other developments:
state and local ordinances that restrict
or bar smoking in public buildings, res-
taurants and places of employment;
and, lawsuits against employers based
on injury resulting from exposure to
smoking in the workplace.

More and more communities are
enacting ordinances which impose
restrictions, including prohibition of
smoking or segregation of smokers.
Employers in those communities must
comply, at the least, by setting up des-
ignated smoking areas with sufficient
ventilation or air-movement barriers to
protect nonsmokers from the fumes.
Among the states and cities which have
enacted some type of law or regulation
are: California, Connecticut, Hawaii,
Maine, Minnesota, Nebraska, New Jer-
sey and Utah; and San Francisco.

The prospect of lawsuits by non-
smokers is looming in every company.
Beginning in the mid-70s, a series of
lawsuits by individual employees has
established precedent for the right of
workers to be free from exposure to cig-
arette smoke. The right has been based
on the effect of smoking on the hyper-
sensitive individual as well as the effect
of involuntary smoking on nonsmokers.
The courts have been viewing hypersen-
sitivity as a handicap, bringing into
play statutes protecting handicapped
workers.

LIABILITY. *'Legal liability is becom-
ing a No.l issue for personnel depart-
ments,” The American Lung Associa-
tion's A. Judson Wells told me. “They
see such lawsuits coming from nons-
moking employees who object to smok-
ing in the workplace. And they antici-
pate lawsuits in the future from employ-

ees claiming they were made ill by this .},

workplace hazard which the company
knew about but did nothing about.”

continued on page 27
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There are good precedents for such
state responsibility and action. New
York, New Jersey, Massachusetts and
Maryland, among others, have
restrained the health care costs their
citizens pay going back to the 1970s.

Placing limits on budgets to make
health care affordable doesn’t mean
simply scaling back traditional forms of
health care and the organizations
through which it is administered. Just
the contrary. Innovations should be
fostered. There needs to be fresh vision,
a breaking of new ground. As an exam-
ple, we can look at prepaid group prac-
tices which have demonstrated their
cost-effectiveness through lower hospi-
talization and organized programs for
primary care.

A fair and workable program of cost
containment should not be targeted on
vulnerable individuals and health insti-
tutions. The necessary controls must
include all the pay-out sources: govern-
ment, private insurance companies and
individuals. At the same time, hospitals
must be assured that they will be rein-
bursed appropriately for services to
patients without adequate insurance.

In essence, what is being proposed
here as an equitable and effective pro-
gram of cost control is a complete 180-

degree turnaround from the current
direction of containment. This means

control of prices and volume of medical .y

services, not the curtailment of the ben-

efits of public and private programs. By
holding to this principle, we can assure ’

the solvency of the Medicare trust fund
without reducing benefits or raising
taxes.

SAVING. Asking providers to
tighten their belts instead of shifting
costs is not a novel or untried sugges-
tion. States that have placed controls
on all payers have demonstrated that
savings are possible without reducing
access to care, or the quality of that
care.

Money itself is not the main prob-
lem. We already are spending enough to
enable every American to get the care
he or she needs when and where it is
needed.

The problem is the raging inflation
in the health care structure that is
threatening our present commitments
and future goals. But even getting a
handle on this inflation and reducing
costs are not ends in themselves. They
are only the means to an end. They are
the essential tools to save Medicare
without reducing benefits and increas-
ing taxes.

“. There are two other desirable and

attainable goals. Cost controls are a
way to help relieve budget deficits; they
can also be a prod to reform the way we
now provxde and pay for Amencan
healthcare, -

Controlling health care cost escala-
tion must be even-handed. As providers
must be held accountable to a standard
of social responsibility, so must they be
assured of predictable and fair financial
returns.

Such a far-sighted, broad-based pro-
gram for redirection of our talents and
resources will not easily be put in place.
Entrenched interests can be expected to
resist reforms, as they have succeeded
in doing in the past. But there is a new
force abroad in the land today—a coali-
tion that includes, along with millions
of concerned private citizens, broad rep-
resentation of businessmen, labor lead-
ers, insurance executives, hospital
administrators and physicians who see
the urgent need for change.

Through the combined efforts of all
of these elements, the long-overdue con-
tainment of runaway health care costs
can be achieved. Then, and only then,
can we turn our resources toward the
true advancement of our national aims
and interests.

LEGAL PERSPECTIVE, continued rrom page 24

Wells is a retired scientist-manager
from DuPont Co. who serves as a volun-
teer special assistant for the American
Lung Association. He works with
companies, helping them set up smok-
ing policies and smoking-cessation pro-
grams. '

“The literature is showing conclu-

sively that some of the combustion prod- _

ucts of cigarettes are toxic,” he declares.
“They are dangerous substances which
are carcinogenic and addictive. The gov-
ernment refuses to ban them from the
workplace. The tobacco industry has
been successful in avoiding regulation by
OSHA, the EPA and the FDA."”

The tobacco industry is taking the
offensive in f)ghtmg employee lawsuits
as well as opposing statutory restric-
tions on smoking. The theory is that no
rational basis exists for discriminating
against smokers. The industry chal-
lenges statistics showing a strong cor-
relation between smoking and employ-
ment costs.

The industry has been successful
over the years in defeating product lia-
bility claims from people claiming
injury from their own smoking. Will
tobacco producers be equally successful
in fighting the growing movement to
ban smoking from the workplace?[ oHas]
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Developing Corporate

Smoking Policies

Employees say goodbye to smoking at company smoking cessation program.

( :orporations are reeling from the.

staggering financial impact of ris-
ing health care costs. Worker health
insurance policies currently cost the

- American employer over $60 billion

annually (Ostwald, 1986). Since 1950,
these expenses have steadily risen
from 4.5% of the gross national prod-
uct to 10.8% in 1983 (Ostwald, 1986).
Currently, one out of every ten dol-
lars spent in the United States pays
for health-related services (Personnel
Journal, January, 1984; 41-46)
amounting to upwards of $360 billion
per vear (Ostwald, 1986). This estab-
lishes health care as the third largest
industry in the United States.

Faced with the prospect of a con- .

tinued escalation of 16% to 20% per
vear in health care costs (Ostwald,
1986), corporations are examining
alternative approaches to reduce
these expenditures. A new interest in
wellness and preventive care has
emerged as recent programs have
begun to show that they can retrieve
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millions of dollars and help business
check these souring costs. One of the
first companics to release a cost-ben-
c¢fit analysis of its health promotion
plan was New York Telephone Com-
pany. For eight vears, it conducted
wellness programs that serviced
80.000 emplovees. Although the bill
for the plan was over $2.84 million, a
savings of $5.54 million was realized
in emplovee absence and medical
treatment, netting New York Tele-
phone Company a $2.7 million profit
(Business Insurance, September, 1981;
12-13). Interestingly, the most cost-
effective program was the smoking
cessation clinic. Workers who stop-
ped smoking saved New York Tele-
phone Company $645,000 in sick
time and medical care for coronary
disease and $1.4 million in pulmonary
problems (Business Insurance, Sep-

" tember, 1981; 12-13),

Just as health care costs have
forced the business sector to re-
examine its priorities, health care
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"enhance corporate finances wi

by Susan E. Gaughan, MS, Rﬁ

providers are also being asked to jus{,
tify their services. Occupation
health nurses have traditionally pre-
sented themselves as cost-effecti
providers. As financial concerng
intensify and alternative profession
als compete for the shrinking health
care dollar, the nurse’s ability te

remain an asset. This new interest
within the industry to reduce costs by
preventing disease may solidify t
position of the occupational healtlf
nurse within the corporate frame-
work.
The occupational health nurﬁ
should become an outspoken prop
nent of workplace smoking bans.
Smoking cessation provides a uniq
mode! within the corporate structury

in which all the plavers within the

L3}

system are potential “winners.
Improved employee health translat
into healthier corporate pocked
books, thus serving to affirm the role
of the occupational health nurse as
corporate advocate as well ¢
emplovee advocate.

The occupational health nurse
should actively promote institution:
smoking ban policies. Understandi
the financial and legal incentives that
make this policy a timely one wi
enhance the position of the occup
tional health nurse within the corpd
rate structure.

Despite dreadful statistics, almo
60 million Americans continue
smoke cigarettes (Kannel, 19817.
Although there has been a downward
trend in cigarette use, most pr
nounced among men, the percenta
of heavy smokers has increased
(Fielding, 1985a). Rates are rising fog
women under 25 (Slone, 1978), wi ¢
adolescent girls taking up the habit
numbers comparable to boys
(Rigotti, 1985). This pattern is alar
ing because multiple studies ha
confirmed that cigarette smoking
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the dominant risk factor for myocar-

dial infarction in young healthy

women (Slone, 1978). This risk is five
times greater among smoking women

and ten times greater in those smok- *

ing 35 cigarettes per day (Rosenberg,
1983). In women who smoke and use
oral contraceptives, this rate in-
creases at least twentyfold, perhaps
even fortyfold (Shapiro, 1979).

Regardless of sex, cigarette smokers
have twice the overall death rate of .
nonsmokers in all western societies

(Kannel, 1981).

FINANCIAL INCENTIVES
In the United States, 40% of all
adults sull smoke, with health care
costs of $8.2 billion and lost earnings
of $19 billion annually (Rigotti, 1985).
The U.S. Office of Technology
Assessment further estimates that

smoking-related illnesses cost
United States businesses $43 billion

in lost productivity each vear (Busi-
ness Insurance, September, 1986;
12-13). In establishing corporate hir-
“ing policies, little attention has been
paid to the personal health habits of
the worker. Conservative estimates
place the hidden cost of hiring a
smoker at $300 to $800 per vear.

These workers uniformly require -
more health care benefits and are -

absent more davs per vear. Smokers
also experience more cardiovascular
incidents, cancers, emphvsema,
bronchitis, pnecumonia, and other
respiratory diseases (Fielding,
1985b).

William Weis, CPA, Associate Pro-
fessor of Accounting at Seattle Uni-
versity, has conducted extensive
investigations regarding the financial
impact of workplace smoking pol-

icies. He projects that the cost con-
sequences of emploving smokers

may approach $5,000 per smoker per
- vear (Personnel Administrator, May,
“1981; 71-78) for the following reasons.
8 Absenteeism. 45% greater for
women smokers, 57% higher for
men, approximately 2.2 days lost per
vear. At an average $20,000 salary an
absence costs the emplover $100 per
day or $220 per smoker per vear.
8 Mortality. Rates are 70% to 270%
higher. Health care utilization costs

50% more—$230 for medical care

and $765 for lost earnings due to mor-
bidity.

* & Insurance Costs. The American

Health Foundation estimates
smokers cost $45 per year for acciden-
tal injuries and workers’ compensa-
tion claims due to careless smoking.
Also, smokers cost an additional $45
each vear in insurance premiums for
fire, life, and wage continuation.

8 Productivity Loss. Time lost to

“smoking (lighting, puffing, etc.) may

range from 8 minutes per day to 30
minutes per hour for cigarette
smokers (average 30 minutes perday)
to 55 minutes per day for pipe
smokers. This translates into 18.2
days lost per vear per smoker. For
jobs where tools go down when peo-
ple light up, this time/cost figure is
substantially higher.

& Property Damage, Deprecia-
tion, and Maintenance. Fumiture
replacement intervals can be tripled
with nonsmokers. Patching burns can
cost as much as $100 per incident.
Routine cleaning can be cut by 60%
with smoking bans. Wall and window
washing and repainting costs can be
reduced by two-thirds ($500 per
smoker per vear).

& Involuntary Smoking. White
and Froeb (1980) feel nonsmokers
suffer one-fifth the damage to small
airway function that smokers do if
they work beside them. One-fifth
cost of medical care, morbidity, and

mortality equals $243 per nonsmoker.
per vear. Since two out of three work-

ers are nonsmokers, this translates
into $486 per smoker per vear.

Also attributable to smoking is the
loss of 81 million work days annually
and 145 million sick bed disability
days per year (US Department of
Health and Human Services, 1986).

Early retirement and disability
pavments are also adversely affected
by emplovees who smoke. Three-
fourths of all early retirees smoke cig-
arettes. These people have been
shown to be six times more likely to
become disabled (Small Business
Report, 1986; 11(12):71-77). These
data coupled with health and insur-
ance premiums that can be reduced
by up to 70% for nonsmoking firms

AAOHN JOURNAL, SEPTEMBER 1988, VOL. 36, NO. 9

make a nonsmoking policy highly
attractive.

British firms are beginning to alter
their attitudes regarding smoking.

?Smokers
« ~uniformly require more
" health care benefits
~_and are absent
~ more days
per year.

Examination of the data reveals that,
in Britain, the amount of worker time
lost through sickness due to cigarette
smoking is more than four times that
lost through strikes. People who
smoke more than 20 cigarettes per

" day take twice the amount of sick

time as nonsmokers; 40% of heavy
smokers die before retirement, as
compared to 15% of their nonsmok-
ing British counterparts (Chief
Execurive, July, 1985; 22-23). Since
heart disease is the leading cause of
death in the United Kingdom, con-
cerns for employee health have
increasingly fostered smoking bans.

(Canadian corporations have been
feeling the negative effects of smok-
ing as well. Some calculations sug-
gesta minimum of $400 million is lost
annually in the Canadian business
sector from smoker absenteeism
(Canadian Manager; 1982; 7(2):16-18).
Other losses incurred by worker
smoking are a 10% loss in salaries and
up to 50% increased cost in cleaning,
furniture depreciation, and disability
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Carbon monoxide
levels are three times
higher in secondhand
smoke, which causes

headaches, eye irritation,
and nasal
problems.

benefits. Productivity is negatively
affected by smoking as the process of
smoking a cigarette consumes
approximately 30 minutes a dav or
2.5 hours per week for every smoker
emploved (Canadian Manager, 1982;
7(2):16-18). Since productivity can be
significantly improved by hiring non-
smokers, smoking bans are receiving
serious attention.

Radar Electric Company, a firm
emploving 90 workers, was able to
reduce its workforce by five after
instituting a smoking ban, saving
$125,000 in salaries (Canadian Man-
ager; 1982; 7(2):16-18). Some firms
have reduced their annual cleaning
costs bv as much as $25,000 after
instituting a ban.

American companies reporting the
cost-effectiveness of smoking-cessa-
tion efforts include Metropolitan
Life Insurance, Dow Chemical Com-
pany, Johnson & Johnson, Campbell
Soup Company, IBM, New York
Telephone Company, Ford Motor
Company, and DuPont (Small Busi-
ness Report, 1986; 11(12):71-77).

LEGAL INCENTIVES

Recent litigation has fostered a
growing concern for the health haz-

ards to nonsmokers working beside
smokers, and consequently exposed
to high levels of environmental
smoke. Tobacco smoke can be either
_mainstream, that which is inhaled by
the smoker, or sidestream, that aris-
ing from the burning tip of a ciga-

rette. The latter contains a higher -

.concentration of toxic substances and
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levels are three times higher with
sidestream smoke, producing room
concentrations of carbon monoxide
and nicotine that exceed ambient air
quality levels (Fielding, 1985b),
Alarmingly, some studies have dem-
onstrated that air pollutants in busi-
ness offices allowing smoking are 10
to 100 times higher than outside
environmental standards (Smalf Busi-
ness Report, 1986; 11(12):71-77).

The most common symptoms aris-
ing in nonsmokers from passive
smoking are headache, eye irritation,
nasal symptoms, and cough. Passive
smoke can also precipitate allergic
attacks in people with respiratory
allergies. Workers with angina
become symptomatic more readily
when exposed to passive smoke, and
those with asthma have demon-
strated a decline in pulmonary func-
tion (Small Business Repors, 1982;
17(8):18-20). A study measuring nic-
otine in the urine and saliva of non-
smokers in a smoking work cnviron-
ment found levels equivalent to those
in people who smoke one to ten ciga-
rettes daily (Fielding, 1985b). In
another study, nonsmokers working
in smoking environments for cight

I accounts for about 85% of the smoke ;
i~ found in rooms ‘containing smokers
;. (Fielding, 1985b). Carbon monoxide

.

hours a day had carboxvhemoglobin

levels equivalent to smoking five cig-
arettes per day (Ficlding, 1985b).

Continucd chronic exposure to
secondhand smoke has been associ-
ated with an increased risk for lung
cancer. An Environmental Protection
Agency (EPA) study suggests that
500 to 5,000 lung cancer deaths are
caused cach vear by involuntary
smoking. The EPA concluded that
passive smoke is the countrys most
dangerous airborne carcinogen, pos-
ing a public health risk larger than
that found in the combined effects of
all industrial emissions (Besrs Review,
1986; 86(10):112-114).

Workers exposed to cigarette
smoke may have a greater risk of
developing occupational respiratory
diseases (Alexander, 1986). Cigaret-
tes may become contaminated with
occupational toxins or particulates
and serve as vehicles for introducing

- Jersey Bell Telephone, a’service repr

 sion Smith ¢ Western Flectric sustaincii§

this material into the mouth or lungs

; Toxic agents found in the workplace

may react svnergistically with ciga-
rette smoke to enhance the hazard
found in the arca. This has bee
demonstrated quite clearly with
asbestos. Johns-Manville Corpora
tion of Littleton, Colorado rcccml’
banned smoking in its 14 plants an
announced that it would not hire
smokers. The company stated tha
people who work with ashestos anzi
smoke have a 92 times higher rate o
lung cancer than nonsmokers (Busi-
ness Week, Mav, 1978; 68). Sinc
employers are obliged under th
Occupational Safety and Health Act
0f 1970 to furnish each employee wit
a workplace thatiis free from hazards'ﬁ
elimination of smoking can be a cen
tral issue.

Recent information about the risk

" of involuntary smoking is makin
" nonsmokers more assertive about

their rights to breathe clean air. In the
landmark 1976 case Skrimp v Ne

sentative filed suit to win a smoke-
free workplace. The courts awarde
Shrimp a smoke-free Ioungtﬁ
bathroom, and work area (/ndustr,
Week, February, 1982: 101-102). The
1982 Missouri Appellate Court declh

the emplovee’s right to a smoke-free
cnvironment (Bests Recview, 1986,
112-114). Rulings in (Ialiforn‘i%
allowed an emplovee of the Socid

Security Administration to coliect

to involuntary workplace smoke, a

- 75% of his salary for a disability d’

" an airline stewardess was awarded &

cash settlement for a disability result-
ing from in-flight smoke (Knutk
1986).

T'he increasing threat of litigation
is forcing companies to rc-cxnmila

their smoking policies. If chron
exposure to tobicco smoke can resu
in occupational disabilities, then the
time has come for corporations to pr
hibit smoking, to encourage smoke
to quit, and to refuse to hire smokers.
Emplovers have the legal righe wo
restrict smoking on company pre
ises and to avoid hiring smoker
These practices are not considered

continued on page .ii
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continued from page 356

by the courts to be discriminatory and
no legal barrier exists to date to pre-
vent a company ban (FPersonnel Jour-
nal, 1984; 63(9):53-58).

The state of Oregon was the first to
enactan Indoor Clean Air Actin 1983.
This act prohibits smoking in public
places except where specifically des-
ignated. Twenty-five other states
have followed suit (Best’s Review,
1986; 112-114). The Senate Govern-
ment Operations Subcommittee is
considering legislation that would
restrict smoking in federal buildings
and fine offenders up to $500 per vio-
lation (Besrs Review, 1986; 112-114). In
a survey conducted by the Bureau of
National Affairs, 36% of all com-
panies currently have some form of
nonsmoking policy (Business Insur
ance, September, 1981; 12-13). Seven-
teen states and dozens of cities in the
United States have passed laws
restricting smoking in offices and
other public places (Small Business
Report, 1986; 11(12):71-77). Another
23% are considering bans. In a letter
to its 800 member companies, the
American Council of Life Insurance
and the Health Insurance Association
of America urged the adoption of a
nonsmoking policy for their employ-
ces (Bests Review, 1986; 112-114).

COMPANY POLICIES

To implement these changes,
many firms offer smoking-cessation
programs that support employee
efforts. Metropolitan Life Insurance
Company founded its Center for
Health Help in 1979, and selected
smoking as the first cardiovascular
risk factor to be addressed. Two thou-
sand four hundred emplovees
smoked, and a variety of programs
were offered to help them quit. Met-
ropolitan estimated that smokers cost
$336 1o $601 per vear in expenses,
plus 33% to 45% extra in absen-
tecism. After a four-vear campaign to
reduce smoking, Metropolitan
declared a six dollar return for every
one dollar it invested in smoking ces-
sation (Employee Benefit Plan
Review, 1986; 41(4):68-72).

Texas Instruments, Incorporated,
prohibits its 20,000 emplovees from
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~ Smoking Statistics

annually.*

related.
lung disease.

annually.

Cigarette smoking remains the single largest source of preventa-
ble morbidity and mortality in the United States.
® Smoking contributes to an estimated 360,000 premature deaths

e Approximately 30% of annual deaths are from coronary heart
disease, which is linked to smoking.

® Approximately 30% of annual cancer deaths are smoking

® 62,000 deaths are from smoking-related chronic obstructive

® Fires caused by cigarettes claim approximately 1,500 lives

combined.
Fielding, 1985a.

*This figure exceeds the total number of Americans killed in Vietnam, Korea, and World War 1

smoking in all work areas except for
one lounge per facility (Business Insur-
ance, September, 1984; 12-13). When
the company initiated this policy, the
number of people participating in the
smoking cessation classes increased
tenfold.

Other companies have also tuken a
strong position to discourage the 30%
to 40% of their emplovees who
smoke. Connecticut Mutual has ban-
ned smoking from common areas for
over two years and is now planning to
establish a2 smoke-free workplace.
Actna Life and Casualey has limited
smoking in general access areas, with
smoking in private offices only if non-
smokers agree. New England Life
forbids smoking in conferences and
classrooms. The management dining
facility is smoke free and the em-
ployee cafeteria has a small smoking
area. To support the efforts of
smokers, these companies subsidize
smoking cessation programs for both
emplovees and their spouses
(National Underwriter; 1985; 89(40):
28-29).

Sentry Insurance introduced a new
smoking policy to its 10,000
emplovees as a result of concerns
expressed by various emplovees.
The company has an extensive well-
ness program and was experiencing
conflict between smokers and non-
smokers. In concern for the health of
its emplovees, a policy that favored
nonsmokers was established. Smok-

ing was banned in meetings, con-
ferences, restrooms, and most areas
of the cafeteria, while limiting smok-
ing to individual desks. Air quality
was monitored and smoking cessa-
tion programs were offered to both
emplovees and their family members
(Fersonnel Administraror, 1984; 29(12):
12-14).

Pacific Northwest Bell Telephone
Company, with 15,000 emplovees,
bans smoking in all of its facilitics.
The company offers several tech-
niques to help its emplovees quit,
including acupuncture, hypnosis,
behavior modification, aversion ther-
apy, nicotine gum, motivational train-
ing, and vitamin therapy (Business
Insurance, September, 1984; 12-13),
Prior to the ban, 231 people took
advantage of these programs. In the
first 18 months of the ban, 1,591
emplovees and spouses participated.
The average cost of these programs
per employvee was $140, for a total
cost of over $224,373. The compan:
normally spends $50 million on grouy.
health care benefits per vear (Busines.
Insurance, September, 1984; 12-13).
Since smoking is the number onc
cause of preventable disease, Pacific
Northwest Bell Telephone Company
expects to realize considerable sav-
ings in future health care benefit
through its investment in smokin;
cessation.

Cigna Health Plan of Arizona, :
health maintenance organizatior
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employing 2,000, felt that to be in the
health maintenance business and not
protect its own workers was contra-
dictory. Consequently, it banned
smoking in all of its facilities (Business
Insurance, September, 1981; 12-13).
Stride Rite Corporation in
Cambridge also banned smoking in
all of its plants due to health and
welfare concerns (Business Insurance,
September, 1981; 12-13). On April 27,
1984, Boeing Company became the
largest corporation in the United
States to provide a smoke-free work
environment. President Malcolm
Stamper realized that the company
was providing a better atmosphere for
its high-tech machinery than it was
for its 85,000 employees. Prior reg-
ulations regarding smoking were in
areas where drifting smoke posed a
hazard to delicate computer equip-
ment or food processing facilities.
Only recently have such issues as em-
plovee health, morale, and produc-
tivity begun to impact smoking pol-
icies (Personnel Journal, 1984,
63(9):53-58).:

Boyd Coffee Company in Port-
land, Oregon, banned smoking for all
emplovees, visitors, and customers
because of rising concerns about pas-
sive smoking and because tobacco
spoiled the aroma of roasting coffee
beans. Perhaps because of the
swiftness of the change, the local
Teamsters Union filed a grievance.
Boyd had wanted to limit smoking to
individual’s cars, but binding arbitra-
tion ruled that the space was too con-
fining and posed a health hazard.
Consequently, smoking was permit-
ted throughout the parking lot (Pr
sonnel Journal, 1984; 63(9):53-58).
Unions usually do not challenge such
bans as they are in favor of improved
worker health and safety.

Changing attitudes are also being
seen in the military where the
Defense Department has established
a goal of reducing smoking to 25% by
1990 (Knuth, 1986). New policy bans
smoking at all times during basic
training, in all auditoriums, class-
rooms, and conference rooms.

Westlake Community Hospital in
Iltinois has recently opted to create a
positive role model by maintaining a

Smoking Policies
IN SUMMARY
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Developing Corporate Smoking Policies. Gaughan, S.E. AAOHN

Health care costs continue to escalate, forcing corporations to
consider the alternative approach of investing in wellness.

Instituting a nonsmoking policy has proven financial benefits
for many companies. it also demonstrates concern for the
protection of the nonsmoker from passive smoke.

There is a strong role for the occupational health nurse as an
advocate for smoking bans, and as a supporting resource for
the employee who wishes to quit.

smoke-free staff. The hospital now
hires only nonsmokers and prohibits
smoking in all offices and lounges.
Client and visitor smoking is limited
to specific areas and support is pro-
vided for smokers who wish to quit
(Knuth, 1986).

EMPLOYEE INCENTIVES

Providing financial incentives is
another technique that business has
utilized to enhance smoking cessa-
tion. The immediacy of this reward
may be more effective than the fear of
health consequences that may take
20 years to develop. Cybertek Com-
puter Products, Incorporated calcu-
lated that an average smoker cost
them $675 a vearin lost time (/ndustry
Week, 1982; 212(4):101-102). Con-
sequently, the company offered its
employees a $500 “health bonus™ if
they quit smoking for a vear. Thirty-
two of the 140 employees have col-
lected (Business Week, May, 1978; 68).
Speedcall Corporation pays its work-
ers a seven dollar bonus for each week
they do not smoke. Last vear, the
company paid out $9,828 but was
rewarded by its insurer with a 5% rate
reduction in its emplovee health care
plan. At Intermatic Incorporated in
Illinois, President James Miller bet
his 800 emplovees $100 each to stay
off cigarettes for a year—25 col-
lected. Workers at Norweco in Wash-
ington who do not smoke are paid an
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extra $10 per month. Reformed smok-
ers at Neon Electric Corporation in
Houston make 50 cents extra an hour.
Bonne Bell Cosmetic Company in
Lakewood, Ohio, pays its workers
$250 after six smoke-free months and
Merle Norman Cosmetics in Los
Angeles has distributed $10 quarterly
bonuses for not smoking (Business
Week, May, 1978; 68).

Riviera Motors, Incorporated took
a strong approach to reduce smoking
among its 650 workers. It began a
campaign to refocus attention on
wellness, including smoking cessa-
tion classes, exercise programs, and
health information. The company
also gave a $200 bonus to each person
who stopped smoking fora vear. Four
vears later, the smoking rate was
down from 48% 10 17% (Personnel Jour-
nal, 1984; 63(9):53-58). Warren
Freed, president of Mohoning
Culvert Company, pays his
employees $1,000 for a vear and $500
for the second vear of smoking cessa-
tion. Only four of the 19 original
smokers continue (/ndustry Week,
1982; 212(4):101-102). The company
believes the decrease in absen-
teeism, workers' compensation
claims, and insurance claims are well
worth the $17,000 program cost.

SUMMARY
There is little dispute regarding
the dangers of smoking. The liter-
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ature is replete with studies that
repeatedly document the physiologi-
cal effects of cigarette smoking.
However, this knowledge does not
seem to be well expressed in new
behaviors. Millions of Americans
continue to smoke, and many corpo-
rations continue to accommodate
smokers.

New incentives introduced into
the system, however, are beginning
to produce a shift in the balance. Ris-
ing price tags for health care have
forced corporations to view smoking
cessation and employee wellness as
cost-effective mechanisms for finan-
cial control. Numerous companies
have discovered that the smokers are
too expensive to maintain. Not only
are they less healthy and less produc-
tive, but they have become an
occupational hazard to coworkers.
The recent fear of litigation seems to
have tipped the scales in favor of the
nonsmoker.

The time is ripe for nonsmoking to
become a corporate policy. The
occupational health nurse is in a posi-
tion to spearhead this drive. Few
opportunities afford the nurse such a
chance to serve both the emplovee
and the emplover without bias.
Smoking cessation is a vehicle for
improved emplovee health as well as
enhanced corporate finances. The
future viability of the occupational
health nurse’s role may depend on her
ability to maximize just such oppor-
tunities.
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SMOKING AT THE WORKPLACE
The Changing Legal Situation

THE LEGAL SITUATION: AN OVERVIEW
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Employers--in increasing numbers--are asking for gdidance about their legal
responsibilities relating to smoking in the workplace. And nonsmokers inquire
about their legal rights on the job.

This general summary is not a legal treatise but instead provides an overview
of the legal situation as of mid-1983. None of the information should be considered
as a substitute for legal counsel or as in-depth reporting of legislation on the issue,
which varies in states and localities.

Lung Associations are educational organizations and do not counsel employers
or employees about legal actions. However, the American Lung Association
believes it is important for everyone involved in worksite settings to understand
how rapidly the legal situation concerning smoking is changing.

Numerous compensation awards for unemployment, disability, and medical
retirement have been made to nonsmokers. Union grievances--even at the
arbitration level--have been won by nonsmokers. Every employer permitting

i smoking in work areas could be vulnerable to all these legal actions by nonsmoking
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® The 1976 case of Shimp vs. New Jersey Bell--the first
legal challenge to smokers in the workplace--is the corner-
stone of a growing body of law which favors the right of the
nonsmoking employee to a work environment free of
tobacco simoke. Legal opinion rendered in civil actions and
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administrative law cases has unanimously accepted the legal
and medical definition of tobacco smoke as an occupational
health hazard.

An employer's liability actually increases by permitting workplace smoking.
In every state except Louisiana the employer is subject to civil action under the
common law duty to provide a work environment reasonably free of recognized
hazards and to protect the employee from avoidable perils.

In addition, the National Rehabilitation Act of 1973 requires reasonable
accommodation for nonsmokers who quallfy as handicapped when exposed to
secondhand smoke.

0 what is an employer's liability _if smoking is
restricted? Can smoking be banned?

0 May an employer hire only nonsmokers without
jeopardy? "

These two questions are being asked more frequently. The answer to both is
that the employer is much more likely to be sued successfully by the nonsmoker
than the smoker. ,

There is no legal precedent for a smoker prevailing in a quest to harm co-
workers by smoking. The courts have never yet supported anyone's right to impose
a health risk on others. In our courts anyone can seek to file suit; but the
consensus of legal opinion is that no smoker would prevail in the legal climate
today, unless a labor contract was violated.

 This appears to be the current legal consensus: When no labor contract

exists, the employer has the right to eliminate smokmg on company premises
- and--even--hire only nonsmokers.

EXISTING LABOR CONTRACTS

What is the employer's legal right to implement a smoking ban in all work
areas when a labor contract exists?

Some lawyers are of the opinion that the employer has a duty to bargain
before making a unilateral decision to initiate the policy--if the union does not
concur with the policy. The reason lawyers give is that a smoking ban would
constitute a change in conditions of employment, or working conditions.

is specific language in the contract outlining the right to smoke in certain areas or
at certain times. -
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It is qgood advice to the employer, however, to inciude the union in
formulating guidelines since its support (or at least neutrality) can be helpful in
moiding employee attitudes.

O The widely reported Johns-Manville cases ended in the courts because the
company banned smoking on the premises, and the union claimed a contractual
right to smoking areas. One case was heard in Massachusetts, where the judge
ruled in favor of the ban that the company had an obligation as well as a right to
protect its employees on company premises. The other, in contrast, was won in
Texas by the union when the court ruled that the company had to provide smoking
areas for breaks--as a consideration for addicted employees (this one is being
appealed by the company).

@ An April, 1983 decision by the Commonwealth of Pennsylvania Court is a
good example of what can happen if an employer does not mount an educational
program before implementing a smoking restriction policy--and does not make a
case for the health hazards of passive smoking. The Venango County (Pa.) Board of
Assistance was first advised by the Pennsylvania Labor Relations Board--and'then
by the Commonwealth Court--that it must rescind its smoking restriction policy
because it had "violated its statutory obligation to bargain (with the union) a
change in working conditions."

Although the Board presented little evidence of the health risk to nonsmokers
as the basis for its action, the dissenting judges in the split decision (4 -to 3) based
their dissent on the existence of a health hazard.

Legal opinion is that the Board would have won if it had made a stronger case
for the health issue. (Several years ago the same court ruled in favor of the
Chambersburg School Board's smoking ban because the health issue was a primary
factor and the teachers were seen as role models.)

0 A lack of health evidence was the significant factor also in another ruling,
this one by the District of Columbia Court of Appeals on May 5, 1983 in the case of
Adel Gordon vs. Raven Systems & Research Inc. While Ms. Gordon did present
some evidence as to her own sensitivity to second-hand smoke, she "presented no
scientific evidence of the deleterious effects of tobacco smoke on nonsmokers in
general.” The Court contrasted the case to the Shimp case, stating that "in Shimp
the court took judicial notice of a plethora of scientific studies and affidavits of
medical experts before concluding that cigarette smoke posed a serious health
threat to all workers," - The message to be learned from this case is that any
petition for accommodation of a non-smoking employee should be based on the
premise that passive smoking is harmful to everyone in general and the sensitive
nonsmoker in particular.

The only defense offered--by smokers or unions--in the common law suits
has been that of "OSHA pre-emption," an argument stating that the courts should
not rule but require the employee to seek relief through OSHA. Since OSHA has no
standards for tobacco smoke, the courts have unammously agreed that the common
law can be used to give protection to employees in jeopardy.
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* Common Law

PROTECTION OF NONSMOKING EMPLOYEES

The legal situation in which an employer places himself or herself by
permitting workplace smoking can be divided into several categories. While there
are many other cases in each category than those listed here, the cases used in this
summary are those which best illustrate the issues.

£

Th"e common law responsibility is clearly defined as requiring the employer to

" provide a work environment reasonably free of recognized hazards. 'Any employer

who has exhausted administrative remedies (formal requests to management for a
smoke-free work area and the grievance procedure if a union is involved) can then
seek protection from the court in a civil suit if no standards or policy exist.

B In 1976 the first case to use this old premise of
. common law to deal with tobacco smoke was Shimp vs. New
Jersey Bell. Mrs. Shimp won a permanent injunction in the
New Jersey Superior Court requiring the telephone company
to restrict smoking in all work areas and confine smoking to
a designated lounge. There was no appeal and the case has
since been the basis of all legal decisions favoring non-
smoking workers.

0 In 1982 an appellate level decision in the Missouri
courts in the case of Smith vs. Western Electric upheld the
findings in the Shimp case, sustaining the employee's right
to sue under the common law for a smoke-free work
environment. That case will be reasserted at the trial level
in 1983, unless the employer decides to make the necessary
accommodation for the plaintiff, Paul Smith.

This means that Mr. Smith can bring suit at any time
unless his employer decides to make his working environ-
ment hazard-free. Since there was no argument about the
medical evidence of second-hand smoke's deleterious
effect--and the appellate court strongly upheld the
plaintiff's right to ask for protection from the smcke--it is
expected that the plaintiff would win if he is forced to sue.

Other cases have been filed under the common law in
Massachusetts and New Jersey; hundreds have been settled
by mutual agreement before being filed in a number of
states. ) _ o :

St
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Rehabilitation Act of 1973

This Act requires employers to make "reasonable accommodation” for
handicapped employees; and two recent federal decisions have declared
employees--who are extremely sensitive to secondhand smoke--as handicapped.

o In the August, 1982 case of Vickers vs. Veterans
Administration et al in Seattle, Washington, the nonsmoking
employee who had an adverse reaction to tobacco smoke
was granted handicapped status and the employer was seen
as having made reasonable accommodation by significantly
reducing the amount of exposure (relocating his desk, asking
smokers nearby to refrain, opening window, etc.).

The Merit Systems Protection Board had set the precedent for such a decision
by ruling in June, 1981 that Leroy Pletten of Warren, Michigan was handicapped
(Pletten vs. U.S. Armv). Experiencing asthma episodes in the presence of tobacco
smoke, Pletten was granted reasonable accommodation which prohibited smoking in
his entire Division where he as a civilian personnel specialist. Even though other
administrative procedures have prevented Plett2n from returning to work in the
smoke-free environment, the ruling stands as precedent.

Most employees who are impaired only in the presence of tobacco smoke
seem to reject the handicapped label and seek another course. HNevertheless
employers should be advised that discrimination suits can be brought against them
by nonsmoking employees. Employee claims can be filed directly with the Equal
Employment Opportunity Commission of a state or the Federal government, or suit
can be brought directly in the courts.

Administrative Law

Unemployment and Worker's Compensation

Since 1976 employees in increasing numbers are being awarded claims for
.passive smoking illnesses and loss of jobs.

0 Harriet Brooks vs. Trans World Airlines & Liberty
Mutual Insurance paid worker's compensation to an airline
stewardess in 1976 because she "sustained an industrial
injury” caused by an allergic reaction to the inflight cabin
air containing tobacco smoke.

0 1n 1981 a New Jersey secretary was forced to resign
her job as she suffered severe eye irritation and headaches
from constant exposure to second-hand smoke (Linda A.
Apell vs. Moorestown Board of Education). She was found to
have had '"good cause attributable to the work for
voluntarily leaving such work" and was awarded unemploy-
ment compensation on appeal.
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Disability

The first disability case awards were in 1976 and 1977 and have been used as'

precedent in succeeding cases. In California the Supreme Court ruled that an
employer was liable for one-third of the disability award made to a man with
emphysema because the employee had been on the job that portion of each 24-hour
day--and had been permitted by the employer to inflict this harm on himself
(Fuentes vs. Workmens Compensation Appeals Board).

A senior Social Security Administration employee in Baltimore was awarded
75% of his salary in compensation for physical ailments caused by passive smoking,
even though he could perform the job if the smoke had been eliminated.

O Filedin 1980, the case of Irene Parodi vs. the Merit
Systems Protection Board was finally decided in 1982 in
California when Ms. Parodi was granted disability retire-
ment unless the government offered her a "suitable job"

within 60 days. The reason for the decision in her favor was .
that she could not "perform her job due to its location in a
smoke-filled office." The Defense Logistics Agency had -

consistently refused to relocate her, restrict smoking, or
grant her disability retirement.

Dismissals

Employers today are on shaky ground if they dismiss without other cause any
nonsmoking employee who complains about having to work in a smoke-filled
environment.

0 In 1981 a Minnesota jury (composed of three smokers
and three nonsmokers) awarded social worker June Anderson
approximately $4,500 in compensatory and punitive damages
for having been fired after she complained to her depart-
ment head about the "cloud of smoke" in her office. She
also complained to the Health Department, which cited the
agency with violations of the Minnesota Clean Indoor Air
Act; Ms, Anderson's retaliatory termination followed.

o The case of Hentzel vs. Singer Corporation, filed in
California in 1982, stated that patent attorney Hensel was
fired for complaining constantly about a smoke-filled work
environment. He filed suit on the basis that he had not been
dismissed for just cause; his position was upheld by the
appellate court and a trial will be held in mid-1983 to seek
reinstatement. The appellate court also indicated that he
could sue for monetary damages as a result of "intentional
infliction of emotional distress" by management in harassing
him about the smoking issue.
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This growing protection for nonsmokers is important since many fear to file
any action or even make formal complaints {0 m3anagement because of the threat
of dismissal. The professional or managerial employee appears to be especially
vulnerable to retaliatory actions that can be disguised as unrelated to the smoking
issue--and thereby escape the protection of the court or administrative law
agency. The trauma of entering into any kind of open adversary relationship with
an employer, always with the fear of dismissal present, seems to be the reason so
few cases have ever reached the courts.

Labor Union Activity

Until recently, labor unions have not represented the health rights of
nonsmokers; but the tide is turning. Many unions willingly represent nonsmokers in
seeking smoke-free work environments where regulations or policy exists. In
situations where there is no stated policy, unions usually seek special accommoda-
tion for the nonsmoker rather than ask for a restricted smoking policy. Unions
such as the American Federation of Government Employees and the National
Treasury Workers Union have carried cases to arbitration (a procedure where
impartial labor law professionals hear both arguments and render a decision, which
is normally binding on all parties), :

One such case is that of Margaret Wells, an employee of the Department of
Labor and member of the American Federation of Government Employees. Wells is
acutely sensitive to tobacco smoke. She was granted interim relief by an
arbitrator to protect her in the workplace while the case is being heard. A 1983
decision is expected; and lawyers for ASH (Action on Smoking and Health) are
representing both Wells and the union in the proceedings.

Of great concern to organized labor are decisions such as the 1981 ruling in'

the North Carolina Supreme Court stating that a textile worker need not be
compensated for the portion of her disabling lung condition caused by her own
smoking. Elsie Morrison's condition--byssinosis or "brown lung"--was caused by
her exposure to cotton dust but exacerbated by her smoking for at least 20 years;
and her compensation award was cut almost in half. Labor's fear is this: its
recognition of the hazards of smoking will conflict with its constant battle to
eliminate industrial pollution and to win compensation for members with
industrially-caused respiratory disease.

LEGAL ACTIONS BY SMOKERS

The only case in the courts today involving a smoker challenging a ban on
workplace smoking is in Massachusetts.

0 In January 1983 suit was filed by an exemplary nonsmoking employee of the
State of Massachusetts (Marie Lee vs. Massachusetts Public Welfare Department),
seeking a ban on work area smoking. Lee won a temporary restraining order on
January 12 on the basis of her affidavit and that of her allergist attesting to the
medical harm she was suffering.
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When court reconvened on January 20 so the judge could determine if he
should continue the restraining order until the trial date, a smoking employee was (‘
permitted to intervene formally. (It should be noted that anyone affected by .
litigation has a legal right to assert a claim--even if it is not a "good" one.)

In this case the smoking employee asked that the restraints be lifted because
as an addicted cigarette smoker she could not perform her work without jeopardy
in a smoke-free environment. When the judge did permit smoking again in Lee's
workplace until a trial was held, many observors were stunned.

The majority legal opinion is that the judge felt Lee would not suffer
“irreparable harm" by working in a smoky environment until the trial date and that
it is not unusual to lift restraints when another claim is asserted. The trial will be
of keen interest as the smoker stated at a press conference that she is represented
by three law firms associated with the Tobacco Institute and that the Tobacco
Institute is paying all legal expenses.

Banning Smoking : -

The consensus of legal opinion is that a smoker could not file a winning suit
against an employer who chose to ban smoking in work areas, unless an existing
labor contract--with specific smoking language--was violated.

When lawyers at the Equal Opportunity Commission in Washington were
questioned about the possibility of discrimination suits filed by smokers, they could
see no way such a claim could be sustained. There were no other viable courses of
action by smokers which were considered worthy of consideration. ' (

Hiring Nonsmokers

The question of hiring only nonsmokers receives a similar answer relative to
potential litigation: it is most unlikely a smoker's suit would prevail.

There is especially solid ground for not hiring smokers when aerobic capacity
is a factor affecting job performance or when the risk of fire is great. The concept
is presently being tested in the California courts relative to a San Mateo Fire
Department decision not to hire smokers and to initiate on-the-job restrictions for
existing employees. The Fire Department's position is that smoking impairs job
function through reduced lung capacity; and the Department is expected to prevail.

The desirability of an across-the-board rule not to hire smokers has won
increasingly wide support in the business community for economic reasons. A good
argument has been made that employers do have a right to hire those expected to
perform the job most satisfactorily; and one key factor is good health. Previous
employment information provided by job applicants would normally give some
indication of a predisposition to impairment and substantiate a rejection on the
basis of poor attendance or performance. If an applicant wants to quit smoking in
_order to be hired, this would then become a condition of employment and a return
to smoking would constitute grounds for dismissal.
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Bearing in mind that the legal system dc=s rermit anyone to file suit for any
reason--no matter how frivolous it might appear--smoking employees can sue; but
it is very unlikely, in many lawyers' opinions, they will ever be able to make a
viable case for an addict seeking to harm others while indulging in a habit that
costs the employer wasted time and money.

THE CLIMATE OF THE COURTS

Employees who have sought and failed to find relief in the courts--from
smoking at the workplace--have done so because of some technical lack in the suit
or because they chose the wrong premise of law. The suit by a Federal employees
group in the late 1970's was lost because they had filed prematurely without taking
prior administrative action.

The 1981 suit by Anthony Kensell against the State of Oklahoma Department
of Human Services was filed on constitutional grounds and for monetary damages in
both state and federal courts; the federal suit was denied and is on appeal while the
state suit is held in abeyance. Majority legal opinion is that there is no
constitutional basis for litigation in the occupational health setting.

In the common law setting, however, the tenor of the courts increasingly
supports the right of the nonsmoker to seek relief without waiting until the
exposure has resulted in "full-blown" disease or injury.

The most recent authoritative outline of the employer's responsibility is
found in the unanimous 1982 opinion of the Missouri Appellate court:

", .. .the tobacco smoke of co-workers smoking in the
work area is hazardous to the health of employees in general
and plaintiff in particular. The allegations also show that
defendant (employer) knows the tobacco smoke is harmful to
the plaintiff's health and that defendant has the authority,
ability, and reasonable means to control smoking in areas
requiring a smoke-free environment. Thereby, by failing to
exercise its control and assume its responsibility to
eliminate the hazardous condition caused by tobacco smoke,
defendant has breached and is breaching its duty to provxde
a reasonably safe workplace. . . " .

It is expected that such strong language from a court in a state considered
conservative will have great impact on corporate decisions of the future and cause
them to give even more consideration to the health needs of nonsmoking employees
to avoid litigation.

Both employer and nonsmoking employees should become aware of this
favorable climate in the courts to enhance the nonsmoker's chances of achieving a
smoke-free work environment through negotiation. This information is intended as
educational background rather than as encouragement of individual litigation. The
‘heavy expenditure of time and money, coupled wilth the emotional strain reported
by all those who have gone to court, make litigation a remedy to be used only as a
last desperate resort.
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THE ROLE OF LUNG ASSOCIATIONS

The American Lung Association believes it is important for everyone involved
to understand how the legal s:tuation concerning smoking at the workplace is
changing. -Those changes have an impact on management, unions, smoking and
nonsmoking employees.

Long before any legal acticns are considered, however, there are a variety of
actions nonsmokers--who are distressed by smoking on the job--can take. They
can encourage employers to estzblish company policies to protect nonsmokers; and
Lung Associations can help comganies select policies most appropriate for them.

Lung Associations can alsc acquaint managements and unions with the cases
highlighted in this publication.

To encourage company policies, employees can speak to their supervisors and
personnel departments. In a recent study of 10,000 nonsmoking office workers

23

0 more than 50% reported difficulty working near a smoker

another 36% said thev were forced to move away from their
desks or waork stations because of passive smoking

Many personnel departments now report the issue of smoking at work is the
single, most frequent complain: brought to management. And management is
responding. Nonsmokers make up two-thirds of the workforce.

Employees can suggest that the company undertake surveys to find out how
most employees feel about the issue, even what solutions they might propose.
Employees, of course, can also tzke personal action: by letting co-workers know
they are bothered by smoke anc by putting signs at their desks requesting others
not to smoke near their work stat:ons.

Many companies--whether ‘ney have unions or not--have quality of worklife
committees. Employees can sutmii ideas and ask that the issue of smoking be
reviewed. When unions are inve:ved--particularly if they have safety and health
directors--the topic can be cons::ered. Lung Associations may be able to provide
key information about the hazar:  o! secondhand smoke and assist management and
unions Lo work together to develc. policies to protect nonsmokers.

Although some companies °.i!l view the nonsmoker who is distressed as a
trouble-causer, more and more ¢ mpanies now see smokers as the source of the
particular problem. These comg nies have taken action to support the needs and
requirements of the nonsmoker- «~hen those conflict with those of the smoker.
- The shift is a dramatic one wi : long-term implications for a healthier, more

smoke-free workplace.

Helping companies take tr. :e actions--and also offer effective, nationally
tested programs to help smoker. quit--are vital services Lung Associations can
provide for companies acraoss the © zuntry.

6/83
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-- This general summary was prepared for ALA with special
assistance from Environmental Improvement Associates --

- 45 -



SENATE HEALTH & WELFARE
EXHIBIY N0 #
wE___ 27/ 57
BUL W0 SE 42C

The Honorable Tom Hager, Chairman
Senate Public Health, Welfare
and Safety Committee February 16, 1989

Mr. Chairman;

As a member of the Rocky Mountain States Tobacco Free Challenge,
I am very much in favor of the Senate Bill #426 which would allow
all businesses the opportunity to declare their entire areas
"Smoke Free". There currently is no such provision in the Montana
Clean Indoor Air Act causing confusion to many area businesses.
Many such businesses have already declared themselves "Smoke
Free” and are concerned about the possibility of being challenged
on the subject because they are not operating under the
guidelines of the law as it now reads.

It is important to note that this only allows for the option and
in no way limits the business to an unpopular policy.

This ambiguity has existed too long in the Montana Clean Indoor
Air Act and it is time that this point was clarified, therefore,
please accept this written testimony in overwhelming support of
Senate Bill #426.

Thank you.
A

Dr. John R. Burgess, M.D.
Rocky Mtn. States Tobacco Free Challenge
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‘Testimony on Senate Bill 426 mﬂ‘
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Mr. Chairman and Members of the Committee, I am Dr. Donald
Espelin, Chief, Preventive Health Services Bureau of the State
Department of Health and Environmental Sciences.

I am writing in support of Senate Bill 426, a bill that deals with
the use of tobacco as a public health and safety issue.

Ve have known for many years that involuntary smoking is extremely
dangerous to non-smokers. A study by A. Judson Wells, Ph.D.,
entitied, '"An Estimate of Adult Mortality In The United States
From Passive Smoking' was released on December 2, 1988, in the
journal, Environmental International.

Wells calculates that an estimated 46,000 deaths occur each year
in this country from diseases induced by passive smoking. He
further breaks this figure down by specific diseases: 3,000 deaths
due to lung cancer; 11,000 deaths due to other cancers; and 32,000
deaths due to heart disease. Wells' study, a new statistical
evaluation of existing data, is not based in original experimental
research, but bn exhaustive review and analysis of past studies.
This study is yet another affirmation of the conclusion of the
U.S. Surgeon General's Report of 1986, that stated environmental
tobacco smoke is harmful to non-smokers.

Senate Bill 426 effectively and simply, provides for those
interested in designating an area completely smokefree, an
opportunity to do so. Simply stated, smokers have a right to
create their own gas chamber, but they don't have a right to trap
others in it.
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-eN.JE HEALTH & WELFARE
EXHIBIT NO.—.._ 77
TESTIMONY OF DREW DAWSON DATE.. 2/ /7 &2

EMERGENCY MEDICAL SERVICES BUREAU  gur jo. ¥ 5
MONTANA DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

Mr. Chairman and members of the committee. I am Drew Dawson,
Chief of the Emergency Medical Services Bureau within the
Department of Health and Environmental Sciences.

The bill is presented as a recommendation of our Emergency
Medical Services Advisory Council. In December, 1988, the concept
of this legislation was presented in a series of public
information sessions throughout Montana and received wide-spread
support.

Emergency services workers, including law enforcement personnel,
firefighters, ambulance service personnel, emergency medical
technicians and others work under very adverse circumstances. We
encourage and train emergency services personnel to take good
safety precautions against exposure to communicable disease.

This includes the use of rubber gloves, the use of masks for
mouth to mouth resuscitation, and other techniques toc minimize
exposure to communicable diseases.

However, these techniques are fraught with difficulty in the
field. There is often poor lighting? broken glass, gasoline,
iagaed metal and other factors which make adequate protection
almost impossible. The patients are frequently bleeding profusely
and it is often necessary to do mouth to mouth resuscitation.

Despite the best intentions, it very often logistically
impossible for emergency services personnel to totally protect
themselves from exposure to a potential communicable disease.
This entire issue has been recently reinforced by reports from
both the U.S. Fire Administration and by the Center fcr Disease
Control.

When a patient is diagnosed as having an infectious disease, it
is very easy to forget the emergency services workers who cared
for the patient - often without adequate protection. This bill,
patterned after one adopted in Massachusetts, places certain
responsibilities with both the emergency services worker and with
the health care facility. It is an effort to assure that
emergency services workers are notified on a '"need to know

basis" of their exposure to an infectious disease.

It would work like this:

1. If an emergency services worker sustained an
unprotected exposure, he would fill out a standard, and
uniform statewide fotm and present this to the health
care facility. This would be presented only when the
emergency services worker sustained an unprotected

1
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exposure - not for every patient.

If a physician determines that the patient in question
has an infectious disease and that the unprotected
exposure is capable of transmitting the infectious
disease, he would notify the health care facility.

The health would then notify the emergency services
workers who had submitted an unprotected exposure form.
This notification would include standard information
about suggested medical treatment and medical
precautions.

Confidentialityv is essential. The bill contains
criminal penalties for violation of patient
confidentiality.

The Department of Health and Environmental Sciences would, by

rules:

i.

Define an unprotected exposure. In Massachusetts this
includes: :

a. Puncture wounds including those resulting from
needles, glass or sharp objects contaminated with
blood, or human bites.

b. Blood to blood contact with an open wound - such
as an open cut, sores, rashes, etc.

c. Mucous membrane contact - such as might occur with
mouth to mouth resuscitation, eye splashing with
infected fluids such as blood, sputum, and other
body fluids

Define the list of infectious diseases. Examples used
in Massachusetts include:

a. Hepatitis B Virus infection

b. Meningococcal infections

Cc. Active tuberculosis

g. Haemophilus Influenza B (HIB) disease
e. AIDS

Develcp the standard, statewide form for emergency
services personnel tb report an unprotected exposure.

Define the accepted medical precautions and recommended

2
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treatment the health care facility would provide to
emergency services workers who sustained an unprotected
exposure to a communicable disease. ;

We believe this is a necessary bill to protect the health of
emergency services workers throughout Montana. It protects the
confidentiality of the patient while still assuring emergency
services workers are provided with essential information about
their exposure the infectious disease. It places responsibility
with the emergency services wcrker, with the health care facility
and with the physician. I would urge your support of this bill.

P



SEN/ATE HEALTH-{S— LRSI
= ENe

EXuigir wo, O

SB 407
TESTIMONY OF DREW DAWSON, CHIEF
EMERGENCY MEDICAL SERVICES BUREAU
MONTANA DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

Mr. Chairman, and members of the committee. I am Drew Dawson, Chief of the
Emergency Medical Services Bureau in the Department of Health and Environmental
Sciences. I am pleased to testify as a proponent of Senate Bill 407 which was
introduced at the request of the department.

For several years an Emergency Medical Services Advisory Council, composed of
eighteen different organizations and individuals, has been developing an updated
state emergency medical services plan. The Council has been chaired by Senator
Jacobson.

We have made a big effort to secure the input and recommendations of emergency
medical services providers throughout Montana. Last spring we distributed an
opinion survey to approximately 5,000 EMS providers and local government
officials. In December, 1988, we held public information sessions at ten
locations throughout Montana to solicit public input regarding the Advisory
Council recommendations; the content of SB 407 was included in these hearings.
Based on the survey and the public hearings, we have made a substantial number of
changes to the original recommendations.

As the plan's first priority, the EMS Advisory Council recommended updating the
Montana Ambulance Licensing Law. Their recommendations are reflected in Senate
Bi11 407.

The Montana Ambulance Ticensing law was adopted in 1971, Although the training
and technology of emergency medical services has changed considerably since then,
there has been only one minor amendment to the ambulance licensing law. This law
has simply not kept pace with the advances in emergency medical services.

PROBLEMS WITH EXISTING LAW
There are a number of problems with the existing statute:

*The 1ist of ambulance equipment referred to is a 1967 American College of
Surgeons list. The College of Surgeons has updated their list several times
since 1967. '

*The wording is very vague, contradictory and often unenforceable. Although
jt does not happen frequently, there have been several obvious problems with
ambulance services with which we have not been able to take appropriate
enforcement action.

*There are many details contained in the law which don't allow the flexibility

of change as advances are made inﬁemergency medical services.

*The minimum level of training specified is Advanced First Aid and Emergency
Care. This was adopted prior to the advent of EMT training and other levels
of emergency medical services training and certification.

1
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*The statute refers, only to Basic Life Support ground ambulance services. It
does not allow for different types and levels of ambulance service - e.g.
allowing for differing requirements for Basic Life Support ambu1ance services
and Advanced Life Support Ambulances.

*While ground ambulances must meet certain minimum licensing standards, there
are no standards for air ambulance services, either fixed wing or helicopter.

*As emergency medical services systems have matured, other methods of
delivering pre-hospital care have developed - such as Quick Response Units and
other types of non-transporting medical units. These units are not required
to meet any minimal standards.

*The method of granting variances from rules is very awkward. Also, there is
no provision for involving EMS providers in advising the department in
enforcement and/or variance actions.

SUMMARY OF SENATE BILL 407

Senate Bill 407 does the following:

*Repeals some of the outdated sections

These sections primarily concern equipment and training requirements.

*Provides for the department to classify, by rule, the various types and levels
of emergency medical services and provides the Ticensure of non-transporting
medical units and air ambulances in addition to the ground ambulance services.

Emergency medical services providers, often volunteers in your communities,
offer essential services. To assure the public health and safety, we feel
there is a need to assure each of the emergency medical services (ground
ambulances, air ambulances, and non-transporting medical units) meet minimum
standards. With the variety of types and levels of services which have evolved
in recent years, there is a need for differing standards for various types and

levels of services.

For instance, advanced life support units, staffed by paramedics or nurses,
clearly have different requirements from units staffed by basic emergency
medical technicians. Helicopter ambulance services, responding directly to
the scene of medical emergencies and accidents, have differing requirements
from fixed wing services which primarily provide transportation between
hospitals or medical facilities. Rural fixed-wing air ambulance services
which occasionally provide transportation services under the direction of
their local physician have differing requirements from full time air ambulance
services which are fully equipped and trained to regularly and routinely
transport critically i11 and injured patients.
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Although each of these situations are different, we feel there should be some
minimal standards for each different type and level of service. Because we
want to build an emergency medical services system throughout Montana, these

standards need to clearly recognize the rural nature of Montana and need to be
"doable". ’ '

The amendments presented require that only those fixed wing services which
provide 1ife support personnel equipment and training would be defined as an
air ambulance. Charter and fixed base operators which provide no special

medical care and provide transportation services only and at the request of a
physician would not be defined as an air ambulance.

Because helicopter ambulance services often respond directly to the scene of
an emergency and because the public needs to be assured of their equipment and
level of training, we propose these services must be licensed.

*Provides authority to the department to investigate complaints and clarifies the
enforcement actions allowed by the department.

Complaints about ambulance services are not frequent. However, when there is
a complaint, there should be the ability to investigate the complaint and, if
necessary, to take appropriate enforcement action. Under the current law,
investigation and enforcement action is nearly impossible. If we receive a
complaint about the type of care rendered on an ambulance, or about ambulance
operations, no matter how flagrant the problem may be, we do not have the
capability to investigate or to assure corrective action is taken.

SB 407 would allow for investigation of complaints and would allow the
department to take several types of corrective action. The legislation also
allows for an appeals process. To assure that there is some peer review, the
proposed legislation provides for an advisory committee of EMS providers to
advise the department and/or the board regarding enforcement actions.

*Establishes procedures for waiver of rules.

Although we will do our best to develop rules which are realistic for Montana,
communities will sometimes be faced with extenuating circumstances which are

beyond their control. For this reason, we strongly encourage a method of
waiving any of the various requirements.

*Provides rule-making authority to the department regarding licensing standards,
classification of services, application procedures and some operational
procedures. .

Some of the suggested rules have already been presented in the state EMS plan
and have been scrutinized in the public information sessions held in December,

1988. Any of the rules will be developed in concert with the persons affected
by them. :
: {

As identified in the Statement of Intent, the rules must reflect the unique
needs of rural Montana and should not be so stringent that the provision of
emergency medical care will unreasonably difficult or expensive. We are very

3
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strongly committed to the development of realistic and reasonable rules for
Montana's EMS providers.

*Provides for a two-year licensing period for all emercgency med1ca1 services
rather than the one-year period under the current law.

OTHER COMMENTS

As we have traveled throughout the state and have solicited input and
recommendations concerning this legislation, there have been several areas which
need explanation to the committee:

We have had numerous discussions regarding the minimum personnel training
requirements (to be established by rule) for basic life support ground ambulance
services. While we originally proposed the requiring of two Emergency Medical
Technicians on ambulance services within five years, the input from field EMS
providers have clearly illustrated this is not currently feasible. During the
public hearing process, and in cooperation with the EMS providers represented, we
arrived at a compromise. We are recommending the rules would require one EMT by
Cctober, 1995, allowing First Responders with supplemental training to serve on
ambulance services and modifying our training program to allow persons to
progress more easily from one level of training to another.

There definitely will be no rules regarding the maximum age or number of miles of
ambulance vehicles.

SUMMARY

This legislation updates the ambulance licensing faw, extends this to air
ambulance and non-transporting medical units and allows for the adoption of
reasonable rules by the department.

Based on all of the public input we have received, and the modifications we have
made, we feel this is a good piece of legislation which would allow the
establishment of reasonable requirements. 1 urge your favorable consideration.

Thank you for the opportunity to testify.



TESTIMONY OF RICK BANDY, PRESIDENT
MONTANA EMERGENCY MEDICAL SERVICES ASSOCIATION

CONCERNING SENATE BILL 407

Mr. Chairman, members of the committee. My name is Rick Bandy. I am President
of the Montana Emergency Medical Services Association. MEMSA is a professional
organization that represents EMTs who serve on ambulance services. We are the
only organization that speaks on behalf of prehospital emergency care providers.
I am also a member of a rural ambulance service in Phillips County.

Senate Bi1l 407 is a long overdue attempt at revising an antiquated law that
causes serious problems for ambulance services.

Fmergency medical services is a young and dynamic field that is constantly
changing. By taking specific regulations out of the law and putting them in the
rules, it allows the state to be more responsive to the needs and changes in
emergency medical services.

Our organization developed a state wide protocol manual which tell EMTs how to
treat different types of illnesses and injuries. MEMSA updates this book of
protocols every two years because our profession is constantly changing and
improving the ways we take care of patients.

Senate Bill 407 would allow the state to be more responsive to the changes in our
field also.

As a member of a rural ambulance service, I have experienced the frustrations of
working with the current, outdated law. We are told that we have to carry
equipment that will not be used and if we do not have that equipment, we have to
spend money to buy it. This 1ist of equipment in the current law is totally
inadequate and does not include minimal 1ife-saving equipment that needs to be
carried on every ambulance.

There are enough checks and balances in the rules process that we are not
concerned about something being included that would be to the detriment of
emergency medical services. It would allow the system to be flexible and
responsive to Montana's emergency medical services system.

The Montana Emergency Services Association urges a do pass recommendation on
Senate Bill 407. :

pre



EMERGENCY
MEDICAL
SERVICES

400 SOUTH CLARK STREET
BUTTE, MONTANA 59701
TELEPHONE 782-8361
Extension 4331

BEAVERHEAD

February 17, 1989

I'm Gary Haigh an EMT from Ennis and I'm here on behalf of EMS
Region 1B Inc. EMS Region 1B is comprised of representatives from
the Anaconda Ambulance, Beaverhead Ambulance (in Dillon), Butte
EMS System, Deer Lodge Ambulance, Ennis Ambulance and Ruby Valley
Ambulance.

First I would like to express a personal opinion. It is time that
the 1legislature start giving serious consideration to emergency
medical services in our state. We have laws requiring fire and
police protection to keep our property safe but there is nothing
that requires the existence of EMS to protect and preserve our
lives. This legislation is a step in the right direction.

EMS Region 1B strongly supports Senate Bill 407. From the
perspective of the rural EMS system this legislation would:

Replace an outdated equipment list for ambulances with a
mechanism to create and update a minimum equipment 1list
that is both practical and functional.

Provide the dedicated EMS volunteer with a greater
opportunity to influence the rules and regulations that
govern their operation.

Establish a clear method through which a service, that
due to lack of funding and\or available volunteers can
apply for and receive a waiver of licensing
requirements.

Create legal standing for nontransporting emergency
medical wunits, better known as quick response units.
This would enable these units to acquire liability and
malpractice insurance.t



EMERGENCY
MEDICAL
SERVICES

400 SOUTH CLARK STREET
BUTTE, MONTANA 59701
TELEPHONE 782-8361
Extension 4331

BEAVERHEAD

Emergency medical services is a dynamic and rapidly

changing field. As o0ld levels of training change and
new training is created our minimum levels of training
for EMS personnel must also be able to change. This

legislation would provide the needed flexibility through
the rule, regulation and public hearing process.

Generally <clarify the EMS Transportation Laws enabling
the average EMS provider to understand them.

For’ these and other reasons EMS Region 1B Inc. actively supports
this bill.

Sincerely

47

Gary ‘R. Haigh
Ennis Ambulance Representative
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» MONTANA STATE LEGISLATIVE COMMITTES

CHAIRMAN ViCE CHAIRMAN
Mrs. Molly L. Munro M. Fred Patien
4022 6tnh Avenue South 1700 xnight
Great Falls. MT 53405 Heienz, MT 59601
(406) 727-5604 14061 2443-3696
February 17, 1989
TO: Senate Public Health, Welfare and Safety Committee

FROM: Owen Warren, American Association of Retired Persons

RE: In Support of SB 407, An Act to Generally Revise and
Clarify the Laws Relating to Emergency Medical Services

The Montana State Legislative Committee of AARP supports this
bill for the following reasons:

In reading the information on the subject furnished by Mr. Drew
Dawson, Chief of the Emergency Medical Services Bureau, we

can agree that a 1971 licensing law and a 1967 standard for
equiping ambulances could hardly meet the standards expected

by the demanding public of today.

We are well informed today of modern technology in life saving
techniques and in life saving emergencies we expect the best,

Therefore, we salute our guardians of life in times of emergency,
for being knowledgable and sensative to these modern day needs

of the publijc.

We recommend you give this your favorable consideration.

Soines coooocnon of Retired Persons P B Soeer NNV Vnhircer D0 D0vaie D00
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Amendments to Senate Bill No. 407
First Reading Copy

Requested by Senator Jacobson
For the Senate Public Health, Welfare and Safety Committee

Prepared by Tom Gomez, Staff Researcher
February 17, 1989

1. Page 2, lines 9 through 10.

Following: "services" on line 9

Strike: remainder of line 9 through "units" on line 10

Insert: "such as fixed wing aircraft which provide life support
services, including medical personnel and medical equipment;
initial response rotary wing aircraft; and nontransporting
medical units. The department shall exclude from regqulation air
transportation services such as charter or fixed based operators
regulated by the Federal Aviation Administration that offer no
special medical services or provide only transportation to
patients or persons at the direction or under the supervision of
an independent physician."

2. Page 4, line 19.

Following: line 18

Insert: The term also does not include air transportation
services such as charter or fixed based operators regulated by
the Federal Aviation Administration that offer no special medical
services or provide only transportation to patients or persons at
the direction or under the supervision of an independent
physician."

-

1 SB040702.ATG
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Amendments to Senate Bill No. 407
First Reading Copy

Requested by Senator Jacobson
For the Senate Public Health, Welfare and Safety Committee

Prepared by Tom Gomez, Staff Researcher
February 17, 1989

1. Page 3, line 14.

Following: line 13

Insert: "(6) It is not the intent of the legislature, in enacting
this bill, to license individual occupations or professions as
contemplated under Title 2, chapter 8, part 2. Instead, this
bill is intended to expand regulation of emergency medical
services. Therefore, this bill is not subject to the
requirements of Title 2, chapter 8, part 2, or 5-4-207, which
requires that a legislative audit committee report be attached to
any bill reported out of a committee of the legislature that
proposes to add to the duties of an existing licensing board
responsibility for licensing of another occupation or
profession.”

1 SB040701.ATG
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CITY-COUNTY HEALTH DEPARTMENT

SeNATE REALTH & Welfapg

" EXHIBIT mﬁ&
DATE___ 2/ 7 /55 |

BILNO__ S5 +/77

February 16, 1989

Senator -Tom Hager, Chairman
Public Health Committee
Montana State Senate
Capitol Building

Helena, MT 59620

Dear Senator Hager,
I am writing in support of SB 437, the AIDS Prevention Act.

As a local public health official, I am responsible for the control of
communicable disease. Control of the spread of HIV, the virus that causes
AIDS, is particularly difficult as we have no vaccine or cure available. We
do, however, have the opportunity to provide education directly to persons
infected and at risk of infection when they present for HIV antibody testing.
In fact, the practice of counseling and testing is the cornerstone of AIDS
prevention activities. .

In our function as one of the state's Counseling and Testing Sites, our
department provides testing only in conjunction with counseling. SB 437 could
extend this communicable disease control measure to persons who present for
testing somewhere other than Counseling and Testing Sites as about 60 percent
of test subjects do in this state.

I strongly urge your committee to promote one of the few communicable
disease control methods we have available to us for the control of AIDS and
favorably recommend SB 437 for passage. Thank you for your consideration of
this testimony.

Sincerely,

Etimimyens

¢ Ellen Leahy, R.N.,
Acting Health Offiger

AN VAL AL YD RAICTAILIL A MAT COCNAND  (ADEY 291 8700



Montana CatholicConference

SENATE HEALTH.& WELFARE
EXHIBIT o7/

oatE____ /5 /£
BILL NN _ %

February 17, 1989

CHAIRMAN HAGER AND MEMBERS OF THE PUBLIC HEALTH
COMMITTEE

I am John Ortwein representing the Montana
Catholic Conference.

Because of the virtually epidemic proportions
of AIDS, we acknowledge the need for cooperative
efforts by private and public entities to discover
ways to treat and cure this disease and to commit
adequate resources for basic research, applied
research and general education.

All of us have the responsibility and
obligation to ensure that persons with AIDS and
their families are cared for compassionately.

Most certainly persons with AIDS, "their families

and their friends need solidarity, comfort, and
support. We believe that the best approach to

the prevention of AIDS ought to be based on the
communication of a value-centered understanding

of the meaning of human personhood. The pretest

and posttest counseling afford the opportunity

to deal with the personhood of each person afflicted
with the AIDS virus.

The Montana Catholic Conference urges
your support of SB 437.
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Amendments to SB 437 ‘ /7 ‘ﬁ;Z
Proposed by Senator Norman BitL NO g
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1. Page 1, ILn. 24, insert the word "predominantly" between "is"
and "spread".

2. Page 1, 1ln 25, to page 2, 1ln 1, strike the remainder of the
sentence beginning with the phrase "a voluntary and informed change
. . .", and insert the following:

"the education of those infected and at risk for
infection."

3. Page 2, 1ln. 2-22, strike subsections (2) and (3) of Section 2,
and insert the following:

"It is the intent of the legistature that education
directed at preventing the transmission of HIV be
provided to those infected and at risk of infection and
to entreat such persons to come forward to determine
their HIV infection status and to obtain appropriate
education.”

4., Page 4, 1ln. 13-25, through page 5, 1ln. 1-3, strike as written
and replace with the following:

"(12) "Pretest counselling" means the provision of
written materials to the subject prior to conduct of a
HIV test. The written materials shall be developed and
provided by the department."”

5. Page 5, 1ln. 4-9, strike the remainder of the subsection
beginning with the phrase "that is directed toward increasing . .
.", and insert the following:

"and includes written materials provided by the
department.”

6. Page 5, 1ln. 17-19, strike "without undue inducement or any
element of compulsion, fraud, deceit, duress, or other form of
constraint or coercion,”.

7. Page 6, 1ln. 1, insert the word "and" between "voluntary," and
"that consent", and delete the following phrase: "and that the law
prohibits health care providers from refusing to provide health
care services solely because a prospective patient will not undergo
an HIV-related test". ¢ ‘

8. Page 6, insert the following sentence below subsection (d):

"The department must develop a form agreement that may
be used for purposes of this subsection."
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9. Page 6, 1ln. 11, delete the word "perform" and insert the word
"request”, and on 1ln. 16, replace "ordering" with "requesting" and
replace "performed" with requested".

10. Page 6, ln. 22, delete the word "refer" and insert the word
"inform", and on 1ln. 23-24, delete the remainder of the sentence,

beginning with the "to a test site that . . . and insert:

"that anonymous testing is avialable at one of the
"Counseling and Testing Sites" established by the
department."

11. Page 6, 1ln. 25, through page 7, 1n. 1, delete the sentence and
insert:

"The results of the test must be given to the health care
provider designated by the subject, who shall inform the
subject of the results in person."

12, Page 9, 1ln. 21-23, delete the sentence beginning, "The health
care provider shall . . ."

13. Page 10, 1ln 2-4, are to be deleted.

e
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TESTIMONY ON SB 437

BY JOANNE SHEARER
I OPPOSE SB 437 BECAUSE IT IS OUT OF BALANCE IN ITS PROTECTION
OF THE RIGHTS OF THOSE INVECTED WITH HIV WHILE LEAVING THE GENERAL
PUBLIC AT RISK. SB 437 DOES NOT ADDRESS THE NEED FOR WIDESPREAD
TESTING TO DETERMINE WHO IS INFECTED WITH HIV AND THE ROLE OF
AGGRESSIVE BUT ACCURATE EDUCATION IN FIGHTING AIDS. FOR EXAMPLE,

SB 437 DOES NOT ADDRESS THE NEED FOR TESTING OF THOSE ARRESTED FOR

DRUG ABUSE AND FOR PROSTITUTION.

I WOULD LIKE TO OUTLINE WHAT I BELIEVE TO BE THE COMPONENTS
OF A RATIONAL AIDS POLICY:
l. A COMPASSIONATE RESPONSE TO HIV INFECTED PERSONS AND THEIR

FAMILIES.

2. EARLY DIAGNOSIS AND TREATMENT OF AIDS SINCE THE SOONER
AIDS IS DIAGNOSED, THE MORE EFFECTIVE IN TREATMENT WITH
AZT AND IN TREATING OPPORTUNISTIC INFECTIONS AND IN

PROLONGING LIFE.

3. WIDESPREAD TESTING SHOULD BE INSTITUED WITH FOLLOW UP
OF PARTNER IDENTIFICATIO% FOR THOSE TESTING POSITIVE.
BESIDES HOMOSEXUALS AND IV DRUG USERS, OTHERS WHO NEED

TO BE ENCOURAGED TO HAVE AN HIV TEST ARE.



SB 437 - PAGE TWO

A. THOSE SEEKING TREATMENT FOR A SEXUALLY
TRANSMITTED DISEASE.

B. WOMEN WHO ARE CONSIDERING BECOMING PREGNANT
AND THEIR SPOUSES.

C. THOSE WHO HAVE HAD MULTIPLE SEX PARTNERS IN
THE LAST 5 YEARS.

4. MANDATORY PREMARITAL TESTING SHOULD BE DONE WHEN 1/10

OF 1% OF THE POPULATION BECOMES INFECTED WITH HIV.

5. PRE-HOSPITAL ADMISSION TESTING SHOULD BE DONE ON ALL
PATIENTS BETWEEN THE AGES OF 15 AND 50 TO ENABLE THE
PHYSICIAN TO PROVIDE OPTIMAL CARE. IF A PERSON TESTS HIV
POSITIVE THEN THE PHYSICIAN CAN PRESCRIBE MEDICATION AND
A TREATMENT PLAN AIMED AT REDUCING OPPORTUNISTIC

INFECTIONS.

6. MANDATORY TESTING OF THOSE ARRESTED FOR DRUG ABUSE OR

PROSTITUTION.

7. A STATEWIDE AIDS COMMISSION COMPRISED OF VOLUNTEERS
FROM THE PRIVATE AND PUBLIC SECTOR TO ADVISE THE GOVERNOR

AND THE LEGISLATURE ON AIDS POLICY.

8. TESTING OF PRISONERS QNLY IF THE STATE PLANS TO USE

THE INFORMATION.



SB 437 - PAGE THREE

THE LAST INGREDIENT OF A RATIONAL AIDS POLICY FOR MONTANA IS
AGGRESSIVE ACCURATE EDUCATION AS EDUCATION AND EARLY DIAGNOSIS ARE
OUR BEST PREVENTIVE MEASURES IN FIGHTING AIDS. WHEN CONDOM
EDUCATION IS PROVIDED, THE RISKS ASSOCIATED WITH CONDOM USE IN HIV
INFECTION MUST BE PROVIDED AS WELL. THERE'S CURRENTLY NOT ONE
SINGLE SCIENTIFIC STUDY THAT DOCUMENTS THE EFFECTIVENESS OF CONDOMS
IN PREVENTING HIV INFECTION. IN FACT, LAST SUMMER THE GOVERNMENT
CALLED OFF A 2.6 MILLION DOLLAR CONDOM STUDY IN SAN FRANCISCO WITH
HOMOSEXUEL MEN SINCE THE TEST SUBJECTS WERE BEING PLACED AT A HIGH
RISK OF AIDS INFECTION DUE TO BREAKAGE AND SLIPPAGE OF THE CONDOMS.
THE PUBLIC HEALTH SERVICE HAS STATED THAT CONDOMS ARE ONLY 70-90
PERCENT EFFECTIVE AGAINST AIDS WHEN A PERSON ENGAGES IN PROMISCUOUS
SEX. PEOPLE NEED TO KNOW THE FACTS ABOUT THE RISKS OF CONDOM USE

AND NOT BE GIVEN A SENSE OF FALSE SECURITY.

EDUCATION PROGRAMS NEED TO STRESS REDUCTION OF HIGH RISK
BEHAVIORS AS THE BEST PREVENTION AGAINST AIDS. THE BEST MEDICAL
ADVICE THAT THE PUBLIC NEEDS TO HEAR IS THIS: TO AVOID GETTING
INFECTED WITH THE AIDS VIRUS, YOU MUST BE IN A BI-DIRECTIONAL,
MONOGAMUS, MUTUALLY FAITHFUL RELATIONSHIP - IN OTHER WORDS - A LONG
TERM SEXUAL RELATIONSHIP WITH ONE PERSON OF THE OPPOSITE SEX. . IN
PUBLIC SCHOOLS, SEX EDUCATION CLASSES SHOULD EMPHASIZE SEXUAL
ABSTINENCE BEFORE MARRIAGE AS THE PRIMARY MEANS OF PREVENTING HIV
INFECTION. JUST AS KIDS ARE TQUGHT TO SAY NO TO DRUGS AND ALCOHOL
AN INTENSIVE CAMPAIGN WITH COOPERATION OF SCHOOL, CHURCH AND HOME

NEEDS TO BE UNDERTAKEN TO TEACH KIDS TO SAY NO TO PROMISCUOUS SEX.



SB 437 - PAGE FOUR
WHAT WE NEED TO FIGHT THE AIDS EPIDEMIC IN MONTANA IS NOT
PANIC OR HYSTERIA BUT A COMMON SENSE APPROACH TO CURBING THE SPREAD

OF THIS DISEASE. PLEASE VOTE NO ON SB 437.

T
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Mr, Ed Kozelek

Director of Governmental Affairs
Ohio Dental Association

1370 bublin Road

Columbus, Ohio 43215-1009

Dear Ed:

Enclosed are excerpts from 1988 laws that permit disclosure of
HIV information to health care providers in certain
circumstances. Thirteen states are represented (California
enacted two laws on the subject). I believe I omitted New York
from the count when we spoke last week,

We have contacted three other organizations looking for
informtaion on confidentiallty/disclosure laws in all 50 states
without success so far. 1I'll keep you informed,

This is, probably the best argument that can be made from the
information available: .

The states appear to have reached a consensus that dentists and
other treating health care professionals should have access to
all pertinent information about their patients' health,
including their HIV status, States that have adopted special
confidentiality protection for AIDS/HIV information, have
overwhelmingly included disclosure to health care professionals
among the enumerated exceptions,

Since the ADA Department of State Government Affairs began
tracking AIDS-related legislation in 1987, the pass rate for
disclosure bills has risen from 50% to over 75%. In 1987,
bills to permit disclosure to health care professionals were
introduced in four states, They were epacted in two. In 1988,
disclosure bills were introduced in 1B states and enacted in
13. Four failed and one bill carried over to 19895.

One of the thirteen states,that authorized disclosure was
California whose AIDS/KIV confidentiality law was considered

the strictest in the nation, The California law now permits
disclosure of HIV test results to the test subject's "providers
of health care... for purposes of diagnosis, care or treatment.”

Telax: 247842 (ADAJUR)



Mr. Ed Kozelek
February 16, 1989
Page Two

A disclosure provision is part of the Uniform Health Care
Information Act adopted by Alabama and Montana. Section 2-104
of the Act permits disclosure of any health care information,
including HIV information, without the patient's authoriziation
on a need-to~know basis to his or her health care provider,

Disclosure laws permit consultation among treating health care
professionals. They permit professionals to share information
necessary for proper diagnosis and treatment of their
patients, For these reasons, disclosure to treating health
care professionals is increasingly recognized as a necessary
exception to AIDS/HIV confidentiality laws,

sipcerely,

[ ]
i [}
Fadhd o
Kathleen Todd
Assistant Director
State Government Affairs

KT:1b
enclosures
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Bryon Asay, Mt. Family Coalition :

The Montana Family Coalition opposes SB 437 because this legislation appraaches

AIDS as a civil rights issue rather than a medical and public health issue. To combat

AIDS we need a temperate and reasonable approach that promotes tried and true tra-
ditional public health methods that have been used frr other sexually fransmitted dis-

eases.

This legislation assumes that if people are provided privacy and confidentiality

of their AIDS status that more people will come forward to be tested. In states where

confidentiality laws have been enacted, there has been no rush for people to come
forward for testing. This is because denial of infection is the main reason high risk
groups are not volunteering to be tested and not because they fear disclosure of the
test results. In New York City a study was conducted on drug abusers on therapy..
They were asked the reasons they had not volunﬁ'ily submitted to an HIV test since
they fell into the high risk category. Twenty percent stated that they did not want
to know, 46% stated "I don't think I've been exposed to HIV" and only 9% stated
they were afraid the information would not be kept confidential. ‘¥t we are basing
this law on the prémise that people will come forward to be tested if we have con-
fidentiality and rights to privacy.

The section of this bill penalizing physicians should be deleted since the doctor .
seldom breaks .the patient's confidence. Where confidence is broken it is broken by

o* «L‘\ TS,

family members or former lovers* In Californig lows penalizing physicians for break-
ing confidence have been overturned since they were not in anyone's best interest.

The confidentiality and rights to privacy section of this law prohibits the practice

of medicine to benefit the patient.

~lL1l

EXtigry No._ ;;7‘-




Our best line of defense against discriminationand punitive treatment of AIDS
sufferers is intensive public education that informs people of the routes of trans-
mission of the AIDS virus. Once employers understand that AIDS cannot be tran-
smitted through casual contfact in the workplace, they have no fear of continued
employment of an HIV positive employee. Ignorance of AIDS fosters fear, which
fosters discrimination. Confidentiality laws and right to privacy laws will not stop

discrimination against AIDS patients.

s
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United States
Postal Service

February 17, 1989

Senator Tom Hager

Chairman Public Welfare and Safety Committee
State Capitol

Heleha, MT 59620

Dear Senator Hager;

I support Senate Bill #426 "An act to revise the Montana
Clean Indoor Air Act...".

The U. S. Postal Service has implemented a very strict
nation wide smoking policy, with excellent results.

Thank you.

‘\ﬁ o
- s

; / i A"

Thomas E. Heyes

Safety Specialist

U. S. Postal Service
1100 W. Kent

Missoula, MT 59801-9994
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February 17, 1989

Senator Tom Eager

Chairman Public Welfare and Safety Committee

State Capitol
Helena, Mt. 59620

Dear Senator Hager:
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United States
Postal Service
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SENATE HEALTH & WELFARE
EQUBIT No.__ A 2o
DATE____/,7/57

BILL N0 85 4/ ¢

I support Senate Bill No. 426, "....to allow the proprietor or manager
of an enclosed public place to desiginate and reserve the entire area

as a nonsmoking area...."

We have implemented a non-smoking policy at the Helena Post Office

with positive results.

Thank-you.

Eof) thas
E. D. Dorsey

Pnstmaster
U. S. Postal Sprvice
Helena, Mt. 59601-9398
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Senator Tom Hager, Chairman JEIT No. 17;23
Public Health Committee DRE___2//o /52

Montana State Senate BHL No_ S,

Capitol Building -—.2__jﬁzzz:::f

Helena, MT 59620
Dear Senator Hager,

On behalf of the Missoula City-County Board of Health, I am writing in
support of SB 437, "The AIDS Prevention Act." Our local health department is
one of the state's nine Counseling and Testing Sites established by the
Centers for Disease Control through the Montana Department of Health and
Environmental Sciences. Our institution conducts HIV antibody testing and
counseling in a manner consistent with to the provisions in SB 437 and, for
purposes of communicable disease control, endorses the promulgation of these
provisions for all HIV antibody testing conducted in the state.

Control of communicable disease is an extremely important health
department responsibility that, in relation to AIDS and HIV infection, is
particularly difficult. 1In the absence of a vaccine or cure for this disease,
public health officials must rely heavily on education to prevent its spread.
Because persons presenting for HIV antibody testing furnish an invaluable
opportunity to provide this necessary education and because the test, when
performed without counseling is severely limited in its usefulness, this
department offers HIV antibody testing only in conjunction with adequate
counseling. )

1 strongly urge your committee to favorably recommend SB 437 for
passage.

¢

301 W. ALDER MISSOULA, MT 59802 (406) 721-5700
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Drawer 7
Bonner, Montana 59823
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February 16, 1989

Senator Tom Hager
Chairperson - Public Health Committee

Dear Senator:

I am writing to urge your support for Senate Bill #437. We
need uniform standards on Aids testing and counseling. We
need to bring all testing centers to standards. I request this
of you not only as a health professional but also as a concerned

parent.

Thank you in advance for your time and I would appreciate your
support.

Sincerely,

NN

J e A, H. Beckel, RN, CEAP
Occupational Health Nurse
EAP Coordinator

JB:md
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THE WESTERN MONTANA CLINIC

515 WEST FRONT STREET
MISSOULA, MONTANA
59802

- N :S’C”f? .
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February 17, 1989

Health Services Committee
0f The Montana State Senate
Helena, MT 5960I

Dear Committee Members:

| wish to write in support of Senate Bill 437, Sections
1-5 and to suggest a clarification of Section 6.

| have been in the practice of general internal medicine
for seven years in Missoula and have a number of patients
with HlV-related disease whom | see regularly. | am well
acquainted with the difficulties that this disease pre-
sents to not oniy infected individuals but also their
families, loved ones, and to the community at large.

With regard fto pre and post test counselling, | strongly
support the Senate Bill 437, Sections 2 and 4 as written.

The degree of irrationality and ignorance surrounding this
disease is immense. This results not only in unnecessary
fear on the part of low risk individuals, but also results

in inadequate screening on the part of high risk individuals.
Only through effective and responsiblie counselling as out-
lined in Section 4, can this irrationality and ignorance be
dealt with.

| would also like to strongly support that confidentiality of
HIV testing results be given a high priority. | must ask,
however, for clarification of Section 6. Without confidential-
ity, those at high risk of HIV infection, including homosexual
males, |V drug abusers, prostitutes and those receiving blood
transfusions prior to 1982, cannot be expected to come forward
in the current environment of fear, ignorance and discrimina-
tion. !f confidentiality of testing can be assured to a
reasonable extent, then it is much more likely that those at
high risk who need to be screened and counselled regarding
further spread of the disease will come forward.

I would like to clérify, however, that the disclosure of
identity of HIV positive persons by a health care worker to
another health care worker who is responsible for providing
health care to the patient must clearly be allowed without any
fear of fine. | believe that Section 9, attached to the copy

“SERVING WESTERN MONTANA FOR OVER 65 YEARS"™

TELEPHONE (406} 721-5600



Health Services Committee

O0f The Montana State Senate
February 17, 1989

Page Two

of the Bill | have does allow for health care workers providing

care to the patient to know the patient's HIV positive status.

}f it does not, however, | would strongly recommend thet this be

the case. It appears that Section 6 does not allow free transmis-
sion of information between health care workers, but that Section

9 does allow this. i believe iT would neither be fair nor ethical,
nor in the HIV infected patient's best interest for health care
workers involved in the care of that person to not know the patient's
HIV status.

Thank you for your consideration. Please let me know if | can provide
more information.

Sincerely yours,

Anne M. Murphy, M.D.

e 1L P1lrghsy. HO
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SENATE HEALTH & wg,

FA
TESTIMONY ON SB 437 BXHIBT No.___ 4 5/, %
PR-FAMILY WomEN'S L0BRY DA 2/, /5
Helena, MT.

Senate Bill 437, if enacted, would tie the hands of physicians to combat the AIDS
epidemic in Montana. Section 4 of SB 437 that requires informed written consent
of the subject of the test hinders the physician in the routine practice of medicine.
I1li nois overturned their law requiring written informed consent and Florida may
soon follow suit.

Anonymc us, confidential, voluntiry testing in other states has failed to identify
the majority of those infected with HIV. InNew Mexico's Sexually Transmitted Dis-
ease study, everyone who came in for treatment was given the opportunity to take
an HIV test. Eighty -six percent volunteered to be tested; 14 percent refused. Since
the doctors had blood samples of everyone, theydidblind tests of those who refused.
Those who refused the test were 5 times more likely to be infected than those who
volunteered.

An cggressi\;é program of contact tracing to identif.y those infected with HIV is
essential to prevent the spread of AIDS. Therecent multimillion dollar settlement in
the Rock Hudson case, has set a precedent that those infected with HIV are under
moral and legal obligotions to disclose their sex contacts. Quite to the contray,
Section 4 of SB 437 states, "The health care provider shall inform the subject that.
he is under no legal obligation either fo disclose names of contacts or to authorize
their notification."

The importance of pre-test counsel%ng in this bill is o;/ersfofed. ~In October 1988
the Saturday Evening Post published an article regordiﬁg military testing where little
or no pre-test counseling is provided. After 3% years and over 4 million recruits,

there have been no reports of suicides or psychological problems in the 3,000 re-
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cruits testing positive for HIV. Also | question the need for-and the practicalitylof
requiring CDC certified counselors for all pre and post test counseling.

The sections of SB 437 relating to counseling, testing,and the need to give HIV
test results in person may have no practical application if home test kits for AIDS
are approved by FDA. With a home test kit,an individual draws his/her own blood
and sends the sample to a lab with a number. Test results are then related by tele-
phone. Home test kits are in great demand and in all likely hood will be approved
by FDA.

Under Section 4 regarding who the test results must be given fo, the subject's
spouse is listed but live-in lovers and others knowhto be sexually intimate with the
subject are not included. Since kowedge of infection is our best defense against
AIDS, these individuals must be told as well.

In conclusion SB 437 is regressive in nature and will actually hinder physicians
and public health authorities in their attempts to combat the AIDS epidemic in Montana.
Testing for HIV infection should be a routine part of the practice of medicine = not
somef!i\ng that is hidden under lock and key. Vigorous leadership coupled with accurate

education 1t*raditional public health measures will be the best things doctors can do.*

7& %1%% & |
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Amendments to SB 437
Proposed by Senator Norman

1. Page 1, In. 24, insert the word "predominantly" between "is

and "spread".

2. Page 1, 1n 25, to page 2, 1n 1, strike the remainder of the
sentence beginning with the phrase "a voluntary and informed change

. « .", and insert the following:

"the education of those infected and at risk for
infection."

3. Page 2, 1n. 2-22, strike subsections (2) and (3) of Section 2,
and insert the following:

"It is the intent of the legistature that education
directed at preventing the transmission of HIV be
provided to those infected and at risk of infection and
to entreat such persons to come forward to determine
their HIV infection status and to obtain appropriate
education."”

4. Page 4, 1ln. 13-25, through page 5, 1ln. 1-3, strike as written
and replace with the following:

"(12) "Pretest counselling" means the provision of
written materials to the subject prior to conduct of a
HIV test. The written materials shall be developed and
provided by the department."” )

5. Page 5, 1n. 4-9, strike the remainder of the subsection
beginning with the phrase "that is directed toward increasing . .
.", and insert the following:

"and includes written materials provided by the
department.”

6. Page 5, 1ln. 17-19, strike "without undue inducement or any
element of compulsion, fraud, deceit, duress, or other form of
constraint or coercion,".

7. Page 6, 1ln. 1, insert the word "and" between "voluntary," and
"that consent", and delete the following phrase: "and that the law
prohibits health care providers from refusing to provide health
care services solely because a prospective patlent will not undergo
an HIV-related test". (

8. Page 6, insert the following sentence below subsection (a):

"The department must develop a form agreement that may
be used for purposes of this subsection."



9. Page 6, 1n. 11, delete the word "perform" and insert the word
"request", and on 1ln. 16, replace "ordering" with "requesting" and
replace "performed" with requested".

10. Page 6, 1ln. 22, delete the word "refer" and insert the word
"inform", and on ln. 23-24, delete the remainder of the sentence,
beginning with the "to a test site that . . . " and insert:

"that anonymous testing is avialable at one of the
"Counseling and Testing Sites" established by the
department."”

11. Page 6, 1ln. 25, through page 7, 1ln. 1, delete the sentence and
insert:

"The results of the test must be given to the health care
provider designated by the subject, who shall inform the
subject of the results in person."

12. Page 9, 1ln. 21-23, delete the sentence beginning, "The health
care provider shall . . ."

13. Page 10, 1ln 2-4, are to be deleted.

s
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ROLL CALL VOTE

SENATE CCMMITTEE PUBLIC HEALTH

Date
NAME YES NO
SEN. TOM HAGER )</
SEN. TOM RASMUSSEN /k/
SEN. LYNCH X
SEN. HIMSL X
SEN. NORMAN )(/
SEN. McLANE %
SEN. PIPINICH
X

Louise Sullivan

Secretary

Motion:
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Chairman
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ROLL CALL VOTE

SENATE OQMMITTEE PUBLIC HEALTH

Date c{Z//7 Bill No. 440/  Time /. 0§
NAME NO

SEN. TOM HAGER

SEN. TOM RASMUSSEN

SEN. LYNCH

YES
X
4
)(.
SEN. HIMSL X/
vd
X
X

SEN. NORMAN

SEN. McLANE

SEN. PIPINICH

Louise Sullivan : Sen. Tom Hager
Secretary Chaimman
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SENATE COMMITTEE _ PUBLIC HEALTH

Date ;3/7/ Bill No. §/f Time _/_'0!/

NAME YES NO
SEN. TOM HAGER >/
SEN. TOM RASMUSSEN v
SEN. LYNCH Ve
SEN. HIMSL e
SEN. NORMAN (/
SEN. McLANE v
SEN. PIPINICH X

Louise Sullivan : Sen. Tom Hager
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SENATE COMMITTEE

ROLL CALL VOTE

PUBLIC HEALTH

/ STR
Date i A Bill No.__ /¢ Time
NAME YES NO
SEN. TOM HAGER ><
SEN. TOM RASMUSSEN ><
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SENATE COMMITTEE PUBLIC HEALTH
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NAME YES NO

SEN. TOM HAGER
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e
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X
X
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SEN. PIPINICH
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ROLL CALL VOTE

SENATE COMMITTEE PUBLIC HEALTH

¥

2 . Ay
/7 fs/l Bill No. ﬁ)z Time
NAME v YES NO

SEN. TOM HAGER

SEN. TOM RASMUSSEN

SEN. LYNCH

SEN. NORMAN

SEN. McLANE

SEN. PIPINICH

X
X
X
SEN. HIMSL )(
X
X
X

Louise Sullivan : Sen. Tom Hager

Secretary Chairman
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ROLL CALL VOTE

SENATE COMMITTEE _ PUBLIC HEALTH

Date ;/7/{7 Bill No. Zi;z Time

SEN. TOM HAGER

SEN. TOM RASMUSSEN

SEN. LYNCH

X
Y
X
SEN. HIMSL %
X
A
Y

SEN. NORMAN

SEN. McLANE

SEN. PIPINICH

Louise Sullivan : Sen Tom Hager
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ROLL CALL VOTE

SENATE COMMITTEE PUBLIC HEALTH

Date Q//Z /f/? Bill Naﬁ7 ZZZ Time

SEN. TOM HAGER

SEN. TOM RASMUSSEN

SEN. LYNCH

SEN. HIMSL

SEN. NORMAN

SEN. McLANE

SEN. PIPINICH

?&XK’K&KK

Dorothy Quinn __ , Sen. Tom Hager
Secretary Chairman
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