
MINUTES 

MONTANA SENATE 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Bruce D. Crippen, on February 
15, 1989, at 10:00 a.m. 

ROLL CALL 

Members Present: Chairman Crippen, Vice Chairman Bishop, 
Senator Beck, Senator Brown, Senator Harp, Senator 
Mazurek, Senator Pinsoneault, Senator Yellowtail 

Members Excused: Senator Jenkins 

Members Absent: None 

Staff Present: Valencia Lane, Legislative Attorney, 
Rosemary Jacoby, Committee Secretary 

Announcements/Discussion: There were none. 

HEARING ON SENATE BILL 404 

Presentation and Opening Statement by Sponsor: Senator 
Manning opened the hearing. He stated that the bill 
provided for the satisfaction of a judgement lien upon 
termination of a defaulted contract for deed upon sale 
of a judgment debtors property. 

List of Testifying Proponents and What Group they Represent: 

Daniel B. Levine, title insurance representative, for 
himself 

List of Testifying Opponents and What Group They Represent: 

None 

Testimony: 

Daniel Levine stated the purpose of this act was to provide 
a way of obtaining the releases of judgement liens in 
cases where the party holding the judgement lien 
attempts to "highjack" property above and beyond the 
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value of the lien as a condition of giving the lease. 
The person could threaten to stop a sales proceeding, 
unless they were given a consideration. The purpose of 
the bill is to provide a statute whereby the judgement 
lien creditor would be offered the actual value of this 
lien, and if he refuses, he would have the option was 
of accepting that or paying the damages caused by his 
refusal. 

Questions From Committee Members: Senator Mazurek asked if 
the American Land Association supported the bill. 

Daniel Levine stated that he was sponsoring himself, but 
that everyone he had talked to in the title business 
supported it. 

Senator Mazurek asked if it was something he had written 
himself. 

Daniel Levien stated that he wrote it himself in response to 
numerous situations. He said he had been involved with 
the Great Falls people who prevented the sale of 
property from going through when they had the judgment 
lien. He said he believes that this bill was in line 
with the Hannah vs. Martinson case, a Southern Montana 
case. State law doesn't provide a method of dissolving 
a judgment lien, he said. 

Senator Crippen asked if had talked to anybody in the 
Chicago Title Co. in Great Falls. 

Daniel Levine said that 
Duane Stotelby of First 
of Montana Law School. 
of the Helena Title Co. 
money to spend lobbying 

he talked to his regional manager, 
American who attended the University 

He had also talked to Bill McGowen 
The problem was a limited amount of 

for the bill. 

Senator Mazurek suggested that Senator Manning contact Glen 
Kenny and Gene Phillips who lobbied for the American Land 
Title Association for further support on the bill. 

Closing by Sponsor: Senator Manning closed. 

HEARING ON SENATE BILL 401 

Presentation and Opening Statement by Sponsor: Senator 
Mazurek of Helena, District 23, stated that this bill 
was drafted at the request of the University System. 
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The state operates a state student loan program. This 
bill would assist the University System's Board of 
Regents in enforcing collection of defaulted student 
loans, by helping to obtain access to the whereabouts 
of the income and property of student loan debtors. 
Information that the DOR or other governmental agencies 
would become available to them for purposes relating to 
the collections of student loans or other education 
debts. Senator Mazurek stated he would like to insert 
"relevant information" instead of "information" so the 
bill would not be too broad. 

List of Testifying Proponents and What Group they Represent: 

Leroy Schron, Chief Legal Counsel of the Montana 
University System, representing the Board of 
Regents 

List of Testifying Opponents and What Group They Represent: 

None 

Testimony: 

Leroy Schron, stated that the system of guaranteeing student 
loans in all states was modeled after federal 
legislation. The federal government authorizes states 
to set up their own guarantee agency that acts as a 
middle man between banks in the state and the federal 
government. He stated that the banks give out the 
student loans. The GSL program is the loan agency which 
is guaranteed by the Board of Regents. If at any time 
that loan goes into default (they don't have to start 
paying until 9 months after they finish school), the 
terms of the guaranteed agreements of the GSL program 
is obligated to buy that loan back from the bank at 
face value. The bank is not at risk. The federal 
government then reimburses the state either 100% with a 
default rate of less than 5%, 90% if default rate is 
less than 10%, or 80% if default rate is less than 10%. 
Our default rate is around 5%, he said. We have been 
getting reimbursed at either 90% or 100%, but still are 
under an obligation, even if the federal government 
reimburses us at 90% or 100% to pursue the borrower and 
collect. If we do collect from a default borrower, the 
Federal Government would receive 70% and GSL 30% , we 
can subtract that from our default rate. The more 
collections we do, the lower our default rate will be. 
This will help us get reimbursed at 100% from the 
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Federal Government. He would urged the committee to 
support to the bill. 

Opponents: 

None 

Questions From Committee Members: Senator Beck asked 
Senator Mazurek if the bank would have access to the 
information in attempting to collect for the loans. 

Senator Mazurek thought not. 

Senator Beck asked if this applied strictly to Montana 
governmental records. 

Senator Mazurek stated it applied only to the Montana 
Guaranteed Student Loan program. The Montana program 
is required to pay the bank and is entitled to be 
reimbursed, he said. 

Senator Beck asked what would happen if the student moved 
out of state. He also asked if there were any 
cooperative agreements. 

Senator Mazurek stated that he did not have that 
information. 

Senator Yellowtail asked precisely what information was 
being sought by the bill. 

Leroy Schrom stated that they were trying to obtain 
location, the income or the property information of the 
debtor. 

Senator Yellowtail asked if line 16 stating, "any relevant 
information regarding the location, income, or property 
of the debtor" would be restricted requesting that 
information. 

Leroy Schrom felt that would be restricted. He concurred 
with Senator Yellowtail's reading of the bill. 

Senator Yellowtail asked if, under any other circumstance, 
we permitted the Department of Revenue to provide that 
information. 

Leroy Schrom stated only in child support. He said they 
told the University System that this was considered 
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private information. He said this case may not be the 
same priority as child support, but he felt that the 
student loans should be repaid. If the Board of Regents 
didn't keep its default rate low, it would be 
reimbursed at the lower levels. He felt the program 
could not exist at a 80% reimbursement rate. If the 
program ever existed at a 90% reimbursement rate over a 
long period time, it was dubious it could exist. Banks 
would be less willing to make student loans. 

Senator Pinsoneault asked what was the maximum a student 
could be indebted. 

Leroy Schrom stated that it was increasing each year, but 
felt it was $10,000 or $15,000 for an undergraduate and 
$20,000 for graduate school. The more typical number 
would be $3,000, $4,000 or $5,000, he said. 

Sena~or Beck asked how serious of a problem this was. 

Leroy Schrom said that the Montana program itself had just 
begun. The Board of Regents was authorized by the 1987 
Legislature to start a program. In 1980-1981, the 
program started guaranteeing the loans. In the last 
three years, repayment status has begun, he said. He 
stated that this collection originally was done in 
Indianapolis by the Loan Servicing Corporation. The 
Regents felt, in order to save money, they could do it 
themselves. 

Closing by Sponsor: Senator Mazurek closed by saying he 
felt the scope could be narrowed and would not object, 
if the committee agreed to the income information. The 
entire student loan program would be in jeopardy if the 
bill didn't pass, he said. He closed the hearing 
urging support of the bill. 

HEARING ON SENATE BILL 373 

Presentation and Opening Statement by Sponsor: Senator 
Pinsoneault of St. Ignatius, District 27, opened the 
hearing on SB 373. (See Exhibit 1). He said that drug 
use was in every part of American life and was tearing 
at the fabric of American society itself. He said it 
is thought that Americans use marijuana regularly and, 
up to 8 million are on cocaine. He said drug sales had 
soared to $110 billion annually, more than farm 
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production. He gave statistics of students using drugs 
in the Billings area and said that drug use in youth is 
starting at an earlier age. He thought a program of 
testing and determining problems at an early stage and 
providing treatment might eventually provide an alcohol 
and drug-free workplace. The bill, he stated, is to 
establish a separate classification of private 
employers who would be allowed to test for alcohol or 
drug use by employees or applicants for private 
employment. He then presented Exhibit A-I to the 
committee. 

List of Testifying Proponents and What Group they Represent: 

Steve Browning, Branch Manager for IBM in Montana 
Randy Romney, IBM 
Ben Havdahl, Montana Motor 
Ann Scott, Rocky Mountain Treatment Center 
John Augustine, Conoco 
Janelle Fallan, Montana Petroleum Association, Division 

of Rocky Mountain Oil and Gas Associates 
John Fitzpatrick, Pegasus Gold 
Don Ingels, Montana Chamber of Commerce 
George Fenner, Chemical Dependency Program 
Toni Cooper, Stone Container Corporation 

List of Testifying Opponents and What Group They Represent: 

Dan Edwards, Oil, Chemical and Atomic Workers, AFL-CIO 
Wilbur Rehmann, Montana Nurses Association 
Nadiean Jensen, AFSCME, AFL-CIO 
James T. Malar, Montana Joint Rail Labor 
Keith Boone, Montana Nurses Association, on behalf of 

Pamela Crane 
Terry Minnow, Montana Federation of Teachers 

Testimony: 

Steve Browning, represented IBM. Mr. Browning said the bill 
was different from the one proposed last session in 
only one section. Drug and alcohol testing would be 
permitted only in those cases where it is clear that 
the testing would be done for the benefit of the 
employees. He then presented written testimony 
regarding the bill. (See Exhibit 1). 

Randy Romney, stated that IBM has a positive drug and 
alcohol abuse program. Montana is the only state that 



SENATE COMMITTEE ON JUDICIARY 
February 15, 1989 

Page 7 of 14 

limited the company's ability to implement this program 
designed for both current employees and retirees from 
the company, as well as dependents of employees. (See 
Exhibit 2). He has been personally involved in 
situations where employees took the advantage of the 
program and were now working for IBM. If they have an 
employee whose work has deteriorated including 
absences, communication with other fellow employees and 
promoting problems with the customers, there were two 
ways to handle the situation: 1. Medically­
recommend the employee to see a physician to determine 
if testing needs be done, and 2. Administratively - put 
the employee on an improvement plan that requires their 
work to move up to an acceptable performance or they 
would be terminate from employment. He would like to 
see this bill pass. 

Ben Havdahl, represented the Montana Motor Carriers. (See 
Exhibit 3). 

Ann Scott, representing Rocky Mountain Treatment Center, 
stated that she was in support of SB 373. She felt the 
problems with the employer was that he was encouraged 
courage to wait to take action until it was production 
had failed and it was necessary to dismiss the 
employee. Ann had two amendments for SB 373. She 
felt these amendments made the bill more consistent 
with Montana law. On page 2, line 16, following 
"program" includes allocation or in patient as a 
requirement. This would clarify what an employee 
assistant program was. Also on page 2, line 19, 
following "hospital" insert "or prove chemical 
chemistry treatment program". She urged the committee 
to support the amendments and SB 373. 

John Augustine, represented Conoco. (See Exhibit 4). 

Janelle Fa1lan, representing Montana Petroleum Association, 
stated that Conoco was not the only refinery that 
supported this bill. Operating a safe workplace is of 
prime importance to refinery operators, she stated. 
Refineries have drug programs, and provide treatment 
for dependency. The program would not take time away 
from work. She said drug counselling was part of a 
negotiable contract with the refinery unions. They 
believe SB 373 provides a great deal of protection of 
worker's rights. She said there is a need for 373 to 
protect not the only the safety and health of the 
employers, but the communities around them. Drug 
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testing can take place in any state but Montana under 
current law, she said. 

John Fitzpatrick, representing Pegasus Gold, stated he felt 
the bill did not erode the protections that were built 
into present law. He agreed that it should be passed. 

Don Ingels, representing Montana Chamber of Commerce, stated 
they supported the bill. He felt SB 373 would help to 
clarify the relationship between employers and 
employees. 

George Fenner, representing the Chemical Dependency Program, 
stated that they supported SB 373 with the amendments 
proposed by Ann Scott. 

Toni Cooper, representing Stone Container, stated that they 
currently test for drugs in employment situations and 
for just cause because of a 1987 law. She felt that 
the employers have a responsibility to provide a drug­
free work environment and should have the means to 
carry that out. Legally an employer should have to 
provide financially for treatment, she thought. She 
asked that the committee look into an employer-funded 
drug treatment program. 

Opponents: 

Dan Edwards, represented the Oil Chemical and Atomic 
Workers. (See Exhibit 5). 

Wilbur Rehmann, representing the Montana Nurses Association, 
spoke in opposition to SB 373. He felt that employees 
with drug problems which are supposed to be solved 
through the drug assistance program could be 
accomplished under the current law. (See Exhibit 6.) 
He felt that the analysis could not measure current 
impairment or intoxication, pin point when a substance 
was taken or how much was ingested, or what was the 
length or intensity of the exposure. Instead, the 
analysis could reveal what certain substance a person 
may have taken the increasing widespread use of the 
test that monitors the employees' off duty activities 
was ratifying the line between employer authority and 
employee privacy. And privacy is clearly the loser, he 
said. He urged the committee to give a Do Not Pass on 
the SB 373. 
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Nadiean Jensen, representing the AFCME, AFL-CIO, opposed SB 
373. She asked the committee to vote no on SB 373. 

James T. Malar, representing the Montana Joint Rail Labor 
Legislative Board, stated that they were before the 
Supreme Court involving random drug testing and the 
question of invasion of privacy arose. He stated that 
they opposed this legislation. 

Keith Boone, from the Montana Nursing Association spoke on 
behalf of Pamela J. Crane. (See Exhibit 7). 

Terry Minnow, representing the Montana Federation of 
Teachers and Montana State of Employees, stated that 
they rise in strong opposition to SB 373. ' As currently 
written, the bill could affect the public and as well 
as private employees. He felt that the provisions and 
purposes were not clear and that it eliminated workers 
protections found currently in law. He asked the 
committee to give this bill a Do Not Pass 
recommendation. 

Bill Campbell, representing the Montana Education 
Association, stated that they rise in opposition to SB 
373. He felt the bill was not necessary, because the 
current law was adequate. 

Questions From Committee Members: Senator Yellowtail felt 
there had been conflicting testimony as to the real 
purpose of the bill. He also asked Senator Pinsoneault 
if the committee could amend the bill on page 2, line 4 
to clarify testing as a condition of employment or to 
compell the employee to be in the program. 

Senator Pinsoneault stated that it would not do any great 
damage. 

Senator Mazurek stated that the previous discussion dealt 
with unreliability of the drug and alcohol tests, and 
the elimination of the probable cause requirement. He 
asked to hear from both the proponents and Mr. 
Edwards. 

Steve Browning stated that on page 3, lines 1-21, reflected 
the amendments this committee added based on the 
concerns that were raised in Senator Mazurek's 
questions. The bill proposed last session by Senator 
Boylan did not address those items initially. Most of 
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the states that have addressed the question of drug 
testing have focused only on reliability and validity 
of the testing. 

Senator Mazurek asked about page 3, line 22, why the 
requirements were being taken out. 

Browning stated that almost all results of drug tests are 
negative. This was an attempt to avoid the expense of 
notifying negatively tested personnel. He felt the 
sensible way to have drafted that portion of the bill 
would have been to say that the employer was required 
to notify the employee only if the test results were 
positive. If they were negative the employer could 
request those results. This would be done to save 
additional costs. 

Dan Edwards stated that the liability of tests results were 
just as valid today as they were 10 years ago. Some of 
these companies are using ridiculously low cutoffs 
which detect marijuana use. 

Senator Mazurek asked Senator Pinsoneault what was a 
reasonable period to reapply for their position at work 
after testing positive. He felt that the time period 
should be brought down a little. 

Senator Pinsoneault stated that cocaine metabolizes very 
quickly and within 5 days the chances of if being 
negative was very rare. He did not object to decrease 
of the time limit. 

Senator Mazurek stated to Steve Browning that he didn't 
understand the sub (b) on page 2, line 17, and asked if 
there should be some requirement of reasonable benefit 
whether it be 5% or 90% and also asked about an 
employer/employee match. 

Steve Browning stated that the intent is emphasis as a 
treatment being paid for by the employer. He felt that 
few employers would qualify, but would be willing to 
amend the bill to clarify that. 

Senator Beck thought that applicants might object to 
testing. He thought the person could be hired and 
tested 6 months later. 

Senator Pinsoneault stated that, if he was going to hire a 
career-oriented person, he would like to know what his 
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"product" was before investing a substantial amount of 
money and time in the employee. 

Closing by sponsor: Senator Pinsoneault closed by saying 
that he felt the bill would apply to a very select type 
of employer who would not qualify unless he had a 
certain program in place. In addition, he said 
punitive measures had been placed into this law. He 
felt that there was an important balance between 
privacy and testing that must take place in order to 
deal effectively with the drug problems. Legislation 
would extend privileges only to employers who have 
demonstrated good faith concerns about the welfare of 
their employees. He hoped the bill would discourage the 
use of drugs in American society, he said, and closed 
the hearing. 

EXECUTIVE ACTION ON SENATE BILL 307 

Discussion: Senator Crippen stated that Senator Yellowtail 
had amendments to act on regarding the definition of 
obscenity and sexual abuse of children. (See Exhibit 8) 

Senator Yellowtail called attention to page 2, line 14, 
"violent pornography" and on page 2, line 12 to restrict the 
issue to minors. He thought this would deal with the 
constitutional problems the bill might have. 

Senator Hofman said the rules of the legislature state that 
no bill should be changed drastically. Senator Yellowtail's 
amendments, he felt, would do just that. He said it would 
change the bill into a child abuse bill which is already 
covered by U. S. law, according to Pete Dunbar, U. S. 
Attorney. Pete Dunbar said that several cases had been 
successfully prosecuted. These amendments would eliminate 
the purpose of the bill, he said, which was to eliminate the 
sale of hard-core pornographic material, 70% of which ended 
up in the hands of the young. They would eliminate anything 
dealing with porno shops, triple X movies, and adult 
bookstores. He felt the A.C.L.U. would be happy if Montana 
continued to be one of the states where these produces could 
be sold and distributed. 

Senator Yellowtail said he was not a member of the A.C.L.U. 
and it wasn't his intention to protect pornographers, but he 
was trying to make the bill constitutional. He thought 
that, even with the amendments, it was a step in the right 
direction. 
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Senator Beck asked why Senator Yellowtail chose the age of 
16 in the amendments. He was told that referred to children 
appearing in "kiddy porn". "Minor" referred to the display 
of material. 

Senator Mazurek asked about amendments that might apply to 
the sale of liquor and liquor licensing relating to motel or 
hotel owners. Valencia said she felt the intent was to take 
the law back to what it currently was, and to limit the 
scope of the bill to distribution of obscenity to minors. 
It would also limit access to anyone regardless of age the 
masochistic or kiddy porn, she said. 

Amendments and Votes: Senator Yellowtail MOVED the 
amendment. The MOTION FAILED on a vote of 1 to 9 with 
Senator Yellowtail voting YES. 

Recommendation and Vote: Senator Yellowtail moved that SB 
307 DO PASS. The MOTION CARRIED UNANIMOUSLY. 

DISCUSSION ON SENATE BILLS 263 and 342 
(Previously acted on in committee on 2-11-89) 

Senator Crippen told the committee that, because of the 
numerous phone calls and letters regarding the other two 
obscenity bills, he had not turned in the standing committee 
reports. He wanted to give the committee an opportunity to 
reconsider them and their amendments before reporting them 
out of committee. After discussion of the amendments and 
the reasons for them, it was decided to turn in the standing 
committee reports without reconsideration of them. 

EXECUTIVE ACTION ON SENATE BILL 353 

Discussion: Sheriff O'Reilly stated that the amendments he 
saw were the ones "we" requested, except that they did 
not strike fiscal language in Section 6. The language 
that they asked for had been included in Section 5. 
"Requested an agency to receive assistance" had been 
corrected, he said, as well as the effective date. 

Amendments and Votes: 
Senator Halligan MOVED the amendments. (See Exhibit 9) 

Valencia Lane stated that they simply requested on page 3, 
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line 19, that any reference to the National Guard be 
stricken. She said there is a problem in having a 
statutory appropriation in the bill, because it is a 
senate bill and you cannot have an appropriation in a 
senate bill. So, it was illegally introduced. Rather 
than having it reintroduced in the House, the approach 
was to take out the statutory appropriation language. 
The amendment did that,but does not address the problem 
on page 4, line 5, that 1/2% rate is 10 million 
dollars. She said she had the figure in that could be 
put in, but no one requested it be drafted that way. 

O'Reilly stated that this was originally assigned as two 
bills. The funding was totally separate from the one 
regarding giving assistance. He thought that this bill 
would be killed in its entirety if the funding aspect 
is left in. He said he preferred amending the bill and 
keeping it alive. 

Amendments and Votes: Senator Halligan MOVED the 
amendments. No action was taken. 

After further discussion, Senator Mazurek MOVED that the 
committee adopt the amendments 11, 2, and 7 which is the 
effective date and title. He also moved that Section 6, 7, 
8, and 9 be deleted. The MOTION CARRIED UNANIMOUSLY. 

Recommendation and Vote: Senator Mazurek MOVED that SB 353 
DO PASS AS AMENDED. The MOTION CARRIED UNANIMOUSLY. 

EXECUTIVE ACTION ON SENATE BILL 367 

Discussion: Senator Beck MOVED that SB 367 Do Pass. He 
WITHDREW his motion so that the bill could be amended. 

Amendments and Votes: Senator Crippen MOVED the amendment 
which had previously been suggested. The MOTION 
CARRIED UNANIMOUSLY. 

Recommendation and Vote: Senator Beck moved that SB 367 DO 
PASS AS AMENDED. The MOTION CARRIED UNANIMOUSLY. 
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EXECUTIVE ACTION ON SENATE BILL 377 

Discussion: Senator Mazurek stated he wanted protection for 
the innocent spouse. He said that the AG's office 
would prefer not to have that in there but wanted 
discretion by the prosecutors. 

John Connor, representing AG, stated they don't have any 
problems with protecting an innocent spouse, but it would be 
creating an exception for a criminal. It would create a 
flag that the defender could use to protect himself. 

Senator Mazurek surrendered! 

Amendments and Votes: Senator Yellowtail MOVED his 
amendments. (See Exhibit 10). The motion CARRIED with 
Senators Pinsoneault and Crippen voting NO. 

Recommendation and Vote: Senator Brown moved that SB 377 DO 
PASS AS AMENDED. The MOTION CARRIED UNANIMOUSLY. 

DISPOSITION OF SENATE BILL 291 

Recommendation and Vote: Senator Harp MOVED that Senate 
Bill 291 BE TABLED. The MOTION CARRIED UNANIMOUSLY. 

ADJOURNMENT 

Adjournment At: 

, Chairman 

BC/rj 
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TESTIMONY BY SENATOR R.J. PINSONEAULT ~) 
SENATE DISTRICT 27 

IN SUPPORT OF SB 373 
The Drug Free Work Place Act of 1989 
Before the Senate Judiciary committee 

Wednesday, February 15, 1989 

Mr. Chairman, I am testifying today in support of Senate 
Bill 373, a bill to enact a "drug-free work place." 

This legislation was prompted by my limited involvement in 
1987 in the enactment of statutory restrictions on drug testing 
by private employers. 

I supported the 1987 legislation, because I wanted to protect 
the privacy of employees from oppressive actions by private 
employers. However, I do not shrink from my responsibility to 
deal with the problems of drug and alcohol use in the work place. 

I remain concerned about the ever-pervasive drug and alcohol 
problems we are experiencing throughout America. Drug use in our 
schools, our offices, our factories and our homes is tearing at 
the basic fabric of American society. 

According to a recent edition of the u.s. News and World Report: 

* Americans now consume 60 percent of the world's 
production of illegal drugs; 

* An estimated 20 million Americans use marijuana regularly, 
and up to 8 million more are cocaine abusers; 

* Illegal drug use in the united States has soared to $110 
billion annually--more than the total earned annually 
by the American farmer from all their crops; 

* By their mid-20s, 80 percent of all Americans have 
tried illicit drugs, and 2/3 of the people entering our 
work force have used illegal drugs; 

* Drug and alcohol abuse on the job has caused $100 
billion a year decline in productivity, through absenteeism, 
sick leave, accidents and deaths. 

One should not assume that Montana is exempt from extensive drug 
use. A recent survey of 4,361 students in the Billings area 
revealed the following patterns: 

* For 12th graders, approximately 95 percent have tried 
alcohol, 42 percent have tried marijuana, 18 percent 
have experimented with stimulates, and approximately 12 
percent have tried cocaine; 
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* student drug use in Billings was not restricted to a I 
one-time experience. Indeed, within the last 30-days 
of the Billings area survey, over 70 percent of the ~ 
students used alcohol, 15 percent marijuana, and I 
approximately 3 percent cocaine. 

Drug use in American society begins early. We must do everything 
possible as a nation to deal with these problems, consistent with 
protections of individual privacy and guarding against 
unconstitutional searches and seizures. 

The purpose of my legislation is to create an exemplary 
category of employers. These are employers who maintain full-scale 
rehabilitation programs for their employees ..... To conduct such 
pt'Ograms, it is necessary to find out what may be wrong with 
employees. If employee performance is faltering, it could be for 
a variety of reasons, incl ud ing drug and alcohol use. Unfortunately, 
the only truly effective way to determine whether drugs and/or 
alcohol are actual problems for employees is through testing. 

My legislation would not allow indiscriminate testing of 
employees. Rather, it would permit dru and alcohol testing by 
employers who a1 e enS1ve med1ca 
employees. Further, the purpose s es s 1S no ee 
out employees. Rather, it is to identify those who are experiencing 
medical problems and to provide them with fully funded programs 
to deal with those problems. 

There are a number of people who have contacted me about my 

i 

i 

legislation. They are concerned, in the main, about the ~ 
constitutional rights of employees. I, too, am concerned about I 
constitutional rights. My legislation does not abridge these rights. 

I am convinced that an important balancing between privacy 
and testing must take place if our society is to deal effectively 
wi th increasing drug problems. My legislation would extend 
testing privileges only to employers who have demonstrated good 
faith concerns about the welfare of their employees. 

I urge the Committee to vote a "do pass" on this important. 
piece of legislation. 



What Does It Do? 

SENATE BILL 373 
DRUG-FREE WORK ACT 

By Senator Dick Pinsoneault 
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This legislation seeks to establish a separate and ex~~~ 
classification of private emEloyers who would be~ll~d to test 
~or alcohol and dryg use by -their employees or applicants for 
private employment. lrhe right to test would be restricted only 
to private employers who satisfy All three of the following 
conditions: 

(1) The employer must maintain a comprehensive program to 
provide an alcohol-free and drug-free work environment for 
the benefit of all of its employees and its customers. 

(2) The employer must provide a fully financed drug and 
alcohol assistance program for all of its full-time employees. 

(3) In cases where a job applicant has tested positive to 
drug or alcohol use, the employer--after the passage of a 
reasonable amount of time--may not use the original positive 
test results against the job applicant. 

SB 373--What is its Purpose? 

The principal purpose of SB 373 is to encourage model drug 
and alcohol programs for which few Montana employers can currently 
qualify. The bill seeks to establish the goal of a drug-free work 
environment for all Montana employees. In such an environment, 
wherever an employee encounters drug or alcohol problems, it 
would be the employer's responsibility to finance fully the 
remediation of the employee's problem. In short, testing would 
not be used as a means for identifying employees to be dropped 
from the employer's work force. Instead, testing would be used as 
a means to identify employees who have personal problems that 
would be dealt with at the company's expense. 

To What Extent Does Montana current Law Allow Private Employers 
to Test Their Employees and Job Applicants? 

The 1987 amendments (§ 39-2-304, MeA) prohibit drug testing 
of private employees except in those cases where the employment 
involves hazardous work environments or in cases where the primary 
responsibility of the employee is security, public safety, or 
fiduciary responsibility. Except in'those limited circumstances, 
drug and alcohol testing by private employers of private employees 
or job applicants is prohibited. 

. ' 

• 



How do Montana's Laws Concerning Drug Testing by Private Employers 
Compare with other states? 

Few states in the United states have enacted statutes that 
address drug testing of private employees. Nearly all drug 
testing laws concern public' employees.' "The' few' private employ~e' 
statutes that have been enacted concentrate on the care, handling 
and analysis of test results. Recently, several states enacted 
statutes restricting the use of drug and alcohol tests for private 
employees, but in none of these states -- except Montana -- would 
the type of program contemplated by SB 373 be prohibited. In 
other words, the type of exemplary program contemplated by SB 373 
is currently possible in all states, but Montana. 

How do Montana's Laws Governing Drug Testing Compare with the 
Federal Government? 

As a part of the Omnibus Drug Legislation enacted last fall 
by Congress (PL 100-690, Title Sed»~, the Federal government now 
mandates all contractors and grantees of federal agencies to 
certify that they provide "drug-free work places." Under the 
1988 Drug-Free Work Place Act, the ultimate consequence of 
noncompliance is disbarment or suspension of federal contractors 
or federal grantees. The Drug-Free Work Pla,ce Act and its 
implementing regulations, published on January 31, 1989, do not 
require contractors or grantees to conduct drug tests. 

Is SB 373 Unconstitutional? 

No. Federal and state court cases which have found 
unconstitutional drug and alcohol testing typically concern 
tests administered either by government officials or, in limited 
circumstances, by private agents operating under government 
mandate. In short, both the Federal and state constitutions 
effectively prohibit unlawful searches and seizures of bodily 
fluids for drug testing conducted through state action. Even in 
view of constitutional protections for privacy, there are no 
constitutional prohibitions against drug testing performed by 
private individuals where there is no connection with state action 
or other government requirement. 

. , 



Drugs, alcohol: 
"No place in 
. our business" 

To test or not to test? Who gets tested? 
How accurate are the tests? What about 
employee safety and employee privacy 
concerns? To understand how these is­
sues are addressed by IBM, Think talked 
to William Colucci, IBM director, em­
ployee relations. 

Q. Today, substance abuse, particularly 
illicit drug use, is receiving increasing 
national attention and notoriety. What 
is IBM's position on this subject? 
A. Simply stated, substance abuse is a 
national problem that must be ad­
dressed by society through coordinated 
actions by individuals, government, 
schools, medical professionals and busi­
ness. The evidence on substance abuse 
clearly indicates that the use of non­
medically prescribed drugs and alcohol 
abuse is harmful. For businesses, it is 
also costly. Safety and judgment can be 
impaired, interpersonal relationships 
damaged and productivity lowered. 

At IBM, we want to balance our re­
spect for an individual's right to privacy 
and the personal lifestyle of his or her 
own choosing against our objective to 
provide a safe, healthy, productive work 
environment. 

32 Think 

Q. What is IHM'sdrugpolicy? 
A. First, drugs and alcohol have no 
place in our business. The use. distribu­
tion, sale or possession of any drugs or 
other controlled substance for non­
medical reasons on company premises 
or in any I HM work environment is pro­
hibited. We consider violations a serious 
breach of our policy, which normally re­
sult in dismissal. 

Second, employees under the influ­
ence of any non medically prescribed 
drugs are prohibited from company 
premises or any other IRM work environ­
ment. 

Q. What does IRM do when we learn 
an employee has a substance-abuse 
problem? 
A. We consider substance-abuse a 
medical problem. As with other medical 
conditions, our aim is to assist the em­
ployee in the rehabilitation process 
while maintaining a safe, healthy work 
environment. 

Q. How does IBM help an employee with 
this problem? 
A. Employees are encouraged to seek 
assistance from their manager or the 
IRM medical department. Ifthey prefer, 
they can go directly to the IRM Em­
ployee Assistance Program (EAP) 
which provides confidential, profes­
sional, short-term counseling and re­
ferral service to employees, retirees and 
their eligible dependents on a wide 
range of personal problems, including 
alcoholism and drug-abuse. We also 
have a comprehensive benefits package 
that has recently been expanded to in­
clude coverage of outpatient as well as 
inpatient program coverage for drug and 
alcohol treatment. 

Q. What are the signals that there 
might be a drug or substance abuse 
problem with an employee? 
A. I ndications of substance abuse could 
include declining performance, deterio­
rating attendance, accidents, inter­
personal relationship problems or other 
signs of unusual behavior. Managers at­
tend awareness programs to help them, 
with the assistance of our medical staff, 
identify employees who may be experi­
encing substance abuse problems. 

Q. Does IRM test current employees for 
drug use? 
A. We do not routinely test' employees. 
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But if management clearly observes 
something that could be a manifesta­
tion of drug or alcohol abuse, such as 
deterioration of performance, increase 
in absenteeism, or unusual behavior 

. which could affect the safety of other 
employees, the manager might ask the 
employee to visit the medical depart­
ment. 

After careful evaluation, the medical 
department may ask the employee to 
take a test. These situations are dealt 
with on a case-by-case basis. 

Q. Why did IBM initiate a drug screen­
ing program for applicants? 
A. One of our prime responsibilities is 
to ensure a safe, healthy, productive 
work environment for all our employ­
ees-including the avoidance of any 
problems which could be caused by co­
workers under the influence of con­
trolled substances. Because of this, we 
decided to make the use of controlled 
substances for nonmedical reasons a 
consideration in our employment deci­
sions. 

Q. What drugs does I HM test applicants 
for? 
A. We test for a wide range of drugj, 
including those commonly abused, such 
as cocaine and marijuana. 

Q. How can Iii!'.' be sure the tests are 
accurate? 
A. To ensure total accuracy of test re­
sults, we have implemented a very tight 
control over the chain of custody of 
the specimen throughout the entire 
testing procedure. The tests are per­
formed, reviewed and confirmed by one 
licensed laboratory, which is monitored 
regularly. 

All initial positive results are con­
firmed by a different testing proce­
dure. We are convinced as to the accu­
racy of our testing procedures. 

Q. Are applicants told beforehand 
about the drug-screening examination? 
A. Yes, our applicants are advised of 
this requirement early in the em­
ployment process. Our application for 
employment indicates that a test is 
part of the pre-employment physical 
examination. 

Our recruiters explain this require­
ment during the interview process, and 
this requirement also appears on our 
pre-employment questionnaire. 



Q. What if an applicant's test results 
are positive? 
A. A positive finding would have a seri­
ous negative impact on an applicant's 
chances for employment. Drug screen­
ing is one component in our overall 
applicant evaluation process; if an ap­
plicant cannot provide a reasonable 
explanation for a positive finding, that 
applicant will not be offered a job. 

Q. What happens if a highly qualified 
applicant refuses to submit to a test? 
A. We would be unable to consider the 

, . 

applicant further for employment, as the 
screening is a required component of 
our pre-employment process. 

Q. Isn't testing an invasion of personal 
privacy? 
A. We don't think so. It's a question of 
balancing interests. IBM has an obliga­
tion to provide a safe work environment 
and a high quality product or service to 
the customer. Everyone suffers-em­
ployees, stockholders and customers 
alike-when drug abuse contaminates 
the work place. 

IBM Programs 
Following is a list of programs through 
which IBM and its employees have sup­
ported many worthwhile community 
activities, including fighting substance 
abuse. 

Corporate Contributions 
From 1980 through 1986, IBM contrib­
uted more than $1 million to support 
alcohol/drug-related organizations. 
These contributions have been directed 
toward a variety of groups whose efforts 
are aimed at various aspects of re­
search, prevention and treatment. 

Social Service Leaves 
This program, started in 1971, has been 
used by some 900 employees during 
1986, with a number of them involved in 
programs that provide America's youth 
with healthier lifestyle options, and 
contribute to community substance 
abuse prevention/rehabilitation efforts. 

Fund for Community Service 
This program, started in 1972, has 
helped fund some 17,000 projects. IBM, 
through its employees, retirees or their 
spouses, has contributed some $28 mil­
lion. These grants have funded such 
projects as office equipment for alcohol 
rehabilitation organizations and train­
ing materials for drug abuse prevention 
seminars. 

Time Off for Social Service 
Activity 
Management may approve requests 
from an employee for paid time off to 
participate in social service activity for 
up to 10 working days in a 12-month 
period. 

Help for co-dependents 
Co-dependents-a spouse, children, 
parents, or others close to an addict­
are also affected emotionally by an ad­
dict's problem. Two support organiza­
tions that help co-dependents are: 
AI.·ANON, Cor co-dependents of alcohol­
ics (1-800-245-4656 in New York State 
and 1-800-344-2666 for other states); 
and NARANON, for co-dependents of 
narcotics addicts (718-237-9557). 
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Conoco operates a complex 50,000 barrel per day refinery in 

Billings, Montana that processes crude oil into finished 

petroleum products for the Northd,n Rocky Mountain Area. Our 

facility is located essentially ~-~~~~~n Billings and dictates 

that we operate in a safe, efficient, and socially acceptable 

manner. 

Conoco uses extensive interviewing and testing procedures to 

obtain a qualified work . force. We then conduct extensive 

training to ensure that we have well qualified operators running 

the Refinery. It is imperative that we have operators with full 
C u:" -r 7£ 5-

control of their physical and mental facilities, since the 

potential for disaster is high if handled improperly. 

One of the tools that Conoco uses to screen applicants is a 

pre-employment drug test. This drug test is given with advanced 

notice at the applicant's pre-employment physical. strict 

protcccl fo= chain of cu~tody and conficz~tiality is maintained. 

If a potential applicant shows a positive drug test, the 

applicant is allowed to explain any possible circumstances to the 

Conoco Medical Division, and another drug test may be authorized. 

If not, the potential applicant is refused employment. The 

management of the Conoco Refinery only receives notice from our 

Medical Division that an applicant mayor may not be hired. 

~,R Ju- ~. "1~ ~io ~ r~ ,4 &d ~ (;~ 
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Conoco has an organized program to maintain an alcohol and 

drug-free work environment for the benefit of all ~ its 

employees and customers. The program recognizes that the use of 

non-medically prescribed controlled substances is potentially 

damaging to the employees and should be remedied. Our written 

policy states that one of the purposes of ~drUg and alcohol 

program is to prevent and eliminate the abusive use of such 

sUbstances by ~ employees. We provide to our employees a bona 

fide drug and alcohol assistance program that iS~~ for by 

Conoco. .we do a-H:-oW job applicants \lho test positive Lo blood or 

Y-r-ine..--test-s-fol:' alco~1:' dl:'ugs to re-apply afteL a peL iod of 1"2 

_months. 

Conoco feels that drug screening is an effective tool to 

select and maintain top quality operators for a potentially 

dangerous occupation. Therefore, Conoco supports Senate Bill 

No. 373. /~;1L ~/~:.:t· 
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Internationlt''Rep"isetrtative -OCAW 

Oil, Chemical & Atomic Workers 
International Union, AFL·CIO 

P.O. Box 2W;;t:;, 
Billings, M"JI.A591"Hl4- .2 -1>:- 8'2. 
406/ 669-3Stti.oNGu .... le-__ 513_._/ _,_~ ... 7 ..... ~ ...... _ 

TESTIMONY OF DAN EDWARDS ON SENATE BILL 373 BEFORE THE SENATE 
JUDICIARY COMMITTEE, FEBRUARY 15, 1989. 

Good morning. For the record, my name is Dan Edwards. I am an 
International Representative for the Oil, Chemical and Atomic 
Workers International Union, AFL-CIO. I am stationed in 
Billings, but my area of assignment includes the entire State 
of Montana. I am also speaking on behalf of the Montana AFL­
CIa, and the Montana State American Civil Liberties Union. I am 
here to speak in OPPOSITION to Senate Bill 373. 

First, I want to make it very clear that I, and the 
organizations I am speaking for here today, do not support or 
condone in any way whatsoever, the use of drugs or alcohol on­
the-job, or coming to work under the influence of drugs or 
alcohol. However, unless it can be demonstrated by reasonable 
"probable cause" that a worker is impaired on the job, or that 
a worker's job performance is affected, we believe that workers 
in the State of Montana have the same rights as any other 
American against unwarranted employer intrusion into an 
employee's right to privacy and right to dignity. 

S8 373 is a proposed amendment to current Montana Law regarding 
blood and urine testing of employees and prospective employees, 
39-2-304, MCA. At first glance SB 373 might appear to not have 
any great impact upon the current law. However, it does have a 
great impact upon the current law--it effectively eliminates 
the protection the current law offers to employees against 
unfair and unnecessary drug and alcohol testing by employers. 
SB 373 is a bad bill. 

The main effect of this bill is that all any employer has to do 
to force drug and/or alcohol testing upon its employees and 
upon job applicants is to (1) maintain an "organized program", 
and (2) provide employees a "bona fide" drug and alcohol 
assistance program, thereby completely eliminating the 
requirement of the current law which states that in order to 
require an employee to submit to dru9 or alcohol testing, the 
employer must have "reason to believe that the employee's 
faculties are impaired on the job as a result of alcohol 
consumption or illegal drU9 use". 

1 



sa 373 also has other serious drawbacks: 

1. There is no definition of what constitutes an 
"organized program". An employer could write down a 
few words which offer no protection to employees or job 
applicants of their privacy rights and other rights and 
call that an "organized program". 

2. There is no definition of what constitutes a "bona fide 
drug and alcohol assistance program". The possibility 
for abuse here is obvious. 

3. An employer could purchase an inferior health insurance 
policy, which does not offer adequate treatment to get 
around the requirement of a "bona fide drug and alcohol 
assistance program". 

4. It requires that any drug and alcohol assistance 
program provided under contract, must be with a 
hospital. This eliminates employers from contracting 
with the many excellent free-standing drug and alcohol 
treatment facilities such as Rimrock Foundation and 
others which can be found in the State of Montana. I 
am advised that over one-half of the drug and alcohol 
treatment facilities in the State of Montana are not 
connected with a hospital. 

Any drug and alcohol assistance program should be 
required to be provided by a facility which has been 
approved by the State of Montana, whether free-standin; 
or hospital based. 

6. It eliminates the requirement that the employer provide 
a copy of the drug or alcohol test results to the 
person tested, unless the person being tested makes a 
specific request to receive a copy of the results. The 
vast majority of employees, particularly those not 
represented by a Union, would not know they had a right 
to the results and would not make the request. 

7. Section (2) (a) of the proposed bill contains much 
unnecessary, self-serving language. 

The current law has served the State of Montana and its 
employees and employers well. There is no need for this 
proposed legislation. I urge this committee to give SB 373 a 
"do not pass" recommendation. Thank you. 

2 



· SEN~TE JUmCIARY' 
EXE :.:1" NO. ___ b __ _ 
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Montana Nurses' AssociatioDILL NO .• SB ..573 
P.o. Box 5718 • Helena, Montana 59604 • 442-6710 

February 15, 1989 

TESTIMONY ON SB 373 

Mr. Chairman, my name is Wilbur Rehmann, I am the Labor Relations 
Director for the Montana Nurses' Association, a 1,400 member 
labor organization representing professional Registered Nurses. 

The Montana Nurses' Association strongly opposes SB 373. Two 
years ago we worked very hard with representatives of industry, 
drug counseling organizations, civil libertarians and other labor 
organizations to craft a finely-tuned compromise bill, SB 338 
sponsored by Senator Boylan and at that time Representative 
Pinsoneault, which eventually became law. It is a good law that 
is working, the old adage that "if it ain't broke, don't fix it" 
clearly applies in this case. 

SB 373 is an outright slap in the face to all of us who worked so 
hard two years ago to reach a compromise and it imposes draconian 
measures to attempt to correct something that's not broke. 

This bill guts the current drug-testing law in the State of 
Montana, it imposes and interjects the state into an area of 
private rights that should not be allowed nor should it be 
desired by employers. Employers should not be required to 
become police, a job interview should not be structured so that 
it becomes an "illegal search and seizure". 

This bill will turn Montana civil liberties and labor management 
relations on its head, the world will become topsy-turvy and the 
sunlight of truth and justice and civil rights will not shine in 
Montana henceforth. 

I urge this committee to give a do not ~ to this extremist 
approach to a non-problem. Please vote no on SB 373. 
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DATE :2-6-t!9 
BtU. NO .513 373 

Pamela J. Crane being first duly sworn on her oath deposes and 
states as follows: 

Due to poor health, I am unable to be there in person to 
lobby againstdruq testing. I submit to you my experience with 
drug testing when applying for employment with a business in 
Billings. 

June of 1988 ! applied for a position with a restaurant 
supply company. My duties would have included setting up and 
maintaining house displays, oustomer service and answering 
phones. I had one interview with the supervisor here and was 
called a week later and informed I would need to take a pre-
job physical. They set up the appointment and informed me where 
and when to go. I asked what the pre-job physical was. I was 
toldi nOh, you know, the typical physical, just to see how good 
of health your in." Upon arrival I was given a urine cup and 
informed I would need to fill it, with verification from the 
nurse ,that would have to accompany me. I refused to have the 
nurse in the bathroom but did fill the bottle for them. Then 
they came to me with pieces of paper and ask that I fill them 
out. That is when I asked what all this was for. The nurse 
assisting in the physical responded by saying that my employer 
had ordered drug screening on me. She also repeatedly told me 
that it was very important I remember all the prescription and 
non prescription drugs I had done in the last 6 to 8 months. 
While filling out the form I had been given, I asked when I would 
receive the results of the drug testing. I was informed then 
that ! would not be given any results of the testing, unless my 
employer was giving them to me. The testing had been requested 
by the employer and I had no right to them. "After all, the 
employer was paying for them," not me. 

I received one more interview with a gentleman from the 
Washington offioe. It was my understanding this gentleman was the 
employer who had requested the drug screening. After getting the 
introductions out of the way, I sU9gested that for future 
references the company should at least advise potential employees 
they were being drug tested. I told him it was humiliating and 
embarrassing to have a nurse inform a patient by handing them a 
urine cup and following them into a bathroom to verify the fluid 
had come from said person. The gentleman told me it was standard 
company policy and it shouldn't bother me if I had nothing to 
hide. I had nothing to hide from anyone, but my privacy had been 
invaded. I was being accused of something that I had done 
nothing to subject me to such humiliation. I pursued this job 
for about 6 weeks and was never offered the results of the 

. testing- nor was I. offered the job. I feel that because of my 
, strong opinion to inform potential employees of· the drug testing,~, ::., 

, I was dropped from consideration 'for the job. . . 
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After many hours of thought, I feel that my privacy had been 
invaded and that the company had no right to test me. I had 
given them no reason to suspect that I was involved with drugs 
nor was I informed I would be tested. It was clearly 
unconstitutional and an invasion of my privacy. The fourth 
amendment guarantees us the right to remain secure in our own 
person, from unlawful search and seizure. I became guilty of a 
crime without reasonable cause. 

Thank you for your time. 

Pamela J. Crane 
2509 So. 64th St w 
Billings, Yellowstone County, Montana 
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Amendments to Senate Bill No. 307 
First Reading Copy (WHITE) 

Requested by Senator Yellowtail 
For the Committee on Judiciary 

Prepared by Valencia Lane 
February 10, 1989 

1. Title, line 5. 
Following: "DISSEMINATING" 
Strike: "OBSCENITY" 
Insert: "CERTAIN OBSCENE MATERIALS" 

2. Page 2, line 6. 
_ Following: "conduct"" 
. Str ike: "includes" 

Insert: "is defined as" 

3. Page 2, lines 12 through 14. 
Following: "torture" on line 12 

SCNATf JU{)1CIARY 

nH'::.!T ';0._ <$ f~ ( 
Dt.TL :z -IS-1?9 ~ 
~l HO._ 5B 3 0 7-. 

Strike: remainder of line 12 through "costume" on line 14 
Insert: "; 

(d) sexual abuse of children, meaning an act or 
condition that depicts a child engaging in Bexu~l contact, 
either actively or passively. 

(6) For purposes of this section, "child" means any 
person who is under 16 years of age" 

4. Page 2, line 16. 
Following: "obscenity" 
Insert: "to a minor" 
Following: "offense of" 
Insert: "exhibition or dissemination of" 

5. Page 2, line 17. 
Following: "obscenity" 
Insert: "to a minor" 

. . •• 

6. Page 2, lines 20, 22, and 24. 
Page 3, line 2. 
Following: "performance" 
Insert: "to a minor" 

7. Page 3, line 5. 
Following: "children" 
Strike: "or other especially susceptible audiences" 

1 SB03070l.avl 
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8. Page 3, line 8. 
Following: "children" 
Strike: "or susceptible audiences" 

9. Page 3, line 11. 
Following: "dissemination" 
Insert: "to a minor" 

10. Page 3, line 12. 
Following: "of" 
Insert: "exhibition or distribution of" 
Following: "obscenity" 
Insert: "to a minor" 

.: 11. Page 3, lines 15 through 23. 
Following: "both." on line 15 
Strike: remainder of lines 15 through 23 in their entirety 
Renumber: subsequent subsections 

12. Page 4, line 4. 
Following: line 3 
Insert: "NEW SECTION. Section 3. Exhibition or dissemination of 

obscene material depicting sadOl"..asochisticabuse or obsce:le 
material depicting the sexual abuse of children --penalty. 
(I) A person commits the offense of exhibi tion or 
dissemination of obscene material depicting sadomasochistic 
abuse or obscene material depicting the sexual abuse of 
children if he knowingly or purposely: 

(a) sells, rents, delivers, provides, or offers or 
agrees to sell, rent, deliver, or provide any obscene material 
or performance depicting sexual conduct as defined in [section 
l(S)(c) or (S)(d)]; 

(b) presents, participates in, or directs an obscene 
play, dance, or other performance depicting sexual conduct as 
defined in [section 1(5)(c) or (S)(d)]; 

(c) publishes, exhibits, or otherwise makes available 
any obscene material or performance depicting sexual conduct 
as defined in [section l(S)(c) or (S)(d)]; 

(d). e~ibi ts, presents, rents, sells, delivers, or 
provides'or offers or agrees to exhibit, present, rent, sell, 
or provide any obscene material or performance depicting 
sexual conduct as defined in [section I(S)(c) or (S)(d)]; or 

(e) knowingly or purposely creates, buys, procures, or 
possesses obscene material depicting sexual conduct as defined 
in [section l(S)(c) or (S)(d)] for dissemination. 

(2) A person convicted under this section shall for each 
violation be fined a minimum of $SOO but not more than $5,000, 
imprisoned in the county jail for a term not to exceed 6 
months, or both. Upon a second conviction, a person is guilty 
of a felony and may be fined an amount not to exceed $50,000, 
imprisoned for a term not to exceed 10 years, or both. 

2 SB030701.avl 
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(3) Obscene mater ial disseminated, procured, ~ ~'omoted 

in violation of this section is contraband. 
(4) Cities, towns, or counties may adopt ordinances or 

resolutions that are more restrictive than the provisions of 
this section and 45-8-202." 

Renumber: subsequent sections 

13. Page 4, line 25. 
Following: "[Sections 1" 
Strike: "and 2" 
Insert: "through 3" 

14. Page 5, line 3. 
Following: "[sections 1" 
Strike: "and 2" 

.:; Insert: "through 3" 

• • 
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Amendments to Senate Bill No. 353 
First Reading Copy (WHITE) 

Requested by Senator Crippen 
For the Committee on Judiciary 

Prepared by Valencia Lane 
February 11, 1989 

1. Title, lines 9 and 10. 
Following: "ASSISTANCE~" on line 9 
Strike: remainder of line 9 through_"MCA:" on line 10 

2. Page 3, line 9. 
Following: "equipment" 
Insert: "to the requesting agency tactical team or" 

3. Page 3, lines 17 and 18. 
Following: "request for" on line 17 
Strike: remainder of line 17 through "(1)" on line 18 

4. Page 3, lines 18 and 19. 
Following: "[section 3]" on line 18. 
Strike: remainder of line 18 through "[section 5]" on line 19 

5. Page 3, lines 23 and 24. 
Following: second "account" on line 23 
Strike: remainder of line 23 through "17-7-502," on line 24 
Insert: "may be appropriated" 

6. Page 4, line 19 through page 6, line 12. 
Strike: section 9 in its entirety 
Renumber: subsequent sections 

7. Page 7, line 3. 
Following: "effective" 
Strike: "January 1, 1990" 
Insert: "July 1, 1989" 
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SEN.~ TE JU[}JCI~~Y 

EXfI:D!T NO._ _ /0 
:58 .11'1 DATE. .,2-/6--$1 

Amendments to Senate Bill No. 3'~l NQ ;51:3;r2jr 
First Reading Copy (WHITE) 

Requested by Senator Yellowtail 
For the Committee on Judiciary 

1. Page 1, line 22. 
Following: "grams" 

Prepared by Valencia Lane 
February 14, 1989 

Insert: ", except items used or intended for use in connection with 
quantities of marijuana in amounts less than 60 grams" 

2. Page 1, line 23. 
Following: "(2)(d)," 
Insert: "except as provided in subsection (2)(d)," 

3. Page 3, lines 8 and 9. 
Following: "of" on line 8 
Strike: remaIiider of line 8 through "from" on line 9 

4. Page 4, line 6. 
Following: line 5 
Insert: !I(d) No conveyance or container is subject to forfeiture 

under this section if it was used or intended for use in 
transporting less than 60 grams of marijuana." 

1 SB03770l.avl 
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