
MINUTES 

MONTANA SENATE 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON AGRICULTURE 

Call to Order: By Chairman Tom Beck, on February 15, 1989, 
at 12:30 p.m. 

ROLL CALL 

Members Present: Senators: Gary Aklestad, Esther Bengtson, 
Gerry Devlin, Jack Galt, Greg Jergeson, Gene Thayer, 
Bob Williams, Chairman Tom Beck 

Members Excused: Senator Hubert Abrams 

Members Absent: None 

Staff Present: Doug Sternberg, Legislative Council 

Announcements/Discussion: A tour of MSU's agriculture 
program. See exhibit 1. 

DISPOSITION OF SENATE BILL 357 

Discussion: Senator Beck-"There was a concern about the 3 
acres being too much land in there." 

Senator Beck-"Is there a definition for garden size? Can a 
garden be 40 acres?" Senator Thayer-"Not unless you're 
crazy." 

Senator Aklestad-"The Hutterites might call theirs a 
garden." 

Amendments and votes: Senator Thayer moved that subsection 
"3" be deleted; the motion was seconded by Senator 
Aklestad. The motion carried. 

Recommendation and Vote: Senator Aklestad moved that SB 357 
DO PASS AS AMENDED; the motion was seconded by Senator 
Galt. The motion carried unanimously. 

DISPOSITION OF SENATE BILL 387 

Discussion: Doug Sternberg explained the amendments to SB 
387. 
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Amendments and votes: Senator Galt moved the amendments; 
the motion was seconded by Senator Aklestad. The 
motion carried. 

Recommendation and Vote: Senator Thayer moved that SB 387 
DO PASS AS AMENDED; the motion was seconded by Senator 
Aklestad. The motion carried unanimously. 

DISPOSITION OF SENATE BILL 265 

Discussion: Senator Jergeson-"The board can look at a 
.reservation, let's say the municipal reservation, 
extend it. They can modify it. Now, if they can 
modify it that says to me that could cut the 
reservation in half. Why would they need to reallocate 
it?" Senator Bengtson-"The board chose to feel that 
they did not have the authority to reallocate. They 
wanted it cleared up." 

Senator Jergeson-"If they reallocated the water to some 
reservant, the priority date follows along. But if 
they modified the reservation something less than it 
currently is, wouldn't that free up that water?" 
Senator Bengtson-"I don't know." 

Senator Bengtson-"There's some critical need that needs to 
be addressed. Somebody has to have some flexibility to 
do that." 

Amendments and Votes: None 

Recommendation and Vote: Senator Galt moved that SB 265 DO 
PASS; the motion carried with Senator Jergeson and 
Senator Williams voting no. 

DISPOSITION OF SENATE BILL 264 

Discussion: Senator Beck-"Was there an easement granted for 
that well and was there property rights given to the 
previous owner of the well?" Senator Bengtson-"No, not 
at all." 

Senator Aklestad-"Wasn't one of the big problems was where 
you're trying to develop new water and your point of 
diversion isn't on your own property, you have to get 
either a condemnation or an easement before you can 
ever go to the DNRC? You can spend thousands of 
dollars if you ever had to go through condemnation to 
get those lands tied up and then the DNRC could still 
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turn you down for the water right after you went 
through all that expense. Wasn't that one of the 
biggest problems?" Senator Williams-"That's what I 
understood Doney to say. You'd have to go through all 
of this before you go through the DNRC." 

Senator Galt-"This particular property owner could have 
protected herself when she sold that land. Now, she 
must have given that fella a water right or a right to 
the well or something. He had every right in the world 
to sell it." 

Amendments and Votes: None 

Recommendation and Vote: Senator Bengtson moved that SB 264 
be tabled. The motion carried unanimously. 

Senator Jergeson discussed some additional amendments to SB 
Ill. Executive action will be taken at a later date. 

Senator Thayer moved to take SB 28 from the table. The 
motion carried. 

HEARING ON SENATE BILL 390 

Presentation and Opening Statement by Sponsor: Senator 
Galt, District 16, "This will extend the permission 
that we granted the Department of Natural Resources 2 
years ago to issue a term permit to pump water out of 
the mines at Roundup. This bill would extend that for 
another 2 years." 

List of Testifying Proponents and What Group They Represent: 

Representative Robert Clark, House District 31 
Doug Parrott representing the Dead Man's Basin Water Users 

Association 
Karen Barkley representing DNRC 
Shirley Parrott representing the lower Musselshell County 

Water District 

List of Testifying Opponents and What Group They Represent: 

Virgil Jones representing himself 
Robert Lee representing himself 
Kelly Stephenson representing himself 
Joyce Egeler representing herself 
Dona Adams representing herself 
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Proponents: 
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Representative Robert Clark-"This would extend the title for 
this test pump. That's what this is, a test pump! If 
this testing is not done, I feel we will never know 
exactly what is in the mine. We know there is some 
water in there and that's all we know for sure. The 
safeguards that are being taken by the DNRC in their 
grant application cover the environmental aspect." 

Doug Parrott-"We were here 2 years ago as to testifying for 
,the RIT funding for the test of this mine and for some 
water management studies along the Musselshell River. 
The Dead Man's Basin water Users Association requested 
a bill to allow DNRC to pump an excess of 3,000 acre­
feet, in the year's time for this test, which requires 
legislative approval. The legislature gave that 
approval and set a time limit on it as September 1989. 
As it turns out, the availability of our RIT funds, it 
has taken us a year or more to start receiving the 
funds. So we are asking that you extend this period." 

Karen Barkley-"The Department of Natural Resources supports 
SB 390." See exhibit 2. 

Shirley Parrott-HI would like to stress strongly that we 
still support the testing pumping project. Because of 
the opposition, we have written numerous safeguards 
into the program to protect them." 

Testimony: 
Opponents: 

Virgil Jones-"I feel we have ground water rights prior to 
any irrigation rights that are being discussed here. 
We've got 80 irrigators downstream; we've got over 400 
property owners of wells in the area. Irrigators have 
their surface rights and we have our ground water 
rights; if Dead Man's Basin users would only make a 
better allocation of the water they have." Mr. Jones 
used visual techniques to explain Dead Man's Basin 
area. 

Robert Lee-"This test pumping allows the harm to be done 
first. There is no liability status. Who is liable 
for the harm that will be done if this pumping causes 
harm? What is the recourse of the landowner when his 
house or his land growth subsides. There is physical 
evidence from the last pumping when the mines were 
working. There were spring boxes built in the 30's 
when the mines became mechanized. It allowed more 
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water and people had to build spring boxes because 
water disappeared. Pretty soon those springs dried up 
entirely and wells had to be drilled right beside the 
old springs. That's the physical evidence." 

Kelly Stephenson-HI would ask you people, because there was 
such short notice of the hearing today, to let us get 
written testimony to you." See exhibit 6 for 
additional testimony. 

Joyce Egeler-"What do we do if there are harmful effects on 
our well? What do we do with land that has no water? 
.How do we sell land that has no water? How do we get 
our money back out of it that we put into it? I would 
like you to think about these issues." 

Dona Adams-"When we moved into our tract of land, there was 
no one mentioning we would lose our water. We live on 
a small tract of land and the possibility of losing 
water is frightening." 

Willa Dale-See exhibit 9. 

Questions From Committee Members: Senator Aklestad-"They 
had a 2-year program on, am I to understand there 
hasn't been any pumping done yet?" Mr. Marvin Miller 
(Montana bureau of mines) -"No, there was only a short 
test run. The test was about a few hours." 

Senator Aklestad-"Why wasn't there more water pumped?" Mr. 
Wayne Van Voast (Montana Bureau of Mines) -"We made two 
attempts to pump. We wanted to find out if this pump 
would go down this mine entry and be useable. We 
tested for a few hours and found this (pump) was 
geometrically too large to be inserted down in the mine 
entry. It wasn't really a water test, it was a pump 
test." 

Senator Aklestad-"Did you ask the Department to come in and 
testify?" Senator Galt-"No, they volunteered." 

Senator Williams-"Did you have any measurements on how much 
the water raised at any given period of time in a year 
since the abandonment of the mines?" Mr. Van Voast­
"There was no monitoring done when the mines were shut 
down. We've been monitoring water levels over the last 
year." 

Senator Bengtson-"Is anybody here from state lands?" (There 
was not.) 
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Senator Thayer-"Looking at lines 2 through 7 on page 2 of 
the bill (he reads that part of the bill), it sounds to 
me like there could be, if this is successful, some 
beneficial effect of having more water available. How 
are you going to do this to prevent any significant 
environmental problems? How would you ease these 
people's minds that testified here today?" Gary Fritz­
"We've visited with the people from the Roundup area a 
number of times and I think they are well aware of each 
of the concerns that have been raised. We have 
addressed those in the preliminary environmental review 
that was done for this project. We are going to put 
monitoring wells all the way around the test pumping 
'well. These wells are monitored or will be drilled and 
monitored that encircle this test pumping well. We 
will be able to tell if they are causing an effect in 
the area. If the test pump occurs, it's going to be a 
very heavily monitored operation." 

Closing by Sponsor: Senator Galt-"Just remember that this 
is an experiment to see if this large body of water 
could be available for irrigation purposes on the Lower 
Musselshell. It would benefit not only those 80 
irrigators, it would benefit all of Musselshell County 
as you all well know. No one's going to get hurt and I 
urge your acceptance of it." 

HEARING ON SENATE BILL 386 

Presentation and Opening Statement by Sponsor: Senator 
Galt, District 16, stated: "This was an act to allow 
the legislature or the governor to revise the state 
water plan. There is no provision for the legislature 
to change it. We felt that the legislature should have 
a hand in it and this bill will simply state the laws. 
As you can see on the third page, on top of the third 
page (lines 1-4 on page 3), it will get the legislative 
branch more involved with the state water plan." 

List of Testifying Proponents and What Group They Represent: 

Carol Mosher representing the Montana Stockgrowers and the 
Montana CattleWomen 

Lorna Frank representing the Montana Farm Bureau 
Jack Salmond representing Western Environmental Trade 

Association 
George Ochenski representing Alliance for Montana Water 
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List of Testifying Opponents and What Group They Represent: 

Jo Brunner representing the Montana Water Resource 
Association 

Testimony: 
Proponents: 

Carol Mosher-See exhibit 10. 

Lorna Frank-See exhibit 11. 

Jack Sa1mond-"We support the bill and I hope you give it a 
~o pass." 

George Ochenski-Mr. Ochenski's main concern was, how does 
the public take part in the process? Mr. Ochenski 
indicated he did not want to be recorded as an opponent 
or a proponent; he just wanted to address the issue of 
the public's participation. 

Testimony: 
Opponents: 

Jo Brunner-See exhibit 12. 

Questions From Committee Members: Senator Jergeson-"Is the 
water plan that the department's been working on, does 
that have to be adopted in the courts?" Senator Ga1t­
"No." 

Senator Jergeson-"The concerns that were raised about this 
particular language in sub "(4)"; wouldn't we guarantee 
legislative and gubernatorial involvement in changing 
the water plan? You say this water plan would have to 
be adopted in courts of the Montana administrative code 
and the legislature by law could change the 
provisions?" Senator Galt-"Well, I think there was a 
Supreme Court decision not too many years ago that the 
legislature can't get involved with the administrative 
codes. 

Senator Beck-liThe governor does have the discretion to 
change it with the approval of the legislature." 

Closing by Sponsor: Senator Galt closed. 

HEARING ON SENATE BILL 416 

Presentation and Opening Statement by Sponsor: Senator 
Anderson, District 37, see exhIbit 14. 
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List of Testifying Proponents and What Group They Represent: 

W.G. Gilbert III (an attorney in Dillon) representing 
himself 

Byron Bayers representing himself 
Jerry Engle representing himself 
Carol Mosher representing the Montana Stockgrowers and the 

Montana CattleWomen 
Mark Josephson (an attorney in Big Timber) 
Lorna Frank representing the Montana Farm Bureau 
Steve Aller representing himself 
Jeff Walker representing himself 

List of Testifying Opponents and What Group They Represent: 

None 

Testimony: 
Proponents: 

W.G. Gilbert III-"Our area probably has some of the oldest 
water rights in Montana. I think some go back to 1862. 
The section which we seek to amend set up a conclusive 
presumption of an abandonment if the filing was not 
made within the required time. A conclusive 
presumption is, if you think about the word somewhat of 
an inconsistency within itself. The effect that many 
of us fear is that there will be a forfeiture of those 
water rights to people who by accident, mistake, 
mishap, and other reasons failed to file--failed to get 
their filings on time. We don't think that is right. 
Many water lawyers that I have discussed this with 
believe that presumption is unconstitutional and 
unenforceable. I think it has caused a great hardship 
and I have seen examples of that in my practice and 
that's why I am here. (Mr. Gilbert held up a file full 
of papers. These papers were signed by a small rancher 
in his area. The time to sign the papers took 
approximately 2 hours.) I would urge you to pass this 
bill." 

Byron Bayers-"I agree what the two gentlemen preceding me 
said. I have faced the same problem in my own ranching 
business where we have filed a decree almost as big as 
he (Mr. Gilbert) has shown you and yet we missed one. 
So I personally know of the problem you can run into. 
I think there were problems that were overlooked or for 
one reason or another weren't able to get it done. I 
would like to ask you to give this serious 
consideration for passage." 

Jerry Engle-"I am a manager for an absentee rancher. There 
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is no excuses, I come on to the ranch about 2 years 
ago. The fella (the absentee rancher) was under the 
impression that everything was taken care of and done. 
I started doing some digging and two-thirds of it was 
not done. I am a "Johnny-corne-lately" on it and am 
trying to get matters put into the right perspective 
and we are having some problems. I urge you to support 
this bill." 

Carol Mosher-See exhibit 13. 

Mark Josephson-"I currently represent 10 late claimants in 
.the Upper Yellowstone Basin. I don't want to go into 
the legality of why that statute is constitutional; I 
want to talk about why it is fair to have this bill. 
The range of facts of why people missed the deadline, 
just in the people that I represent, is tremendous. We 
had people who from day one, in 1979, diligently 
pursued their water rights. They got a thick file 
together like that (pointed to Mr. Gi1bert ' s file) and 
simple because of the old decrees, the old title 
abstracts, old water right records, just missed it and 
filed it late. Other people were confused about the 
deadline filing date and mailed them--they were post 
marked that Friday and the office didn't receive them 
until that Monday. One client who mailed it in plenty 
of time, early in the week, had a digit or two wrong on 
the street address. It got returned to him. He mailed 
it Friday and it got back to the proper place on 
Monday ••• There does need to be a finality of this 
process. This bill provides that finality much the way 
any lawsuit defines finality. It is just plain fair. 
Please pass this bill." 

Lorna Frank-"We do support SB 416." 

Steve A11er-"Through no fault of our own, we have a problem 
with this late claim problem. The only way out is 
through expensive litigation. Two years of work so far 
for us. I would ask you to give this bill a do pass." 

Jeff Wa1ker-"I would ask you to support this bill. The 
biggest problem that it solves, and I don't think it 
has been adequately addressed yet, is the way the 
current law is worded right now. It says we all have 
to be perfect. It says we not only have to be perfect, 
but since there was no confirmation filing sent to 
anyone, that if there was a missed file no one would 
ever know about it. If they did happen to find out 
about it, there would be no recourse in solving that 
problem. If you don't file, you ' 11 pay for it for the 
rest of your life. It goes beyond that. My sons and 
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daughters will have to pay for it the rest of their 
lives and their sons and daughters--for a simple 
mistake in paperwork! It's not acceptable to treat 
people like this in our society. We even treat 
criminals better than that. I urge this committee to 
pass this bill." 

Testimony: 
Opponents: 

None 

Questions From Committee Members: Senator Aklestad-"There 
isn't a new deadline established in this bill, it's 
open-ended? Is that correct?" Senator Anderson-"I 
think that's correct." 

Senator Aklestad-"Are we going to have a conflict between 
those two documents--this and the final decree? We 
have two conflicting documents." Mark Josephson-"The 
deadline would be the preliminary decree state of 
whatever particular basin, if you decide on basin by 
basin. The point is, up until the time the court is 
ready to issue the final decree. One of the reasons it 
seems fair to give that kind of a deadline; it would 
change basin to basin depending on the status. I don't 
know what the effect of opening up the basins is going 
to have." 

Closing by Sponsor: Senator Anderson-See exhibit 14. 

HEARING ON SENATE BILL 432 

Presentation and Opening Statement by Sponsor: Senator 
Bengtson, District 49, stated "This was requested to me 
by a local irrigation district. I'm going to let my 
Huntley Project irrigation manager explain what it is." 

List of Testifying Proponents and What Group They Represent: 

Dueane Calvin representing the Huntley Project Irrigation 
District 

R.A. Ellis representing the Montana Resource Association; 
also the Commissioner for the Helena Valley Irrigation 
District 

List of Testifying Opponents and What Group They Represent: 

None 



Testimony: 
Proponents: 

Dueane Calvin-See exhibit 16. 
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R.A. Ellis-III support this bill fully. It is hard to 
collect the taxes for the irrigation district. Our 
county treasurer does allow this. We have other 
counties that do not allow this. I can see that this 
(SB 432) will clarify this so everybody will be on an 
equal status. Please pass the bill." 

Testimony: 
Opponents: 

None 

Questions From Committee Members: Senator Bengtson: "All 
those amendments do is reinstate the language that was 
deleted, because our attorney misunderstood. Those 
amendments were given just to reinsert the language. II 
See exhibit 17. 

Closing by Sponsor: Senator Bengtson closes. 

DISPOSITION OF SENATE BILL 432 

Discussion: None 

Amendments and votes: Senator Bengtson moved the amendments 
on SB 432. The motion carried. 

Recommendation and vote: Senator Bengtson moved SB 432 DO 
PASS AS AMENDED; the motion was seconded by Senator 
Devlin. The motion carried unanimously. 

ADJOURNMENT 

Adjournment At: 3:06 p.m. 

TB/jj 



ROLL CALL 

__ A_G_R_I_C_U_L_T_UR_E ______ COMMITTEE 
DATE 

~ LEGISLATIVE SESSI0N ~ 

NA."1E PRESENT ABSENT 

SENATOR HUBERT ABRAMS 

SENATOR GARY AKLESTAD ../ 

SENATOR ESTHER BENGTSON 
...."."" 

SENATOR GERRY DEVLIN ../ 

SENATOR JACK GALT ~ 

SENATOR GREG JERGESON / 

SENATOR GENE THAYER V"" 

SENATOR BOB WILLIAMS V 

SENATOR TOB BECK V 

Each day attach to minutes. 

EXCUSED 

c/ 



SERATE STANDING COMMITTEE REPORT 

February 16, 1989 

HR. PRESIDENT: 
We, your committee on Agriculture, Livestock, and Irrigation, 

having had under consideration SB 357 (first reading copy 
whi te), respectfully report that SB .357 be amended and as ~30 

amended do pass: 

1. Page 5, line 16. 
Strike: "(b) potato fields of less than J acres;" 
Renumber: subsequent subsection 

ABD AS AMENDED DO PASS ;dl ( 2 //// I) 
S i gne d : ___ .,..~+.I~~_--r-;O£llo<.:lld(' ........ ->l...,· _/ ___ /- -,-1..;;_(2:.-,~,--__ -, 

''Tfiomas A. Beck, Chairman 

scrsb357.216 



~ ',.. 
~." .. 

.' . 

SERA'!'!: STAMDING COHHITTEE I~EPORT 

February 16. 1989 

HR. PRESIDENT: 
We, your commi t tee on Agricul ture, Livestock, and I rriga tion, 

having had under consideration SB 387 (first reading copy 
whi te), respectfully report that SB 387 be amended and as so 
amended do pass: 

1. Title, line 6. 
Strike: "A CLASS Aft 
Insert, "A.N" 

2. Title, line 7. 
Strike J "III" 
Insert: "X OR Y" 

3. Page ... line l. ... , 
Strike, "a class Aft 
Insert, "an" 

4. Page ., line 3. " Strike, "l.~" 
Inp-p rt., "other" 

5. Page ., line 4 . ... , 
Strike: "class Aft 

Insert: "official" 

6 . Page "'I lines 7, -, 
Strike: "III" 
Insert: "X or Y" 

10, 

AWD AS AHERDED DO PASS 

and 13. 

Signed, 

scrsb387.216 

I 
I 
I • 



SERATE STANDING COHMITTEE REPORT 

February 15, 1989 

MR. PRESIDENT: 
We, your committee on Agriculture, Livestock, dnd Irrigation, 

having had under consideration SB 265 (firEt reading copy -­
white), respectfully report that SB 265 do pass. 

Signed: ~Jfd?tU!.g odJ 
woo 

DO PASS 

Thomas A. Beck, Chairman 

SCRSB265.215 
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SB.A~E STANDIIG COKMI~!BE REPORT 

February 16, 1989 

HR. PRESIDENT. 
\lfe, your co!!!!!!i ttee on Agri =ul ture, Livestock, ,and Irrigatiop., 

having had under consideration SB 432 (first reading copy 
white), respectfully report that SB 432 be amended and a 1'3 so 
amended do paSSa 

1. Page 1, line 19. 
Following: "ei8~riet· 
Inser~: Wthe district-

2. Page 1, line 20. 
Following: .~. 
Insert: "county in which the" 

3. Page 1, line 21. 
Following: w~hereef," 
Insert: ~or some portion of the division ft 

ABO AS AMEBDED DO PASS 

Signed: ~~/ /If L) ,/ 
"/' I I! -,/ / 

AI ~2J/(tgl l.! I /J. IA­
Thomas A. Beck, Chairman 

F- (' r s b <1 :;;:: • 2 1 (. 



13:28 MSU AGRICULTURE/EXTENSION 003 

SENATE AGRICULTURE 
£i:HI8If NO.,_' ____ _ 

TENTATIVE AGENDA DATL~-S' 121 
TOUR OF MSU COLLEGE OF AGRICULTURE,81U ND. __ -1 
AGRICULTURAL EXPERIMENT STATION, AND 

EXTENSION SERVICE FACILITIES AND PROGRAMS 
ror the 

HOUSE AND SENATE AGRICULTIJRAL COMMIITEES 
OF THE 51ST LF.CISIATIVE SESSION 

Saturday, March 4, 1989 
MSlJ Plant Growth Center 

1 :30 p.m.c Introductory remarks by Dr. James R. Welsh, Dean, MSU College of 
Agriculture; Director, Montana Agricultural Experiment Station and 
Extension Service. 

Tour of Plant Growt" Center, inclutling program visits with MSU personnel: 

• Tom Blake and Don Baldridge • small grains improvement and 
alternative cropSj 

• Jim Bauder· water qualityj 
• Tom Carroll and Jack RiesscJm~n • plant diseases; 
• Greg Johnson. research am.I education on the Russian wheat aphid; 
• Dave Sunds • biotechnology applications in agriculture; 
• Bob Nowicrski • biological ,ontro} of weedsj 

2:40 p.m. DC!p<lrt for Oscnr Thomas Nutrition C~nter, Department of Animal and 
Range Science. 

2:50 p.m. Tour of Nwtrilion Center with Mark Peterson, including program visits V!tith 
MSU personnel 

• Rosemary Newman· barley and human nutrition; 
• Andrea Pagenkopf. red meat, diet and human health issues. 

. 3:30 p.m. Depart for Hadlc:;igh Marsh Veterinary Research Lab. 

• TOllr of VRL \Jt;lh C. A. Speer. 

4;20 p.m. Dc:pan for Linfield Hall. 

4:30 p.m. Wrap up, Room 109 Linfield Hall, program visit \\ith Myles Watts, ag 
ec()noJlli~ t. 

5:30 p.m. No-host dinner at Overlaud Express. 

7:JO p.m. ailS vs UNR Wolfpilck basketball game, Brick Breeden Fieldhouse. 



.) .. NATf AGRICULTURE ! 

EXHIBIT NO

t
.1 ---.J 

OAT£.. o!L/s/ S''' 
DEPARTMENT OF NATURAL RESOURCES AND CONSEtNA.JfbN S S' .:Jft) I 

TESTIMONY ON 
S8 390 

The DNRC supports S8 390 because it allows the sponsors of 

the Roundup abandoned coal mine pumping project the ability to 

proceed with the project if they can secure all other necessary 

permits and authorizations. In supporting S8 390, DNRC does not 

pre-juqge the action the agency will take on the interim permit 

before it now, or the action it will take on any future interim 

permit application for this project. 

The water users along the Musselshell River have faced 

chronic water shortages not just in the drought year of 1988, but 

in many other dry years. In the late 1970s, the DNRC, in 

response to requests from Musselshell River water users, 

evaluated offstream storage sites in the basin. Water users felt 

the cost of storage identified in that analysis to be beyond 

their capability to pay for water. 

THE PROJECT 

Local citizens then proposed the concept of pumping from the 

abandoned underground coal mines near Roundup. Preliminary 

studies indicate that the mines may be a source of water that 

could help alleviate water shortages in the Musselshell River. 

The 1987 Legislature provided RIT funds to the Lower 

Musselshell Conservation District to pursue development of the 
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abandoned mines. The legislature also approved any interim 
s8390 

permit necessary for test pumping of these mines. The 

legislature made it clear that the project sponsors would have to 

secure DNRC approval of the interim permit as required by 

statute. 

The project is to proceed in four phases. Each phase must 

be approved by the DNRC before the next phase can proceed. 

Phase 1. Compilation of a resource evaluation that addresses 

concerns such as: 

(a) subsidence 

(b) geology, hydrology, water quality, historic mining 

activities 

(c) well and spring inventory 

(d) installation of observation wells 

(e) selection of a pumping site 

(f) acquisition of all necessary permits 

Phase 2. Completion of experimental short-term pumping. The 

DNRC has before it the interim application for this test pumping 

of up to 31 acre-feet over a seven-day period. If the permit is 

issued, it will be heavily conditioned to protect against injury 

to existing water users as well as addressing other concerns of 

local citizens. 

2 



Phase 3. Completion of a longer-term pumping test. The interim 

permit required for this pump test is the subject of SB 390. The 

purpose of the test is to evaluate the potential for withdrawing 

from the mine workings water of adequate quality and quantity to 

significantly supplement low flows in the Musselshell River. Two 

90-day pumping events are proposed for successive years, each at 

a maximum of 30 cubic feet per second up to 5,500 acre-feet. 

Phase 4. Development of a computer model based on data collected 

during the first three phases to assess storage capacity and 

recharge characteristics of the mines, to evaluate the quality of 

mine water and its compatibility with existing and proposed uses, 

and to determine the economic feasibility of using storage in the 

mines on a long-term basis. 

WATER PERMITTING ACTIVITY 

In September 1986, the Deadman's Basin Water Users 

Association filed a provisional water use permit application for 

40 cfs up to 13,363 acre-feet/year from the abandoned coal mines. 

Because the groundwater appropriation under the permit could 

exceed 3,000 acre-feet, legislative approval was required. The 

1987 Legislature passed SB 151, which authorized DNRC to issue 

only an interim permit for testing purposes. Any interim permit 

issued will expire on September 30, 1989, as provided in SB 151. 

Further testing involving withdrawals of more than 3,000 acre­

feet/year will require legislative approval. SB 390 represents 

3 



ex. -#.:t 

~ - 1'5-8 r 
that approval. In the meantime, action on the water right permit 

application filed in 1986 has been suspended pending the 

completion of the four phases of the project. 

A Preliminary Environmental Review will be prepared for 

each permit and interim permit application. AN EIS may be 

necessary, depending on the findings contained in the PER. Each 

interim permit, if issued, will contain conditions designed to 

prevent adverse impacts to existing users. In the event the 

conditions cannot be met or certain allowable limits are 

exceeded, no further pumping will be allowed. 

PROJECT OPPOSITION 

A group called "POWER" (Protect our Water and Environmental 

Resources) has formed to oppose the mine pumping project. Its 

main concern is that withdrawal of water from the mines will 

adversely impact both the quantity and quality of groundwater 

that presently supports residential and agricultural developments 

overlaying and adjacent to the mines. As indicated, if the DNRC 

feels that these concerns are valid, the necessary permits will 

not be issued. If water permits are issued, they will be 

conditioned to ensure that adverse impacts do not occur. 

DEPARTMENT POSITION 

The DNRC supports SB 390 because it would allow the project 

sponsors to apply for necessary permits and authorization to put 

4 



their project in place. Passage of SB 390 does not guarantee the 

project will be implemented. 

DNRC supports the concept of phasing the project such that 

the project, at any phase, can be halted if it is determined that 

it would cause adverse impacts to water users, excessive 

environmental impacts, or is technically or financially 

unfeasible. 

5 



b-~ARTMENT, OF STATE Ul'-4DS 

TED IICHWIHDEH. GOVEllHOB 

April 25, 1988 

Mr. Les Pederson 
Water Development 
DNRC 
Helena. NT. 59601 

RE: Lower Musse lshell Proj ect 

Les: 

• ret StrtH; t r
• ; 1 iI 

_EXHIBIT # 3 
2/15/89 SB 390 

,RECEIVED 

:~PR 27 1988 
.. ~Uf ••• DErr, cf IlATURAL 

R£Sou~m 'r.'ffif(~rTiVArrra~ 

IIi:UI ELEVENTH AVEHUI: 
~A ... OHTAHA.IWWQ 

I have reviewed the draft document entitled uGround Water From Abandoned 
Mine Workings for Irrigation and Instream flows, Lower Musselsh!tll River". 

As you know, my staff and I have written several letters concerning the 
potential for increased or accelerated mine subsidence because of pumping 
activities in the abandoned mines. It is an accepted fact that water fluctua­
tions in abandoned underground mines, as will occur with this project, are 
known to and logically will cause increased potential'for mine subsidence. 

With the above in mind, the 'draft agreement is inadequate to protect the 
state in case of catastrophic subsidence, i.e., road or dwelling collapse. 

On page 4. Msubsidence potential M is refere~ced under Literature search as ' 
a topic' area. I would expand this into a separate and discrete item based on 
our existing understanding. that shows subsidence to be a potential problem. 
They should be required to utilize all existing data to identify !!l existing 
data on subsidence potential. These data will have to be extrapolated from 
similar situations nationwide, since nothing specific will be found at the 
Roundup lIines. ' .' • 

On page 30, Section 19. Indemnity and Liability, the statement is 
inadequate to protect the state agency since it is very likely that any damage 
or injury that occurred due to subsidence would ~ be as a result of error, 
omis$ion, or negligent act. It is known that there is now active subsidence 
in the area, and it 1s known that the pumping activities w111 accelerate­
subsidence. What is not known is the extent or time frame. The beneficiary of 
,the irrigation ,res,.rch lUst accept this liability and the state must cle!rLY 
point out.to,the lower Musselshell Conservation District that they are 

_~~c~}_nLtltJ~.Jiabl1ity-and cost of reclamation. "-

'In closing, the state must protect itself from potential lawsuits and 
costs due to subsidence on this project. Subsidence reclamation nationwide is 
costing hundreds of millions of dollars with no end in sight. 

Sincerely, 

~~~Jr;~Pv 
Richard J. Juntunen, Chief 
Abandoned Mine Reclamation Bureau 

c: Gary Amestoy 
Dennis Henner 
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BILL 1/ SB 386 
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MONTANA FARM BUREAU FEDERA'fTfON ?U $, ,,1 

502 South 19th • Bozeman, Montana 597SR.L NO. $~' ~ e>' -
Phone: (406) 587-3153 

TESTIMONY BY: Lorna Frank 

DATE _--o..F ..... eb"'-........... 1""'5..1.. -'1=-=9~8~9 __ SUPPORT ____ ~y~e~s ____ __ OPPOSE -----------------

Mr. Chairman, members of the committee, for the record my 

name is Lorna Frank, representing 3600 Montana Farm Bureau members. 

Farm Bureau supports SB 386, giving the Legislature or the 

Governor power to revise the State Water Plan. We feel this is one more 

way for the people of Montana to have some input into the State Water 

Plan. Perhaps the issue of water storage would have been addressed 

in the current water plan, if the Legislature or the Governor would 

of had this power in the begining. 

We urge your support of SB 386. 

SIGNED:~~ ~ 
FARMERS AND RANCHERS UNITED 



Senator Galt Feb. 

SENATE AGRICULTURE 

EXHIBIT NO I~­
DAT[t-_07.J.~~.5:,L...:Ii=:=-::'-:-;-;-­
BtU NO. ~ 3rdi 

Support _______________ Oppose ________ X ________ Amend __________ _ 

______ Montana Water Resources Association ___________________ _ 

______ Jo·8runner, Executive Secretary _______________________ _ 

Mr. Chairman, members of the Committee, the Montana Water 
Resources Association reluctantly rises in opposition to 
Senate Bill 386. 

Our opposition is not with the general changes within the 
bill, including the report to the Legislature indicated on 
page 2, lines 20. 

Our opposition is with paragraph 4, line 2 on page 3 which 
states, or the Governor may revise the state water plan. 

The Legislature, may, according to this revision, revise the 
state water plan presented to them, by joint resolution, 
indicating that both houses will agree to a resolution and 
then it will go before both houses for approval. 

However, Of) line 2,the Governor may just revise the state 
We are not sure, by the wording, whether or not 

r'l:~:~' ~t'::.:;. '::i t C) :~ \/c' r"i r'!,:::I, \/C' t::().:;. ,(, cl () -I" t\~.;:.:r. t. L,!"(' E" 1 F.~t.::"·5 ()LI r' c :;:.:,: '::~. .=.~:~;~f i'" c, \,/ .~:i.l.: i~."· i-I ::: ~.::: 

his revision is accomplished, but we have to assume from 
prevjous law, that he would. 

The Montana Water Resources Association does not beleive that 
the Governor, whoever he may be, should have such wide 
sweeping authority to undo in one sweep, all the work that 
has been accomplished throughout the time frame for any given 
subject under consideration for the State Water Plan. 

According to the early paragraphs of this law, and proposed 
amendments, not only the department, but the public will have 
had a say in the material presented to the Legislature. 
Should a Governor disapprove of any of it, this bill would 
allow him to revise any decisions made previously by any or 
all of those involved. 

Montana Water Resources Association opposes 88386 and asks 
that you do not concur. 
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Amendments to Senate Bill No. 432 
First Reading Copy 

Requested by Senator Bengtson 

SeNATE AGRICUUUR~ 
EXHIBIT NO., . I 7 ·-1 

DATE. ';(/1.:5..1 ~ ft ... 
BRl No.--=S:;...l!!8!!:-~.,..,..~-.« ........... _ 

For the Senate Committee on Agriculture 

February 15, 1989 

1. Page 1, line 19. 
Following: "<H:s~f'3:e~" 
Insert: "the district" 

2. Page 1, line 20. 
Following: "wft3:eft-~he" 
Insert: "county in which the" 

3. Page 1, line 21. 
Following: "~ftef'ee£," 
Insert: "or some portion of the division" 
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