MINUTES
MONTANA SENATE
51st LEGISLATURE - REGULAR SESSION
COMMITTEE ON LABOR AND EMPLOYMENT RELATIONS
Call to Order: By Senator Gary C. Aklestad, on February 9,
1989, at 1:00 P.M. in room 415 of the state Capitol.
ROLL CALL
Members Present: All members were present. Senator Sam
"Hofman, Senator Jerry Devlin, Senator J.D. Lynch,
Senator Richard Manning, Senator Chet Blaylock, Senator
Dennis Nathe, and Senator Gary C. Aklestad, Chairman.
Members Excused: Senator Keating was excused.
Members Absent: There were no members absent.
Staff Present: Tom Gomez, Legislative Council Analyst.
Announcements/Discussion: There were no announcements or
discussion,

HEARING ON SENATE BILL 311

Presentation and Opening Statement by Sponsor:

Senator Ethel Harding, Senate District 25, stated SB 311 is
an act that creates a Self-Sufficiency Trust Account to be
administered by the Department of Social and Rehabilitation
Services to provide care and treatment for certain
developmentally disabled, mentally ill, or physically
handicapped persons. The bill will allow people, who are
parents of DD children to open a Self-Sufficiency Trust
fund to provide for the DD children when they are gone.

List of Testifying Proponents and What Group They Represent:

Paul Medlin, representing the National Foundation for the
Handicapped.

Pat Conant, representing herself.
BAlicia Pichette, representing herself,
Chris Denehy, representing the Developmentally Disabled.

Don Thorson, representing the Mental Health Association of
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Montana.

Testimony:

Paul Medlin, Senior Vice President for the National
Foundation for the Handicapped, stated the Self Sufficiency
Health Act was developed as the first public and private
partnership to address the long term needs of the disabled
population. The concept is a model of two separate
components. Mr. Medlin discussed the flow charts. The
private sector is governed under the existing trust laws and
the trustee act of state probate laws. They are
incorporated as a trust, and they are governed by a
volunteer board of trustees, acting in behalf of the
individual families in managing and planning. The private
sector does not require legislation. The public sector
receives the earning from the private trust dollars, to
enhance and expand services over and above mandated
services. The act empowers the state treasurer to be the
custodian of the public sector fund, as addressed in SB 311,
Money will be spent pursuant to individual agreements of a
life care plan. Life care plans must be approved by the
director of SRS, before the public sector will be included.
The intent of the model is not to supplant what the state is
obligated to provide, but to supplement. The SRS cannot
reduce benefits because the disabled person is being a
participant in the trust. They would retain their rights.
The legislation establishes a charitable fund. The money
comes from residual private trust funds, after individual
passes away. At least one half the deceased's fund will go
to the charitable fund, and the fund is controlled in the
private sector. The earnings transfer to the state, subject
to laws. The private fund is managed by the board of
trustees. People participating in the trust will not
jeopardize their eligibility in SSI or MEDICAID. Families
wanting to provide extra treatment services can do so.

Mr. Medlin stated the legislation provides for two funds
governed by SRS with a contract from the Department of
Institutions. The departments' role will be to implement a
voucher system. Residential options are available, and
sometimes the small group living conditions are preferable
and less restrictive. The private sector does charge a
management fee, which is used to offset the costs of
developing life care plans and monitoring services.

Illinois and Maine have passed similar laws, while New York,
Michigan and Pennsylvania, Indiana, Florida, Alaska, Kansas,
Missouri are currently legislating trust funds. (Exhibit 1)

Alicia Pichette, Helena, stated she has spoken to other
parents of DD children in order to get information about
what this bill means to their families. One of the
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difficult things for parents of handicapped children is
dealing with what will happen to their children when they
have passed away. Like all parents, we want our children to
live as full a life as possible and to continue to enjoy a
comfortable standard of living. Disabled children do not
have the same opportunities to create their own lives as
normal children. Many of the DD children are dependent of
government assistance for basic necessities. Obviously, the
government cannot provide for things that are personally
important to the DD children. When parents are gone, the
children will need the basic necessities, food and shelter,
but they will also need what has been important to them
while living in their parents' home. Except for the very
rich, parents do not have a vehicle to improve their child's
guality of life.

Alicia Pichette stated she is the mother of a beautiful DD
child. The legislation provides a vehicle for her family to
make future plans for their children. Ms. Pichette stated,
with the passage of this legislation, she can become a
partner in care. As Chairperson of Montana Family Support
Services and Advisory Council, Mrs. Pichette stated the
recommendations have been presented to the Governor in the
annual report. The priority is the Self Sufficiency Trust
Fund.

Ms. Conant stated she would like to help her daughter live

as independent as possible. This would require substantial
modifications of living quarters to be readily accessible.

(Exhibit 2)

Chris Denehy, Developmentally Disable Lobbyist, stated
support for SB 311.

Don Thorson, Mental Health Association of Montana, stated
the association is encouraged because the fund includes the
mentally disabled. The legislation enables the parents to
provide for their children over the long term.

List of Opponents and The Group They Represent:

There were no opponents.

Questions From Committee Members:

Senator Nathe asked if this legislation provides for one
trust fund set up in the public sector so people can
contribute directly without creating another charitable
private sector fund. Why does the private sector have to be
created. Mr. Medlin stated the private sector is created by
a board of trustees, incorporated as a trust. The trustees
will be parents, professionals, and so on. Everyone pools
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their assets into one trust fund. There are two private
sector funds, the private and the charitable. Senator
Blaylock asked why can't the trust fund be in the private
sector. Mr. Medlin stated he did not think people would be
willing to donate to the state fund. The reason why the
public sector fund is necessary is to receive the earning
from the private sector. The funds can flow through the
existing system to the disabled to enhance and expand the
system. The federal government is also included. 1If a
parent leaves assets directly to the disabled child in
excess of $1,900, they DD child becomes ineligible for
federal funded programs.

Senator Aklestad asked if there is matching state or federal
money. Mr. Medlin stated there may be federal matching
money in residential start ups. Families involved in the
trust can link up and invest among themselves. The fund is
to take care of private sector money. Senator Aklestad
asked if the money will provide services above what the
state is currently offering to the total population and to
the fund recipient. Medlin stated if there are several
beneficiaries in a small living group, the other people
would receive benefits in certain circumstance, such as
recreational. Senator Aklestad asked about the
administrative costs. The state would provide the voucher
system, which is already in place.

Senator Blaylock asked who invests the money from the
private trust fund account. Mr. Medlin stated the board
contracts a judiciary agent to invest money. In most
states, the funds have been invested in government secure
securities. The policies will be established by the board
of trustees. A fee will be charged. Senator Blaylock asked
if the state Board of Investments could be involved.

Medlin, stated, in his opinion, the model is crafted to be a
delicate measure between the private and public sector.

This is a private sector initiative, while the state is the
primary provider of most of the services for the DD. Mr.
Medlin did not think it would be wise to transfer duties and
responsibilities to the public sector because it would add
cost and overhead. The volume of participation is important
as there needs to be a balance between the private and
public sector.

Senator Hofman asked about enhancement services. Medlin
stated the state provides for the young DD person going to
school, but the older DD individual must leave the safety of
mandated services in order to receive vocation training.

The money is not always available. The SRS may only have
finances for five hours of supported employment, but ten
hours are needed. The family can add the needed five hours
of supported employment. The mentally ill need special
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activities, and the fund could provide the additional needs.
The mental health clinic, which is normally a nonprofit
organization, will have another source of income to help pay
for the DD adaptive equipment.

Senator Devlin asked about the DD person who moves to
another state. Mr. Medlin stated if the client moved out of
state, the trust fund would be dissolved. Senator Devlin
asked how many other state have this law. Mr. Medlin
replied Illinois and Maine have the fund, while legislation
is pending in eight other states.

Closing by Sponsor:

Senator Harding closed by stating the reason she is carrying
the legislation is because she finds the fund unique.
Senator Harding's thirteen months o0ld grandchild died of
cerebral palsy. The father worried from the time the child
was prognosed who would take care of the child if the father
died. Senate Bill 311 answers this concern.

HEARING ON SENATE BILL 343

Presentation and Opening Statement by Sponsor:

Senator Van Valkenburg, Senator District 30, stated the bill
puts in place a mechanism for the resolution of collective
bargaining disputes between cities and municipal police
officers. The bill is modeled after an existing Montana
statute concerning the fire fighters. Senator Van
Valkenburg stated he is carrying the legislation because of
his close working relationship with law enforcement.

Senator Van Valkenburg is a deputy county attorney in
Missoula, Mt and has been involved in criminal justice for
fifteen years. Senator Van Valkenburg stated he has worked
closely with local and county government, and he is familiar
with legislative labor issues. Arbitration is the not
necessarily the best way to settle unresolved labor disputes
between employees, if the employees are critical to public
safety. The citizens should not have to tolerate the threat
of police strikes. A certain amount of animosity is built
up between the public and private sector. The local
governments and the firefighters are sitting down before
arbitration starts and are working out agreeable
settlements. It is last best offer arbitration. Senator
Van Valkenburg stated on page 2, line 18 and 19, the
legislation reads: the arbitrator, if necessary makes a just
and reasonable determination concerning the final position
of dispute matter. The determination will be adopted within
30 days of the commencement of the arbitration. The
arbitrator shall notify the board of personnel appeals and
the parties, in writing, of the determination. Each side
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must lay out the last best officer by the time the case goes
to the arbitrator. It is not a case of diving the baby in
half and splitting the difference. The government and
employee groups generally come to an agreement on their own.
The arbitration kicks in only if there is an impasse between
the parties. They must then jointly petition the board of
personnel appeals. Anytime after that, the parties can
still reach an agreement. The arbitrator can order them to
go through certain procedures. It is extremely rare the
arbitrator makes the decisions. There are people who would
argue the legislation takes away management's authority.

The previous legislation speaks well of the firefighter's
statutes.

List of Testifying Proponents and What Group they Represent:

Greg Willoughby, representing the Missoula Police
Department.

Scott Miranti, representing the Bozeman Police Department.
Frank Garner, representing the Kalispell Police Department.
Mr. Grove, representing the Great Falls Police Department.
Gorden Erickson, representing the lobbying group that
spearheaded the firefighter's binding arbitration

legislation.

Tim Bergstrom, representing the Montana State Professional
Firefighters.

Testimony:

Greg Willoughby, Missoula Police Department, stated he has
been involved in collective bargaining for the last five
years. During this time, he has experienced frustration.
The police association is psychologically opposed to
strikes. The police have sworn to uphold the law and to
protect the people of Missoula. A strike is contrary to
their oath. Any type of job action, along strike lines, is
not productive for either side. Trying to work out an
proposal, the police officers realize arbitration is not
necessarily the answer. The must be an incentive to get
collective bargaining over with as soon as possible. The
arbitration laws will allow the incentive to get the job
done quicker. (Exhibit 3)

Scott Miranti, Bozeman Police, stated for the last two years
he has been involved with negations with city management.
Miranti believes the city of Bozeman knows exactly what
their position is before they begin to negotiate. The
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police is told to take any action we want, but it does not
matter. The police officers are mandated to protect the
public. The police will not strike. The police are in a no
bargaining position. The city did a comparative wage study
several years ago at a $18,000 cost. The finding was: The
police and the city workers were underpaid by approximately
two to three thousand dollars. The city created
unimaginable road blocks to prevent the police getting
access to the data. The Bozeman police wants the
legislation to pass because the city and the police will be
in a different perspective. They will be able to solve
labor disputes before they happen. Mr. Miranti stated he
upholds the law, helps people in emergency situations and
works in weather below 45 degrees Fahrenheit. Mr. Miranti
wants to be fairly represented.

Frank Garner, Kalispell Police, stated he is testifying for
the police association. Garner stated he supports binding
arbitration. Mr. Garner is a native Montanan and has served
the police since he was 23 years old. He has 24 more years
of service to look forwards to. Mr. Garner stated the
police are against work stoppages, and are in a position,
without clout or collateral, to back up their positions.

The third party arbitrator does both sides good. Garner
urged support of the legislation.

Mr. Grove, Great Falls Police Department, stated he took the
ocath of office eight years ago. The metropolitan police act
requires the off duty officer to act when they see crime
happening. The police officer is responsible to do
something about the crime, no matter when the crime is being
committed. Mr. Grove urged support for SB 343.

Gorden Erickson stated he is one of the lobbyist who is
responsible for passing the nonarbitration bill in 1979. He
feels that after ten years, there is not a weak flaw in the
legislation. It is hard to know just how well the bill has
worked, because, many times, situations were prevented
before the strike started. Mr. Erickson stated he would be
available to answer any questions.

Tim Bergstrom, Montana State Professional Firefighters,
stated support for SB 343. The firefighter's organization
has a long history in the collective bargaining process.
Frivolous bargaining demands are expedited.

List of Testifying Opponents and What Group They Represent:

Jim Van Arsdale, representing the city of Billings.

Nadiean Jensen, representing the AFL-CIO.
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Hal Million, representing the city of Great Falls.
Shelly Laine, representing the city of Helena.

Alex Hansen, representing the city of Bozeman.

Testimony:

Jim Van Arsdale, Mayor of Billings, stated SB 343 will bind
arbitration for police officers. Van Arsdale stated he is
happy to see there are no police officers from Billings at
the hearing to testify in favor of SB 343. Senate Bill 343
will make the police give up their right to strike. If
the police and the city can not agree on a contract, an
arbitrator will make the decision for them. The city of
Billings is strongly opposed to the legislation. What
problems the city faces are being dealt with. There has not
been any deaths or destructive police strikes, according to
Van Arsdale. The heart of the collective bargaining process
is: The employee has a right to withhold services if there
is no contract agreement. The city of Billings supports
this fundamental right, and the right to strike is a
powerful incentive for both sides to work out differences
and come to an agreement. If the legislation takes away
this right, it also takes away the incentive to agree.
Giving the decision to a third part would be an abdication
of our responsibilities as public officials and labor
leaders. Binding arbitration is an expensive, time
consuming process that cuts the heart out of collective
bargaining. It is incompatible with representative
government because it relinquishes the responsibilities for
public decision making by a disinterested third party. The
city of Billings has had only one police strike in recent
memory. The city was able to serve the citizen by using
supervisory personnel until the short strike was settled.
Currently, the city of Billings feels labor relations with
the police department is excellent. The city of Billings
believes the firefighters' binding arbitration is a
significant hinderance to labor relations and is an
expensive and time consuming situation. Van Arsdale asked
the committee not to take away the employees most powerful
incentive to keep good labor relations. The elected
officials know the city's process and financial situation.
(Exhibit 4)

Nadiean Jensen, Executive director of the AFL-CIO spoke
against SB 343.

Hal Million, Assistant manager of the city of Great Falls,
stated SB 343 takes critical management situations and
budgetary controls out of the hands of city government. The
cities should be able to make their own decisions.(Exhibit5)
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Shelly Laine, City of Helena, explained the policies of
Helena. Ms Laine explained arbitration starts far from
where either side intends to settle. However, the city has
only so much to give. The city of Helena has been very
straight forward in negotiations. Although strikes are
unfortunate, strikes are a valuable tool in the negation
process. (Exhibit 6)

Alex Hansen, submitted written testimony for the city of
Bozeman, (Exhibit 7) :

Questions From The Committee Members:

Senator Devlin asked who are the arbitrators and are they
qualified. Bob Jenson stated the state have 35 ad hoc
arbitrators. Some have been trained by the American
Arbitrator Association. The kind of arbitration used is
known as interest arbitration.

Senator Sam Hofman asked Ms Laine about the right to strike.
Ms Laine again stated the right to strike is a valuable tool
for the process to be completed.

Senator Devlin asked how many times have the arbitrators
been called. You can not say how effective the binding
arbitration process is because one does not know what has
been shouldered during the arbitration sessions. Senator
Blaylock asked Mr. Jensen how many years has the Board of
Personnel appeals taken care of the cases. Mr. Jensen
stated 14 years. Mr. Jensen stated it takes both sides of
the labor and management to get serious in the early
bargaining because if the case gets to arbitration, the
arbitrator is going to look at more than the last position.
Both sides have to agree on strategy to make sure they get
to a certain point on the last position.

Senator Pipinich asked Mr. Jenson if the binding arbitration
preference is going to come from the firefighters, to the
police officers, and then to the highway crews. Jensen
stated he belongs to an association of labor relations
agencies. Analyzing what is happening in many other states,
one sees a trend, limiting arbitration to essential
services. Essential services become a policy subject.

Mr. Van Arsdale stated one must take into account the
interest and welfare of the public, as well as the financial
ability of the public employer to pay. Mr. Hansen said, on
behalf of the League of City and Towns, the cities would
love to give another inch, if they had more money to give.

Closing by The Sponsor:
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Senator Van Valkenburg closed the hearing and urged support
of SB 343. This legislation calls for the last best offer.
The difference cannot be split. One of the things that must
be taken into account is the welfare of the citizens.
Senator Van Valkenburg urged the committee to give the
police the opportunity to be on an equal setting.

HEARING ON SENATE BILL 315

Presentation and Opening Statement by Sponsor:

Senator Paul Rapp-Svrcek, Senate District 46, stated he is
the chief sponsor of SB 315. Senator Rapp-Svrcek stated the
workers comp bill sets in place a deductible program for
medical claims in the workers' comp system. Senator Rapp-
Svrcek went through the entire bill for the committee
members. Currently, the insured employer can either pay the
deductibles directly to the provider or can ask the insurer
to pay the deductible and bill the client. Mr. Riely
Johnson will present an amendment correcting the problem.

Senator Rapp-Svrcek stated the deductible amount paid does
not go against the employer's modified rate. The fiscal
impact, based on the 1987 division figures, is approximately
18,000 medical claims. Multiplied by $500., the amount of
the proposed deductible, the saving is $9 million in a year.
The fiscal note indicates there are administrative
assumptions of $187,000 the first year and $83,000 the
second year. The savings potential, even with
administrative costs, is exceptional. Presently, every
time a claim is submitted to the division, the division
tacks on cost for processing and administering. The annual
cost of processing a claim is $675 to $1,057. The small
claims make up 80 to 85% of the total claims. The saving
for Montana employers is $9.1 to $14.2 million dollars per
year, a significant savings. The report of injury is still
filed with the division to protect the workers and the
employers, and to create a paper trail, if complications
arise. The bill may reduce rates, but there is no
guarantee The bill will allow the employer to be involved
to a much greater extent in the initial stages of the
employee's medical treatment. The issue of safety and
accident prevention will be active, and accidents will be
reduced.

List of Proponents and The Group They Represent:

Riely Johnson, representing the National Federation of
Business.

John Lawyor, representing the Lawyor Nursery Company.
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Chris Stobie, representing himself.

Testimony:

Riely Johnson, The National Federal of Business, presented
written testimony to the committee. (Exhibit 8)

John Lawyor, majority stock holder and president of Lawyor
Nursery Company, stated the business is family owned and has
been in operations for over 30 years. Presently, the
company has 85 employees. Ninety-seven percent of the
produycts are shipped out of Montana. The Nursery is
creating jobs and bringing money into the state. We
question our ability to stay in business in Montana. The
impact of workers' compensation insurance on the nursery in
the last two years is profound. Prior to 1986, the company
paid an average of two to four percent per year for workers'
comp. Last year, the company paid 10.6%, and this year the
company paid 11%. Senate Bill 315 is a good piece of
legislation and will positively impact workers'
compensation. With the deductible program, we can have a
productive operation, and the company can participate with
the employee and local medical community, as well as the
state. We find most claims that get out of hand are small
ones, and we think this legislation will help us do a better
job.

Senator Aklestad stated Senate Bill 315 will be held on
adjournment.

Chris Stobie stated SB 315 is a good bill, but needs more
work. Mr. Stobie stated a mini self insurance program for
small Montana companies would be the ideal solution.

List of Testifying Opponents and The Group They Represent:

There were no testifying opponents to SB 315.

Questions From Committee Members:

Senator Blaylock asked Jim Murphy to comment of SB 315. Mr.
Murphy, Bureau Chief of the Workers' Compensation State
Fund, stated SB 315 is an idea worth exploring, but the
division has not had the time to check the bill out with an
actuary. This is something that can be explored and may be
a benefit for the employers, perhaps some, but not all. The
effects on rates may work better if there were double rates.
The actuary would determine the actual rate for a given.
Another rate would be for the actuarial study for employers,
who opted for a deductible. Allowing the reimbursements to
be made by the insurance carrier, and billing the deductible
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to the employer may be a better way to conduct business.
Senator Devlin asked Senator Rapp-Svrcek if he knew of any
surrounding states that had this type of procedure. Senator
Rapp-Svrcek said he did not, yet crisis creates creativity.
Senator Blaylock stated he thinks the bill is workable.

Séosing by Sponsor:

Senator Rapp-Svrcek closed by urging support of SB 315.
Senator Blaylock stated he would like to set up a committee
to make the bill work. The subcommittee members will be
Senator Blaylock, Lynch, Nathe and Keating. Senator Keating
will chair the committee.
Pegasus Gold would like to testify in favor of this bill.
EXECUTIVE ACTION
DISPOSITION OF SENATE BILL 285

Amendments and Votes:

Senator Lynch made a motion DO PASS, then withdrew his
motion.

The second motion was made to amend SB 285. Senator Lynch
asked to strike the effective date. The motion carried.

Recommendation and Vote:

The bill is in conflict with two other codes, so it needs to
be corrected. Gomez explained the correction. Gomez will
draw up the proper amendment.

The meeting was adjourned at 2:53 p.m., and the meeting was
readjourned at 6:22 p.m.

HEARING ON SENATE BILL 235

Opening Statements by Sponsor:

Senator Tom Hager, Senate District 48, stated the bill is an
act allowing a contractor or subcontractor to provide health
care and retirement benefits, life insurance, disability and
sickness insurance, or other bona fide fringe benefits to
workers or employees covered by the state prevailing wage
law in lieu of paying fringe benefits as wages if the
contractor or subcontractor is not a signatory party to a
collective bargaining agreement. Until the fall of 1986, the
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employer would pay the $10 an hour in cash, and the other $3
would be paid into a health care fund. The Supreme Court in
1986 ruled the benefits on the had to be paid in cash. The

bill will bring the law in compliance of the federal law.

List of Testifying Opponents and What Group They Represent:

Lloyd Lockrum, representing the Montana Contractors
Association, Inc.

Jack Morgenstern, Lewistown, MT, representing himself.

Robert Brown, Butte, MT, representing the Montana
Contractors Association.

Blake Larson, representing the Computer Claims
Administrations, Billings, MT.

Gene Fenderson, representing the Montana State Building and
Construction Trades Council.

James Tutwiler, representing the Montana Chamber of
Commerce.

Testimony:

Lloyd Lockrum, submitted written testimony in favor of SB
235, Mr. Lockrum stated the bill covers all the governor's
concerns. (Exhibit 9)

Jack Morgenstern, Lewistown, MT, stated he is a midsize,
non-union company. He has worked with the union trust
funds, and they have been successful. Mr Morgenstern stated
his business is a private entity. The labor unions are also
a private entity in the state. The present law says the
Independent companies cannot buy a fringe benefit package
from a trust fund, operating in behalf of the organized
labor. Both are in the private sector, yet government
dictates where I buy the service. The average cost per hour
for employers is in excess of $20 per hour per man. The
overall cost to a union contractor would be $20 per man,
while the non-union contractor would be approximately $25
per man, a 5% disadvantage against the nonunion worker.

This is discrimination and unconstitutional. The state is
in a liable position. The non-union people are in the
majority. Mr. Morgenstern asked the committee to allow more
than a selected few contractors to be competitive. He would
like to have the same labor and wage advantages. As a
citizen, Mr. Morgenstern asked for positive consideration.

Robert Brown, Butte, MT, Montana Contractors Association
Health Care Trust, stated the purpose of his testimony is to
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address the procedures outlined by the Montana Contractors
Association Health Care Trust and the Montana Davis Bacon
Act, current statutes. As the law exists, a non-union
employer may not contribute fringe benefits to a health care
trust and take Davis Bacon Credit. They must pay the full
FICA taxes and other taxes, which is an immediate cost borne
by non-union contractors. It has become the policy of the
federal government to insure health insurance to all people.
This act makes it difficult for a non-union contractor to
make health insurance benefits available to the employees,
without the payment premium that is not borne by the
contractor. Any employer that does federal Davis Bacon
work and who is nonunion is allowed to pay into a bona fide
trust, which has received IRS tax exempt approval. They are
allowed to take Davis Bacon Credit. Most claims do not
allow the employer to move in and out on health insurance
coverage, so all plans must be utilized. The IRS 1986
amendments make it possible. Section 89 of the act
addresses discrimination. If you are in the programs, you
must stay in the programs. Mr. Morgenstern described various
trusts, such as a define contribution plan. We cannot put
extra money into health benefits to the detriment of pension
benefits, and get credit or IRS deductions.

The department of labor does not say you are approved for
certain programs, they say you are not. They send a letter
telling the contractor what to do in order to apply. An
employer cannot afford not to meet the Department of Labor's
regulations. If you do not give health insurance on a non-
segmentary basis, you lose deductions on everything, and the
penalty is grave. Without a change in the law, Montana

law makes it difficult for contractors to work for the state
and provide proper and continuous health insurance coverage
throughout the year.

Blake Larson, Computer Claims Administration, an associate
group from Billings, MT, asked Mr. Morgenstern to give an
overview of the company's purpose. Mr Morgenstern did so.

Gene Fenderson, Lobbyist for the Montana State Building and
Construction Trades Council, submitted written testimony for
SB 235. (Exhibit 10 & 11)

James Tutwiler, Montana Chamber of Commerce, asked to go on
record in favor of SB 235. The Chamber believes SB 235 is
to the benefit of employees and employers.

List of Opponents and The Group They Represent:

Jim Murry, representing the Montana AFL-CIO.

Lars Erikson, representing the Montana League of Carpenters.
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Testimony:

Jim Murry, AFL-CIO, Helena, MT, submitted written testimony.
(Exhibit 12)

Lars Erikson, Montana League of Carpenters, stated most
private pension plans have large withdrawal penalties.
Most private plans do not have employee representation. If
they do, the trustees are appointed by the employer. The
collective bargaining plans will help equalize
representation between employee and employer. The plans
will also allow employees to work for larger contractors,
and the contractors have reciprocity in all fifty states,
Canada and Puerto Rico. Mr. Erikson discussed other plans
and employee needs.

Questions From the Committee Members:

Senator Blaylock asked Mr. Fenderson about the fairness of

having the Little Davis Bacon Act in the state of Montana.

Mr. Fenderson stated if the legislation is passed, there is
nothing that stops an unscrupulous contractor.

Senator Lynch asked Senator Hager if the effective date 1is
mandatory. Senator Hager stated he has no problem with
dropping the effective date. Mr. Lockrum stated the
effective date is important becasue we are working within a
peak construction period and building up hours.

Senator Blaylock stated there are no employees involved with
the boards. Can the status of the boards be changed. The
plan is designed by the Taft Hartley, with bilateral trusts
and unilateral instructions. There are no restrictions
concerning membership. People are chosen for their
expertise.

Senator Devlin asked about the track record of the "The Fly
By Nights". It is no greater than the Taft Hartley Bi-
lateral Trust. There is no incentive, whatsoever, for an
employer not to apply to a trust approved by the BLO and
the IRS. The plan must be a program that has received a
favorable determination by the U.S. Department of Labor or
Internal Revenue Service. There is no incentive for the "Fly
By Nights" operations.

Senator Hofman asked Mr. Fenderson about his testimony
saying there was no protection for the worker under the
plan. Another testimony stated the situation was like a
savings account which allows withdrawals. Fenderson stated
there would be no protection for the workers who are working
on state funded, county funded, or city funded water
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district projects. This would come under the guidelines of
federal jurisdiction. Mr. Fenderson explained various
plans.

Senator Hofman asked Jack Morgenstern what he does for his
workers. Mr. Morgenstern stated the employer would simply
pay the workers in cash, rather than buy a benefit package
with long term tax ramifications. Federal law states the
employer will provide a certified payroll to the engineer,
saying he paid the employees X number of dollars. The
employees do not want cash because they do not want to pay
33% income taxes. Morgenstern stated his average employee
makes in excess of $30,000. Eighty-five percent of the work
is Davis Bacon Work. Fifteen percent is in the private
sector. Approximately seventy percent of the work comes
under the Montana Little Davis Bacon Act. We are asking for
the same federal privileges. We have a group health plan and
a profit sharing plan, but they are interrelated to the wage
requirements. Morgenstern further discussed his wage plan.

Senator Blaylock asked Mr. Fenderson if the plan was pretty
good. Mr. Fenderson said the plan is as good as some, but
not as good as others.

Senator Aklestad asked if the union plan is audited by the
state auditor, or is the union plan audited by a in-house
auditor. The union players are controlled under the Taft
Hartley Law.

Closing Statement by The Sponsor:

Senator Hager gave a closing overview of the bill and fiscal
note to the committee members. Senator Hager commented on
the Davis Bacon Act, as it relates to Montana. Senator Hager
urged passed of SB 235.

ADJOURNMENT

Adjournment: The meeting was adjourned at 7:45 p.m.

Senator Gary C. Aklestad, Chairman
GCA/mfe

GCA/mfe

Happyday
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The Self-Suff1c1ency Trust is a comprehensive life-care plah-

ning optlon de51gned to meet the supplemental service needs of
people with disabilities now and in the future.

More than a pooled income trust, the Self-Sufficiency Trust is an
innovative private sector service financing mechanism which allows
parents and families to plan a secure future for their disabled
dependent without the fear of loss of governmental benefits or
invasion of their trust principal.

The Self-Sufflclency Trust provides a mutually beneficial publlc/

private working relationship between families of disabled individ-
uals, the state, and the communlty-based human service network.
Enacted into state 1law, the Self-Sufficiency Trust becomes a
stable f1nanc1ng mechanism which operates through 1nd1v1duallzed
programs (Llfe-Care Plans) to arrange for supplemental services
from exlstlng provider networks. The existing service delivery
systenm is supplemented and thus expanded ---all for the need-
specific benefit of individuals with disabilities.

The Self-Sufficiency Trust evolved from the research and support
of the National Foundation for the Handicapped under the direction
of Mr. James DeOre, with partial funding from the Illinois Depart-
ment of Mental Health and Developmental Disabilities. In 1986,
the Illinois Legislature by unanimous vote established the first
Self-Sufficiency Trust in the country [Illinois Revised Stat-
utes Chapter 91 1/2, Sections 5-118 and 5-119]. Maine followed in
the spring of 1987 (HP 331-L.D. 430). In both cases, the Self-
Suff1c1ency Trust was seen as a major development in non-
traditional estate and future care-plannlng which would replace
the usual "catch 22" problems faced by families with a viable and
comprehen51ve means to 1mpact the present and plan for the future
of the individual with disabilities.

HOW DOES THE TRUST WORK?

* Two wholly separate pooled-income trust funds exist as part of
the SST structure. Each of the two funds has a public sector
or State Trust Fund by virtue of the public law enacted by
each state.

* A volunteer Board of Trustees is appointed from the private
sector (parents and professionals) to manage and control the

Private Trust Fund. The parent or family member who estab-
lishes a trust is called the Grantor, and his/her dependent is
the Trust Beneficiary. The Grantor or his designee serves as

Co-Trustee and shares in trust disbursement decisions.
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* The Private Trust Fund accepts, holds, and invests the "pooled"
assets of each family participating in the SST. Although
assets are comingled, all returns on investments are credited
proportionately to each "private trust". ° Interest earnings on
Private Trust Fund assets are transferred at the direction of
the Trustees and the parents or guardian, who serve as Co-
Trustee, to the counterpart State Trust Fund which immediately
disburses the assets for the supplemental goods or services to
be provided the Trust Beneficiary. The state’s Mental Health
Department may be designated to hold the State Trust Fund and
these funds are generally disbursed by the state treasurer.
Technically, funds disbursed from the State Trust Fund become
"state" monies and are not viewed as earned or unearned income
to the disabled Trust Beneficiary, therefore not affecting
public entitlement eligibility under Supplementary Security
Income (SSI) or Medicaid.

[ e

* A segment of the trust fund controlled by the Board of Trustees
is the Charitable Trust Fund. This fund is a repository to
accept residual and donated assets earmarked for low-income and
indigent persons with disabilities who are unable to partici-
pate in the Private Trust. This important part of the Self-
Sufficiency Trust model is supported by:

%

R il

1) Assets left to the Charitable Trust Fund by grantors of
private trusts at the death of the disabled beneficiary;

2) Contributions from private donors, bequests, corporations
or foundations;

Earnings on the principal of the Charitable Trust Fund can be
transferred to the State Trust Fund allowing participation of
low-income and indigent disabled individuals in the concept.

* A Life-Care Plan is developed for each Trust Beneficiary which
embodies the wishes of the parent (Grantor) and defines the
scope and nature of supplemental services to be provided the
disabled individual. Trailned Self-Sufficiency Trust counselors
provide the direction for parents to develop a realistic and
need-specific plan.

* The Self-Sufficiency Trust computerized data base assesses each
Trust Beneficiary’s present functional abilities and service
needs, projects future care requirements and correlates present
and future costs based on existing residential per diem
schedules. This process provides each family with a realistic
projection of the principal necessary to provide a flow of
interest income sufficient to fund the individual supplemental
service Life-Care Plan.

This data collection system is also very important to the
States.
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1) vVvia the SST intake process, disabled persons of all ages
who are not currently identified within the provider system
may now be accounted for and identified by disability
(type, severity), age, residential and day-mode program
needs.

2) The data generated w111 allow each state to more accurately
plan for state services based on valid need. Appropriations
may be sought using real statistics.

* The universal concern of parents and families with disabled
dependents, "who will care for my dependent when I am gone?",
has been addressed by the Self-sufficiency Trust. Personalized
advocacy and successor guardlanshlp services are an 1ntrega1
part of the Trust operation ensuring con51stency and quality of
care. In Illinois, PACT, Inc., a private and independent
guardianship agency is under contract by the Board of Trustees
to broker and monitor the supplemental services and ongoing
care of Self-Sufficiency Trust Beneficiaries.

In total, the Self- Suff1c1ency Trust offers permanency and flexi-
bility to adapt to changlng governmental policies, estate plannlng
and management expertise, security against loss of eligibility for
public entitlement benefits, and peace of mind that concerned and
knowledgable professionals will ensure the quality personalized
care that will be provided for your disabled dependent now and/or
in the future.

HOW _DOES PARTICIPATION AFFECT PUBLIC BENEFITS?

The Health Care Flnanc1ng Authority (H.C.F.A.) of the Department
of Health and Human Servises, Washlngton, D.C. has ruled that in
most cases Self- Suff1c1ency Trust pr1nc1pa1 and interest will not
count in determining Medicald eligibility.

Region V of the Social Security Administration has determined
that, based on current regulatlons, the SST assets will not count
as resources in determining eligibility under the Supplemental
Security Income (SSI) program.

These two federally-funded entitlement programs are the primary
sources of support to the disabled population.

TOTAL LIFE-CARE PLANNING OPTIONS

The Self-Sufficiency Trust creates incentives for a family to
begln financial and care planning for their dependent who is
disabled.
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A Self-sufficiency Trust permits families to:

1. Enhance services with family resources.

2. Help secure the quality of care they desire.

3. Help maintain continued quality of lifestyle after the family
itself can no longer do so.

4. Enhance access to housing.

The Self-Sufficiency Trust enables the family to contribute assets
-- savings, investments, real estate, insurance, etc. -- for the
benefit of their relative who is disabled and others who have
similar disabilitites.

ADVOCACY CARE

Lifelong care and the quality of that care is a primary concern
for all families with relatives who are disabled. Families natur-
ally desire the assurance that their disabled relative receives
all the services to which he or she is entitled. Families also
want to improve the lifestyle of the disabled person by providing
extras to meet individual personal needs, leisure-time activities,
training, clinical services, and transportation.

Self-sufficiency Trust participation can provide a disabled depen-
dent enhanced care and a personal advocate, even after the death
of a parent or guardian.

In Illinois, PACT, Inc. an experienced private surrogate family
model organization which provides personal case management and
guardianship services, is under contract to provide advocacy and
successor guardianship service to Trust Beneficiaries when these
services are requested by the Grantor. Families can contract with
the Self-Sufficiency Trust and PACT, Inc. as a personal advocate
and advisor to broker and monitor supplemental services and assure
that programs are being properly provided to their relative with a
disability.

RESIDENTIAL NEEDS

Another key component of the Self-Sufficiency Trust is that
families can create housing alternatives through private efforts.

This may enable a family to overcome long waiting 1lists for
existing facilities and permits location near the family’s home.

Through this program, families not only help make a residential
facility available, but also determine the quality of that
residence.

Exhibit # 1 SB 311 |
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Parents could provide the capital needed for purcha51ng a house.
Where necessary, affiliates of the National Foundation for the
Handlcapped would negotiate with the approprlate state agency to
determine the Trust portlon and the state portion of funding the
cost of care within existing state licensure and rate methodology
guldellnes. Contracts would also be negotiated with existing
provider agencies to provide management for the residence.

STATEWIDE DATABASE

The Trust will collect information about individuals with disabil-~
ities and thelr current and future needs. This information will
be complled in the Disabled Population Profile System (C) and
presented in a confidential manner to the Department of Mental
Health and Developmental Disabilities, to allow the state to plan
effectively for future needs.

In addition, a computer program has been developed which uses
federal functional disability criteria to perform need-specific
assessment of present and future re51dent1al conflguratlons and
their costs. Families may use this data in preparing an estate
plan sufficient to generate the necessary annual income needed to
purchase the supplemental services desired for the Trust
participant.

FINANCING

Families can finance their part1c1pat10n in the Trust by maklng a
transfer of cash or other assets, either 1mmed1ate1y, over time as
various services are initiated, or through a will. Life insurance
provides another means for families to fund the program and to
participate in the Trust.

SUMMARY

Program funding for people with disabilities becomes more
difficult to obtain each year. This uncertainty threatens the
stability of the state’s provider network and concerns the
families of individuals with disabilities.

Unmet housing needs for a significant portion of the disabled
population is a widespread dilemma. Longer lifespans of people
with disabilities and the aging of responsible family members
increases anxieties concerning long-term care and future housing
needs.
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state to help provide for the needs

people with disabilities.

Finally the Self—Suff1c1ency Trust provides fam111es of the dis-
abled a strong voice and potentlally powerful role in the present
and future decisions which impact thelr disabled family members.
Plannlng today for a secure tomorrow is within the reach of most
families with disabled dependents through the Self-Sufficiency

Trust.

FOR MORE INFORMATION:

For families and guardians seeking additional information:

Headquarters:

Chicago Office:

For providers and state

"Self-Suff1c1ency Trust"

Copyright 1986 1987 1988 National Foundation for the Handicapped

The Self-Suff1c1ency Trust of Illinois
340 W. Butterfield Road, Suite 3C
Elmhurst, IL 60126

312/941-3498

PACT, Inc.

166 W. Washington, Suite 300

Chicago, IL 60202

312/641-6363

312/641-6524 (TDD)

officials throughout the United States:

Paul L. Medlin

Senior Vice-President

Corporate Development

National Foundation for the Handicapped
340 W. Butterfield Road

Elmhurst, IL 60126

(312) 832-9700

"Disabled Population Profile System"
Copyright 1988 Charter Management Group, Ltd.

Printed in the U.S.A.

Revised 5/20/88
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The Self-Sufficiency Trust creates a stream of money which may be
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What is the Self-Sufficiency Trust?

As a private sector initiative, the National Foundation for the
Handicapped and James H. DeOre developed the Self-Sufficiency
Trust concept. This concept permits individuals with
disabilities and their families potential access to, and the
potential capability for developing services and programs to
supplement current state and federal benefits.

This plan was also conceived to assist states, hard-pressed due
to limited resources, with a potential means for developing a new
income stream for expansion of badly needed services.

What disabled groups are covered by the Self-Sufficiency Trust?

The Self-Sufficiency Trust serves the developmentally disabled,
the chronically mentally ill and the physically handicapped.

Why was the Self-Sufficiency Trust copyrighted?

The National Foundation realized there was a possibility for
individuals and groups to use the concept without fully
appreciating the requirements involved. To avoid any problems
associated with this type of activity, and due to the
significance and seriousness of the public trust invested in this
concept, the National Foundation has chosen to copyright the
materials which describe the development, the installation, the
servicing, as well as the operations of the Trust. The National
Foundation for the Handicapped charges each state $1,000 per
year, once it has an established and operating Self-Sufficiency
Trust. This fee is used by the National Foundation for the
Handicapped for charitable purposes.

What is the role of the National Foundation in developing the
Self-Suficliency Trust?

The National Foundation for the Handicapped provides each state
with the technical assistance for developing its Self-Sufficiency
Trust. 1In addition, the National Foundation for the Handicapped
can provide to each Trust grants and/or low-interest loans for
cash flow purposes. For example, in the State of Illinois, the
National Foundation for the Handicapped made a grant to establish
staff for the Self-Sufficiency Trust.

|
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What steps are involved in establishing the Self-Sufficiency
Trust?

The actual mechanisms for establishing a Self-Sufficiency Trust
may vary from state to state according to state law. Through the
legislative process of enacting a state law in each state, the
basis for the Self-Sufficiency Trust is established.’

Under the model legislation, a private charitable 501(c)(3)
organization establishes the Self-Sufficiency Trust, and appoints
a board of directors. This board is comprised of members of the
private and public sector. The Trust document provides the
structure and guidelines for its operations.

The National Foundation for the Handicapped, through an agreement
with the charitable 501(c)(3) organization, provides for the
initial organization of the Trust. Subsequently, the National
Foundation for the Handicapped enters into a contractual
relationship to provide technical assistance, training and
service to the Trust in each state.

What are the regulatory requirements in each state for the Self-
Sufficiency Trust?

The regulatory requirements will vary from state to state. Each
state must go through a review of its law and trust structure by
the Social Security Administration, by the Health Care Financing
Administration (HCFA) and any other regulatory bodies within the
state that will be affected by implementation of the Self-
Sufficiency Trust.

How long does it take to develop a Self-Sufficiency Trust in a
state?

There are three stages of the Self-Sufficiency Trust Poject:
development, installation and maintenance.

In the development stage, the organizational structure is created
by state law, the trust documents are executed and the Trust
Board of Trustees are appointed.

The second stage, the installation stage, includes education of
parents, providers and professionals, training staff, setting up
of operations and appropriate interviewing of families.

The third stage includes operation, maintenance and service of
the Trust.
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What are some of the services of the Trust?

The Trust can provide the opportunity for families to plan for
the future care and funding of services for the disabled
population.

For the state, the Trust can function as a state-wlide case
management organization, endeavoring to locate services for
families at no charge for this service. Secondly, the Trust
develops for each state information on persons who are not
currently in services, particularly in the area of special
education. Through its database Disabled Population Profile
System, the Trust links clinical service needs of each individual
with a disability with potential state reimbursement services in
the future. Dollar amounts identified for these services can
then be used by the state legislature and administration as a
precise planning tool, so that estimates for future costs can be
made for budgeting purposes.

Third is the actual negotiation for service provision by the
Trust. These may be in the areas of respite care, housing, day
treatment services, guardianship and advocacy care.

What about provisions for low-income families?

The Trust has specifically designed a program to meet the needs
of low-income families. First, low-income families are
encouraged to financially participate in the Trust, specifically
through life insurance policies, where the Trust may help to
match a family's participation.

Secondly, for those low-income families where financial
participation is not possible, individuals are identified to the
state by the Trust as needing services.

Third, funds generated by families who are in the Trust, must

also provide services for low-icome families with individuals
with disabilities.

Fourth, a percentage of a family's contribution to the Trust will
be retained upon termination of their contract and transferred to
the Charitable Fund to make grants for low-income families. At
the death of the individual with a disability, 50% of the
principal is distributed to the Charitable Fund to make grants

for low-income families. The remaining 50% flows back to the
heirs of the donor.

And fifth, by bringing new resources into the system, the state
has the opportunity of expanding services for low-income
families.
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What are the fees to families?

There are no direct fees to familiés active in the Trust. 1In
Illinois the Trust currently anticipates a 1.4% cost for
operations, which will be retained by the Trust for its earnings.

This compares to an average Trust cost of 1.5% to 2.0% throughout
Illinois.

Can the Trust help with the current growing housing shortage for
the disabled?

The Trust database will facilitate in the identification of
needed housing and potential residents allowing the state,
providers, and parents to develop new housing with small group
homes, condominiums, and integrated apartment environments.
Also, the Trust database will identify parents who could join

together to purchase a home for their disabled relatives who have
similar needs.

In both these instances, a local provider would participate as
necessary and appropriate in providing needed care and securing
required licenses.

Parents of young children with disabilities may want to use this
second concept of capital purchasing for investment purposes to
achieve future care and service objectives for their son or
daughter.

Can the Trust financially participate in the operating costs of
the house?

Trust dollars may only be used to provide rehabilitation,
training for employment, special assistance in the workplace,
necessary help with personal care and other special help in
coping with handicaps.

What are some additional advantages of the Self-Sufficiency
Trust?

One advantage of the Self-Sufficiency Trust is that it functions
on behalf of the family. This benefit of broadened advocacy on
behalf of the family is of particular advantage to the individual
with a disability once the parent or guardian has passed away.

Families who have relatives at various provider organizations may
consider leaving their money to those organizations to continue
care or services after the parent or guardian has passed away.
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Unfortunately, many providers have limited service capability,
and because of health needs or for other reasons, the individual
with a disability may not actually live out his or her life
within the pervue of a certain provider. The trust in
encouraging parent planning may facilitate the provision of
quality care even if the individual with a disability leaves a
provider. '

One of the primary programs needed by adult, mentally or
physically disabled individuals is the training for continued
education, employment or special work places so the individual
can enjoy a more full and productive life.

Programs such as sheltered workshops, Jjob and career training
programs ‘and supportive employment programs are utilized by
individuals with disabilities to access employment and
productivity. The Self-Sufficiency Trust provides the family
with the opportunity to plan for and financially participate in
these services and through the Trust provider mechanism, to
ensure their availability and accessibility.

One of the most critical aspects of service includes the need for
emergency in-home care. Often the serious illness of a spouse
and/or sudden trauma in a family situation creates a substantial
burden on the other parent. He or she is not only confronted
with the problem relating to the spouse, but must also cope with
the individual with a disability living at home. Through the
Trust, families can make provisions and plan for such emergency
respite care to preclude the burden of accessing this care at an
unexpected time, and to realize the peace of mind that such care
makes available.

For additional information call (312) 941-3498.

SELF-SUFFICIENCY TRUST

QDIQBS All rights reserved by James H. DeOre and
The National Foundation for the Handicapped
1850 K Street N.W., Suite 500,

Washington, D.C. 20006, (202) 778-8117
340 W. Butterfield Road
Elmhurst, IL 60126 (312) 832-9700

Transcript Manual #3
Revised 5-20-88
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hen parents and families with

children who are disabled

ponder the future, they face

concerns that parents of non-disabled

children do not. They must provide a life-
care legacy that will not render their
disabled dependent vulnerable after the
parent’s death. Innovative research and
development in nontraditional estate and
future care planning has begun to replace
the usual ‘‘catch 22" situations faced by
these families with effective measures to

B-Exhibit # 1 SB

assure the protective legacy their
dependents need. The Self-Sufficiency
Trust model removes the complications
that have traditionally stymied effective
estate planning efforts by parents; it in-
cludes the personalized life-care monitor-
ing and guardianship services that signif-
icantly reduce future vulnerability.
Conceived in Illinois, the Self-Suf-
ficiency Trust evolved from the research
of the National Foundation for the Hand-
icapped under the direction of Mr. James
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. The Self-Sufficiency Trust

Innovation in Life-Care Planning for the Disabled

H. DeOre, with funding in part from the
Nlinois Department of Mental Health. In
September 1986, the Self-Sufficiency
Trust was enacted into law (P.A. 84-1373)
by unanimous vote of the Illinois
Legislature.

The Trust model was seen as an “‘estate
planning” option that would avoid conflict
with existing rules that penalize families
for providing direct services to their dis-
abled dependents eligible for federal
assistance under the Supplemental Secur-
ity Income and Medicaid programs. Fur-
ther, the Trust would encourage the flow
of money from private sources, focusing
on expanded supplemental services to the
. disabled. This new private-public in-
. tiative encourages parents, state govern-
‘ ment, and service providers to work to-
gether to plan now for a secure future for
the disabled.

The Self-Sufficiency Trust model in-
cludes private and public trust compo-
nents. It is governed by a volunteer Board
of Trustees that works first with the family
co-trustees to control the Private Fund to
which families may contribute the assets
(money, securities, property) designated
by private trusts for life-care services of
named disabled beneficiaries. Secondly,
the Board of Trustees controls the Chari-
table Trust which accepts residual and
donated assets for use in providing service
to low-income and indigent persons with
disabilities who are unable to participate
in a private trust.

Further, the Board of Trustees controls
the disbursement of funds as defined in
each “life-care plan” of the named dis-

Paul Medlin is involved in setting up the Seif-
Sufficiency Trust nationwide. For additional in-
formation about SST call (312) 941-3498, or
write The National Foundation for the Handi-
sapped. 340 W. Butterfield Rd., Eimhurst, IL
60126.

WAYS  Spring, 1988

abled beneficiaries, and ensures that
necessary supplemental services are pro-
vided each beneficiary. Finally, the Board
of Trustees works with the Lllinois Deparnt-
ment of Mental Health and Developmental
Disabilities to ensure that the repository
of donations from the Charitable Fund are
used to expand existing governmental sup-
ported services to benefit people with
disabilities where the greatest need exists.

What Are SST Life-Care Plans?

Each “private trust” within the Self-
Sufficiency Trust is operationally based
upon the individual *‘Life-Care Plans™
developed by the parents or family and the
knowledgeable trust staff. The Life-Care
Plan becomes the document that governs
the administration and disbursement of
each *“private” trust fund and identifies
those supplemental services that the fam-
ily or parent desires for their disabled
dependent. Identifying future needs and
costs is difficult. Therefore, a computer-
ized data-base that assesses present need,
projects changing future service needs,
and correlates present and future costs of
those services helps each family to plan
realistically, based on their capacity to
fund supplemental service needs through
estate planning. Principal assets are in-
dividually calculated that will provide a
flow of interest income sufficient to fund
present and/or future supplemental service
needs.

Initiation of private trusts will vary for
families, depending on the assets required
to fund their plan. Some families may
establish a trust within the Self-
Sufficiency Trust while they are living by
depositing assets in a private trust at one
time or over several years. Others may
make provisions to deposit their disabled
heir’s share of the parent’s estate into a
Self-Sufficiency Trust via a trust clause in
their will. Some may choose a combina-
tion, but regardless of the funding ap-

proach taken, families will have careful-
ly constructed a “‘life-care plan,” defined
the supplemental services desired, and in-
itiated estate planning for the benefit of
their disabled dependent.

What Role Does Parent/Grantor
Play in SST?

Upon the establishment of a Self-Suffi-
ciency Trust account, the donor or gran-
tor of the private trust may serve as co-
trustee or may designate someone else.
The co-trustee retains the right to disap-
prove or delay implementation of the
disabled beneficiary's *life-care plan.”
Until disbursement for services is made
from each representative beneficiary’s

- Self-Sufficiency Private Trust Fund ac-

count, the grantor (parent or other) may
withdraw from participation and recover
his or her original contribution minus a
penalty based on the number of years of
participation in the SST Private Fund. The
SST Private Trusts are considered irre-
vocable, meaning that the original intent
of the grantor of the trust cannot be
changed.

Additionally, the Self-Sufficiency Trust
model provides that at least 50% of the
principal remaining in the Private Trust
at the death of the disabled beneficiary be
left to the Charitable (Remainder) Trust,
with the balance returned to the heirs of
the Trust grantor. These residual assets,
combined with private donations, allow
the Board of Trustees to service the
indigent.

How Are Funds Disbursed?

Once the individual SST Private Trust is
established and funded, the disbursements
that benefit each disabled beneficiary may
be completed in one of two ways. First,
monies (interest) may be ‘‘donated™ by
design in the Life-Care Plan to a counter-
part SST State Fund operated by the
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Department of Mental Health and con-
trolled by the State Treasurer. This *‘dona-
tion™ process transfers the assets required
to purchase the needed supplemental serv-
ices to an individual account maintained
for each beneficiary entitled to benefits
from that government department. Vou-
chers are then processed via the state
treasurer to pay for the desired sup-
plemental service. While many find this
step in the process unsettling, it has the
distinct advantages of preserving public
entitlements and avoiding invasion of the
trust. Disbursements by the Department
of Mental Health via the state treasurer are
made to regular service providers.

Monies deposited for this purpose may
not revert back to a private trust or
charitable trust account, unless it is deter-
mined by that department that the funds
cannot be used to purchase the services
for which they were designated in the
agreement. At that point, funds may be
returned.

The second disbursement process in-
volves direct payments to private vendors,
human service providers, advocates, or
successor guardians who are monitoring
the welfare and condition of the bene-
ficiary. This service provision sets the
Self-Sufficiency Trust apart from generic
trusts devoid of life-care monitoring.
Families may build into the life-care plan
a personalized, non-profit organization or
group to look out for the best interests of
each disabled beneficiary and to act as
either an *“advisor” to the Board of
Trustees, ensuring that Trust assets are
meeting valid needs, or purchasing quality
services. They may also seek a successor
guardian to assume legal consent authority
at some point in the future. The peace of
mind that is desired by all families with
dependents who are disabled is offered,
not as an option, but as a major compo-
nent of the Self-Sufficiency Trust model.

So far we have discussed the Self-
Sufficiency Trust from the standpoint of
its mechanics as a “‘pooled-income’ trust.
What does it contribute to the overall im-
provement of services for our nation's
disabled? What makes it desirable to
families with dependents who are dis-
abled? How is it unique in its approach
to estate planning?

Historically, government and the private
sector have joined together to carry out the
mandate of services to people with disabil-
ities. Using its resources, each state has
developed a system of services to fulfill
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its mandated responsibilities. The Self-
Sufficiency Trust concept evolved from
the realistic acknowledgement that a state’s
capacity to provide these needed services
is diminished by increased demand, the
changing economic climate, and national
policies. The SST embodies the search for
alternative service capabilities and the
generation of resources necessary to pro-
vide them in the future.

The Self-Sufficiency Trust research
found that most states face the following
problems:
¢ Fluctuations in tax revenues have an im-
pact upon services provided to people with
disabilities. It is unreasonable to expect
state tax revenues to support the increas-
ing needs of the population.
¢ Unmet housing needs unfairly affect a
segment of the disabled population.

e Increased life spans intensify chronic
housing shortages.

¢ Reduced Federal program support fur-
ther increases the stress on state treasuries.
¢ Deinstitutionalization places heavier
demand on the private provider networks
10 supply services and housing to the
disabled.

® Fluctuations in governmental grants
place severe strain on the capacity to con-
tinue these services and to survive funding
shortfalls.

All these factors add to the uncertainty
of future services for the disabled and
hinder effective estate planning by families
that might supplement their disabled
dependent’s future care needs. Estate plan-
ning for the disabled had to be more than
a trust that could withstand invasion.
Rather, it had to address the real situations
that could negatively effect future services
and their fundng. The Self-Sufficiency
Trust combined private (family) concern
with public (state) financing needs into a
legislatively-based mechanism that seeks
to resolve problems confronting the serv-
ice delivery system as a whole.

The Self-Sufficiency Trust has been
enacted into law in Hlinois and Maine. To
date, an additional ten states have express-
ed interest. The potential benefit of a na-
tionwide Trust network is, of course,
economy of scale, resulting in trust
management savings, larger principal in-
vestment and return, and most important-
ly, increased private sector (parent and
family) voice in services and financing of
those services for the disabled. However,
several advantages accrue to each state in
which it is enacted:

_Exh1b1t # 1SB 311
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* New sources of private funding to ex-
pand services for disabled people.

¢ A computerized data collection system
to identify type, scope, and time projec-
tion of need-specified services (i.e.,
residential) with which to plan future serv-
ices for disabled people.

® Potentially reduced dependence upon
federal support, which carries with it red
tape and the expense of obtaining those
federal funds.

* Private-public partnership which active-
ly involves each in working toward im-
proved/expanded services for disabled
people.

For families. several major advantages
are incorporated into the SST model.
Several years and close to a million dollars
of research have carefully evolved into a
trust which encompasses the ‘“state of the
ant” in estate planning for the disabled.
Disincentives have been eliminated. spe-
cifically in the areas of safeguarding pub-
lic entitlement benefits.

Medicaid Eligibility

The Health Care Financing Authority
(HCFA) of the Department of Health and
Human Services have ruled that neither
principal nor interest held in a SST Private
Trust will be counted in determining
Medicaid eligibility. Many families fear
the loss of the medical benefits or related
state support of residential care if they
contribute assets to their disabled adult
children, or that assets they wish to set
aside for future needs will have to be spent
down before their children will become
eligible again. Under this ruling, parents
may establish a Self-Sufficiency Trust
without affecting their disabled son or
daughter’s eligibility.

Similarly, the Council General's Office
of the Social Security Administration for
Region V (Illinois and upper Mid-West)
has determined that SST principal and in-
terest will not be counted as resources in
determining eligibility under the Supple-
mental Security Income (SSI) program.

For most persons with disabilities who
depend upon public entilement support,
these rulings will ensure that parental
estate planning efforts become supple-
mental to, and not replacement of, public
benefits. Additionally families participat-
ing in a Self-Sufficiency Trust will not face
the requirement of spending down or ex-
hausting private assets in order to regain

eligibility for public benefits. ways
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AN ACS 22 amend ceszain Ac=s in reiatica ts fune

davelormencally disabled.

.

Se” i+ enacted hv the Pescple of the Stats of Tllirpis,

reoresented in the General Assemnlv~

Section 1. Sections 5-118 and 5-113 are added t5 tha
®Mental Health and ﬁevelopmen:al Disabilities Code”, approved
September 5§, 1978, aa amended, the added Sections to read as

(Cx. 91 1/2, new par. 5-118)

Sec., 5=118. Thers is herendy created =hne Salf-Syffliciency

Truset Pund. The Stace Treasyrer, ex officig, shall ‘e

cuscadian ¢f %he Trust fund, and ihe Comptooller shall dlzecs

cavments Ircm the Toust Tund urcon roucners cSroperly cartified

Bv =he Direcssr 27 Megntal Eealls 2and Devejiotmencal
Cisao!l 25. The Treagyrar ¢nall credis intarest an =ne

such inzarssy  wrs T2C3 b the rescescsive account3 of tna2

Disabilitiss =mav accent zonevs fzom 3 self-syffiziency truact

far decosit in =me Truse Pund Dursuant s an  agtsement  wis®

rhe trusg raning cne ot =ore Seneficiaries wno are
develocmenzally disabled osersons T cersons otherwise

elicible f3r Decartment services residine in =hig Stacs and

specifving :he care, supoors oSr :zeats=en: ta de prsvided fs¢

them. The Oecart=ent shall mainecain a semarate icssunt in

the Trust FTund for each anamed beneficiarv. The moneys {2

sucs?  accsounts  snall be spent By the Demarszent, zursuant o

tts rules, oniv %o orovide care, sucgor: and treatzent f=¢

tme named Seneficiaries in accordance with =he teras of the

agreement. Ia the event that the Direceor derteraines thas

the monevs in the accannt of a named bereficiarv cannot te

used fsr thm care, sSupoocrs of RTteatment of  that beneficiacv

1
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ia a2 manner zsngistenz with Ine rules of sme Senyre=pn- 1ns

iency trust,

the agresemenc, Or pCn reguesg 3L the self-gqufs:

the remaining scnevs {n  suct  acsTunt, traecher with  anv

aczuzulaced intsrese thereon, 3Nall te srzmoely

the self-sufflciency trusc wnich devosited such =cneve la the

Trust Tund, i -

Thae Degart=zent shall adoot such rules and orocedurss as

ray be neceasary or useful far thae administration of. the
Trust Tund.

Tue raceipt bv a beneficiarvy of =onev from the Trust

™und, or of care, ‘tzeatm=ent Or suoport sraovided with such

=onev, sfal. 2ot in anv wav reduce, izpair st diminisn thae

benefits =3 wnich such beneficiarv is ocherwise sncitled %y

law.

Tor the surToses af shis Secnion, she ters
"self-ayfficiency %wrzust”® means a hKouse greaced Sv oa ngz fsr
crofit zorooration wnich is a 3Q1l-2-3 ::::ni:;;i:n urder :ne

s the Develgrtmer

zally disapled is

t=e Tund. 7The monevs in  the Fund - spall e used by the

Decartmens, subiect %3 appeooriacicn, far the curzcese of

providing far the care, supoor: and :reac=ent of low-inccaoe

devmloczencally disapled cersons, or lgcw=ingome ver=ons

igible fo5r Jenarsinent services, as defined Sv :ne

othervize =

Derars=enc,
Section 2. Seczion 5.195 is added 2o "An Ac: in relaticen
to State finance”, approved June 10, 1919, as acended, the

acded Section ts read as follows:
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; (Cx. 127, naw par. 141.299) R 13
1 Sec. 5.195: The ’und for the Ceveleemmentallv Bisatled. 12
2 Yotwithastanding "hes orovisions of Secsicn §., Shis Puand  shall 1

t 3 not »e autcmatically terminatsd =v cperacion of lav due :o 1
4 lnacszivity, unless such inaczivitw exceeds ‘60 sonchs. 124

] (] . Section 3. "This Acz shall take -ctzec: upcn bec‘cni’nqun'v. Cil2s
8 a 130
7 oea er) Zouse ‘vc\'iep:e n a:-ves 131

: 8 l 133 §
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Ctlice of the F-egxonal Commussicner
200 South Wacker Qrive
Chicago.;lllinois 80606

June 29, 1987

Terrence M. Sheen
Danieis & Sheen LTD

180 West Park Avenue
Elmhurst, 111inois 60125

Dear Mr, Sheen:

This is 1n .1na1 response to your letter of April 8, 1987. The Office of
General Counsel (0GC) reviewed the material and detarmined that, based on
current requliations, the trust assets will not count 2¢ rescurczs in
determining etigibility under the Suppiemental Security Income (SSi)
program,

As for the income, 2s we have advised you in the past, if the individual
does not recesive cash, dbut recesives in-<ind support or maintenance (i.e.,
food clething, or shelter, income is charced only up to a presumed maximum
value (PMY) (currently $133.33 for an eligidble individual, the PMV
increases with e2ch cost of living increase). Medical and/or social
services provided an individual ara not income for SSI purposes.

If further changes are made in the Self-Sufficiency Trust, it may be
necessary to reevaluate the effect on SSI eligibility and payments. An
additional OGC review would be necessary at that time. If you have
further questions, please contact Jo Ellen Luscombe, Director of ‘the
Chicago SSA Reqion's SSI Branch at 353-9835.

Sincerely,

{:.é;)
// /)(U'-L(‘. ,u:}ﬂq Lﬁv‘

Marlene M. Moleskt

Regional Commissioner

c: James [eOre



A D TN e e

T

E Exh|b1t # 1 SB 311 ?

a ' 2/9/
: ../C_ PDEPARTMWENT OF HLALTH & HUMAN SERVICIY - et irn s iy oy

5€E:?2 - Cem mmme e e s o e L T e

The Acmimsirare,

JAN € |88

James H. DeCre

President

Nation=l Foundation for the Handicapped
340 W. Butterfield Road

Elmhurst, Illincis 60125

Dear Mr. DeQOre:

Thenk you for the additionsl information you sent cn November 14,
fur+her clarifying the design of the Self-Sufficiency Trust (S3T) of
illinois in relaticnship to cash asszsta.ce presrarcs for the mentally and
physically disabled. The intent of the Naticnal Foundation, to cznduct
cooperative precgram to augment such benefits with private funding in crder
to assist the disabled populetion in Illinecis, is commendatie.

ne related to Medicaid eligibility and the

You asked %<0 quesiicns; ©
other %o Federzl finencing. 1In regard to your questicns, we have
determined that in mecst cases SST princirel and interest will not count in

deternining Medicaid eligibility. However, we £ust advise you that under
the following circumstances, the principal and interest could be countad
in deternining Medicaid elizibility. This would occur if the trust is set
up by the disabled individual or his spouse using his or the spouse’s
furds {(or with his funds by an individual who is acting on his behalf in
the capacity of his guardian or legal representative). This should nct be
& probliem because your literature notes that the donors are usually the
parents of the perticipating beneficiaries (rather than the beneficiaries
themselves).

We are still reviewing the information previously provided, along with
the supplemental information you sent, to resolve issues regarding
reimbursement and claims for federal finencial perticipation (FFF). We
must ensure that any potentiasl conflicts between Medicaid requirements and
the Self-Sufficiency Trust are identified., I expect to respond on those
remaining matters in the near future. If conflicts are identified, you
will have our fullest cocperation in trying to resolve them.

Sincerely,

S ke

William L. Roper, M.D.
Aamlnls»*atﬁ'

Washinglon, D.C. 2C2
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DISABLETDY POPULATIOINN

PROFTILE SYSTEM

'OVERVIEW

There are two purposes for thg Disabled Population Profile System:

1)

- 2)

* The
1)
2)

3)

6)

7)

It 1s the flrst step in forming a life-care plan for a disabled individual;

It {s a planning tool which provides a system to collect information on the
needs of the disabled population that are in need of services now and those
needing services in the future. This Information can be compiled state-wide
and eventually nation-wide. Uotil now, there has been no successful system
to accurately show these needs.

service application will give the following Information:
Parent demographic information:

Disabled person demographic information;
Functional disabilties of the disabled person - very basic "yes - no”
function not an in-depth clinical review:

Scales for level determinaticn - these scales will be wused later to
determine what level of residential care and day programming is needed by
the disabled person. All costs associated with the level are also
calculated (current year or future year costs). The system then takes these
costs and produces an Income Earnings Projection which is the starting point
for the financial planning for a parent for the needs of their son or
daughter;

Current living arrangements and services;
Immediate needs of the disabled nerson:

Future needs - This is when the system takes the Life-Care needs, matches
them to the level determinaticn and costs for those needs, in any given
year,

© OISABED PORUILATION PRCFILE SYSTEX (D.P.P.S.)
COPRIHTD 1987, 1388 8Y
CURTER WHRIGCENT GOUP, LTD.
RO IS R ERE
AL RIGHTS RESERYED
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CITIZEN TESTIMONY

SELF SUFFICIENCY TRUST

I am Pat Corant from Bozeman. I am the parent of an eight
year o©ld daughter with +the spastic form of cerebral palsy. In
preparing this testimony, I have spoken to other parents of
hardicapped children in order to get information on what the
passage of this bill could mean to their families.

Orie of the difficult things for parents of handicspped
children to deal with is thinking about what will happen to their
child when they are no longer around to look out for he or she.
fike all parents we want our children to live as full a life as
possible and to continue enjoy & comfortable standard of livirng
whern we are not around to provide it. Disabled children do not
thave the same opportunities to create their own full lives as do
typical children., Many of them asre dependent on government
assistance for basic mnecessities, Obviously, the government is
ot able to provide for many of things which are personally
important to these children., At this time, except for the very
rich, parents do rnot have a vehicle for improving their child's
gquality of life. Uhen I talted with parents about what kinds of
things they would be able to do for their child, their responses
talked about providing some pretly basic services. In one
instarce, the family had a child who was very involved in 4-H.
The mairn focus of +this child's life is 1aking cere of ther
animals., The family felt that with the trust they might bte able
to provide their daughter & living situaiion where she could
continue 1o keep her animals. frnother Mom islhked sbout being
able to insure thal her child had & travel allowance so0 thal she
could visit relatives without burdening the rest of 1he family
with the cost. She also talked &bout setting up money so that
someone could take ther desughier to music concerts which she
loves. #fs5 for myself, I would like to be able 1o assist my
daughter in living ss independently as possible. In many cases,
this would requires substantial wmodification to her living
quarters so that things are readily acessible. If she is sble to
learn to drive, it means modifying & vehicle to meet her reeds.

I urge vyou to pass the Self Sufficiency Trust Bill so that
parents of disabled children may begin working for & fuller life

for their children. ““vﬂ“"//£/ﬂ

Q"fww 1134
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SENATE LABOR & EMPLOYMENT

EXHIBIT NO ; 3
; 7 DATEQZM-/ 9, /98
M’ Woalle 2 B NS 34D

STATEMENT IN SUPPORT OF ARBITRATION OF UNRESOLVED MATTERS OF COLLECTIVE
BARGAINING BETWEEN CITIES AND MUNICIFAL POLICE BARGAINING UNITS

Arbitration as an institution is not new, having Dbeen in use many
centuries before the Dbeginning of the English common law.(l). Indeed, one
court has called arbitration the oldest known method of settlement of
disputes between men.(2).

King Solomon was an arbitrator, and it is interesting to note that the
procedure used by him was in many respects similar to that used by
arbitrators today. Phillip II of Macedon, the father of Alexander the
Great, in his treaty of peace with the city-states of southern COreece circa
338-337 B.C., specified the use of arbitration in disputes 'between members
over vexed territory."(3). Another great man of history, George Washington,
was a staunch believer in arbitration. Although he exercised all possible
caution in writing his last will and testament, he did not overlook the
possibility of disputes as to its intent. TFor this eventuality he specified
arbitration: "...my will and direction expressly is, that all disputes (f
unhappily any should arise) shall be decided by three impartial and
intelligent men, known for their probity and good understanding; two to be
chosen by the disputants, each having the choice of one, and the third by
those two.-which three men thus chosen, shall be unfettered by law, or legal
constructions, declare their sense of the Testator's intention; and such
decision si, to all intents and purposes to be as binding on the Parties as
if it had been given in the Supreme Court of the United States."(4).

Commercial arbitration has long been used as a substitute for court
action in the settlement of disputes between businessmen. International
arbitration has been used for the settlement of differences between nations,
differences which, if not removed, might lead to war. Develcpment <f labor
arbitration in the United States began in the latter part of the nineteenth
century, and its most rapid advance has been made since the United States
became involved in World War II.(S).

The development ¢f labor-management arbitration generally followed the
development of collective bargaining. . One of the more recent examples is
professional athletics, where use of arbitration quickly followed the
introduction of collective bargaining.(d).

The ‘United States had to turn to arbitration during World War II in
order to maintain the flow of necessary raw materials and resources and
finished goods to sustain the war effort. Labor was being forced to produce
greater and greater quantities of goods, work increasingly longer days, and
all with no change in income, for the monetary benefit of business and
factory owners holding lucrative government contracts. In order to avoid
work interruptions at a very critical time of our history, arbitration was
used to resolve these disputes and the war effort was maintained.

Modern police work cannot be compared to the magnitude of the problems
faced during a time of war. But, the same need for continuing an
uninterrupted system is the same. Citizens have the right to expect, even
demand, the protection of a professional police force. They, the citizens.
should not have to worry about a labor action to resolve collective
bargaining disputes. Police officers, sworn to protect and to serve, need
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to have at their disposal an alternative to strikes or other» job action.

Strikes or work slowdowns hurt everyone involved. The citizen loses
the protection he deserves, as well as the confidence he had in his police
force. Police officers, as employees, lose income which can never be
recovered, usually at a time when that is what they are trying the hardest
to improve. Employers, cities, are set up for unnecessary liability, and
probable hostility from constituents of elected officials. The end result
of such actions is hard feelings from all sides. :

In principle, police officers should not ever strike. It seems to be
contrary to the purpose they are sworn to uphold. Sometimes, though, there
is no other means to rectify a wrong or dangercus situation. As it now
exists in Montana, the only means available is a labor action of some sort.

Because of my involvement in the collective bargaining process in
Missoula I have come to the conclusion that arbitration is the only logical
aiternative fto resolve disputes in collective bargaining. I have
represented the Missoula Police Associaticn as a negotiator for the past
Iive years. The Missoula Police Association is the recognized bargaining
unit for the sworn police officers of the Missoula Police Department.

During the time that I have been a negotiator, I have faced the
frustration of public sector collective bargaining. I have negotiated with
individuals in city government who are not directly involved in the control
of revenues or the final disposition of a budget. In effect, negotiating
for wages with executive members of city government is a waste of time
because the conclusion is always at or below what has previously been
established in budget by the legislative members of city government, which
members I am prevented from negotiating with or lobbying.

The cost of arbitration is insignificant. The actual cost is shared by
the involved parties. The savings through arbitration, on the other hand,
is very significant. Arbitration is not just the impartial settlement of
disputes, it is also the incentive to resolve the dispute at the negotiating
level. In order to prevent a time consuming process of arbitration, each
party has incentive to come to a resolution through negotiation.

In conclusion, it has been said that the "most important difference
between civilization and savagery is the habitual willingness of civilized
men and nations to submit their differences of opinion to a factual
test."(6)

Your support of this measure and the time spent for consideration is
appreciated. . . .
Gregg J. Willoughby, Secretary
Missoula Police Association
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veuld rogquire binding arbitration for pnilire nffirers. ‘This means that
police officers would give up their right to strike, and that if they and the
City could not agree on a contrect, tlioy would Lurn to a paid ambitenbor to

make the decision for tham,

The City of Billings ig etrongly opposed to this legislation, What
problem are we trying to fix here? Havae there been any bitter and destruc—
tive police strikes? I don't Jnow of any.

The heart of the collactive bargaining precess is that enmployees have
the right ¢o withhold thoir eexvices if thare is mn montract agreement. We
support this fundamental right, The right to strike is a powerful incentive
for both sides to wark out their differances and oame to agreement, If ymu
take away this right, you take away the incentive to agree. . ,

mmwwisimwaﬂmwtymmué‘mamr
respensibilivies ag public officials and labor leaders. Arbitration is an
expensive, time consuming process which cuts tne heart out ol cefleclive=
bargaining. T+ is incomatible with yepresentative govermment because it
relinquishes our responsibilities for public decision making to a disinter-
ested third party.

The City of Billings has had oniy one police strike lu :cuaihil memery,
The City was ahlm tn serve the public adequately by using supervisory person-
nel. Right now, we feel that labor relations with our police departmsnt are
exoellent and we are prond of the job thay do.

The firefighters presently have binding arbitration and we believe that
it is a signifinmd hindrance to ool 1ahnr relations &v&i time
consuming and mlm i
Please don't take away ocur and our employees' most powerful incentive

for ka;-pl.? dgm i't deztroy the collective
1/( / /ge}qf'f /’n j@f"/% manese JgUr a-Ffa;rj

There“i mtlungbmke.nhere Sole smtfixit.

Thank you. Hvsons el W 54 b A M‘/’Z—Z':/%“’
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I am Hal Million, Assistant City Manager - Great Falls
The City of Great Falls strongly opposes this bill for the following reasons:

First - It takes a critical management decision out of the hands of those
most knowledgeable of local circumstances and conditions.

Second - It takes budgetary control of our single largest General Fund expense
from the locally elected City Commissioners.

Third - The collective bargaining process has been working reasonably well -
not having binding arbitration as a state requirement has not harmed the

employees and

Lastly - We feel that each city should be allowed to make its own decision on
binding arbitration through the collective bargaining process.

We would urge you to carefully consider the statewide effects of this bill.

Thank you.
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City Masanes City of Helena

Mr.Chairman/Members of the Committee:

My name is Shelly Laine and 1 represent the City of Helena.
The City strongly opposes SB 343!

The City is opposed to binding arbitration. Having a
provision such as this reduces the likelihood of settling
bargaihing disputes prior to arbitration.

During negotiations now, both sides may start out far from

vhere they actually intend to settle. Hovever, the Cities,

especially in light of I-105, have only so much to give. We

have been very straight forward in our negotiations and have

been able to work out differences. P R e
24 fps ban pointed owd JWET, gt O T e*"j, j;;ﬁ’ﬁ”

Typically what will happen in arbitration is tﬁ?& the ‘“1$ué§ s’ ki, ‘

difference between the two sides will be split. If the City

has offered what they can afford, and the union is still

asking for more, a split of the difference,vwill hand down a

mandated, unaffordable solution. kor YHu 4&70)!1'0;\ 05 HiL Wnien pCJ/'&/c'";

Knowing that arbitration is eminent provides an incentive for
the union to ask for several times what they would actually
settle for and for the City to offer little or nothing.
Neither side would have any reason to compromise as any
concessions made nov would lessen the final settlement
reached by the arbitrestor.

Although strikes are a very unfortunate thing and the City
hates to see thewm occur, they are a valuable tool in the
negotiation process. Both sides lose in a strike situation.
The possibility of a strike provides an incentive for both
sides to bargain in good faith and compromise as much as
possible.

In summary, binding erbitration would render the present
negotiation process useless. The present process may not
always be easy, but it vworks and results in fair and
equitable settlements. The City of Helena would encourage
the Committee to give a Do Not Pass recommendation on SB 343.

Thank you
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THE CITY OF BOZEMAN
411 E. MAIN ST. P.O. BOX 40 PHONE (406) 586-3321

BOZEMAN, MONTANA 59771-0640 BILL NO-M

February 9, 1989W% .
Senator Gary Aklestad % W

Chairman

Senate Labor and Employment Relations Committee:

I am writing in opposition to SB 343 which would provide for mandatory
binding arbitration.

?

-

We oppogé the bill for several reasons as listed below.

lI -

1. The mere fact that binding arbitration exists, would have
adverse effects on the collective bargaining process. In
fact, binding arbitration would discourage settlement at the
table since negotiators and union and association
representatives would rely on the binding arbitration
process to settle disputes rather than resolving differences
with management at the table. Binding arbitration would
cause more labor management problems and would take policy
decisions away from local elected representatives and place
the policy decisions in the hands of disinterested third
parties,

2. Of the 30 to 32 resumé*s of qualified arbitrators currently
on file with the Montana Department of Labor, approximately

%

25 are note even residents of the State of Montana. The

D.0.L. has only one member of the National Arbitrator's ,
Academy who is a Montana state resident. We don't want ?
decisions involving 10's of thousands of Montana Local

Government tax dollars in the hands of these people.

3. The bill states that the arbitrator would consider such
factors as wages in similar organizations and cost-of-living
indices. Often times these factors have very 1little or no
bearing on the financial <condition and individual
circumstances of the local community. While the bill does
provide for considerations of the public employer's ability
to pay, it is impossible for an arbitrator to adequately
assess the financial condition of our local government. This
is a complex process and takes trained professionals months,
if not years, to be able to comprehend and be knowledgeable
of the City's financial structure, its operation and
condition. This cannot be done by a disinterested arbitrator
after a superficial review.

%ﬁ
%ﬁ

4, The bill would take away local control over the collective
bargaining process. We, as locally elected representatives
of the community, are charged with the responsibility of
managing our government's operations--and most importantly
our financial operations. This bill would significantly

HOME OF MONTANA STATE UNIVERSITY =
GATEWAY TO YELLOWSTONE PARK %
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restrict our ability to manage our own financial operations
in a prudent manner. The bill would place our major
financial decisions in the hands of third parties who are not
accountable for the financial impact of their decisions.

5. The bill would give to an arbitrator, the power to obligate
the local government for funds it simply does not have and
cannot raise. Local governments are severely restricted in
the amount of funds it can raise. We are limited by Section
15-7-122 MCA as to the amount of general fund property taxes

we can levy. We are restricted by I-105 in our overall tax
levy. We are currently restricted in the increase in utility
rates we can impose. And, proposed SB 290 would limit

increases in utility rates to the consumer price index. With
all these restrictions, local governments would simply not be
able to raise the revenues required by decisions of an
arbitrator.

We urge you to defeat SB 343.
Sincerely,
Alfhj A%%

ed Stiff
Mayor

File: Legislative Session 1989
189-88
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National Federation of
Independent Business TESTIMONY ON SB-315

PRESENTED BY:
J. RILEY JOHNSON

NATIONAL FEDERATION OF INDEPENDENT BUSINESS

FEBRUARY 9, 1989
SENATE LABOR COMMITTEE - MONTANA LEGISLATURE

Workers’ compensation laws in every state require that those
injured or made ill as a result of their empléyment be
compensated for their medical expenses and some fraction of their
lost earnings. The employers of these workers are held liable
for such compensation regardless of who is at fault in causing
the injury or disease. The National Federation of Independent
Business (NFIB), representing over 570,000 small and independent
business owners throughout the country and over 6,000 of those
members residing in Montana, recognize the good and the need for

State Office a workers’ compensation form of business insurance.

534 N. Last Chance Gulch #202
Helena, MT 59601
(406) 443-3797
But, NFIB/Montana also recognizes the good and the need to

keep such a system on a fiscally sound and affordable basis,

particularly for the small business person. This obviously has

The Guardian of
Small Business
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not been the case with Montana’s workers’ compensation prodgraf.

But we are not here this afternoon to discuss the fiscal problems

of workers’ compensation. We gather to discuss the affordability

of the program.

SB-315 represents a wave of new thinking about affordable
workers’ compensation insurance. NFIB does not consider
"deductable" or as it is more commonly referred to "co-insurance"
as the total answer to affordability. But it is a step in the

right direction. A step we feel Montana should take.

In 1987, NFIB commissioned the National Foundation on
Unemployment Comensation and Workers’ Compensation to research
the funding of workers’ compensation issues. The result was a
document called "Small Business and the Financing of Workers’
Compensation:ilssues, Evidence, and Options". Permit me to read
a small section of that report that addresses the issue of

co-insurance:

"Another approach that has been suggested would remove many
injuries from the "umbrella" of insurance. This removal would
force the parties who can avoid injuries - workers and firms - to
directly bear at least some of the cost of each injury. The
costs they would have to bear, unlike those under experience
rating, would be immediate, be easy to calculate, and fall on

those most closely involved with the accident.
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"This form of partial self-insurance, or co-insurance, is

widespread outside the workers’ compensation field in the form of
policies written with deductibles. Under these types of policies
the insured must pay the first X dollars of any loss and the

insurer pays all or part of the excess.

"Why co-insurance clauses are not widely used in workers’
compensation is not obvious, but it may be because firms want
more stability in their workers’ compensation costs or because
states want guarantees that injured workers will be compensated.
There are, however, two crucial facts underlying the merits of
co-insurance. First, 90 percent of all compensable cases of
on-the-job injury involve costs of about $3,500 or less."

In other words, to divert from the report a minute, most
cases of injury are not very expensive, but these numerous

inexpensive cases amount to a lion’s share of the administrative

costs of worker’ compensation.

I return to the report now.

"Second, it is widely believed by researchers and insurance

people alike that the probability of injury is more subject to

control than is the severity of injury.
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"Writing workers’ compensation policies with deductibles of
$3,500, for example, would remove 90 percent of all injuries from
the insurance system - forcing either workers or firms to pay the
full costs of injury for the vast majority of cases. Since the
chances would become 90 percent that a given injury would not be
covered by insurance, firms would have immediate incentives to
invest in risk-avoidance. These stronger safety incentives,
however, would come at the expense of only a 10-15 percent
reduction in benefits paid out by insurance companies. 1In other
words, the catastrophic cases that account for the majority of
workers’ compensation costs would still be covered by insurance

(after deductables were met)."
Again, leaving the report.

Hawaii implemented a co-incurance workers’ compensation
system in 1985. It started small with deductables from $100 to
$500. The results have been excellent, gaining premium
reductions of 3% to 5% for insurance costs. Right today, the
Hawaii Legislature is considering a bill that would raise the
deductable option to $2,500 and experts predict a savings on
premiums of 8% or better. Co-insurance is something that works

and should be working here in Montana.

Permit me to read one more passage from the NFIB report on

funding workers’ compensation systems.
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In the conclusions of the report, the authors wrote:

",...we recommend exploring the use of deductibles as a means

of bringing an element of self-insurance to the small business

sector..."m.

Ladies and gentelmen of the committee, NFIB believe that
SB-315 'is that means of exploring the use of deductibles in

Montana’s workers’ compensation insurance.

Let’s look at what would happen if SB-315 were enacted. By
the Division of Workers’ Compensation’s own figures, there were
approximately 18,000 medical claims filed in 1987 in Mohtana. If
we had a $500 deductable on each of these claims, the costs to
the workers’ compensation fund would have been reduced by some
$9 million...of course there would still be some administration

costs, but certainly they would not amount to $9 million.

Is there is opportunity to reduce costs? To reduce

premiums? I submit there is; a very good opportunity.

I also submit there is a very good opportunity to directly

get the employer involved with accident prevention and safety.

An example of "employer awareness" under a deductable plan
is cited by the Division itself. As stated to me, the Division

believes that on minor accidents...splinters, minor burns, etc...
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the employer under a deductable plan would be more apt to send

the injured worker to a doctors’ office or handle the injury
under certified first-aid programs at the job site rather than
automatically sending the injured worker to the emergency room of

the local hospital at 3 to 4 times the cost.

In conclusion, NFIB/Montana supports the idea of
co-insurance in workers’ compensation. Under SB-315 there is no
loss of responsibility on the employer...no loss of security to
the worker...and certainly no loss of benefits to the beleagued

workers’ compensation program of Montana.

If NFIB were to make any change in SB-315, it would be to
leave off the $500 deductable limit and permit the insurers to
set a graduated series of deductables to those employers who
qualify. The insurers have the ultimate risk, anyway. Let
their experts in the insurance business design deductables that

will benefit the employers best.
At the least, however, let’s take the first step toward
innovative solutions to our workers’ compensation problems and

pass SB-315.

Thank you.
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SENATE BILL 235 WILL MAKE MONTANA'S LAW CONSISTENT WITH FEDERAL LAW
IN THE PAYMENT OF FRINGE BENEFITS TO EMPLOYEES FOR CONSTRUCTION WORK.
THIS BILL WILL NOT AFFECT THE HOURLY WAGES REQUIRED UNDER FEDERAL OR
MONTANA DAVIS-BACON LAWS. IT DOES NOT APPLY TO WORKERS COVERED BY

COLLECTIVE BARGAINING AGREEMENTS.

THE FEDERAL LAY ALLOWS A CONTRACTOR THREE OPTIONS OF PAYMENT OF
PRE-DETERMINED FRINGE BENEFITS. THEY ARE:

1) PAYMENT OF THE FRINGE BENEFITS IN CASH, OR,

2) PAYMENT OF THE FRINGE BENEFITS TO AN APPROVED PLAN WHICH
PROVYIDES FOR HEALTH CARE AND RETIREMENT PROGRAMS, OR,

3} ANY COMBINATION OF 1 AND 2 WHICH ARE AT LEAST EQUAL TO FRINGE
BENEFITS PRE-DETERMINED IN THE CONTRACT.

MONTANA'S PREVAILING WAGE LAW [SECTION 18-2-405, MCA] REQUIRES
FRINGE BENEFITS BE PAID IR CASH UNLESS THE CONTRACTOR IS SIGRATORY TO

A LABOR AGREEMENT.

MONTANA'S LAW, PENALIZES BOTH THE EMPLOYEE AND THE EMPLOYER BECAUSE
THEY ARE NOT PARTICIPANTS IN A COLLECTIVE BARGAINING AGREEMENT.

WHEN THE FRINRGE BEREFITS ARE PAID IN CASH: THEY ARE SUBJECT TO THE
FOLLOWING:

THE EMPLOYER MUST PAY:
1) WORKMAN'S COMPENSATION

2} UNEMPLOYMENT INSURANCE STATE If the Fringe Benefits
3} UNEMPLOYMENT INSURANCE FEDERAL are paid into an
4) EMPLOYER F.1.C.A. CONTRIBUTION approved plan
5) LIABILITY INSURANCE they are tax exempt
‘ benefits and not
THE EMPLOYEE MUST PAY: subject to any of
1) STATE INCOME TAX ON THE AMOUNT these costs.

2) FEDERAL INCOME TAX
3) EMPLOYEE F.1.C.A. CONTRIBUTION

THE WAGE BURDEN 1S THE TOTAL PAYMENT AN EMPLOYER MUST MAKE FOR THESE
ITEMS. WHEN FRINGE BENEFITS ARE PAID IN CASH, THE WAGE BURDENR MUST
INCLUDE THE TAXES FOR FRINGE BEKEFITS AND IS THEREFORE HIGHER THAN
WHERN THE FRINGES ARE PAID INTO AN APPROVED PLAN.



AN EXAMPLE SHOULD ILLUSTRATE THE PROBLEM. ON ANY STATE FUNDED
PROJECT, NOT COVERED BY FEDERAL LAY SUCH AS A COUNTY OR SCHoOL
DISTRICT PROJECT, THE ADVANTAGE TO THE CONTRACTOR COVERED BY A UNION
AGREEMENT OR FEDERAL LAW BECOMES CLEAR.

UNION CONTRACTOR NON-UNION CONTRACTOR
CARPENTER WAGE  12.55 CARPENTER WAGE  12.55
FRINGE BENEFIT 2.45 FRINGE BENEFIT
(PAID TO AN APPROYED PAID IN CASH ANDSENATEI‘AEOR & EMPLOYMENT
PLAN AND NOT SUBJECT SUBJECT TD WAGE EXHIBIT NO. 7 7
TO WAGE BURDENS BURDENS. pAE__3—9 — 27 S

L N0 OB £S5

WAGE BURDEN 40%  5.02 WAGE BURDEN 40%
(ON WAGES ONLY) ON TOTAL 6.00
TOTAL 20.02/HOUR TOTAL 21.00/HOUR

THE APPROXIMATE $1.00 PER HOUR EQUALS $40.00 PER WEEK PER EMPLOYEE OR
ABOUT $2,000 PER EMPLOYEE PER YEAR BASED UPON 50 WEEKS OF WORK.
SINCE NON-UNION CONTRACTORS ARE NOT ON AN EQUAL FOOTING WHEN
BIDDING, FEWER CONTRACTORS BID ON STATE JOBS. WITH LESS COMPETITION,
COSTS FOR STATE AND LOCAL GOVERNMENTS WILL BE HIGHER.

THE EMPLOYEE MUST PAY TAXES ON CASH BENEFITS AND IS DENIED THE
OPPORTUNITY TO PARTICIPATE IN AN EMPLOYER SPONSORED BENEFIT PROGRAM.

THE MONTANA CONTRACTORS® ASSOCIATION PROGRAM FOR NON-UNICK FEDERAL
JOBS HAS SET UP A PROGRAM WHERE EMPLOYEES RECEIVE HEALTH BENEFITS
AND A RETIREHMENT PROGRAM. BOTH ARE WELL DESIGNED, FEDERALLY
APPROVED PLANS THAT PROVIDE RESPONSIBLE HEALTH CARE PLANS AND A
GOOD RETIREMENT PROGRAM. IN THE PENSION PLAN FOR INSTANCE, THE
EMPLOYEE 1S IMMEDIATELY VESTED AND HAS A RIGHT TO THE EMPLOYER'S
CONTRIBUTION PLUS EARNING WHER HE/SHE RETIRES, TERMINATES

EMPLOYMENT, DIES OR IS DISABLED.

SINCE THE NON-UNION EMPLOYER UNDER MONTANA LAW MUST PAY IN CASH,
HE/SHE CANNOT AFFORD A BENEFIT PACKAGE IN ADDITION TO THE CASH

PAYMERTS.

SINCE THE EMPLOYEE HAS TO PURCHASE HIS OWN HEALTH INSURANCE, HE
CANNOT TAKE ADVANTAGE OF GROUP RATES.

PASSAGE OF SENATE BILL 235 WOULD ELIMINATE DISCRIMINATION AGAINST
THE NON-UNION EMPLOYER IN COMPETITIVE BIDDING AND ALLOW THE EMPLOYER
TO OFFER A SOLID HEALTH CARE AND PENSIOR PLAN TO THE NON-UNION
MONTANA EMPLOYEE.



SENATE LABOR & EMPLOYMENT

EXHIBIT NO-%
Bt 25

Testimony of Gene Fenderson before theguhaﬁtan:BQSé%§£§_

Labor and Employment Relations Committee, February 9, 198§
on Senate Bill 235.

For the record, my name is Gene Fenderson, Lobbyist for the
Montana State Bullding and Construction Trades Council . I want
to take this opportunity to express my concerns about Senate Bill
235, "

On the surface_fSenate Bill 235 appears to allow non-union
contractors to establish health & welfare and pension plans for
their workers, an admirable idea. Yet the bill itself contains no
protections for those workers who would be covered by these plans,
and there are several troubling aspects to this legislation
apparent to those of us who are familiar with the construction
industry in Montana.

This first problem with this 1legislation is the lack of any
evaluation or control mechanism to insure that the health &

welfare programs are properly established and managed. Senate
Bill 235 does require approval from either the United States

Department of Labor or the Internal Revenue Service. Health and
welfare 'programs do not fall under the authority of the U.S.

Department of Labor unless they are established for a federal

project. Senate Bill 235 would have no effect on this existing
federal requirement. The only approval procedure used by the

Internal Revenue Service is to evaluate the non-profit status of

the entity. . The IRS cannot evaluate the program for any other

defect. A simple confirmation of non-profit status offers no

protection to workers at all. In addition, these programs do not

fall under the authority of the State Auditor to regulate. Unless

the project is federal, workers have absolutely no assurances that.
thelr assets are properly managed and will be available to them

when needed.
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The second potential problem with this bill involves the
establishment of pension programs. All too often defined

contribution plans, which are tax-deferred plans, are purchased by
construction firms. Any profits realized by the plans can be used
to offset contribution rates the following year. Should the
company find itself in financial difficulties, creditors are free
to seize the profits of these plans and the worker is again left
out in the 'cold.

The third area of concern 1is over collections of the employer’s
obligations. Union-employer trust funds utilize a system of
auditing and legal council 1in order to ensure that these
obligations are collected and deposited properly. No mechanism
within the state is prepared to oversee this 1important
responsibility. Neither the State Auditor nor the Department of
Labor and Industry have the funds or FTEs necessary to ensure
compliance. It is only fair that workers can expect some entity
to oversee the management of theilr funds.

Another area of objection to this bill is the lack of worker input
required by this legislation. Through collective bargaining
agreements, workers are assured that their priorities and concerns
are heard and incorporated into the various benefit plans. The
plans envisioned by this legislature contain no avenue for worker
involvement. After all, workers should have a strong voice in the
management of their own assets.

Finally, 1if contractors are truly interested in the welfare of
their workers in this important area, they would be equally
concerned for those workers when employed on private sector

projects. ‘Senate Bill 235 only covers contractors and their
employees on public sector projects. Governor Ted Schwinden
vetoed very similar legislation in 1987 for this reason - 1if

contractors desire to provide these plans to their workers on

public sector projects it should be attributable to thé fact that.

they provide the same plans to those workers when employed on
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1 appreciate this opportunity to inform you of my objections .to
Senate Bill 235 and urge you to vote against this legislation and
to support the interests of working men and women in Montana.
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Audit Services: Montana not-for-profit corporation established in

1970. A “clearinghouse" for auditing and legal services for the

purpose of collecting fringe benefit contributions payable to

several Montana union-employer trusts: Laborers, Carpenters,

Operating Engineers, Ironworkers, Teamsters, Pipe Trades (Billings
Trust).

I. May 1, 1970 to July 31, 1988 o
A. Fringe benefit contributions owed for unreported hours
worked, including liquidated damages and
interest:$4,235,768.94 '
B. Monies collected, including liquidated damages, interest,
audit and legal fees: §5,720,583.15
C. Net income to all Trusts: $3,649.,593.76
The following figures are approximations:
Laborers - 1,300,000.00
Operating Engineers - 1,100,000.00
Carpenters - 750,000.00
Teamsters - 200,000.00
Ironworkers - 121,000.00
Pipe Trades - 50,000.00

II. January through July, 1988
A. Fringe benefit contributions owed for unreported hours
hours worked:
$ 684,395.44
B. ‘Fringe benefit contributions owed for unreported hours
worked, including liquidated damages and
interest: 61,044.021.83

ITII. January through November, 1987
A. Fringe benefit contributions owed for unreported hours
worked:
$ 670,213.72
B. Fringe benefit contributions owed, including liquidated
damages and interest: $1,011,099.14
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JAMES W. MURRY 110 WEST 13TH STREET

EXECUTIVE SECRETARY P.O. BOX 1176
HELENA, MONTANA 59624

Testimony by Jim Murry on Senate Bill 235 before the Senate Labor and Employ-
ment Relations Committee, February 9, 1989,

Mr. Chairman and members of the Senate Labor and Employmeht Relations Commit-
tee, for the record, I am Jim Murry, Executive Secretary of the Montana State
AFL-CIO. We are here today to express our strong opposition to Senate Bill
235 which would allow contractors and sub-contractors to establish and manage
their own health insurance, retirement benefits, 1ife and disability insur-
ance and other fringe benefits when working on public projects.

Qur main objection comes down to a very simple, but important, fact. This
legislation does not provide any protection for workers. Absolutely none.
The fringe benefits which are required to be paid to workers while employed
on public projects are, after all, their rightful assets. They should be
established and managed for the benefit of the workers, not for the benefit
of the employers. Senate Bill 235 has no provisions to insure that the
interests of the workers are protected on state, county or municipal
projects.

There is no provision to require that a competent entity, like the State
Auditor or the Department of Labor and Industry, review, evaluate or gversee
the health insurance plans which this bill authorizes.

Depending upon how the individual pension plan is written, there may not be a
provision to require that the pension plans are owned by the workers.

There is no provision for worker participation in the development or manage-
ment of the plans.

There is no provision to assure collection of the employers' obligations for
the plans.

This is plain and simply an anti-worker bill. The proponents of this legis-
lation have told you that their primary concern is for their workers, but, I
ask you, how can that be the case without these minimum protections? If the
proponents of this legislation are so concerned for the welfare of their
workers, why haven't all of these contractors established plans for workers
on private sector projects? I believe that you will find the answers to
these questions in the traditional profit motive. The contractors are more
interested in how to get around the requirements to pay fringe benefits than
they are in assisting their workers, if this bill is any indication.

Abuses and mismanagement of benefit funds, plans and programs has become a
national nightmare. Senate Bill 235 would extend those nightmares to the
State of Montana. This bill deserves to be defeated for the good of Monta-
na's working men and women.
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