
MINUTES 

MONTANA SENATE 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Bruce Crippen, on February 9, 
1989, at 10:00 a.m. in Room 325. 

ROLL CALL 

Members Present: Chairman Bruce Crippen, V. Chairman Al 
Bishop, Senators Bob Brown, John Harp, Mike Halligan, 
Loren Jenkins, Joe Mazurek, R. J. Pinsoneault and Bill 
Yellowtail 

Members Excused: Senator Tom Beck 

Members Absent: None 

Staff Present: Staff Attorney Valencia Lane and Committee 
Secretary Rosemary Jacoby 

Announcements/Discussion: Chairman Crippen announced that 
the three bills dealing with pornography would be heard 
concurrently since they were all sponsored by Senator 
Hofman. He asked that all present remain quiet and 
courteous throughout the hearing. 

HEARING ON SENATE BILLS 307, 342 AND 263 

Presentation and Opening Statement by Sponsor: Senator Sam 
Hofman of Manhattan, District 38, opened the hearing 
reading a prepared statement. (See Exhibit IA) The 
purpose of Senate Bill 263 was to prohibit certain 
sexual conduct where alcohol was sold; Senate Bill 307 
prohibited exhibiting or disseminating obscenity and 
Senate Bill 342 Prohibited the sale of material harmful 
to minors. He asked Bryan Asay, an attorney, to 
explain the bills as part of the opening. Mr. Asay 
went through the bills section by section explaining 
them in detail. Senator Hofman distributed copies of 
Landmark U.S. Supreme Court Decisions on Obscenity. 
(See Exhibit IC) 
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List of Testifying Proponents and What Group they Represent: 

Len Munsel (C.D.L.), Tempe, AZ attorney 
Terry Crooks, Libby, Montana 
Dr. Mark Mozer, Helena, Clinical Psychologist 
Russ Osenbach, Probation Officer, Boulder, MT 
John Burk, Deer Lodge, MT, employee at the state prison 
Don Johnson, Missoula, MT 
Steve Carlson, Bozeman, MT, First Lutheran pastor 
Randy Vogel, Billings, MT policeman 
Tom McGillvray, Billings, MT, Yellowstone C.D. 
Aubyn Curtis, Fortine, MT 
John Ortwein, Montana Catholic Conference 
Terry Crooks, Libby, MT, V. Pres., Montana Citizens for 

Decency 
Carl Hatch, Helena 
Bryan Asay, Montana Family Coalition 
Ted Lympus, Kalispell 
Mignon Waterman 
Don Allison 
Phil Strope, Helena Attorney for the Montana Tavern 

Association 

List of Testifying Opponents and What Group They Represent: 

Robert Scott, American Civil Liberties Union (ACLU) 
and on behalf of himself 

Testimony: 

Len Munsel spoke about the effects of pornography on people. 
He felt there was a strong link between pornography and 
sexual deviance. He presented a paper to the committee. 
(Exhibit lB). He read explanations of the bills and of 
their constitutionality. He said that 44 states have passed 
this legislation. He said that no one is attempting to ban 
"Playboy", but were attempting to ban hard-core pornography. 
He spoke of the Miller case and of the Polk decision and of 
their relation to these bills. 

He said the language in SB 307 came from a Michigan 
Decision. pornography is a big money-maker for organized 
crime, he told the committee, and he felt these bills would 
discourage that industry from basing in Montana. He read 
statements from law enforcement personnel regarding 
distribution of pornography which indicated that organized 
crime had a network throughout the country controlling 85 to 
90% of the distribution. 
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Senate Bill 263's proposed language has been upheld in three 
separate court cases, said Mr. Munsel. He spoke to the 
amendment which would be proposed by the Montana Tavern 
Association. 

Terry Crooks showed a video of a Ted Bundy interview, in 
which Mr. Bundy told of the disastrous effects that 
pornography had on his life. (See Exhibits 2 -- videos) 

Dr. Mark Moser read written testimony into the record. (See 
Exhibit 3) 

Jon Berg said he was alarmed at the pornography on the 
market today. He read written testimony into the record 
(See Exhibit 4, p. 1) He also read, in part, letters from 
inmates at the prison that told of the effect that 
pornography had on their lives (Exhibit 4, pages 2 through 
7) He read some of the titles of books that were hard core 
pornography. He said it was difficult to keep pornography 
out of the hands of inmates and stated that it lead to great 
difficulty. There is currently a lawsuit against the prison 
for $750,000 for not rehabilitating a prisoner who 
sodomized, raped and killed the boy in Libby. 

Don Johnson read and distributed copies of a letter from 
Michael Scolatti, a licensed clinical psychologist who deals 
with sex offenders (Exhibit 5, page 1) He also submitted a 
letter from Captain Larry Weatherman of the Missoula County 
Sheriff's department (Exhibit 5, pages 2 and 3) and read it 
to the committee. 

Steve Carlson presented copies of a paper entitled "Montana 
Religious Alliance for Decency Communique on Pornography and 
Obscenity" (See Exhibit 6). He said the organization 
represents about 200,000 church members within Montana. 

Randy Vogel presented written testimony to the committee. 
(See Exhibit 7) 

Tom McGillvray presented written testimony to the committee. 
(See Exhibit 8) 

Aubyn Curtiss testified in favor of the bill. (See Exhibit 
9) 

John Ortwein read testimony into the record (See Exhibit 10) 

Terry Crooks gave testimony to committee members from people 
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who were unable to attend the hearing. (Exhibit 11, pages 1 
through 15) He said citizens have the right to protect the 
provide a safe environment for their families. He showed 
some slides showing perverse cartoons to the committee. 

Carl Hatch gave written testimony ( Exhibit 12 ) to be 
placed into the record favoring the bills. 

Bryan Asay urged passage of the bills . 

Mignon Waterman supported the legislation. 

Don Allison, presented a letter from Ted o. Lympus, County 
Attorney from Flathead County to the committee in support of 
the legislation (Exhibit 13). 

Phil Strope said his association represents about half of 
the beverage licensees in the state and is concerned about 
Senate Bill 263 which separates his industry out from others 
relating to sexual acts where alcohol is sold. He said the 
tavern owners do not condone the sale of pornography or 
sexual acts. He said that his industry wished to offer an 
amendment to SB 263, amending it so that anyone who does 
business with the public will be charged with the crime and 
will pay the penalty -- not just the liquor industry. That 
would include bookstores, movie houses, etc. who commit 
offenses in this area, he added. 

A petition signed by 725 persons (Exhibit 15) was left with 
the committee favoring the three bills. 

Opponents: Robert Scott said the ACLU's position on all 
three bills is that they oppose them as they exist and will 
challenge them if they are enacted into law. He commented 
on the "largely emotional" testimony of the proponents who 
"admittedly" were attempting to illegalize any sexual 
material whatsoever. He addressed the constitutionality 
issue, definitions of "sexual material," and Supreme Court 
decisions, copies of which were placed into the record. 
(Exhibit 16). He felt the law was very broad and was 
probably on the edge of constitutionality. The application 
of the law could be challenged, as well as on its 
constitutionality, he said. Definitions of Ita reasonable 
person" were questionable in his estimation. He felt the 
bills were censorship. He said the bills didn't address 
violence. 

Testifying for himself, he said the bills would be costly to 
administer. He said the bills would result in a series of 
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law suits and told the committee that it costs money to 
police magazine stands, as well as to prosecute, appeal etc. 
As to kiddy porn, he said that was already illegal. Passing 
the bills won't result in an absence of this material, he 
told the committee. He suggested that the committee could 
pass the bills in a form that would eliminate kiddy porn and 
violent material, but he asked that the bills not be passed 
in their present form because they would be an invitation to 
litigation. 

Questions From Committee Members: Senator Pinsoneault asked 
Mr. Munsel to address the Montana Tavern Association 
comments. Mr. Munsel said he agreed with the proposed 
amendment. He said that the laws as determined by the 
Supreme Court would have to be taken into consideration 
in working on the amendment. He said the amendment, as 
proposed, seemed to regulate nude dancing and sexual 
conduct that was not tied in with the state's power to 
regulate the sale of alcohol. There were also 
situations under which alcohol is sold and is regulated 
under the 21st Amendment. He felt the amendment 
proposed by Mr. Strope was unconstitutional. 

Senator Mazurek said, if we have to rely on the 21st 
Amendment, wouldn't it be unconstitutional as an 
infringement on the freedom of speech. He asked for an 
explanation on what he meant. Mr. Munsel answered 
that, in the regulation of nude dancing, it was a 
prohibition on nude dancing and sexual conduct (not 
tied into obscenity) that occurs in the statute 
regarding licenses to selling liquor. It was not 
necessary to meet the three-part Miller standard for 
obscenity, he said. If something was obscene under 
Miller, he said, it would be outside the protection of 
the 1st Amendment. When the state gets into the area 
of regulating a type of sexual activity occurring in 
public, such as nude dancing that is not obscene under 
Miller, the nude dancing may be determined to have 
serious artistic value and may not be prosecuted. If it 
is tied in under the state's authority with the 21st 
Amendment, different material can be regulated than 
under the obscenity statute. 

Senator Yellowtail asked if Ted Bundy plead guilty to the 
offenses for which he was convicted. Senator 
Pinsoneault said no, that he was convicted by a jury. 

Senator Pinsoneault asked if Mr. Crook accepted on face 
value everything that Ted Bundy said in the video 



SENATE COMMITTEE ON JUDICIARY 
February 9, 1989 

Page 6 of 8 

presentation. Mr. Crook said nobody pretended that he 
was completely reliable. 

Senator Yellowtail said the committee was being asked to 
accept the video as credible evidence. Mr. Crook said 
he expected the situation as a whole would have to be 
considered, and would have to be evaluated the same as 
any evidence given, such as the U. S. Attorney 
General's report. It concluded, after a year's study, 
that obscenity did have an affect. 

Senator Pinsoneault asked how long Mr. Scott had practiced 
law. Mr. Scott answered since 1982. He said he had 
done criminal law prior to being employed by the state. 
He said he was not on administrative leave to work on 
this testimony. 

Senator Pinsoneault asked Mr. Scott if he had done criminal 
defense work. He answered yes. Senator Pinsoneault 
asked why he felt Mr. Bundy's testimony would be 
fabricated. Mr. Scott thought Mr. Bundy might be 
hoping for last-minute clemency. 

Senator Halligan asked about the constitutionality of 
definitions. Mr. Munsel said he disagreed that they 
were unconstitutional, that the bills were copied after 
other states laws which existed in other states. He 
said the ACLU always "wants you to believe you are on 
the cutting edge" of constitutionality. 

Senator Halligan asked Mr. Munsel if the language proposed 
had been accepted by circuit courts or the Supreme 
Court. The answer was yes. 

Senator Mazurek said he had understood that 44 states had 
similar laws to all three of the bills. Mr. Munsel 
said that only applied to the obscenity bill. A number 
of states have regulations on nude dancing and 
establishments that sell alcohol. 

Senator Mazurek asked if those laws had been challenged and 
the answer was yes. 

Senator Mazurek commented that Mr. Scott had criticized the 
bills as being too broad and too vague. He asked how 
he would suggest amending them. Mr. Scott said he was 
not prepared to do that at the time. He had only been 
asked to testify the day before and had not had time to 
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prepare or study all the statutes completely. He said 
he would be willing to work with anybody. 

Senator Yellowtail asked Senator Hofman what his intent was 
regarding the sale of "Playboy" magazine. He said he 
had no intention of stopping the sale of "Playboy" 
because it does not meet the Miller definitions of 
being obscene. 

Senator Yellowtail asked if one particular issue might 
contain material that might meet the qualifications for 
obscenity. Senator Hoffman said that could happen, but 
overall, the magazine did not. 

Senator Yellowtail said he had heard of a controversial book 
called "Our Bodies Ourselves" and wondered if that 
would be considered obscene. Mr. Crook said it would 
actually be protected by SB 307 because it contains 
serious scientific, literary, political or artistic 
value. For the same reason, "Playboy" has not been 
defined as obscene. 

Closing by Sponsor: Senator Hofman closed the hearing by 
reading a written closing statement (Exhibit 16). He 
also announced that there would be an opportunity for 
the viewing of other videos relating to the 
pornographic legislation and situations. In regard to 
possible amendment, he asked that the committee be fair 
and careful. He said the law was made broad 
intentionally because he wanted the intent of the bills 
to be quite clear. He said that the Supreme Court had 
defined what was obscene and he wanted the 
pornographers to know those definitions. He thought 
the Miller decision was fair. As to frequency of 
prosecution resulting from the bills, Senator Hofman 
agreed that would happen to offenders. He said the law 
presently provided for prosecution of lawbreakers. He 
urged serious consideration of the bills. 

Announcements: Chairman Crippen told the committee that 
Senator Galt had requested all Standing Committee Reports by 
the following Monday. He asked that any interested parties 
work with Valencia on amendments and present proposals at an 
Executive Session to be held on Saturday morning. 
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ADJOURNMENT 

Adjournment At: 1:00 p.m. 

BDC/rj 

minrj.209 



ROLL CALL 

JUDICIARY COMMITTEE 

( 51st LEGISLATIVE SESSION -- 1989 Oa te;/... - eJ- 9') 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
-- -----
NAME PHESENT ABSENT EXCUSED 

-

SENATOR CRIPPEN V 

SENATOR BECK V 

SENATOR BISHOP V 
-

SENATOR BROWN V' 

SENATOR HALLIGAN / 

SENATOR HARP / 

SENATOR JENKINS ./ 

SENATOR MAZUREK / 

SENATOR PINSONEAULT ./ 
-

SENATOR YELLOWTAIL V" 

--
Each day attach to minutes. 



SENATE BILLS 263, 307 AND 342 

Senator Sam Hofman 

Pornography erodes the moral values of our society. It 
contributes to an ever increasing number of sexual assaults 
against children and women and is far different from the 
"Girlie" magazines so many of us think occupy our newsstands. 

We know that child sexual abuse rose by 175 percent between 
1981 and 1985. We knm-l the rape rate in the United States 
has increased more than 700 percent since 1933. We are aware 
of studies that reveal that 77 percent of child molesters of 
girls admitted initiating the sexual behavior they had seen 
in pornographic displays. We have been told of a Michigan 
State Police study which demonstrated that of 38,000 sexual 
assault cases on file in Michigan 41 percent involved 
pornography just prior to the act or during the act. We 
know of a study released by the University of New Hampshire 
in 1984 that showed that the states with the highest 
readership of pornographic magazines also had the highest 
rape rates. And we know of Ted Bundy's admission that 
pornography fueled his murderous rages. 

How much more scientific data do we need before we believe 
what our common sense has been telling us all along? The 
evidence is in and it is overwhelming. The experts, such as 
Doctor Victor Cline, have made it clear: pornography is 
highly addictive: as time goes on rougher and rougher 
material is necessary to get a sexual high: gradually what 
was once awful and shocking becomes acceptable and 
commonplace: and then those who look at pornography begin to 
do the things they have seen. 

There are times when I ask myself "what has happened to 
us?" Why are so many of our young people doing and getting 
involved in so many terrible things? Why are they rushing 
to sell themselves into bondage? Why are they so bent on 
destruction? 

Maybe the answer to those questions 1S what Plato said three 
centuries before Christ when he remarked: "vlhat is honored 
1n a country will be cultivated there." 

What is it that we honor in this country? 

In 1985 pornographers in America made 8 billion dollars -
more than the legitimate film and record industries 
combined. Up to 20,000 "adult" bookstores and 14,000 video 
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cassette suppliers feed the hunger for more. More than 400 
porno magazines appear annually catering to a growing market 
for kiddie-porn, sadomasochism, incest and Nazi-porn. And 
80.percent of the retail porn industry is owned by organized 
crJ.me. 

What is it that is being cultivated in this country? 

Are we providing a lesson in First Amendment principles or 
conditioning a whole generation with slasher films that 
bombard their consciousness with alternating erotic and 
sadistic images that ultimately lead to pain and difficulty 
for so many of our sons and daughters. 

The time to stop this shameful mess cannot be put off any 
longer. We have fought for our way and quality of life with 
much less evidence to indicate its peril than that which 
threatens so many of those among us because of the spread of 
pornography. 
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-upoa tRio!> legislation fasr"raLF.}y. 
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PORNOGRAPHY EFFECTS: EMPIRICAL EVIDENCE 

I 

Ii. By: Victor B. Cline, Ph D. R-4 
Dept. of Psychology 
University of Utah, Salt Lake City, Utah. 84112 .. 

DEFINING PORNOGRAPHY 
"~ , 

.. ,'" To ascertain if obscenity or pornography have the power to corrupt, 
injure, or inspire harmful behavior--we first need to define it. The word 
pornooqraphy is a "lay term" used in common parlance to usually mean 

.. "graphic and explicit depictions of sexual activity." Wh"ereas ob~cenity 
is a legal term which comes to us from the U.S. Supreme Court's most 
recent definition (rendered in 1973, Miller vs. California). Here for 
something to be found legallx obscene a jury (representing a cross section 

.. of the community) must find three things wrong with it: 

(1) It must appeal to a prurient (sick, morbid, shameful, or lustful) 
- interest in sex. 

(2) It must be patently offensive (e.g. go beyond contemporary community 
.. standards with regards to depictions of sexual content or ac~ivity). 

1M! 

1M! 

,", 

(3) Taken as a whole it must lack serious literary, artistic, political or 
scientific value. 

" ; 

The material has to fa'll" all three tests before it can be found 
obscene in the eyes of the law and any penalties proscribed. 

"" II,. . 

This means that something could be regarded as "pornographic" but 
still not be legally obscene--such as such as explicit sex films used to 

1M! teach medical students about ~uman sexuality or even a film or book with 
high artistic and/o;- literary"value which had explicit sexual content. 

",10 

ITS EDUCArIV~ IMPACT 

There is a myth or belief held by many Americans that pornography (or 
obscenity)--while it may be vulgar and tasteless--is still essentially 

.. harmless and has no real effect on the viewer and can certainly do no real 
harm. . : .. :. 

, ",' I " 

However-~for someone to' suggest that pornography cannot h~ve an 
.. effect on you is to deny 'not only its unique 'educative impact" but to deny 

the whole notion of the educative pr6cess its~lf including all learning 
everywhere. If you say that a pornographic book can't effect you, then 

.. you also have to~ay that Karl Marx's Das Kapital or the Bible or the 
Koran also have had no effects on their readers. And thats nonsense. 
But, of course, b06ks and other media do have an effect on their 

• consumers. Consider a single book by Ralph Nader, Unsafe at any Speed, it 
set in motion a whole series of events leading to legislation which fs now 
undoubtedly saving thousands of lives yearly on the highway and which put 

• General Motor's Corvair out of business. Shrewd businessmen don't spend 

• 
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.. 
over ten billion a year on television advertising if it didn't sell 
deodorant, Chevies,.and Pampers. 

CLINICS USE SEX FILMS.TO CHANGE BEHAVIOR & ATTITUDES 

Many hundreds of sex counseling clinics in the U.S. daily make use 
of explicit s~xual pictures, films, books, and videos to change couples' 
sexual behavior, belief and attitudes. Other centers use graphic sex 
films to recondition the sexual behavior of sex offenders. However these 
are as carefully selected' and prescribed as'a physician would in writing a 
prescription for a particular drug to treat a specific illness or 
infection. No responsible doctor would ever send a patient to a pharmacy 
and say, "Take anything or everything available." And no responsible sex 
therapist would ever say to a patient who had a specific focused sexual 
problem, "Go down to the adult bookstore and help yourself to whatever you 
want. II '.' 

You cannot logically argue that the kind of change which goes on in a 
sex counseling clinic can go only one way (just make people healthy). It 
can go the other way too. Some of it can harm people by suggesting 
through modeling and imitative learning--inappropriate, unhealthy, or even 
illegal kinds of sexual activity--which some suggestible viewers may later 
~d~ out. We have a great deal of information gained from treating sex 
offenders suggesting that pornography is often used as a facilitator in 
acquiring a deviation. (See: The Sexual Addiction, by Patrick Carnes, 
Compcare Publications, Minneapolis, 1984). 

WHY SEX EDUCATION IN THE SCHOOLS? 
I· 

Or consider also the spre~~ 6f sex education instruction throughout 
schools in the U.S. The assumpt.i.on is that you can change attitudes and 
behavior about sex through some form of teaching and instruction. If you 
assume that this is so then you have to admit to the possibility that 
films, magazines and books which model rape and the dehumanization of 
famales in sexual 's'cenes are another powerful form of sex education. And 
thus educate too. Anyone who has seen much pornogr,phy knows that most of 
it is made by men for male ,consumption, is extremely sexist, gives ag~eat 
deal of misinfcrmat.~.on ·abQI!-t .~.uman .s~xuality-""'egpccially abt!?ut···female·· . 
sexual nature and~re~pon~eand that most o~ it is-devoid of love, . 
relationship,.·responsiblity, ment{ons n6thing about the risks of sexually 
transmitted diseases, and for the most part dehumanizes both males and • 
female$. It in a sense does dirt on sex. It falsely represents it. And 
much of it is very hostile to ~he female participants who are often 
denigrated and humiliated ..... i 

WHY SOME CLAIM IINO EFFECTS" 

( 

Many of the educated commentators or even "experts" that I know who 
suggest that pornography has no effects--really don't believe what they 
are saying or they will reluctantly admit to the possibility of harm from 
just "violent pornography." In many cases they are pretending "not to 
know" because of their concern about censorship, and loss of First 
Amendment rights. Thus for for some of them the issue is really 
political. It also has to do with their personal values--and much less ( 
with what the objective truth is. They fear the tyranny of a moralist 
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' .. minority who mlght take away their 'rights to view 

~maybe, free speech and expression. 

PORNOGRAPHY EFFECTS: DATA FROM CLINICAL CASE STUDIES 

• There are a variety of evidences suggesting risk and the possibility 
of harm from being immersed in repeated exposure to pornography. These 
data come from: (a) empirical laboratory type studies, (b) field studies, 

.and (c) clinical case history data from the offices of clergy and clinics 
of professional healthcare personnel treating individuals with sexual 
dysfunctions. 

I am a clinical psychologist. I have treated over many years 
approximately 240 sex offenders or individuals (95% male) with sexual 
illnesses. These include rapists, child molesters, exhibitionists, 

"'voyeurs, sado-masochists, fetishists, plus other kinds of compulsive 
sexual acting out. With very few excepti~ns porngraphy has been a 
contributor in the acquisition of their deviation. However regardless of 

~what'the specific nature of their deviation was I found a near unive~sal 
four factor syndrome common to nearly all of my clients with almost no 
exceptions. 

The first thing that happened was an addiction effect. They got 
nooked. Once involved in obscene materials they kept coming back for more 
and still more. The material seemed to provide a very powerful sexual 

~timulant or aphrodisiac effect followed by sexual release most often 
through masturbation. The pornography provided very exciting and powerful 
fantasies which they frequently recalled to mind and elaborated on in 

.their fantasies. One of my patients, even for a thousand dollars, could 
~ot stay away from pornography for 90 days--he was so deeply addicted. 
~nd in his case he desperately wanted to get out of his dependency on this 
naterial because of its negative effect on his marriage • 

• . 
Secondly there was an escalation effect. With the passage of time 

:hey required more explici t, rougher, more deviant and "kinky" kinds of" 
.,exual material to get their "highs" and "sexual turn ons." It was 
.'eminiscent of those individuals afflicted with drug addictions. In time 
",here is nearly always an increasing need for;more of the stimulant to get 

l-)e ,!:ame ,.f,f£ct A'S ',one ~got,· ir.it: ~!l:t 0' ,'If the!ir' \.i.l'-Jes ',ji,' ~-il'1 triet'lds were 
~nvol'"ed with them the'ypushed their partners , over time, into doing 
increasingly bizarre and deviant sexual activities. In many cases this 
·esulted in a rupture in the relationship when the woman refused to go 

~urther--often leading to much conflict, aeparation or divorce. 

Being married or being in relationship with a willing sexual partner 
_idn't Bolve their problem. Their addiction and escalation was mainly to 
the powerful sexual imagery in their minds. They often preferred this 
'ccompanied by masturbation--to sexual intercourse itself. This nearly 

- lw.ys diminished their capacity to love and express affection to their 
~artner. The fantasy was all-powerful ... much to the chagrin and 
iisappointment of their partner. Their sex drive had been diverted to a 

; egree away from a their spouse. And the spouse could tell and often felt 
wery lonely and rejected. 

The third thing that happened was desensitization. With material (in 
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books, magazines, or film/videos) that were originally perceived as 
shocking, taboo breaking, repulsive or immoral--though still sexually 

.,.~&rousing--in time came to be seen as acceptabl e and commonplace. The 
" sexual activity they witnessed (no matter how gross or deviant) in time 

became legitimized. There was increasingly a sense that "everybody does 
it" and this gave them permission to also do it--even though, possibly, 
illegal and contrary to their previous moral beliefs and standards . i 

. The fourth thing that occurred was an increasing tendency to ACT OUT 
SEXUALLY the behaviors viewed in the pornography they had been repeatedly I 
exposed to-~including compulsive promiscuity, exhibitionism, group sex, 
voyeurism, frequenting message parlors (when this had not been their 
pattern before), having sex with minor children, rape, inflicting pain on ~I" 
themselves or partner during sex, etc. This behavior quickly grew into a 
sexual addiction ~hi~h they found themselves hook~d on and unable to 
ch~ng~ or reverse--no matter what the consequences in their life. 

IF PORNOGRAPHY IS IN THE HOME CHILDREN FIND IT i 
I also found a spill-over effect where pornography used by adults ~I~ 

very frequently gets into the hands of children living in the home ~ 
neighborhood where adults are using it. 

i 
Example: A mother brought to my office her pregnant 13 year old 
daughter. The girl and her 14 year old boyfriend had discovered the 
father'. secret cache of pornography and proceded to engage in a variety (, I 
of sexual acts stimulated by and in direct imitation of 'these materials _ 
which they reviewed and used over many months. 

Example: From my private practice. Two brothers 9 and 10 stumbled across I 
their parents X-rated video tapes and secretly played them for many months 
while their dad and mom were at work. They later forced two younger i 
children in the home and a neighbor boy to view them, stripped them naked I 
forced dirt, sticks and small rocks into their rectums, forced them to· 

'engage in oral sex, did anal sex on them and threatened to shoot them with 
a BB gun if they told. This abuse continued for several years before e 
finally being discovere~ 't'hen the YNHlger. ablj.ed children r\i:!-pprted it~·-... '~ I 

. . '. . . . . 
Example: Reported to the U.S. Attorney·General'sPornography Commission, 
page 785 of their Final Report: "My.daughters also had an experience with 
an eleven year old neighbor boy •.•. porno pictures what he had were shown 
to the girls and to the other children on the block. tater that day, he 
invited my d~ughters into his house to play video games, but then tried to 
imitate the sex acts in the photos with my eleven year old daughter as his 
partner; my other daughter witnessed the incident." 

Example: A mothers testimony to the 1986 U.S. Attorney General's 
Commission on Pornography, p. 797 of that Final Report. "My son was 
murdered on August 6, 1981, by the greed and avarice of the publishers of 
Hustler magazine. My son read the article "Orgasm of Death," set up the 
sexual experiment depicted therein, followed the explicit instructions of 
the article, and ended up dead. He would still be alive today were he nov 
enticed and incited into this action by Hustler magazine'. "How to do" \. 
August 1981 article, an article which was found at his feet and which 

i 

I 
I 
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EARLIER' EMPIRICAL STUDIES ON PORNO EFFECTS 

- If we look at field and empirical studies on pornography's effects we 
might cite evidence going back to the 1970 Presidential Commission on 

, Obscenity and Pornography Report whose technical reports I carefully 
.reviewed and later wrote a book about (e.g. Where Do You Draw the Line). 

In a sophisticated commission financed study of seven different 
" populations of subjects comprising 365 people Drs. Davis and Braucht 
-(reported in Vol VII, of the Commission's Technical Reports, US Govt. 

Printing Office, 1971) assessed the relationship between exposure to 
E pornography and moral character, deviance in the home and neighborhood, 
~and sex behavior. ,In th~ir study, impressive in its rigorous meth04010gy 

and statisticaltreat'1lenl they concluded th",t "One finds exposure to 
pornography is the strongest predictor of sexual deviance among the early 

.. age of exposure subjects." They also found that there was a "positive 
relationship between sexual deviance and exposure to pornography at all 
ages of exposure levels: In the early age of exposure (to pornography) 
subgroup, the amount of exposure was significantly correlated with a 

-willingness to engage in group sexual relations, frequency of homosexual 
intercourse, and -serious' sexual deviance; and there were trends for the 
number of both high school heterosexual partners and total homosexual 

~partners to be positively related to '(pornographic) exposure. 

Correlation alone never demonstrates a causal relationship--however, 
; \t does permit a reasonable hypothesis. Because the researchers had 
·partialed out the contribution of other key variables in this study, the 

possibility of causation (of ha~m via pornography exposure) was highly 
suggested. . 

a.. 
NATIONAL POLL OF MENTAL HEALTH WORKERS 

_ In a national poll of mental health professionals by Drs. M. Lipkin 
and D.E. Carns cited (1970, Winter) in the University of Chicago Division 
of Biological Sciences and the Pritzker School of M~dicine reports--254 

. 'Ds.ych.)t~eT'api.'D,t.., report.ed in ~h,eirclinical pr;ac~ic'!s cases il'l, which 
~ornography wa:s found' to beaninstl.gator or contributor to a sex crime, 

personality disturbance or antisocial'act; and another 324 professionals 
suspected such relationships in cases with which they had worked. And 

~~hile many other professionals had not found such relationships in their 
.?rivate practice experience this data cannot be dismissed as irrelevant or 

. not suggestive of the potential for negative consequences as a result of 

.. expos~. to pornography. 

CONDITIONING INTO DEVIANCY WITH PORNOGRAPHY: THE RACHMAN STUDIES 

- Other powerful cause-effect data come from the conditioning 
laboratories of investigators such as Dr. Stanley Rachman (see, 
"Experimentally induced 'sexual festishism': A replication and 

~evelopm.nt." Psychological Record, 18:25, 1968) who demonstrated that, 
with the use of highly erotic pictures, sexual deviations could be created 

n in~ividuals. He was actually able to condition (repeatedly) 100% of 
.. : .. ~ .. .... 
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. his,male aUbjects into sex deviancy. Additionally, the work of McGuire (' 
(see, "Sexual deviations as Conditioned Behavior: A Hypothesis," Behavior I 
Research Therapy, 2:185, 1965) suggests that exposure to special sexual 
experiences (which could include witnessing pornography) then masturbating 
to the fantasy of this exposure can sometimes later lead to participation 
in deviant sexual acts. The massive literature on therapy for sex I 
deviates suggest that their sexual orientation can frequently be changed 
(reconditioned) with the use of explicit sex films as a therapeutic tool. 
If .these' data are valid then one must also allow for the possibility that 
deliberate or accidental exposure to either pornography or deviant real 
life sex experiences can facilitate the conditioning of the individual. 
into sexual aberrations. 

ALL SEX DEVIATIONS ARE LEARNED BEHAVIOR 

I 
I 

The best evidence to date suggests that all sexc~l deviations are I 
learned. None are inherited. As McGuire explains it, as a man repeatedly 
masturbates to a vivid sexual fantasy (introduced by porn or maybe a real 
life experience) as his exclusive outlet, the pleasurable experiences I endow the deviant fantasy (rape, molesting children, injuring one's 

,,·,-partner while having sex, etc) with increasing erotic value. The orgasm 
experienced then provides the critical reinforcing event for the 
conditioning of the fantasy preceding or accompanying the act. I 

Other related studies by Evans ("Masturbatory fantasy & sexual 
deviation" in Behavioral Research & Therapy, 1968, 6:17) and Jackson ("A I.: 
case of voyeurism treated by counter conditioning" in Behavior Research & ( 
Therapy, 1969, 7:133) support this thesis. They find that deviant 
masturbatory fantasy very significantly affected the habit strength of the 
subject's sexual deviation. McGuire indicates that any type of sexual 
deviation can be acquired in this way, that it may include several 
unrelated deviations in one individual and cannot be eliminated even by 
m·a.sive feelings of guilt. His paper cites many case histories to 
illustrate this type of conditioning. 

MCGAUGH'S RESEARCH ON MEMORY 

The work .of pRychologj.tJame~ ~. McG3ugh. at. the Unive~s~ty·of 
Calif~rnia, Irvin'e needs mention here (see: "Preserving the presence of 
the past" in Feb 19.83, American Psychologi st, p. 161). Hi s findings (caver 
simplifying somewhat) suggest that memories of experiences which occurred 
at times of .motional arousal (including sexual arousal) get locked into 
the brain by the chemical epineprine and are difficult to erase, This may 
partly expl_in pornography's addicting effects. Powerful sexually 
arousing memories of experiences from the past keep intruding themselves 
back on the mind's memory screen serving to stimulate and erotically 

.arous. the viewer. If he masturbates to these fantasies he reinforces the 
linkage between sexual arousal and orgasm with the particular scene 
repeatedly rehearsed on his memory screen. 

. One might quickly .ee the risks involved with large number. of males 
being exposed to the following film. This 8 mm motion picture film 
marketed out of Lo. Angel •• depicts two Girl Scouts in their green ( 
uniforms selling cookies from door to door. At one residence they are 
invited in by a mature, sexually aggressive adult male, who proceeds to 

I 
I 
I 
I 
I 
I 
I 
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seduce them and subject them to a number of unusual and eXW'M.ly explicit 5?~67 
.. sexual acts, all shown in greatest detail. The girls are depicted as' .e:k;. 

eagerly enjoying this sexual orgy. This film is what is usually termed 
hard-core pornography. This is the kind of pornographic stimulus/film 
that the male can play again and again for his sexual pleasure. 

If the research of Rachman, McGuire, McGaugh and hundreds of other 
investigators in the area of human learning has any meaning at all, it 

~would auggest that such a film could be dangerous and could potentially 
condition some male viewers to having reoccuring sexual fantasies (vividly 
imprinted into the brain) which they might repeatedly masturbate to then 

~ later be tempted to act out as sexual advances toward female 
-minora--especially if they were in Girl Scout uniforms. 

THE RESEARCH ON AGGRESSIVE PORNOGRAPHY (PORNO-VIOLENCE) 

In recent years there has been a considerable body of research on 
aggressive pornography--a lot of it on hard R rated films. Many are also 

~broadcast on cable TV. The typical film shows nude females or females in 
sexually arousing situations being raped, tortured, etc. The results of 
this research suggest the possibility of conditioning male viewers into 

" asiociating sexual arousal with inflicting injury, rape, humiliation, or 
-torture on females. Where these films are available on videotapes (which 

most are) these can be repeatedly viewed in the privacy of one's residence 
and masturbated to with the associated risks of negative or antisocial 

~conditioning noted above. 

Drs. Malamuth and Donnerstein noted in their 1984 book, Pornography 
and Sexual Aggression, "Certain forms of pornography (aggressive) can 

-affect aggresssive attitudes toward women and can desensitize an 
individual'. perception of rape. These attitudes and perceptions are 

: furthermore directly related to actual aggressive behavior against women." 
i.or "These results suggest, again, that aggressive pornography does 

increase aggression against women." (p. 67 and 54» In films where the 
woman is depi~ted as saying that she enjoys being raped they found an 

~increased male acceptance of interpersonal violence against women and it 
tended to increase the male's acceptance of rape myths (such as believing 
that women enjoy rape). These author conclude that-, "There can be 

i relatively long-term anti-s.ocial .ffects of movies that .-portray sexual 
"violence as :ia,:,,~'posit~~e con.eque~ces'; .'" . 

The literature on aggressive pornography i. rather overwhelming in • 
.. ita eonsistency in suggesting a variety of harms or possibility of 

antisocial outcomes from exposure to this material. This is not too 
unexpected after 40 years of research on film and TV violence coming to 

~es8entially the same conclusion (see Rubinstein, "Television & Behavior tl 

in American Psychologist, 1983, 38, p. 820) • 

. THE EFFECTS OF "NON VIOLENT" PORNOGRAPHY 

The issue which has caught the attention lately of 80me behavioral· 
; scientists doing work in this area is <whether its the violence or the sex 
.. thats doing most of the "harm" when it is fused together in so called 

aggressive pornography or porno-violence. Or lome will say, "Just 
,liminate the violence--the sex is OK." 
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If we look at non-violent pornography totally devoid of violence we 
might well ask what about its effects. First we might indicate several 
examples of n2n-violent pornography which most therapists as well as 

I 
I 

( 

I 
common citizens would not regard as healthy models of s.xual behavior: (1) 

I Child pornography, (2) Incest type porn (e.g. mother .educing son, 
daughter seducing father, older brother .educing younger sister, etc.), 
(3) Sex with animals, (4) Group sex (e.g. 3 on 1, group mate swapping, 
etc~), (5) Sex which humiliates and denigrates women and their sex role I' 
in man/woman relationships (but without overt violence), (6) Pornography 
such as that involving the eager girl scout teenagers having 2 on 1 sex 
with the adult male, etc. Or (7) Obscene films which present a massive 
amount of misinformation 'or gross distortion about human sexuality. All, I 
of the above while lacking violence still have the potential of having 
negative effects on some vie~ers because of their modeling unhealthy sex 
role behavior or giving mi~information ~b6ut human se~uality. I 

I 
Additionally we do have some empirical research on the effects of 

straight adult n2n-violent porn by researchers Dolf Zillman and Jennings 
Bryant (see "Symposium on Media Violence and Pornography" Toronto, 1984, 
Media Action Group, and testimony given to U.S. Attorney Generals 
Commi.sion on Pornography, Sept 1985, Houston>. This research suggests 
that when experimental subjects are exposed to repeated presentations of I 
hard core non-violent adult pornography over a six week period they (a) 
develop an increased callousness toward women, tend to (b) trivialize rape 
as a criminal offense, to some it was no longer a crime at all, (c) I' 
developed distorted perceptions about sexuality, (d) developed an appetit~ 
for more deviant, bizarre or violent types of pornography (escalation). ~ 
Normal sex no longer seemed to "do the job," (e) led to a devaluation and 
depreciation of the importance of manogamy and a lack of confidence in I 
marriage as either a viable or lasting institution and (f) came to view 
nonmonogamous relationships as normal and natural behavior. 

In a further study reported to the Commission by Dr. Bryant 600 I 
American males and females of jun~or high age and above were interviewed 
about their "out in real life involvement with po:rnography.1t He found I 
that 91% of the males and 82% of the females admitted having been .xposed 
to X-rated hard c9,=-e pO~lI.~r.aphy •. , T~CI thirds ·of the males aJlld 40% of ' the 
femal.s·r&~~z1ad 'wariting to tryout some of the s.xual behaviors they had 
witnessed. And 25% of the males and 15% of the females admitted actualJy I' 
doinq some of th. things sexually they had seen in the pornography within 
a few days after exposure. This powerfully suggests the modeling effect 
or "imitative learning" effect that even non violent pornography has on I 
human behavior. Additionally it was found that massive (e.g. 6 weeks) 
exposure to pornography was able to change the attitudes and feelings of 
their subjects in the direction of making sexual improprieties and 
.transgressions seem less bad, the victims of such transgressions were I 
perceived to suffer less and be less severely wronged. In other words 
they had become to some degree desensitized to the breaking of sexual 
tabus asa result of the pornography exposure. I 

As Dr. Jennings Bryant comments, "If the values which permeate the 
co~.t.nt of most hardcore pornography are examined, what il found is an· (' rI 
·.·!molt total suspension of the sorts of moral judgment that have b.en I 
espoused in the value systems of most civilized cultures. Forget trust. 

I 
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Forget family. ',' Forget commitment. Forget love. Forget marriage. Here, 

, _ in this world of ultimate physical hedonism, anything goes. If we take 
seriously the social science research literature in areas such as social 
learning or cultivation effects, we should expect that the heavy consumer 

, of hardcore pornography should acquire some of these values which are so 
-markedly different from those of our mainstream society, especially if the 

consumer does not have a well developed value system of his or her own." 
And. of course, this is just what Dr. Bryant found in his research 

fill reported Above. 

DR. DIANA RUSSELL'S RESEARCH 

In a 1982 study by Mills College (Calif.) sociologist Diana Russell 
("Rape & Marriage") she found that the depiction and dissemination of the 
" rape myth" (in pornography) was a significant element in reducing 

-inhibitions to the use of violence, habituating both males and females to 
the idea of rape and also accepting sexual aberrance as' "normal" 
behavior. She found that once the seeds of deviant behavior were planted 

.. in the male fantasy, the men she studied were inclined to act out their 
fantasies. She found that both the fantasies that were acted out, as well 
as the mere conceptualization of these deviant fantasies as viable 
behaviors, led to considerable conflict and suffering on the part of both 

-males And females, particularly in their sexual relationships with 
intimate partners. 

-SEX OFFENDERS USE OF PORNOGRAPHY 

In another study by Dr. W. Marshall (see "Report on the Use of 
.. Pornography by Sexual Offenders", Federal Dept of Justice, Ottawa, Canada, 

1983) almost half of the rapists that he studied used consenting sex 
pornography to arouse themselves preparatory to seeking out a victim to 
rape. - It should be emphasized that in these few brief pages it is not 
pq~sible to review any more than a few representative studies and 

-sUmmarize some of the trends of current as well as past research on 
pornography's effects. But these should still be sufficient to give the 
reader a sense of the field and answer for him or herself, the question of 

illPornogra1?hy' spotential- to ehange beh:llvicr ar.d 'iittitudes';'1n a~.ult s p:;; "..ell : 
as children. ' 

PORNOGRAPHY'S IMPACT ON PSYCHOSEXUAL DEVELOPMENT ... 
Other kinds of data which bear on these issues which should be noted 

. ::ome from phys-icians treating heavy consumers of pornography who see 
~yndromes of arrest of development in their psychosexual growth. An 

example would be psychiatrist Harold Voth on the faculty of the Karl 
~enninger School of Psychiatry at Topeka, Kansas who sees pornography as 

.. typically depicting perverse aex, degradation through sex, transient 
meaningless sex, and violent aex--all of which is a reflection of 
incomplete and abnormal human development. As he notes, healthy mature 
people do not behave in these ways . .. 

However, he notes, there are millions of people who appear manifestly 
!althy, but who also harbor substantial latent sickness which are 
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I residues of developmental arrests or abnormal development which may find 

expression in sexual perversions. Thus viewing pornography, most of whic( 
depict. perverse behavior, activates the developmental sexual arrests I' 

which exist in millions of people. He sees these people as developing a 
kind of addiction for pornography thus receiving many exposures to it over 
time. These pornographic stimuli, therefore, promote regressive behavior I' 
rather than more mature behavior. 

,He sees such exposure as especially damaging to the young who are on 
the threshold of entering into an active sexual life. For them these I; 

vital processes should be guided toward greater maturity, not 
retrogressively toward perversion or transient meaningless sex. As Dr. 
Voth states it, "Society and individuals alike can only be harmed when we I.' 

"legitimiz.e" abnormal behavior." 
,. . 

He notes ho~ some ~en become dissatisfied with their wives whom they I 
believe to be inadequate (and vice versa) after viewing the exaggerated -
sexual prowess as depicted by the typical pornographic movie. He suggests 
that society has the responsibility to protect itself from itself, that is I 
from the elements within society which harm it. He sees pornography as 
appealing to sexuality at its worst and since mature sexuality is so very 
essential to the heterosexual bond and to family life, steps should be 
taken to clearly identify pornography as unhealthy with many risks 
associated with its consumption. 

DIAL-A-PORN 

With the sponsorship of the U.S. Dept of Justice I was commission to( 

i 
I 

conduct a pilot field study on the effects of Dial-A-Porn on children. In 
January of 1985 I interviewed a number of children and their parents who I" 
had become involved with this type of pornography. 

With Dial-A-Porn when one makes a call it is usually answered by a 'I' 
very sexy seductive sounding female (actually a recording) who talks 
directly to the caller about how bad she wants to have sex with him now. 
She then with panting voice tells him all of the things she wants to do to 
him such as oral sex, vaginal sex, anal sex, etc etc. There may be a' I 
second young~ woman .on the-line and they may 'talk about h.a~inCJ s.x together 
as well as ~ith the caller. T~~y may m~ntion having a sex marath~n 
$doz.ens of partners) with all of the explicit details. In some cases ; 

"~ondage is part of the scenario (having sex while gagged, handcuffed a~d • 
leashed at the neck--suggesting that sex is better if it "hurts so 
well--don't stop." Sex with animals is also included as well as group sex I' 
(3,4, or 5 men on one girl), lesbianism, rape, inviting a married male to 
have s.x with the "baby sitter," a school teacher having aex with her 
students, inviting the caller to urinate in the woman's face, degrading 

. the woman as a slut and trash while having sex with her, inviting I' 
beatings, torture, and general physical abuse as part of the sexual 
activity. 

The messages keep changing every hojr or so and new phone numbers are 
given out in order to encourage continuing call backs. 

Any youngster of any age can tap into these porno lines' and get theJl 
messages from any place in the country. All they need is a phone number 

I 
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easy to come by (on the playground of 
parents put a "block" on their phone 
merely use another phone. 

With everyone of the chldren we studied we found an "addiction 
~ effect." In every case without exception the children (girls as well as 

boys) became hooked on this sex by phone and kept going back for more and 
still more. They did not cease until found out. None of them. In some 

~ cases more than 300 long distance calls were made by particular chldren. 
Discl~sure usually occurred when the parents received an enormous phone 
bill. This alerted them that something was amiss. And only after 

~ investigation (often having to call the number which was printed on the 
phone bill) did the parents becomed aware of what their children were 
calling and listening to. There was always a major confrontation. The 

e children were usually made to pay the long distance phone costs as well as 
-given a variety of chastisements, lectures, and/or punishments. 

Where both parents worked or where there was a single parent in the 
~home'working this meant that they had to leave behind "latch key children" 

who were not monitored or supervised for a number of hours during the 
day. This created a very difficult problem in controlling phone use. In 

~the case of one one-parent family the young son still continues to make 
Dial-A-Porn calls and the distraught mother has found no way to get him to 
stop. Threats, physical abuse, nothing works. 

~ ,~.' I found that nearly all of the children had clear memories of a great 
~eal of the content of the calls they heard. I also found that almost 
without exception the children felt guilty, embarrassed, and ashamed about 

_their involvement with Dial-A-Porn. In nearly all cases there were some 
problems and tensions generated in the parent-child and family 
relationships because of their making these calls. 

I have also interviewed lome children where as a result of their 
hearing these kinds of Dial-A-Porn messages they engaged in sexual 

; assault. on other children. One 12 year old boy in Hayward, California 
~listened to Dial-A-Porn for nearly 2 hours between church meetings one 

Sunday afternoon in the church. Some time later he sexually assaulted a 4 
, year old girl in his mother's Day Care Center. He had never been exposed 
i-to Pf'lrnographybefqre .. was .sexual1y chaste, and, not a b~havior problem in 

the home. H~~ad n~ver h&ard or'knew of or~l sex he fore listening to 
Dial-A-Porn. And this was how he assaulted the girl, forcing oral sex o~ 
her in direct imitation of what he had heard on the phone. I later 

~interviewed a number of children' in Michigan where similar sexual assaults 
occurred, males in their early teens "raping" younger females as a result 

,of li.tening to Dial-A-Porn. All of these children might be considered 
I...rictim •• 

_~LINICAL CASE STUDIES 

Another kind of evidence on negative effe~ts comes from the private 
t~ractice of psychotherapists, counselors, and ministers. Here we come up 
~ace to face with real people who are in aome kind of deep trouble or 
~ain. Theae are not dull statistics involving means and standard 
.. eviationa or correlation coefficients. I'll cite several as examples . .. 
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The '46 year old d.puty mayor of one of America-. largest cities one ( 
afternoon a few years ago attended a porn-theatre. While watching the sex I' 
film he became so turned on that he started to sexually assault or molest 
a patron setting next to him. The individual turned out to be an 
undercover city vice-squad officer. The deputy mayor was arrested, booked I 
and found guilty in a subsequent trial. This distinguished public servant 
left office shamed and humiliated--his career in shambles. 

. A 36 year old married male, college educated, a professional man, 
very successful financially, had an addiction to pornography, 
masturbation, and frequenting massage parlor where he had paid sex. He 

I 
had an excellent marriage, four children and was very active in his church I 
where he assumed important positions of responsibility. While he felt 
guilty about hi'S ~ngagement in illicit sex which ,,'as contrary to the 
teachings of his ehurch and had the potential of seriously disturbing his . 
mar~iage if found out--he frequently and compulsively continued to do that I 
which at a rational level he did not want to do. His problem came to 
light when he infected his wife with a venereal disease. This created 
many serious and disturbing consequences in his life. 

A 30 year old single male, religiously active and very committed to 
I 

his faith had a history of pornography addiction. He was too shy and I 
backward to ask adult females on dates. But he developed relationships ' 
with his 4 and 7 year old nieces and their girlfriends which culminated in 
his repeatedly sexually molesting them. The modeling of explicit sexual 
activity in the pornography which he consumed helped fuel his sexual I 
interest in these children. Because of his guilt over what he was doing ( 
he eventually sought professional help. However his state had a 
"disclosure law" which required that he be reported to state officials for I" 
hil hiltory of sexually abusing children. Because of his cooperative 
attitude and the fact that he sought treatment on his own he was placed on 
probation, received long term psychotherapy and is now living a normal I 
life.. ' 

. . 
While this kind of evidence il unlike the neat empirical laboratory 

study: involving mainly college students it still is highly valid, 
relevant, and thrpws additional light on the question of harm. ,l 

THE MICHIGAN STATE POLICE STUDY .. 
'": •• M .'. 

Still another type of evidence comes from a study conductd by Darrell 
Pope with the Michigan State Police who found that of 38,000 cases of 
sexual assault on file in Michigan, 41% involved pornography just prior to 
the act or during the act. (see Paducah Sun-Democrat, "New weapon against 
obscenity" 3 June 1983). 

THE GARY BISHOP CASE 

An example o'f the above comes from Gary Bishop, convicted homosexual 
pedophile who murdered five young boys in Salt Lake City, Utah in order to 
conceal his sexual abuse of them who wrote in a letter after his 

. conviction, "Porno~raphy was a determining factor in my downfall. Somehor 
I became sexually attracted to young boys and I would fantasize them ~ 
naked. Certain bookstores offered sex education, photographic or art 

I 
I 
I 
I 
I 
I 
I 
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hooks which occasionally contained pictures of nude boys. I purchased 

-5uch books and used them to enhance my masturbatory fantasies. But it 
wasn-t enough. I desired more sexually arousing pictures so I enticed 
boys into letting me take pictures of them naked. From adult magazines I 

.. ~lso located addresses of foreign companies specializing in "kiddie porn" 
and spent hundreds of dollars on these magazines and films. Such 
materials would temporarily satisfy my cravings but soon I would need 

: ~ictures that were more explicit and revealing. Some of the material I 
"ceceived was shocking and disgusting at first, but it shortly became 

commonplace and acceptable. As I continued to digress further into my 
perverted behavior, more stimulation was necessary to maintain the same 

-level of excitment. Finding and procuring sexually arousing materials 
became an obsession. For me_ seeing pornography was like lighting a fuse 
on a stick of dynamite. I became stimulated and had to gratify my urges 

L or .. Jtxplode--all boys became mere sexual ob~ects. My conscience, was 
-de'sensitized and my sexual'appetite entirely controlled my. actions." Jie 

then goes on to tell how he sexually abused then killed his boy victims to 
~~ep them silent. .. ' 

:HE FEMINIST POSITION ON PORNOGRAPHY 

_ In reviewing the evidence on the effects of pornography brief mention 
~hould be made of the feminist ~osition. Their general view is that lots 
~f scientific studies proving or not proving harm is irrelevant and 

,Innecessary. Pornography on its face is abusive and denigrating 
"~speciallY to women. You don't have to do research to prove that. 

-;ociologist Diana Russell states (in her privately published paper, 
'Pornography, A Feminist Perspective" Berkeley, 1977), "Pornography is 

-?iciou8, anti-woman propaganda. It tells lies about us. It degrades 
lomen. Pornography is not made to educate but to sell, and for the most 
'art, what sells is a bunch of lies about sex and women. Women are 

~,ortrayed as enjoying being raped, spanked or beaten, tied up, mutilated, 
~nslaved, or they accept it as their lot as women to be victims of such 
,xperiences. In the less sadistic films women are portrayed as turned on 

. -nd sexually satisfied by doing anything and everything men order them ~~ 

.... ·,0 and what this involves is for the most part totally contrary to what we 
¥nowabout female sexuality i.e. it is almost totally penis-oriented, 
~ften devoid of foreplay, tenderness, or caring, to say nothing ,of love 

... nd romance. - , 

Susan Brownmiller sees much women hatred in pornography, suggesting 
n her book, Against Our Will, "Pornography, like rape, is a male 

-~nvention, de.igned to dehumanize women, to reduce the female to an object 
f sexual access. The gut distaste that a majority of women feel when we 

. ook at pornography comes from the gut knowledge that we and our bodies 
"~re being stripped, exposed and contorted for the purpose of ridicule, to 
bolster that 'masculine esteem' which gets its kicks and sense of power 
from viewing females as anonymous, panting playthings, adult toys, 

~ehumanized objects to be used, abused, broken and discarded. 

The feminists may be right. Insisting on proof of harm may be really 
.. Rn irrelevant issue. We don't set up presidential commissions to decide 
whether prostitution or houses of prostitution are harmful to the public 
interest. Each community makes its own decision and handles that in'its 

In way without a lot of fuss. And similarly with false advertising, 

.. 



14 
\ " , 

, . ... . I 
'perjury, conspiracy, or whether cigarettes can be advertised on TV. TheS{ 
are all· is.ues which in one way or another involve public morality and 
prohibitions against them have evolved out of English common law as well 'I 
a8 common sense legislation using democratic procedures and processes. 

~N CONCLUSION 
~ . " : ~. 

~ At the present time even though reasonable and fair pornography control 
I 

sta~ut.s exist in nearly every community in the nation as well as at the I 
federal level, prosecution has been feeble or in most case. non-existant 
because of confusion over the harm issue as well as the concern by some 
that limiting or prohibiting pornography would lead to censorship of other 
materials. In my view, and I work with people daily who have major I 
pathology because of their invovlement with pornographY--lome limits need 
to be set. Laws need to be enforced o~ taken off the books. In a sense 
our "drinking watll!r halt been cor,tarninuted" and we are getting a lot of I 
casulties--both children and adults. And very few people are doing or 
saying anything about it. Our people and our country are too precious for 
U8 to look the other way, ignore it, or pretend not to know whats . 
happening. I 

I 
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I 

k I 
I 
it 
I 
I 
r, , 'I 

( "'1ft 

I ~"", 

i 



· ~Ai ~d?>.-¢'3' .<#' LAND MARK SiU- td~l'i ,.;" < 

U.S. SUPREME COURT 
DECISIONS ON OBSCENITY 

CASE DATE BACKGROUND CONTRIBUTION TO THE LAW 
ON OBSCENITY 

Rosen v. 1896 Rosen was convicted for mailing Scienter. Proper inquiry under the 
United States, an obscene, lewd, and lascivious law was not whether the defendant 
161 U.S. 29, paper in violation of federal knew or believed that the paper could 
40 L.Ed. 606 law. be properly characterized as obscene, bu t 

whether it was of that character and 
deposited in the mail by one who knew 
or had notice, at the time, of its 
contents. 

Roth v. 1957 Convictions under federal law First Amendment. Obscenity is not 
United States, (18 U.S.C. §1461) for protected. Obscenity test. The 
354 U.S. 476, unlawfully mailing obscene Court rejected the English test that 
1 L.Ed.2d material, and California law obscenity could be determined by the 
1498, 77 S.C!. 1304 prohibiting the production of effect of isolated passages on 

obscene material. "particularly susceptible persons," and 
established the "prurient appeal" test as 
judged by the average person applying 
contemporary community standards. The 
Court also established the "taken as a 
whole" requirement. Prurient. Defined 
as shameful, morbid, or "having a 
tendency to excite lustful thoughts." 

Smith v. California, 1959 Smith was convicted of violating Scienter. The complete absence of a 
361 U.S. 147, a Los Angeles obscenity scienter requirement is not 
4 L.Ed.2d 205, ordinance, which had been constitutionally permissible, but the 

·80 S.Ct. 215 construed to impose "strict" Court indicated that circumstantial 
criminal liability with no evidence that the accused was aware 
evidence of scienter. of the book's contents will be sufficient 

proof of this element of the offense. 

Manual Enterprises 1962 Alleged violation of federal law Patent Offensiveness Test. Establishes 
v. Day, prohibiting the mailing of obscene "patent offensiveness" as part of the 
370 U.S. 478, material. (18 U.S.C. §1461) obscenity test along with the "prurient 
8 L.Ed.2d 639, appeal" test, and defines "patent 
82 S.Ct. 1432 offensiveness" as synonymous with 

"indecency" or affronting "current 
community standards of decency. " 
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CASE DATE 

Ginzburg v. ]966 
United States, 
383 U.S. 463, 
]6 L.Ed.2d 31, 
86 S.Ct. 942 

Mishkin v. 1966 
New York, 
383 V.S. 502, 
16 L.Ed.2d 56, 
86 S.Ct. 958 

Ginsberg v. ]968 
New York, 
390 V.S. 629, 
20 L.Ed.2d 195, 
88 S.Ct. 1274 

Lee Art Theatre v. 1968 
Virginia, 
392 V.S. 636, 
20 L.Ed.2d 1313, 
88 S.Ct. 2103 

Stanley v. Georgia, 1969 
394 V.S. 557, 
22 L.Ed.2d 542, 
89 S.Ct. 1243 

BACKGROUND 

Conviction for mailing obscene 
literature in violation of federal 
law. (18 V.S.C. §1461) 

Conviction for violation of New 
York obscenity statute. 

Defendant was convicted of 
violating a New York statute which 
prohibited selling material which is 
"harmful to minors" to children. 

Conviction for violation of state 
obscenity law. 

Conviction for possession of 
obscene matter. 

CONTRIBUTION TO THE LAW 
ON OBSCENITY 

Pandering. Evidence of the 
circumstances of production and 
distribution of the material is relevant to 
the test of obscenity, especially "patent 
offensiveness" and "serious value," and 
where the purveyor's sole emphasis is 
on the sexually provocative aspects of 
his publications, that fact may be 
decisive in the determination of 
obscenity. 

Scienter. The element of scienter is 
satisfied if it is shown that the accused 
was in "some manner aware of the 
character of the material" he attempted 
to distribute. 
Prurient Appeal. Court rejects the 
familiar defense argument that material 
cannot be determined "prurient" if it 
would disgust and sicken an average 
person, and holds that the material can 
be judged according to the prurient 
interest in sex of a clearly defined 
deviant sexual group if the material is 
designed for and primarily disseminated 
to that group. 

Variable Obscenity. The Court 
affirmed the statute as constitutional, 
ruled that the "harmful to minors" 
provision was not vague, and upheld the 
state's power to adjust the test of legal 
obscenity according to the audience of 
the material thereby permitting the 
material to be judged in terms of the 
sexual interests of minors and not 
according to adult community standards. 

Search and Seizure. It is improper 
for a search warrant to be issued on the 
conclusory observation of the police 
office where the magistrate does not 
inquire into the factual basis for the 
officer's conclusions and thereby "focus 
searchingly on the question of 
obscenity." 

Private Possession. The mere private 
possession of obscene matter cannot 
constitutionally be made a crime. 

I 
I 
I 
I 
I 
I 



CASE DATE BACKGROUND 

Roaden v. Kentucky 1973 
413 U.S. 496, 
37 L.Ed.2d 757, 
93 S.Ct. 2796 

Miller v. 1973 
California, 
413 U.S. 15, 
37 L.Ed.2d 419, 
93 S.Ct. 2607 

Paris Adult 1973 
Theatre I v. Slaton, 
413 u.s_ 49, 
37 L.Ed.2d 446, 
93 S.Ct. 2628 

Kaplan v. 1973 
California, 
413 U.S. 115, 
37 L.Ed.2d 492, 
93 S.Ct. 2680 

United States v. 1973 
12 200-Ft. Reels, 
413 U.S. 123, 
37 L.Ed.2d 500, 
93 S.Ct. 2665 

Arrest and seizure of film without 
a search warrant having been 
obtained. 

Conviction for distribution of 
obscene matter in violation 
of California law. 

Civil action to enjoin the exhibition 
of two obscene films. The 
complaints were dismissed in the 
trial court on the grounds that the 
films were exhibited to consenting. 
adult only. 

Conviction for violation of state 
obscenity statute. 

Federal action under 19 [.S.C. 
§1305(a), which prohibits the 
importation of obscene articles. 
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CONTRIBUTION TO THE LAW 
ON OBSCENln' 

Search and Seizure. The seizure of a 
motion picture film on the grounds that 
it violates the obscenity statute is 
unreasonable if not seized under the 
authority of a constitutionally sufficient 
warrant. 

First Amendment. Obscene material is 
not protected by the First Amendment. 
Obscenity Test. Court outlines a three
part test for determining obscenity which 
has been adopted under most state 
statutes and all federal laws. 
Community Standards. The three-part 
is to be applied in accordance with 
contemporary local community standards 
. - not national standards. Standards of 
the state of California were used and 
approved by the Court. 

Civil Actions. Court approved the use 
of a civil common law action to enjoin 
the exhibition of obscene matter. Expert 
Testimony. The materials are sufficient 
in themselves for determining the 
question of obscenity. Consenting 
Adults. Obscene material does not 
acquire immunity from state regulation 
because it is exhibited for consenting 
adults only. There are numerous state 
interests supporting obscenity legislation 
other than the interest of protecting 
children. 

Written Material. A book can be 
constitutionally obscene even though it 
contains no pictures. 

Right of Privacy. The holding in 
Stanley v. Georgia is limited to private 
possession in the home. and does not 
prevent the control of obscene material 
in intrastate, interstate, or foreign 
commerce - there is no right to sell or 
give the material to others. and the 
material cannot be imported into this 
country even if it is for private use only 
and not for re-distribution. 



CASE DATE BACKGROUND 

United States v. 1973 Violation of federal law (18 U.S.C. 
Onto, § 1462) prohibiting the transporting 
413 U.S. 139, of obscene material by means of a 
37 L.Ed.~d 513, a common carrier. 
93 S.C1. 2674 

Heller v. New York, 1973 Conviction for violation of state 
413 U.S. 483. obscenity law. 
37 L.Ed.2d 745, 
93 S.C1. 2789 

Hamling v. 1973 Violation of federal law prohibiting 
United States, the mailing of obscene materials. 
418 U.S. 87. (18 U.S.C. §1461) 
41 L.Ed.2d 590, 
94 S.C1. 2887 

Jenkins v. Georgia, 1974 Conviction for violation of state 
418 U.S. 153, obscenity law based upon showing 
41 L.Ed.2d 642, of motion picture .• Carnal 
94 S.Ct. 2750 Knowledge. ,. 
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CONTRIBUTION TO THE LAW I ON OBSCENITY 

Right of Privacy. Court further limits 
the decision in Stanley v. Georgia by I holding that the right to possess obscene 
material in the privacy of the home does 
not create a correlative right to receive I it, transport it, or distribute it. 

Search and Seizure. There is no 
constitutional right to an adversary I hearing prior to seizure of allegedly 
obscene material where the material is 
seized pursuant to a warrant for 

I preservation as evidence in a criminal 
prosecution. 

Community Standards. The decision I in Miller v. California did not require 
that a "statewide" standard be used in 
determining community standards - a 

I smaller geographical area could be used, " 

and the only constitutional requirement 
is that the material be judged by a juror 

I not according to his own standards but 
according to the standards of the 
"community or vicinage from which he 
comes." Scienter. It is constitutionally 

I sufficient that the prosecution show that ~~ 

a defendant had knowledge of the 
contents of the materials he distributed, 

I and that he knew the character and 
nature of the materials. Comparable 
Material. The mere availability of 
similar materials on the newsstands of I the community does not automatically 
make them admissible as tending to 
prove the nonobscenity of the materials 

I at issue in the trial. 

Community Standards. It is 
permissible to instruct jurors to apply I " "community standards" without 
specifying what "community." 
Appellate Review. Independent 

I .,,' 

appellate review of constitutional claims 
is not precluded by a finding of obscenty 
in the trial court, even though the 
questions of what appeals to the I ~,;. 

"prurient interest" and what is 
"patently offensive" are essentially 
questions of fact. i ;;t 

"c 

~, I 



CASE 

Smith v. 
United States, 
431 U.S. 291, 
52 L.Ed.2d 324, 
97 S.Ct. 1756 

Splawn v. 
California, 
431 U.S. 595, 
52 L.Ed.2d 606, 
97 S.Ct. 1987 
Ward v. Illinois, 
431 U.S. 767, 
52 L.Ed.2d 738, 
97 5.Ct. 2085 

Pinkus v. 
~ niled States, 
436 U.S. 293, 
56 L.Ed.2d 293, 
98 S.Ct. 1808 

F. C.C. v. Pacifica, 
438 U.S. 726, 
57 L.Ed.2d 1073, 
98 S.Ct. 3026 

DATE BACKGROUND 

1977 Conviction for violation of federal 
law prohibiting the mailing of 
obscene material. (18 U.S.C. 
§1461) 

1977 Conviction of violating state 
obscenity law. 

1977 Conviction of violating state 
obscenity law. 

1978 Conviction for mailing obscene 
materials in violation of federal 
law. (18 U.S.C. §1461) 

1978 F. C.C. determination that federal 
law had been violated by the 
broadcast of indecent language by 
a radio station (18 U.S.C. §1464) 
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CONTRIBUTION TO THE LAW 
ON OBSCENITY 

Community Standards. Court 
approves a jury instruction which stated 
that "community standards" arc set by 
what is in fact "accepted" in the 
community as a whole. Community 
standards cannot be legislated - this is 
a question of fact and jurors are entitled 
to draw on their own knowledge in 
determining community standards - but 
the size of the "community" and jury 
instructions can he legislated. 

Pandering. Evidence of pandering to 
prurient interests in the creation, 
promotion, or dissemination of material 
is relevant to determining whether the 
material is ohscene. 
Patently Offensive Depictions of 
Sexual Conduct. Sado-masochistic sexual 
materials may be proscribed. even 
though this type of sexual conduct was 
not expressly included in the Miller v. 
California case in the examples of 
sexually explicit representations that can 
be prohibited. The kinds of conduct 
listed in Miller to he utilized in 
determining patent offensiveness were 
only examples and were not intended to 
be exhaustive. 
Community Standards. In determining 
obscenity, children are not to be 
included as part of the "community." 
The "community" does include all adults 
who constitute it, including the most 
sensitive or susceptible members. 
Regulation of Indecent Material. 
Because of the pervasiveness of the 
broadcast media, the F. C.C. has the 
power to regulate a radio broadcast that 
is indecent, hut not ohscene. The Court 
defines "indecent" as "nonconformance 
with accepted standards of morality." 
First Amendment. Context is 
important in determining constitutional 
protection, and each medium of 
expression present~ special First 
Amendment problems. of all forms of 
communication, hroadGl.'itillg has received 
the most limited constitutional 
protection. 



CASE 

Cooper v. 
Mitchell Brothers, 
454 U.S. 90, 
70 L.Ed.2d 262, 
102 S.Ct. 172 

DATE BACKGROUND 

1981 Public nuisance abatement action 
against a motion picture theatre. 

New York v. 1982 Conviction of violation of state law 
prohibiting the distribution of 
material depicting sexual 
performances by children. 

Ferber, 
458 U.S. 747, 
73 L.Ed.2d 1113, 
102 S.Ct. 3348 

Brockett v. Spokane 1985 
Arcades, Inc. 
472 U.S. 491, 
86 L.Ed.2d 394, 
105 S.Ct. 2794 

New York v. 1986 
P.J. Video, Inc., 
475 U.S. 868, . 
89 L.Ed.2d 871, 
106 S.Ct. 1610 

Arcara v. 1986 
Cloud Books, Inc., 
478 U.S. 697, 
92 L.Ed.2d 568, 
106 S.Ct. 3172 

Declaratory and injunctive relief 
sought against state moral nuisance 
statute that had yet to be enforced. 

Alleged violation of state obscenity 
law - search warrant test. 

Interlocutory appeal on issue of 
closure in a civil action filed 
against bookstore alleged to 
present public health nuisance. 

Pope v. Illinois, 
481 U.S. __ 
95 L.Ed.2d 439, 
107 S.Ct. 1918 

1987 Conviction for violation of state 
law prohibiting obscenity 
distribution. 
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CONTRIBUTION TO THE LAW 
ON OBSCENITY 

Burden of Proof. The Constitution 
does not require use of the "beyond a 
reasonable doubt" standard of proof in 
a civil nuisance abatement proceeding 
even though the obscenity of motion 
pictures is at issue. 

Child Pornography .. States are entitled 
to greater leeway in the regulation of 
pornographic depictions of children. and 
it is not necessary that the materials be 
determined legally obscene before they 
can be prohibited. 

Prurience. Invalidation of state statute 
improper; unhealthy lust and lascivious 
interests can be prurient. 

Warrants. Probable cause for search 
warrant need not require a higter 
standard for allegedly obscene material. 

Padlocking. Closure of adult bookstores 
found to be used for prostitution not 
prior restraint. 

Value Test. Community standards of 
acceptance used to find prurience and 
patent offensiveness; reasonable person 
used to find lack of serious value. 
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Exhibit # 2 
Date 2/9/89 
SB 263, 307, 342 

This exhibit is three video tapes of an interview between Ted Bundy and 
Dr. James Dobson dated January 24, 1989. The tapes will be housed at the 
Legislative Council Library until June 30, 1991. 



MARK H. MOZER, Ph.D. 
Clinical Psychologist 

Suite 4-6 
Arcade BUilding 
Helena, MT 5960J 

(406) 442-0333 

February 6, J989 

SENhTi: JUIJ,CIARY 

~XHifJIT NO .. ______ ~ ~/1 
l)·~,lL_ R::_f :--?9 
:'1.1 NO_ sa .~.~z~, 

J aM a psychologist in private practice jn Helena, and 
J have consulted at the state prison for eleven years now. 
J aM writjng in support of anti-pornography legislation 
currently under consideration. 

No one. of course. knows in any strict scjentific 
sense. whether pornography is cause or effect of Molesting 
or other sexual offenses. Most likely it is both cause and 
effect. J've talked to hundreds of sex offenders in My 
consulting work at the prison. and the use of pornography. 
particularly as a child. is often a part of the developing 
deviancy. There is no question in My Mind that pornography 
plays a significant contributory role in SOMe sex offenses. 

The defenders of various forMS of pornography are fond 
of pointing out that scientific evidence in this area is 
nevertheless inconclusive. Science will never adequately 
settle this Matter, because one would need to run an 
experiMent. in which we'd COMpare the sexual developMent of 
two groups of children, one of which were given free access 
to pornography. and one frOM which it was witheld. Now the 
rules of science are such that we would actually have to 
volunteer kids for such a study in order to obtain the 
proper controlsl one couldn't SiMply try to assess th~ 
effects of pornography on kids who had accidently COMe 
across the stuff. Rather, we'd have to deliberately give it 
to one of the groups. and withold it frOM the other. 

J can't iMagine that even the MOSt ardent opponent to 
anti-pornography legislation would consider volunteering 
their kid for such an experiMent. Doesn't that tell us 
SOMething about our intuitive grasp of the potential harM ot 
pornographic Material? 

Clearly the probleM of sexual offenses is a COMplex 
one. steMMing frOM a Multiplicity of causes. J can't 
iMagine that the proposed legislation will get us very far 
in dealing with a runaway probleM of Molesting and other 
sexual offensesl a lot More needs to be done. But J'M 
supporting it because J think that decent folks need to 
start taking a stand against the advance of sexual 
trashiness. 
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J saw.an interesting piece of irony at the,prison the. 
other day. which underscores the ludicrous lengths to which 
we've bent over backwards to the advance of sMut. An 
inMate, a convicted child Molester, received a stack of 
Mail-order sadistic child pornography pocket books (fiction, 
not pictorial). A saMple title: No, Daddy, Nol The cover 
of that particular book was a cartoon drawing of a naked 
pre-pubescent girl, bent over with her butt up in the air, 
and B Man with a nasty grin dripping hot candle wax onto her 
bOttOM. 

The prison adMinistration wouldn't let hiM have the 
books. He is proceeding to sue the prison over denying hjM 
access to this fjlth, and the law requires the state to 
provide hiM with a free lawyer for his lawsuit. Now, who is 
sick here? There is SOMething terribly wrong with a society 
that feels a need to be iMpeccably kind and fair toward the 
Most vile of evils. We ought to be ashaMed that we've 
allowed evil to turn our own sense of fairness against us. 

I only wish this COMMittee could see SOMe of the 
sexually predatory people over at Deer Lodge, awaiting 
release Made inevitable by society's refusal to deal with 
this probleM with strength and conviction. There are a jot 
of hard chOices facing us before the tide will be turned on 
sexual offenses. 1 think one of the easier choices will be 
to take a stand against pornographic Material. 1 urge the 
COMMittee's support of the anti-pornography Measures facing 
us today. 





My name is Martin and I 
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~~rv1ng a senf~;ce for sexual 

TO WHOM IT MAY CONCERN: 

intercourse without consent, kidnapping and assault in the Montana 

state Prison, at Deer Lodge. 

I was asked if I had anything I wanted to say to you, So I 

volunteered to write this letter in the hope that pornography can 

be stopped. If just one victim can be helped by this it will be 

worth it to me. 

To start with I have been using pornography in one form or 

another for over 20yrs. Over the years it has progressively 

become more of an addiction to me. I started by reading Police 

Gazette and other magazines of this nature because of the pictures 

on the covers. I then went to Playboy and Penthouse because of 

the stories and pictures. The older I got the more hard core my 

readings became. I then started to go to strip joints and adult 

book stores. My quest for the bizarre and erotic became an obsession 

with me until I ended up here. 

For a lot of years I felt it was my constitutional right to 

read anything I wanted to. I would have fought to the death my 

right to read it. After coming to prison and getting into the 

Sex Offender Program here I am now able to see just what pornography 

has done to me and what it has caused me to do to others. I am 

not saying that pornography caused me to rape that girl because it 

didn't. I did that of my own choice, but I am saying that porno

graphy is in the top three reasons for me giving myself permission 

to do so. 

I have had a 100% change in my way of thinking about pornography 

it is bad, very bad because it gives the reader the idea that it's 

all right to treat women that way because they enjoy it. Just look 

at the smiles on the women's faces, read what they are supposed to 

be saying. Well I say B.S. that is what the makers of pornography 

want you to think so that they can continue to victimize women 

and the men who buy it! 



· '~, 

Pornography .is bad for everyone who comes in contact with it right 

from the women who pose for it up to the Joe on the street who buys 

it. It gives an offender like me the permission giving statements 

to do what he does and thinks to himself, "Well look at all of 

these women who like it in the books, magazines and movies this is 

what they want so I will give it to them". 

I truly believe that if pornography were stopped, the numbers 

of rapes and assaults of women and children would go down by at 

least 25% or more, It will not stop it but it sure would start to 

put the brakes on the large numbers of sexual offenses that are 

happening in this country today. As I said at the first of this 

letter if it will help to stop one person from becoming a victim it 

will all be worthwhile. 

P.S. 
IF I MAY BE OF FURTHER 

ASSISTANCE, PLEASE LET ME 
KNOW. 

SINCERELY 
YOU~A~' ~ ____ 

/Y fiARTIN A D 
AO#26136 
700 CONLEY LAKE RD. 
DEER LODGE, MONTAN 5972: 
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MICHAEL]. SCOLATn Ph,D, 

To Whom It May Concern: 

COMMUNITY PHYSIClAN CEm"ER 2 
2831 FORT MISSOULA ROAD, sum 305 

MISSOULA, MT 59801 

Telephone 721-4100, Ext. 5445 

I am \H'itillg this lellt!r in ~upport of the recent anti
pornography legislation that is b~ing introduced in the 1989 
session. I am a licensed nlinical psychologist in Missoula, 
approximately 90 percent of my practice is devoted to the 
assessment and treatment of sexual offenders and sexual abuse 
victims. I have been working in lhis field for the past ejght 

,'years, and have evaluated and/or treated approximately 300 sexual 
offenders. 

I want to offer some of my clinical obscrvatjons as to the 
rol e pornography has played in COli t d buti ng t.o sexuall~' auus i vc 
behavior. It has been my experience that. soft. and hardeore 
pornography has served as a catalyst, or fuel for the deviant 
fu.ntaliics of sexual offenders. Ev(w lhe sof1core publications 
have impacted some perpetrators to a significant degree. I have 
trea1.f~d a rapist-murder "'hoso "SI~~.IJul education" began at 1,1 \-Ilion 
his m()th~r bought him a subscl'iption to a "soflcore" maguzine. 
Even though the pi cturf~s Here no t vi 01 ent or graph ie, th i s 
uffender used the pic lures in "his fantasies in Hhich he 
cOllstJ'ueted images of sexual duminulioll and violence. :\t age 16 
this man commjtted his first rape, at age 22 he murdnred his 
molhe}". 1'hj s story is nol meant. to j nfer that such eXl'oSUl'e to 
lK)rnogr.aphy will' create a rapist or sexual murder. oul of un 
cd.hcl"lJise normal adolescent. There j~ no one cuuse for child 
molesting, rape or murder. lIo\.;e\'er, lhere is no doubt in my, 
rrom lilY clinical experiellce, that pl)rn(}gl"aph~' can signi.ficantiy 
eonlr'jbute to sexllully devialll. huitavior. 

I n cone 1 us i on , I \"ou] d lu'ge leg is 1 Ii. lors lo tali:e h'ha t.eve r 
St.APS c!onst.ilut.ionully po~siu,le t.o delt"!te one contributing factor' 
to sexual ubuse, pornography. 

7):;:JJSlrrr 
Niehael .1. Scolalti Ph.D. 
Lioensed Clinical Psychologist 



SENATE JUDtCIAKJ 
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ISSOULA COUNT 

DANIEL L. MAGONE 
SHERIFF 

OFFICE OF THE SHERIFF 
COUNTY COURTHOUSE 

MISSOULA, MONTANA 59802 
(406) 721-5700 

DOUG CHASE 
UNDERSHERIFF 

Mr. Bruce Crippen 
Senate Judiciary Committee 
Capitol Station 
Helena, MT 59624 

Dear Mr. Chairman: 

February 08, 1989 

As a law enforcement officer with Missoula County for the past 18 
years, I am writing this letter to you and the committee in order to 
advise you that I strongly support Senate Bill 263 and Senate Bill 307 
for the following reasons. 

I have worked numerous sex crime cases involving young children in the 
Missoula County area and I can advise you that in almost 100% of the 
cases worked, pornography in the form of either magazines, videos or 
16mm film is always associated. As the statutes now stand, children 
are allegedly to be protected from such trash due to constraints placed 
on the retailers. Law enforcement will tell you that there is 
certainly no constraints placed on this material once it has left the 
retailer and it is in the hands of perverts. 

Montana does allow for misdemeanor punishment for providing children 
with this material; however, this seems ludicrous, due to the fact that 
in all cases this officer has been associated with, a felony perversion 
has been already committed against the children. The misdemeanor 
offense is overlooked or never charged in favor of the felony offense. 

These sexual perverts are utilizing this pornography material to groom 
or seduce the young victim. In a recent case I worked, an elderly male 
individual invited young teenage boys into his home and would casually 
mention to them in a joking way, and to call their attention to them, 
"Do not look at those books on the floor" (pornographic magazines). 
Once the boys looked thru the magazines, they were then introduced to 
pornographic video tapes and 16 rom movies. After watching the videos 
and movies, the boys were talked into acts of fellatio and anal inter
course. This officer could go on with case after case; however, I feel 
this particular one make the point. 

"Dedicated /0 Professionalism and Service" 



Letter - Page 2 
February 08, 1989 

Missoula County has had nude dancing for the last several years. This 
officer has noted an increase in the activities of prostitution around 
these bars that permit nude dancing. Much of this prostitution is 
carried on by single female individuals with no organized ties; 
however, this department did, within the last year, arrest a ring of 
organized Korean prostitutes, no more than two blocks from a bar that 
permits nude dancing. 

A former dancer of "Pretty Girls" advised that it was her job to do a 
strip routine on stage while individuals in separate booths with glass 
fronts observe her. She advised that many male customers would 
masturbate while watching her and ejaculate on the glass partition that 
separates her from the customers. She further advised that it was the 
responsibility of the dancer to clean the semen off the class 
partition. The dancer advised that she had to do dope in order to get 
thru the performance. Intelligence information indicates that some of 
these strippers or dancers are providing customers with their telephone 
numbers and addresses in hopes of promoting themselves as prostitutes. 

As a law enforcement officer with 18 years experience, I cannot tell 
you that pornography is the direct cause of perversion; however, I can 
say emphatically that pornography insights and excites these perverts 
into acts committed on these children. It is used as a tool or a basis 
to begin the act. 

As a citizen, husband, father, and a.reasonable person, I find that 
pornography and nude dancing are of no literary, artistic, political or 
scientific value. I urge the passing of Senate Bill 263 and Senate 
Bill 307. 

Sincerely, 

DANIEL L. MAGONE 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

0:;1 ~ C· ~----_I 
Captain Lar~atherman Ii 
Detective Division 

LCW: dr 
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I 



.,~ . , . 

MONTANA RELIGIOUS ALLIANCE FOR DECENCY 
COMMUNIQUE ON PORNOGRAPHY AND OBSCENITY 

As religious leaders of the state of Hontana, representing () broad spectrum 
of the religious community, we hove met on this day January 26, 1989, in 
Helena, Montana to discuss the problem of obscenity and pornography and to . 
issue a statement of agreement concerning possible solutions. We understand 
that the meeting today is one step in an ongoing process to further seek 
cooperation among religious bodies on this vital topic. 

1. We believe that obscenity is harmful to the men, ",omen and children of our 
society. (see Attorney General's Report) 

2. We believe that as religious leaders we have a responsibility to help 
people understand sex is a beautiful gift of God's love. S~{ is part of God's 
design giving sanctity and dignity to human relationships. 

3. We believe obscenity (hard-core) and pornography (soft-core) are harmful 
in that they degrade the dignity of the human being created in the image and 
likeness of God. 

4. We believe that as religious leaders we have a responsibility to help 
people understand the degrading nature of pornography. 

5. We believe in the passing and enforcement of strong obscenity laws as have 
been defined by the U.S. Supreme Court: 

(1) The material describes sexual conduct in an obviously offensive "7ay. 
(2) The material goes against contemporary community standards appealing 

to a morbid interest in sex. 
(3) Tne material lacks serious literary, artistic, political, or scientific 

value. 

6. We do not advocate censorship of materials which have been clearly outlined 
by the Supreme Court as being under First Amendment protection. 

7. We believe that laws should be passed and enforced that will place 
soft-core porn~Jraphy out of the reach of children (commonly referred to as 
Harmful to Minors laws). 

8. We believe that laws shOUld be passed and enforced to stop commercial 
nudity and/or commercial live sex shmvs Ivhich we believe to be harmful to 
our society. 

9. We encourage people as responsible American citizens to study the issue of 
pornography and to take the appropriate actions to maintain moral communities. 
(see the Attorney General's Report, p. 330) --. 

10. We hereby subscribe to this communique as responsible individuals and 
religious leaders with the understanding that we do not necessarily speak for 
our entire constituencies. 

SIGNATURE ORGAI"HZ.i;TION REPRESENTED 
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SIGNATURE 

John L. Ellis 

Harold S. Kellam 

Steve Mathewson 

David E. Archibald 
. Roy L. Bryant 

Calvin H. Morrow 

Arnold R. Carlson, Jr. 
Victor J. Berg 
Floyd H. Oliver 

John L. Ortwein 

Paul Goodman 

Tom McGillvray 

Carrol J. Smith 

Rev. Steven C. Carlson 

Rev. Lyle R. Person 

Marc Cramer 

Donald G. Johnson 

Michael C. McGovern 

Bruce A. Donnelly 

Jerry Christison 

Leroy V. Myers 

Rev. Cornelius Pool 

Michael Yakaivich 

Lynn A. Conner 

Dr. Robert J. Ratner 

Rev. Gerald Clark 

SilU'lE )\lD\ClIOO 

(,;1 i:;!1 r.O._l.fJ.,~:':'-;;--;;) 
ORGANIZATION REPRESENTE ~ -

'\ ~o '1 
American Baptist Churches of the N~.hl1~st, 513 _ ~ 11 

Big Sky Area ~ -. 

Faith Covenant Presbyterian Church 
Kalispell, MT 

Representing the Montana Regional of the 
Independent Fundamental Churches of America (IFLA)i 

First Church of God, Anderson, Indiana Affliate 

District Superintendent Pentecostal Church of God, 

Roc1q Mountain District Church of the Nazarene 

Hontana Catholic Conference 

Montana District Council of the Assemblies of God 

Billings Home Fellovlships 

Church of Jesus Christ of Latter Day Saints 

The Montana District of the Lutheran Church, 
Missouri Synod, Divide Circuit Counselor 

Evdngelical Covenant Church· 

Helena Christian Fel101vship 

District Board Pentecostal Church of God 

Divisional Superintendent of Rocky Mountain 
Foursquare Churches 

Clark Fork Christian Center 
Great Falls Christian Center 

for the churches of Christ 

The Evangelical Church, Western Conference 

Montana Christian Reformed Churches 

Unification Church (MT) 

Gate\vay Baptist Church 

Rabbi 

Emmanuel Baptist Church 
Mt. Gen. Ass. of Regular Baptist Churches 

i 



SOOT! 'JUDlCfARf 
EXHIBIT NO.:tf 7 .- . t 
DATE.. A. -, :fz 

Mr. Chairman, Mr. Vice Chairman, Gentlemen~lll NO. 58 1JrJZ& 

I support good solid legislation that protects our families 
from the degradation that is exhibited on stages in bars and the 
newsstands of the local market. I support legislation that would 
force businesses to be held accountable for exhibiting pornographic 
material openly to the public especially our children. 

I have been a police officer for the Billings police Dept for 
about 15 years. During that time, it has come down to "you name 
it, I've seen it." During my tenure as a police officer, I've 
arrested totally nude dancers who weren't ever employed by the 
establishment they were in, but just "caught up" in the moment of 
passion, to arresting a homosexual who had just sexually assaulted 
an undercover officer who was trying to make cases on prostitutes. 
I've arrested a man for soliciting for prostitution. I've been 
86' d from a local nude dancing bar because he thought I was 
harassing him because of arrests I had made there. Do you know 
what a "glory hole" is? It is a hole drilled in the wall between 
two porno movie arcade booths so that sexual favors can be 
performed anonymously. Prostitutes turn tricks in the booths along 
with homosexuals for free. Bathrooms in some of these 
establishments become miniature brothels. One of the bookstore 
clerks said that she had to clean the semen from the floors and 
walls of the booths a couple of times a day. I walked into one of 
the businesses on a routine business check as we are assigned to 
do, and observed a man masturbating in one of the booths with the 
door open. We have caught prostitutes turning tricks right outside 
the doors, in cars. 

Hug and mug is a term coined in Billings to refer to the 
prostitutes that put one hand down the pants of the patron exiting 
from the adult theatre while the other hand is in his pocket. It 
has also been very evident that drugs flow freely from these joints 
because of the number of cases made in or near them. I haven't 
even touched on the assaults that occur. These are only a few of 
my observations. 

I spent five years in the detective division, as a crime scene 
photographer and technician. I had an occasion to assist in the 
investigation of several homicides. There were a couple where the 
defendant was heavily involved in pornography. The victims had 
been mutilated. 

Gentlemen, I could continue. I have three innocent children, 
ages 7, 9, and 10. I don't want them exposed to this kind of filth 
in any way, especially as victims of some sexual deviate. I would 
implore you to act in controlling these types of establishments, 
stores, and porno emporiums. I'm sorry that I don't have all the 
answers, but I've only tried to point out to you that there is a 
real problem that needs to be dealt with. I only ask for 
protection for my family and yours. 

Randy Vogel 
Billings Police Department 
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BILLINGS, MONTANA 59101 

COUNTY AnORNEY'S OFFICE. YELLOWSTONE COUNTY COURTHOUSE. ROOM 508 
(406) 256-2870 

o Criminal Division 
o Civil Division 
o Deferred Prosecution 

February 8, 1989 

Torn McGillvray 
2507 Wyoming Avenue 
Billings, MT 59102 

o Victim/Witness Assistance 
o Child Support Enforcement 

Re: Proposed Obsenity Legislation 

Dear Tom: 

( As I discussed at the M.C.D.L. meeting last night, my 
office presented cases under the prior obsenity statute which 
extended to adults. Should the legislature deem it in the public 
interest to reinstate the law to apply to adults, this office 
will prosecute those cases based on proper police investigation, 
that we can properly bring before the court. 

As I further explained, the law has rather narrow 
application because these matters involve traditional first 
amendment issues. Suffice it to say that those materials which 
are clearly obscure, or those who sell it for profit, make no 
positive contribution to the community. 

HFH/cr 

Very truly yours, 

Harold F. Hanser 
County Attorney 
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SENATE JU~CIAR':f: f 
CONCERNS ABOUT THE COMMERCIAL NUDITY INDUSTRY EXHIBIT NO. .~ 

DAT£... r2 .... 9 ~? 9' 
The following concerns are established in the area o~dlQistic S~ ~6~ 
attitudes that are a concern of all citizens. - / .a..tc..-

--There is an historical increase in the crime rate in specific 
areas where sex shows are allowed to operate. 

--An employment opportunity is created for the youth as they 
are encouraged to enter the field of sex entertainment. 
The creation of the market demands products which pull 
upon the youth from the schools. Some jobs created are 
much more of a risk than others, as some young girls are 
used as nude dancers while others may serve as 
secretaries; As the sex industry entices young girls 
the question must be asked, "Do I want my daughter or 
granddaughter working as a secretary in a law office or 
secretary or product of the sex industy". 

--A tone is set for the community that sex exploitation is an 
appropriate, accepted enterprise by community standards. 

--There is an impact on the performers themselves. The extreme 
risk of disfunctional damage is present. Most pre formers are 
exposed to rape and battery. 

--There is an increased burden to the tax payer due to the 
increased legal zoning problems, police protection and public 
maintenance costs. All citizens support the industry rather 
than the industry supporting itself. 

--Property is devalued when a sex entertainment business 
moves into a neighborhood or area putting the individual 
property owners at loss without concern from the sex 
industry. 

--In tolerating the commercial nudity business we must 
realize we are dealing with the mass of the sex industry 
itself. When an¥ one aspect of the business expands the 
industry as a whole grows, and as it grows it builds a 
political power that determines community likes and 
dislikes. The power of the community standard should not be 
put in the hands of the sex industry. 

Information gathered from 
Dr. Judith Reisman 
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Christians' stand 
• on porn IS proper 

I 
I 

Church's message a 2-edged sword....... I 
The Gazette's Nov. 6 editorial described 

how pickets of Kwik Way stores have missed 
the point in their opposition to pornography. But 
even editors are not infallible, and there are a 
few points worth making that the editorial had 
missed. 

Pornography is not a social'evil that stands 
alone. It is an important revenue-gathering de
vice for many racketeering and criminal orga
nizations. That is why pornographers who oper
ated in Fort Wayne, Ind., have seen their case 
tried before the U.S. Supreme Court as violation 
of the Racketeering Influence and Corrupt 
Organizations (RICO) Act, a law aimed at per
sons who use profits, from their businesses for 
illegal activity. When one of this case's prosecu
tors, Stephen Sims, was asked some time ago 
why he considered pornography part of orga
nized crime, he replied candidly, "Because it 
is." 

Pornography not only provides income to 
fmance other crimes, it is '8 crtme of Its own; 

• with its own victims. Pornography creates ~ 
tive, desire and economic rem lor seXually 
eiplo!fii!LClilidren. pornogmphidegrides 
women (tho\ig(1D recent years, pornography 
lor women has been doing its best to make 
things more equal by degrading men). But por-

- nography is ultimately a c:riminal activity di-
~ reeted against God Himself, because it defaces 

the beauty of human beings made in His image. 
The traditional word for that kind of activity is 
sin, and Christians, among others, have been 
right to confront it' 

, The message of the ~ to the world is a 
sword with two edges. One proclaims the power 
of God's love, which is so great that even those 
ravaged as victims of pornography can be re
stored by It The other takes its stand against 
evil and recognizes that what is legal is not nec
essarily what is right Our country has suffered 
the injustices of legal slavery, legal segregation 
and legal discrimination. These practices were, 
in their time, accepted and even approved by 
the majority. 1be ends of these wrongs, in ev
ery case, began when small groups of ordinary 

Guest coluDlnist 

Fred 
Van Dykf!' 

people chose to stand against them. Today, we 
enjoy the benefits of their courage, and Chris
tians played no small part in that work. 

The right to read what you want is an adult 
pi"ivilege, The right to distribute material tn the 
public carnes a mo~ obligation. That is why 
fIlejilckets direct their effort against distrib
utors, not readers. For those who distribute 
malerial to the public assume a social responsi
bility for the effects of their products, as any , 
good lawyer knows. That is why we prosecute , 
drug dealers, even though their \'1~ are . 
willing customers, prePared ro "Spend fOrtuiie-s 
for what wiD eventuaDy destroy their lives.·... ' 

." Soft or bani, pornography is pomograpby. • 
The more attractiveltfi~ckaged and readil¥ " 
available, the greater e ann it will do. When.; 
&church or its members boycott the work of 
those who harm others, they are noL~ The 
G{lZette sugg~ exercising economic black
QLail They are putting their money where their 
mouths are., because it takes more than a news
paper editor calling pornography "a blight uP2D 
the soul of America" to do something about It. 
BeCause the pICkets really believe this senti
ment wlilcli"T!:ie Gazette hiS publicly express
ed, they have taken the:ir stand, and their tar
get is weD chosen. 'Ibey are not missing tlie 
po1ii~ making one. It seems that the 
most important point of all has been missed, 
not by the protesters, but by the editors of this 
newspaper, who have confused liberty with li
cense, and !he mature exercise of freedom 
with the harmful abuse of its privileges., . "." . 

I 

I 
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CITY OF BILLINGS 
JAMES W. VAN ARSDALE 

MAYOR 
P.O. BOX 1178 

BILLINGS. MT 59103 
PHONE (406) 657·8296 

PROCLAMATION 

\>:rLP.EAS - children should be raised in a \o.tlolesare atrrosphere, free frar, 
e.'<FOsure to obscene ITBterial in ",f"..ich ITe."l and ".~n are e:-:ploited; 
and 

\\11EREAS - fOmography has a destructive influence on those it exploits ar.d 
those it entices; and 

\ .. iE?L\s - tlle citizCI".5 of the City of Billinss value the 9Jalities of 
r.oeesty, p.lIity, wholescr:-eness ar.d respect; and 

\'~\S - ,","C must star.d together to encourage a rrcre decent ar.ci enriching 
rroral environrrcnt for our far.ri.lies and children. 

~:a·:, 'I1II:REFORE, I, "''''.YOR J7Il.!ES l';. 'VA.'J ARSDALE, l-!iWOR of tl.e City o~ Billings, 
co hereby FroclaL-n Octc~r 30 - Ncverr.t:Er 6, 1986, as 

in Billings ~ I urge all citizens to join me in this obsen·ation. 



, ' 

• 

-'. . -," 

S'~,ilATE JUDtCI~ 

,'tn Rn NO, 6', p, £: : v . -. 

OAT£.. ~ ~9- gt!. 
QIU MD. S 13 ':3 tl7 ,', 

..et'& " , :, 
, , 
,'. 



Iff! 
I I 

I 

.J 

i 
I 
1 
I 

I , 
l 

QATf JUIJIClARY a 
L. t'lHtBlT NO. ~ I 

... - ~-' _ ...... - - .---,a.fb:tJN:?u.;4;~[lR;; 
, • I .,.' .. ";' :t .1- ;~ .. -.... ~ .. ~ f .. 

. .' :,'. . ;', .; ,.' r.",. f ~i '. .' :"n:~ t:fNfij'!"·b'" ... 

W.e. . a kn' e' S· ';5": ;~;~,tl~;t;j :··~'~/.t; 
. :...: ..•. . I'~ ; •. ~ .. ~.\!'. .. .. ';'r~~,"'~" . 'J., ... , .'..' •....... ~..... :I" ')o.~"~'" ..... ~ .. ~' ",~I .' 

'::R'e" "y:': ::"e;' . ':;a' I" ~I'e"" l,' d V-j£;. :~~.:;~ 
:' jV'''~ : ":(:~'''', . 

" ': , .. . ~". ,:' ·f''':.- '~,:' ~ • ~:~:5 :'='0: !:.~~? 
A . 'All A . .'" B ' . ,":) n· - m~r;I~al1:", ... 0X,;,.7~;~~ 
Bundy.Says!~}{he:::F,:n~~ 
. . ~.., . r .. i( ;" ':~~;;:":;" /~ .. ;-:;.-,:\./ < .. :~t··~~t~ 

~~~AL . 

HERE IS A partial transcript 
of executed killer Ted' 
Bundy's Interview,wlth rell· 

glous broadcaster)Jl.p1esJ>ob,so!1 ~f. '. 
Pomona, Calif. The Interview~ taped . 
"ooday iftemoon, was released to, . 
the press Tuesday afternoon after' . 
Bundy was put to death In Florida's ~i:==~=~I;ij~~~~ electric chair. . ' . .' '.;: . -ill! 

Dobson: You are scheduled to .. you stay~ .. ;. 
bUiecuiid tomorrow morning at 7: at that point before you actuallyas-: " ~ 
o'clock If you don't receive another' saulted someone? . '~-;:J ,,','. ,.",~.~ ':. ',:~~ 
stay, What Is going througb your Bundy: Well, yeah. That Is a very ~ . .:': 
mind? What thoughts have you had delicate point. by the way, In 'my .. ' '. 
these last few days? .' 'own development. We're talking . 

Bundy: I won't kid you to say that about something '" ~ about having 
It's something I feel I have control reached the point or gray area that. : .. , 
of, or something I bave come to . that surrounded that. point over a ~!. 
terms with, because I haven't It's a course of years, ; ..'. ~ : - .. t":·~ 
moment·to·moment thing. Some· . r would say a couple of years. 
times I feel very tranquil and other What I was dealing with there' was 
times I don't feel tranqUil at all, . very strong InhIbitions against crim· 

Dobson: For the record, you are Inal behavior or violent behavior " 
guilty of killing many women and that bad been conditioned Into me, ' .. Ted Bundy contemplating 8 question i. 
girls. Is that correct? .. ' .' '.'~' '. . bred Into me In my environment. In : "interview with James Dobson, ';1' relig 

'BundY:Yes.that'scorrecL .myneighborhood,inmychurCh,1n '.~'~, ':"1' -'~.J'~.,·.n--""~ " 
. Dobson: Ted, bow did It bappen? my school. Things that said, 'No, this .' .... '" t' .-'J~ 

Take me back. What are the ante-Is wrong." Even to thlnk'of It Is UI _ 

. cedents 01 the behavior that we've wrong, but certainly to do It Is : ~: 
seen? So much grief, so much sore wrong.' I'm on that edge, I would say tllg btlll( 
row, so much pain for so many peo-' : the last \'estlges of restraint, the ,: 1-81ft'tIIl 
pie. Where did It start.. bOW. did, thls. " riel'S to actually doing something are . . ~ . 30 ,. 
moment come about? .' being tested constantly. assailed .. --JNl1Wb 

o Bundy: That's the question of the " through the kind of fantasy Ufe that, .~. ' ~;;~r;~;~iii!;~~: 
• j hour and one that not only people ,;~ fueled largely by pornograpby, >:,~ 

much more Intelligent than I wJ..l1 be ". Dobsonl Do you remember what . 
'working on for years but one that· "'pushed you over that edge? Do you 
rve been working on for years and ,remember the decision to go for It?; ;; ..... ::::::.lr..:: 
trying to understand. Is there Do you remember (when) you de- . 
enough time to explain It all? I don't 'clded to throw caution to the wind? . " ';-, ... ;;;0::;;:--;": 

know. I think I understand Itl ".Bundy: When you say pushed, (' 
though. what happened to me to the know what you're saying. I don't "11=;;BI=JJ~~~:: 
extent that I can see how certain want to Infer again thitt I was some .~ 
feellngs,and Ideas have developed In helpless kind of victim In that we're' .;. 
me, to file point that I began to act talktng about an innuence that Is an . 
out certain very violent and very de- . 'influenCe' of violent types o~ media. 
slructivefee1lngs. • :.), ",'1,".": '" ';·o_.vlolent types of pornography which. 

Dobson. Let',' 10 tiact tIlen to ;" bad an Indlspenslble In the chain •• -;".~. 
those roots. First of all, u I under· of events.that led to tlie bellavlor •••. " 
stand It, you were ratsed In what you .. the -.u1ts. the murders. . - ". -!. ; ..... ,..t==. 
·consIdered· to have been. bealthy ~ It's. very difficult thln,"to. ae-.' .... .! ....... 
bome. You"were not physlc.lly .sc:rlbe;the sensation of reachln:!I.=~~riii':; g~_11.1 

···.bused. ;yo~':.ere ·lU)tZ.ezu\J1;.· .. ,poiDt where I knew ~ that -~;:;~:;t~. 
abused, you were, DOt emotIODalJ,1.'I--.thln& bad sat snapped, that 1o • 
• hl"'" . • :", r,:~ ... . ........ r __ ,,''''_'. ___ &_S - --- - • .!....::- ..... 



February 9, 1989 

CHAIRMAN CRIPPEN AND MEMBERS OF THE SENATE JUDICIARY COMMITTEE 

I am John Ortwein, representing the Montana Catholic 

Conference. 

I 
I 

The current widespread availability of blatantly offensive I 
pornographic materials confronts our society with many problems. 

Pornography is loveless and glorifies sex for its own 

sake. It fosters an erosion of reverence for life and love 

and reduces sexual intimacy to an exercise of self-gratification, 

power, or pleasure and pain. It is therefore, an attack 

on every person's human dignity. It is an evil that desensitizes 

and degrades all who use it, insults and victimizes all 

women, promotes sexual violence, and violates the minds 

and bodies of innocent children. 

The past decade has been a period of explosive growth 

for the pornography industry. Because of this unrestricted 
growth, it has spread from the larger cities into suburban 
areas and smaller towns. It has undermined our traditional 
family values and made a mockery of the sanctity of marriage. 

The Montana Catholic Conference supports Senate bills 

263, 307, and 342 because the consistent Catholic tradition 

considers sexuality as a gift from God and because of our 

insistence on the intrinsic dignity of every person. We 

urge your support on these three bills. 
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PETER "PETE" BRUNO, M.Ed., L.P.C. 

Sexual Assault Treatment Program, Director 

GRADUATE EDUCATION 
Bachelor of Arts in Psychology, Brown University 

Master of Education in Counseling, Montana State University 

CERTIFICATION AND LICENSURE 

II 

stNATE JU~i~A!f '-;~.; 

!X~HP'· IJ" - #.1 / 7~:( 
Dr! ~-r~£2-~. 
Lh,; i e,., :5B 307~ 

_ Department of Institutions and Department of Social and Rehabilitation Services: 
Mental Health Professional Person #239 

Montana State: Licensed Professional Counselor #102 

POST-GRADUATE EDUCATION 
1980 National Seminar - Advanced Interpretation of the MMPI. - Dr. Ziskin - Seminar on MMPI for Court Cases. 

1981 Northwest Treatnent Associates Workshop - Evaluation and Treatment 
_ of Sex Offenders. 

.. 

.. 

.. 

.. 

.. 
• 

1983 National Seminar - Advanced Interpretation of the MMPI . 

1984 Northwest Treatment Associates Workshop - Evaluation and Treatment 
of Sex Offenders. 
Irwin Dreiblatt's Workshop - Dynamics and In-Community Treatment 
of Offenders . 
Harborview Hospital Sexual Assault Center Course - Child Sexual Assault. 

1985 Judith Becker/Hichael O'Brien Workshop - Evaluation and Treatment of 
Adolescent Sex Offenders. 

1986 Menninger Foundation's Villages Program - Dynamics of Child Sexual Abuse. 
Nicholas Groth's Forensic Mental Health Associates Workshop - The 
Treatment of Sexual Assault Offenders and Victims. 

1987 Eugene Porter's Workshop -Victim to Vic.timizer . 
Eastern l-1ontana College - Sexual Assault of Children and Adolescents· 
Montana Department of Justice - Interdisciplinary Conference on 

. rO/ Child Sexual Abuse • 
,ct:Ji' ~S 

EXPERIENCE 
{~T~n Clinical Years 

~~n Years of Specialization in Sex Offender Evaluation and Treatment 

.. INVITED PROFESSIONAL PRESENTATIONS 

• 

.. 

.. 

• 

Advanced l-~I Interpretation Strategies 

Typologies and Family Dynamics of Adult and Adolescent Sex Offenders 

AWARDS AND RECOGNITION OF ACHIEVEMENT 
Montana Nental Health Association, Montana Council of CHHC Boards, and 
Montana Department of Institutions - 1981 Outstanding Direct Service Provider 

Montanans for Children, youth and Families, Inc. President _ 1979 to Prescnt 
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February 7, 1989 

STATE JUDICIARY COMMITTEE 
MONTANA STATE CAPITOL 
HELENA, MONTANA 59601 

Dear Senators; 

I am a detective for the Lincoln County Sheriff's Department. As 
a detective, I have been dealing with sexual assault and abuse 
cases since 1980. 

In 1988 it was reported that Lincoln County was number three (#3) 
in total number of reported sexual crimes for the state. Per 
capita, that made us #1. 

I can personally tell you that in almost every case where I have 
entered the suspect's residence, pornography was around in one 
form or another. 

In speaking with Joanne Serna, of our Mental Health Office, she 
related to me that the majority of her juvenile victims have told 
her that the suspect in their individual case was using 
pornography. 

I had the opportunity to attend an FBI sex crimes profiling class 
in November of 1987. They showed several cases on sex crimes, 
and all involved pornography in some way. They are convinced, 
and assured us that porn is involved with these sex crimes. 

After seeing these victims and suspects, along with porn year 
after year, I can assure you there is a direct connection. 
People read the stories, or see the porn movies, and believe what 
they see and read. Their one purpose in life will be to fulfill 
the fantasy that they have received from this material. I have 
seen this happen in Libby. 

I have heard people say, "We are giving up our rights if we vote 
in an anti-pornography law". But, I ask you, wouldn't you give 
up your right to buy porn if it could possibly save one child 
from being a victim, or one more person from becoming a suspect? 

I have also had people ask me, "Why do you want another law to 
enforce when you can't stop the problem?" Well, they may be 
right. The law may not stop porn worldwide, but it will help in 
the State of Montana. We have many laws; laws against theft, 
murder, and drugs. We will probably never stop these crimes, 
including drugs, but by making drugs illegal we can keep it out 
of some of our kids' hands. If we can do this then the law is 
worth the trouble. This includes the pornography laws. 
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Senate Judiciary Committee 
Page 2 

February 7, 1989 

There is a lot I could write about sex crimes and pornography, 
but I know you are busy. I wish 1 could have testified in person 
but could not make it due to commitments in court. 1 would like 
to help you to see, feel and understand about the victims we deal 
with. It is hard to understand unless you see it first-hand. 
But believe me when I say pornography is connected to these sex 
crimes, and I believe it is the fuel that feeds the fire. 

I urge you to vote for and support the anti-porn laws. 

Sincerely, 

JJ~ AW~ 
Lt. Donald H. Bernall 
Lincoln County Sheriff's Department 



February 7, 1989 

STATE JUDICIARY COMMITTEE 
MONTANA STATE CAPITOL 
HELENA, MONTANA 59601 

Dear Senators; 

I would like to talk to you about the Nude Dancing Law, which is 
before you. 

In 1987 a group of nude dancers came to Libby, Montana, from out 
of state. 1 was asked to check on the situation to make sure it 
complied with city, county, and state laws. 

After arriving, I found that our laws are so vague there was 
nothing I· could do. While there, I observed three individuals I 
had previously dealt with on sexual crime investigations. This 
nude dance was being held in a bar, where everyone I saw was 
consuming alcohol. As I left that night, I fully expected to be 
called back to work on another sexual assault. I felt they were 
turning 150 to 200 sexually aroused men whose judgement was 
impaired by alcohol loose in our community. 

I feel we have enough problems with sexual abuse and assaults, 
without arousing these people with nude dancers and alcohol. I 
believe anyone can see how someone who is already disposed 
towards a sexual crime can be excited to the point of fulfilling 
that crime by this type of activity. 

Sincerely, 

J~~ 
Lt. Donald H. Bernall 
Lincoln County Sheriff's Department 
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ADDRESS REPLY TO 
UNITED ST A TES ATTORNEY 
AND REFER TO 
INITIALS AND NUMBER 

'. 

Mrs. Larry Anderson 
172 Pioneer Road 
Libby, Montana 59923 

Dear Mrs. Anderson: 

SEJt~TE JUDtClARY _ 

U.S. Department of Justice EY.~i ;::{T NO. / !,J,j2, 6 
DinE.. ~-q-?9 

United States Attorney 
District o/Montana 

Post Office Box 1478 

Billings, Montana 5910J 

october 7, 1987 

9iU. MO. SB 30/1( ~ 

406/657.6101 

FTS/585·6101 

Reference your excellent letter dated october 5, 1987, regarding 
pornography and its relationship to sexual abuse. 

The best suggestion that I can make is contact and lobbying with 
the Montana legislative body to enact strong and legal 
anti-obscenity statutes. The best example of this is House Bill 
1171, enacted in the state of North Carolina with an effective 
date of July 11, 1985. I have enclosed an article which describes 
some of the lobbying efforts in getting that legislation enacted. 

Another suggestion I can make is to become active in those 
organizations opposed to obscenity. I would particularly 
recommend Citizens for Decency Through Law, Inc., 2331 west Royal 
Palm Road, suite 105, Phoenix, Arizona, 85021, telephone number 
602-995-2600. 

PD:mah 
Enc. 
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Montana Citizens for DecencyBfll~ugh La~T, lIu: 
P.O. Box 1202 • Libby, Montana 59923 • (406)293-5426 

February 9, 1989 

Senate Judiciary Committee, 

RF:: S.B. 307 
S.B. 342 
S.B. 263 

58 3o'1~ 

Because of the values upon which this nation was founded, there is a need for 
the bills under consideration. In this nation the laws exist for the good of 
all the people rather than people existing for the good of some legal principle 
at the expense of the people. OUr forefathers did not die at Valley Forge to give 
someone the right to sell and exploit people sexually for financial gain and then 
hide behind a false claim that this is what freedom in America is all about. 

S.B. 307 is patterned after similar laws now on the books in progressive states, 
counties and cities since 1973. According to the U. S. Attorney General's Report 

, , .. -. on Pornography these laws have not been a threat to a serious publication in any 
library. In putting together that report, they heard many cries of inflammatory 
rhetoric and accusations of censorship, but finally evaluated those who issued 
such cries as people with "phantom fears". (page 22) This law strikes at organized 
crime, which produces 90% of this material, and at those of similar thirst for money 
who recruit and exploit young people to be their victims for prostitution and drug 
abuse in order to make such material. A long chain of abuse and victims follows, 
which includes the rapist who believes the "Rape Myth" that women really want' to be 
raped, as well as the woman or child who becomes the target of sexual abuse to 
fulfill the empty bottomless fantasy of pornography. (pgs.291,284) 

S.B. 342 will put soft-core pornography behind the counter out of reach of minors. 
This would be a logical move in the mind of anyone concerned about children 
picking up magazines off the racks and getting an eye-full of sexual education 
from Playboy's, Penthouse's or Hustler's pro-homosexual, pro-A.I.D.S. life style. 
Every community has stories of young boys standing in front of easily accessible 
pornography racks fondling themselves. By law these magazines cannot be 
prohibited from sale, but citizens have the right to restrict the location of 
their sale so that children cannot pull them fram the racks. 

S.B. 263 will restrict nude dancing and stripping in establishments which sell 
alcohol. Such activity sets a negative community standard and recruits its 
strippers fram among our children and the children of our neighbors. It is 
common knowledge that prostitution is a large part of that business as a natural 
by-product of situations where people are inVOlved with the lowered inhibitions of 
intoxication and sexual arousal. 
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DATE 

9!U.. ItO. 
I encourage you to make your evaluations with an intellectual study of the u.s. 
Attorney General's Report. Consider Dr. Dietz's comments in that report as he 
argued for pornography at the start of the hearing and then reversed his position 
180' degrees by its conclusion. Listen to the cries of the victims and the cries 
of those who cannot cry any longer. The decision handed down by you and your 
influence in this matter will be a determining factor in the lives of many young 
people and families of our state in the years to corne. 

Thank you for your service, 

C-l--"-'~ 

Terr~ks, Vice-President of Montana Citizens for Decency through Law 
662'~~ Creek Rd. 
Libby Mt. 59923 , 
(406) 293-6629 



Bruce Crippen 
Senate judiciary Committee 

SlHATE JUDtCIARY 
[):.ii LaT NO. I(,J p, ? I 
DATE.. e< - q-&'-9 _ 
.. NO. 513 ~r..a:zj 

Two years ago I learned that my two youn boys had been sexually molested and sUJ 
jected to pornographic material. 

For quite sometime I felt that somthing was yery wrong with my kids but I coul -
nit find out what it was. On January 21st, 1987 I found out that the yoong man up the str
eet from us and who babysat occasionally was using them sexually. He was a brother to twl 
of their playmates. 

I learned of this molestation inadvertently from my youngest son. He had drawn 
a dirty picture and put it in the head of his boy scout survival knife. He couldn't get I 
the top off and had brought it to me to unscrew. When I had loosened it and was going to 
take it off he started screaming and crying, grabbed the knife and took something out of i 
and threw it in the garbage. Of course I retrieved it and when I saw it and started to 
question him it all came out. He was taking turns using them after they had gone to bed.I' 
I took them to the Dr. and had them examined. They were tested for V.D. and the oldest b 
had contracted gonnar~ha from him. They we~e both given a very painful shot, and it took 
them almost an hour before they could even walk. I' 

I asked my youngest boy where he had seen pictures of that nature that he cou 1 

draw something like that and he said that the young man in question had shown them dirty 
books and done things to them. I 

We contacted the pol~ee and the man was arrested, held in jail for about two 
weeks and released. His trial was delayed and postponed for a year and then dismissed on 
lack of evidence. 

I just can't stress strongly enough the need to ipass strong and enforcableJ 
laws against pornography. To ban and eliminate a very definite link between sexual crim 
and the influnce of pornographic material. 

I might add that the young man that molested my boys went on to molest a 4 I' 
year old boy while he was waiting to go to trial for mine. That went on after his case 
was dismissed and he was caught again, jailed, tried and sentenced to 10 years in jail. 
Five of which was suspended. I 

I 
7lt~?/~2~1 

I 
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TO: 

FROM: 

DATE: 

RE: 

Senate Judiciary Committee 

Carl A. Hatch 
97 Meadow Drive 
Helena, MT 59601 
telephone: 442-7830 (office) 

442-2353 (home) 

February~, 1989 

Senate Bills 307, 342, 263 

Honorable Senators: 

I urge passage of Senate Bills 307, 342 and 263 into 
law. As the parent of five daughters and a son, ages 19 to 
10, I am concerned with what I see as an increasing exposure 
to pornographic violence. Obscene material, productions, and 
films are flooding society, and we are drowning. in a sea of 
filth. These bills will help to stem the flood. "Smut 
peddling" has become big business in this country. The 
harmful and addictive nature of pornography is documented. 

In Montana we have become leaders in protecting the 
environment, our air, water and resources, from exploitation 
and pollution; we see the value to life and limb to require 
occupants of motor vehicles to wear seat belts. Surely we 
can lead in protecting our citizens from patently offensive 
depictions or descriptions of sexual conduct and abuse. 

These bills do not limit or prohibit legitimate free 
speech or expression. They state in no uncertain terms what 
we in Montana consider as obscene and what kind of society we 
are. 



Psychologists discount post-abort.ion tl 
pie, Wllcol .. Id, no atudl. h ... dlreclly _pored 
thf RlatiVI ef(GC'lJ on women who cboaM abQrUon 
.. '11111Il00. who decide ... bear In un.lnloe! ehIIcI 
lor ldopIlon, or ralM I child OUI oJ wocIIock, 

In lenerl', '--. Iht .tudIeI do DOl _ lilY 
Julina plychol",lcaIlrluma lllal ean bo lllribulocl 
10 lborUon, ..... Id. 

"II' •• Jur lllallllt.YUI .... jorlI1 oJ WOllIn Ir. . 
DOI/oj", ... exllOrieDet Illy aIpI/ .... 1 problems," 
.. i WIIcox,"MiUIoaa 01 women I .. bovinC lbor, 
Ilona lad " "_ ...... bo I reIIU •• ly bonlan ~ 
dur. both _lIy Ind l"ychoIoaiclUy. II JUaI de
~ 1111'" clrewnllI ..... ..,.,....,...., .... abor, 

Wilcox uid thert' iI "IM oec: •• lonal woman" .'tao 
.... dillicully adjlaU .. emotionally Iller In lbor, 
lion, "bull ... 1 depends an whelhtr ........ "'d ply, 

cboIoalcalp 
lilt lbortion 
lbortIon." 

"UI .... 
dicln1 WlnI 
.......... B, -by. 

Mial Can 
wom •• exp 
lion. 

.. Pall .... 
...... dIacut ........ """ .. Id. 

Prol .... 
on 1IIt.)'III! 
colli .. put. 

Bundy: TV sex violence dangerous LEGALS 

His craving for porno 
grew into bloodlust 

Bundy's 
youth 
strange 

Bun"y is h&H1g In effIgy by R •• gan im/»,
SOfI./Of Jerry Jac~.on in AII.nla. Ga., 
(Ju,irtg , pro-death pen.ty celebration. 

Votto .rt' ur ",ho hav~ bl!<en 10 much influ
encf'd b) \"Iolence In the med.Ll. in particu-

lar pornographic violrn«. art DOt lOme = ~n:,~::~! ;:h~ba~·!!l:: 
It'e'Vo up in r"lula, families And pornocr.· 
ph) ('tin rca("h out and snatch. kid out or 
any hous. toda y .. 

BRIEFS Woman bIshop's approval not unanImous 
Chem weapon. 
prompt response 

WASHI."GTON IAPI - The 
Democratic ChairmaD ot IIw 
Stnal. f_,n 1IeIo_ 
CummiUft and j, coc.et\'aliw 
Rrpwbhnn Inc-mbfor .~ .. n. 
'Itt! ., r •. 'li~'· 

club." 
BUI c.ltln IIoVl uld Iho "'y_oOId _ illOo 

libo.a' pohtically. and hal no de&rw lrom a cou ... 
or armint')' Sam. a", concemod by"" dj>on:e, 
while ~rv.tJ~eI hive oppoMd bel' election lim· 
pI~ ............. III.male, 

The Rev. Andrew Mud. nctDr oJ .... Olun:b 01 
lilt A"'·.nl in 1laalOn, .. Id he would nrllbor recotI' 
1U1t the ton5eocrauoo I'lOl' aUo... Harris to cond~t 
r.li,ious. Ifn'~ in biI pariah. 

"I'd uwilt' ttt"f fur Iu." Mead uid. ,delina that 
II "11.,1 tl ••• tlltttll 

Mail 0< bring III the • 
hanck1rlwn facsimik 
no age Iom_. ~ p~rc 

f: X . I'd); t? ' ::L 

;)./Cf/8j 



OHiue of the County Attorney 

TED O. LYMPUS, County Attorney 
JONATHAN B. SMITH, Chief Deputy 
DENNIS J. HESTER, Deputy 
RANDY K. SCHWICKERT, Deputy 
THOMAS J. ESCH, Deputy 
EDWARD CORRIGAN, Deputy 

TO WHOM IT MAY CONCERN: 

Flathead Connty 
Kalispell, Montana 59903·1516 

February 6, 1989 

This letter is written in support of proposed legislation which would 
more stringently restrict both the public dissemination of por
nographic materials and live public nude performances than is the case 
under present law. 

In my upwards of fourteen years as a prosecutor, I have observed that 
in the great majority of crimes involving sexual violence and child 
molestation (both male and female), the offender was influenced by his 
exposure to pornographic materials. In addition to my observations, I 
can sa f el y sa y that th ose of others in the law enf orcment communi t y 
have been similar. Finally, I would ask that you recall Ted Bundy's 
pre-execution declaration concerning the impact of his exposure to 
pornography upon him and its influence upon his spree of violence. 

In conclusion, I earnestly urge favorable consideration of this 
proposed legislation. In my opinion, pornography is not consti tu
tionally protected expression by any rational interpretation of con
stitutional law. 

Thank you for your consideration. 



...... 

.xJM J t JU L1I \;IARY 

nn:BIT HO. 1£ 
MTE. {) -q-~9 
BlU I!IO. 5 P ?; 01 .JJ;t;c 

~he undersigned, being residents of the State of r·lontana, would let it 

be known ·tr-nt we believe that pornography is linked IJIfi th child :"'l.buse, as \'1el1 
• 

'oLS assA-ults upon \'1omen; and men. Because of this we are urging our state 

;]enators and Hepresentatives to vote for strong leg'islatioll in the follovling 

areas: 1. for 8. Hard-Core Pornography Law (Obscenity). 

2. for a Harmful to i1inors Law (restricting access of soft-core 
porno!,;r3.phy to minors in commercia.l esta.blishments J. 

3. for .':1. (:~ommerci:ll Hudi ty IJC1.W (prohibiting commercial nude 
dancinc. 
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i ' SOIATE ARY I, ' I 
I
i CINEMA I VIDEO, INC. v. THORNBURG', N· .. Q!r ~~O /6 f I il 

Cite a.a 358 S.E.2d 383 (N.C. 1987) r.,o,! .li . ~ ~" 

.
1 It was not necess"'Y that plaintiff 320 N,C, 485 .' MTE ~--1' -.PI: .' 
: present evidence as to the exact tempera- CINEMA I VIDEO, INC. dlb/a =F'$o'1 'I 

ture inside the radiation suit in order to Cinema I Video et aI., III NO. -- ':3 ' 

; . 

show an increased risk of overheating. Cj. C;Z b 
~ McCuiston v. Addrcssograph-Multigraph v. 3(/~ I' 

" 

Corp., 308 N.C. 665, 303 S.E.2d 795 (1983) Lacy H. THORNBURG, Attorney 
f (claimant need not measure noise level to General of the State of North 
[ support claim for hearing loss); Gay v. J.P. Carolina, et at, ' 
! Stevens & Co., 79 N.C.App. 324, 339 S.E.2d 

490 (1986) (claimant need not measure con
centrations of dust and toxins to support 
claim for occupational disease due to dust 
and fume inhalation); Lake v. Midwest 
Packing Company, 301 S.W.2d 834 (Mo. 
1957) (claimants need not establish exact 
temperature in workplace to support heat
stroke claim). Evidence that the room 
temperature was 85 degrees and that plain
tiff suffered heat exhaustion while wearing 
a radiation suit which inhibited his body's 
ability to radiate heat is sufficient. 

We are not persuaded by the Court of 
Appeals' attempt to distinguish Fields. 
The Court of Appeals places great reliance 
upon the fact that the claimant in Fields 
labored an entire day in temperatures mea
suring as high as 104 degrees. A ther
mometer reading alone is not dispositive in 
cases of heat-related illness. It is the prov
ince of the medical experts, not the appel
late courts, to determine whether a room 
temperature of 85 degrees may be a factor 
in causing heat exhaustion when all circum
stances, including the type of clothing 
worn, are considered. Cj. T.J. Moss Tie 
Co. 'II. Rollins, 191 Tenn. 577, 235 S.W.2d 
685 (1951) (claimant suffered heat prostra
tion when temperature 85 or 86 degrees; 
death compensable under test similar to 
that in Fields). 

We therefore reverse the Court -vf Ap
peals and remand to that court for further 
remand to the Industrial Commission for 
reconsideration on the present record in a 
manner consistent with this opinion. ' 

REVERSED AND REMANDED. 

NORTH AMERICAN VIDEO; LTD; OF 
DURHAM, d/b/a North American 

Video, et aI., 

v. 
Lacy H. THORNBURG, Attorney 

General of the State of North 
Carolina, et al., 

NORTH CAROLINA ASSOCIATION OF 
FAMILY ENTERTAINMENT 

CENTER, INC. 

v. 
Lacy H. THORNBURG. 

PARKER NEWS, INC., a North 
Carolina Corporation, et al., 

v. 
Lacy H. THORNBURG, Attorney 

General of the State of North 
Carolina, et al. 

No. 49A87. 

Supreme Court of North Carolina. 

July 28, 1987. 

Action was brought for declaratory 
judgment that obscenity laws were uncon
stitutional. The Superior Court, Wake 
County, Bailey, J., denied relief and plain
tiffs appealed. The Court of Appeals, 83 
N.C.,App. 544, 851 S.E.2d 805, affirmed. 
The Supreme Court, Whichard, J., held that 
North Carolina obscenity laws are not un
constitutional as drawn. 

Affirmed. 

Obscenity tp2.5 
Act adopted in 1985 to strengthen ob

scenity laws, protect minors from harmful 
material that does not rise to the level of 
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384 
N

. C
. 

358 S
O

U
T

H
 E

A
S

T
E

U
N

 ltE
P

O
ItT

E
R

, 2d 
S

E
IU

E
S

 

obscenity, and to stop tbe sexual exploita· 
tion and prostitution o

f m
inors is not un

constitutional as draw
n. 

G
.S. §§ 

14-190.1, 
14-190.13, 

14-190.16, 
14-190.17; 

U
.S.C

.A
. 

C
onst.A

m
ends. I, 5, 8, 9, 14; 

C
onst. A

rt. I, 
§ 27. 

O
n plaintiff's appeal as a m

atter of right 
p

u
rsu

an
t to N

.C
.G

.S. 7A
-30(1) and (2) o

f a 
decision o

f a divided panel o
f the C

ourt o
f 

A
ppeals, 83 N

.C
.A

pp. 544, 351 S.E
.2d 305 

(1986), affirm
ing a "Judgm

ent and O
rder" 

entered by B
ailey, J., at tile 8 Jan

u
ary

 1986 
R

egular C
ivil 

S
ession 

o
f S

uperior C
ourt, 

W
ake 

C
ounty. 

H
eard 

in 
the 

S
uprem

e 
C

ourt 9 Ju
n

e 1987. 

K
irby, W

allace, 
C

reech, S
arda, Z

aytoun 
&

 C
ashw

ell by D
avid F

. K
irby and R

obert 
E

. Z
aytoun, R

aleigh, for plaintiff-appellants 
C

inem
a I V

ideo, Inc., et al., N
orth A

m
eri

can V
ideo, L

td., et al. and N
ortb C

arolina 
A

ssociation o
f F

am
ily E

ntertainm
ent C

en
ters, Inc. 

W
lU

tley, C
oley and W

ooten by E
verette 

L
. 

W
ooten, Jr., K

inston, for plaintiffs-ap
pellants P

ark
er N

ew
s, Inc., e

t al. 

L
acy H

. T
hornburg, A

tty. G
en. by A

n
drew

 A
. 

V
anore, Jr., C

hief D
eputy A

tty. 
G

en., 
E

dw
in 

M
. 

S
peas, 

Jr., 
Sp. 

D
eputy 

A
tty. G

en., and T
hom

as J. Z
iko, A

sst:A
tty

. 
G

en., R
aleigh, for defendants-appellees. 

N
ortb C

arolina C
ivil L

iberties U
nion Le

g
al }'oundation by W

illiam
 G

. S
im

ps,,·, Jr" 
G

reensboru, 
i>

lllJ 
M

. 
Jackson N

ichols, R
a

leigh, am
icus curiae. 

N
o

rtb
 C

arolina A
cadem

y o
f T

rial L
aw


yers, P

H
E

, Inc., and P
hilip H

arvey, W
ash

ington, D
.C

., 
by D

avid S. 
R

udolf, 
C

hapel 
H

ill, and B
ruce J. E

nnis, W
aslU

ngton, D
.C

., 
am

ici curiae. 

W
H

IC
H

A
R

D
, Justice. 

P
laintiffs brought tbis declaratory judg

m
ent action seeking to have am

endm
ents 

to N
ortb C

arolina's obscenity law
s declared 

facially unconstitutional and fu
rtb

er seek
ing to enjoin defendants from

 enforcing tbe 
statu

tes against tbem
. 

T
hese am

endm
ents 

w
ere enacted on 11 Ju

ly
 1985 as H

ouse B
ill 

1171, entitled "A
N

 A
C

T
 T

O
 S

T
R

E
N

G
T

H


E
N

 T
H

E
 O

B
S

C
E

N
IT

Y
 L

A
W

S, 
T

O
 

PR
O

-

T
E

C
T

 M
IN

O
R

S
 FR

O
M

 H
A

R
M

F
U

L
 M

A
T

E


R
IA

L
 'tH

A
T

 D
O

E
S 

N
O

T
 R

IS
E

 TO
 

T
H

E
 

L
lcV

E
L

 O
F' O

U
SC

E
N

IT
Y

, A
N

D
 TO

 ST
O

P 
T

H
E

 
S

E
X

U
A

L
 

E
X

P
L

O
IT

A
T

IO
N

 
A

N
D

 
P

IW
S

T
lT

U
T

lO
N

 O
F

 M
IN

O
R

S
." 

T
his bill 

am
ended N

.C
.G

.S. 14-190.1, repealed N
.C

. 
G

.S. 14-190.2, and added N
.C

.G
.S. 14-190.-

13, -lU
O

.W
, and -lU

O
.17. 

'I'hese provi.ions 
becam

e effective 1 O
ctober W

1:>5. 

O
n 30 S

eptem
ber 1985 plailltiifs in case 

8:iC
V

::i6750 (C
illem

a I 
V

ideo) filed a 
C

O
U

l

plaint 
and 

m
otions 

for 
injunctive 

relief 
from

 tbe enforcem
ent o

f the .tatu
tes, nam


ing as defendant.; N

orth C
arolina's A

ttor
ney G

elleral and the di.trict attorneys for 
each judicial district of the state. 

Plain
tiffs alleged th

at because they "are in the 
business o

f selling and renting v ideo tapes, 
including tapes w

hich arc sexually explicit, 
they w

ill 
be the targ

et o
f defendants' in

tended 
enforcem

ent 
o

f 
N

.C
.G

.S. 
sees. 

14-190.1, 
14-190.13, 

14-190.16, 
and 

14-190.17." 
T

hey claim
ed th

at these stat
utes abridge their rights and the rights o

f 
their 

custom
ers 

under 
tbe 

first, 
fifth, 

eightll, nintb, and fourteenth am
endm

ents 
to the U

nited S
tates C

onstitution and arti
cle I, sec. 27 o

f the C
onstitution of N

ortb 
C

arolina. 
P

laintiffs 
furt.her 

alleged 
tb

at 
the 

am
ended statu

tes are 
vague in 

their. 
terllls and substantially overbroad. 

Plain
tiffs 

have averred, 
as 

irreparable 
injury, 

the prospect o
f severe finanC

ial loss o
r ruin 

and pj}s~i}}h: 
C

[1
ilH

U
;'.j .tJro~)CtutjOJl p

en
d

in
g

 a 
determ

ination 
o

f 
tlle 

case 
on 

its 
m

el'its. 

O
n 

2 
O

ctober 
1985 

plaintiffs 
in 

C
ase 

85C
V

S1796 (P
arker N

ew
s) 

filed 
a 

sim
ilar 

com
plaint in superior court, W

ayne C
ounty. 

P
laintiffs in case 85C

V
S68f,o (N

orth A
m

eri
can 

V
ideo) 

filed 
a 

com
plaint 

in 
superior 

court, 
W

ake 
C

ounty, on 
3 

O
ctober 

1985, 
and 

plaintiffs 
ill 

case 8()C
V

S807I 
(N

ortb 
C

arolina 
F

am
ily 

E
ntertainm

ent 
C

enter, 
Inc.) filed tbeir com

plaint ill superior court, 
W

ake 
C

ounty 
on 

1[) 
N

ovem
ber 

1985. 
T

hese cases also challenged 
the 

constitu
tionality o

f the statu
tes cited above. 

In 
an 

order filed 
3 

O
ctober 

1985 
tbe 

tem
porary restraining orders prayed fo

r in 
cases 85C

V
S6750 and 85C

V
S6850 w

ere is
sued, pending a hearing on plaintiff's m

o-

C
IN

E
M

A
 I V

ID
E

O
, IP:C

. v. T
H

O
R

N
B

U
R

G
 

N
.C

. 
385 

C
ite .. 358 5.E

.ld 383 (N
.C

. 
1981) 

tions for prelim
inary injunctions. 

T
he m

o-
305 (1987). 

Ju
d

g
e B

ecton concurred in p
art 

tions for prelim
inary injunctions w

ere de-
. and dissented 

in
 part. 

P
laintiffs appeal_ 

nied, how
ever, on 4 O

ctober 1985. 
Plain-

F
or the reasons stated

 in tbe opinion by 
tiffl! tben sought appellate review

 o
f tbe 

Johnson, J., the decision o
f tile 

C
ourt o

f 
denial o

f their m
otions for prelim

inary in-
A

ppeals 
is 

affirm
ed. 

A
s 

stated 
in

 
tb

at 
junctions by filing petitions for a w

rit of 
opinion, 

"1!Yr 
opinion is. 

lim
N

ed 
to-4he 

certiorari, 
a 

w
rit 

o
f supersedeas, 

and 
a 

constitutionality o
O

h
, sta

tu
te, lU

I d
ra

ym
 

tem
porary stay w

ith the C
ourt of A

ppeals. 
a.zuLwe 

!Jaw
 

no 
ba"is fo

r g
e

cid
illll 

tiJe 
T

hese petitions 
w

ere denied, 
and 

tbe ac-
constitutionality o

f the prese!!.!...!!:l!J!!~ 
tions proceeded in tile trial court. 

-£iD
riSoJTli.il.sliifiil'es ~

l
!
L
S
W
i
G
4
.
"
 

C
l
n
e
m
a
r
V
i
~
T
h
o
r
n
b
u
r
g
,
 

83 
N

.C
. 

A
pp. 544, 

552, 
351 S

.E
.2d 305, 311 (1986) 

(em
phasis in original). 

F
act situ

atio
n

s.!!! 
readily conceivable in w

hich tbe statu
tes a~ 

~
u
e
,
 if im

properly l!PI!lied, 
w

ould be ~n
constitutjQ

w
ll. 

C
ircum

spect application is 
th

u
s advisable. 

M
ere 

potential for over
breadth is 

not dispositive, 
how

ever; 
"tb

e 
overbreadtb 

involved 
[m

ust] 
be 

'substan
tial' 

before 
the 

statu
te 

involved 
w

ill 
be 

invalidated on its face." 
N

ew
 Y

ork v. F
er

ber, 458 U
.S. 747, 769, 102 S.C

t. 8848, 3361, 
73 L

.E
d.2d 1113, 1130 (1982). 

T
he statu

tes 
here, w

hile potentially beyond constitution
al bounds if im

properly applied, are n
o

t so 
substantially overbroad as to require C

O
D



stitutional invalidation on tbeir face. 

D
efendants filed 

tileir answ
ers and m

o
tiO

llS 
fo

r 
sum

m
ary 

judgm
ent 

in 
cases 

85C
V

S6750 and 8i)C
V

SG
H

i)0 on 23 O
ctober 

1985 and in case 85C
V

81796 on 1 N
ovem


ber 1985. 

O
n 5 N

ovem
ber 19l15 plaintiff in 

case 85C
V

S1796 filed a m
otion for sum

m
a

ry judgm
ent on its. prayer fo

r a perm
anent 

injunction. 
'I'his m

otion w
as denied. 

O
n 

5 D
ecem

ber 1985 plaintiffs in 
case 

85C
V

S1796 m
ade a m

otion to rem
ove and 

continue tbe case in 
W

ake 
C

ounty. 
T

he 
m

otion 
W

'olS allow
ed on 20 D

ecem
ber 1985. 

B
y consent o

f tbe 
parties all 

four cases 
w

ere consolidated. 
In 

an 
order filed 

13 
Jan

u
ary

 
1986, 

defendants' 
m

otions 
for 

sum
lllary 

judgm
ent 

w
ere 

granted 
and 

plaintiffs' 
com

plaints 
w

ere 
dism

issed. 
P

laintiffs appealed. 

T
he C

ourt o
f A

ppeals affirm
ed the 8um


m

ary judgm
ent holding the statutes consti

tutional under both til<! N
orth C

arolina and 
U

nited S
tates C

onstitutions. 
C

inem
a I v. 

T
hornburg, 

83 
N

.C
.A

pp. 
544, 

351 
S

.E
.2d 

A
F

F
IR

M
E

D
. 
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3 
w

an 
748 

A
C

IF
IC

 R
E

P
O

R
T

E
R

, 2d S
E

IU
E

S
 

-
-
<
!
.
-
~
 
,lIB

 
" 

S
T

A
T

E
 v. 

K
A

M
 

373 
C

I"; .. 74/1 i'.ld
 372 (H

ow
alt 

I''')
 

.. .. .. 
i
:
"
;
*
~
~
 

H
aw

aii 

[8] 
U

nlike 
R

adford 
John 

R
am

ones, 
K

u
rt L

ance N
elson w

as subjected to ques
tioning m

ore than once. 
H

e w
as initially 

questioned by O
fficer M

nriboho on C
hrist

m
as D

ay about harassing calls received by 
tw

o 
m

inisters. 
A

rm
ed 

w
ith 

infonnation 
about threatening calls received by o

th
er 

persons uncovered by the telephone com
pa

ny in the interim
, M

nriboho returned tw
o 

days later w
ith an

o
th

er officer, and they 
subjected the defendant to fu

rth
er interro

gation. 
T

his w
as h

ard
ly

" th" sam
" interro

gation" conducted on C
hristm

as D
ay. 

T
he 

officers h
ad

 new
 inform

ation regarding dif
feren

t offenses, and it w
as incum

bent upon 
them

 to "M
irandize" the defendant again. 

S
ince th

e statem
en

ts and o
th

er evidence 
suppressed by the circuit co

u
rt w

ere pro
cured from

 the defendant through custodi
al interrogation in violation o

f the protec
tions guaranteed by the H

aw
aii C

onstitu
tion's 

privilege 
ag

ain
st self-incrim

ination, 
w

e affirm
 the circuit court's order o

f sup
pression. 1

I 

S
T

A
T

E
 o

f H
aw

all. P
lalntltr-A

ppellee. 

v. 

B
rian

 K
A

M
. D

e(endant.-A
ppellant. 

S
T

A
T

E
 o

f H
aw

aH
. P

laintiff-A
ppellee. 

v. 
D

eb
o

rah
 C

O
H

E
N

. D
efendant.-A

ppellant. 

N
olo 11861. 11949. 

S
uprem

e C
o

u
rt o

f H
aw

aii. 

Jan
. 8, 1988. 

C
lerks a

t adult bookstores w
ere con· 

victed 
in 

the C
ircuit C

ourt o
f prom

oting 
pornographic ad

u
lt m

agazines, and they ap
pealed. 

T
he S

uprem
e C

ourt, 726 P
.2d 268, 

reversed 
and 

rem
anded. 

O
n 

rem
and. 

10. 
W

e dD
 n

o
t find II neecasary toO dlscu .. "the 

clerks w
ere con victed in the D

istrict CoOt!". 
F

irst C
ircuit, H

onolulu C
ounty, Jam

es D
P

 
nenberg, 

J., 
o

f 
prom

oting 
pornognr'.JC

 
ad

u
lt m

agazines, and they appealed. 
Tht 

S
uprem

e C
ourt, H

ayashi, J., held that: C.J 
clerks a

t adult bookstores had standing to 
assert privacy rights o

f their custom
en :. 

Jlurchase sexually explicit adult m
at<rW

!.. 
and 

(2) 
statu

te 
prohibiting 

prom
oti"D

 cJ 
pornographic adult m

agazines infringed 010 
custom

ers' 
rig

h
t 

to 
privacy 

under 
S
~
 

C
otlstilution. 

R
eversed. 

1. C
onH

titutional L
aw

 41=>42.3(1) 
C

lerks a
t adult bookstores w

ho w
ert 

being 
prosecuted 

for 
prom

oting 
pom

> 
graphic :ldult m

agazines had standLoi II 
assert privacy rights o

f persons wish~,g III 
buy 

pornographic 
m

aterial. 
U.s.c..\. 

C
onst,A

m
end. 1; 

C
onat. A

rt. 1, § 6. 

2. C
o

n
stitu

tio
n

al L
aw

 ~
9
U
.
4
(
1
)
 

S
tate m

ay not prohibit individualll'lIlo 
possessing o

r view
ing pornographic n

atO
 

als 
in 

privacy 
o

f his 
o

r her ow
n hv:'4 

U
.S.C

.A
. 

C
onst.A

m
end. 

1; 
C

oIlllL
.A

n. I. 
§ 6. 

3. C
o

n
stitu

tio
n

al L
aw

 41=>18. 82(7) 
H

aw
aii 

C
onstitution 

affords 
1t~:S 

g
reater privacy rig

h
ts than federal right ~

 
privacy, 

and 
H

aw
aiian Suprem

e Court iii 
thus n

o
t bound by U

nited S
tates S

u
p
~
 

C
ourt precedents, 

b
u

t m
ay give b

~
f
 

privacy protection than that given by f ~
 

era! C
onstitution. 

U
.S.C

.A
. C
o
n
s
~
 

1; 
C

onsL
 A

rt. 1, § 6. 

4. C
o

n
stitu

tio
n

al L
aw

 41=>82(10) 
P

ersonal decision to read or view p:r
nographic m

ateria! in privacy of one', o
n

 
hom

e is entitled to protection under H&n.i. 
C

onstitution ag
ain

st governm
ent inttrl~ 

ence. 
C

ons t. A
rt. 1, § 6. 

5. C
o

n
stitu

tio
n

al L
aw

 41=>48(1. 3) 
E

very enactm
ent o

f legislature ia pn
sum

ptively constitutional, and party cW


lenging statu
te h

as burden of ahow
w

. a,;. 
leged 

unconstitutionality 
beyond 
~
 

able doubt. 

frull .of the polsonD
us troc" doctrine. 
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" 
C

onstitutional L
aw

 41=>82(10) 
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com
pelling state interest. 

T
herefore. 

un-
O

bscenity 41=>2.5 
less 

the S
tate can 

point to a 
com

pelling 
jiL

alll.le prohibiting prom
otion o

f P
l!m

D
:. 

governm
ent interest, the rig

h
t to privacy is 

~
~
 adult m

agazines violated purchas-
infringed upon b

y
 th

e prohibition ag
ain

st 
~:.' n

g
 It under State'C

O
riSt:itution to us!: 

the sale o
f sexually explicit ad

u
lt m

aterial. 
~'''c 

item
s in 

privacy 
o

f 
their 

hom
es. 

S
ince a person has the rig

h
t to view

 porno
HRS § 712-1214(1)(a); 

C
onsL

 A
rt. 1, 

§ 6.' 
graphic 

item
s a

t hom
e, 

there necessarily 

Syllabus by the C
ourt 

1. 
freedom

 o
f speech and o

f the press 
-in

 gener-oli. 

2. 
A

 penni statu
te is vague if a per

....., of ordinary intelligence cannot obtain 
.:! adequate description o

f the prohibited 
rot.duct o

r how
 to avoid com

m
itting illegal 

&
.CU

. 
O

verbreadth occurs if the disputed 
~~tute proscribes illegal as w

ell as protect
_04 first A

m
endm

ent conduct. 

. 3. 
A

lthough the question o
f standing 

,"
',\4

 not 
raised 

by 
the 

parties, 
appellate 

'''''JrU
 are 

under an
 obligation 

to insure 
::..t they have juriddiction to h

ear and de
k:m

ine each case. 

4. 
A

s 
the 

ultim
ate 

judicial 
tribunal 

-'l!.; rm
al, unreview

able authority to inter
~
 and enforce the H

aw
aii C

onstitution, 
.... are free to give broader privacy protec
~
 Ila.n th

at given by the federal constitu-
~
 

. 
5. 

T
he H

aw
aii C

onstitution m
u

st oe 
«eauued w

ith due reg
ard

 to the intent o
f 

;.;., 
fram

ers 
and 

the 
people 

adopting it.' 
n.. fundam

ental principle in interpreting a 
~:;':.Ilitutional provision is to give effect to 
.:w

t intent. 
. 6. . A

 com
pelling state in

terest m
u

st 
Q;~l before the governm

ent m
ay intrude 

~
 those certain highly personal an

d
 inti. 

..... :e ~ffaira o
f a person's life. 

T
he person-

4! &.c' .. ion, therefore. to read o
r view

 por
lII(T

Io
p

h
i( m

aterial in the privacy o
f one's 

V
O

l> IlO
m

e m
ust b

e afforded the protection 
t~ L'>t H

aw
aii C

onstitution article I, aeetion 
• ~
 governm

ent interference. 

t 
T

he H
aw

aii S
tate C

onstitution arti
:Glt I. &

«tion 6, dem
ands the show

ing o
f a 

.. 
4 

an •• r1ler appeal, 
w

e vacated A
ppellants' 

-"",Io
n

s because .of the trial C
D

urt's failure toO 
~
 inllructloQ

l .on the necessity fD
r the ju

ry
 

.. 4ncnnlne 
the 

prevailing com
m

unity llan
C001b ... obscenity, 

A
ppellants had also ehal· 

~
 

the 
constitutiD

nality 
.of 

H
R

S
 

follow
s a correlative rig

h
t to purchase su

ch
 

m
aterials for this personal use, o

r th
e u

n


derlying 
privacy 

rig
h

t becom
es 

m
eaning· 

less. 8. 
E

very 
enactm

ent 
o

f 
the 

H
aw

aii 
L

egislature is presum
ptively constitutional • 

and the p
arty

 challenging a statu
te has th

e 
burden of show

ing th
e alleged unconstitu· 

tiouality beyond a 
reasonable doubt. 

Jack
 F. 

S
chw

eigert, H
onolulu (M

yel' C. 
S

ym
onds w

ith him
 on the briefs), for de

fendants-appellants. 

, E
dw

ard C
, K

em
per and D

aniel R
. F

oley, 
for A

m
erican C

iv. L
iberties U

nion o
f H

a
w

aii, H
onolulu. on am

icus curiae brief. 

L
ila B

. L
eD

uc, D
eputy P

ros. A
tty

 .• H
ono

lulu, fo
r plaintiff-appellee. 
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, 
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A
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G
E
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d
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D
efendants-A

ppellants 
B

rian 
K

am
 

and 
D

eborah C
ohen (collectively "A

ppellants") 
appeal th

eir convictions for prom
oting p

0
r

nographic ad
u

lt m
agazines under H

aw
aii 

R
evised 

S
tatu

tes 
(hereinafter 

"H
R

S
") 

§ 712-1214(1)(a) 
(1985).1 

A
t trial. 

A
ppel· 

Iants 
had 

presented 
experts 

plU
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public 
opinion surveys to prove th

at the m
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ere not obscene. b

u
t P

laintiff-A
p

pellee S
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aii (hereinafter "S
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agazines to
 ahow
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at the explicit sexual content w
as porno

graphic., A
ppellants contend that 1) H

R
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§ 712-1214(1)(a) 
.on 

vagueness. 
.overbreadth,' 

and privacy grounds, but w
e declined toO rule .on 

those issues then and Instead rem
anded the c.uc 

fD
r a new

 trial. 
See S
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" v. K

Ilm
, 68 H

aw
. -

.
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,.ll10STATE of Oregon, Petitioner 
on Review, , 

v. ' 

Earl A. HENRY, Respondent 
on Review. 

ee 31-300; 31-301; eA A26439; 
se S32941. 

Supreme Court of Oregon. 

Argued and Submitted Oct. 8, 1986. 

Decided Jan. 21, 1987. 

Defendant was convicted in the Circuit 
Court, Deschutes County, John N. Copen
haver, J., of dissemination of obscene mate
rial, and he appealed. The Court of Ap
peals, 78 Or.App. 392, 717 P.2d 189, re
versed, and appeal was taken. The Su
preme Court, Jones, J., held that obscene 
expression is protected speech under Ore
gon Constitution, and thus, statute making 
dissemination of obscene material a crime 
is unconstitutional. 

Affirmed. 

Obscenity <P2.5 
Statute making dissemination of ob

scene material a crime is unconstitutional, 
as obscene expression does not fall within 
any historical exception to plain wording of 
Oregon Constitution that no law shall be 
passed restraining expression of speech 
freely on any subject whatsoever; dis
agreeing with Roth v. United States, 354 
U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498; 
Chaplinsky v. New Hampshire, 315 U.S. 
568, 62 S.Ct. 766, 86 L.Ed. 1031; rejecting 
State v. Jackson, 224 Or. 337, 356 P.2d 495. 
Const. Art. 1, § 8. 

Stephen F. Peifer, Asst. Atty. Gen., Sa
lem, argued the cause for petitioner on 
review. Dave Frohnmayer, Atty. Gen., 
James E. Mountain, Jr., Sol. Gen., and Vir
ginia L. Linder, Asst. Sol. Gen., Salem, 
filed the petition for review. 

Timothy J. Sercombe, of Harrang, Swan
son, Long & Watkinson, Eugene, and Rex 
Armstrong, Portland, argued the cause for 
respondent on review. On the response to 
the petition for review with Mr. Armstrong 
was Edward E. Hi1l, of Larry O. Gildea, 
P.C., Eugene. ' , , 

Before PETERSON, C.J., and LENT, 
LINDE, CAMPBELL, CARSON, and 
JONES, JJ. 

...u.l~ONES, Justice. 

Shortly after defendant Earl Henry 
opened an adult bookstore in Redmond, 
Oregon, a search warrant was issued by a 
Deschutes County district judge which re
sulted in the seizure of almost the entire 
inventory of the store, including 73 maga
zines, 142 paperback books, seven newspa
pers, nine films, one film projector, six 
decks of playing cards, an additional six 
periodical magazines, and various business 
records. Defendant was charged with dis
seminating obscene material and posses
sion of obscene material with the intent to 
disseminate under ORS 167.087, which pro
vides in pertinent part; 

"(1) A person commits the crime of 
disseminating obscene material if the 
person knowingly makes, exhibits, sells, 
delivers or provides, or offers or agrees 
to make, exhibit, sell, deliver or provide, 
or has in his possession with intent to 
exhibit, sell, deliver or provide any ob
scene writing, picture, motion picture, 
films, slides, drawings or other visual 
reproduction. ,', 

;'(2) As used in subsection (1) of this 
section, matter is obscene if: " 

(a) It depicts or describes in a patently 
offensive manner sadomasochistic abuse 
or sexual conduct; , ' 

(b) The average person applying con
temporary state standards would find 
the work, taken as a whole, appeals to 
the prurient interest in sex; and 

(c) Taken as a whole, it lacks serious 
literary, artistic, political or scientific val
ue." 
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Senator Sam Hofman rn:;!m NO .• If:> plO?,/1 
Df..TE.. ;}. - f/ - ? f 
IilfU 5;3 30 7" ~ 

Pornography erodes the moral values of our SQcl'9t? I L I 
contributes to an ever increasing number of sexual assaults 
against children and women and is far different from the 
"Girlie" magazines so many of us think occupy our newsstands. 

We know that child sexual abuse rose by 175 percent between 
1981 and 1985. We know the rape rate in the United States 
has increased more than 700 percent since 1933. We are aware 
of studies that reveal that 77 percent of child molesters of 
girls admitted initiating the sexual behavior they had seen 
in pornographic displays. We have been told of a Michigan 
State Police study which demonstrated that of 38,000 sexual 
assault cases on file in Michigan 41 percent involved 
pornography just prior to the act or during the act. We 
know of a study released by the University of New Hampshire 
in 1984 that showed that the states with the highest 
readership of pornographic magazines also had the highest 
rape rates. And we know of' Ted Bundy I s admission that 
pornography fueled his murderous rages. 

How much more scientific data do we need before we believe 
what our common sense has been telling us all along? The 
evidence is in and it is overwhelming. The experts, such as 
Doctor Victor Cline, have made it clear: pornography is 
highly addictive; as time goes on rougher and rougher 
material is necessary to get a sexual high; gradually what 
was once awful and shocking becomes acceptable and 
commonplace; and then those who look at pornography begin to 
do the things they have seen. 

There are times when I ask myself "what has happened to 
us?" Why are so many of our young people doing and getting 
involved in so many terrible things? Why are they rushing 
to sell themselves into bondage? Why are they so bent on 
destruction? 

Maybe the answer to those questions is what Plato said three 
centuries before Christ when he remarked: "What is honored 
1n a country will be cultivated there." 

What is it that we honor in this country? 

In 1985 pornographers in America made 8 billion dollars -
more than the legitimate film and record industries 
combined. Up to 20,000 "adult" bookstores and 14,000 video 

i 
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cassette suppliers feed the hunger for more. More than 400 
porno magazines appear annually catering to a growing market 
for kiddie-porn, sadomasochism, incest and Nazi-porn. And 
aO.percent of the retail porn industry is owned by organized 
crl.me. 

What is it that is being cultivated in this country? ~l
Are we providing a lesson in First Amendment ~es or 
conditioning a whole generation with as Jp~ films that 
bombard their consciousness with alternating erotic and 
sadistic images that ultimately lead to pain and difficulty 
for so many of our sons and daughters. 

The time to stop this shameful mess cannot be put off any 
longer. We have fought for our way and quality of life with 
much less evidence to indicate its peril than that which 

...~. threatens so many of those among us because of the spread of 
pornography. 

~ " 
... ~~e=:: c-8"n~t let:. this. eup !HUIIii I hope and pray yaH '[ill lsok 

~ 
. ~upoa. tIns legislaL±oIl fa"!!1 alA-y. 

v-~vrP RS ). f 6! I.! I- fiT "~Sl fiR-V£. -r~c R 13 ,5;:'011 SIB IU1""Y 

'

",','::-1/ l~,.,...,....., _ PH SS I tV ~ )... If Jy S 0- / V / N rr III ~ i;:) 1= tJ P '- &) T H Ir IJ 1/ ~ II 
n u J or ? r 1-1 ell~ L..fJ Iv £N 1=0 ReEME Itr {1-(}-EIYt:.IE5 ;7NP PI?~rGc UJi; 

... THE TtJ/JI-J THfi-T TH£f N€-Sf:) To I'1fl~S 1'101011$/(19 

/9 e.-A E I:;' 1'// Ptl J. B/ fJ-1V D S n- P 13 

P N b )... I V 8. ) '" P e I=} c'£ t .. 
J.... F- r r-H IS C liP f>t9s S. 

Fl-I{ D 

... 



.. ~ ':" {f.:- S8_r!f 
CO~lTTEB ON~~(~-~~~~~~~~·~-~·~_~_·~~~~~/~~~_ 

DATE 

HI-:caS'rER 
~~.--. _. -----

NAME REPRESENTING 

-M-tJ1 .GiJoh~ t. fCi;-f..:...· ___ -¥>-~,-;~.!I!1UI-= ~&v#P: -/!tJ't-OU/l; .> ~woPt--':-=;-;:;-_I_~~---I'--__ 

L£N MVNSIL ---- Llz.&r\i. c:....v ... I\l.5LL c., D. L. )( 
-;-" -r -11-$=-- -=-,--.----.--t--7:7=--It---.£.......::!.....---If----

"uc/rql,C 

x 

y 

(Ple.lse leave (JrC'(J.:..trl.·d slcltement with Secretary) 



.. 

III --'. \ .~ -, .(' ~ ~ ~ /'.---
ll ___ ... ' '(_\.,. 1;1 \. ,I.~ \ 

J,-.. . /) I' 
, -'/-,' .,~. .A."~ '/- 1. • .. " I'/rf/ ·,··V ...... 'I •... j (; I'· '-"~'l ... . 

.. 



) 

.' J~'Ci~) 
'\ . \. ; " .,-, '''\ ') 

fl 

()~I\1 J; ( L'~ -;. iI', ).' ( f , " c'" --1. tL_' __ /\·_' ' __ :' .. _ .-~!l~~!:_·_. !.d;l_ 

<' (" 
) ( \ \, > ' .- • 

1 ----1---__ 4--__ -" 

I 
I. /; h .• ,,- 1\ <; J_ , ' i' ,> ~ 

----~~~. '~,~,.~. ~:~i_LI:~('~,L)'~'·~ _______ ~~--~~~·~·~'·~'~(--~~~I--------1I--------t---------t-----·I"· 

"'1'7 (. . r " . : ,~ I' t ) :~ 7 / • ,.'::' :.' , ' " I' , T ' l .. i", r. ,', _ ! _ 

I" 
I, r / I~ . "/ /' .: / ~ 

I 
i 
i 

__ ~f~1~~_.~Cl~'-'u)~/~Su\-~~/~/~(Ll-------__ -l~IL:~'~]i:G~~~I:S~~~~I'~'~"~·~-(-·L(~.'~<aQ'~Q~'!L(4('------~r_------_t------_t------
L. '( o~.~r « .... -l<:.:{)\"---"-}.-l-{ ...... ;-',......,d"""'l~~---",\_ >, I 
~/)u .. rn. 2) (~j~'T)rI 

';- .' r ·) .. t;. ') .. l .. . .!. \ .' , \ -' . 

"I, '-; . 
., 
l1 i 

I 
I 

-----________ -------1-------- i 



-

.. 
.. 
.. 

• 
-------.-------- r--.-----

• ------- •.. - '----_._ .. 

• 

. //1 ;' 
(1 .... \.. ~"_'" 

a.J1t:fBr 
d~~l ~q~':!>0l f~ 'f e{5 

---------- f------+----t---



COM:.,lTTI::l:: ON 

l>I\'L'l': 

g~-( 
d._-/o -FJ.. 

S*~5 

VISI'rOHS' HI-:GISTER .--.-.-. __ ._-
NJ\M£ REPRESENTING BILL # 

------::Ji~·::-2-7f-,r---=..:.::d-=-=.~~· -t..c.--==:=~;........:~-{-t-=-k~-0~!:!,~ }{-(-~-('-=t-----J--.~JQ.;'J""(-z"2-"-"?-f-=~~~~ 
.J\rJyrr S~1t AeLl) _C?:t }i' (:v'+('\t~~ ___ ._ ~'~.-,. ')( 

~3~c~1~~I~-----4~~-

_~.:.;.:..:..!-!-.~:"":"':"::r---_:--_____ -+....:<;=-e_l:....L- 3 '0. 2~J 
;;!.J,3 jp 
3~r'Z-

----------------+-------
_-----_______ ._ . ___ . _______ . __ ... _____ --'-____ L.-__ --L __ _ 

(P lc.lSC leaVt~ ~r(,~iJrl.'d slclt~m~nt. wi t.h S~cr~tarv\ 




