
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Dave Brown, on March 20, 1989, at 
8:10 a.m. 

ROLL CALL 

Members Present: All members were present with the following 
exception: 

Members Excused: Rep. Kelly Addy 

Members Absent: None. 

Staff Present: Julie Emge, Secretary 
John MacMaster, Legislative Council 

Announcements/Discussion: None. 

HEARING ON SENATE BILLS 166, 167, 168, 169 

Presentation and Opening Statement by Sponsor: 

Sen. Esther Bengtson, Senate District 49 presented an 
exhibit that explained how the adjudication process began 
and that these bills are being introduced to clarify the 
adjudication process in Montana (EXHIBIT 1). 

Sen. Bengtson presented exhibits for SB's 166, 167, 
168, and 169 (See EXHIBITS 2, 3, 4, and 5). 

Testifying Proponents and Who They Represent: 

Jack Ross, Water Quality Committee 
Jo Bruner, Executive Secretary, Montana Water Resources Assoc. 
Ted Downey, Attorney Specializing in Water Law 

Proponent Testimony: 

Jack Ross stated that Montana has a very fine adjudication 
system. He said that he found that the statute did not 
have, as many of the states in the west do, a specific 
provision for the correction of clerical errors and decree. 
When they look at the need to adjudicate over 200,000 water 
rights in a time frame that is greatly collapsed by any 
other standards in the west, they have to recognize the 
possibility of such errors occurring and it is appropriate 
to provide mechanism for fixing those. The water courts had 
followed a practice where it was necessary for 
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administrative purposes to issue temporary preliminary 
decrees, before they were in position to enter what were 
provided in the statute for preliminary decrees. Another 
problem was that under existing law only final decrees can 
be administered. He proposed two amendments for SB 166 and 
SB 169 (EXHIBITS 6 and 7). 

Jo Bruner stated that the Montana Water Resources Association 
supports these bills as they came out of the Senate. 

Ted Downey stated he supports the amendments that have been 
generated by the Water Policy Committee. Many concerns that 
they had on the bills is SB 169 appears that the water court 
finds good cause to hold a hearing on every objection to a 
water right claim. Under the current law the statute says 
that the department can object to a water right claim or any 
person who is named in a decree can object to a claim and 
get a hearing without the water court finding good cause for 
that objection. Good cause is required to have a hearing by 
any other person who files objections that was not named in 
the decree. 

Testifying Opponents and Who They Represent: 

Richard Aldrich, Field Consultant, Department of Interior 

Opponent Testimony: 

Richard Aldrich stated that the function of SB 169 is that it 
gives the authority to the water courts for the issuance of 
preliminary decrees and it also defines how they may be used 
and administered. It provides for notice in the basin and 
provides for specific notice, prospectively by publication 
to water right holders outside a basin within a water shed. 
This provides for them an opportunity to appear an object to 
matters that may be determined in those decrees. Mr. 
Aldrich presented proposed amendments to SB 169 (EXHIBIT 8). 

Questions From Committee Members: Rep. Brown asked Mr. Ross what 
he thought about the amendments. Mr. Ross stated that the 
question that Mr. Downey proposed dealt with a necessity for 
a good cause to be shown in order to object. He said he 
agreed that it is correct with respect to the original 
statute that the rights of the department people be named 
and the temporary preliminary decree to object did not 
require a showing of good cause. The distinction was made 
for other persons who may want to appear would have to show 
they had good cause for such an objection. 

Rep. Brown asked Ed Steinmetz, Water Master for the Water Court, 
with the failure of his testimony for these bills does this 
mean he is neutral. Mr. Steinmetz stated that he didn't 
take a position because the Water Court is basically neutral 
and recognized its position as a court. They have worked in 
drawing up the amendments and although there are concerns, 
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there are still some concerns that do exist. 

Rep. Brown questioned Mr. Aldrich if he was representing each of 
the five agencies as well with these statements or is this 
the general department divisions. Mr. Aldrich stated it is 
the departments position and the agencies as well. 

Rep. Brown asked Mr. Aldrich if he had seen Mr. Rossi amendment 
that proposes to strike subsection C on SB 169. Mr. Aldrich 
stated that he has seen the amendments and said that his 
concern is more fundamental than simply with subsection C. 
It goes to the very process and the effect of the two track 
adjudication. 

Rep. Brown commented to Mr. Aldrich that ten years ago when they 
set up the water adjudication process in Montana, they 
created a two track system at the federal governments 
request. Is he saying that he doesnlt like the system the 
way it was done? Mr. Aldrich responded that what they are 
objecting to is the temporary decree process which they are 
proposing to codify, which was something invented by the 
court so that he court could move forward in areas where the 
adjudication they thought was going to be suspended. It was 
their impression that the adjudication would be completely 
suspended with respect to all parties in basins where they 
were negotiating entities particularly to the Indian tribes. 
The Water Court then invented the TPD process to allow the 
Water Court to issue decrees involving only the state 
appropriative claims in basins where there are reserved 
rights which are being negotiated. 

Rep. Hannah asked Mr. Aldrich what would happen if they didnlt 
pass the law. Would it improve their position with the 
department on the current practices of the court? Mr. 
Aldrich replied that they believe that if they donlt pass 
the law it should send a message to the court that this is 
perhaps an authorized procedure. The court has been relying 
on the statute that allows them to enter other temporary 
decrees for the purposes of administration or for other 
purposes. 

Rep. Brooke asked Mr. Ross if he could give an example of the 
procedures that he is referring to on page 4, lines 1-10. 
Mr. Ross stated that until a decree is issued for a claim, 
the claim constitutes prima facia evidence of the elements 
of a water right the person has claimed. In those basins 
where the adjudication has not reached the level of a 
temporary preliminary decree or preliminary decree, and 
under this provision would allow administration, then the 
District Court to consider the claim stated as prima facia 
evidence of the right in its determination of how 
administration would go forward. As soon as the Water Court 
has entered a temporary decree or a preliminary decree the 
material determined in the claim is no longer prima facia 
evidence for administrative purposes. Then they would move 
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to the decretal provision to determine how the 
administration will proceed. 

Rep. Brown questioned Mr. Steinmetz if he would address Mr. 
Downey's concern on the good cause showing on page 6 in SB 
169 and how does the court presently interpret that. Mr. 
Steinmetz stated that he wasn't aware of Mr. Downey's 
proposed amendment, but it is his impression that the way 
the court has read the statute and has interpreted it to 
this point, good cause is required for each of those 
entities for the department, anyone named in the decree, or 
for any other person. They construe good cause for the 
department to be very broad, they don't just require them to 
have a personal interest in the matter. The danger in 
taking out good cause requirement for people named in the 
decree is if there isn't good cause it gives them a reason 
to dismiss a harassing or spite objection. 

Rep. Brown asked Mr. Downey if he would agree that the decision 
in this area is pretty much a policy decision on how it 
should apply. It is a question of whether the committee 
thinks it should apply across the board or be limited in the 
fashion that he would like. Mr. Downey commented that if 
the Water Court had been interpreting it the way they have, 
it appears it is working out satisfactorily, but the people 
aren't aware of that interpretation. 

Closing by Sponsor: Sen. Bengtson stated that they must proceed. 
They feel that they have addressed the concerns of the 
federal government. The amendments, which address the 
federal government, were drafted by people from the Dept. of 
Natural Resources and from the Compact Commission that deals 
with the water rights. She commented that she doesn't feel 
they need anymore amendments. 

DISPOSITION OF SENATE BILL 166 

Motion: Rep. Stickney moved SB 166 BE CONCURRED IN, motion 
seconded by Rep. Nelson. 

Discussion: None. 

Amendments, Discussion, and Votes: Rep. Eudai1y moved SB 166 be 
amended as follows: 

Page 7, line 15 
Following: "DECREE" 
Insert: ", or a person exerclslng a suspension under 85-

2- 217 and part of 7 of this chapter," 

Page 7, lines 16 through 18 
Strike: "IF HE" on line 16 through "DECREE" on line 18 
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The amendments were seconded by Rep. Nelson and CARRIED 
unanimously. 

Recommendation and Vote: Rep. Darko moved SB 166 BE CONCURRED IN 
AS AMENDED, motion seconded by Rep. Nelson. Motion CARRIED 
with Rep. Boharski voting against the motion. 

DISPOSITION OF SENATE BILL 167 

Motion: Rep. Wyatt moved SB 167 BE CONCURRED IN, motion seconded 
by Rep. Darko. 

Discussion: None. 

Amendments, Discussion, and Votes: Rep. Mercer moved the bill be 
amended as follows: 

Page 2, lines 15 through 18 
Strike: itA PERSON" on line 15 through the end of line 18 

The amendment was seconded by Rep. Eudai1y and CARRIED with 
Rep.'s Daily, Darko, Wyatt, Strizich, Brown, and McDonough 
voting Nay. 

Recommendation and Vote: Rep. Knapp moved SB 167 BE CONCURRED IN 
AS AMENDED, motion seconded by Rep. Stickney. Motion 
CARRIED with Rep. Daily voting against the motion. 

DISPOSITION OF SENATE BILL 168 

Motion: Rep. Nelson moved SB 168 BE CONCURRED IN. Rep. Wyatt 
seconded the motion. 

Discussion: None. 

Amendments, Discussion, and Votes: None. 

Recommendation and Vote: Question was called for on the motion 
and CARRIED unanimously. 

DISPOSITION OF SENATE BILL 169 

Motion: Rep. Wyatt moved SB 169 BE CONCURRED IN. Rep. Nelson 
seconded the motion. 

Discussion: None. 

Amendments, Discussion, and Votes: Rep. Wyatt moved SB 169 be 
amended as follows: 

Page 7, lines 7-16 
Strike: subsection (c) in its entirety 

,,". 
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The amendment was seconded by Rep. Brooke and CARRIED. 

Rep. Mercer moved to amend as follows: 

Page 7, lines 7-11 
Strike: "HOWEVER," ON LINE 7 through the end of line 11. 

The amendment was seconded by Rep. Boharski and CARRIED 
unanimously. 

Rep. Mercer stated that they are getting into a situation where 
people are going to have to make a choice. There isn't any 
reason why someone should be giving up their rights to raise 
some further objections which would only be aimed at 
furthering the accuracy of the determination of the water 
rights. If there are some other rules dealing with race 
adjudicate out there then there shouldn't be any reason why 
they should just apply in their normal sense. Mr. Ross 
stated that to understand the concept of this piece of 
legislation they have to keep in mind that this is a 
judicial proceeding. The reason for saying they shouldn't 
have a right to take two bites out of the same cherry is 
just the same as any law suit he (Rep. Mercer) is faced 
with. He prepares his case on the best information he has. 
It is a contested matter he shouldn't be subjected to a 
second time to the same issue being tried by the same 
parties, and that is the principle reason why the provision 
is in the bill. It is simply to say if they have a matter 
which they litigate fairly and as honestly as they can then 
the claim should not be subjected a second time to somebody 
litigating the same issue. 

Rep. Brown stated that line 7-11 states that they can have a 
trial and then appeal it. By removing that they are put 
under the situation whey they can have two trials on the 
same matter. He opposes the matter. 

Rep. Brooke asked Mr. Steinmetz if in the preliminary decree 
stage, could some objector who had only used the temporary 
preliminary decree stage to object, could that preliminary 
decree then affect his right that was determined during the 
temporary preliminary decree. Mr. Steinmetz stated that if 
further objections are filed against that particular right, 
unless an objection is filed, the right can go all they way 
through the process to final decree without amendment. 

Rep. Boharski asked Mr. Steinmetz what the process is if someone 
doesn't agree with the temporary preliminary decree and they 
want to object. Can they go directly from there to the 
District Court? Mr. Steinmetz stated that the whole process 
takes place before the Water Court. Basically the person 
would file an objection to the particular water rights 
stating what their objection is to that right. 
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A vote was taken on Rep. Mercer's amendment and CARRIED with 
Rep.'s Wyatt, McDonough, Darko, and Brown voting against the 
amendment. 

Recommendation and Vote: Rep. Boharski moved SB 169 BE CONCURRED 
IN AS AMENDED, motion seconded by Rep. Darko. Motion 
CARRIED with a unanimous vote. 

DISPOSITION OF SENATE BILL 347 

Motion: Rep. Strizich moved SB 347 be TABLED, motion seconded by 
Rep. Rice. 

Discussion: None. 

Amendments, Discussion, and Votes: None. 

Recommendation and Vote: A vote was taken on the motion to TABLE 
SB 347 and CARRIED unanimously. 

DISPOSITION OF SENATE BILL 353 

Motion: Rep. Nelson moved SB 353 BE CONCURRED IN, motion 
seconded by Rep. Rice. 

Discussion: None. 

Amendments, Discussion, and Votes: None. 

Recommendation and Vote: A vote was taken on the motion and 
CARRIED unanimously. 

DISPOSITION OF HOUSE BILL 699 

Motion: Rep. Aafedt moved HB 699 DO PASS. Rep. Stickney 
seconded the motion. 

Discussion: Rep. McDonough reviewed with the committee the 
amended version of HB 699 (See Gray Bill, EXHIBIT 10). 

Amendments, Discussion, and Votes: Rep. McDonough moved the 
amendments proposed by the subcommittee, motion seconded by 
Rep. Addy. 

Rep. Wyatt stated that this situation is most advantageous for 
the woman and her baby, because what she is putting up front 
is $25 in anticipation that she has thrown away $25. If she 
hasn't and she has a child, that has a handicap and it is 
not a genetic handicap, but a handicap that is questionable 
as to how it was arrived in the delivery process, not at the 
fault of the physician. If they were to take it to the 
regular court system, this way her child has some potential 



HOUSE COMMITTEE ON JUDICIARY 
March 20, 1989 

Page 8 of 8 

of getting some redress financial sustenance for the rest of 
its life, which it would not get if it took it through the 
system and found out that it was not a problem that the 
doctor did. 

Rep. Addy stated that if there is a birth defect and if it 
appears that it is as a result of the delivery or medical 
care that the woman received during the pregnancy, they are 
in the fund. 

A vote was taken on the gray bill amendments and CARRIED with all 
in favor. 

Rep. Addy moved to amend section 7, page 8 (See EXHIBIT 11) of 
the bill. Motion seconded by Rep. Darko and CARRIED 
unanimously. 

Recommendation and Vote: Rep. Addy moved HB 699 DO PASS AS 
AMENDED, motion seconded by Rep. McDonough. A voice vote 
was taken on the motion and CARRIED with all members in 
favor. 

Recess At: 11:30 a.m. 
Reconvene At 1:11 p.m. 

Adjournment At: 2:30 p.m. 

DB/je 

6408.min 

RECESS 

ADJOURNMENT 

REP. DAVE BROWN, Chairman 

/ 



DAILY ROLL CALL 

______________ J_UD __ IC_I_A_R_Y ________ COMMITTEE 

51st LEGISLATIVE SESSION 1989 

Date M.o..'f'c,h to) I'1S'1 

------------------------------- --------- --------------------------
NAME PRESENT ABSENT EXCUSED 

REP. KELLY ADDY, VI CE .... CHAIR.t.1AN 'X. 
REP. OLE AAFEDT X 
REP. WILLIA.~ BOHARSKI )( 

REP. VIVIAN BROOKE ')( 

REP. FRITZ DAILY ~ 
REP. PAULA DARKO )( 

REP. RALPH EUDAILY ~ 
REP. BUDD GOULD "-
REP. TO~ HANNAH X 
REP. ROGER KNAPP 'X 
REP. MARY Hc!)ONOUGH 'X 
REP. JOHN HERCER ~ 

REP. LD1DA ~mLSON y. 
REP_ JIM R.ICE t X 
REP. JESSICA STICKNEY 'X 

. REP_ BILL STRIZICH 'X. 

REP. DIAN.7\. WYATT )( 

REP. DAVE BROWN, CHAI~t7\~ 'i... 
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STANDING CONHITTEE REPORT 

March 20, 1989 

Page 1 of 1 

}tr. Speaker: We, the committee on Judiciary_ report that 

SENATE BILL 166 (third reading copy -- blue) be concurred in 

as amended • 

signed:~~~~~'.~.~'~.:~)~)~A~·'-~' ______ ~' __ ~~ __ __ 
Dave Brown, Chairman 

And, that such amendments read: 

1. Page 7, line 15. 
Following: "DECREE" 
Insert: ", or a person exercising a suspension under 85-2-217 and 

part 7 of this chapter," 

2. Page 7, lines 16 through 18. 
Strike: "IF HE" on line 16 through "DECREE" on line 18 

f)41632SC.HRV 



STANDING COl'!MITTEE REPORT 

l·!arch 20, 1989 

Page 1 of 1 

Mr. Speaker: We, the committee on Judiciary report that 

SENATE BILL 167 (third reading copy -- blue) be concurred in 

as amended • 

., 

signed:: __ ·.~)~:.~._-_x_· ___ ·~c~J_-'·_r_'~ __ ~~~~ __ ___ 
Dave Brown, Chairman 

And, that such amendments read: 

1. Page 2, lines 15 through 18. 
Strike: "A PERSON" on line 15 through end of line 18 

64163":SC.HB\T 



STANDING COMY-I,ITTEE REPORT 

Hareh 20, 1989 

Page 1 of 1 

Hr. Speaker: We, the conunittee on Judiciary report that 

SENATE BILL 168 (third reading copy blue) be concurred in • 

Signed: (' '/' ._, 
'""'"" -

,.,.~~, ... .-../ .. ~-.~ ... ~ .... 

na~e Brown, Chairman 

641S27sc.~mv 
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l-tr. Speaker: \47e, the corom! ttee on Judiciary report that 

SENATE BILL 169 
as amended • 

(third reading copy -- blue) be concurred in 

Signed: 
Dave Brown, Chairman 

t ' 
And, that such amendments read: 

1. Page 7, lines 7 through 16. 
Strike: "HOh"TEVER," on line 7 through end of line 16 

641635SC.HBV 



REPRESENTATIVE DAVE BROWN 

HOUSE DISTRICT 72 

HELENA ADDRESS; 
CAPITOL STATION 
HELENA, MONTANA 59620 

HOME ADDRESS: 
3040 OTTAWA 
BUTTE, MONTANA 59701 
PHONE: (406) 782·3604 

TO: John Vincent, Speaker of the House 

COMMITTEES: 
JUDICIARY, CHAIRMAN 
LOCAL GOVERNMENT 
RULES 

FROM: Dave Brown, Chairman, House Judiciary committeel_~ 

DATE: H~kH 2..0 l l'l~ 

SUBJECT: S£N~ Bill 

The House Judiciary Committee has TABLED ~B 341 . 
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STANDING COr.'.MITTEE REPORT 

!'-1arch 20, 1989 

Paqe 1 of 1 

Mr. Speaker: Ne, the comrni t tee on Judiciary report tha t 

SEt-lATE BILL 353 (third reading copy -- blue) be concurred in • 

"":"'-". 

Signed:~ __ L-_____ ~;~-j~~~(~··~~'~~----------
'-,.-' , Dave Brown;- Chainnan 

:\ 

641S30SC.BBV 



STANDING COMMITTEE REPORT 

March 21, 1989 

Page 1 of 13 

Mr. Speaker: vie, 

Bill 699 (first 

the committee on Judiciary report that House 

reading copy -- white), with statement of 

intent attached, do pass as am~nded_. 

Signed: ____ ~_,~:----~---~--~~--~---
Dave Brown, Chairman 

And, that such amendments read: 

1. Title, line 8. 
Following: "SAVINGS TO" 
Strike: "ORIGINAL CAPITALIZERS AND TO" 

2. Title, lines 11 through 14. 
Following: "CARE;" on line 11 
Strike: remainder of line 11 through "PARTY;" on line 14 

3. Title, lines 19 and 20. 
Following: "A" on line 19 
Strike: reMainder of line 19 throuqh "CARRIERS" on line 20 
In ~er t: "TE!~~PORARY J.JIr~r~ OF CREDIT FI~O!< 1-·!{~ GE:,~r:RAI! f'tJ>!D, \·~T'f'ji Tii? 

"_DVANCED t-!ONEY TO BE REPAID" 

.4. Ti tIe, line 21. 
Strike: "33-10-102," 

5. Page 2, line 16. 
Page 5, line 22. 
Page 6, lines 16 and 24. 
Page 10, lines 1, 16, 18, 21, and 23. 
Page 11, line 9. 
Page 12, lines II, 14, and 22. 
Page 13, lines 2 and 18. 
Page 16, line 12. 
Page 17, line 7. 
Page 18, lines 7 and 18. 

651437SC.HRT (/ 



Page 19, line 4 . 
Page 22, lines 8 and 12. 
Pacre 23, lines 19, 21, 23, and 
Page 24, lines 20, 23, and 24. 
Page 25, lines 0 and 25. '" 
Page 26, lines 1, 2, and 14. 
Page 27, lines 2, 19, and 21. 
Page 30, line 24. 
Page 31, lines 5, 20, a.nd 24. 
Page 32, lines 3 and 19. 
Page 36, lines 9 and 16. 
Page 39, line 7. 
Page 40, lines 4 and 25. 
Page 41, line 2. 
Strike: "26" 
Insert: n24" 

6. Page 2, lines 19 and 20. 
Following: "to" on line 19 

25. 

March 21, 1989 
Page ;> 

Strike: remainder of line 19 through ·of" on line 20 
Insert: "lower insurance costs for physicians providing" 

7. Page 2, line 20. 
Following: "and" 
Insert: "to increase" 

8. Page 3, line 8. 
Following: "provide" 
Strike: "more full and fair" 
Insert: "a nc··fault system of" 

9. Page 3, lines 9 through 15. 
Following: "claimants" on line 9 
Strike: remainder of line 9 through "exponentially" on line 15 
Renumber: subsequent subsections 

10. Page 4, line 7. 
Followinq: first "a" 
Insert: ~scvere" 
Following: "health" 
Insert: "and econo~ic" 

11. Page 4, lines 7 through 22. 

6 51 4 37 S C • P. RT t 
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Following: "problem" on line 7 

}:arch 21,1989 
Page 3 

Strike: remainder of line 7 through "services" on line 22 
Insert: N, especially in rural areas, that may well continue 

unless appropriate steps are taken" 
Renumber: subsequent subsections 

12. Page 4, line 23. 
Strike: "subsection (3)" 
Insert: "subsections (1) and (2)" 

13. Page 5, line 7. 
Follovling: "of" 
Insert: "physicians involved in obstetrical" 

14. Page 5, line 8. 
Following: "claims" 
Strike: "against physicians" 

15. Page 5, line 15. 
Strike: "deprives" 
Insert: "can deprive" 

16. Page 6, lines 9 through 13. 
Strike: subsection (4) in its entirety 
Renumber: subsequent subsections 

17. Page 6, line 21. 
Page 7, line 17. 
Page 10, line 9. 
Page 15, line 10. 
Page 17, line 20. 
Page 18, line 23. 
Page 22, line 15. 
Page 24, line 5. 
Page 27, line 17. 
Page 41, line 3. 
Strike: "24" 
Insert: "22" 

18. Page 7, lines 16 and 17. 
Following: nphysician" on line 16 
Strike: remainder of line 16 through "physician" on line 17 

6 514 37 S C • H RT ./ 
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19. Page 7, line 18 through page 8, line 6. 
Strike: subsections (12) and (13) in their entirety 
Renumber: subsequent subsections 

20. Page 8, line 17 through page 9, line 2. 
Strike: subsection (18) in it entirety 
Renumber: subsequent subsections 

21. Page 9, line 5. 
Strike: "20" 
Insert: "19" 

22. Paqe 9, line 8. 
Following: "person" 
Insert: "or entity" 

23. Page 9, lines 8 through 15. 
Following: "having a" on line 8 

t-1arch 21, 1989 
Page 4 

Strike: remainder of line 8 through "claims" on line 15 
Insert: "right of action under 27:1-501" 

24. Page 9, lines 19 and 20. 
Strike: fuhsection (22) in its entirety 
Renumber: ~ubsequent subsections 

25. Page 10, line 13. 
Strike: "PurposeD 
Insert~ "Fund created" 

26. Page 11, line 3. 
Following: ndepar~ment" 
Insert: "as a fiduciary," 

27. Page 11, line 6. 
Strike: "department" 
Insert: "departments" 

2 8. Page 11, line 7. 

651-137SC.BRT 
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Following: "department" 
Insert: "and the department of innurance" 

29. Page 11, lines 13 through 25. 
Following: "is" on line 13 
Strike: remainder of line 13 through end of line 25 

Narch 21, 1989 
Page 5 

Insert: "a loan of $6,300,000 from the state general fund to the 
primary pool of funds and a loan of $100,000 from the state 
general fund to the secondary pool of funds. The loans are 
not appropriations and must be repaid under [section 10], 
without interest." 

30. Page 12, line 2. 
Following: line 1 
Strike: "primary pool of funds is fu1lv nonassessable" 
Insert: "participating physicians are ~ot subject to ass~ssment" 

31. Page 12, line S. 
Page 19, line 5. 
Page 24, line 3. 
Strike: "16" 
Insert~"15" 

32. Page 12, lines 14 through 18. 
Following: "26]" on line 14 
Strike: remainder of line 14 throu~h "$]3/14)" on line 18 
Insert: ", an annual surcharge that will k~ep the primary pool of 

funds actuarial Iv sound. Thp statutory linitations and 
requirements on ~ate changes by prirnar~ medical malpractice 
carriers apply to the detp.rrnination of surcharges" 

33. Page 13, line 25 through page 14, line 7. 
Strike: subsection (3) in its entirety 
Renumber: subsequent subsections 

34. Page 14, line 20 through page 1S, line 5. 
Strike: Rubsection (5) in its entirety 
Renumber: subsequent subsection 

35. Pa~e 16, line 5. 
Fol10w~ng: "period" 
Insert: ", with interest at the judgment rate from the time of 

651437SC.HRT 



deferral until payment," 
Following: "obligations" 

March 21, 1989 
Page 6 

Insert: "for administration of the primary pool and for 
noneconomic damages" 

36. Page 16, line 6. 
Following: "paid." 
Insert: "The administrator shall increase the annual surcharge 

for the primary pool in order to ensure that proration of 
noneconomic damages does not occur for more than 3 years." 

37. Page 16, lines 15 through 17. 
Following: "funds" on line 15 
Strike: remainder of line 15 through "sessions" on line 17 

38. Page 16, lines 23 through 25. 
Following: "sound" on line 23 
Strike: remainder of line 23 throuoh "physicians" on line 25 
Following: "equally" on line 25 -
Strike: "among" 
Insert: "between" 

39. Page 17, lines 1 through 3. 
Followina: "(a)" on line 1 

;J 

Strike: remainder of line 1 through ncontributions~ on line 3 
Insert: "the general fund, as repo.yment of amounts Hithcra"m 

under the te~porary line of crc6it," 

40. Page 17, line 4. 
Strike: "contributionp" 
Insert: "amounts" 

41. Page 17, line 16. 
Following: "fund" 
Strike: "has the power to" 
Insert: "shall" 

42. Page 17, lines 17 and 18. 
Following: "reinsurance" on line 17 
Strike: remainder of line 17 through "department" on line 18 

651437SC.H'PT 



43. Page 17, lines 20 and 21. 
Strike: ":" on line 20 through "(1)" on line 21 
Insert: a," 

44. Page 17, line 22 through page 18, line 3. 
Following: "final" on line 22 

Harch 2], 1989 
Page 7 

Strike: remainder of line 22 through "January 15" on page 18, 
line 3 

Insert: "must be paid within 30 days" 

45. Page 18, line 8. 
Following: "primary" 
Insert: ·or secondary" 

46. Page 18, lines 8 and 9. 
Follm",ing: "on" on line 8 
Strike: remainder of line 8 through "year" on line 9 
Insert: "the first day of the following month" 

47. Page 18, line 10. 
Follovdng: "(2)" 
Strike: "The only claim against" 
Insert: itA payment from" 

48. Page 18, linE' 1I. 
Strike: "must" 
Insert~ "may" 
Following: "be" 
Insert: "made only upon" 

49. Page 18, line 19. 
Following: "(3)" 
Strike: "The only claim against" 
Insert: "A payment from" 

50. Page 18, line 20. 
Strike: "must" 
Insert: "may" 
Follmvina: "be" 
Insert: hmade only upon" 
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51. Page IS, line 22. 
Following: "judgment" 
Insert: "or award" 

52. Page 18, lines 24 and 25. 
Following: "(b) a" on line 24 

Harch 21, 1989 
Page 8 

Strike: remainder of line 24 through "panel" on line 25 
Insert: "duplicate original of a settlement entered into by the 

administrator on behalf of the secondary pool of funds" 

53. Page 19, line 4. 
Strike: "as" 
Insert: "under insurance" 

54. Page 19, lines 10 through 13. 
Following: "administrator" on line 10 
Strike: remainder of line 10 through "funds" on line 13 

55. Page 19, line 15. 
Followin~: "\-lriting" 
Strike: , postage prepaid by certified mail," 

56. Page 19, line 17 through page 22, line 5. 
Following: "settle." on line 17 
Strike: remainder of line 17 throu0h p2q~ 2', line 5 
Ke.numbp.r: Dubsequent sections 

57. Page 22, line 24. 
Following: "physician," 
Strike: "have one or more" 
Insert: "be a member of one that has more than 50% of the" 

58. Page 23, lines 11 and 12. 
Following: line 10 
Strike: line 11 through "limits." on line 12 

59. Page 23, line 23. 
Following: "26]" 
Insert: ", except for claims made while the physician was 

qualified" 
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60. Page 24, line 16. 
Following: "aggregate" 
Insert: "as to each qualified physician" 

61. Page 25, line 8. 
Strike: "constitute" 
Insert: "constitutes" 

62. Page 25, lines 15 through 23. 
Strike: subsection (6) in its entirety 
Renumber: subsequent suhsection 

63. Page 26, lines 8 and 9. 
Following: "claim" on line 8 

?-larch 21, 1989 
Page 9 

Strike: remainder of line 8 through "funds" on line 9 

64. Page 27, line 1. 
Strike: II five" 
Insert: ." four" 

65. Page 27, line 2. 
Strike: "The" 
Insert: "Expenses for travel and lodging and the adminiBtration 

of the" 

66. Page 28, line 10. 
Following: "warranted" 
Insert: "under 37-3-323 throuah 37-3-328 and may take action 

under those sections" J 

67. Page 28, line 16 through page 30, line 21. 
Strike: section 22 in its entirety 
Renumber: subsequent sections 

68. Page 33, linez 4 through B. 
Following: "physician." on line 4 
Strike: remainder of line 4 through "panel." on line 8 

69. Page 33, line 9. 

~ 
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Following: "(2)" 
Strike: remainder of line 9 through "at" 
Insert: "At" 

70. Page 33, line 10. 
Following: "treatment" 
Insert: "by a participating physician" 

71. Page 33, lines 11 through 14. 
Following: "care," on line 11 

Barch 21, 1989 
Page 10 

Strike: remainder of line 11 through "to" on line 14 

72. Page 33, line 15. 
Following: "patient~ 
Insert: "is eligible to participate in the secondary pool and 

becomes liable for the payment of a designC'.ted prf~miu!T' 
equivalent" 

73. Page 33, line 16. 
Following: "$25" 
Strike: fi The amount" 
Insert: ", is nonrefundable, and" 

74. Page 33, lines 18 through 20. 
Follm-ling: ucouncil." on line 18 
Strike: remainder of line 18 through "funds." on line 20 

75. Page 33, lines 21 through 25. 
FolIO\"ing: "time" on line 21 
Strike: remainder of line 21 through "charged" on line 25 
Insert: "of initial medical treatment related to the birthinq 

process or obstetrical carc, mUf>t be informed by the 
physician of the provisions of subsection (2, and this 
subsection. The physician 5hall at that time give the 
patient a pamphlet that clearly and adequately describes the 
provisions of [sections 1 through 24] and advises the 
patient to contact an attorney if the patient believes the 
patient has a malpractice claim related to the birthinq 
process or obstetrical care. The pamphlet must be written 
by the state bar of Montana, and the primary pool shall pay 
the cost of publishing and distributing the pamphlet. The 
physician shall add the designated premium equivalent to the 
first bill sent to the patient and inform the patient at the 
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March 21, 1989 
Page 11 

time of the initial medical treatment that the amount 'viII 
be added to the bill" 

76. Page 34, lines 1 and 2. 
Following: "premium" on line 1 
Strike: remainder of line 1 through "funds" on line 2 

77. Page 34, lines 6 and 7. 
Following: "(4)" on line 6 
Strike: remainder of line 6 through line 7 

78. Page 34, lines 8 and 9. 
Following: "(a)" on line 8 
Strike: remainder of line 8 through "the" on line 9 
Insert: "The" 

79. Page 34, line 10. 
Strike: "immediately" 
Insert: w, within 30 days of the time of initial medical 

treatment," 

80. Page 34, lines 12 through 15. 
Following: "premium." on line 12 
Strike: remainder of line 12 throuqh "funos." on line 15 

81. Page 34, linE' 16. 
S~rike: "subsequentn 
Insert: nSubsequent" 

82. Page 34, line 18. 
Strike: "shall" 
Insert: "may" 

83. Page 34, line 23 through page 35, line 5. 
Following: "claim." on line 23 
Strike: remainder of line 23 through "effective." on page 35, 

line 5 

84. Page 35, line 12. 
Following: "claim." 
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March 21, 1989 
Page 12 

Insert: "The arbitration panel must be composed of an attorney, a 
physician, and a professional arbitrator. The professional 
arbitrator must be knowledgeable in workers' compensation 
law and is the chairman of the panel." 

85. Page 35, line 24 through page 36, line 1. 
Following: "agreement ft on line 24 
Strike: remainder of line 24 through "claim," on page 36, line 1 

86. Page 36, line 9. 
Strike: "or a hospital" 

87. Page 36, lines 11 through 13. 
Following: "patient" on line 11 
Strike: remainder of line 11 through "incident" on line 13 

88. Page 36, line 14. 
Strike: "The" 
Insert: "If a claim has not been filed under subsection (7), the" 

89. Page 36, line 18 through page 37, line 4. 
Following: "section" on line 18 
Strike: remainder of line Ie through "panel" on page 37, line 4 

90. Page 37, line 9. 
Following: "section are~ 
Insert: ":" 

91. Page 37, lines 10 through 23. 
Strike: lines 10 through 23 in their entirety 
Insert: "(i) medical, paramedical, and hospital expenses incurred 

to the date of the awardJ 
(ii) future medical, paramedical, and hospital 

expenses, computed in the manner provided in 39-71-704 and 
rules implementing that section7 

(iii) a sum equal to one and one-half times the state's 
average weekly wage for the period of the dinability; and 

(iv) reasonable attorney fees incurred in bringing the 
claim before the arbitration panel, not to exceed S125 per 
hour." 

92. Page 38, line 1. 
Strike: "or is entitled to receive" 



93. Page 38, li~es B through 10. 
Strike: subsect10n (c) in its entirety 

94. Page 38, line 12. 
Strike: "an annual" 
Insert: "a monthly" 

95. PagQ 39, line 20. 
Strike: "(9) and" 
Insert: "(7) through" 

96. Page 39, lines 22 and 23. 
Following: "is" on line 22 

r~arch 21, 1989 
Page 13 

Strike: remainder of line 22 through "injury" on line 23 
Insert: "the period provided in 27-2-205 w 

97. Page 40, line 3. 
Following: "report" 
Insert: "in writing" 
Following: "each" 
Insert: "regular" 

98. Page 40, lines 23 and 24. 
Following: "If" on line 23 
Strike: remainder of line 23 through "if" on line 24 

99. Page 41, line 4 through page 42, line 18. 
Strike: section 29 in its entirety 
Renumber: subsequent sections ~ 

100. Page 45, lines 10 and 11. 
Following: "32." on line 10 
Strike: remainder of line 10 throuah "dissolution" on line 11 

-' 

Insert: "Dissolution" 

101. Page 45, lines 12 through 23. 
Following: "association." on line 12 
Strike: subsections (1) (a) and (1) (b) in their entirety 
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102. Page 45, line 24. 
Strike: "(2) (a)" 
In s e r t : "( 1) " 

103. Page 46, line 3. 
Strike: "(i)" 
Insert: W (a) [" 
Strike: "chapter" 
Insert: "act}" 

104. Page 46, line 5. 
Strike: "(ii)" 
Insert: "(b)" 

, 
105. Page 46, line 11. 
Strike: "(b)" 
Insert: "(2)" 

106. Page 46, line 25 through page 47, line 6. 
Following: "fund." on line 25 

March 22, 1989 
Pv.ge 14 

Strike1 remainder of line ~5 through "accrues." on page 47, 
line 6 
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SOME BASICS CONCERNING THE WATER RIGHTS ADJUDICATION PROCESS 

March 1989 

1. The Montana Water Courts are organized into four divisions: 

- the Upper Missouri River Basin (Chief Judge 
W.W. Lessley); 

- the Lower Missouri River Basin (Judge 
Bernard W. Thomas); 

- the Clark Fork River Basin (Judge Leif Erickson); and 

- the Yellowstone River Basin (Judge Roy C. 
Rodeghiero) • 

2. The current adjudication laws went into effect with the 
passage of Senate Bill 76 in 1979. The deadline for filing 
claims of existing (pre-July 1, 1973) rights was April 30, 1982. 
Over 203,000 claims were filed. 

3. Since 1982, the Water Courts have been reviewing the claims 
and issuing decrees in various subbasins. There are 85 subbasins 
in Montana. 

4. The Water Courts issue three types of decrees. A temporary 
preliminary decree is issued for non-federal and Indian claims in 
any basin where the federal and Indian claims remain unresolved 
because of negotiations with the Reserved Water Rights Compact 
Commission. A preliminary decree is issued when all claims 
(state-based and federal and Indian claims) are before the court. 
Senate Bill 169 ensures that both of these decrees are subject to 
extensive notice and opportunity for objections and hearings. 

Finally, after considering all objections and the evidence before 
it, the Water Court issues a final decree. 

5. The Department of Natural Resources and Conservation is 
required to assist the Water Courts. The DNRC's functions 
include maintaining the data base and examining claims for 
accuracy. Claim examination normally involves in-house review, 
including air photo interpretation, but can at times involve 
examination by field office staff at the site of the claim. 

6. With funding from a special appropriation, the Water Policy 
Committee hired Saunders, Snyder, Ross & Dickson, P.C., of 
Denver, Colorado to examine the water rights adjudication process 
to determine if it is legally adequate, particularly if a 
challenge occurred under the McCarran Amendment (which allows 
states to adjudicate federal and Indian claims). 

I 
I 
I 
I 
I 
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The water Rights Adjudication Bills 
By Request of the Water Policy Committee 

Senator Esther Bengtson, sponsor 
March 20, 1989 

[XHiBIT a. __ ~ 
DATE ~-2J)-t11 -
JJa--1~- ------

The Water Policy Committee's principal agenda item for the 
1987-1989 interim was Montana's water rights adjudication 
process. This focus resulted from an appropriation by the 1987 
Legislature to hire a consultant with no conflict of interest to 
review and analyze the adjudication process. -The consultant's 
report, and the committee's final conclusions, stress that the 
adjudication process is working properly but that some minor 
legislative changes are needed to ensure that the results sought 
by the legislature in 1979 are achieved. 

Several technical amendments are added to these bills by the 
Senate Agriculture Committee as a result of discussions and 
consensus recommendations offered by technical persons attached 
to the Water Policy Committee, the Water Courts, the DNRC, and 
the Reserved Water Rights Compact Commission. 

I. Senate Bill 166 

This bill enables the district courts to administer or 
enforce water rights according to a temporary preliminary decree 
or a preliminary decree, as modified after objections and 
hearings. Under existing law, only final decrees may be 
administered. 

The bill also places water rights administration solely with 
the district courts, thereby emphasizing the water courts' 
principal adjudication function. The major sections of the bill 
are sections 2, 3, 5, 6 and 7. 

Section 2 

Section 3-7-211 is amended so that exclusive authority for 
administration of decrees lies with the district courts and not 
the water courts. The amendment emphasizes the role of the water 
courts in adjudicating existing water rights, not administering 
them. Water commissioners appointed by the district court have 
authority to distribute water according to the terms of the 
decree, as modified after objections and hearings. 

Section 3 

This section is fundamental to the bill. Note that the 
district court has jurisdiction and that the district court can 
administer not only a final decree but also temporary preliminary 
and preliminary decrees. 



Senate Bill 166 -- Page 2 

Section 5 

EXHj8IT~2.~--­
DATE l3~ 2D.::.~::t--
S3'bb 

Under existing law (85-2-227), a properly filed claim of 
existing right constitutes prima facie proof of its contents 
until a final decree is issued. This amendment modifies the 
prima facie status of a claim or amended claim for administration 
purposes only by stating that the claim is superseded by the 
issuance of a temporary preliminary decree or preliminary decree, 
as modified after objections and hearings. The change ensures 
that rights will be administered according to the most accurate 
determination available. 

Section 6 

This section amends 85-2-406 to describe how the district 
court shall resolve water distribution controversies and enforce 
decrees. The Senate Agriculture Committee amendments restate 
much of the original statute and provide for enforcement of 
temporary preliminary and preliminary decrees in subsection (2). 

Again, the district courts supervise this process. If the 
matter involves an existing (pre-July 1, 1973) water right that 
has not been adjudicated in a final decree, the part of the 
controversy involving the determination of the pre-July 1, 1973 
right would be referred to the water courts. 

Subsection (5) provides an appeals process to persons who 
might be harmed by the administration of a temporary preliminary 
or preliminary decree. Otherwise, the person would have to wait 
until the final decree is issued. [Note amendments] 

Section 7 

The amendments allow for the appointment of a water 
commissioner to administer or enforce a temporary preliminary, 
preliminary or final decree. 

Section 11 

The applicability section allows a person whose rights are 
already determined in an existing temporary preliminary decree or 
preliminary decree to petition the water judge for relief 
concerning any matter in the decree prior to enforcement of the 
decree (a mini-reopening provision). 

Section 12 

The effective date for this bill and Senate Bills 167 and 
169 is when the last bill receives final action. 



II. Senate Bill 167 
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DATE a .. 2f) .. f11 
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Section 1 of the bill would be a new section in Title 85, 
chapter 2, part 2 (the adjudication laws). 

Subsection 1 

Subsection 1 states the general purpose of the bill. At 
some time the Water Courts must reopen every preliminary or final 
decree that has not been noticed throughout the water divisions. 
This ensures that persons throughout the general stream basin 
will have a chance to participate in the adjudication process and 
bolsters the probability that Montana's adjudication process will 
withstand any federal challenge. 

Subsection 2 

The limitation on who can object when a decree is reopened, 
as agreed to by the technical representatives mentioned earlier 
and adopted by the Senate Agriculture committee, is stated in 
subse~tion 2(b) of section 1: 

A person may not raise an objection to a matter in a 
reopened decree if he was a party to the matter when the 
matter was previously litigated and resolved as the result 
of a previous objection process. 

Thus, a person is precluded from objecting to a matter in a 
reopened decree is reopened if he actively litigated the matter 
as an issue during previous objections and hearings. 

Subsections 3 and 4 

This section describes notice requirements for reopened 
decrees. Notice by mail must be sent to each person or entity 
with a claim, permit or reservation in the basin at issue. In 
addition, notice of the decree's availability must be published 
in at least 3 newspapers geographically distributed in the 
general stream basin in which the basin is located. 

Subsection 5 

A longer l80-day time period, with possibly two gO-day 
extensions, is provided for objections. This helps ensure ample 
opportunity for participation by affected persons. 

Subsections 6, 7 and 8 

Subsection 6 ensures notice to claimants of objections to 
their claims. Subsection 7 allows the water judge to dismiss the 
objection or to modify claims based on the evidence before him. 
Subsection 8 reinforces that appeals are allowed from a final 
decree. In addition, an appeal is available under SB 166 if the 
decree is being enforced. 



III. Senate Bill 168 

This bill adds a subsection to section 85-2-234, MCA. 
Currently, the adjudication laws do not state that the water 
courts can correct clerical mistakes (e.g., misspelled names) in 
final decrees. Explicit authority for the court to correct 
clerical mistakes will eliminate any uncertainty about the 
legality of making these changes. 

The amendment added as subsection 4 ensures that the final 
decree will have a list of the existing rights and their relative 
priority in a form determined appropriate by the water judge. 

IV. Senate Bill 169 

Senate Bill 169 provides explicitly that the water Courts 
may issue temporary preliminary decrees (a practice already 
occurring) and modifies the notice requirements and the 
objections and hearings process. 

Section 1 

New subsection 1 is a new version of the old subsection 5 
(now stricken). The subsection states that a temporary 
preliminary decree may be issued by water courts as needed to 
allow orderly administration or adjudication of water rights. 

Subsection 6 describes the relationship between the 
temporary preliminary decree and preliminary decree. The 
temporary preliminary decree must be used in issuing the 
preliminary decree, though the preliminary decree, after 
objections and hearings, supercedes the temporary preliminary 
decree. 

Section 2 

Notice of a preliminary decree must be published throughout 
the general stream basin prior to the issuance of a final decree. 

Section 3 

The objections hearings process is largely identical to the 
process provided for the reopening of decrees (SB 167). The 
limitation on who may object at the preliminary decree stage is 
also conceptually the same as the limit used in SB 167: 

... a person may not raise an objection to a matter in a 
reopened decree if he was a party to the matter when the 
matter was previously litigated and resolved as the result 
of an objection raised in a temporary preliminary decree. 

Subsection 2 extends the time period for filing objections 
and requests for hearing to 180 days after notice is given of the 
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decrees. Two 90-day extensions, for good cause shown, are also 
provided. This helps to ensure that adequate time is available 
for interested parties to review the decree. 

The amendments in the remainder of the section simply apply 
existing law to temporary preliminary decrees. 

Section 4 

Section 4 is a new amended section providing that appeals 
from a final decree may be based on objections raised to or 
rights affected by a temporary preliminary decree. 

Section 5 is a coordination instruction that would remove 
enforcement language if SB166 dies. [However, note the proposed 
amendment to strike section 3(1)(c) •••• page 7, lines 12-16]. 



Amendments to Senate Bill No. 166 
Third Reading Copy 

For the House Judiciary Committee 
Requested by Senator Bengtson 

March 17, 1989 

1. Page 7, line 15. 
Following: "DECREE" 
Insert: "or a person exercising a suspension under part 7 of 

this chapter" 

2. Page 7, lines 16 through 18. 
Following: "(2)" on line 16 
Strike: remainder of line 16 through DECREE" on line 18 

These amendments would allow appeals of enforcement actions 
to the Supreme Court by 1) a person whose rights and priorities 
are determined in a temporary preliminary decree or preliminary 
decree or 2) a tribe or federal agency exercising a suspension 
under part 7. 

appr2 

1 



SB 169 

knendments to Senate Bill No. 169 
Third Reading Copy 

Requested by Senator Bengtson 
For the House Committee on Judiciary 

March 17, 1989 

1. Page 7, lines 12 through 16. 
Strike: subsection (c) in its entirety 

EXHiBiT_7 
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DATE- 6-'2/)-89 
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This amendment removes a limitation on who may object to 
enforcement of a temporary preliminary or preliminary decree. 
The remaining limitation is stated in section 6 of Senate Bill 
166. Subsection (2) of this section (85-2-406) states that: 

"any party to the controversy or any person whose rights are 
or may be affected by enforcement of [the temporary 
preliminary or preliminary] decree may petition the district 
court for relief." 
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Mr. Chairman and Members of the House Judiciary Committee: 

My name is Richard Aldrich and I am the Field Solicitor for the 
Department of the Interior. I am here today to present the 
Department's views on proposed legisl~tion and to express concern 
about existing trends and practices of the Montana Water Court. 

As the Field Solicitor, I am the supervising attorney for the 
United States Department of the Interior for Montana, Wyoming, 
North and South Dakota. The Department has five agencies which 
administer water programs in Montana: The Bureau of Land 
Management, Bureau of Reclamation, Bureau of Indian Affairs, 
National Park Service and Fish and Wildlife Service. For an 
additional discussion of the nature of our legal concerns 
regarding the proposed legislation dealing with the adjudication 
of water rights, please refer to the letter to Senator Galt from 
the Department of Justice dated February 9, 1989. 

The United States has a significant stake in the Montana General 
Stream Adjudication. The United States has filed approximately 
3 2 , 0 0 0 c I a i Ins for wa t err i g h t sin the ;'10 n tan a Ad j u d i cat ion and 
has filed approximately 5000 objections to claims. In addition, 
the Department of the Interior has the responsibility for 
negot ia t i ng wi th the Reserved loVat8r R igh ts Compact Commi ss ion 
directly for the reserved rights of the Park Service, Fish and 
Wildlife Service, the wild and Scenic Missouri River for the 
Bureau of Land Management and is participating along with Tribal 
delegations from eight Indian reservations in negotiations. The 
United States Department of Agriculture has both appropriative 
and reserved water right claims in the Adjudication, but it has 
not participated in preparation of the following comments. 

This committee has before it four bills proposing to amend 
various sections of the adjudication statute. Because this 
legislation directly affects the Department of Interior and its 
water using agencies in Montana, we have prepared comments for 
this hearing. My remarks today are directed towards S.B. 169, 
although some of the same concerns apply to the other three 
bills. 

-



S.B. 169 allows a water judge to issue a Temporary Preliminary 
Decree, if it is necessary for the orderly ADJUDICATION or 
administration of water rights. 

The Department believes that this amendment to the Montana 
Adjudication Statute will lead to a piecemeal adjudication in 
violation of Federal Law and is inconsistent with the present 
adjudication statute 

The success of the Montana General Steam Adjudication 
necessarily depends on accurate decrees of all water uses in the 
State. The need for adjudicating all water uses is a 
prerequisite for joining the United States in the litigation. 
Indeed, the United States is a necessary party due to the large 
ownership of lands and water rights by the United States in 
Montana. Congress has provided a limited waiver of sovereign 
immunity allowing the joinder of the United States, and its 
water rights, in water adjudications through the McCarran 
Amendment (43 USC 666). That Federal Statute allows the joinder 
of the United States in water adjudication actions that are 
comprehensive: i.e. all water right claimants are joined and all 
rights are decreed. 

The Department believes that, in order to meet the 
comprehensiveness requirement of the McCarran Statute, the State 
is obligated to wait 3nd hold its hearings and evidentiary 
proceedings when all claims in a particular basin can be heard at 
once. To wait until all claims are before the Water Court assures 
an adequate inter sese in rem proceeding. To proceed otherwise 
breaks UJ? the adjudication into unrelated pieces. Such a 
piecemeal process forecloses the comprehensive nature of the 
Montana adjudication and imperils the States' jurisdiction under 
the McCarran Amendment. Thus the State will have removed the 
United States as a party to the Adjudication. 

S.B. 169 codifies the present practice of the Water Court which 
has expedited the adjudication process without regard to the 
suspension provisions of the Adjudication statute. Thus S.B. 169 
will assure that the Water Court may continue to issue decrees 
without the participation of or the authority to bind all water 
users. 

The result of the existing Water Court TPD procedure is a series 
of decrees going from one point of least resistance to the next. 
The ramifications of this process are inadequate, often 
inaccurate and unenforceable decrees upon which local water users 
will mistakenly rely. The procedure being advanced today is not 
what this legislature envisioned ten years ago. S.B. 169 
exa6erbates the problem - it does not fix it. 

When the legislature passed S.B. 76 in 1979, it provided for a 
clean judicial process that allowed the Water Court to use the 
Department of Natural Resources and Conservation for technical 
expertise. The use of DNRC complemented the legislature's 

2 
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mandate to the Water Court to facilitate an expeditious 
adjudication of water rights. However, the legislature did not 
foresee two conflicts. 

First, the legislature provided for the suspension of all 
adjudication proceedings on claims for federal and Indian 
reserved rights in water divisions in ~hich there are reserved 
right claims subject to negotiations. That suspension peecludes 
the routine decreeing of water basins. The Water Court began by 
issuing decrees not subject to negotiations but soon ran out of 
basins with water rights not involved in negotiation. As a 
solution, the Court instituted Temporary Preliminary Decrees on 
all the state law based rights in a basin. We believe that this 
bifurcation of the adjudication violates both federal and state 
law. By allowing state law claimants to litigate in the absence 
of federal law claimants, the Adjudication has degenerated into a 
piecemeal adjudication. The result is a perception by water 
users that their rights are adjudicated and tha creation of a 
solidified wall of opposition to later adjudicated federal 
claims. S.B. 169 encourages this reaction by allowing an entire 
TPD to be conclusive, enforceable and administrable according to 
its terms among parties ordered by the water judge under MCA 85-
2-406. There is no fairness nor due process in this TPD process. 

State law is best expressed at Montana Code Annotated 85-2-701: 

"Because the water and ~ater rights within each water 
division ARE INTERRELATED, it is the INTENT of the 
legislature to conduct UNIFIED PROCEEDINGS for the 
general adjudication of existing water rights under the 
,lontana Hater Use J\ct. II 

It is clear that this provision of State law does not contem~late 
a bifurcated proceeding, anct the Department of the Interior has 
relied upon that intent, especially for Indian reserved water 
rights. S.B. 169 will change that course in mid-stream. 

The draftees of the Adjudication Statute understood the time 
consuming natuee of litigation and negotiation. In fairness, 
they recognized that the United States could not be required to 
do both. That is why they enacted MeA 85-2-217 to suspend all 
proceedings. If you adopt legislation requiring the Uniten States 
to negotiate and litigate at the same time, you will have imposed 
a unique burden on the United States that is not shared by any 
other water right claima~t. You may force the United States to 
seek judicial relief from this discrimination and to terminate 
the negotiation process. It appears as though you will have 
impliedly repealed the negotiation provision. We can not 
reconcile the suspension provision and the codification of the 
TPD procedure. 

The second conflict not foreseen by the legislature in 1979 was 
the inaccuracy and inflated ndtuee of many of the claims file~. 
The legislature correctly presumed that many claimants would file 
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their claims without legal or technical assistance. Yet the 
statute contemplates a quick, clean judicial proce9~. The Water 
Court quickly realized that most claims were ill-prepared and 
incomplete. The Court took advantage of the technical assistance 
of the DNRC to clarify claims but then met a new problem. Once 
the claims were clarified by filling in all the blanks with 
relevant information, the Court learned that the information 
often was inaccurate. The Water Court's recognition of these 
inaccuracie~ and its obligation to resolve them has directly run 
afoul of the quick, clean judicial process and the legislature's 
mandate to the Water Court to expedite the adjudication. The 
Water Court has struggled with this iss 11e. 

We note that initially the Water Court consciously avoided 
basins with Indian Reserved Right~. S.B. 169 as originally filed 
proposed to give legislative approval to decreeing basins which 
contained Indian reserved right claim9. That proposal was met 
with strong ohjections by persons working in the Indian 
negotiations. Now the amended bill allows "TPD's" where 
necessary for the orderly ADJUDICATION or administration of Nater 
rights. The fact is the Water Court has moved so quickly that 
the only basins left are ones containing federal or Indian 
reserved water right claims that are being negotiated under the 
state statute which suspended "all proceedings" until there can 
be a "unified proceeding." Thus S.B. 169 is as a practical 
matter legislative approval for decreeing basins containing 
Indian reserved water right9. The Department opposes the 
enactment of S.B. 169 for this reason among others. 

I do not want to leave the impression that water users in basins 
containing federal or Indian reserved rights are unable to 
administer water use until the United States is an active party. 
The Montana statute provides for an exception at MCA 85-2- 231. 

There may well be occasions when there is a yenuine need for an 
interlocutory or temporary determination in a basin, pending the 
general adjudication of all water interests in that basin. This, 
however, is very different from the two-track system of 
adjudication which has been employed by the Water Court to 
date, and which will be formalized if S.B. 169 becomes law. We 
have already suggested to the Montana Supreme Court that the 
following language be added to the Water Claims Examination Rules 
in order to allow for interlocutory decrees in appropriate 
situations: 

Pursuant to M.e.A. § 85-2-231(1)(d), the Water Court 
may issue an interlocutory decree or other temporary 
decree pursuant to § 85-2-231 or if such decree is 
otherwise necessary for the orderly administration of 
water rights prior to the issuance of a preliminary 
decree. Prior to issuing such an interlocutory or 
other temporary decree, the Water Court shall make a 
determination, supported by findings of fact and 
conclusions of law, that such a decree is authorized by 
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§ 85-2-231 or is otherwise necessary for the orderly 
administration of water rights prior to the issuance of 
a preliminary decree. This determination will be 
upheld if supported by substantial evidence. 

Please see the United States comments to the Montana Supreme 
Court on the Interim Claims Examination Rules. 

I am sure that you will hear that the United States must not 
really have complaints about TPD's because they have participated 
in nearly everyone decreed to date. That is true - we have, but 
we do so under protest and with ~ concern that the appearance of 
one federal agency using state law based water rights may 
prejudice another federal agency using reserved rights claims 
merely because both sets of claims legally are held by the United 
States. S.B. 169 may force the resolution of this conflict. 
Section 3 of the proposed bill discusses later objections in the 
Preliminary Decree process. On page 7 lines 5 through 11 the 
bill reads: 

A PERSON DOES NOT WAIVE THE RIGHT TO OBJECT TO A 
PRELIMINARY DECREE BY FAILING TO OBJECT TO A TEHPORARY 
PRELIMINARY DECREE. WnvEVER, A PERSON MAY NOT RAISE AN 
OB,JECTION TO A MATT8R IN A. PRF.:LIMINARY DECREE IF HE WAS 
l\ PARTY TO THE t4ATTER WHEN THE MATTER WAS PREVIOUSLY 
LITIGATED AND RESOLVED AS THE RESULT OF AN OBJECTION 
RAISED IN A TE~PORARY PRELrMINARY DECREE. 

We find this language to be vagy~. 

Ivho is a party? 
Is it the United States o~ the individual federal agencies? 
The United States is the federal party and as such it 
represents the interests of its various agencies. 
Is there an exemption for agencies that negotiate? 
What do you mean by "matter?" 
Does this mean an entire TPD or entire claim or parts of the 
wat9r ci]ht? 
If the United States initi~lly objects to flow rate, is the 
United States later foreclosed from objecting to acreage or 
priority date in the same claim? 
If the United States on behalf of one agency appears in a 
TPD, can the United States on behalf of another agency 
appear in the preliminary decree? 

The vagueness in this provision may cause the Department to pause 
and seriously reconsider its participation in TPD's. He note 
that S.B. 167 contains the same vague language. 

A good example of the basic unfairness of the current Water Court 
procedure, which S.H. 169 proposes to codify is Section 3(c). We 
note this provisions conflict with S.B.166 Section 6. 
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(c) A PERSON WHO HAS RECEIVED NOTICE OF THE 
AVAILABILITY OF A TEMPORARY PRELIMINARY DECREE WAIVES 
THE RIGHT TO OBJECT TO THE ENFORCEMENT OF THE TEMPORARY 
PRELIMINARY DECREE UNDER 85-2-406 IF" HE FAILED TO 
OBJECT TO A TE"1PORARY PRELIMINARY Dt:CREE. 

Thus if the United States must forego participation in Temporary 
Preliminary Decrees because its agencies' staffs are negotiating 
and because we do not want to jeopardize our ability to 
scrutinize every claim,we can be precluded from objecting to the 
enforcement or administration of our state law based claims that 
were included in a TPD. We have serious concerns as to the 
fairness of this catch 22 provision. Also, we do not believe 
the State has the authority to administer United States water 
~iQhts prior to a final decree. 

Tn ~um, we are concerned with the effects of past and future TPDs 
on 1) our capacity to continue negotiations rather than resort to 
litigation; 2) fairness and economy of process to all litigants, 
but especially the United States whose claims would be decreed in 
a later proceeding; and 3) State court jurisdiction over the 
United States pursuant to the McCarran Amendment. 

If this legislation is passed as presently written, the 
Solicitors Office will have to advise the Secretary that 
continued participation in TPDs could have serious consequences 
on the rights of the United States. The United States is one of 
the largest claimants and has been one of the largest objectors 
in the adjudic:ltion thus f3.r. \'le believe it has been through the 
efforts of the United States through the objection process that a 
de;lree of accu racy has bt1en rna i ntai ned in the adj 11d i cat ion. If 
S.B. 169 is passed, the State will force the Department of the 
Inte~ior to reevaluate the Montana ~djudication as a McCarran 
~mendment proceeding. 

Thank You, 
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Senator Jack E. Galt 
Chairman 
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3/20/89 
u.s. Department 0 

Washington. D,C. 20530 

February 9, 1989 

Reserved Water Rights Cd1Itplad:: .D:tiltnptss·;ion 
1520 East Sixth Avenue 
Helena, Montana 5962G-23n1 

Dear Senator Galt: 

Re: Montana 'W..cd:!er Adjlld tr:at=i:on - Commml1's CD 

Proposed .Legislation Respecting Tempo:t:aI}" 
Preliminary Decrees. 

This is in reference to your letter dated December 28~ 
1988, to the Interior Department Field Solicitor in Billings, 
inviting comments on proposed legislation regarding the statewide 
water adjudication process. We offer the comments below on 
behalf of the Department of Justice, which has the primary 
responsibility of representing the united States and its agencies 
in the water proceedings. 

The draft bills which have been brought to our 
attention deal with reopening decrees of water rights, the use of 
temporary preliminary decrees, the administration of the latter 
form of decree, and correction of clerical errors in decrees. 

-The following is not an exhaustive recitation of all of our views 
on these subjects. Rather, we note here matters of special 
concern, particularly on the subject of temporary preliminary 
decrees. 

I. Formalized Use of Temporary Preliminary Decrees 
(TPD's). The comments under this heading relate to the draft 
entitled wAn Act Providing Clear Authority for the Issuance of 
Temporary Decrees in Those Basins in Which Adjudication of Claims 
for Federal or Indian Water Rights Is Precluded,w etc. That bill 
does what its title states: it expressly authorizes the issuance 
of TPD's in any basin in which adjudication of claims for federal 
or Indian reserved water rights is prevented by M.C.A. § 85-2-
217, which suspends the adjudication of such water rights while 
they are being negotiated with the Compact Commission~ The bill 
also states that the TPD shall address all claims in the basin 
except those affected by the suspension. (See proposed § 85-2-
231 (d) (5) .) 
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A. TPD's Lead to a Piecemeal Adjudication. -- The 
Montana Water Court has been routinely entering TPD's for years. 
The draft bill would formally sanction that practice. We'oppose 
this provision because, as explained below, the routine use of 
temporary preliminary decrees in the Montana adjudication is 
leading to a piecemeal atij.udicatmn -Df '~ater rights, contrary to 
the McCarran Amendment, ·4.3 U.s. C. § 666. 

The McCarran ~;t1!lent ;i~ ,:8 .wa±v.er -:-of sovereign 
immunity which authorizes 'the jo,inder 'of 'l:.he 'united states in a 
general stream adjudicatj-aD See 'Co.lor:ado "River Water 
Conservation Dist. v. Un±ted Stat.es,4:2-4 U.s. 800 (1976). As a 
statute consenting to :su±i: agains:t -the United States, any 
condi tions which Congress :has att:a:ched "to that consent must be 
strictly observed, and exceptions the::ret:o :must: nat be .lightly 
implied. Block v. North Dakota_ -46~ lJ-5 .• 273" 2137 (1983). 

The McCarran statute consents to suit against the 
united states on the condition that 'the ~ceedings be 
comprehensive, in which all water claimants are joined and all 
rights to the use of water are decreed_ Dugan v. ~ank, 372 U.S. 
609, 617-619 (1963) (McCarran Amendment did not authorize suit 
where all claimants to water rights in San Joaquin River were not 
joined as parties and priorities were not to be determined among 
all parties). The McCarran statute was designed'to avoid the 
adjudication of water rights in a "piecemeal" fashion. Colorado 
River, 424 U.S. at 819. 

The utilization of TPD's to adjudicate rights based 
upon state law, while federal reserved rights are subject to the 
negotiation process of M.C.A. §§ 85~2-701 through -705, indicates 
that in practice Montana's water adjudication is devolving into a 
piecemeal adjudication, against the int~~t of th~ McCarran 
Amendment. 

In actuality, since the initiation of the Senate Bill 
76 proceedings, little progress has been made in achieving 
settlements of Indian and federal reserved rights.1/ 
Nonetheless, the adjudication of those rights has been stayed 
during the pendency of formal "negotiations" between the Compact 
Commission and federal agencies and Indian Tribes, by virtue of 
§ 85-2-217. In the meantime, the Water Court has been 
proceeding with haste to determine all state law water rights, 
chiefly through the device of TPD's. In effect, state law water 
rights and federal reserved rights are being processed under 
different statutory regimes, and it is an open question whether 
the ~ater Court will be able, at some time in the distant future, 

1/ The Northern Cheyenne Tribe has recently made a settlement 
proposal to the Compact Commission. We hope that the Commission 
is prepared to begin negotiations soon on this matter. 
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to integrate the determination of these two classes of rights 
into unitary final decrees. Thus, the piecemealing of the Senate 
Bill 76 process could have unfortunate consequences several years 
down the road. 

The foregoing does not~]I[€an -:.t'bat temporary decrees 
should never be entered in advance of :the preliminary decree 
authorized by M.C.A. §S5-'2-231_ '!Thene .may well .be occasions 
when there is a genuine 1l'eed -£ar::d3tteUocu:t:oL y or -temporary 
relief in a basin pending theg~ .:adj..u.dication o:f all water 
interests in that basin. 'Th.:i:s,hewev.er., is very different from 
the two-track system which has aeem .. empl;oyed in the adjudication 
to date, and which will be formalXzed if the bill becomes law. 
We have already suggested to the :Montana Supreme .court that the 
following language be added to the ~tex CLaims Examination Rules 
in order to allow for .inteJ:lactr.t::ar::y decrees in .:a'pp:c:apriate 
situations: 

Pursuant to M_C.A. § 8S-2-23'~ (:1.) (d), the Water Court 
may issue an interlocutory decree or other temporary 
decree pursuant to § 85-2-32~ or if such decree is 
otherwise necessary for the orderly administration of 
water rights prior to the issuance of a preliminary 
decree. Prior to issuing such an interlocutory or 
other temporary decree, the Water Court shall make a 
determination, supported by findings of fact and 
conclusions of law, that such a decree is authorized by 
§ 85-2-321 or is otherwise necessary for the orderly 
administration of water rights prior to the issuance of 
a preliminary decree. This determination will be 
upheld if supported by substantial evidence. 

See United states' Comments en Water Cla'ims Examination Rules 
at 11, In re DNRC, No. 86-397 (Mont. Sup. ct.). The suggested 
language addresses the need for an interim decree before the 
preliminary decree, while avoiding the routinized use of TPD's. 

In addition, the proposed bill would apparently permit 
TPD's to be issued for basins within federal reservations, 
including Indian Reservations. It has been the Water Court 
practice to refrain from entering TPD's to cover basins within 
Indian reservations. For this reason, the bill would compound 
the problem of improper bifurcation of the Montana adjudication. 

Our concern with the piecemealing of Montana's 
adjudication is based on more than technical considerations 
eman.ating from the McCarran Amendment. There is a real chance of 
unfairness to the United states and Indian Tribes if the 
adjudication proceeds along two paths. Water claimants whose 
rights are embodied in TPD's will corne to regard those rights as 
fixed. This is especially troublesome because in our experience 
many of the rights included in TPD's are greatly exaggerated or 
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otherwise inaccurate. In the meantime, the determination of 
federal and Indian reserved rights is making little or no 
progress. By the time the Water Court turns to adjudicating the 
reserved rights (assuming they.have not been compacted), the 
United states and the Tribes ~llbe faced with a wall of 
opposition from claimants .. _<:lire ..rJ:aims were:included in TPD's, 
and who may have been rely.mg<a.D":;.the TP.D's for year.s. This result 
can and should be avoided ~ -::avoiding a piecemeal determination 
of water rights. 

B. Federal LawProh±a~ :Regni~ing the United states 
to Pay for Costs. - Finally" ·the ·pr.o.p0sed § 8:5-2-232 (3), insofar 
as it is applied to the Uni:Led states, vio.lates xederallaw.. The 
provision states that any person"lll'B'Y obtain a copy 'Or the 
temporary preliminary or preli~ rlecree upon payment of a 
fee. 

The McCarran stattrl:£ di:t:·ecLs t:mrt '''no judgment for 
costs shall be entered against the United states'* .in any suit 
under the Act. 43 U.S.C. § 666(a). For this reason, the federal 
government may not be required to pay a fee to obtain a copy of a 
decree in proceedings under the Mccarran Amendment. 

The required fee constitutes a cost under § 666(a). 
Although the statute does not define the term "costs," 28 U.S.C. 
§ 1920 defines costs taxable in "any Court of the United states," 
and is thus an indication of the kinds of costs Congress 
contemplated when it prohibited exaction of costs against the 
United states in McCarran Amendment proceedings. section 1920 
lists "[f]ees and disbursements for printing and witnesses" 
(§ 1920(3», and "[flees for exemplification and copies of 
papers necessarily obtained for use in tne case" (§ 1920(4» as 
costs. The fee required by the bill is apparently intended to 
cover the cost of printing the decree,lJ and is thus the kind of 
litigation cost ~ontemplatedby 28 U.S.C. § 1920 (3) and (4). 
Thus, the fee required by the bill is a cost under 43 U.S.C. 
§ 666(a), which may not be charged against the United States. 

II. The Right to Object at Both the TPD and 
Preliminary Decree Stages Should Be Preserved. The comments 
under this head are directed to the draft bill entitled "An Act 
Stating that the Water Courts Shall By Order Reopen and Review 
All Temporary Preliminary Decrees, Preliminary Decrees, and Final 
Decrees," etc. This bill would permit the reopening of 
previously entered decrees and allow persons to object to water 
rights included in those decrees. The draft also specifies that 
no opjection seeking to relitigate "any matter previously 
litigated and resolved as the result of ani previous objection 

£I This is because the amount of the fee is set at "$20 or the 
cost of printing, whichever is greater ***." 
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process* is permitted, unless the objection comes from an Indian 
Tribe or federal agency *that had commenced negotiations* with 
the Compact Commission at the time when the matter was litigated, 
win which case the tribe or agency is entitled to the benefits of 
the suspension provided under 85-2-217.* See proposed § 1(2) and 
proposed § 85-2-233(1). 

We object to the above-described language in the draft 
to the extent that it limits the right of any party, including 
the United states, to object to the same water right claim at 
both the temporary preliminary and preliminary decree stages. 
Under the Montana Water Use Act in its current form, there is a 
right to object at the preliminary decree stage. M.C.A. § 85-2-
233. The statute does not restrict the right to object to the 
preliminary decree as a result of a previous objection to a TPD. 

It would be unfair to the United States and other 
parties to the adjudication to limit the right to object to the 
preliminary decree. Persons may have failed to object at the TPD 
stage, justifiably relying on their statutory right to challenge 
claims at the preliminary decree level. As we read it, the draft 
bill could retroactively block such persons from objecting to 
claims in the preliminary decree, contrary to their reasonable 
expectations. See § 4 of proposed bill, providing for 
retroactive application. 

The draft bill does have the salutary effect of 
subjecting previously entered TPD's and preliminary decrees to 
renewed scrutiny before they are transformed into final decrees. 
However, we submit that this is not an effective means of 
remedying the problem of inaccurate decrees. 

In December of 1987, the United States filed a motion 
in the Water Court to address the problem of inflated and 
inaccurate claims embodied in temporary preliminary and 
preliminary decrees. (See attached copy of motion and supporting 
brief.) Our motion requested (1) an order directing DNRC to 
issue reports regarding the need for reexamination of claims 
(using the improved Claims Examination Rules) in those basins 
under TPD's or preliminary decrees, and (2) reexamination of 
claims in five specific basins not yet under decree. By order 
filed on May 10, 1988, the Water Court denied the second request 
and took under advisement the first. 

We maintain that the surest manner in which to address 
the problem of inaccurate decrees is to grant the relief 
requested in our motion. To reopen old decrees for new 
objections puts the burden on the United States and other parties 
to investigate their neighbors' water claims, a role which, in 
general, the parties are not capable of performing adequately. 
As we noted in support of our motion, that critical role belongs 
primarily to DNRC. Only with thorough DNRC claims examination, 
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conducted under the new Claims Examination Rules, can the process 
result in reasonably fair and accurate decrees of existing 
rights. 

III. Other Comments. The draft bills at several 
points refer to wfederal agencies w as the entities which hold 
water rights and object to the claims of other parties. (See, 
~, draft bill on reopening decrees, § 1(2).) The language 
should be changed to reflect that the United States holds water 
rights and makes objections on behalf of federal agencies and 
Indian Tribes. 

In conclusion, we appreciate this opportunity to 
comment on the proposed legislation. We are confident that we 
share the same final goal - a full and fair adjudication of all 
waters within Montana. 

Attachment 

Sincerely, 

J/ Y/ / 
N~~ //h1.JtP"./ 

/¢l~ 
Hank Meshorer tIJ 
Chief, Indian Resources Section 
Land and Natural Resources 

Division 

CC: Chief Judge Lessley (wjo attachment) 



Gray HB699 -- Unofficial 
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1 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR A PATIENT 

2 ASSURED COMPENSATION FUND ABOVE LOW PRIMARY LIMITS OF 

3 INSURANCE, FOR THE PAYMENT OF MEDICAL LIABILITY CLAIMS AGAINST 

4 PHYSICIANS WHO DELIVER BABIES; PROVIDING FOR THE RETURN OF 

5 DOLLAR SAVINGS TO ORIGI~~L C~PI~ALIZERS ~~Q ~O PATIENTS WHO 

6 ARE INJURED IN THE MEDICAL SYSTEM; PROVIDING FOR AN 

7 OBSTETRICAL ADVISORY COMMITTEE TO MAKE RECOMMENDATIONS 

8 REGARDING OBSTETRICAL CARE; PROVIQI~C FOR OSJEC~IVE GUIQELI.~ES 

9 FOR ~O.~ECO~OMIC QA.,Y.,.\CES PROPOR~Imtl\,~E ~O ~HE SEVERI~Y OF 

10 INJURY OR ~HE LIFE EXPEC~.I\,~CY OF ~HE HJJUREQ P.~~Y, PROVIDING 

11 FOR VOLUNTARY ENTRY INTO BINDING ARBITRATION FOR OBSTETRICAL 

12 CLAIMS WITHOUT REGARD TO NEGLIGENCE OF THE PHYSICIAN; 

13 PROVIDING FOR ADMINISTRATION BY THE MONTANA MEDICAL LEGAL 

14 PANEL UNDER THE REIMBURSED SUPERVISION OF THE DEPARTMENT OF 

15 HEALTH AND ENVIRONMENTAL SCIENCES; PROVIDING FOR 

16 CAPITALIZATION BY A PREMIUM ~AX O~ CASUAL~Y Cf~RIERS TEMPORARY 

17 LINE OF CREDIT FROM THE GENERAL FUND, WITH THE ADVANCED MONEY 

18 TO BE REPAID; AMENDING SECTIONS 27-6-105, 27-6-602, 33-10-102, 

19 AND 33-23-311, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

20 DATE." 

21 

22 STATEMENT OF INTENT 

23 A statement of intent is required for this bill because it 

24 delegates ru1emaking authority to the department of health and 

25 environmental sciences. This bill is intended to expand the 

26 authority of the department and to authorize the writing and 

27 adopting of rules in accordance with the Montana 

28 Administrative Procedure Act to: 

29 (1) qualify or disqualify physicians for participation in 

30 the patient assured compensation fundi and 

31 (2) facilitate the collection of assessments and charges 

32 for hospitals and participating physicians under the Patient 

33 Assured Compensation Act. This bill is intended to reimburse 

34 the department for the cost of writing and adopting the rules. 

Gray Bill Page 1 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
NEW SECTION. Section 1. Short title. [Sections 1 through 
26] may be cited as the "Patient Assured Compensation Act". 

NEW SECTION. Section 2. Purpose and goals. (1) The 
purpose of this legislation is to inerease tAe a¥ailability of 
lower insurance costs for doctors providing obstetrical care 
and to increase access to that care, especially in rural areas 
of Montana, and to maintain the availability and accessibility 
of obstetrical care in urban areas of Montana. 

(2) The goals of this legislation are to: 

(a) eliminate from the insurance system any excess 
insurance money that may be collected because of complex 
insurance and legal problems related to excess reserves, 
excess profits, and the use of shared insurance data from 
states other than Montana: 

(b) require the pass through of savings to those who bear 
the cost for the Patient Assured Compensation Act, including 

the class of patients and claimants with injuries received in 
the medical system; 

(c) provide more full and fair a no-fault system of 
compensation to claimants tAan tAe eurrent medieal insuranee 
legal system does in eases in¥ol¥ing pAysieians WAO deli¥er 
babies; 

(d) pro¥ide in ad¥anee a reasonable ealeulation of tAe 
aetual amounts to be paid in obstetries related elaims so tAat 
tAe funds neeessary to pay elaims ean be properly raised from 
tAose \i'AO pay for tAe elaims to ensure tAat damages do not 
inerease exponentially; 

tet provide a funding mechanism that is broader than the 
available base of funds from obstetricians and family 
practitioners providing obstetric care by using sources that 
have an interest in the maintenance of core industries in 
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1 rural areas and that have benefited from previous civil 
2 justice reform legislation: and 

3 (f) provide an immediate reduction in the total cost of 
4 coverage for medical liability insurance for physicians who 
5 deliver babies. 

6 NEW SECTION. Section 3. Legislative findings. The 
7 legislature finds that: 

8 (1) there has been an accelerating and substantial 

9 reduction in available obstetrical services in Montana, 

10 especially in the rural areas, and this process is likely to 
11 continue unless appropriate steps are taken; 

12 (2) the reduction in obstetrical services constitutes a 
13 severe statewide public health and economic problemL 
14 especially in rural areas, that may well continue unless 
15 appropriate steps are taken: of a large magRitHae aRa a 

16 statewiae ecoRoffiic problem of a severe RatHre, 

17 (3) iR aaaitioR to the airect loss of obstetrical services 
18 iR rHral areas of MORtaRa, there have beeR aRa will likely 
19 cORtiRHe to bel 

20 (a) broaaer aaverse ecoRoffiic iffipacts to the hospitals iR 
21. those COMmHRities, iRclHaiRg the closHre of some hospitals 
22 tJith resHltiRg aaverse impacts OR the COMmHRities iRvolvea, 
23 that flow from a loss of a broaa raRge of basic meaical 
24 services as physiciaRs who aeliver babies retire early or 
25 leave the commHRity, 
26 (b) limitatioRs OR the availability aRa access to 
27 obstetrical care iR HrbaR areas, espeeially amoRg lower iRcome 
28 \lOmeR, broHght aboHt by iRcreasea pressHres OR limitea 
29 reSOHrces iR HrbaR areas from womeR iR rHral areas who wish to 

30 obtaiR replacemeRt obstetrical services, 

31 f4t ~ the impacts referred to in sHbsectioR (3) 
32 subsections (1) and (2) are strongly associated with, among 
33 other things: 

34 (a) substantial previous increases in the cost of medical 
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1 liability insurance, a high level of current costs of medical 
2 liability insurance, and anticipated increases in the future 
3 cost of medical liability insurance to the point where the 
4 income from the delivery of babies does not justify the 
5 current or future cost of medical liability coverage; 
6 (b) substantial previous increases in the number of 
7 physicians involved in obstetrical medical liability claims 

8 a§aiRst pHysieiaRs, with an increased likelihood that each 
9 physician will be periodically involved in a number of legal 

10 claims; 
11 (c) inducements for early retirement, relocation to another 
12 area, or the elimination ~r limitation of obstetrical s~rvices 
13 by doctors who deliver babies; 
14 ~ 1!l the medical-insurance-legal system, because of its 
15 unpredictability and high cost, often deprives can deprive the 
16 most seriously injured and the least seriously injured of even 
17 their out-of-pocket economic damages or provides compensation 
18 for intangible damages disproportionate to the severity of the 
19 injury or the life expectancy of the injured party. 
20 NEW SECTION. Section 4. Definitions. As used in [sections 
21 1 through 26], the following definitions apply: 
22 (1) "Actuarially sound basis" means that the probability of 
23 insolvency of the primary pool of funds has been lowered to a 
24 level of risk that is prudent to accept, as determined by an 
25 actuary hired by the fund, who is a member of the American 
26 academy of actuaries or the casualty actuarial society. 
27 (2) "Administrator" means the administrator of the primary 
28 and secondary pool of funds, who is the director of the 
29 Montana medical legal panel provided for in 27-6-201. 
30 (3) "Board" means the Montana state board of medical 
31 examiners provided for in 2-15-1841. 
32 (4) "Bodily impairmeRt" meaRS temporary or permaReRt 
33 impairmeRt or loss of bodily f~RetioRs or bodily parts. ~he 
34 term does Rot iRel~de otHer impairmeRts, iRel~diR§ b~t Rot 
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1 limited to mental or emotional proeesses or behayiora1 
2 eontro1s. 
3 +5+ ill "Claimant" means a person claiming damages for 
4 injury from medical malpractice or required benefits for 

5 compensable injuries under [sections 1 through 26]. 
6 +&t ill "Commissioner" means the commissioner of insurance 
7 provided for in 2-15-1903. 

8 ++t ill '~Compensable injury" means any physical harm, 
9 bodily impairment, disfigurement, or a delay in recovery, 

10 under [section 24] that: 

11 (a) is associated with or connected to the birthing process 
12 or the rendering of obstetrical care by a physician qualified 
13 under the terms of [sections 1 through 26]; 
14 (b) is associated in whole or in part with medical 

15 intervention rather than with the condition for which the 
16 intervention occurred; and 
17 (c) is not consistent with or reasonably expected as a 
18 consequence of medical intervention or is a result of medical 

19 intervention to which the patient did not consent. 
20 f-8+ ill "Condition" means the general state of health of 
21 the patient prior to medical intervention. 

22 t9+ ill "Delay in recovery" means any undue additional time 

23 spent under care that is not substantially attributable to the 
24 condition for which medical intervention occurred and includes 
25 consideration of the general health of the patient. 
26 +±-G+ ill "Department" means the department of health and 
27 environmental sciences provided for in Title 2, chapter 15, 
28 part 21. 
29 tH:+ 1!.Q1 "Designated premium equivalent" means the dollar 
30 amount paid by a patient to a physician or dedueted from the 
31 ehar§es of a physieian under [section 24]. 
32 (12) "Disfi§urement" means sears or adverse ehan§es in 
33 bodily appearanee beyond those that are mediea11y required. 

34 (13) "Eeonomie dama§es" means those eompensatory dama§es 
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1 payable as a res~lt of a medieal malpraetiee elaim a§ainst a 
2 p~ysieian or a p~ysieian and ot~er parties, t~at are 

3 objeoti· ... ely determinable and verifiable eompensatory dama§es, 
4 inel~din§ b~t not limited to medieal expenses and eare, 
5 re~abilitation serviees, e~stodial eare, loss of earnin§s and 
6 earnin§ eapaeity, loss of ineome, f~neral or b~rial expenses, 
7 loss of ~se of property, oosts of repair or replaeement of 
8 property, eosts of obtainiR§ s~bstit~te domestie serviees, 
9 loss of employment, loss of b~siness or employment 

10 opport~nities, and anyotAer objeetively determinable and 
11 ... erifiable pee~niary or monetary dama§es, 
12 fl4+ Jl..!l "Hospital" means a hospital as defined in 50-5-
13 101. 
14 f-l-5-t 1ill "Malpractice claim" means a malpractice claim as 
15 defined in 27-6-103. 
16 ~ .1.!..ll "Medical intervention" means the rendering as well 
17 as the omission of any care, treatment, or services provided 
18 within the course of treatment administered by or under the 
19 control of a physician or hospital. 
20 t±+t .i!!l "Montana medical legal panel" means the panel 
21 provided for in 27-6-104. 
22 (18) "NoReeoRomie dama§es" meaRS t~ose dama~es payable as a 
23 res~lt of a medieal malpraetiee elaim a~aiRst a p~ysieian or a 
24 p~ysieian and ot~er parties t~at are s~bjeetively determined 
25 to be nonmonetary or nonpeo~niary dama~es, inel~din§ b~t not 
26 limited to pain, s~fferiR§, ineonvenienee, ~rief, p~ysieal 
27 impairment, disfi§~rement, mental o~fferiR§ or an~~is~, 
28 emotional distress, loss of soeiety aRd eompanions~ip, loss of 
29 eonsorti~m, fear of loss, fear of illness, fear of inj~ry, 
30 inj~ry to rep~tation, ~~miliation, aRd any ot~er s~bjeeti ... ely 
31 determined Ronmonetary or nonpee~niary dama§es, 
32 f+9+ 1lli "Obstetrical advisory council" means an advisory 
33 council created pursuant to 2-15-122 by the department and 

34 provided for in [section 20]. 
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1 ~ill.l "Patient" means an individual who receives or 
2 should have received care from a physician and includes any 
3 person or entity having a elaim of any kind, whether 
4 derivative or otherwise, as a resalt of alleged medieal 
5 malpraetiee on the part of a physieian or having a eompensable 
6 injary. Derivative elaims inelade bat are not limited to the 
7 elaim of a parent or parents, gaardian, trastee, ehild, 
8 relative, attorney, or any other representative of a patient, 
9 ineluding elaims for eeonomic damages, noneconomic damages, 

10 attorney fees or expenses, and all similar elaims right of 
11 action under 27-1-501. 
12 ~ .1.!1.l "Patient assured compensation fund" or "fund" 
13 means the fund created under [section 5] and comprised of a 
14 primary pool of funds and a secondary pool of funds. 
15 (22) "Physical harm" means a woand, infeetion, disease, or 
16 death. 

17 ~ .1..lll "Physician" means a physician as defined in 27-6-
18 103. 
19 +24+ 1l2l "Primary pool of funds" means that separate and 
20 segregated portion of the fund established for the payment of 
21 claims, expenses, and other allowed and required expenditures 
22 pursuant to [sections 1 through 261, except for money payable 
23 from the secondary pool of funds. 
24 +2-S+ 1l.Ql "Representative" means the spouse, parent, 
25 guardian, trustee, attorney, or other legal agent of the 
26 patient. 
27 +2-6+ illl. "Secondary pool of funds" means that separate and 
28 segregated portion of the fund established for the payment of 
29 compensation, expenses, and other allowed and required 
30 expenditures pursuant to [section 24]. 
31 -f*7+ ~ "Surplus" means the excess of total assets minus 

32 liabilities of the primary pool of funds as defined by 
33 standard accounting practices for insurance carriers. 
34 NEW SECTION. Section 5. Parpose Fund created 
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1 attachment to department -- deposit and investment. (1) There 
2 is a patient assured compensation fund. Money for the fund 
3 collected and received pursuant to [sections 1 through 26] is 
4 to be used exclusively for the purposes stated in [sections 1 
5 through 26]. 
6 (2) The fund is attached to the department for 
7 administrative purposes only, pursuant to 2-15-121, except as 
8 otherwise provided in [sections 1 through 26]. The department 
9 may promulgate rules and regulations implementing [sections 1 

10 through 26]. 
11 (3) The primary and secondary pool of funds and any income 
12 from those funds must be held in trust. The funds must be 
13 deposited in segregated accounts (one for the primary pool of 
14 funds and one for the secondary pool of funds), invested, and 
15 reinvested by the department as a fiduciary, pursuant to law. 
16 The fund may not become a part of or revert to the general 
17 fund of the state. 
18 NEW SECTION. Section 6. Reimbursement to depart.eRt 
19 departments. The department and the department of insurance 
20 must be reimbursed from the primary pool of funds for any 
21 expenses incurred in the administration of [sections 1 through 
22 26] • 
23 NEW SECTION. Section 7. Capitalization and maintenance of 
24 primary pool of funds and secondary pool of funds --
25 sare~ar~e. (1) To capitalize the primary pool of funds and the 
26 secondary pool of funds, there is leviee aRd eolleetee OR all 
27 iRsHraRee earriers aHt~oriBee to write aRe eR~a~ed iR writiR~ 
28 oasHalty iRsHraRoe pHrsHaRt to ~~-1 2Qfi iR t~is state e~riR~ 
29 1987 aRe eR~a~ee iR writiR~ easHalty iRsHraRee as of Deeem~er 
30 ~1, 1988, a ORe time refHRdable sHreAar~e iR tAe form of a 
31 1.17% premiam tax sHreAar~e based OR 1987 earrier aRRHal 
32 reports maee pHrSHaRt to ~~-2 7Q§. a temporary line of credit 
33 that may be drawn by the administrator from the state general 
34 fund and deposited in the funds. in the amount of $6,500,000. 

Gray Bill Page 8 



Gray HB699 -- Unofficial 
March 16, 1989 

1 The administrator may draw upon the temporary line of credit 
2 as needed for the purpose of operating the funds and paying 
3 claims. The temporary line of credit is a loan, not an 

4 appropriation, and the administrator must begin to repay the 

5 withdrawn money, interest free, to the general fund once the 
6 financial affairs of the funds are stabilized and the 
7 administrator knows how much he will need to, and is able 
8 through other funding sources to, keep the funds actuarially 

9 sound. A total of $100,000 of the surehar§e forms must be 
10 withdrawn under the temporary line of credit to form the 
11 capitalization of the secondary pool of funds and the balance 

12 of the surohar§e forms line of credit may be used, in the 
13 amount considered necessary by the administrator, for the 
14 capitalization of the primary pool of funds. If the surohar§es 
15 provided for iR this seotion are refunded, the refuRd must be 

16 made iR the method aRd maRRer provided for iR [seotioR 10]. 

17 (2) Except as otherwise provided in this section, the 
18 primary pool of fURds is fully Ronassessab1e participating 

19 physicians are not subject to assessment. In order to maintain 

20 the primary pool of funds, the following annual surcharges 
21 must be levied against physicians qualified under [section 
22 16]: 
23 (a) (i) for coverage from the primary pool of funds from 
24 $100,000 per occurrence and $300,000 in the annual aggregate 
25 up to $1 million per occurrence and $3 million in the annual 
26 aggregate for all claims made during the policy period of the 
27 qualifying physician's primary policy of insurance required by 
28 [sections 1 through 26] and pursuant to that primary policy, 
29 as to physicians insured for purposes of at least some 
30 obstetrical privileges with an insurer authorized under 

31 [sections 1 through 26]+-
32 (A) as a family praotitioRer, aR aRRua1 surohar§e of 
33 $6,313, 
34 (8) as aR obstetrioiaR, aR aRRua1 surehar§e of $13,141 an 
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1 annual surcharge that will keep the primary pool of funds 
2 actuarially sound, using, for annual surcharge changes after 
3 the first surcharge is levied, the same limitations and 
4 requirements as rate changes by the primary carrier of the 
5 physician; 
6 (ii) an annual surcharge, separately and additionally paid 
7 by any professional service corporation, partnership, or other 
8 business entity and its employees desiring to qualify as 
9 physicians under [sections 1 through 26] in the same manner as 

10 charges are levied by the carrier providing primary coverage, 
11 at a rate to be determined by the actuary hired by the 

12 administrator; 
13 (b) for each physician subject to the terms of [sections 1 
14 through 26] who, after January 1, 1990, has an adverse ruling 
15 as to any medical malpractice claim by the Montana medical 

16 legal panel or a judgment or settlement as to a claim in 
17 excess of $25,000 and less than $50,000, the one-time sum of 
18 $500 because of the claim. If the amount of the judgment or 
19 settlement as to the claim is $50,000 or more, the one-time 
20 sum of $1,000 because of the claim. Any insurer required to 
21 report to the board pursuant to 37-3-402 shall also provide 
22 the report to the administrator and shall include in the 
23 report the amount of each settlement or judgment for each 
24 physician for whom a report is made. The certificate of 
25 authority of the insurer must be suspended by the commissioner 
26 pursuant to 33-2-119 if the reports are not provided to the 
27 administrator as required by 37-3-402 or within a reasonable 
28 time thereafter. 
29 (c) after January 1, 1990, $5 from each physician subject 
30 to the provisions of [sections 1 through 26] for each baby 
31 delivered by that physician and $5 from each hospital for each 
·32 baby delivered at the hospital. As a basis for the surcharge, 
33 by January 31, 1991, and on January 31 each year thereafter, 
34 each physician and each hospital shall report to the 
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1 administrator the number of babies delivered by them during 
2 the preceding calendar year. 
3 (3) Be§innin§ with the first year of operation of [sections 
4 1 throa§h ~6], the annaal sarehar§es for physicians provided 
5 for in saeseetion (~)(a) are saeject to annaal adjastment ey 
6 the administrator, eased apon reqaireffients for the actaarial 

7 soandness of the primary pool of fands, ander the same 

8 liffiitations and with the saffie reqaireffients as a rate ehan§e 
9 andertaken ey the primary carrier of the physician. 

10 +4+ ill The first annual surcharge for physicians provided 
11 for in this section must be collected by the Montana medical 
12 legal panel pursuant to 27-6-206 or within 30 days of [the 
13 effective date of this act], whichever occurs later. Beginning 
14 in 1990 and in each year thereafter, all subsequent annual 
15 surcharges for physicians provided for in this section and 
16 beginning in 1991, all surcharges provided for physicians in 
17 subsection (2)(b) and for physicians and hospitals in 
18 subsection (2)(c) must be collected by the Montana medical 
19 legal panel pursuant to 27-6-206. All collections must be 
20 remitted to the department within 14 days of receipt. 
21 (5) ~he (3)one tiffie refandaele sarehar§es for casaalty 

22 insaranee carriers provided for in this seetion mast ee 

23 colleeted ey the eOffiffiissioner on March I, 1989, parsaant to 
24 33 2 705 withoat deferral or installffient or within 30 days of 
25 [the effective date of this aet], whichever ocears later. ~he 
26 sarehar§e mast ee reffiitted to the departffient by the 
27 cOffiffiissioner \f'ithin 14 days: of reeeipt, and if the sarehar§e 
28 is not timely paid as provided in this seetion, the 

29 certificate of aathority of the insarer ffiast ee saspended ey 

30 the cOffiffiissioner parsaant to 33 ~ 119 antil the sarchar§e is 

31 paid. 
32 +&t 1!l The secondary pool of funds must be maintained 
33 solely through the surcharges on physicians and hospitals 
34 pursuant to subsections (2)(b) and (2)(c), distribution from 
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1 excess surplus pursuant to [section 10], the collection of 
2 designated premium equivalents pursuant to [section 24], and 

3 the revenues from any other source dedicated to the purposes 
4 of the secondary pool of funds. 
5 NEW SECTION. Section 8. Actuarial soundness of primary 
6 pool of funds. (1) The fund's primary pool of funds must be 
7 maintained on an actuarially sound basis and may not become 
8 operational until a statement is prepared by an actuary, hired 
9 by the administrator, who is a member of the American academy 

10 of actuaries or the casualty actuarial society certifying that 

11 the primary pool of funds is expected to be actuarially sound. 
12 
13 (2) If the primary pool of funds would at any time be 
14 rendered insolvent by payment of all fixed and known 
15 obligations that will become final within 2 years from that 
16 time, the amount of future noneconomic damages payable within 
17 that calendar year must be prorated among existing claimants 
18 at the time of the determination in a manner sufficient to 
19 eliminate or reduce the insolvent circumstance to the extent 
20 possible. Any amount due and unpaid at the end of the 2-year 
21 period must be paid in the following I-year period, with 
22 interest at the judgment rate from the time of deferral until 
23 payment, and must be paid before the obligations for 
24 administration of the primary pool and for noneconomic damages 
25 that become final during that year may be paid. The 
26 administrator shall increase the annual surcharge for the 
27 primary pool in order to ensure that proration of noneconomic 
28 damages does not occurr for more than 3 years. 
29 NEW SECTION. Section 9. Staff. The administrator, using 
30 money from the fund as considered necessary, appropriate, or 
31 desirable by the department, may purchase the services of 
32 persons, firms, and corporations to aid in protecting the fund 
33 against claims, fully administering [sections 1 through 26], 
34 determining the actuarial soundness of the primary pool of 
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1 funds, and determining the return of savings to persons and 

2 entities paying any portion of the original capitalization of 
3 the primary pool of funds, as well as for making 

4 reeommendations to s~bseq~ent legislative sessions. 
5 NEW SECTION. Section 10. Return of savings. (1) On July 
6 1, 1993, and on July 1 of each year thereafter, if the primary 
7 pool of funds is actuarially sound, all surplus in the primary 

8 pool of funds in excess of $1 million over the sum of the 
9 amount necessary to make that fund actuarially sound and the 

10 amo~nt of the original annHal s~reharge set by [seetions I 
11 thro~gh 28] times the n~mber of q~alified physieians must be 

12 distributed equally among: 
13 (a) the eas~alty ins~ranee earriers \lho have paid 

14 s~reharges into the primary pool of f~nds, pro rata and 
15 proportionate to their original eontrib~tions the general 
16 fund, as repayment of amounts withdrawn under the temporary 

17 line of credit, until such eontrib~tions amounts have been 
18 repaid; and 
19 (b) the secondary pool of funds. 
20 (2) The administrator, upon receipt of capital 

21 contributions pursuant to [sections 1 through 26), shall issue 
22 the person or entity paying the capital contribution a 

23 certificate representing the contribution and containing the 
24 terms of repayment, if any. The collection of capital 
25 contributions or the prospects of a return of savings may not 
26 be considered to be an unregistered investment contract or 
27 otherwise require registration as a security under the 
28 securities laws of Montana. 
29 NEW SECTION. Section 11. Reinsurance authority. The fund 
30 has the pO\ler to shall negotiate for, contract for, and 

31 purchase reinsurance, s~bjeet to the eontrol of the 

32 department. 
33 NEW SECTION. Section 12. Claims for payment. Except as 
34 otherwise provided in [sections 8(2) and 24)+ 
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1 ~ L claims for payment from the primary or secondary pool 
2 of funds that become final s~riR§ the first 6 maRths of the 
3 ealeRsar year m~st be eamp~tes OR J~Re ~Q aRs m~st be pais Ra 

4 later thaR the fallawiR§ J~ly lS, aRs 

5 (2) elaims for paymeRt from the primary or seeoRsary pool 
6 of f~Rss that beeame fiRal s~riR§ the last 6 maRths of the 
7 ealeRsar year m~st be eomp~tes OR Deeember ~l aRs m~st be pais 

8 no later thaR the follo~in§ JaR~ary 15 must be paid within 30 

9 days. 
10 NEW SECTION. Section 13. Claims against fund --
11 procedure. (1) The department shall issue a warrant in the 
12 amount of each claim, in the manner required for payment under 

13 [sections 1 through 26], submitted to it against the primary 

14 or secondary pool of funds on J~Re 3Q aRs Deeember 31 of eaeh 

15 ~ the first day of the following month. 

16 (2) Whe oRly elaim a§aiRst A payment from the primary pool 
17 of funds ~ may be made only upon a voucher or other 
18 appropriate request by the administrator, submitted along 
19 wi th: 

20 (a) a certified copy of a final judgment against the fund; 
21 or 
22 (b) a duplicate original of a settlement entered into by 
23 the administrator on behalf of the primary pool of funds 
24 involving a physician qualified under the terms of [sections 1 
25 through 26]. 
26 (3) Whe oRly elaim a§aiRst A payment from the secondary 
27 pool of funds ~ may be made only upon a voucher or other 

28 appropriate request by the administrator, submitted along 
29 with: 

30 (a) a certified copy of a final judgment or award of 

31 entitlement to the benefits of [section 24]; or 
32 (b) a eertifies eapy of a settlemeRt for the beRefits of 

33 [seetioR 24] approves by the MORtaRa medieal le§al paRe 1 
34 duplicate original of a settlement entered into by the 
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1 administrator on behalf of the secondary pool of funds. 
2 NEW SECTION. Section 14. Payment from primary pool of 

3 funds after exhaustion of insurance coverage -- excess 
4 claims -- procedure. (1) If a physician qualified under 
5 [sections 1 through 26] or his insurer a& under insurance 
6 required by [section 16] has agreed to settle liability on a 
7 claim by payment of its policy limits and the claimant is 
8 demanding an amount in excess of the policy limits or if the 
9 annual aggregate under the insurance for the physician has 

10 been paid bi or on behalf of the physician, the claimant shall 
11 notify the administrator iR the maRRer provided iR sHbseetioR 
12 (d) aRd reeeive a reply from the admiRistrator as a eORditioR 
13 preeedeRt to reeovery from the primary pool of fHRds. 
14 (2) The claimant shall provide the administrator in 
15 writing, posta§e prepaid by eertified mail, a short and plain 
16 statement of the nature of the claim and the additional amount 
17 for which the claimant will settle. The statemeRt mHst 
18 iRelHde, separately stated, the amoHRts previoHsly paid aRd 

19 the additioRal amoHRts demaaded with respeet to the damages as 
20 a whole withoHt re§ard to aRY previoHs paymeRt. The statemeRt 
21 mHst also iaelHdel 
22 (a) the amoHRt of aRY past dama§es, itemised as to eeoRomie 
23 aRd ROReeoRomie dama§es, aRd 
24 (~) aRY f~t~re dama§es aRd the periods over whieh they will 
25 aeerHe, OR aR aRRHal ~asis, for eaeh of the followiRg typesl 
26 (i) medieal aRd other eosts of health eare, 
27 (ii) other eeoaomie loss, aRd 
28 (iii) ROReeoRomie loss. 
29 (3) The ealeHlatioR of fHtHre dama§es ~ader sHbseetioR (d) 
30 mHst be based OR the eosts aRd losses dHriRg the period of 
31 time the elaimaRt will sHstaiR those eosts aRd losses HRless a 
·32 elaim of \lroRgfHl death is iRvol' .. ed. IR \JroRgfHl death elaims, 
33 fHtHre damages must be based OR the losses dHriRg the period 

34 of time the iRjHred party wOHld have lived bHt for the iRjHry 
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1 upon whieh the elaim is based, and the elaimed future dama~es 
2 must be expressed in current values without re~ard to future 
3 ehan~es in the earnin~ power or purehasin~ power of the 
4 dollar. 
5 (4) If a elaim of wron~ful death is not involved, the 
6 statement under subsection (2) must state the elaimed severity 
7 of the injury and whether the injury is limited to mental or 
8 emotional harm or involves physieal harm. If the injury 
9 involves physical harm, the claimant shall state whether the 

10 physieal harm includes bodily impairment or disfi~urement. 
11 (§) ~he statement under subsection (2) must also specify 
12 \lhat percenta~e of the claimed dama~es are alle~ed to be the 
13 responsibility of each physician a~ainst whom a claim is made. 
14 

15 (') If, within 3Q days after reeeipt of the statement, the 
16 administrator has not aecepted the offer of settlement in 
17 writin~, the claimant may proeeed with any elaim a~ainst the 
18 physieiaA. ~he patient assured eompensation fund must be named 
19 as a neeessary and proper party in any state or federal eourt 
20 proeeedin~ for all eauses of aetion arisin~ after [the 
21 effective date of this aet]. 
22 (7) (a) ~he statute of limitations with respeet to any 
23 medical malpractiee elaim a~ainst a qualified physieian under 
24 [seetions 1 throu~h 2'] is tolled by the deposit in the United 
25 States mail of the 'lritin~ ['equired by this seetion and does 
26 not be~in to run a~ain until the ~reater of. 
27 (i) 3Q days after mailin~, or 
28 (ii) the runnin~ of the applieable limitation period under 

29 27' 7Q2. 

30 (b) ~he time period of tollin~ is not eomputed as pa['t of 
31 the period ,lithin tlhieh the action may be bro\i~ht. 
32 NEW SEC';PION. Section Ii. gisehar~e of obli~ation to pay 
33 amount from funds. ';Phe obligation to pay an amount from the 
34 p['imary or secondary pool of funds may be di6eha['~ed, unless 
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1 otherwise req~ired or permitted by law, thro~~hl 

2 (1) payment in one l~mp s~m for aeer~ed dama~es, 

3 (~) an a~reement req~irin~ periodie payments from the 
4 primary or seeondary pool of f~nds over a period of years, 

5 (l) the p~rehase of an ann~ity payable to the elaimant, 

6 with the administrator havin~ the power to eontraet with those 

7 in6~rers permitted ~nder ~S-9-40l(4), or 

8 (4) any eombination of the payment plans in s~bseetions (1) 

9 thro~~h (6). 

10 [RENUMBER SUBSEQUENT SECTIONS] 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

NEW SECTION. Section 16. Qualifications for physician. 

(1) In order to become and remain qualified under the 

provisions of [sections 1 through 26], in addition to the 

procedures established by the department for regulation of 
application for qualification, a physician must: 

(a) pay all surcharges required by [sections I through 26] 

in a timely manner; 
(b) at the time of qualification, irrevocably agree in 

writing to be bound by the results of any arbitration provided 

for in [section 24]; 

(c) (i) if acting as an individual physician, be insured 

and continue to be insured by an authorized insurer under a 
valid and collectible policy of medical liability insurance in 
at least the amounts required by subsection (2), for purposes 
of at least some obstetrical privileges as an obstetrician or 
as a family practitioner; or 

(ii) if a member of a professional service corporation, 

partnership, or other business entity desiring to qualify as a 

physician, have one or more be a member of one that has more 

than 50% of the members of the business entity insured as an 

obstetrician or as a family practitioner with some obstetrical 

privileges; 

(d) establish proof of qualifying coverage for lower limits 

Gray Bill Page 17 



Gray HB699 -- Unofficial 
March 16, 1989 

1 and proof of specialty. 
2 (2) Proof under subsection (1) may be established by the 
3 physician's insurance carrier annually filing with the 
4 administrator proof that the physician is insured by a policy 
5 of malpractice liability insurance in the amount of at least 
6 $100,000 per occurrence and $300,000 in the annual aggregate 
7 for all claims made during the policy period, along with the 
8 specialty under which such policy was issued. ~RY iRsyrer 
9 offeriR§ syeh a poliey may offer a poliey with dedyetible 

10 optioRs of yp to ORe half of the limits. The administrator may 
11 require a professional corporation seeking to qualify to 
12 provide information necessary to determine if the corporation 
13 is eligible as a physician. 
14 NEW SECTION. Section 17. Failure of physician to qualify 
15 for change of coverage -- limits of liability of fund --
16 rights and duties of physician. (1) A physician who fails to 
17 qualify under [sections 1 through 26] or who becomes 
18 disqualified is not covered by the provisions of [sections 1 
19 through 26] after the date of disqualification and is subject 
20 to liability under the law without regard to the provisions of 

21 [sections 1 through 26], except for claims made while the 
22 physician was qualified. If a physician does not qualify, the 
23 claimant's remedy will not be affected by the terms and 
24 provisions of [sections 1 through 26]. The primary pool of 
25 funds is not liable for any amounts up to the limits of 
26 qualifying coverage of a physician established in [section 
27 16]. The secondary pool of funds is liable only up to the 
28 amounts contained in that fund in the manner provided in 
29 [section 24]. 
30 (2) Within 14 business days of receipt of the information 
31 required for qualification of a physician, the administrator 
32 shall notify the physician whether the physician is qualified, 
33 and if so, the date he became qualified. 
34 (3) The primary pool of funds is not liable for any amounts 
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1 until the limits of the qualifying coverage for lower limits 
2 of the physician have been paid or are payable and then only 
3 above those limits of coverage. The maximum liability of the 
4 primary pool of funds is $1 million per occurrence and $3 
5 million in the annual aggregate as to each qualified physician 
6 for all claims made during the policy period of the coverage 
7 for lower limits. The claimant's remedy for amounts over the 

8 limits of the primary pool of funds are not affected by the 

9 terms and provisions of [sections 1 through 26], except as 
10 otherwise provided. 

11 (4) Except as otherwise provided in [sections 1 through 
12 26], the rights and duties of a physician qualifying under 
13 [sections 1 through 26], including but not limited to the 
14 nature, extent, and limits of coverage of the primary pool of 

15 funds, are the same as the rights and duties of that physician 

16 under his qualifying coverage for lower limits, including but 
17 not limited to all exceptions, exclusions, and endorsements to 
18 the lower limits of coverage. 

19 (5) Failure to maintain levels of coverage required under 

20 this section or nonrenewal, cancellation, or the elimination 
21 of obstetrical coverage for lower limits of coverage 
22 eoastitute constitutes disqualification of the physician under 
23 the terms of [sections 1 through 26] when the changes become 
24 effective with respect to the lower limits of coverage, if at 
25 all. The carrier providing lower limits of coverage shall 
26 promptly notify the administrator of changes in coverage 
27 pertinent to this section in the same manner as required of 
28 notice to insureds. 
29 (6) Notwithstaadia~ aay other proYisioa of [seetioas 1 
30 throu~h 25], if the adsiaistrator detersiaes that, due to the 

31 Busser aad dollar exposure of elaims filed a~aiast a physieiaa 

32 qualified uader [seetioas 1 throu~h 26], the physieiaa 
33 preseats a material rislt of si~aifieaat future liasility to 

34 the fuad, the administrator is authorised, after notiee and an 
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opportaaity for Rearia§. to termiaate tRe liability of tRe 
faae for all elaims a§aiast tRe physieiaa. 

++t ill Except as otherwise provided in [sections 1 through 
26], Title 33 has no application to [sections 1 through 26]. 
The following provisions of Title 33 apply to [sections 1 
through 26]: 33-15-411; 33-15-504; 33-15-1101 through 33-15-
1121; Title 33, chapter 18; Title 33, chapter 19; 33-23-301; 

and 33-23-302. 
NEW SECTION. Section 18. Adequate defense of fund --

notification as to reserves. The administrator may provide for 
the defense of the primary and secondary pool of funds against 
a claimant's claim ane may appeal a jHd§ment \lhieR affeets tRe 
fanes. The physician or his insurer for qualifying coverage 
for lower limits shall provide an adequate defense to the 

claim and is in a fiduciary relationship with the primary or 

secondary pool of funds with respect to any claim. Any carrier 
representing a physician subject to [sections 1 through 26] 
shall immediately notify the administrator of any case upon 

which it has placed a reserve of $50,000 or more. 
NEW SECTION. Section 19. Primary pool of funds not liable 

for punitive damages. The primary pool of funds is not liable 
for punitive or exemplary damages of any kind. This section 
does not relieve the liability of a physician for punitive or 
exemplary damages. 

NEW SECTION. Section 20. Appointment and recommendations 
of obstetrical advisory council. (1) The department shall 
appoint an obstetrical advisory council, subject to the 
approval of the governor, composed of seven people, ~ four 
of whom must be physicians qualified under [sections 1 through 

26]. ~ Expenses for travel and lodging and the 
administration of the council must be funded from the primary 

pool of funds, and members must be appointed for 4-year terms. 
A vacancy must be filled for the unexpired portion of the term 
in the same manner as the original appointment. 
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1 (2) The council shall make recommendations regarding: 
2 (a) prenatal and postnatal care, including but not limited 
3 to better access to comprehensive obstetrical services, 

4 improved professional competency, and peer review and quality 
5 assurance in connection with prenatal care, labor, delivery, 
6 immediate care of the newborn, and care of the postpartum 
7 woman; 
8 (b) risk prevention and other quality of care; 
9 (c) designated compensable events, for which compensation 

10 should in all instances be paid, to be included in [section 
11 24] ; 
12 (d) economic and noneconomic damage schedules which should 
13 be included in [sections 1 through 26]; and 
14 (e) the proper implementation or correction of [sections 1 
15 through 26] as the council considers appropriate, pursuant to 
16 guidelines provided by the administrator. 
17 NEW SECTION. Section 21. Disciplinary action against 
18 physicians. After [the effective date of this act], upon the 
19 receipt by the board of information from the reports required 
20 by 33-23-311(3), 37-3-402, this section, or any other source 
21 that a physician has had three or more medical malpractice 
22 claims where a Montana medical legal panel result was adverse 
23 or indemnity has been paid or is payable in excess of the 
24 amount of $10,000 for each claim within the previous 5-year 
25 period, the board shall investigate the occurrences upon which 
26 the claims were based. The board shall determine if action by 
27 the board against the physician is warranted under 37-3-323 
28 through 37-3-328 and may take action under those sections. In 
29 1995 and annually thereafter, the board shall publish a 
30 summary of action taken or not taken on claims pursuant to 
31 this section. The summary may not identify individual 
32 physicians. The summary is in addition to any other 
33 requirements of the law and may not limit the obligations 

34 otherwise requi red by law. 
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·SeotieR ~~. Preaietasility ef a3-3ge8. IR a 
trial iR eistriet eoyrt of aRY meeiea1 ma1praetiee aetioR for 
eama§es for iRjYry Rot iRe1YeiR§ wreR§fy1 eeath where th~ 
patieRt assyree eompeRsatioR fYRe is a party to the aetioR, 
the eoyrt shall. 

(1) ypOR proper metioR of aRY party sybseqyeRt to veraiet 
aRe sefore eRtry of jye§meRt, review an aware a§aiRst aRY 
party fer ROReeoRomie eama§es to eetermiRe whether the aware 

9 is e1early eueessive or iRaaeqYate. If the atiara is Rot iR 
10 sYsstaRtia1 aeeore with a proper awara of aama§es after 
11 eORsieeriR§ the faetors iR sybseetioR (2), the eoyrt shall, 
12 aetin§ with eaytioR aRa eiseretioR, meaify the aware iR a 
13 maRRer reasoRab1y eORsisteRt with that sybseetioR, YR1ess 
14 . there is e1ear aRe eORviRein§ evieeRee that the iRterest of 
15 jYstiee woY1a Rot ee servee by the modifieatioR. 'l'he eoyrt 
16 shall §ive writteR reaSORS for a moaifieatioR or refysal to 
17 moeify. If the party aeverse1y affeetee by aRY moaifieatioR 
18 objeets, the eoyrt shall oreer a Rew trial OR the issye of 
19 ROReeoRomie aama§es oR1y. Eeonomie daJRa§es a\lareee aRe the 
20 faet of liability are aemissible at the Rew trial, Syt faetYal 
21 matters pertaiRin§ to liability are Rot admissible. 
22 (2) iR eetermiRiR§ \ihether aR a\iara reqYires moeifieatioR 
23 ynder sybseetioR (1), eORsieer. 
24 (a) whether the amOYRt awaraee iReieates prejYeiee, 
25 passioR, or eorrYptioR OR the part of the trier of faet, 
26 (b) whether itelearly appears that the trier of faet 
27 i§Roree the eviaeRee iR reaehiR§ a verdiet or miseoReeivee the 
28 merits of the ease as to eama§es reeoverable, 
29 (e) \ihether the tr ier of faet toolt improper elemeRts of 
30 eama§es iRtO aeeOYRt or arrived at the amouRt of dama§es sy 
31 speeulatioR aRe eonjeetYre, 
32 (a) whether the aware is reasoRably relatee te the eama§es 

33 proved aRd the iRjYry syfferea pyrsyant to the §Yidelines iR 
34 sY9seetioR (3), aRe 
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1 (e) whether the award is supported by the evideAce aAd 

2 could be adduced iA a lo§ioal maAAer by reasoAab1e persOAS, 
3 (3) use the §uideliAes iA this subsectioA iA aetermiAiA§ 
4 whether to modify aA award wheA cOAsiaeriA§ subsectioA (2)(d). 

5 NOAecoAomic dama§es are AOt proportioAa1 to the iAjury 
6 reeeived if they exeeed the §reater ofl 
7 (a) \leeltly \la§e eompeAsatioA beAefits as eomputed pursuaAt 
8 to 39 71-791 times the life expectaAey iA weeks, or 

9 (b) the multiple of eeoAomio dama§es awarded by the jury, 
10 pursuaAt to the severity of the iAjury as determiAed by the 
11 fiAder of faet as properly shoWA by the evideAee for purposes 
12 of ca1eulatioA, as fo110\/SI 

13 (i) for meAtal or emotioAal harm oAlYI 9.5 times the amouAt 

14 of eeoAomie dama§es or $1 millioA, whiehever is §reater, 
15 (ii) for physieal harm without bodily impairmeAt or 
16 disfi§uremeAtl aA amouAt equal to the amouAt of eeoAomio 
17 eama§es or $2 mi1lioA, whichever is §reater, 
18 (iii) for bodily impairmeAt or aisfi§uremeAtl 1.5 times the 
19 amoUAt of eeoAomie dama§es or $3 mil1ioA, \/hichever is 

20 §reater. 
21 [RENUMBER SUBSEQUENT SECTIONS] 

22 
23 NEW SECTION. Section 23. Contractual right to extended 
24 reporting endorsements -- prior acts coverage. (1) Each 
25 physician qualified under [sections 1 through 26] has the 
26 contractual right, on the same terms and conditions as that 
27 physician has under the qualifying lower limits of coverage, 
28 if any, to obtain an extended reporting endorsement for· 
29 coverage by the primary pool of funds for claims for medical 

30 malpractice that occur during the time a physician was 
31 qualified under [sections 1 through 26] but that are reported 

32 after the physician ceases to be qualified. 
33 (2) The cost of the purchase of an extended reporting 
34 endorsement paid by the physician to the fund is equal to a 
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1 multiple of the current annual surcharge under [section 7]. 
2 The multiple is the lesser of the multiple being charged under 
3 the qualifying lower limits of coverage at that time or the 
4 multiple determined by the fund's actuary. 
5 (3) Prior acts and omissions coverage, provided to the 
6 qualified physician upon qualification for coverage by the 
7 primary pool of funds for claims that have occurred but have 
8 not been made, must be provided only as to claims that are 
9 also covered under the terms of a valid and collectible 

10 primary policy of insurance coverage carried by the physician, 
11 qualified as required by [sections 1 through 26] and any 
12 endorsements to the policy. Prior acts and omissions coverage 

13 from the fund is subject to the following exclusions and 
14 limitations in addition to those contained in [sections 1 
15 through 26]: 
16 (a) The fund may not provide coverage for any liability to 
17 any qualified physician with respect to: 
18 (i) any claim made against a physician qualified under 
19 [sections 1 through 26] at any time prior to the date of 
20 qualification, regardless of whether or not the claim has been 
21 reported to any liability insurer; or 
22 (ii) any potential claim against any qualified physician of 
23 which any physician is aware or reasonably should have been 
24 aware as of the date of qualification, regardless of whether 
25 or not the claim has yet been made or reported to any 
26 liability insurer. For purposes of this subsection, a 
27 potential claim includes but is not limited to instances where 

28 any insured has received an oral or written communication from 
29 a legal representative of a patient or a request by or on 
30 behalf of a patient for copies of medical records under 
31 circumstances reasonably indicative of a potential claim. 
32 (b) The limits of liability of the fund for prior acts 
33 claims is the lesser of the limits of liability of the primary 
34 pool of funds under [sections 1 through 26] or the limits of 
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1 liability of any valid and collectible liability insurance 
2 carried by the qualified physician prior to qualification. 
3 NEW SECTION. Section 24. Compensation for injuries from 
4 medical intervention without regard to fault. (1) The purpose 
5 of this section is to establish a system of prompt, efficient, 
6 and equitable compensation for certain economic damages and 
7 attorney fees to those claimants injured through medical 
8 intervention in the birthing process or obstetrical care, 
9 without regard to negligence of the physician. ~his section 

10 applies only if the patient opts on a ?olHntary easis to pay a 
11 desi~nated premiHm eqHi?alent and later signs an areitration 
12 a~reement to areitrate the elaim eefore the Montana medical 
13 le~al panel. 
14 (2) Eaeh physieian shall diselose to eaeh patient, at At 
15 the time of any initial medical treatment by a participating 
16 physician related to the birthing process or obstetrical care, 
17 the amoHnt of fHnds on hand in the secondary pool of fHnds and 
18 the designated premiHm eqHi?alent that will ee eontained in 
19 the fees to ee eharged ey ~i?in~ the form pro?ided ey the 
20 administrator to the patient the patient is eligible to 
21 participate in the secondary pool and becomes liable for the 
22 payment of a designated premium eguivalent. The initial amount 
23 of the designated premium equivalent is $25. ~he amoHnt , is 
24 nonrefundable, and is subject to change by the department, by 
25 rule, after consideration of the recommendations of the 
26 obstetrical advisory council. The administrator shall 
27 re~Hlarly keep the physieians ad?ised of the amoHnt of money 
28 in the seeondary pool of fHnds, 
29 (3) Each patient, at the time the patient is pro?ided the 
30 form reqHired in sHeseetion (~), mHst ee ~i?en an opportHnity 
31 not to partieipate in the seeondary pool of fHnds and to ha?e 
32 the designated premiHm eqHi?alent dedHeted from the fees to ee 
33 ehar~ed of initial medical treatment related to the birthing 
34 process or obstetrical care. must be informed by the physician 
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1 of the provisions of subsection (2) and this subsection. The 
2 physician shall at that time give the patient a pamphlet that 
3 clearly and adequately describes the provisions of [sections 1 
4 through 23] and advises the patient to contact an attorney if 

5 the patient believes the patient has a malpractice claim 
6 related to the birthing process or obstetrical care. The 

7 pamphlet must be written by the state bar of Montana, and the 

8 primary pool shall pay the cost of publishing and distributing 
9 the pamphlet. The physician shall add the designated premium 

10 equivalent to the first bill sent to the patient and inform 

11 the patient at the time of the initial medical treatment that 

12 the amount will be added to the bill. If the patient cannot 
13 afford the premium aRd wishes to partieipate iR the seeoRdary 

14 pool of fURds, the patient shall deliver a signed letter to 

15 the physician to that effect and the premium must be waived. 
16 The designated premium equivalent must also be waived if 
17 prohibited by federal law. 
18 (4) If the patieRt wishes to partieipate iR the seeoRdary 

19 pool of fURds I 
20 (a) prior to aRY elaim of iRjury aRd prior to aRY kROWR 
21 eomplieatioRs of delivery or pregRaRey, the The physician 
22 shall immediately, within 30 days of the time of initial 
23 medical treatment, remit to the department the amount of any 
24 required designated premium equivalent or the letter from the 
25 patient stating an inability to pay the premium. Failure of 
26 the patieRt to payor provide the letter disqualifies the 
27 patieRt from aRY partieipatioR iR theseeoRdary pool of fURds. 

28 

29 (b) sU9sequeRt Subsequent to any claim of injury and 

30 subsequent to any known complications of delivery or 
31 pregnancy, the patient shall may provide the physician with an 
32 agreement to arbitrate a claim arising out of the birthing 

33 process or obstetrical care, on a form provided by the 
34 administrator. The physician and the patient or the patient's 
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1 representative shall execute the agreement to arbitrate the 
2 claim. Upea appre?al by the asmiaistrater, the agreemeat is 
3 biasiag Hpea the patieat, the patieat's represeatati?e, aay 
4 elaimaat, aas the physieiaa for purposes of a elaim for 
5 requires beaefits for eompeasable iajuries uaser [seetioas 1 
6 throHgh dS]. Aa exeeutes eopy of the agreemeat to arbitrate 
7 mHst be pro?ises to the aamiaistrator aas is subjeet to his 
8 appro?al as to form aas eoateat before it may beeome 
9 effeeti .... e. 

10· (5) A claim for recovery of required benefits must be filed 
11 pursuant to the provisions of Title 27, chapter 6, naming the 
12 secondary pool of funds a party, with that chapter and its 
13 rules of procedure being applicable to the secondary pool of 
14 funds as if it were a health care provider. The claim is 
15 governed by Title 27, chapter 6, as if it were a malpractice 
16 claim. The arbitration panel must be composed of an attorney, 
17 a physician, and a professional arbitrator. The professional 
18 arbitrator must be knowledgable in workers' compensation law 
19 and is the chairman of the panel. The arbitration agreement 
20 of the parties constitutes a request for recommendation of an 

21 award, and the recommended award constitutes an approved 
22 settlement agreement pursuant to 27-6-606 and an award 
23 pursuant to Title 27, chapter 5. 
24 (6) (a) Except as provided in subsection (6)(b), Title 27, 
25 chapter 5, applies to the claim and any award. 
26 (b) The provisions of 27-5-211 through 27-5-218 do not 
27 apply to the claim, and any conflict between Title 27, chapter 
28 5, and Title 27, chapter 6, must be resolved in favor of the 
29 latter. 
30 (7) The filing of a claim for recovery before the Montana 
31 medical legal panel under the arbitration agreement, ualess 
32 the arbitratioa agreemeat has beea re .... okes ia writiag by the 
33 patieat prior to filiag of the elaim, constitutes: 
34 (a) a valid and binding agreement that the sole matter in 
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1 controversy is whether there is a compensable injury and, if 
2 so, the amount of required benefits available as compensation; 
3 
4 (b) a waiver of trial by jury or the court; and 
5 (c) the sole and exclusive remedy for: 
6 (i) any malpractice claim against a physician qualified 
7 under [sections l through 26] or a hospital; or 
8 (ii) a claim for required benefits for a compensable injury 
9 by the patient, his heirs or represeatatives, or his pareats 

10 or aext of-kia, or aRY other persoR whose elaim is derivative 
11 from the iaeideat. 
12 (8) ~ If a claim has not been filed under subsection (7), 
13 the filing of a malpractice claim in federal court or pursuant 
14 to Title 27, chapter 6, against one or more physicians subject 
15 to [sections 1 through 26] constitutes a revocation in writing 
16 of the arbitration agreement provided for in this section ~ 
17 the elaim represeRts that the elaimaRt has beea fully advised 
18 ia writiag by legal eouAsel of the optiOAS available uAder 
19 [seetioas 1 through 28] aRd a true aae eorreet eopy of the 
20 writiag is attaehed to the elaim. If the elaimaRt is not 
21 represented by eounsel in a Montana meeieal legal panel 
22 proeeeding, the aemiRistrator shall provide the adviee in 
23 writing and the elaimaRt shall make a writtea biadiag eleetioa 
24 to proeeed with the malpraetiee elaim or to ameRd the elaim 
25 for reeovery under an arbitration agreement obtained pursuant 
26 to subseetion (i). The written adviee and eleetion must be 
27 filed with the MontaRa medieal legal paael. 
28 (9) Claims for required benefits for a compensable i'njury 
29 under a valid arbitration agreement are limited to required 
30 benefits and only required benefits may be paid for a 
31 compensable injury. 
32 (10) (a) Required benefits under this section are limited to 
33 the following items as eomputed under [seetions 1 through 2i] 
34 reasonable attorney fees for panel proceedings. but not 
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1 exceeding $125 an hour, and one and one-half times: 
2 (i) medical and hospital expenses and future medical and 
3 hospital expenses as ino~rred, computed and paid in the manner 
4 provided in 39-71-704 and the rules implementing that section; 
5 

6 (ii) lost earnings and future lost earnings as ino~rred, 
7 computed, and paid in the manner provided in 39-7l-701+±+ and 
8 aeoording to tAe definition of , if the claimant was 

9 unemployed at the time of the injury, the average weekly wage 
10 as defined in 39-71-116 , at the time of the injury and tAe 
11 rHles implementing tAose seotions, and 
12 (iii) reasonable attorney fees for panel prooeedings, 
13 oomp~ted and paid in tAe manner provided in 39 71 e13, 39 71-

14 e14, and tAe rHles implementing tAose seotions. 
15 (b) Required benefits do not include medical and hospital 
16 expenses for items or services or reimbursement the patient 
17 received or is entitled to reoeive under the laws of any state 
18 or the federal government, except to the extent exclusion of 
19 such benefits is prohibited by federal law, or expenses paid 
20 by any prepaid health plan, health maintenance organization, 
21 or private insuring entity or pursuant to the provisions of 
22 any health or sickness insurance policy or other private 

23 insurance program. 
24 (e) Proceeds to benefioiaries, as defined in 39 71 lle, 

25 mHst be determined parsaant to 39 71 7d3, and lamp sam 
26 payments for fatare benefits are proAibited. 
27 (11) All awards must be paid from the secondary pool of 
28 funds on an annaal a monthly basis for required benefits that 
29 have accrued and pursuant to Title 25, chapter 9, part 4, for 
30 future required benefits, and that part applies in all 
31 instances to claims for required benefits except as otherwise 
32 provided in this section and to the extent the secondary pool 
33 of funds has sufficient funds for payments without becoming 
34 actuarially unsound. If the secondary pool of funds has 
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1 insufficient funds with which to pay an award or awards, 
2 payments must be made in the same manner, pro rata as to all 
3 claims against the secondary pool of funds at the time of the 
4 required payment. The unpaid amounts of any award constitute a 
5 future obligation of the secondary pool of funds as funds 
6 become available. The future obligation is not enforceable by 
7 any process of law other than pursuant to the terms of this 
8 section. 
9 (12) All costs of administration of the secondary pool of 

10 funds must be paid from the secondary pool of funds, and the 
11 costs of administration must be paid prior to the payment of 
12 any required benefits or required obligations of the secondary 
13 pool of funds provided elsewhere in [sections I through 26]. 
14 If the secondary pool of funds is insufficient to pay the 
15 costs of administration of the secondary pool or any attorney 
16 fees required to be paid by the secondary pool, the 
17 administrator is authorized to loan the secondary pool 
18 sufficient funds for the administration or fee from the 
19 primary pool of funds if the loan would not render the primary 
20 pool actuarially unsound. The loan is an advance against 
21 future distributions pursuant to [section 10] and in lieu of 
22 the distributions. The loan plus interest must be repaid to 
23 the primary pool of funds upon the future distribution 
24 otherwise accruing. 
25 (13) The arbitration agreement form promulgated by the 
26 department must include on its face a written notice of the 
27 substance of subsections (9) aRd (7) through (10) in red, 10-
28 point type. 
29 (14) The period prescribed for the commencement of an 
30 action for relief under this section is withiR 1 year of the 
31 date of iRj~ry the period provided in 27-2-205. 
32 NEW SECTION. Section 25. Tax exemption. The fund is 
33 exempt from payment of all fees and all taxes levied by this 
34 state or any of its subdivisions. 
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1 NEW SECTION. Section 26. Review. The administrator shall 
2 report in writing to each regular session of the legislature 
3 concerning the effectiveness of [sections 1 through 26] in 

4 achieving the stated goals and concerning other matters of 
5 importance. The status and operation of the fund must be 
6 included in that report. 
7 Section 21. Section 27-6-105, MCA, is amended to read: 

8 "21-6-105. What claims panel to review. The panel shall 
9 review all malpractice claims or potential claims against 

10 health care providers covered by this chapter, exeept 

11 including those claims subject to a valid arbitration 

12 agreement allowed by law or upon whieh suit has been filed 
13 prior to April 19, 1977." 
14 Section 28. Section 27-6-602, MeA, is amended to read: 
15 "21-6-602. Questions panel must decide. 1!l Upon 

16 consideration of all the relevant material, the panel shall 
17 decide whether there is: 

18 +*+1!l substantial evidence that the acts complained of 
19 occurred and that they constitute malpractice; and 

20 ~~ a reasonable medical probability that the patient 
21 was injured thereby. 

22 (2) If the panel eeciees that the acts complainee of eid 
23 not constitute meeical malpractice ane if there is an 
24 arbitration agreement pursuant to [sections 1 through 26], the 
25 panel shall decide whether there is a compensable injury 
26 pursuant to [sections 1 through 26], and, if so, make an award 
27 pursuant to [section 24]." 
28 Seotion ~g. Seetion 33-19-19~, MeA, is ameneed to reael 
29 "~~ 10 19~. Defiaitions. ~s usee in this part, the 
30 following eefinitions apply. 

31 (1) "Assoeiation" means the Montana insurance guaranty 
32 assoeiation ereated uneer 3~-19-193. 
33 (~) (a) "Coveree elaim" means an unpaid elaim, inclueing 

34 one for unearnee premiums, or a eontraetual guaranty for an 
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1 exteAeee reportiA! eAeorsemeAt for claims reportee after the 
2 expiration of the policy period which arises out of and is 
3 within the covera§e and not in exeess of the applieable limits 
4 of an insurance policy to whieh this part applies issued by an 
5 insurer, if sueh insurer beeomes an insolveAt insurer after 
6 July 1, 1971, and. 
7 (i) the elaimant or insured is a resident of this state at 
8 the time of the insuree event, or 
9 (ii) the property from whieh the elaim arises is permaAently 

10 located in this state. 
11 (b) "Corfered elaim" shall ~ not inelude any amount eue a 
12 reinsurer, insurer, insuranee pool, or underwritin§ 
13 assoeiation, as subro§ation reeoveries or otherwise. 
14 (~) "Insolvent insurer" means an insurere 

15 (a) authorised to transaet insuranee in this state either 
16 at the time the poliey \Ias issued or when the insured event 
17 oeeurree, and 
18 (b) determined to be insolvent by a eourt of eompetent 
19 juriseiction. 
20 (4) "Member insurer" means any person whol 
21 (a) writes any kind of insuranee to whiehthis part applies 
22 under 33 lO-lOl(~), ineludin§ the enehan§e of reeiproeal or 
23 interinsuranee eontraets, and 
24 (b) is lieensed to transaet insuranee in this state. 
25 (§) "Net direet written premiums" means direet §ross 
26 premiums written in this state on insuranee policies to which 
27 this part applies, less return premiums thereon and dividends 
28 paid or eredited to polieyholders on sueh direet business. 
29 "Net direet written premiums" does not inelude premiums on 
30 eontraets bet\leen insurers or reinsurers. 
31 (') "Person" means any ineividual, eorporation, 
32 partnership, assoeiation, or voluntary or§anisation." 
3 3 [RENUMBER SUBSEQUENT SECTIONS) 

34 
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1 Section 30. Section 33-23-311, MeA, is amended to read: 
2 "33-23-311. Information required of professional liability 
3 insurers -- submission. (1) For purposes of this section, 
4 "profession" means the occupations engaged in by physicians, 
5 osteopaths, registered nurses, licensed practical nurses, 
6 dentists, optometrists, podiatrists, chiropractors, hospitals, 
7 attorneys, certified public accountants, public accountants, 
8 architects, veterinarians, pharmacists, and professional 
9 engineers. 

10 (2) Each insurance company engaged in issuing professional 
11 liability insurance in the state of Montana shall include the 
12 following information, by profession, from its experience in 
13 the state of Montana, in its annual statement to the 
14 commissioner: 
15 (a) the number of insureds as of December 31 of the 
16 calendar year next preceding; 
17 (b) the amount of earned premiums paid by the insureds 
18 during the calendar year next preceding; 
19 (c) the number of claims made against the insurer's 
20 insureds and the number of claims outstanding as of December 
21 31 of the calendar year next preceding; 
22 (d) the number of claims paid by the insurer during the 
23 calendar year next preceding and the total monetary amount 
24 thereof; 
25 (e) the number of lawsuits filed against the insurer's 
26 insureds and the number of insureds included therein during 
27 the calendar year next preceding; 
28 (f) the number of lawsuits previously filed against the 
29 insurer's insureds which were dismissed without settlement or 
30 trial and the number of insureds included therein during the 
31 calendar year next preceding; 
32 (g) the number of lawsuits previously filed against the 
33 insurer's insureds which were settled without trial, the total 
34 monetary amount paid as settlements in such settled cases, and 
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1 the number of insureds included therein during the calendar 
2 year next preceding; 

3 (h) the number of lawsuits against the insur~r's insureds 
4 which went to trial during the calendar year next preceding 
5 and the number of such cases ending in the following: 
6 (i) judgment or verdict for the plaintiff; 
7 (ii) judgment or verdict for the defendant; 
8 (iii) other; 

9 (i) the total monetary amount paid out, in those lawsuits 
10 specified in subsection (h); 
11 (j) the total number of the insurer's insureds included in 
12 those lawsuits specified in subsection (h); 
13 (k) the number of new trials granted during the calendar 
14 year next preceding; 
15 (1) the number of lawsuits pending on appeal as of December 
16 31 of the next preceding calendar year; and 
17 (m) such other information and statistics as the 
18 commissioner considers necessary. 
19 (3) The commissioner shall, WiERiR 'Q says of re~HesE ~ 
20 October 1 of each calendar year, submit in writing to the 
21 appropriate licensing authority, in summary report form, the 
22 data and information furnished him pursuant to this section 
23 relevant to the particular professionL &r facility, or class 
24 of facilities and shall likewise make the summary available to 
25 the public at the expense of the reguestor, which data and 
26 information must be retained for at least 10 years." 
27 -NEW SECTION. Section 31. Extension of authority. Any 
28 existing authority to make rules on the subject of the 
29 provisions of [this act] is extended to the provisions of 
30 [this act]. 
31 NEW SECTION. Section 32. NORseverahility dissolQtioR 

32 Dissolution of fund -- transfer to Montana insurance guaranty 
33 association. (1) (a) If aRY ~ravisiaR of ERis oRa~Eer, aRY 
34 pravisioR of ERe seoEioRs listed iR sH9seotioR (1)(9), or ERe 
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applieatioR of aRY ORe of those provisioRS to aRY persoR or 

eireHmstaRee is held iRvalid by a deeisioR of the MORtaRa 
sHpreme eOHrt or the URited States sHpreme eOHrt, sHeh 
iRvalidity shall reRder this eRtire ehapter iRvalid eJ(eept for 
this seetioR, whether or Rot the other provisioRS or 
applieatioR of this ehapter eaR be giveR effeet \lithoHt the 
iRvalid provisioR or applieatioR. 

(b) ~he provisioRs of 25 9 4Ql throHgh 25 9-4Q5, 25 15 2Q2, 

27 l-7Q2, 27 1 7Q3, 27 2 2Q5(2), 28 l-3Ql throHgh 28 1 3Q3, 

28 11 311, aRd this ehapter are Rot severable. 

~ tat 1!l The assets and liabilities of the primary 
pool of funds must be transferred to the Montana insurance 
guaranty association created under 33-10-103 upon the 
occurrence of any of the following events: 

t+t 1!l Ithis ehapter act) being rendered invalid because 
of one or more of the reasons set forth in subsection (1); 

~ ~ the primary pool of funds not being maintained on 
an actuarially sound basis for more than 3 years from the time 
such soundness is required by [this act) and the probability 

that the primary pool of funds will be exhausted by the 

payment of all fixed and known obligations that will become 
final within 3 years. 

23 f&+ 111 The liabilities of the fund, including coverage 
24 endorsements, constitute covered claims as defined in 33-10-

25 102, and the limit of liability of the Montana insurance 
26 guaranty association and any physician against whom a claim 
27 has occurred or a judgment has been rendered or with whom a 
28 settlement agreement has been entered into is equal to the 
29 limits of liability of the Montana insurance guaranty 
30 

31 

association under 33-10-105. 

NEW SECTION. Section 33. Applicability. [This act] 

12 applies to all causes of action that constitute medical 
33 malpractice claims of any nature, whether obstetrical or 
34 otherwise, where the cause of action includes one or more 
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1 physicians who are qualified pursuant to the terms of [this 
2 act] and a claim for coverage exists against the patient 
3 assured compensation fund. Proviaea, aO~iever, taat [seetion 

4 ~~] aoes not affeet ri~ats ana a~ties taat mat~rea, penalties 

5 taat were ine~rrea, or proeeeaiR~s taat were be9~R before [tae 

6 effeetive date of tais aet] aRa taat seetion applies, if at 

7 all, oRly to ea~ses of aetioR taat aeer~e OR or after tae aate 

8 of ~~alifieatioR of a pAysieiaR ~Raer [tAis aet] a~aiRst wAom 

9 s~ea a eayse of aetion aeer~es. 

10 NEW SECTION. Section 34. Effective date. [This act] is 
11 effective on passage and approval. 

12 -ENO-

13 
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[XHIBIT IV 

DATE .3 -20 -89 
ESTIMATED NOSE COVERAGE FOR PACF- PRESENT RATES .8&-b'39 

MATURE RATE -- 1M/3M 

INCLUDES PHYSICIANS WHO ARE ASSOCIATED WITH OBiS AND FAMILY PRACTICE OBiS: 202 

THE DOCTORS' COMPANY PHYSICIAN TOTAL APPROXIMATE COST TOTAL 
COUNT COUNT COST 

OBSTETRICS-GYNECOLOGY 36 $ 3,084,984 
FAMILY PRACTICE/OBSTETRICS 27 1,237,545 
EMERGENCY MEDICINE 3 98,950 
FAMILY PRACTICE?ASST/SURG. 6 98,928 
FAMILY PRACTICE/MAJOR SURGe 2 65,966 
INTERNAL MEDICINE 6 79,186 
GENERAL SURGERY @ 82,094 
PEDIATRICS 1 16,488 
GYNECOLOGY 1 41,047 
GASTROENTEROLOGY 1 13,108 
CERTIFIED NURSE MIDWIFE 2 84,341 
CERTIFIED NURSE PRACTICIONER 1 7,351 

88 88 $ 4,910,078 $ 4,910,078 
UTAH MEDICAL INSURANCE 

OBSTETRICS-GYNECOLOGY 5 379,190 
FAMILY PRACTICE/OBSTETRICS 27 980,991 

* ASSOCIATES ESTIMATED/UMIA 10 140,000 

42 130 $ 1,500,181 $ 6,410,259 
INSUR. CORP. OF AMERICA 

OBSTETRICS-GYNECOLOGY 5 200,374 
FAMILY PRACTICE/OBSTETRICS 13 372,125 

* ASSOCIATES ESTIMATED/lCA 12 133,000 
30 160 $ 705,499 $ 7,115,758 

ST. PAUL FIRE & MARINE 

FAMILY PRACTICE/OBSTETRICS 28 $ 672,000 . 
* ASSOCIATES ESTIMATED/SPFM 14 140,000 

42 $ 812,000 

TOTAL = 202 $ 7,927,958 

THIS ESTIMATE DOES NOT INCLUDE MMA'S 14% INFLATIONARY ANNUAL INCREASE. 
IF THE FUND GOES BELLY UP AND THE PHYSICIANS HAVE TO BUY TAIL TO CONTINUE CARRIER 
COVERAGE, THE DOCTORS' COMPANY IS 1.8%, UMIA SAYS THEY INDIVIDUALLY FIGURE THE 
COST, ST. PAUL AND ICA ARE APPROXIMATELY 3.00% 
EXAMPLE: THE DOCTORS' COMPANY TAIL COST WOULD BE: $ 8,838,140. 

, 



Substitute Language For Section 7(1) Of HB 699 

EXHIBIT .,. u,-8'1 
DATE ~ .. 
_ btfi 

"NEW SECTION. Section 7. Capitalization and maintenance of primary 
pool of funds and secondary pool of funds. (1) TO capitalize the 
primary pool of funds and the secondary pool of funds, there is a loan 
of $ 6,300,000 from the state general fund to the primary pool of 
funds and a loan of $ 100,000 from the state general fund to the 
secondary pool of funds, which loans are not an appropriation and are 
repayable pursuant to [section 10)." 
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VISITORS' REGISTER 

JUDICIARY COMMITTEE 
--------~~~~~--------

BILL NO. SENATE BILL 166 DATE MARCH 20, 1989 

SPONSOR SEN. BENGTSON 

----------------------------- ------------------------~--------
NAME (please print) REPRESENTING SUPPORT OPPOSE 

ilIA. d --
c,' 

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 
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VISITORS' REGISTER 

JUDICIARY COMMITTEE 

BILL NO. SENATE BILL 167 DATE HARCH 20, 1989 

SPONSOR ___ S_EN __ ._B_E_N_G_T_S_O_N ______ _ 

-----------------------------~------------------------~--------
NAME (please print) REPRESENTING SUPPORT OPPOSE 

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 
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VISITORS' REGISTER 

____ --.!:J~U.!l:DL:!.I:..l.:C:..::I~A~R.:!:..Y_____ COMMI TTEE 

BILL NO. SENATE BILL 168 DATE MARCH 20, 1989 

SPON SO R _-=S:.::E:.:.:N-=... _B=.,:E=.,:N:..:...G.......:T:..::S.......:O_N ___ _ 

-----------------------------~------------------------ .--------- -------
NAME (please print) REPRESENTING SUPPORT OPPOSE 

/2cL n--/ /1/J~4 /7c./7 r c r1'-:'-r: ",,-

> ~ < .f-e,~ ..... ;/-2.. /l\1//J.fi Ch_;/' 
7.v /{/1/~ - ;;ru /A A/l /1 L 

7/~//~~1Jh A£;/> 1Jth~ /V~i~~ 
111 A1 'I/i r-t~ ~ 'fro Jl ! JJ. 

# 
~ I. -' f/r /C . 

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 
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VISITORS' REGISTER 

JUDICIARY COMMITTEE 
--------~~~~~---------

BILL NO. SENATE BILL 169 DATE MARCH 20, 1989 

SPONSOR __ ~S~E~N~._B~E=N~G~T_S_O_N ______ _ 

----------------------------- ------------------------1---------- -------
NAME (please print) REPRESENTING SUPPORT OPPOSE 

Af~M,tk~J~ F1"f3C-

IGc;:' t:{ ~ J fJ-IJ ¥"£\ L ()-eA2 Z-- c-' I ,L',-, Z::: .0....---

~J L/J /IA T ft~ z;:;-
();r~ >vt UJ 11 /J ~ 

P/~~ Y))~~/Y/h CJJ1/t . -£lu jJ /h ~ //1 /h( ~ 
/ht_AlAA~ 8 J.~ CCfJ ~t1 V -

IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM. 
"\... 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 
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