MINUTES
MONTANA HOUSE OF REPRESENTATIVES
" 51st LEGISLATURE - REGULAR SESSION
COMMITTEE ON NATURAL RESOURCES
Call to Order: By Chairperson Bob Raney, on March 10, 1989, at
3:30 p.m.
ROLL CALL
Members Present: All members present except:
Members Excused: Rep. Kadas
Members Absent: None

Staff Present: Claudia Montagne, Secretary; Hugh Zackheim,
Staff Researcher, Environmental Quality Council

Announcements/Discussion: None

HEARING ON SB 390

Presentation and Opening Statement by Sponsor:

SEN. JACK GALT, Senate District 16, said the bill was a simple
one to extend the authority given two years ago by the
legislature to Deadman's Basin Water Users Association to
pump over 3,000 acre feet of water out of the mines in
Roundup for irrigation purposes. He stated that it was a
test pumping project.

Testifying Proponents and Who They Represent:

Rep. Bob Clark, House District 31
Karen Barclay, Department of Natural Resources and
Conservation

Proponent Testimony:

REP. BOB CLARK, whose district includes Roundup, stated that this
bill was an extension of SB 151 of the last session. He
said that the opponents' fear was that water in the Bull
Mountains would be depleted as a result of this pumping. He
reminded the committee that this was a test. If the mine
pumping was found to be cost effective, it would provide
13,000 acre feet per year in the long run. Only if the
testing determined that the water was available with no
deterrent effects on water supply, would the project
continue.
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KAREN BARCLAY testified for the bill as set forth in EXHIBIT 1.

Testifying Opponents and Who They Represent:

Raymond Raths, Roundup, Protective Organization for Water
and Environmental Resources (POWER) and self

Vergil Jones, Roundup, POWER and self

Lowell Rathbun, POWER and self

Kelly Stephenson, self and POWER

Dona Adams, self and POWER

Robert Toombs, self and POWER

Willa Dale Evans, self and POWER

Claudia Hubka, self and POWER

Dawn Cole, self and POWER

Arnold Yttredahl, self and POWER

Arlene Stephenson, self and POWER

Nola Korenko, self and POWER

Jo Ann Hust, self and POWER

Della Carlson, self and POWER

Elizabeth Rathbun, self and POWER

Joyce Egeler, self and POWER

Sylvia Corey, self and POWER

William Paavola, self and POWER

William Finch, self and POWER

Tom Ferguson, self and POWER

Gloria Stevens, self and POWER

Opponent Testimony:

RAYMOND RATHS, representing a ranch in the Roundup area that is a
member of the Deadman's Basin Water Users Association,
testified against the bill as set forth in EXHIBIT 2.

VERGIL JONES testified as set forth in EXHIBIT 3 and stated that
he represented approximately 400 newcomers to the area along
the Musselshell River. He suggested that their registered
wells should receive first consideration before pumping
water out of the mines.

LOWELL RATHBUN, a professional civil engineer who had spent most
of his career in charge of water projects for
municipalities, showed the committee a map of the county,
and located the abandoned mine that lies near Roundup. He
said the water went into the mines, and that anytime you
drill into the groundwater on the low side, the groundwater
upstream would be affected adversely. He spoke of the
history of that occurring during the original pumping of the
mines in the area. He quoted extensively from an editorial
written by him (EXHIBIT 4).
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KELLY STEPHENSON, a coal miner from Roundup, and former State
Coal Mine Inspector, testified that questions were being
asked in these tests that have already been answered for
fifty years. He spoke of the inability of getting together
with the people for hearings and workshops. He distributed
a packet of materials (EXHIBIT 5) as well as a copy of the
petition against the pumping project (EXHIBIT 6).

DONA ADAMS, Roundup, testified as set forth in EXHIBIT 7.

ROBERT TOOMBS, Lavina, testified against the bill, stating that
it was easy to give something away that doesn't belong to
you. He also distributed written testimony, EXHIBIT 8.

WILLA DALE EVANS testified as set forth in EXHIBIT 9.

CLAUDIA HUBKA testified against the bill.

DAWN COLE testified as set forth in EXHIBIT 10.

ARNOLD YTTREDAHL testified against the bill.

ARLENE STEPHENSON testified against the bill (EXHIBIT 11).

NOLA KORENKO testified against the bill (EXHIBIT 12).

JO ANN HUST opposed the bill as set forth in EXHIBIT 13.

DELLA CARLSON opposed the bill as set forth in EXHIBIT 14.

ELIZABETH RATHBUN testified against the bill (EXHIBIT 15).

JOYCE EGELER testified against the bill (EXHIBIT 16).

SYLVIA COREY spoke against the bill (EXHIBIT 17).

DONALD COREY spoke against the bill (EXHIBIT 18).

WILLIAM PAAVOLA spoke against the bill (EXHIBITS 19 and 20).

WILLIAM FINCH spoke in opposition to the bill as set forth in
EXHIBIT 21.

TOM FERGUSON stood in opposition to the bill.
GLORIA STEVENS testified as set forth in EXHIBIT 22.

Additional Opponent Testimony:

Alan Jensen, self

Joe Miller, POWER and self, Roundup
Nancy and John Paysinger, selves, Lavina
Emma Hubka, POWER and self, Lavina

E.A. Jarnot, POWER and self, Lavina
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Questions From Committee Members:

REP.

HARPER asked of Gary Fritz what had happened since the bill
was passed last session. MR. FRITZ said the legislature had
appropriated $272,000 of RIT money for this project. The
sponsors had also acquired $233,000 of federal monies as
well. He said the Deadman's Basin Water Users Association
had applied for an interim permit for 31 acre feet. If that
interim permit would be approved by DNRC, it will be put to
use this biennium.

MR. FRITZ reiterated the testimony of Ms Barclay that this was a

phased project. He said the first phase was the compilation
of background information on potential subsidence problem
and potential impact on existing wells and springs in the
area. The second phase was to do the small test pumping of
up to 31 acre feet, the interim application before the
department at present. Phase 3 would be for a larger
pumping project, authorized by the bill before the
committee. He said in the last phase, the department would
take the information from the first three phases and decide
on an economic, hydrologic, and engineering basis whether
the project should be put in place permanently.

MR. FRITZ said the concerns and questions of the opponents were

REP.

REP.

REP.

sincere, and that the department, along with the Bureau of
Mines and the Lower Musselshell Conservation District, had
spent a lot of effort to answer these concerns.

HARPER asked how long the entire project would take. MR.
FRITZ replied that if phase 2 went ahead this biennium, and
the larger pumping phase next biennium, it was possible that
Phase 4 could be completed next biennium as well.

HARPER asked Mr. Fritz to address the potential litigation
that might occur if the project were to proceed. MR, FRITZ
said a permit or license was needed for the project to
proceed at each stage. If an individual had objections to
the giving of a permit, he or she would have recourse
through District Court. He said in such a case, the
department would be responsible for its defense expenses.

HARPER asked if the money for this project could be used to
upgrade the capacity of Deadman's Reservoir or for
measuring devices. MR. FRITZ said that when the Legislature
approved the initial money for this project last session, it
also approved money for a study of how water was used. He
said that project was being implemented now with the
installation of gaging devices. He said that the reservoir
was drained each year, and that there was nothing to be
gained from additional capacity, since the Musselshell River
suffered from chronic water shortages.
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ROTH asked about the water quality gquestions that had been
raised in opponent testimony. WAYNE VAN VOST, Bureau of
Mines and Geology, Billings, said that they had data that
suggested that the water is fine for agriculture. He said
in order to adequately test for PCB's or carcinogens, they
would have to pump the mine aquifer to create flow.

O'KEEFE asked SEN. GALT how many members were in the
Deadman's Basin Water Users Association, and how many acres
were involved. Neither Mr. Fritz nor Sen. Galt had exact
figures, but indicated the boundaries of the district. REP.
O'KEEFE commented on the absence of proponents, and MR.
FRITZ and SEN. GALT indicated that there were proponents,
but that they had had transportation difficulties.

RANEY asked Mr. Stephenson how much water had been pumped
out of the mines. MR. STEPHENSON said that every drop of
water pumped out of the mine had run through his land, and
that there was never a time that there was enough water to
irrigate 20 acres.

RANEY expressed concern to Sen. Galt about the economic
development of the area, asking where new residents would
find water. SEN. GALT said they would get the water from
the agquifer as was done at present. He said he believed the
Bull Mountain aquifer was not connected to the mine aquifer,
as did the Bureau of Mines and Geology.

MARVIN MILLER, Bureau of Mines and Geology, Butte, said the

REP.

REP.

majority of wells in the Bull Mountains were shallow, and
did not reach the depth of the mine agquifer. He said the
Bull Mountains drain slowly or leak into the mines, and that
was what was being de-watered. He said it was important to
look at the potential large underground storage area, which
could be utilized and recharged during the flood stage of
the Musselshell River. He agreed that the water quality
needed to be examined, but that it appeared that the quality
of the water in the mines was better than that of the
Musselshell River at low water stage. He said this was an
opportunity to look at the feasibility of increasing the
water availability in the Musselshell Basin.

RANEY asked Mr. Miller to address the potential drying up of
wells in response to the pumping of the mine waters. MR.
MILLER replied that the wells and springs in the area were
being evaluated and inventoried. All through the test and
in the future, there would be numerous wells monitored to
evaluate that eventuality. Regarding a dry well, it would
have to be determined that it dried up due to the de-
watering of the mine. He suggested that in many instances
it might not, and cited the numbers of dry wells that
occurred during the previous summer.

RANEY suggested that if all of the wells were above the mine
aquifer, that the de-watering of the mine would lower the
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water table. MR. MILLER said the water table in the mine
itself would be lowered, but there would be no additional
water from the leakage. He said there was already leakage
towards the mine itself, and by de-watering the void space,
there would be no additional leakage. MR. MILLER entered
into the record portions of the Bureau of Mines and
Geology's preliminary report submitted to the Water
Development Bureau of DNRC, which addressed the hydrogeology
of the project area (EXHIBIT 23).

Closing by Sponsor: SEN. GALT apologized for the absence of
proponents, of which he said there were many. He reminded
the committee that this was a test project to see if this
water could be used economically and without harming anyone.
He said there had been three hearings, and that the project
would only be continued if there were no significant
detrimental environmental effects or adverse impact on any
individual's water supply.

DISPOSITION OF SB 390
Hearing 3/10/89

Motion: REP. COHEN moved DO NOT PASS on SB 390.

Discussion: REP. COHEN said he had not heard one word from any
proponents. REP. RANEY said he had opposed the bill during
the last session and continued to do so. REP. ROTH said he
had a problem with the opposition when the project was a
testing procedure.

Substitute motion: REP. ROTH moved DO PASS on SB 390.

Discussion: REP. CLARK spoke on the substitute motion, saying
that the Musselshell River had not been adjudicated, which
led to a huge problem with irrigation by the time the water
reached Roundup. He said Deadman's Basin was a natural
basin, and that when the river got as low as it did this
summer, irrigators could not get any water out of it. He
said communities such as Melstone on the lower end of the
Musselshell found themselves without water. He said this
idea came up every 10 years, but there had never been a
proposal to do the testing necessary to see if the idea was
viable.

REP. CLARK said he had spent much time on the project, and
personally felt there was not enough water in the mines to
pump out the amounts suggested. However, he said these were
things we could never know without this testing. He said
the grant application covered every concern the people
raised. He said the opposition was based on emotion, and
that there had been a breakdown in communication due to the
leadership of the opposition. He reminded the committee
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that the project would be shut down if there were any
adverse impacts at any stage.

COHEN said that Rep. Clark made compelling arguments in
favor of the bill. However, he said it bothered him to have
the Legislature override the people's wishes in the
community. He said these compelling arguments needed to be
made by those people.

ADDY expressed the concern that the project would allow for
the appropriation of groundwater in excess of 3,000
acre/feet per year. He said there was no cap on it. He
asked if there was some middle ground here. REP. CLARK said
the law did not require a permit for anything less than
3,000 acre/feet. Therefore he said the entire project would
be permitted in steps; these permits would specify how much
could be pumped. He said the 31 acre feet of water was the
test pumping, and would determine if there was any
detrimental effect. REP. CLARK said the long range project
was for 13,000 acre feet, but that the permits would be for
amounts less than that. REP. ADDY said the middle ground
would be to permit testing to either prove or disprove the
theories, and wondered why a blank check was being written
for the initial withdrawal of 31 acre feet. REP. CLARK said
that coming to the legislature was necessary due to the
amount of money requested, not the amount of water.

HARPER said that his concern was the possibility of
irretrievable effects from the pumping of the mines, and
that it might take years for those effects to show up. He
said the people were motivated to fight this project because
they remembered that when the mines ran, and pumping took
place, the wells and springs were dry.

CLARK said the project proposed to replenish the mine water,
and to use the mine as a reservoir out of which water would
be pumped in the summer.

ADDY repeated that 3,000 acre feet/year did not represent
testing. REP. CLARK replied that that amount would be
pumped in phase 4, which was 5-6 years down the road.

HARPER said the fear the people felt was important, and that
they would file a lawsuit. REP. CLARK said the deadline was
September 30, and that this bill merely extended that
deadline.

GIACOMETTO asked if the executive action could be postponed
for more information.

Amendments, Discussion, and Votes: None

Recommendation and Vote: REP. GIACOMETTO moved that executive

action on SB 390 be postponed. The motion CARRIED.
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HEARING ON SB 201

Presentation and Opening Statement by Sponsor:

SEN.

TOM KEATING, Senate District 44, opened on the bill which
was a follow up measure enacted two years ago requiring the
preparation and adoption of an programmatic environmental
impact statement (EIS) dealing with oil and gas permitting.
He said that during that time, the permitting for oil and
gas was exempt under the Montana Environmental Policy Act.
He said this exemption was to last until the completion of
the programmatic EIS. He said that the programmatic was not
printed until February of 1989, and was now being heard in
public meetings. He said that SB 201 asked for a two year
extension to give the Board of 0il and Gas Commission time
to review the document, and to give the Governor the
opportunity for additions or corrections before final
presentation to the board. He mentioned that the Board of
0il and Gas Commission had four new members who needed to
gain familiarity with the document.

Testifying Proponents and Who They Represent:

Jim Nelson, Chairman, Board of 0il and Gas Conservation

Dave Darby, Department of Natural Resources and Conservation

Joe Keating, General Manager, Cenex

John Moore, Attorney, Cut Bank, Independent Operators and
0il Drillers

Doug Abelin, Montana 0il and Gas Association

Patrick Montalban, MSR Exploration Limited

Janelle Fallan, Montana Petroleum Association

Dan Mitchell, Cut Bank

Proponent Testimony:

JIM NELSON testified that they needed the time to consider the

DAVE

programmatic EIS that was submitted to the board in the end
of January. He said it was a comprehensive document
covering all phases of oil and gas production which would
have long lasting impacts on the industry. He said to ask
the board to complete the review by June 30 deadline would
ensure an inadequate job of incorporating public comments,
writing any redrafts, drafting of an implementation schedule
and considering any rule changes. He said they needed at
least one year, or as much time as the legislature was
willing to give them

DARBY, Deputy Director, DNRC, testified as a member of the
Governor-appointed 0il and Gas Drilling Advisory Council
that offered guidance and direction in the preparation of
the EIS. He said it was his belief that one could meet the
technical requirements of the law by the deadline date.
However, in light of the new board, and the steps necessary
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to get them up to speed in order for them to make a reasoned
decision, he said a time frame of six months to a year was
reasonable to consider.

JOE KEATING, General Manager of Exploration and Production, and a

JOHN

DOUG

member of the Governor's appointed Advisory Council to
assist in the development of the programmatic, said it would
be a mistake to force the board into a hasty adoption, and
that if some value was to be derived from this EIS, they
should be given the time to do the job properly.

MOORE, attorney, said Cut Bank was reeling from the impact
of the previous administration's onslaught from the
Department of Revenue, the State Land Board, and the EPA.
He said drilling had been tied up, and there were no new
wells being drilled. He said this was a chance to do
something for the industry. He said they needed time within
the industry to evaluate and develop proper programmatic
control. He said they needed an informal advisory panel of
actual small operators for the governor to get the input.
He said they were not trying to avoid responsibility for
industry's mistakes, but that the board needed at least two
years to effectively complete the programmatic EIS process.
(EXHIBIT 24).

ABELIN testified that he had helped develop the idea of the
programmatic. He said it was complex, as was the industry,
and that with four new board members, the benefit of
additional time was needed to enable them to make the best
document they could.

PATRICK MONTALBAN said MSR operated 200 -250 wells in the Sweet

Grass Arch. He said that if Montana went to this new
program, things would change drastically for the small
stripper wells and the development wells. He suggested that
the study was ridiculous and represented an overkill, He
mentioned in particular the dust pollution created by the
transfer of materials from the drill site to town, and the
diesel motors operating the pumps. More important, he said,
was the fact that with this program, the industry would not
be able to develop these wells quickly. He also expressed
concern about the cost of the plan when it was implemented.
He suggested that the attitude in the state of Montana had
to change. He said that the new board members needed one to
two years to go through the programmatic EIS.

JANELLE FALLAN said that the draft EIS was an excellent and

informative document in many ways. She raised questions as
to whether it fulfilled all of the requirements of SB 184.
She reiterated that more time was needed because of the new
membership on the board. She suggested that time was needed
just in completing the work needed for the preparation of
the final EIS, and in figuring out how the 0il and Gas Board
would live in an essentially different world.
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DAN MITCHELL said he had 46 years of experience in the o0il and
gas industry in Montana. He said to his knowledge, there
had never been problems with the rules regulating the
industry, and said he knew of no examples where there had
been environmental damage to the surface from drilling an
oil and gas well. He said the industry rules and
regulations might need a few changes, but did not need the
changes suggested in the draft EIS. He said the Board of
0il and Gas Commission needed more time to review the
document.

Testifying Opponents and Who They Represent:

Jim Jensen, Montana Environmental Information Center
Mary Ann Kelly, Bridger Watch

Janet Ellis, Montana Audubon Legislative Fund

Stan Bradshaw, Montana Council, Trout Unlimited

Kim Wilson, Montana Chapter of the Sierra Club

Brant Quick, Northern Plains Resource Council

Additional Proponent Testimony:

Gary McCabe, Attorney, Great Falls (EXHIBIT 30)

Opponent Testimony:

JIM JENSEN gave a slide show to illustrate what was actually
going on in the oil fields and why MEIC believed that the
industry was not benign, not clean, not managed, but was in
fact indifferent, callous and polluting in Montana. He said
the programmatic EIS needed to be implemented on a timely
basis. He suggested that what the committee had heard
regarding the need for more time was in fact a smokescreen
by the industry to avoid compliance with the recommendations
of the programmatic. The slides consisted of views of o0il
spills and unlined sludge pits, current pumps leaking oil,
abandoned operations, and the impacts on the ecosystem.

MR. JENSEN said the purpose of MEPA was to incorporate a planning
strategy from the beginning wherever the earth was disturbed
for the recovery of natural resources. He said that this
ounce of prevention was worth more than a million dollars
worth of cure. He quoted Sen. Keating's statement that the
0il and gas industry had not done any damage, had cleaned up
its mess when it was done, and therefore deserved a time
extension. MR. JENSEN said the truth was that the industry
had received or would receive $1,630,352 from the RIT fund,
an amount which represented a fair amount of damage. He
urged the committee to kill the bill and to keep the
pressure on the industry.
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MARY ANN KELLY testified against the bill as set forth in EXH

1989
£ 23

IBIT

25. She also distributed a report on the Lodgepole Blowout,
produced by the Alberta Energy Resources Conservation Board

(EXHIBIT 26). She showed slides of this blowout.

JANET ELLIS distributed a copy of the schedule that would hav
be followed in order for the programmatic EIS to be adop

e to
ted

by the Board of Natural Resources within the original time
frame. She suggested that although the schedule was tight,
it was possible to meet. She submitted amendments to allow

a two month extension for the Board of 0il and Gas. She
said this extension was thought to be reasonable because
there were misunderstandings regarding the MEPA

requirements., She said the adoption of a checklist would
enable the 0Oil and Gas Commission to technically comply with

MEPA. She said no rule changes would need to be adopted
compliance. 1Included in her exhibit was a sample checkl
and a 1list of sensitive environmental features to be
considered in o0il and gas development (EXHIBIT 27).

MS ELLIS quoted Jim Nelson from the Senate hearing as saying
extension of time was needed to adopt the programmatic;

for
ist

an
they

were running at least a month behind. MS ELLIS questioned

the need for a two year extension if they were running a

month behind. Upon being asked by one of the senators how

much time would be needed to comply and adopt the

programmatic, Mr. Nelson had replied that the board would

use whatever time the Legislature would allow. MS ELLIS
urged the committee to amend the bill.

STAN BRADSHAW testified against the bill.
KIM WILSON submitted testimony as contained in EXHIBIT 28.
BRANT QUICK stood in opposition to the bill and submitted

testimony on behalf of Connie Wilson, landowner
representative on the 0il and Gas Advisory Council, in

opposition to the bill. Her testimony was on behalf on the
Northeast Land and Mineral Owners Association (EXHIBIT 29).

Additional Opponent Testimony:

Butch Turk, Missoula (EXHIBIT 31)

Questions From Committee Members:

REP. ROTH asked Ms Kelly about the subject of the slide show,
when the blowout occurred, and what percentage of active
wells had a blowout like that. MS KELLY said it had
occurred in 1982, and that such blowouts were rare. REP
ROTH asked if she knew of any similar blowouts that had
occurred in Montana. MS KELLY said one had happened in
Fairview in October of 1988. She said wells in that
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geologic structure (the overthrust) and at that depth
presented the chance for potential blowout.

BROOKE drew a parallel with the situation with which the
Legislature was faced, that of meeting a deadline in
response to a Supreme Court ruling with 33% new membership.
She asked Mr. Nelson if this was not a comparable situation,
and asked for a response. MR. NELSON said they was not
working full time. He said they would have to call special
meetings, and would need 6 months to a year to do a good
job.

MOORE asked about the potential for blowouts with the
blowout control apparatus that she had seen the week
previous on the tour. SEN., KEATING said the potential would
be extremely slim due to the redundancy in the mechanical
protection. He said the blowout referred to in the hearing
was due to human error. He said there was no death, damage
or harm from the blowout at Fairview. He said the potential
for harm and permanent damage from blowouts was nil.

HARPER asked if Mr. Nelson thought the majority of the board
intended to adopt the programmatic EIS. MR. NELSON replied

~that the consequences of the board not adopting the EIS, or

some form of it, were catastrophic, and that in his opinion,
the board would adopt this EIS or some form of it at some
point in time. REP. HARPER asked for the time frame for the
noticing the rules with the Secretary of State. MR. NELSON
said that Chapter 5 of the programmatic made a number of
recommendations that may or may not require rule changes.

He said they would like to add an implementation schedule
into the EIS, and until the board considered the
recommendations and the implementation of the
recommendations, somewhere down the road from that perhaps
some rule changes would be proposed. He agreed that
adopting rule changes was necessary to adopt the EIS. He
envisioned the rule making process continuing over several
years.

RANEY asked about the backgrounds of the four new board
members. MR. NELSON said that Dave Shanen was formerly with
the oil industry, Bob Rhodes was formerly with Montana
Power, Stan Lund is a rancher/landowner from Reserve, and
Scott Gage is a Certified Public Accountant from Cut Bank.

ADDY asked Mr. Mitchell to reconcile his statement that
there hadn't been any problems created by drilling in the
state of Montana with the slides shown to the committee.
MR. MITCHELL said he was only familiar with one of the
slides. He said anyone could take a camera and take a shot
down low to make it look real bad. He said the damage in
the o0ld Kevin field represented old wells drilled in the
twenties.
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ADDY asked Mr. Nelson why this task could not be completed
before June 30, 1990. MR. NELSON said his testimony was
that they needed 6 months to 1 year. REP. ADDY asked if a
deadline of December 31, 1989 would provide adequate time.
MR. NELSON said yes, and that they considered 6 months to be
on the short side.

GILBERT asked if the protests were more against production
than what was really addressed in the EIS, the issuance of
drilling permits. MR. NELSON said that there were problems
with the concept of the EIS itself and the necessity for it.
He said the industry comments at the public hearings
indicated that there was no need for this programmatic EIS,
that it would complicate their lives and their business to
the point of not being able to function in the future. He
said landowner comments had indicated that there were things
that had not been considered such as the adoption of rules
on salt water collection.

GILBERT asked if it was correct that the industry did feel
that the time had come for regulation, and that this was the
least onerous method at this point. He said it would give
industry some control, at the same time allowing permits to
be more easily obtained on ground already drilled up. MR.
NELSON said the Legislature passed SB 184, and the Board
would comply with the letter and the spirit of that law. He
said that fortunately, the board governs and regulates with
a fair amount of common sense, and appreciated the
importance of the 0il and gas industry to the state. He
said some form of an EIS would be adopted in such a fashion
that it made sense, did not cripple the industry, and
accomplished the legislative mandate. REP. GILBERT
suggested that quality was better than quantity, and asked
if some extension of time would be preferable. MR. NELSON
said another six months to a year would be time well spent.

GILBERT commented that an additional 2 years would put us
into another legislative session. He said he was prepared
to offer an amendment for an extension of 1 year, prior to
the convening of the next legislative session. Part of the
amendment would include the requirement that the board start
a plan immediately, with a bi-monthly progress report to the
Environmental Quality Council. MR. NELSON said the board
appreciated the task before them, and that the year would be
used constructively. He said the board would be happy to
consult with the EQC.

Closing by Sponsor:

SEN.

KEATING said he stood behind his comments that the industry
cleaned up as they completed drillings. He reminded the
committee that this was for the permitting process for new
wells. He also stated that the o0il and gas industry had
contributed $45 million to the RIT fund, and that less than



HOUSE COMMITTEE ON NATURAL RESOURCES
March 10, 1989
Page 14 of 23

half of the $1 million mentioned by Mr. Jensen had ever been
used for actual surface or environmental reclamation. He
reiterated that the Board of Oil and Gas Ccmmission was not
a full time board, and encouraged the committee to allow
them the full two years for the review process of the EIS.

DISPOSITION OF SB 201

Motion: REP. GIACOMETTO moved the bill DO PASS.

Discussion: None

Amendments, Discussion, and Votes: REP. GIACOMETTO moved Rep.

REP.

REP.

REP.

Gilbert's amendment, and asked Mr. Zackheim to read it. The
amendment read that the extension would be 1 year from the
current law, making the date of adoption no later than June
30, 1990. Additionally, the amendment would require written
progress reports after each meeting of the Board of 0il and
Gas, and after any special meetings that addressed
implementation of the programmatic. These reports would be
sent to the EQC.

COHEN called for a segregation of the amendments: 1) the
date of adoption of the programmatic, and 2) the requirement
of written reports. He commented that the extension was too
lengthy, and suggested August 31, 1989, which was six months
from the day's date.

RANEY segregated the amendments, and the question was called
on the amendment covering the reporting requirements. The
motion CARRIED unanimously.

COHEN spoke on the Gilbert amendment regarding the time
period, and indicated that it provided more time than
necessary. REP. ROTH commented that the Cohen amendment did
not provide enough time.

Substitute Motion: REP. HARPER offered a compromise amendment,

which set the date for adoption at September 30, 1989. REP.
GIACOMETTO opposed the substitute motion, stating that
rushing through the task would not benefit anyone. REP.
ADDY said a year was a compromise. He said if the committee
sent it out with a shorter date than that, there would be a
floor fight. REP. COHEN said his concern was that as long
as the programmatic was not adopted, there was no regulation
at all in place. REP. OWENS commented that a year was
requested in good faith by the sponsor and the department.
REP. RANEY said that Mr. Nelson had said that 6 months was
adequate.

Substitute motion for all motions pending: REP. BROOKE moved

that the date for adoption be December 31, 1989. REP.
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GIACOMETTO opposed the amendment. The motion CARRIED on a
roll call vote, 11-5.

Recommendation and Vote: REP. HARPER moved the bill BE CONCURRED
IN AS AMENDED. The motion CARRIED with Rep. Clark, Rep.
Cohen, and Rep. Giacometto voting no.

HEARING ON HB 757

Presentation and Opening Statement by Sponsor:

REP. GIACOMETTO opened on HB 757, Montana's Agricultural
Groundwater Protection Act, and turned the hearing over to
the proponents.

Testifying Proponents and Who They Represent:

Pam Langley, Montana Agricultural Business Association

Valerie Larson, Montana Farm Bureau

Ron DeYong, Montana Farmers Union and the Montana Water
Resources Association

Peggy Haaglund, Montana Association of Conservation
Districts

Larry Johnson, Montana Grain Growers Association

LeRoy Luft, Montana State University, Extension Service

Carol Mosher, Montana Stockgrowers Association, Montana
Cattlewomen

Gary Gingery, Montana Department of Agriculture

Steve Pilcher, Montana Department of Health and

Environmental Sciences

Proponent Testimony:

PAM LANGLEY, Executive Director of MABA, said her organization
was made up of a group of rural businesses, primarily
chemical fertilizer dealers, and had been a very
environmentally minded association for some time. She
testified for HB 757, which had been nearly a year in the
making. She said HB 757 had its basis not only in the
experiences of other states, but also in the EPA document,
"Agricultural Chemicals in Groundwater, Proposed Pesticide
Strategy", December, 1987. She continued her testimony as
outlined in EXHIBIT 32,

VALERIE LARSON testified that the bill was needed to protect the
groundwater. She said it addressed monitoring, proper use
of agricultural chemicals, ground water standards, and
ground water management plans. She said her organization
liked the dual administrative authority between the
Department of Health and Environmental Sciences (DHES) and
the Department of Agriculture (DOA). She said the bill
provided penalties for violators, and protections for those
who followed the rules and directions in the groundwater
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management plans. It also provided education and training
for applicators and the general public.

RON DE YONG testified that the bill set up the framework for
keeping Montana's water clean, while still keeping farming a
viable economic endeavor. He said the bill also allowed for
farmer input into the management plans, and provided for
education. He cautioned the committee against adding any
amendments because consensus on this complex issue had been
reached among major farm organizations. He said the bill
would be worked on every session from now on, and suggested
that major changes would be better handled in the future
when there was a data base and experience.

PEGGY HAAGLUND stood in favor of the bill,

LARRY JOHNSON, small grains producer from Kremlin, testified that
the bill represented a practical, responsible solution to
maintaining the quality of water in Montana. He said the
bill was an effort by farmers, the chemical industry,
applicators, environmental concerns and regqulatory agencies
to come to grips with the problem of groundwater
contamination. He said that farmers wanted to protect water
as an asset as well as their right to use chemicals until
another method was developed. See EXHIBIT 33.

LEROY LUFT testified that his organization was written into the
bill to provide technical assistance in the development of
the best management plans as well as to provide for
education and training of chemical applicators. He said
they offered their support as outlined in the bill,

CAROL MOSHER stood in support of the bill and the concept.

GARY GINGERY pointed out that the bill brought together state
agencies and the university system as a team to work on this
effort. See EXHIBIT 34.

STEVE PILCHER, Chief, Water Quality Bureau, testified as set
forth in EXHIBIT 35. He said the bill attempted to avoid a
collision between Montana's non-degradation policy under the
Water Quality Act and the continued use of ag chemicals.

He said the bill should not be used to give preferential
treatment to one activity that had pollution potential, but
instead should be used to allow the continued proper use of
ag chemicals and at the same time protect water quality.

Additional Proponent Testimony:

John Semple, Montana Aviation Trades Association (EXHIBIT
36)
Montana Weed Control Association (EXHIBIT 37)
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Testifying Opponents and Who They Represent:

Dave Oien, self and Alternative Energy Resource Organization
(AERO)

Nancy Matheson, AERO

Stan Bradshaw, Montana Council, Trout Unlimited

Jim Jensen, Montana Environmental Information Center

Janet Ellis, Montana Audubon Legislative Fund

Brant Quick, Northern Plains Resource Council

Opponent Testimony:

DAVID OIEN, diversified farmer from Conrad, testified as set
forth in EXHIBIT 38.

NANCY MATHESON testified as set forth in EXHIBIT 39.

STAN BRADSHAW distributed two different articles from the Journal
of Pesticide Reform (EXHIBITS 40 and 41). He said the
articles addressed at length the problem with the approach
represented by this bill. He said that Trout Unlimited's
interest in this was due to the inter-relation between
ground and surface waters. He said he was heartened to hear
a commitment to the idea and the recognition that there was
a problem to be addressed. He said his first exposure to
the bill was in mid January. He said he had given Ms
Langley his broad thematic concerns, but that the rewritten
bill did not address those concerns.

MR. BRADSHAW said the bill did not address the need to prevent
further groundwater contamination. Instead it sanctioned
the pollution of groundwaters up to certain levels and
classified certain groundwaters as more pollutable. He said
the program was costly and unenforceable. He submitted some
amendments that might make the bill more workable (EXHIBIT
42, He asked the committee to consider these amendments in
light of his relative expertise, and to treat them as
guideposts to the types of changes that would be needed. He
said the amendments addressed the issues of accountability,
prevention of further pollution, enforceability, and
encouragement of alternatives to chemical use. He added
that if the bill was put into a subcommittee, he hoped the
amendments would provide some useful guidance. Ultimately,
he hoped the bill would be put into an interim study in EQC.

JIM JENSEN testified that there was one point in opposition to
the bill to re-emphasize, and that was the bill's inability
to be enforced. He referred the committee to page 22, line
2, where the department may not undertake compliance and
enforcement actions authorized by the bill unless there was
sufficient evidence collected through monitoring. He
reminded the committee of the expense of the monitoring, and
also directed the committee to the section which said the
department may conduct monitoring. He suggested that the
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legislature direct EQC to bring all parties to the table to
deal with this problem.

JANET ELLIS testified as in EXHIBIT 43.

BRANT QUICK testified as neither an opponent nor a proponent. He

said the bill needed more looking at. See EXHIBIT 44.

Questions From Committee Members:

REP.

RANEY said the bill would be addressed in executive session
the week following. He assigned a subcommittee composed of
Rep. Harper (if his schedule permitted), Rep. Giacometto and
Rep. Cohen. Due to time constraints, he suggested that
questions be asked at the executive session.

Closing by Sponsor:

REP.

REP.

REP.

GIACOMETTO said he would address some of the misconceptions
regarding the bill. He said he agreed with AERO and its
statements; however, he said that it must be realized that
AERO's underlying goal was no use of chemicals. He added
that the reality was that chemicals were used, and some
control needed to be in place. He said the bill covered
point and non point contamination. He said there was a
clean up provision under the Water Quality Act, and
therefore did not need to be addressed in this bill.
Regarding standards, he said the bill proposed the adoption
of EPA standards which covered 90% of the chemicals.

GIACOMETTO said that the monitoring could be easily
accomplished by monitoring domestic wells on the ranches and
farms. He said that the funding was more than adequate
based on the fee structure.

GIACOMETTO said agencies, the university and the
agricultural organizations were in support of these
regulations, a regulatory proposal which the agricultural
industry was bringing in on itself. He said there were
teeth in the bill in the form of a $25,000/day fine. He
submitted the testimony of Mr. Semple of the Montana
Aviation Trades Association, and the Montana Weed Control
Association into the record (EXHIBITS 36 and 37).

HEARING ON HB 754

Presentation and Opening Statement by Sponsor:

REP.

HARPER opened on the bill, saying anglers would pay $1.00
to $.50 on their licenses for a river recovery fund to
support a river restoration program. He said the idea was
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not originally developed to include the possibility of using
the fund for leasing. He said the original idea was that
the state's fishable river area was shrinking and needed to
be expanded. He said the fiscal note indicated that $1 out
of this fund would match $3 from the federal Dingell-Johnson
money for potential leasing if that concept was included in
the bill.

Testifying Proponents and Who They Represent:

Stan Bradshaw, Montana Council, Trout Unlimited

Pete Test, self

Don Chance, Montana Wildlife Federation

Janet Ellis, Montana Audubon Legislative Fund

Jim Jensen, Montana Environmental Information Center
George Ochenski, Alliance for Montana Water

Proponent Testimony:

STAN BRADSHAW testified that the bill established an account into
which money could be placed, raised some fishing license
fees, and identified what that money could be spent for.
Those purposes were the physical rehabilitation of streams
and associated lands, and the lease or purchase of water or
water rights if the law allowed that.

MR. BRADSHAW said the bill did not restrict land use by
landowners adjacent to streams, did not authorize the
imposition of any such restrictions, did not authorize the
entry onto landowners' land, did not authorize the taking
the water from anyone, and did not authorize any
circumvention of the Streambed Preservation Act. He said
the bill created a fund for rehabilitation of streams where
there were willing landowners and where the law allowed it
to happen. He urged the committee's support.

PETE TEST, sportsman from the Helena area, said the price of a
fishing license in Montana was one of the best bargains
around. He felt the additional $.50 on the license was a
small amount for the good that could be done.

DON CHANCE stated that the federation had a strong commitment to
protecting and improving one of the richest habitat types in
the state, the riparian zones. He said they, as sportsmen,
were willing to financially back such a program which would
benefit both sportsmen and non sportsmen. He said it would
not only enhance the fishery, but also the stream quality.
He said the bill did nothing to force anyone to participate
in any program, but merely created a fund from which river
restoration projects could be funded. He urged the
committee to give a Do Pass. He shared with the committee
his experiences with two similar programs, one on the French
Broad River and one in Washington, both of which were
effective, well received programs.
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JANET ELLIS said riparian areas were productive, yet limited,
areas, and said the bill was very important. She reminded
the committee that a similar bill had just passed the House
that morning, dealing with habitat instead of water. She
reiterated that nothing could be done on private land
without the private landowners' permission. She distributed
a riparian area fact sheet, EXHIBIT 45, and urged support
for the bill.

JIM JENSEN testified that MEIC wished to go on record in support
of the bill.

GEORGE OCHENSKI said the bill developed from his and Hal Harper's
idea. He said the concept was similar to the Environmental
Quality Protection Fund. He said that the $.50 was a small
amount for each individual to spend, but would provide the
state with $100,000 per year to work on the rivers. He
referred to a handout, EXHIBIT 46, a list of America's 100
best trout streams from Trout Magazine. He noted that
Montana had the best of what there was in the way of trout
streams in the United States. He spoke of the positive
fiscal impact of these trout streams on Montana's economy,
citing statistics from the Travel Promotion Bureau. He said
that the river resource was shrinking, there was an increase
in out-of-state visitors, and that more of the economic base
was being derived from tourism. He suggested that it made
sense to expand and protect the fishable rivers in the
state, and urged the support of this bill.

Testifying Opponents and Who They Represent:

Valerie Larson, Montana Farm Bureau
Jesse Malone, Teton River Water Users Assocociation
Kim Enkerud, Montana Association of State Grazing Districts
Carol Mosher, Montana Stock Growers and the Montana
, Cattlewomen
Peggy Haaglund, Montana Association of Conservation
Districts

Opponent Testimony:

VALERIE LARSON testified as set forth in EXHIBIT 47.

JESSE MALONE testified against the bill as set forth in EXHIBIT
48.

KIM ENKERUD testified as set forth in EXHIBIT 49, and also
distributed a diagram of riparian zones, EXHIBIT 50.

CAROL MOSHER testified against the bill as in EXHIBIT 51. She
said two other groups had asked that she put their names
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into the record as being opposed to the bill: Montana Water
Resources Association (EXHIBIT 52) and the Montana Farmers
Union.

PEGGY HAAGLUND testified against the bill as set forth in EXHIBIT

53.

Questions From Committee Members:

REP.

REP.

REP.

REP.

REP.

GIACOMETTO asked Rep. Harper about his definition of
riparian zone, and REP. HARPER said the bill would address
the riparian habitat in that zone. REP. GIACOMETTO asked if
he was talking about improving that habitat. REP. HARPER
said he understood the concern of individual property
owners, because the rivers ran through private land. He
said he was formulating an amendment stating that this bill
would in no way impact private property rights, or access to
or use of an individual's property.

OWENS asked how these projects would get past the Streamside
Management Act or requirements for an EIS. REP. HARPER said
the Conservation Districts would be the local experts to
notify and to consult. He said the 310 process would cover
the project.

ROTH asked how he would get this project implemented on a
place of his on the Stillwater River that had an eroding
bank. REP. HARPER said he could make an application to the
department, but that the more he thought about it, he
realized more communication with the local people through
the 310 process was needed. This would include the
Conservation District and the Department of Fish, Wildlife
and Parks.

ROTH asked if Rep. Harper would object to taking the section
on leasing out. REP. RANEY said that these were questions
that could be addressed in executive session.

COHEN asked Peggy Haaglund what her amendment was. MS
HAAGLUND said she had several. 1) The individual had to be
addressed. 2) The Conservation District should be involved
and the 310 process should be mentioned, as well as other
permits that might be necessary. 3) The definition of
associated land and the definition of river should be
changed to be consistent with other statutes.

Closing by Sponsor:

REP.

HARPER closed.
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DISPOSITION OF SB 91
Hearing 3/1/89
Motion: REP. COHEN moved the bill DO PASS.

Discussion: None

Amendments, Discussion, and Votes: REP. COHEN moved amendments
which were distributed to the committee. He said Rep. Moore
and he met with Dan Mizner and DSL on all of these issues,
with the end product being these amendments. He said they
had looked at conservation easements and covenants, and
reached an accord.

REP. GIACOMETTO asked if the sponsor of the bill was in
agreement. REP. COHEN said the sponsor said he trusted the
changes made by the subcommittee. The motion on the
amendments CARRIED unanimously.

Recommendation and Vote: REP. COHEN moved the bill DO PASS AS
AMENDED. The motion CARRIED unanimously.

DISPOSITION OF SB 371
Hearing 3/8/89

Motion: REP. ADDY moved the bill DO PASS.

Discussion: None

Amendments, Discussion, and Votes: None

Recommendation and Vote: The motion CARRIED unanimously.

DISPOSITION OF HB 385
Hearing 3/8/89

Motion: REP. ADDY moved the bill BE CONCURRED IN.

Substitute Motion: REP, OWENS moved to TABLE the bill.

Vote: The substitute motion FAILED.

Amendments, Discussion, and Votes: REP. HARPER moved an
amendment to re-insert petroleum products into the bill.
REP. RANEY clarified that the amendments in questions would
put all of the language that the Senate struck with regards
to petroleum products back into the bill, with the exception
of crude oil at production facilities. He said lubricating
0il was inadvertently omitted and should be inserted back
in.
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REP. HARPER moved to amend the amendment by inserting lubricating
0il. The motion on the amendement to the amendment CARRIED
unanimously.

REP. HARPER asked Jerome Anderson if HB 143 picked up where this
bill left off, and MR. ANDERSON said yes. The motion on the
amended amendments CARRIED, with Rep. Owens voting no.

Recommendation and Vote: REP. BROOKE moved that SB 385 BE
CONCURRED IN AS AMENDED. The motion CARRIED unanimously.

ADJOURNMENT

Adjournment At: 8:20 p.m.

[Carg,

"REP. RANEY, Ché{rperson

BR/cm

5612.min
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STANDING COMMITTEE REPORT

March 11, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Natural Resources report
that SENATE BILL 201 (third reading copy ~-- blue) be
concurred in as amended . &

Signéd:

Bob Raney, Chairman

[REP, EANNAH WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendments read:

1. Title, line 8,
Strike: "JUNE 30, 1991"
Insert: "DECEMBER 31, 1989"

2. Title, line 12,
Strike: "JUNE 30, 1991*
Insert: "DECEMBER 31, 1989"

3. Page-4, lines 13 and 14.
Strike: “"June" on line 13 throuth "1921" on line 14
Insert: "December 31, 1983"

4. Page 4, line 18.
Strike: "June" throuch "1881"
Insert: "December 31, 1989"%

5. Page 6, line 9.

Following: "gas."

Insert: "(d) Until the programmatic environmental statement is
adopted, the board of oil and gas conservation shall prepare
& written progress report after each regular meeting of the
bvard and after any special board meeting that addresses the
adoption or implementation of the programmwatic environmental
statement. A copy of each report must be sent to the
environmental cuality council.“

g

571238SC.HRT { |



STANDING COMMITTEE REPORT

March 11, 198¢
Page 1 of 3

Mr. Speaker: We, the committee on Natural Resources report
that SENATE BILL 91 (third reading copy -~ blue) be concurred
in as amended .

‘ . .

L e
Signed: = - Lo
Bob Raney, Chairman

-.~.)_,,v" e

[REP, S .. WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendments read:

1. Title, line 9.
Strike: "EXISTING"
Following: "FROM"
Insert: "CERTAIN"

2. Title, line 10,

Following: "EASEMENTS;"

Insert: "PROVIDING FOR CONSLRVATION EASEMENTS FOR SALES;"

Following: Y“BOARD;"

Insert: "CLARIFYIRNG THL BIDDING RECUIREMENTS FOR SALFY OF STATE
LANDS H "

3. Title, line 11.
Following: "77-2-301"

Strike:
Insert:

Following:

Insert:

4. Page
Strike:

5. Page
Strike:

6. Page
Strike:
Insert:

7. Page

"AND n

non
7

3, 1line 10,
"EXISTING"

3, line 14.
"EXISTING"

3, line 15,
"then held"
"that was"

3, line 16,

"77-2-303,"
"AND 77-2-324,"

571236SC.HRT



March 11, 13889
Page 2 of 3

Following: "lease"
Insert: "on [the effective date of this act]l"

8. Page 3.

Following: line 16

Insert: "(2) The lessee requesting the sale shall have prepared
a current certificate of survey for the property. The cost
of preparation of the certificate of survey must be included
in the settlement for improvements, as provided for in 77-2-
325, if a person other than the lessee is the purchaser."

Renumber: subsequent subsections

9. Page 3, line 18,

Strike: "AN EXISTING"

Insert: "a" ¢

10. Page 3, lines 19 and 20.

Following: "LAWS"

Strike: "." on line 19 through line 20 in its entirety

Insert: ", except that the development of any new, replacement,
or additional water supply or sewage disposal system on the
property must be approved pursuant to the review procedure,
fee, and other requirements of Title 76, chapter 4, part 1."

11. Page 4, line 4.
Strike: "77-3-101"
Insert: "77-2-101"
Strike: "77-3-106"
Insexrt: "77-2-106"

12, Page 4.

Following: line 6

Insert: "NEW SECTION, Section 4, Conservation easement for
certain sales, As a condition of any sale initiated
pursuant to [section 3}, the board shall, if consistent with
its trust responsibility, grant to the state of Montana a
conservation easement, as provided for in 76-6-203, for the
leased cabin or home site or city or town lot to be sold.
The conservation easement must run with the land in
perpetuity and must:

(a) prohibit subdivision of the land;

(b) for property within 100 feet of a river, stream,
or lake, prohibit the cutting of trees except as necessary
for construction on the lot, fire prevention, safety, or
protection of personal property; and

(c) reguire that any permanent structure be set back
25 feet from the high-water mark of a lake or stream,"

Renumber: subsequent sections

571236SC.HPT
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13. Page 4,
Following: line 12
Insert: "Section 6. Section 77-2-324, MCA, is amended to read:
"77-2-324., Preference to lessee of land. The lessee of the
land need nct make a higher bid than others, but he shalls—i£
: have the option to match the high bid
and be glven the preference. If the lessee matches the high bhid,
bidding must be reopened to all bidders, with the lessee
retaining the right of preference to match the ultimate high bhid
and be awarded the sale,"

14, Page 4, line 18,
Strike: "and 4"
Insert: "throuch 5°¢

15, Page 4, line 21.
Strike: "and 4"
Insert: "through 5"

16, Page 4, lines # through 25.
Strike: section 7 in its entirety

571236SC.HRT



STANDING COMMITTEE REPORT

March 11, 1989
Page 1 of 1

Mr, Speaker: We, the committee on Natural Resources report

that SENATE BILL 371 (third reading copy -~ blue) be
concurred in .,

S P
- PR L . e FC

ra -

Signe&; o ! -~
Bob Raney, Chairman

[REP. GIACOMETTO WILL CARRY THIS BILL ON THE HOUSE FLOOR]

571246SC.HRT | -



STANDING COMMITTEE REPORT

March 11, 19¢
Pace 1 of

Mr, Speaker: We, the committee on Natural Resources report
that SENATE BILL 385 (third reading copy -- blue) be
concurred in as amended . o

‘Bob Raney, Chairma

[REP, DAVE BROWN WILL CARRY THIS BILL ON THE HOUSE FLCOR)

and, that such amendments read:

1, Page 4, line 4.
Strike: "AND"

2. Page 4, line 9.
Following: "end"
Insert: "3 ang"

3. Page 4, line 10.
Following: "preduet"”
Insert: "any petroleum product"

4, Page 5.

Following: line 25

Insert: "(9) ‘"Petroleum product"™ includees gasoline, crude oil
(except for crucde oil at producticn facilities subject to
regulation undexr Title 82}, fuel o0il, dies=l o©cil or fuel,
lubricating o0il, o0il sludge or refuse, and any other
petroleum~related product or waste or fraction thereof that
is liquid at standard conditicns of temperature and pressur
(60 decrees F and 14.7 pounds per square inch absolute)."

Renumber: subsequent subsections

571234SC.HR



EXHIBIT //

DATE_ FB~o- 49

hB.___ (3390

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
TESTIMONY ON
SB 390

The DNRC supports SB 390 because it allows the sponsors of
the Roundup abandoned coal mine pumping project the ability to
proceed with the project if they can secure all other necessary
permits and authorizations. In supporting SB 390, DNRC does not
pre-judge the action the agency will take on the interim permit
before it now, or the action it will take on any future interim

permit application for this project.

The water users along the Musselshell River have faced
chronic water shortages not just in the drought year of 1988, but
in many other dry years. In the late 1970s, the DNRC, in
response to requests from Musselshell River water users,
evaluated offstream storage sites in the basin. Water users felt
the cost of storage identified in that analysis to be beyond

their capability to pay for water.

THE PROJECT

Local citizens then proposed the concept of pumping from the
abandoned underground coal mines near Roundup. Preliminary
studies indicate that the mines may be a source of water that

could help alleviate water shortages in the Musselshell River.

The 1987 Legislature provided RIT funds to the Lower

Musselshell Conservation District to pursue development of the
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abandoned mines. The legislature also approved any interim

permit necessary for test pumping of these mines. The
legislature made it clear that the project sponsors would have to
secure DNRC approval of the interim permit as required by

statute.

The project is to proceed in four phases. Each phase must

be approved by the DNRC before the next phase can proceed.

Phase 1. Compilation.of a resource evaluation that addresses
concerns such as:
(a) -subsidence
(b) geology, hydrology, water quality, historic mining
activities
(c) well and spring inventory

(d) installation of observation wells

(e) selection of a pumping site
(f) acguisition of all necessary permits
Phase 2. Completion of experimental short-term pumping. The

DNRC has before it the interim application for this test pumping
of up to 31 acre-feet over a seven-day period. If the permit 1is
issued, it will be heavily conditioned to protect against injury
to existing water users as well as addressing other concerns of

local citizens.
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Phase 3. Completion of a longer-term pumping test. The interim
permit required for this pump test is the subject of SB 390. The
purpose of the test is to evaluate the potential for withdrawing
from the mine workings water of adequate gquality and quantity to
significantly supplement low flows in the Musselshell River. Two
90-day pumping events are proposed for successive years, each at

a maximum of 30 cubic feet per second up to 5,500 acre-feet.

Phase 4. Development of a computer model based on data collected
during the first three phases to assess storage capacity and

recharge characteristics of the mines, to evaluate the gquality of
mine water and its compatibility with existing and proposed uses,
and to determine the economic feasibility of using storage iﬁ the

mines on a long-term basis.

WATER PERMITTING ACTIVITY

In September 1986, the Deadman's Bésin Water Users
Association filed a provisional water use permit application for
40 cfs up to 13,363 acre-feet/year from the abandoned coal mines.
Because the groundwater appropriation under the permit could
exceed 3,000 acre-feet, legislative approval was required. The
1987 Legislature passed SB 151, which authorized DNRC to issue
only an interim permit for testing purposes. Any interim permit
issued will expire on September 30, 1989, as provided in SB 151.
Further testing involving withdrawals of more than 3,000 acre-

feet/year will require legislative approval. SB 390 represents
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that approval. 1In the meantime, action on the water right permit
application filed in 1986 has been suspended pending the

completion of the four phases of the project.

A Preliminary Environmental Review will be prepared for
each permit and interim permit application. AN EIS may be
necessary, depending on the findings contained in the PER. Each
interim permit, if issued, will contain conditions designed to
prevent adverse impacts to existing users. In the event the
conditions cannot be met or certain allowablé limits are

exceeded, no further pumping will be allowed.

PROJECT OPPOSITION

A group called "POWER" (Protect our Water and Environmental
Resources) has formed to oppose the mine pumping project. Its
main concern is that withdrawal of water from the mines will
adversely impact both the guantity and quality of groundwater
that presently supports residential and agricultural developments
overlaying and adjacent to the mines. As indicated, if the DNRC
feels that these concerns are valid, the necessary permits will
not be issued. If water permits are issued, they will be

conditioned to ensure that adverse impacts do not occur.

DEPARTMENT POSITION

The DNRC supports SB 390 because it would allow the project

sponsors to apply for necessary permits and authorization to put
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their project in place. Passage of SB 390 does not guarantee the

project will be implemented.

DNRC supports the concept of phasing the project such that
the project, at any phase, can be halted if it is determined that
it would cause adverse impacts to water users, excessive
environmental impacts, or is technically or financially

unfeasible.
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EXHIBIT 2

OBJECTION TO SENATE BILL 390 (PUMPING THE MINES AT ROINDPP) 7 /L S/

DEADMANS RESERVOIR was designed to hold 57,000 acre feet of 3€$er, &j‘ g

DEADMANS RESERVOIR was completed in 1942,

DEADMANS RESERVOIR was modified in 1958 to hold 80,000 acre feet,

The inlet to the reservoir (starting with a dam and 2 six foot square

concrete conduits crossing under the hiway and continuing the 12 mile
journey via an open canal averaging 7 ft, in depth and 18 ft, in

width at the bottom) was supposed to fill the reservoir in 80 days
flowing at 757% capacity,

757 of AS50 cfs = 4B7,5 cubic feet per second flow
= 967,3 acre feet per day
80 day f111 = 77,410,464 acre feet of water

The Deadmans Water Users Association buys 25,918 acre feet of water
from the D.N,R.C,
WHERE 1S THE OTHER 54,082 acre feet of water 7772777

Obvious conclusion; THE IRRIGATORS ARE USING MUCH MORE WATER THAN
THEY PAY FOR AND THEY WANT MORE!!1!!

The Deadmans Water Users Association Committee meeting of 29 Jan, 86
as reported by John Rouan Jr, District Conservationist (copy enclosed)
adresses some of their problems,

THEIR SOLUTION (?) . PUMP THE MINES AT ROUNDUP !11!]

May I sugpest a few ideas?

Enlarge the headgate/dam and add another conduit, to move water more
quickly during spring run-off, o '
Enlarge and 1ine the canal to handle more water while available and
get all of the water to the reservoir,

Regerve enough water for recreation purposes, DNRC has a fiduciary
responsibility to all citizens of the state and with up to 54,082 acre
feet of water over what they sell to the irrigators, there should be
enough for all,

Make the DNRC charge the irrigators for all the water they use,

Do not let the DNRC continue their pursuit of doubtful water reserves
from the coal mines, when their engineers talents would be of much

more value in other sreas,
THE MONTANA DEPARTMENT OF NATURAL RESOURCES & CONSERVATION received

two protests on mine pumping in May 1987, One from the Department of
State Lands on 13 May and one from the Department of Figsh, Wildlife
and Parks on 14 May - -~ that I am aware of,

500 plus property owners, residents-voters-signed a petition against
pumping the mines for irrigation,

A County Commissioner lost his bid for State Represenative from this
area, last election; he appeared before the last legislature and was
instrumental in getting the first two year mine pumping permit bill
passed,

PLEASE DO NOT PASS SB 390, IT IS NOT A GOOD BILL FOR THE MiSSELSHELL

CC NATURAL RESOURCES Chairman Bob Raney

vice Chairman Ben Cohen
and all members of the committee

-

s
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Deauman's Waterusers Committee DATE 53"/0
Meeting January 29, 1y8u HB wqo

Tue second meeting of the Deadman Waterusers (Committee met in
roundup av 1:J0 p.m. January 29, 1y80 at tne SCS Conference room.

See the attached list ol those present. Tue group reviewed ihe minutes
ol' the previous meeting. No corrections or adjustments were made.

Tne By-laws of the Deadman's Waterusers Association were reviewed.
Sections were read and discussed as they may pertain to recommendations or
guidelines that may ve suggesied by tnis committee. It was noted tnat an
amendment to by-laws was made in 1y8l by tne voard of directors. The
amendment required review by voard fror transfer of use of water from
one area to another. Should such change have an adverse alfect te the
association or its members, tne application snall ve denied. As any
admendments Lo oy-laws requires approval by DNR.:C as well as memvers
o' association. It is currently not nnown if this amendment is valid. N
Ip should pbe reviewed with DNR&( records to determine if such action was finalized%
Minutes of ine regular annual meetings may ve anotner source of information.

Tne shareholders list is available. The usable capacity of the
reseryo1r ;s 12,200 acre feet of storage. The shareholders list indicates
near 26,000 snares (acrg feet) oi storage water purchased. Sam Rodrequez
Qrgs?nted preliminary findings as a result of tne Moratorium proceedings
initialed by some of inhe waterusers in the valley. In a lot of cases
more irrigation is being done than the amouni of contracted water could
pussibly allow. Tnis will have to be addressed before any results can
e expected from the moratorium?

Relecasing more water than is necessary is another occurence early in
the irrigation season. Al certain times no more permits should ve allowed
for full season irrigation. The DNR&C may have to go back and look at
Lnose already issued. If individuals have no other water than from
contract, it may be advisable for tnem to file for permits for early
seascn water. Qtnerwise it will be necessary that water be released from
the Basin to satisfy these requests. February 1, is the date expected to
complete their study. Public nearings will be held in tne area to review
results and teke comments.

Jonn, palton, SCS irrigation specialist and Ken Peterson, SCS,
Engineering technician commented on field efficiencies as they currently
find them throughout the area and state. It is quite common for field
efficiencies to be avout 2,-30%. Dalton also reviewed various types of
measuring devices that are availapble and coasts relative to each.

Emergency plan ideas were then discussed listing various ways to
improve efficient, equitable delivery of water to the users.

Items included; 1. 1Install measuring devices

2. Split tne river into zones and rotate available water
supply.

3. Sprinklers would also be subjected to similar zoning
restrictions based upon % of shares contracted and
estimated water available.

u. Refine tne zoned areas according to % of contracted
snares (irrigated acres) ’

>+ Deliver a percentage of stored water to the zones and
let the neighbors handle rotation.

0. (Continue to emphasize irrigation water management and
develop an effective information and education program.
Marcn 2,5, 1986 Irrigation Workshop, Eastern Montana College
Science and Arts building. Example of type program thal g
ieeds support.
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Establishing a rotation system proportionate to contracted wakg%—ﬁas———ii———jiiﬂ~'

an acceptavle solution. Barriers to this type planning included: 1) Type

irrigation system could be inequitable ie. sprinklers are efficient but need close to
constant use during peak irrigation season. They should be entitled to

proportionate share of water and continue until that supply is exhausted.

¢) Manpower is needed for implementation of the plan. 3) Tnere is currently

no teeth to enforcing such plans. L) communication cnannels need to

ve improved to inform water users of the most current situation. ) It

nas vo be derermined when an emergency exists? 6) the plan needs to have

some leadership assignments or it will not get developed.

The primary needs or activities were determined and membpers were
assigned to develop tnat portion of the plan prior to March Y meeting.

Zone Establishment Group - Ken Minnie, Chairman; other members Alexander
Russell, Lestley Fosler, Gordon Eklund, Jess Gar{ield. Meeting at 1:00 p.m.
February », SCS office.

Implementation, Communication and Education Group - Bud Hjelvik, Harold
Eliasson, Gerald Harper and john Rouane.

Energency Determination Group- Tom Hougen, Jim Jensen, Walter Wilkens, and
Mike GoiTfena.

Members not on a committee may assist wherever they see fit. No
additional assignments were made, but it was emphasized that time is getting
short if such plans are to be developed for this season. Meeting adjourned at »:00 pm

Next meeting is set for March >, 1986. Committees should be prepared
to give their reporis.

b .
5 }wé /9/6;‘:/...4/’\/7&\
Jonn Rouane, Jr.
District Conservationist



Guest Editorial

By Lowell A. Rathbun
Public informstion Director

: | POWER..
STATEMENT BY POWER-
12-19-88
According to Mr. Doug Parrott, Chairman of "Water Development
Zommittee,” Deadman's Basin Waterusers Assoc. (Roundup Record
Tribune 3-4-87): "In recent years studies have been made to determine
[ additional water could be stored along the Musselshell River -- studies
.identified sites along the river which could be developed.” Explaining .
‘hat the cost of development of said sites was prohibitive he then
«indicated that "the abandoned coal mines represent a potential reservoir
‘of somewhere between 11,000 to 40,000 acre feet.
.~ On Feb. 11, 1987, readers of the Roundup Record Tribune were led
to belicve that 11,000 acre feet per year could be exstracted from the -
‘mincs "which have a direct connection to the river and are filled with '
~walter during spring floods.” However, on March 4, at Helena several
_residents found that instead of proposing to store water in the mines, the
‘Dcadman’s Basin Waterusers Assoc. had already expedited Seante Bill
-151, authorizing a pcrmit to appropriate ground water in the amount of
-13,000 acre fect annually to the Assoc. After hearing proponents and
‘opponents of S.B. 151 the house committee proposed amendments
-which would revise legislation to interim status and require liability
grcsponsnbnhly by the Deadman's Basin Waterusers Assoc. On March 24,
:a joint Senate-House committee approved the amendments, after elimi-
‘nating the Deadman's Basin Watcrusers Assoc liability clause. g
Consecquently opponents of the water rights legislative action circu-
 lated a protest petition which was submitted to Senator Galt and Repre-
- sentative Holliday with over 240 signatures on March 16. Also on April
: 6, opponents formed the "Protective Organization For Water and Envi-
-ronmental Resources” and circulated a new petition bnngmg the protest
- signatures to over S00 persons protesting the proposed project.
. On April 22, the DN.RC, published a formal public notice o[
- Deadman's Basin Waterusers Assoc. water rights application setting -
May 14, as the dead line for receiving formal objections. Although
- substantial numbers of objections were properly filed by residents and
- water rights owners, the D.N.R.C. failed to hold a public hearing within .
- 60 days, as required by Montana Code (85-2-309) :
- (As a reminder of how much water 13,000 acre feet per yeat is,
- stated in the Roundup Record Tribune onFeb. 11, -- the equivalent of two
- scctions of land, 1,280 acres 10 feet deep or 805 small wells pumping at
¢ 10 gallon per minute continuously 24 hours a day forayear!) .. . e

The opinions expressed herein are those of the
Buthist srd ds ht ﬁecésgsm( papresehl thuse of
the hour*duﬁ Rec-

th sditnes and bubﬂsheﬂ b
1 8. b,

Perhaps the least understood aspect of this proposed project is the

- estimated project cost and sources of funding. Originally stipulated to

total $343,280 this total now appears to be $506,100 of which $427,900

will go to contract administration and professional services, principally

. personnel of the D.N.R.C., Montana Bureau of Mines & Geology and

- United States Geological Survey. Of the $119,200 estimated for drilling,

_casing and construction costs $56,410 will go for well drilling, casing

pump rental and electricity all of questionable economic benefit to the
- community.

" designating Lower Musselshell Conservation District as project sponso
-~-By wording of the agreements (probably prepared by the DNR.C) it

- Musselshell Conservation District, project sponsor, a political subdiv

* pumping pro;ect"

“on an interim or permanent basis will undoubetedly deplete existin

ing numbers included in protest petitions.

From the beginning of the water rights legislation to the agreemclg
between D.N.R.C. and th¢ Lower Musselshell Conservation Distric
project sponsor, the liability responsibility is unclear and may only be
determined by the court. It is evident that none of the state or feder
agencies wish to accept that responsibility, particularly the subsidenc
damages which are bound to 6ccur according to a letter to the D.N.R.

by Mr. Juntunen, Chief Abandoned Minc Reclamation Bureau, dated
April 25, 1988 who in reference to identity and liability states in part, "3
is known that there is now active subsidence in the area, and it is knowgd
that the pumping activitics will accclerate subsidence.” It is also clear
that the Dcadman'’s Basin Waterusers Assoc. does not want the Ii:abilit%

responsibility as evidenced by the legislative amendment action an

does appear that the initent is to place liability responsibility on the lLowea

sion consisting of all the rural property owners of Mussclshell an
Golden Valley Countics. Are these property owners aware of and
agreeable to tax liabilities lhat could occur because ol’ the propos {

W.E
Itis and has continued to be the dclcnmnalnon of mcmbcrs of
Protective Organization for Water and Environmental Resources thats
(1.) Proposed pumping of groundwater from abandoned mincs, eim%

groundwater sources of residents, ranchers and wildlifc nceds.
(2.) ‘The proposed pro;cct is not wanted as evidenced by ovenvhcl

/(3.) The proposed procedure as stipulated by Montana and environ-
mental protection laws, including the required public hearing have no
been adhered to by the D.N.R.C.

(4.) The proposed project is a horrendous waste of public funds f
the ecohomically questionable and controversial concept principally
benefitting personnel of various state and federal agencies.

(5.) The probable project damage liability is high risk and should n’g
be thrust on property owners of Musselshell and Golden Valley Coun-
ues

_(6.) The funds now being proposed for this ridiculous project coul?
and should be reallocated to the planning and design of a logical surfa
storage reservoir along the river, to capture and beneficially use excess
flood waters for mxgauon. recrcahon wildlife restoration and floqg
control, : :
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kd: 3.B. 390
Jack Galt

To vinem 1t mey concern:

ne, the "Protective Orgaunization for Wnter Environmental
uescurces,”" ore sending you (esch one on the House Agriculture
Committee) 4 packet of information relevant to SB 390, by

'J"Ck G\”lto

e have attempted to cover our reasons for objecting to
the original 3B 151, which is now a lsw and now SB 3v0 which
exlbends the time of said law for 2 years,

vur neighboring stotes (17 western states) hsve a ground
wntory study thet is trying to find a way to artificially
vecih-rye the srens that hove been literslly mined out.

Sene ol thiose gtutes were suvposed to have a groundwater:
1es21rve that couldn't be used up. They now have a different
outloni, ond ne groundwater,

i cony ol the originol Petition Covosing Pumping and
fnrronrintion of abindeoned mine wuters for Irrigetion
mrnoacs hea heen sent to Chairmsn John Vincent. This
cocilen orproximntely 500 signatures,

melnaureaoe:

I, FINe PURPING OPPRONLHTI QUTLING THEIR CONCIZERNS

[ G 1 wbITCIFIAL, St tement by the P.O.W.B.R. group

Plee  Lowiieh WHOE ABANLDCUED WINE KECLAWATICHN BUREAU
(Gery Mritz, DNKC, stated 2t Senate Agriculture
Lommlttec henring, the Leadman's Basin Water Users'
must sccept 211 1lisbility for damages from the tests
and pamplng activities,

[N iettep to bich #rrsch from attorney
(Predliminary snvironmental heview)
Y COAl. 1IN L1iSPuCPohs CUkMuNTS--mine information

(lrvin podds, the pre-shift mine exsminer for this
srea -ng helly Stevhenson, pessed Stste Coal lhiine
Inspector and undeir: round coal miner have never
been contazcted by sny government or state office.

far members would like to be notified, as soon as possible,

of the he~ring in the House Agriculture Committee.

“hene: Yilla Drle Bvens--323-1677, Virgil Jones--323-1535
tzlly sterhenson--7270«2477,

Sty A e

dhenk ovon,
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The opinions expressed herein are those of the | ’
authgr and do not necessarily represent those of By Lowell A. Rathbun
%lom and publishers of the Roundup Rec- JRET R LD Be
Mibune. , POWER.

. STATEMENT BY POWER:

12-19-88 .

. cording to Mr. Doug Parrott, Chairman of "Water Development
Comnittee," Deadman’s Basin Waterusers Assoc. (Roundup Record
Tribune 3-4-87): "In recent years studies have been made to determine
if a .itional water could be stored along the Musselshell River -- studies
idef ified sites along the river which could be developed.” Explaining -
that the cost of development of said sitcs was prohibitive he then
indicated that "the abandoned coal mines represent a potential reservoir
of . ‘mewhere between 11,000 to 40,000 acre feet.

#sen Fcb. 11, 1987, readers of the Roundup Record Tribune were led
1o belicve that 11,000 acre feet per year could be exstracted from the
mi: s "which have a direct connection to the river and are filled with
wi r during spring floods." However, on March 4, at Helena several -
restdents found that instead of proposing to store water in the mines, the
Dcadman's Basin Waterusers Assoc. had already expedited Seante Bill
1% . authorizing a permit to appropriate ground water in the amount of
13./00 acre feet annually to the Assoc. After hearing proponents and
opponents of $.B. 151 the house committee proposed amendments
which would revise legislation to interim status and require liability
r¢. sonsibility by the Deadman's Basin Waterusers Assoc. On March 24,
a jint Senate-House committee approved the amendments, after elimi-
nating the Deadman's Basin Waterusers Assoc liability clause. = -

. Consequently opponents of the water rights legislative action circu-
1z d a protest petition which was submitted to Senator Galt and Repre-
sémative Holliday with over 240 signatures on March 16. Also on April
6, opponents formed the "Protective Organization For Water and Envi-
r: mental Resources” and circulated a new petition bringing the protest
shatures to over S00 persons protesting the proposed project. :

On April 22, the DN.R.C. published a formal public notice of

Decadman's Basin Waterusers Assoc. water rights application setting |,

1 1y 14, as the dead line for receiving formal objections. Although
seostantial numbers of objections were properly filed by residents and
water rights owners, the D.N.R.C. failed to hold a public hearing within .

£ days, as required by Montana Code (85-2-309)

. (As a reminder of how much water 13,000 acre feet per yeat is, as
#ted in the Roundup Record Tribune on Feb. 11, -- the equivalent of two
sections of land, 1,280 acres 10 feet deep or 805 small wells pumping at
- ) gallon per minute continuously 24 hours a day forayear!) ... . .o

.

Perhaps the least understood aspect of this proposed project is the
estimated project cost and sources of funding. Originally stipulated to
- tal $343,280 this total now appears to be $506,100 of which $427,900 -

| waill go to contract administration and professional scrvices, principally

t

personnel of the D.N.R.C., Montana Burcau of Mines & Geology and

" nited States Geological Survey. Ofthe $119,200 estimated for drilling,
-« asing and construction costs $96,410 will go for well drilling, casing -

$ump rental and electricity all of questionable economic benefit to the
community.
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From the beginning of the water rights legislation to the agreement
between D.N.R.C. and the Lower Musselsheil Conservation District,
project sponsor, the liability responsibility is unclear and may only be
determined by the court. It is evident that none of the state or fedcral
agencies wish to accept that responsibility, particularly the subsidence
damages which are bound to occur according to a letter to the D.N.R.C.
by Mr. Juntunen, Chief Abandoned Mine Reclamation Bureau, dated
April 25, 1988 who in reference to identity and liability states in part, "It
is known that there is now active subsidence in the area, and it is known
that the pumping activities will accelerate subsidence.” It is also clear
that the Deadman's Basin Waterusers Assoc. does not want the liability

. responsibility as evidenced by the legislative amendment action and

designating Lower Musselshell Conservation District as project sponsor.

-»By wording of the agreements (probably prepared by the D.N.R.C.) it'

does appear that the intent is to place liability responsibility on the Lower

- Musselshell Conservation District, project sponsor, a political subdivi-

sion consisting of all the.rural property owners of Musselshell and
Golden Valley Counties. Are these property owners aware of and
agreeable to tax liabilities that could occur because 9{ the proposed

" pumping project? . oo
CONCLUSION BY P.OW.ER,

It is and has continued to be the determination of members of
Protective Organization for Water and Environmental Resources that:

(1.) Proposed pumping of groundwater from abandoned mincs, eithcr
on an interim or permanent basis will undoubetedly deplete existing
groundwater sources of residents, ranchers and wildlife needs.

(2.) 'The proposed project is not wanted as evidenced by overwhelm-
ing numbers included in protest petitions.

/(3.) The proposed procedure as stipulated by Montana and environ-
mental protection laws, including the required public hearing have not
been adhered to by the D.N.R.C.

(4.) The proposed project is a horrendous waste of public {unds for
the cconomically questionable and controversial concept principally
benefitting personnel of various state and federal agencies.

(5.) The probable project damage liability is high risk and should not
be thrust on property owners of Musselshell and Golden Valley Coun-
ties. 4 ' ‘

(6.) The funds now being proposed for this ridiculous projcct could,
and should be reallocated to the planning and design of a logical surface
storage reservoir along the river, to capture and beneficially use excess
flood waters for irrigation, recreation, wildlife restoration and flood
control. e AR .
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EXHIBIT— 2
' DATE___ D—10-§6

i=PARTMENT OF STATE 13rog-22270 .o

APR 27 198y

TED SCHWINDEN, GOVERNOR : wissn. DEFT. of HATURAL

— ES];ZXJ-EE (::)F: r\/4(::)F\J1]C\F\J,ZS\ RESouzces FHEIREERVATICH

(406) 444-3074

1623 ELEVENTH AVENUK
HELENA, MONTANA 5u0.0

April 25, 1988

Mr. Les Pederson

Water Development
DNRC

| lielena, MT. 59601

RE: Lower Musselshell Project

Les:

[ have reviewed the draft document entitled "Ground Water From Abandoned
Mine Workings for Irrigation and Instream Flows, Lower Musselshell River®,

'

As you know, my staff and [ have written several letters concerning the
potential for increased or accelerated mine subsidence because of pumping
activities in the abandoned mines. It {s an accepted fact that water fluctua-
tions in abandoned underground mines, as will occur with this project, are
~town to and logically will cause increased potential for mine subsidence.

With the above in mind, the draft agreement is inadequate to protect the
state in case of catastrophic subsidence, {.e., road or dwelling collapse.

On page 4, “subsidence potential“ is referenced under Literature search as
a topic area. [ would expand this into a separate and discrete item based on
our existing understanding_that shows subsidence to be a potential problem.
They should be required to utilize all existing data to identify all existing
data on subsidence potential. These data will have to be extrapolated from
similar situations nationwide, since nothing specific will be found at the
Roundup mines. ’

On page 30, Section 19. [Indemnity and Liability, the statement is
inadequate to protect the state agency since it is very likely that any damage
or injiny that occurred due to subsidence would not be as a result of error,
omission, or negligent act. It is known that there is now active subsidence
in the area, and it is known that the pumping activities will accelerate
subsidence, What is not known is the extent or time frame. The beneficiary of

..the irrigation research must accept this liability and the state must clearly
point out to the lower Mussalshell Conservation District that they are
_accepting this liability and cost of reclamation.

“In closing, the state must protect itself from potentia]_lawsuigs and
costs due to subsidence on this project. Subsidence reclamation nationwide is
costing hundreds of millions of dollars with no end in sight.

Sincerely,

stoedan) 5*K7445¢44Q;} ;;ﬁﬁt‘/

Richard J. Juntunen, Chief
Abandoned Mine Reclamation Bureau

c: Gary Amestoy
Dennis Hemmer
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Jam Y 9, 1989

Rich Brasch

Water Management Bureau

Department of Natural Resources
and Conservation

1520 East 6th Avenue

Helena, MT 59601

ATTH:  R. Brasch
RE:  Public Comments on Preliminary Environmental Review
Interim Water Use Permit Application No. 68183-40c

Dear Mr. Brasch:

The undersigned submits the following written comments as attorne,
for Alan D. Evans, 4300 U.S. 87 South, Roundup, Montana 59072.
. Evans is an affected landowner and holder of water rights
Incated adjacent to the abandoned coal mines. By objection to ap
plication received by the Department on 5-12-87 Mr. Evans has

obhjected to the issvance of a provisional permit being sought by
the Deadman's Basin Water Asso’ iation.

The Preliminary Environmental Review' prepared on this matter is
inaderuate and in addition, before any permitting action is taken
by the Department of Natural Resources an Environmental Impact
“tndy should be prepared by the Department.

oot particular case, the Department's own rules indicate that
18 is necessary because according to ARM 36.2.503(3) (a) the
preparation of an EIS is required when the proposed action is one
which may Sanlflcnnt]y affect environmental attributes recognlzed
as being fragile or in severely short supply. Information avail-
able to the Department including water availability studies on the
lMusselshell River and personal testimony of water users adjacent to
the abandoned coal mines indicate that the source of ground water
in the immediate area is fragile and in severely short supply. in
addition, subsection (c) of the same rule indicates that an E;S is
necessary for those actions which may substantially alter environ-
mental conditions in terms of quality or availability. As shown 1
olher public comments the Department has information available to
it which indicates that in previous years when the mines were
deowatered for mining purposes impacts were felt on ground water
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sources many miles away from the mine mouth. Subgtgntial concern
has also been raised about the effect that even limited pumping ma;

have on ground water guality including possible contamination with
PCB.

Even if an EIS is not required, the PER itself is unsatisfactory as
it does not address the possible environmental concerns related to
issuance of the interim permit. Please note that ARM Section
36.2.504(b) reqguires "an evaluation of the immediate, cumulative
Aand secondary impacts on the physical environment . . ." The
phrase, cumulative impact is also defined in ARM 36.2.502(1) as
incremental cumulation of impacts on the human environment of the
proposed action when considered in conjunction with other past and
present actions related to the proposed action by location or
qeneric type. According to the rule related future actions mus?
also be considered when these actions are under concurrent consid-
~ratiocn by any state agency through pre-impact statement studies,
separate impact statement evaluation, or permit processing proce-
dures. Therefore, under the above-cited regulations, the Depart-
ment must consider the impact of the proposed provisional permit as«
well as the proposed interim permit before the PERS constltutes
compliance with the Montana Environmental Policy Act.

I review of the PERS and particularly the comments by the Depart—
ment on the proposed action shows that the Department has (if
Anything) only commented upon the immediate impacts on the physical
environment and has completely 1gnored any cumulative or secondary

impacts on the environment which may'occur as a result of issuing
'he dnterim permit,

In fact, the evidence before the Department indicates that the
interim permit will have a substantial effect or that sufficient

work has not been done in order to determine whether or not any
offect will be felt.

It is well documented by the Department's own studies that the
subject area has limited ground water. Indeed the Department has
denied ground water appllcatlons on the basis of lack of supply.

In addition, the area is heavily subdivided with large demands for
domestic ground water use at the present time and in future years.
ihe only evidence available concerning ground water use at the min
whows that when the mine was pumped during coal mining operations,
springs and wells were affected many miles away from the mine site.

Any potential loss of domestic or stock ground water availability
is extremely serious to the communlty It is intrinsically obviou=r
that unless domestic ground water is available the taxable value of
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homestead sites scattered throughout the area south of Roundup will
be immediately and seriously docreased. 1In addition, any decrease
in stock water availability would have a serious effect on the
personal income of stock-raisers in the community.

Ground water changes of any type will have a serious impact on the
density and distribution of housing in the area. The PER also does
not address the developing schism in the community between existing

sers of ground water for stock water and domestic purposes and
irriqation users making claim to ground water resources.

An Environmental Impact Statement in this situation would insure
compliance with the NEPA requirements. In an Environmental Impac!
Statemont the underlying problems of ground water availability can
be thoroughly analyzed. 1In addltlon, it can be determined what
lrvel of investigation is needed in order to comprehensively deal
with concerns raised by objectors to the provisional permit appli-
cation. For example, in objecting to the permit the Department of
State Lands has raised questions of subsidence and the Department
of chh Wildlife and Parks has raised questions of thermal "pol-

lution. These issues should be addressed before any 1ntruslve
te:tlng is done of the aquifer.

Although public comments on issuance of the interim permit have not
been requested by the Department of Natural Resources, the under-

"1qn@d Also makes the following preliminary comments concerning the
issuance of the permit.

The legal standard which the Department has chosen to use in de-
tormlnlng whether or not the interim permit should be issued is
incorrect. At the time that the provisional permit was applied fo
the relevant standard was that "the Department may not issue an
interim pnrmlt unless there is substantial evidence that the cri-
teria ror issuing a regular permit under section 85-2-311, MCA wi!
he met. In the interim the board has changed that rule and com-
pletely altered the proposed burden of proof stating that the
Pepartment may issue an interim permit unless there is substantial
information available to the Department that the criteria for

issuing a provisional permit .. 1der section 85-2-311, MCA cannot be
met.,

Although the legislature has granted broad discretion to the Board
in the management of water resources, this discretion is not so
hroad as to allow the board to totally reverse the burden of proof
in an interim permit proceeding. MCA Section 85-2-113(2) allows
the board to adopt rules necessary to implement and carry out the
purposes and provisions of this chapter. Throughout the Montana
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Viater Use Act the burden is consistently placed upon the permit

ance of the permit. The Depa,\ment now says that under certain
circumstances the burden shifts such that the objector must §how
that there is damage before a permit will not be issued. This rul-
is directly contrary to the letter and spirit of the legislation.

Under the circumstances, the Department should use the criteria set
forth in the original rule stating that the appllcant must show by
substantial evidence that the criteria of MCA Section 85-2-311 will
he met. HNot only is this the rule that was in ef?ect a? ?he time
the provisional permit application was made, but in addition, the

earlier rule comports with the Water Use Act and its general burdrn
cforrant provision:

In any event, the objectors to the provisional permit have shown by
smubstantial ev1dence that the applicant will not meet the permlt
«viteria of MCA Section 85-2-311. Essentially, the only credible
and verifiable information bLefore the Department is that during th
periods that the mines were being pumped ground water springs and
wells throughout the area were Adrastically affected. Under these
c1rcumstances, the objectors have shown that there is no water
available in the source of supply and that the rights of previous

users will be adversely affected by the issuance of the provisional
permit.

I'n alilition, there is other substantial credible evidence which
“hows that the provisional permit could not be issued to the
eadman's Basin Water Users Association. Under the Water Use Act
Lhe applicant is not the proper person to apply for this water

right; it is actually the Department of Natural Resources and Con-
coroaticn which holds the water rights used by Deadman's Basin
tintel  isers Association. Since this application is for supplemen

tal water rights, the application for these rights should be made
by the Department of Natural Resources. The application by settin:
forth 16,000 acres of irrigated land clearly contemplates a con-
sumptive use of over 4,000 acre feet per year. Under MCA Section
85-2-301, only the Department of Natural Resources may appropriate

water by permit whenever water in excess of 4,000 acre feet a year
is to be consumed.

Also, at the present time the undersigned is unaware of any au-
thorlzatlon by the Board of Natural Resources and Conservation to
the Department to acquire this water right. See, MCA Section
-1-202. A complete application has not been filed by any entity
booauso the fees for environmental impact statements under MCA
Section 85-2-124 have not been submitted to the Department and
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because under MCA Section 85-2-310 the Department has not ol;dered
the time extended for consideration of the provisional permit.

Finally, the application is not complete because it does not set
forth a detailed project plan including, but not limited to, a
reasonable time line for the completion of the pro;ect'and t@e
actual application of the water to beneficial use. This project

plan is an absolute requirement under MCA Section
85-2-310(4) (c) (iii).

Sin  the objectors by substantial credible evidence have shown
that ground water in the area is needed for present and future
domestic and stock water uses the interim permit should not be
issued. MCA Section 85-2-311 states that one of the criteria for
obtaining a provisional permit of the amount sought by'the appli-
cant is that the applicant must show by clear and convincing evi-
dence that the proposed use of water by the applicant is a reason-
able use. 1In light of the strong need for domestic and stock water
use the proposed irrigation use does not constitute a reasonable
use of water as defined in the Montana Water Use Act.

The issuance of the interim permit is also improper because no
termination criteria has been set by the Department with specific
time allowed for public comment on the issuance of the interim
permit. Indeed, under the circumstances, there are qguestions as to
whether the test contemplated by the applicant will yield any
beneficial information whatsoever concerning the amount and loca-
tion of ground water. Under these circumstances the appropriatio:
would not meet the test for beneficial use of water and would be

specifically unauthorized under 85-2-301(1) which requires that t:
use of water be "heneficial."

Tn essence, the Department through the PER and the interim testing
permit is trying to turn the Montana water permitting and environ-
mental process on its head. The legislature has made specific
findings concerning the minimum amount of ground water withdrawal
above which a permit is needed. The legislature has also set forth
cpecific criteria which in this case must be proven by an applicant
by clear and convincing eviderce before a permit can be issued.
Although the board does have authority to issue interim permits,
this authority is restricted in that it be in accordance with the
yeneral policy and provisions of the Water Use Act.

As shown by the objections to the provisional permit, there are
serious questions regarding water quantity, water quality, social
and economic affects, subsidence and other issues important to the
community. However, in spite of the clear legislative directives
concerning the permitting process and environmental compliance, the
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Department proposes through intrusive testing to try and determine
first, whether the ground water resource will be harmed by certain,
limited withdrawals. Instead, this should be the last §tep after
the feasibility and other qguestions related to the permit can be

v eed without intiusive testing of the resource.

Sincerely,

McllANER & THOMPSON, P, C.
Attorneys for Alan D. Evansz

By:_
Peter T. Stanley
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DATE. 8-/0-49

HB. S5 340
UPON S3TUDYING THE REPORTS AND PROPOSED COAL MINE PUMPING BY

A COAL MINE INSPKCTORS COMMENTS

THE BUKEAU OF MINES, THZRE IS VERY LITTLE TRUTH IN ANY OF THE
STHTENLNTS MALE ABOUT WORKED OUT AkEAS. THERE IS NOT ANYONE IN
THE BI1LLINGS OFFICE WITH ANY UNDERGROUND MINING EXPERIENCE OR
KNOWLEDGE., 1F THEY WoULD HAVE JUST STULIED MONTANA MINING LAWS,
THEY WOULD HAVE SEEN THAT WOKKED OUR AKEAS AKie NOT KESERVOIRS
FOK STURING WATER.,

(1.) 'THi TIMBEKING THAT WAS KEQUIKED TO SAFELY KEMOVE THE
COAL WOULD DETERIORATE IN A SHORT TIME AND THERE WOULD NOT BE ANY

ROOF SUPPORT. THERE WILL BE Ru:7K FALLS IN ALL AREAS OF THE MINES.

(2.) VENTILATION IN THE MINES REQUIRED THAT TO KEEP AIR TO
THE WOKKING FACE, ALL WORKED OUT AREAS HAD TO HAVE ENTRANCES BLOCKED
QRF, 80 ATR COULD NOT ENTHER. THESE AIR CLOCKS WERE CONSTRUCTED OF
BOCK WALLS, FILLED BETWEEN WITH FINES TO STOP AIR MOVEMENT AND ANY
CATENCTHAT LYD ACCUMULATE, WOULD BE EFFECTUALLY DAMED OFF.

(v.) WITH THE COAL UNDEK-LAID BY A CLAY BED, WITH ANY Lanus
AWOUNT OF WATEK ACCUMULATION THE CLAY WILL TUKN TO MUD AND WITHOUT
SOLLL SUPPOKT FOK THE PILLARS, A SQUEEZE WILL TAKK PLACE AND IN
PIME ¥ILL CLOSE ANY VOIDS LENI BY KEMOVAL OF COAL.

(4.) WITH THIS KNOWLEDGE, THE FACT THAT THE ENTIKE AKEA HAS
A DEFINITE ¢LEVATION GAIN FROM THE RIVER SOUTH, PKOBABLY 30 FEET TO
VERY MILE AND DEFINATELY NOT LEVEL, AS THE BUREAU WOULD LIKE T0
MAKE PBOPLE BELIEVE. (FACTS ARE THERE ISN'T ANY LARGE AREAS OF
NATEL 3TORED, )

(5.) 1IN THE AREA DIKECTLY SOUTH OF THE RIVER THERE COULD

HAVE, AT ONE TIME, BEEN A FEW ROOMS AND ENTRIES THAT HAD WATER IN
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THEM, BUT THE HISTORY OF SQUESZE'S IN PRESCOT AND #3 MINES, IS

THAT JUST A MATER OF TIME UNTIL THE RESERVOIRS WILL BE GONE AND
il HAULAGE WAYS, USED TO RusMOVE THE CUAL,'WILL BE BLOCKED BY
FOCK FALLS. ,

(6.) THEKE IS A POSSIBLE _''ANCE THE MINING MACHINEKY AND
BLuCTKICAL EQYUIPMENT ABANDONED BY THE ROUNDUP COAL MINING CO.
COULD HAVE BEEN WHEKRE WATER DID FILL IN THE AKEA. WITH THE
HAZARDOUS MATEKIALS IN OILS AND OTHER ELECTRICAL EQUIPMENT PRESENT
IT COULL AND PROBABLY WILL BE A VERY DANGEROUS FORM OF CONTAMINATION.
ANY CTRCIHLATION OF THESE WATERS SHOULD NOT BE CHANCED.,

(7.) 1IF ANY KEAL STUDY HAD BEGEN DONE OF THE ABANDONED MINES
THis DANGEK OF CUNTAMINATING TE WELLS IN THE AREA, AND THE CHANCE
OF NOLk LAMAGE TO THE ROUNDUP WATER SUPPLY PLUS THE FACT THAT
ABANDONED MINE WOKhINGS JUST CAN'T BE RELIED ON FOR WATEKR STORAGE.
BECAUSE OF THESH FACYS KNOWN THIS ENTIRE STUDY CAN'!'T EVER BE

ANYTHING BUT JOB SECURITY FOR A GROUP OF BUHKEAUCKRATS!!

Sty S




Pete and Rhonda Tully
75 Ranch Company

East Parriott Creek Rd
Roundup, Montana 59072

December 15, 1988 <5’—

DATE_ 3 <0-89

Dept. of Hatural Resources and Conservation

Helena, Montana 59601 HB Sé&3%7

Attentiont Rick Brasch

Ke: Deadman's Basin Water Users Assoc. Application
for Test Pumpling Water in the Bull Mountalns

Dear Rick:

As landowners and ranchers in the Bull Mountains we are opposed to

the Deadman's Rasin Water Users Assocliation application for a temporary
water use permit. Ve object to the proposal of test pumping up to
11,080,000 gallons of water from abandoned coal mines near Roundup

for the following reasons:

. Any pumping of ground water for irrigation purposes (including stream
flou enhancement, even a "test" pumping) presupposes that such water
is in surplus, not claimed or in use by anyone.

a. This must be proven before any :uch pumping be permitted. (This
has not been proven.)

2., Those proposing to conduct any pumping have no legal, logical, geologlcal,
historic, or moral claim to any amounts of ground water.

Gronund water for domestic and livestock use has clear priority over any
r1aim for irrigation or stream enhancement purposes.

L

t, Harmful effects of such pumping activity could be broadbased and long
Tarting without being readily apparent at the time of such test pumplng,
i.e. orobable subsidence of watertable levels in surrounding - wells
and springs already established for domestic and livestock use. (Damage
may be accrual rather than immediate and should be prevented.)

We respectfully request you take these comments under advisement and refuse
any pumpling of water from the abandoned coal fiines in the Bull Mountalns,

Sincerely,

N T e 2 J

Pet R Tully

773 \j,c/%//‘
Rh L. Tully
;;55?;L4:’4;:1{;%£§§%§Ident
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WHAT ABOUT P.C.B.? NN 5
- _ate__2-10-89
OPINION BY P.O.W.E.R. RYYY

(PROTECTIVE ORGANIZATION FOR WATER AND ENVIROMMENTAL HISOULI W)

IN THE DEC. 28th ISSUE OF THE ROUNDUP keCORD TnliUlix, OPINICH
LXPRESSED BY MR. KUZAKA ABOUT THE FROBABILITY OF LAISTI..G s3GUbC .3
OF P.C.B., WHICH ARKE A WELL LOCUNENTLL LaNGeh To HULAxo il
CARKIED IN THE WATER FOK CONSUMPTION FKOM ABANDUON&D wIlsos I3 A
SEKIOUS PROBLEM TO BE COUNSIDERED--A PULINT wisbhi Tebwi, LuwnVal o
DO RBOT AGRBE WITH HIS CONCLUSIUN THAT ThHe waY Tu Gul nlu ul Fol. .
IS TO PUMP THE MINES OUT. ,

EXCEPT FOR A FEW KNOWN AND ACCES331sLe LUCATIULS wlishs
EQUIPMENT AND/OR TRANSPORMEKS EXIST IT WOULDL 8 VIRTUALLY 1 :r085100.
TO DETERMINE WHERE ALL OF THE P.C.1., S0UrCES Ahl 1H THYW Gow.
LABYRINTH OF UNDELGROUND SHAFTS THROUGHOUT THE AbkA. Td3Tiaw

PANIC Wi THIRK THE ANSWER KAVW: b1
tEALISTIC APPKOACH.

FIKST OF ALL HIGH VOLUME Vi Plicti #aCu fiis bl . i,
UNDOUBTEDLY PKOLUCE HIGH WATEK VELOCITIES ARUULL POSLIBLS i,
OF P,C.B. WHICH OTHERWISE WOULD nEMAIN DOKMANT. ALSO 1.oCalUsse ol riie
WINDING GRADES OF THE MINL SHARYS, mXISVTING SUBSIDENCE AND Od'Hiun
PROBLEMS, COMPLETE PUMPING WILL oo VlhTUALLY IMPuBSeIBLE A5 wzll
AS INPRACTICAL. SINCE MOST OF THi SkalLl DUMESTIC PrlVais el
'l‘HRQUGHOUT THE AKEA AKE UNLIKELY TO Bws CONNECTEU TO WlNi StAFLS
AND THE TRIBUTARY WATEK NMOVES AT VEKY Luw VELCCITY, P.C.B. SuunCuo
SHOULD BE UNDISTURBED.. IF THE ABANDONED MINES (EXCEPT (OI! 3sALING
ENTREANCES) ARE LEMT ALONE NATUKAL SUBSIDsNCH® WILL EVENTUALLY 3ial

OFF MOST P.C.B. SOUECES,



ExHiBIT_ &

DATE\M
HB sh 390

PERHAPS THE INOST DANGELGCUS AsPsC't O Ll PURPING 13 Py
ONE OF THE TWO MAJOR ENVIRONMENTAL CUNZb UEXCuS ol THE bilmanis
OF P.C.B. IS TOXICITY TO AQUATIC AND OTHER OLGANISMS, A
BIOMAGNIFICATION PROCESS BEGINNING WITH MICHOSCOPIC OKGANTSHMS
IN STHEAM BEDS INVOLVING A KATUE..' FOOD CHAIN WITH P.C.B.
CONCENTRATIONS (TOXICITY) IN FISH TISSUE RANGING FLOM 3,000 14
274,000 TIMES THE OKIGINAL CONCENTHATIO.WS IN WhHIs SThial o i,
SEDIMENT.. PUMPING OF MINE WATERS INTU THE KIVik Ok OTHLL SULIFAC:
DISCHARGES, EXPERIMENTAL OR OTokBRkWISE, wILL PhOBABLY sSuT Orp THis
CHAIN KEACTION IF P.C.B. CONTAMINATION IS INVOLVED,

IT IS OUR OPINION THAT MINg PUMPING WILL SikPLY MaGhlirY T
P.C.B. PROBLEM (AND KESULTING LIABILITIES) AND AS STaTsb [N THL
DEC. 21st. ISSUE OF THE ROUNDUP RECOLKD THIDBUNE, 'THi PhobushL
PUMPING PROJECT SHOULD BE SCRAPPED WITH THE $506,000 "Swuiy"
FUNDING REALLOCATED TO THE PLANHING ARD DoLSTGH OF A LOGTCATL
SURFAdE STORAGE HESERVOIR ALONG THE KIViR FOk "HE BELEFICTAL
USE OF FLOOD WATELRS FOR TIRKIGATION, bLwCowmATiCH, wlbhbiild
heSTCRATION ARD FLOOD CONTROL. FURTH@wrkOkbl ‘e RosciVoll woblo
HELP PROVIDE A CONTINUUUS KIVeh FLOW O BETIEh WaATeh QUALIT Y
wHICH ROUNDUP COULD UTILIZE BY DLuSIGNING AdD CONSTHhUCTING A

MODERN WATEK TheEATM=NT PLANT.
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THIS IS VEKY DIFLICULT TO VWRITE, A REPORT OR SPEAK ON

DA
HB

BiCAUSE I CAN' BE PROUD TO BE A CITIZEN OF THE STATE OR AKEA.

WHY DO MeEMBEKS OF OUR LOCAL GOVEHNMENT LI1E TO THE LBGISLATULE
"THIS CHAMBEK OF COMMBKCE, COUKIY COMMISSIUNEKS Alg ALL FOR THE
PRCJIECT." A Fisw Akl FOK, BUT NO VUOTES Wohi TAKEN., THOSE Few SNsAK
UP Tu HisLisNA AND SAY 80, WHY AKE WAYS TO CIKCUMVENT THE‘WATEH LAWS
MALw TO PHOTECT US DONE BY THE SAMEK AGENCY THAT WHOTE THE LAWS
AUD JUDGEL THOSE LANST

THIs OBJECTIONS FILED DON'T HAVE TO RE HEARD BECAUSE THIS IS
AM LN LM STUDY.  WHHEE IS OUR KIGHT TO A FATR TRIAL, WHEN THAT
AGEHCY OwMs WATER, DEADMAN'S BASIN, DOES THE STUDY AND JUDGES THE
EWGULTS ¢l THAT STUDY AND STANDS TO BEREFIT FKOM IT. JUDGE,. JURY
AHD Brilkd'ACTOl Ol CONFLICT OF IHTHELESTS.

CAN I HAVE AN INTEKIM PLEMIT TO DO A3 I WISH ON MY PLACE AS
LONG AS Me adD MY FANLILY LIVE?

I HAVEN'T HeARD ANYONE SAY THAT PUMPING WALk UPHILL 200
Fowl AND DUMPING 11 INTO A KIVER AS BEING AN pCUNOMICAL METHOD OF
ThiddGATIVN.,  WHAT 18 THi COST--430 PEﬁ ACkr FOOT.

SHGHTAGE OF WATKLh--DEADMAN'S BASIN STOLES MOhl THAN IS8
APPROPIATED--15,000 ACKRE FiskT ENTERED THIE DELPHIA CARNAL, SO WHY
TSH'P THEKRSE BHOUGH TO MEET THE APPROPRIATIONS? IS SOMEOHE USING
WOLK 'THAN THEKE SHAKE? Akt THE DITCHE3 IN POOR CONDITION?

ADDING 15,000 ACKN FEET WON'T RECTIFY MIS-APPROPRIATION OR
F1X PUOR DLITCHES. A HOLK IN THE DITCH IS STILL A HOLE IN THE DI'TCH.
w1TH 'TH SUPPOSITION 1HAT THEKE IS 13,000 ACRE FEET OF WATER
AVAILABLE IN THE MIRsSS, THAT MEANS THAT THEY'KE FULL AND ALL IS
AVALILAbLE, 1F THAT BE THE CUNTEHTION THEN ANY CONTAMINANTS IN THE

MINBS Akl ALSO AVALLABLE,



-2= EvsS
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IF PCB AND FUKANS Ak PUMPED INTO THE MUSSELSHELL THEN THAT WILL
TWHMINATE THE SWINMING, FISHING, HUNTING, L1VESTOCK AND FORAGE
PRODUCTION ALONG THE LOWEK MUSSELSHELL. PCB'S AREN'T wATER SOLUBLE
BUT ADHEKE T0 SOIL PAKTICLES. THEY ARE VERY FAT SOLUBLE AND CAN
BE INGeSTED, INHALED OR ABSORBED THROUGH THE SKIN., PCB DON'T
BRISAK DOWN, AT LEAST FOR DECADES AND THEY ARE ACCUMULATIVE--
MEAHING THE MOLE YOUR EXPOSED TO THE GREATER THE CONTAMINATION INTO
YOUR BOLY.
F18H CAN HAVE PGB CONCENTRATION 3,000--274,000 TIMES GREATER
TUAN T CUNTAWTRATION OF THE STKEAM BED. A FI1SH HATCHENY DOZSN'T
SsbM Llke A Vuld GOOD IuEA,
I KEALLY LUN'T sXPECT NEJ BUSINESS TU COME INTO AN ALEA THAT
13 PCB GUNTAMINATED KVEN AT LOV DOSES. THIS WILL NOT BE A BOON
T0 THi COMMUNITY. THE WHOLE COUNTKY WILL STAND BACh ANy JATCH
Vi'THLS GONS THKOUGH, TO SEE WHAT DISASTEhS WILL BiSFALL US. WILL
‘4 3UBSLIDE OK WILL WE POLUTE OURSELVES OUT OF BUSINLSS.
WO WILL CONPENSATE YOU FOR YOUR LOSS OF BUSINESS OR HOMES
THA'Y BECOWE WORTHLESS. NO ONE ACTEPTS LIABILITY. WHY!! BECAUSE
THin POTENTIAL FOR DISASTER IS SO GREAT THAT EVEN THIE FEDBRAL
GOVLHEKNT COULDN'T CAKRY I7. HAVE YOU READ ON HOW THE EPA IS
LOTHG CLEAYING UP TOXIC WASTE? 2 OR 3 SITES WITH A MULTI-BILLION
DOLLAL BULGET.  PuOPLE ST1LL OWN HOMES THEY CAN'T SELL OR LIVE IN,
TR0 TIT IR TG T s VOLUMES OF WATsk WILL HAVE A
DISASTERUUS sFFECT ON THE SUKROUNDING WATER TABLES, BUY 20 FEET
TEsT WELLS Ih THE KIVER BED WoN' SHOW THIS. 5 GALLON BUCKET
MEASURING DEVICES WON'T SHOW THIS. THE 5 GALLON BUCKET TEST ONLY

SHOVILD THAT THE PERSONS PRESSUKE TANK WAS FUNCTIONAL. YQU MAY AS
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Al PUT 5 GALLON BUCKETS IN THE FIELDS AND SEE IF PUMPING FROM
THE MLHES AFIRCTS THEM,
FoBBsAL THAT QUALITY ISN'T BEING TESTED, BUT I KNOW THE AREA
B IDEUTS akls HAVING SAMPLES CHECKED NOW, AND WILL DO SO WHEN THE
PIGHHHG STTalTs BRCAUSE THE PEODPLE WHO WANT THIS BOOW-DOGGLE WON'T,
THis BUKDLET OF PLOOI Hab BELN PLACKD UPON TIOSE WHO #ILL

SUREL o BToP Al ThhsPakaBhs CaTaSTROPHY FROM HAPPLNING.

Pl Lon



i, the undersigned residents of Musselshell County, by this petition, hereby stress our

» EXHiBIT__Q__M,‘ .
) —F7

DAT =
PROTECTIVE ORGANIZATION for WATER & ENVIRONMENTAL Rilsr?URCES S8 3?@

Petition Opposing Pumping and Appropriation of
Abandoned Mine Waters for Irrigation Purposes

! o
23

steadfast opposition to any Qrogosal *for extraction of natural ground waters of Mussel-

shell County from abandoned mines in the Roundup area to be tested and eventually claimed
for irrigation purposes contrary to the established rights and needs of existing domestic,
resident ial and ranch water users.

The present natural ground water supply is already a critically precious Imuted resource

upon which residents and ranchers must totally rely for domestic,
Removal of deep ground water reserves will inevitably result in lowered upper

pUrpoSes.

I ivestock and wildlife

water tables, depleted springs and wells and dimished water sources, adversely and severely
affecting establ ished home, ranch and wildlife needs.

It is

is an illogical,

our opinion that the proposed pumping of natural ground waters from abandoned mines
unnecessary and wasteful project which would establish an improper and

dangerous diversion of our vital resources for irrigation purposes and that the pro jected
expenditure of $343, 280 in public funds should be eliminated or put to an appropriate

usa for the benefit of the general public.

vt

13,000 are roet arwually.

DATE

PRINTED NAME

RES [DENCE

i peping at the rate of 5,500 acre feet/90 days, requested water right appropriat ion of

SIGNATURE
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HB_ S /3 39D
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NAME 4)27;’2«1—0;/) é’ioﬁa/w-u&/ BUDGET
ApDRESS /& .’,wﬁ,gu; iy Kgee sele. s
WHOM DO YOU REPRESEIfT? %J &, C,g A ’
SUPPORT OPPOSE j< AMEND
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March 1, 1989

Natural Resource Committee
Helena, Montana

Attention: 2. gké— &”%

Gentlemen:

I protest the issuance of a permit to pump ground water out of the mines
near Roundup, Montana from Bill SB390 because of the following reasons:

»

1. Existiné recdrded water rights should be honored above all

2. Legislative action should not attempt to shield the Deadman's Basin
water users and their members from financial responsibility for dam-
ages should any occur due to loss of water in our wells when ground
water is pumped for irrigation purposes.

3. Montana reservoirs are presently dry or nearly dry proving that Montana's
semi-arid climate does not provide enough snow and rainfall to adequately
recharge reservoirs or replenish ground water.

4. The water level in my own well is already down due to insufficient recharge
because of the drought.

5. It is unfair when the taxpayers that may suffer damages due to the action
taken, have to pay for this action which will benefit so few and could
harm so many.

6. Unproven data presented does not agree with conditions as stated by old-
timers, local people, which is based on many years of observation and exper-
ience versus assumptions and theory.

7. The state legislature is showing preferential treatment to a small int-
erest group over the larger number of taxpayers by superceding their rec-
orded vital water rights to ground water for domestic and livestock use
only.

As a land owner and resident of the state of Montana, I am greatly concerned

and strongly object to the passage of this bill. Please take this into con-
sideration as you consider your vote.

incerely: /g,a,,,;f 7 }37/%@ /,.mﬂ.-. 57.: sfs/;/s”

/ w'c' M le'u mﬂ(&/ ém’lCD‘?uﬂL ﬂM‘L‘/%L a}ﬁ ,,lfu,) Mo,()
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WITNESS STATEMENT
NAME %,//, WY e, BUDGET / L 2
ADDRESS _ 22/ ,é/m 275
WHOM DO YOU REPRESENT" fp 28, /F/f)

SUPPORT opPOSE X AMEND B
7N\
COMMENTS : T it s Lieo 2tz o / Lopzrr [P22 o=
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PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Form CS-34A
Rev. 1985
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WITNESS STATEMENT

NAME DAw! (oL E BILL NO. 5 B  3Yc

ADDRESS |0 ColE RD

WHOM DO YOU REPRESENT? _ My fam.ly & mMmyself ¢ POWER

SUPPORT PPOSE \/ AMEND
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PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Form CS-34A
Rev. 1985
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Form CS-34A
Rev. 1985
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March 1, 1989

Natural Resource Committee
Helena, Montana

Attention:

Gentlemen:

I protest the issuance of a permit to pump ground water out of the mines
near Roundup, Montana from Bill SB390 because of the following reasons:

1.
2.

Existing recorded water rights should be honored above all

Legislative action should not attempt to shield the Deadman's Basin
water users and their members from financial responsibility for dam-
ages should any occur due to loss of water in our wells when ground
water is pumped for irrigation purposes.

. Montana reservoirs are presently dry or nearly dry proving that Montana's

semi-arid climate does not provide enough snow and rainfall to adequately
recharge reservoirs or replenish ground water.

The water Tlevel in my own well is already down due to insufficient recharge
because of the drought.

. It is unfair when the taxpayers that may suffer damages due to the action

taken, have to pay for this action which will benefit so few and could
harm so many.

. Unproven data presented does not agree with conditions as stated by old-

timers, local people, which is based on many years of observation and exper-
ience versus assumptions and theory.

. The state legislature is showing preferential treatment to a small int-

erest group over the larger number of taxpayers by superceding their rec-
orded vital water rights to ground water for domestic and Tivestock use
only.

As a land owner and resident of the state of Montana, I am greatly concerned
and strongly object to the passage of this bill. Please take this into con-
sideration as you consider your vote.

Sincerely,

lls U /mn A
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March 1, 1989

Natural Resource Committee
Helena, Montana

Attention:

Gentlemen:

I protest the issuance of a permit to pump ground water out of the mines
near Roundup, Montana from Bill SB390 because of the following reasons:

1.
2.

Existing recorded water rights should be honored above all

Legislative action should not attempt to shield the Deadman's Basin
water users and their members from financial responsibility for dam-
ages should any occur due to loss of water in our wells when ground
water is pumped for irrigation purposes.

. Montana reservoirs are presently dry or nearly dry proving that Montana's

semi-arid climate does not provide enough snow and rainfall to adequately
recharge reservoirs or replenish ground water.

. The water level in my own well is already down due to insufficient recharge

because of the drought.

. It is unfair when the taxpayers that may suffer damages due to the action

taken, have to pay for this action which will benefit so few and could
harm so many.

. Unproven data presented does not agree with conditions as stated by old-

timers, local people, which is based on many years of observation and exper=
ience versus assumptions and theory.

. The state legislature is showing preferential treatment to a small int-

erest group over the larger number of taxpayers by superceding their rec-
orded vital water rights to ground water for domestic and livestock use
only.

As a land owner and resident of the state of Montana, I am greatly concerned
and strongly object to the passage of this bill. Please take this into con-
sideration as you consider your vote.

Sincerely,
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March 1, 1989

Natural Resource Committee
Helena, Montana

Attention:

Gentlemen:

I protest the issuance of a permit to pump ground water out of the mines
near Roundup, Montana from Bill SB390 because of the following reasons:

1.
2.

Existing recorded water rights should be honored above all

Legislative action should not attempt to shield the Deadman's Basin
water users and their members from financial responsibility for dam-
ages should any occur due to loss of water in our wells when ground
water is pumped for irrigation purposes.

. Montana reservoirs are presently dry or nearly dry proving that Montana's

semi-arid climate does not provide enough snow and rainfall to adequately
recharge reservoirs or replenish ground water.

The water level in my own well is already down due to insufficient recharge
because of the drought.

. It is unfair when the taxpayers that may suffer damages due to the action

taken, have to pay for this action which will benefit so few and could
harm so many.

. Unproven data presented does not agree with conditions as stated by old-

timers, local people, which is based on many years of observation and exper=
ience versus assumptions and theory.

. The state legislature is showing preferential treatment to a small int-

erest group over the larger number of taxpayers by superceding their rec-
orded vital water rights to ground water for domestic and livestock use
only.

As a land owner and resident of the state of Montana, I am greatly concerned
and strongly object to the passage of this bill. Please take this into con-
sideration as you consider your vote.

Sincerely, \\ZJ{ )é ﬂ {A///a__\
Yy
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March 1, 1989

Natural Resource Committee
Helena, Montana

Attention: (A { fgaﬁjq\JLA?r\

Gentlemen:

I protest the issuance of a permit to pump ground water out of the mines
near Roundup, Montana from Bill SB390 because of the following reasons:

1.
2.

Existing recorded water rights should be honored above all

Legislative action should not attempt to shield the Deadman's Basin
water users and their members from financial responsibility for dam-
ages should any occur due to loss of water in our wells when ground
water is pumped for irrigation purposes.

. Montana reservoirs are presently dry or nearly dry proving that Montana's

semi-arid climate does not provide enough snow and rainfall to adequately
recharge reservoirs or replenish ground water.

The water level in my own well is already down due to insufficient recharge
because of the drought.

. It is unfair when the taxpayers that may suffer damages due to the action

taken, have to pay for this action which will benefit so few and could
harm so many.

. Unproven data presented does not agree with conditions as stated by old-

timers, local people, which is based on many years of observation and exper=
ience versus assumptions and theory.

. The state legislature is showing preferential treatment to a small int-

erest group over the larger number of taxpayers by superceding their rec-
orded vital water rights to ground water for domestic and livestock use
only.

As a land owner and resident of the state of Montana, I am greatly concerned
and strongly object to the passage of this bill. Please take this into con-
sideration as you consider your vote.

Sincerely,

Dy W
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collected by the Montana Bureau of Mines and Geology in the.SégJ?/a
summer of 1987 are listed in Appendix C. Locations of all wells
and springs that have been inventoried by site visitation are

shown on Plate 2.

Ground-Water Flow

A generalized potentiometric map for the Fort Union
Formation (Slagle and others, 1986) indicates that ground water
on the north side of the Bull Mountains flows northward toward
the Musselshell River. Although not well defined, ground-water
discharge from Fort Union aquifers into the river and its

alluvium is indicated.

In 1982, a discussion of ground-water flow in the Bull
Mountains was presented by Thompson (p. 23-26), characterizing
the hydrogeologic roles of precipitation, topography, and
aquifers. His discussion related to the Mammoth coal bed, lying
several-hundred feet above the Roundup coal, but applies asAwell

to the Roundup bed. Thompson wrote:

"The flow of ground water in the Bull Mountains is
dependent on temporal variations in precipitation,
on the area's topography and complex stratigraphy,
and on joint and fracture systems in the sandstone
and coal aquifers.

Seasonal variations in precipitation cause
increases or reductions in the amount of recharge
to the ground-water system, which show up most
prominently in the seasonality of many springs.
Records of observation-well water levels showed no
evidence of a recharge event in the spring of
1982. The shortness of the record and its early
termination might have caused the exclusion of a
recharge event with a time lag behind the period
of maximum precipitation.

_22_
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During drilling of observation wells, magy SA P
thin, interbedded sandstone and shale strata w&te_______;éfz__.
encountered. Scveral thin saturated zones of
sandstone were found above dry shale or dense
siltstone, and often strata below the shales or
siltstones were also dry. Drill-hole cores
contained open fractures or joints in sandstone
and coal, and similar features were observed in
outcrops. ExXcept in a few coarser-grained, less
clayey sandstones in the area, these joints and
fractures are probably the most important
passageways for ground water. They are the only
permeable features in the coal seams. The more
permeable and more densely-jointed strata are
preferentially used as conducts [conduits] for
ground-water flow. Less-permeable beds act as
aguitards and perching beds; little ground water
flows through them.

Figure 6 [3] schematically illustrates
ground-water flow in the Bull Mountains.
Precipitation readily infiltrates into the
butte-capping, highly permeable clinker which,
because of its large porosity, acts as a reservoir
for temporary storage of recharge. Downward
movement of recharge water is slowed by the
underlying less permeable stratum so that a lens
of perched water is formed within the clinker.

The spring at A in Figure 6 [3] is supplied by
this perched water, and discharges at the contact
of the clinker and the underlying less permeable
rocks. Because the rocks beneath the clinker are
not completely impermeable, some downward movement
of ground water does occur. As this water moves
through the rocks, contrasts in permeability
between various lithologic units complicate the
general downward movement. Other lower perched
lenses of water accumulate above low-permeability
layers. This lower perched water can either spill
over the edges of the perching bed (B on Figure 6
[3]) and resume its downward movement, or if the
perched aquifer crops out, the water can exit as a
spring from a topographically low point on the
outcrop (C on Figure 6 [3]). Springs of this type
generally discharge from well-developed joints in
thick sandstones. Strata having a moderately low
permeability, or those with a small areal extent
sometimes give rise to seeps at their outcrops (D
on Figure 6 [3]). They neither receive nor
transmit large amounts of ground water. The
general downward movement of water continues,
interrupted in places, until the water table is
reached. Flows from aquifers that subcrop along
the valley fill (E on Figure 6 [3]) recharge the
alluvial aquifers. Flow in the

_23_
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ur S8 392

_Y_ Water table

8 Spring

== Shale or claystone

l:] Clayey very fine~-grained sandstone or siltstone
Fine- or medium~-grained sandstone
«— Major ground-water flow

«~ Minor ground-water flow

Figure 3.

Idealized cross-section of the Bull Mountain area, characterizing
ground-vater flow (from Thorpson, 1932
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alluvial aquifers is generally down-valley; -
depending on the type of bedrock beneath the HB 451345%2é—
alluvium and the bedrock's water table elevation,
the ground water in the alluvium may leak downward
into the bedrock.
The coal bed shown on Figure 6 [3] typifies
conditions in the Mammoth coal. Generally near
its outcrop in updip areas the coal is dry,
downdip it is partly saturated, and still farther
downdip it is fully saturated and may contain
water under confined conditions."

Water-Level Monitoring

Included in Appendix C and on Plate 2 are 16 observation
wells installed in alluvium along Halfbreed Creek and the
Musselshell River. These wells were installed with the objective
of monitoring long-term water-table reactions to precipitation
and streamflow. Also, should development of mine-workings water
occur, these wells will provide invaluable base-line data.
Completion forms for these wells are presented in Appendix D.
Monitoring at these wells began in December, 1987 (Figures 4, 5,
and 6). The data shdw seasonal fluctuations from December 1987
to the present, caused by irrigation, evapotranspiration, and/or
recharge from precipitation. To date, too short a record has
been collected to define the nature and timing of seasonal
events. All of the wells appear to be hydraulically connected to
the adjacent watercourses through the alluvium, so the water
levels should reflect conditions of low flow in Halfbreed Creek

and the Musselshell River.

Figure 4 illustrates water level fluctuations in Halfbreed
Creek alluvium. Water levels in RU-02 and RU-06 show very little
change from the initial reading to the present. The water levels

in RU-01 and RU-07 rose during the winter and have since
_.25...
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hydraulic connection between monitoring points withimsthe SA 33?<9

Jeffries Mine, but a poor conncction between the Jeffries and the
Republic No. 1 Mines. Slow recovery trends indicate a low
recharge rate to the Jeffries Mine. To address potential
production and impacts of production, tests that further stress

the ground-water system must be conducted.
DISCUSSION

This report has presented an overview of hydrogeology of the
Bull Mountain area and the underground mine workings near
Roundup. Hydrogeologic conclusions from available data are: (1)
about 17,000 acre-feet of ground-water are probably stored in the
mines; (2) most of the workings lie more than 400 feet below land
surface; (3) quality of water in the workings appears
satisfactory for irrigation; (4) positive-submergence pumps in
locales with the greatest hydraulic heads would be needed to
provide the greatest continucus discharge; and (5) numerous stock
and domestic wells rely upon Fort Union Formation aquifers

(primarily sandstone) for water Supply.

There are numerous gquestions that this reconnaissance-level
study cannot answer. These questions can be addressed through a
logical progression of future steps. The critical first element
to be assessed is a determination of the degree of hydraulic
interconnection of the mine workings. The other gquestions that
must ultimately be addressed are the effects on wells and surface

_51._
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economic feasibility. At each step, potential problems must be
evaluated to determine if a solution is available either through
an engineering approach or through mitigation. Serious problems
at any of these steps would likely cause the project to be
terminated. Even so, some limited use of the resource would be

possible.

At the present time, the next logical step in this appraisal
would be careful, low-volume pumping of the mine workings under
prudent monitoring of observation wells and water wells completed
in and near the various mines. With this minor stress of the
system, interconnection could be evaluated while insuring
protection to existing water supplies. 1If, through additional
studies this question and the others can be favorably addressed,
then a longer term demonstration of the resource potential could

be undertaken.

-52-
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Senate bill-201 is now more important to the future of Montana, than
ever, as we have four new 01l & gas Board members, which I feel will
be very fine members, but know practically nothing at all about the
programmatic studies that have been prepared over the last year and

a half.

I have been involved with this study since it was created and helped
creat it. I seethe need for the study as it has been the trend to
requlate the 0il and Gas industry out of any possibility of doing
things as they have been for the last 50 plus years. And in some

ways I have to agree with specific changes; but the final chapter

in this study has many points that have to be ironed out or the ability
to explore for minerals on State and Private lands will be nearly
impossible, both environmentaly and monitarilly.

Mineral industries, 0il and Gas especially, have been Montanas
mainstay finacially, and in the last few years it has shrunk to about
half of what it was. Price of crude has made a difference, but not
as much as tax issues have. Even the established companies have moved
to better tax situations in other states rather than pay our tax
fees and also having to fight our changing requirements to get a
permit to drill.

I have been working for 0il companies for 18 years now and it was
great till 1985 for me. Since then it has been a steady slide into
a almost no work situation.That is why I got involved in Lobbying,
to try to help keep not only my business alive, but the industry as
well.

I have caught all kinds of flak” over starting this study but I have
been involved in the mountain front, the Kevin rim, Sweetgrass hills,
Cow Creek, and the Montana Trail bike issues for years now and I feel
this study was a must.

The committee that worked on this have done a super job in the first
four chapters. If any of you want a reference book on the 0il and
Gas industry, this is it. But the fifth chapter has to be changed,
or the restictions will be the last straw to the small stripper
producers. When they are so close to break even and have to try to
comply to the suggestions in this chapter, they won,t be able to do
it and they will stop any new developement if not total opperations.

After so much time and effort, which has procven that the daTA and
regulations are already in place, as all this study was done in house
with data on record in the state departments, it would be a shame

to force adoption of this study without the new board being able to
study the results gathered from the three meetings just finished
Wednesday night in Great Falls. And as four of the members are new

it should be extended time wise so they can get their information
studied and rewrlte the needed changes, allow them to be reviewed,

and then th&“document should be stuied and what could be of a benef-
it be adopted, and what is not could be used for information only.

Senate bill 201 has asked for this time and I concure with this and
ask you to allow this study to fulfill its purpose, which is to help
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iron out the needs both environmentally and regulatively
us to comply with and benefit fron the data compiled in this document.

Please don,t let "Fugitive Dust," refered to in this study become

an expression refering to the 0il and Gas industry in this state.

The 0il and Gas board are Montana people trying to help Montana people,
and they should be allowed to do so to the best of their ability.

So please give them that time.

?Dug Abelin _

e AT

Montana 0il and Gas Association.
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March 10, 1989

Dear Mr. Chairman and Members of the Committee,

Thank you for this opportunity to express our concerns. I represent Bridger
Watch, a citizens group that has been concerned about oil and gas policies in
Montana since 1984, As exploration for the oil and gas that we all use extends
into overthrust-type structures, we will see wells that are much deeper (the
Sohio Moats 1-3 well in Bridger Canyon near Bozeman was 15,000 ft. deep)and
therefor may experience great pressure, mav involve higher concentrations of
"sour gas " (gas containing high quantities of HpS) and will be closer to
residential and / or traditional recreation areas. Compliance with MEPA is
not unjust delay but assures vroper and correct procedure in order to represent
and protect the rights of all the people and environment of an area., Few wells
will require a full EIS, but when such action is required, it is to the benefit
of all to have factual data compiled in an impartial and comprehensive manner.
Bridger Watch is well aware that the function of an EIS is not to stop a well,
but rather to review all conditions specific to a well and the workable options
for procedure.

I want to tell you now why we are so concerned with the possible imvacts
of 011 and gas drilling., In Alberta, Canada, the infamous Lodgepole 13-12 well
made us realize that a serious accident could pose a great danger to our families
and property. The Lodgepole 13-12 well raised the issue of deadly H,S gas and
its effects on humans and livestock, This was a well drilled by a reputable
company, with a good safetv record, in a known field. None the less that well
blew out of control for 67 days. The H2S plume did not follow the "graph
predictions” and was smelled 800 miles away in Winnepeg, Manitoba. The follow-
ing slides will show vou what happened.

0il and gas drilling and production raises concerns regarding: protection
of ground and surface water, air qualitv control, fire protection, noise levels,
traffic and road conditions, weed control, soil protection, livestock and
wildlife protection and aesthetic values, in addition to the health and saftev
plans and evacuvuation plans for nearby residents, The total weight of all pos-
sible impacts from drilling of only one well must be taken seriously. Please

l retain the protection of MEPA for all of Montana and its people. Thank Yyou.

Sincerely,

Marv Ann Kellv
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EXHIBIT ‘;177’

Schedule for Programmatic- EIS DATE S /e
- ¢ 7 p »2 'YA/
-Draft EIS is currently circulating for comments 448,¢,.-§Lilf;aw§;‘;'
-comment period ends March 31 A fx@¢zg»7,

-Current plan: a draft of the Final EIS would be ready for review by
the Board of 0il and Gas by the end of April.

-Board of 0il and Gas would meet at the beginning of May to suggest any changes
in the Final EIS.

-Final EIS is sent to printer by May 15. (printing takes 2 weeks)
-Final EIS is distributed to public on June 1.
-15 day comment period on Final EIS goes from June 1 - June 15.

-Board is(tentatively?) scheduled to meet on June 29 to adopt the Final EIS.

What is required of the Board of 0il & Gas to comply with MEPA?

They must adopt a checklist in order to comply with MEPA. It would also be
appropriate for the Board of 0il & Gas to adopt an application form for the
drilling permits.




Amendments to SB 201

1. Page 1, line 8.
Strike: "June 30, 1991"
Insert: "August 31, 1989"

2. Page 1, line 12.
Strike: "June 30, 1991%
Insert: "August 31, 1989"

3. Page ‘4, lines 13 - 14,
Strike: "June 30, 1991"
Insert: "August 31, 1989"
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TABLE 43

LHBT__ X7

DATE

3_,0-£7

EXAMPLES OF ENVIRONMENTAL REVIEW SCENARIOS 5.2 2.0/

Hypothetical
Drilling Proposal*

Environmental
Features/Constraints

Likely Level of
Environmental Review

Likely
Time Required

Wildcat Well to Known Producing Formation

Location is near a producing well
H2S present

saltwater drilling

Y2 mile new access trail—bladed
lined reserve pit

rangeland, fiat to gently rolling

2 mile to nearest surface water

no sensitive features at or near the
drill site

Levell

10r2days?

=5 -90%%

Rank Wildcat Well

formation characteristics uncertain
saltwater drilling anticipated

H2S may be present

Y2 mile new access road—partly cut and
fill construction

lined reserve pit

irrigated cropland

riparian vegetation

/s mile to river

shallow water table

no nearby residences

2 mile to developed recreation sites
{campground & fishing access)

Level lt

1or2days??

1-149

Rank Wildcat Well

deep target formation, characteristics un-
certain

2 mile new access road—partly cut and
fill construction

H2S likely present

fresh water drilling

lined reserve pit

road use only by the operator and contrac-
tors

road reclamation planned if well is unsuc-
cessful

foothills

big game winter range

municipal watershed

12 mile to public land and recreation
area

rural residences down-drainage .
porous soils -

Class I stream less than Ya mile away

Level llor i+

10 - 30 days2s

Rank Wildcat Well

H2S present
extensive new access roads
fresh water drilling

mountainous terrain

Class | stream drainage

critical wildlife habitat

grizzly bear habitat

roadless area

adjacent primitive recreation area
visually sensitive

adjacent private recreation facilities or
business

glaciat till soils

Level [l

6 months - 1 year®

Footnotes

1 “Wildcat” and “Rank Wildcat” wells may require formal definitions.
2 Assumes (a) that the Board has developed rules/guidelines specifying minimum acceptable practies for drilling and production operations;
(b) that the information described in Figure 48 is readily available; (c) that the Board has established consultative relationships with other
agencies; and (d) that the Board has adequately trained statf and that the workload level allows staff to begin review the same day an applica-
tion for a permit to drill is received; (e) that no exceptions to the statewide spacing rule are involved.
3 This example assumes only telephone contact for interagency consultation.
+  Leve! ll review could be adequate for this example if sufficient datais readily available to assess impacts, if all involved agencies are essen-
tially in agreement about any mitigating measures that would be applied, and if sufficient data and analysis has been done to aliow Board to
determine that convern over impacts raised by other agencies or the public have been adequately addressed.
5 This time estimate assumes interagency agreements can be readily reached. If documentation is required or if further effort to work out

disagreements is necessary, additional time will be needed to complete the review process.

¢ The assumptions included in Footnote 3 would also apply to Leve! Iil review except that the data necessary to conduct the environmental

evaluation will likely require more extensive effort to compile than the other fevels of review.
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FIGURE 49
ENVIRONMENTAL CHECKLIST FOR OIL AND GAS WELLS

PART A

Development well/short step-out
(one mile or less from existing field:)

Is this well within one mile of an existing field or producing well?

YesO No(O Field Name
(if No use part B)
i
Is there any aspect of the proposed operation which differs significantly from thewis] tafons?
Yes(O No[D
If Yes, what is

the difference?

Will this difference result in impacts (or levels of impact) thaty :
drilled in the field or producing area?

Yes 0 -usepartB

No O -explain:

or result in substantially increased impacts or impd ‘ TG Fassociated with the existing welis?
Yes D -usepartB
No O
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EXPLORATORY OR LONG STEP-OUT WELLS
(greater than one mile from existing production)

the individual well.

AIR QUALITY:

(POSSIBLE CONCERNS)
Long drilling time
Unusually deep drilling (high horsepower rig)
Possible HaS Gas production
in/Near Class | air quality area
Air quality permit for flaring/venting (if productive)

MITIGATION:
Air quality permit (AWB Review)
Gas plants/pipelines avaitable for sour gas
Special equipment/procedures requirements
Other:

OVERALL RATING:

HB

A 7

e AR R
~f
-pgsgmw

When completing the following section consider potential impacts that could occur as aresult of drilling arQA

Séa0/(

MAJOR

MODERATE

MINOR

NONE

WATER QUALITY: N

(POSSIBLE CONCERNS) -
Salt/oil based mud o
High water table T X
Surface drainage leads to live water
Water wells nearby
Porous/permeable soils
Class | stream drainage

MITIGATION:
Lined reserve pit -
Adequate surface casing :
Berms/dykes, re-routed drainage LA
Closed mud system K
Other: d

MAJOR

MODERATE

MINOR

NONE

SOILS/IVEGETATION/LAND USE: a

(POSSIBLE CONCERNS) IR
STREAM CROSSINGS - 2
High erosion potential L
Loss of soil productivity
Unusually large wellsite
Loss of native vegetation/timber/crops/special status plants
Damage to improvements
Conflict with existing land usel/values

MITIGATION:
Avoid improvements (topographic tolerance)
Exception location requested
Stockpile topsoil
Stream crossing permit (other agency review)
Reclaim unused part of wellsite if productive
Special construction methods to enhance reclamation

Other:

OVERALL RATING:

MAJOR

MODERATE

MINOR

NONE
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HEALTH HAZARDS/NOISE:
(POSSIBLE CONCERNS)

MITIGATION:

Other:

PART B (Coﬁtinued) -

OVERALL RATING:

WILDLIFE/RECREATION:
.. (POSSIBLE CONCERNS)

MITIGATION:

Other:

MITIGATION:

Other:

SOCIAL/ECONOMIC:

Proximity to public facilities/residences MAJOR

Possibility of H2S

Size of rig/length of drilling time MODERATE
MINOR
NONE

Proper BOP equipment

Topographic sound barriers

H2S contingency and/or evacuation plan

Special equipment/procedure requirements

ERALL RA

Proximity to sensitive wildlife areas (FWP identified) MAJOR

Proximity to recreation sites

Creation of new access to wildlife habitat MODERATE

Conflict with game range/refuge management
MINOR
NONE

Avoidance (topographic tolerance/exception)

Other agency review (FWP, federal agencies, DR

Screening/fencing of pits, drillsite

HISTORICAUCULTURAL/PALEONTOLOGICALE OVERALL RATING:
(POSSIBLE CONCERNS)

Proximity to known sites MAJOR
MODERATE
MINOR

NONE
Avoidance (topographi tolerance, I8 E;}xception)
Other agency review (SHPO, DSL, {8834 agencies)
OVERALL RATING:
(POSSIBLE CONCERNS)

Substantial effect on tax base MAJOR

Create demand for new governmental services

Population increase or relocation MODERATE
MINOR
NONE

208




PART B (Continued)

EVALUATION OF CUMMULATIVE IMPACTS

HigiT 02 7
DATE____3-/0-R7

HB-

SBER0/

If additional wells were drilled within 2 miles of the proposed weil what would be the cummulative impacts on the following:

MAJOR

MODERATE

MINOR

UNKNOWN

AIR QUALITY

WATER QUALITY

SOILS/VEGETATION/LAND USE

HEALTH HAZARDS/NOISE

WILDLIFE/RECREATION

CULTURAL/PALEONTOLOGICAL

SOCIALJECONOMIC

Complete Part C
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PART C
SUMMARY EVALUATION OF IMPACTS

Does the proposed drilling project considered as a whole:

Have impacts that are individually limited, but cumulatively considerable? (A project may result in impacts on two or more separate
resources which create a significant effect when considered together orin total.)

Contribute substantially to adverse effects on an environmental resource that are occurrin jpated due to other development,

including oil and gas drilling, in the same geographic area as the proposed drilling projec

Establish a precedent or likelihood that future actions with significant environmental i

OVERALL SUMMARY RATING OF CTS:

MAJOR MODERATE MINOR

The proposed project will have:

{0 Nosignificant impacts; no further evaluation necess3

O S ocumentation or consultation needed, as follows:
Prepared by: (Title)
Date:
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TABLE 42
SENSITIVE ENVIRONMENTAL FEATURES AND CONSTRAINTS

FOR OIL AND GAS WELLS*  rR7
YR L‘.__M3.r [0.‘7.£f_.~,.,_
B S B8.20/
GEOLOGY/SOILS
Steep slopes (30% or greater) Erodible soils
Unstable slopes Porous soils

Produced waters—high TDS sodium chlorides Floodplains

WATER QUALITY

Municipal watersheds High water table
Portable surface and ground water

AIRQUALITY

Hydrogen sulfide Non-attainment areas
Sulfur dioxide Narrow mountain valleys
Class | areas

WILDLIFE/FISHERIES

Critical game habitat Waterfow! Production areas
winterrange Riparian habitat
migration routes Threatened/endangered species habitat
birthing grounds Designated game refuges and ranges

breeding grounds
Class | and il streams

LAND USE

Residences Irrigated cropland
Public roads Designated natural areas
Public buildings Roadless areas

Cities/towns

RECREATION/AESTHETICS

Developed recreation sites Wilderness/primitive areas
Dude ranches/resorts Established trails
Parks/monuments Scenic overlooks/roadways

Fishing access sites
Wild/scenic rivers

CULTURAL/HISTORIC

Native American religious sites

National register sites/landmarks
- Paleontological sites

Historic sites

* Definition of sensitive environmental features and constraints may need to be developed. Use of
sources from published information or available from other agencies may ease the task of determining
presence or absence of these factors.
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SIERRA CLUB TESTIMONY IN OPPOSITION TO SB 201\1 IR
KIM WILSON, LOBBYIST LT

The Sierra Club opposes Senator Keating's Senate Bill \20'1';1701"' two
_primary reasons. S

First, the testimony at the hearing in the Senate indicated ther'e was no i
need for a two year extension of time to allow the Board of 011 and Gas LT
Conservation to adopt a programmatic Environmental Impact Statement (EIS) . E
In 1987, the Leglslature granted the Board until June 30, 1989 to complete this - |

" EIS. Until the Board did so, the issuance of a permit to drill a well for 011 or gas ¥
was to be exempt from the Montana Environmental Policy Act (MEPA) The :
Board has nearly completed its work as scheduled. While it may be that the'.'a E
Board needs a short extension to complete its work, two years is an unre‘asonably |
long period of time. Since that two years is clearly unnecessary, and smce there L

is a risk of damage from well drilling operations in the interim, it is qot in the -

state's best interest to delay the matter. | | ‘
Our second reason for opposing this measure is that we see 1t as sunply |

one more example of attempts this session to nickel and dtme away the S

foundations of environmental protection in Montana. Montana's envuronmental o

laws, especially MEPA, provice necessary protection to the env1ronment I o

anything, these laws should be improved. In the case of oil and gas op!ratxons,

environmental degradation can and does occur. This bill, by extenI mg the

exemption, weakens MEPA. There is no need for this bill. Please vote agamst :
SB 201. |



Mr ., Chairman, Members ol the Commilttee,

My name is Connie Wilson. I am a landowner representative
on the 0il and Gas Advisory Council from Bainville, and am here

in opposition to SB 261.

Working with all branches of government concerned with oil
and gas production, such as the Department of Natural Resources
and Conservation and the Bureau of Land Management, and with
industry representatives during the past year, I have come to
understand the viewpoints, When 1 initially brought up the issue
of Hydrogen Sulfide gas (H2S) at Advisory Council meetings, it
was casually dismissed as public hysteria - as a problem that
rarely occurs. But, since that time the plight of a landowner

couple from Culbertson, Mr. and Mrs. Baker Finnicum, has come to

our attention.

The Finnicums registered many complaints of burning sinuses
and chest pains with the Board of 0il and Gas, the Board's field
inspector and the Air Quality Bureau. After a formal complaint
was registered, a Gas/0il Ratio Test was done on the Tiller Well
near their home. However, this test was done without flaring the
gas and without notifying the Finnicums, a direct violation of

01l and Gas Rule 36-22-1221.

Finally, the Finnicum's enlisted the help of then Senator Ed
Smith, the Northeast Land and Mineral Owners Association (NLMOA),

and myself after being subjected to the harmful eoffects of H2S
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since December of 1986. We traveled to Billings to meet with the

Board in November of 1987. As a result of our meeting the Tiller

Well was shut in.

However, it was turned on again in November of 1987, with
serious malfunctions occurring since that time. At times the
Finnicums have been made so ill by the HZS\that it has boen
impossible for them to go outside to feed their cattle and they
can no longer permit their young granddaughter and elderly
parents to visit due to incidences of profuse vomiting they have
suffered during visits., These people are going to be forced from

their home and family farm of 45 years.

Unfortunately, this is not an isolated case. Last
September, 28 families were evacuated from their homes near
Fairview when a control valve on a well ruptured. For nearly an
hour the well emitted 80,800 parts per million (ppm) of H2S into
the air. At one point emissions were as high as 300,000 ppm.
Acecording to air quality standards, 10 ppm is allowable for up to
8 hours, 700 ppm will render one unconscious, and 1086 ppm will
cause instantaneous death. The Fairview well emitted levels 3100

times the deadly level.

As you can see, 1§25 is a real problem which needs constant
supervision and control. 1 believe that the Board of 0il and
Gas, under the Chairmanship of Mr. Jim Nelson, does act

responsibly when given the proper information and guidelines to
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follow. These quidelines are concisely and adequately spelled
out in the checklist developed by the new MEPA EIS prepared by

the 0il and Gas Advisory Council,

In discussions T have had with the NLMOA, they strongly
recommended it be implemented within six months. Both the NLMOA
and 1 belieove that this is more than enough time for new boarqd
members to become familiar with the EIS and feel that a longer
delay is potentially dangerous to the health and welfare of
Montanans. 1t is perhaps true that most wells do not seriously
effect the environment. But it is also true that each
perspective well has the potential for serious harm, particularly

when planned near towns, wilderness areas, or in zones where H2S

is present.

Only twice out of the 13,080 wells drilled in Montana have
MEPA regulations delayed or cancelled drilling operations. This
is certainly not a red flag to industry. It is just a look at

the potential damages before they occur.

I thank you for the opportunity Lo address this Committiee,.
The Northeast Land and Mineral Owners Association urges yon to

vole against SB 201.
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Attorney at Law
P. O. Box 2269
Great Falls, Montana 59403

February 23, 1989

Representative Robert Raney

Chairman of the Natural
Resources Committee

THE HOUSE OF NATURAL
RESOURCES COMMITTEE

Capitol Building

Helena, MT 59601

Dear Chairman Raney:

I would like to, at this time, ask for your support
and that of your committee concerning Senate Bill 201, which
extends the Board of 0il & Gas Conservation Commissions'
exemption from the Montana Environmental Protection Act for an
additional period of time. I would like to think this extra
time could be devoted to making it more certain what impacts

drilling has in various areas of the state. Thank you for your
consideration.

Very truly yours,

JARDINE, STEPHENSON, BLEWETT & WEAVER, P.C.
;/7 e _\) o —
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1. HB 757 is based on EPA's "Agricultural Chemicals in Groundwater:
Proposed Pesticide Strategy: BRasis of strategy:
+States should have primary role. The specific management
plan strategies should be developed at the state level.
4+Federal role should te development of health-based standards
as well as technical assistance to the states.
+Differential protection with the groundwater classification
system developed by the states.
+Emphasis on prevention as opposed to correction--due to the
cost and technology required for cleanup.

2. HB 757 fits EPA strategy into existing Montana Water Quality Act
TTitle 75, Chapter 5]
“+Water QuaIlty Act based on nondegradation as opposed to health-
based standards.
4+Result is that HB 757 is tailored to compliance with Montana
Water Quality Act, making the violation of "reasonable land,
scil and conservation practices'" instead of Health-based stan-
dards the key in enforcement. Reasonablc land, soil and con-
servation practices are defined as the gspecific agricultural
chemical management plans when promulgated by rule.
+Assumes the classification system dictated by the Montana
Water Quality Act.
+HB 757 provides that the standards provided for in the Montana
Water Quality Act be the federal health-based standards (MCL's
or health advisories) established by EPA. This is current
practice by DHES.in implementing the Watcr Quality Act.
+Emphasis in both EPA strategy and Montana Water Quality Act
is prewvention--and HB 757 provides for prevention as the em-
phasis. :

b

3. HB 757 has been developed over the past year in close consultation
with the Montana Department of Agriculture Environmental Manage-
ment Division and the Montana Department of Health and Environment-
al Sciences Water Quality Bureau. %

+Goal is a prevention program that w111 work.

+Expertise of both departments went into drafting this program
and the result is a program where each has its appropriate
prevention and enforcement roles while jointly administering
the program.

4, HB 757 dictates sound scientific methodologies.

" +Both DHES and DOA are highly prcfessional and this bill does
not provide for any deviation from their current high standards =
of scientific proccdures. P

+Solid science is needed for any enforcement action to withstand
the scrutiny of a legal challenge--and thus, these proccdures
would need to cccur irregardless of language in HB 757.

+In drafting HB 757, we drew on experience in other states--and
other states do not have the degree of professicnalism we find
in the DHES Water Quality Bureau and the DOA Environmental
Management Division.

The sclution, not the problem. Noone benelfits when ag chemicals
chAaw 111 in ormmr‘wafer

5. HB 757 proposes that those using ag chemicals should be part of %
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OUTLINE OF HB 757 H

HB 757 -- Statement of Intent [page 1]
+Provides for rulemaking for each department; includes scientific
methodologies.

HB 757 -- Section 1--Short Title [page 7]
+Montana Agricultural Groundwater Protection Act

HB 757 -- Section 2--Definitions [page 8]
+Fertilizer is included as an agricultural chemical for the purposcs
of this legislation. uts Montana in the role of having a lcgal

basis to institute management plans when EPA develops strategy for
fertilizers.
+Includes scientific terms necessary in standard setting and monitoring
+Defincs nonpoint and includes in point source 'chemical mixing,
loading, and storage sites and sites of agricultural chemical spills.”
HB 757 -- Section 3--Policy [page 11]
+States goals of HB 757
1. Protect groundwater and the cnvironment from impairment cor degradati
2. Allow for proper and correct usc of ag chemicals (alternative
is ban to prevent entry into groundwatcr)
2. Provide for management of ag chemicals to prevent, minimize and
mitigate their presence in groundwater.
4. Provide for education and training in groundwater protection.

HB 757 -- Section 4--Administration [page 11]

+DHES responsible for water quality standards, monitoring, providing
comments on managements plans, promoting research. _

+DOA responsible for ag chemical management plans, education, moni-
toring, promoting research

HB 757 -- Section 5--Rulemaking [page 12]

+Provides for rulemaking relative to responsibilities provided for

in Section 4.

HB 757 -- Scction 6--Educational Programs [page 14]
+Educaticnal programs to prevent groundwater impairment conducted
by DOA and MSU extensicn service
+Primary change from current situation is redirecticn of certification
and recertification training to emphasive groundwater protection.

HB 757 -- Section 7--Research [page 15]

+Both departments may promote research--no significant change

+Fertilizer ton tax currently providing funds fcr fertilizer re-
search and education--funds being expended for maximum yield
studies--with maximum yield, fertilizer utilized and does not
not have oppeortunity to migrate through soil to groundwater.

HB 757 -- Section 8--Confidentiality [page 15]

=Lone change Irom ‘current practice is that in DHIS, would not be
necessary to go to court to prove trade secrets must be kept con-
fidential. : .

+Positive impact would be to smeed "1 onteining information and
assure that data available when DHE3 requires the information.




757 -- Section 9--Groundwater Standards [page 16) A2l

¥Provides that federal health-based standards will be the Montanz
health standards (current DHES practice)

+Provides Montana may set cwn health-based standards when no federal
standard exists or when DHES thinks EPA has not considered recent
scientifically valid data in setting standards.

757 -- Section 10--Monitoring Programs [page 19]

+Monitoring to determine if ag chemicals are present in groundwater
or if are in soil and likely to enter groundwater.

757 -- Section ll--Evaluation and Use of Monitoring Results [page 20]

tHealth-based standards are to ce provided with monitoring results

+Monitoring to determine if ag chemicals present in soil or water,
and determinations by DHES and DOA if management plans violated,
standard exceeded, whether trend that chemical presence is increasing.

B

757 -- Scction 12--Agricultural Chemical Ground Water Management Plans:

+General Management rlans [page 23]
1. Recommended best management plans to prevent groundwater impair-
ment; not promulgated by rule.

. Preventative in nature before detection of impairment

Developed in consultation with farmers and ranchers, MSU and

other available rescurces to assure are appropriate and will

prevent groundwater impairment.

+Specific Management Plans
Y, landatory compliance, promulgated by rulemaking process.

. Develoved when ag chemical is found at 50 percent of standard,
definite trend of increase presence is validated, EPA proposes
to suspend or cancel a chemical's use if management plan is
not developed, ag chemical that may migrate to groundwater is
being applied in a sensitive area.

3. Developed in consultation with farmers and ranchers in area
involved in plan, MSU and other available resources to assure
appropriate and will prevent groundwater impairment.

4. Plans shall bc reviewed periodically to determine if necd to
be modified to assure groundwater protection,

WY

4]
“~

757 -- Section 13--DHES to amend rules [page 27]

T ¥Section fits specific agricultural chemical management plans int

ot o}
td

o
Montana Water Quality Act, defining them as reasonable land, soil
and water conservation practices.

757 -- Section 14--Accounts [page 28]

+Establish that either department may set up special accounts for
receiving gifts, grants, cost-share funds or other funds for ag
chemical groundwater protection purposes. (Prime source would be
EPA funds.)

797 -- Section 15--Special Funding [page 29]
+Provides for additional registrant fees on pesticides and fertilizerg
to fund the program. See fiscal note for amounts. P

Q]
O
——

757 -- Section 16 -- Authority to investigate and inspect [pagc
+Provides authority for DOA to assure compliance.
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HB 757 -- Section 17--Prchibited Activity [page 301 75;7quL”
+(1) provides no change from current law: I
a. labels state do not contaminate water,

b. currently when in compliance with reasonablc soil, water and
conscrvation practiccs, does not constitute degradaticn--and
with HB 7 7, specific a2g chemical management plans are defined
as reasonable soil, water and conservation practiccs.

HB 757 -- Section 18--Compliance Orders [page 30]

+Provides for soils cleanup whether or not a violation of HB 757
has occurred--this is prevention of ag chemicals from entering
groundwater.

HB 757 -- Section 19--Injunctions Authorized [page 32]
+Standard language in law

HB 757 -~ Section 20 -- Emergéncies [page 32]

+Standard language in law; needed to enable department to act to
protect public health, welfare and safety. 1In accordance with APA.

HB 757 -- Section 21--Violators subject tc penalties [page 33]
+Standard language in law; also prevents both departments from im-
posing penalty and fines for thc same violation--a violation of
a management plan also is a violation of the water quality act.

HB 757 -- Section 22 -- Administrative Civil Penalties [page 33)

+D0A already has this aucthority in Pesticides Act for misuse of
chemicals; no change for DOA as could utilize that authority.

+DHES does not have this authority under Water Quality Act--this
is primary change from existing law for civil penalties.

+EPA is advocating use of administrative civil penalties as a more
expedient means to assure compliance.

HB 757 -- Section 23 and Section 24 -- Judicial Civil Pcnalty and Crim-
inal Tenalties [page 3°51
+Standard .language in law.
+Provide for "teeth'" in HB 757. While goal as is EPA goal is
prevention, recognize need to have penalties to assure compliance
with the law.
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Testimony of the Montana Grain Growers Association

on HB757

Mr. Chairman, members of the committee, my name is Larry
Johnson. I am a small grains producer from Kremlin and the
president of the Montana Grain Growers Association. We support
HB757, the Montana Agricultural Chemical Ground Water
Protection Act. It is a practical and responsible solution to

maintaining the quality of our water in Montana.

The bill is an effort by farmers, the chemical industry,
applicators, environmental concerns, and regulatory agencies,
to come to grips with the problem or potential problem of

groundwater contamination.

As farmers, we have a great deal at stake in seeing that ground
water contamination is prevented. Water is an extremely
important asset to agriculture. We want to protect that asset
for us and future generations. We do not want to use chemicals

nor do we want to apply chemicals in a way that will endanger

our water.

The chemicals we use in agriculture are very important to us.
They provide us with protection against weeds and insects that
would otherwise devastate Montana crops. We want to protect
our right to use those chemicals until we have other tools to
replace them. We can only protect that right by being
responsible in our use of chemicals. We cannot use chemicals
that will harm our ground water. We cannot apply chemicals in
ways that are dangerous to our environment. This bill will
help us determine any chemicals or application methods or

practices that are not safe.
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In short, this bill will give farmers and other pesticide
users, applicators, chemical companies, and the State of
Montana the standards to protect our groundwater ~- to
determine if and when groundwater is being contaminated and a

way to correct any conditions that are causing contamination.

We urge the passage of this legislation.



MONTANA DEPARTMENT OF AGRICULTURE

TESTIMONY
ON
HOUSE BILL 757

HOUSE NATURAL RESOURCES COMMITTEE
Friday March 10, 1988

Chairman, Representative Bob Raney:

House Bill 757 establishes the basic foundation to develop a
sound and realistic program to prevent the introduction of
agricultural chemicals into Montana’'s groundwater. The bill as
structured establishes cooperative educational and preventive
programs to protect groundwater. It alsc establishes wvarious
compliance mechanisms to minimize or prevent further introduction
of an agricultural chemical into groundwater.

The bill also establishes how state agencies and the university
syvstem would work together to maximize expertise and programs in
carrying out the responsibilities reguired in this bill. The
issues associated with agricultural chemicals and groundwater,
chemicals, soils, climate, geclogy and water, reguires the
cooperation and knowledge of various state agencies, the
university and federal agencies. This act will reguire active
participation of the public when management plans, educaticonal
programs and related activities are being develeoped, implemented
and evaluated.

This bill will allow Montana to plan and develop a sound program
to address groundwater contamination, insteasd of reacting to =
crises situstion when human hezlth, agricultural crops,
livestock or the environment are threatened or damaged. We will
regquire technical and financial assistance from EPA to carry out
the duties of the biil. It is my current understanding that
beginning in fiscal year 19390 EPA will have some funds to assist
states in developing and implementing groundwater programs.

The farmers and ranchers of this state would normally be the
first individuals impacted by chemicals in groundwater, therefore
it is in their best interest to implement preventive measures to
protect their drinking water and water used for crop and
livestock production. The general public also has the
responsibility to properly use and dispose of chemicals used
around and in their homes.

The bill provides the basic framework for Montana to develop =z
realistic program in the 1990 °'s which may have to be revisited in
terms of the program and funding as we learn more about
agricultural chemicals and groundwater.
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HEALTH AND ENVIRONMENTAL SCIENCES—

STAN STEPHENS, GOVERNOR COGSWELL BUILDING

| =—— STATE OF MONTANA

FAX # (406) 444-2606 . HELENA, MONTANA 59620

DHES Testimony In Support of HB 757

Groundwater is a very important resource in Montana and is used
for a variety of purposes. It is used by 96% of the public water
supply systems in Montana, supplying drinking water to 55% of
the population. Almost all rural water users rely on ground
water for their source of potable water. Therefore prevention

of ground water should have a high priority in Montana.

Agriculture is 1likewise important in Montana and an important
part of agriculture is the proper use of agricultural chemicals.
When ag chemicals are applied to crops grown in permeable soils,
the potential for chemicals to migrat? down to the subsurface and
contaminate ground water is great.vx&éhappears that Montana does
not have a widespread ground water contamination problem caused
by pesticides in ground water however little is actually known
about the quality of ground water in the state. Limited survey
monitoring conducted by Dept. of Agriculture has detected low
levels of pesticides in ground water in several locations.
Concentrations of pesticides measured by the survey generally did
not exceeded current drinking water limits. Significant problems
with pesticides in ground water have been detected at a few

pesticide mixing and loading sites where chemicals are stored and

spray machinery is rinsed.

“AN EQUAL OPPORTUNITY EMPLOYER"
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Montana Water Quality Laws are intended to protect both surface

and includes provisions to prevent degradation of high quality
waters. Nondegradation requires the quality of state water to be
maintained at its existing high quality and that no pollutants
which may lower the quality are allowed to enter state waters.
Nondegradation is often difficult to maintain.

Thékgiso recognizes that some change is water quality may occur
even with proper use of land. Such changes in ground water
quality resulting from nonpoint source pollutants from lands
where all reasonable land, soil and water conservation practices

have been applied would not constitute degradation.

This bill establishes a program whereby agricultural chemical
ground water management plans will be developed and implemented.
Best management practices will be developed by the Dept. of
Agricultﬁre to provide guidance and recommendations for pesticide
use that prevent ground water contamination and better define

what is "reasonable land, soil and water conservation practices."

The plans will established controls on the use of pesticides and
will require monitoring to detect any significant changes in
ground water quality. In instances where problems with
pesticides in ground water are detected, the management
practices or the plan will be modified to protect the beneficial

use of the groundwater.

Staff of the Water Quality Bureau has spent considerable time
working with the Department of Agriculture and sponsors of this

proposed legislation. While passage of this legislation would
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mean additional responsibilities for existing staff from both
the Dept. of Agriculture and the DHES, the threat to our
groundwater resources justifies the effort. Funds generated by
increased fees will assist in implementation of the requirements
of this act. Money which is placed in the DHES agricultural
ground water protection special revenue account will be used to
pay for ground water sample analysis. Detailed studies of ground
water flow have been conducted in only a few areas. A
significant effort and expenditure will be required to
investigate and define the ground water flow system in most
areas before a management plan can be developed. This resource

demand may well dictate the rate at which management plans can be

developed.

In general, this bill will enhance the protection of the ground
water in Montana by placing better management controls on the use
of agricultural chemicals and we asked that you give it favorable

consideration.
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HB #8 757

2507 Roberts

Helena, Mt. 59601
(406) 443-7487

Statement of
John Semple
Executive Secretary
Montana Aviation Trades Association

EBefore the
Natural Resources Committee
of the
Montana House of Representatives
March 10, 198%

Mr. Chairman:

The Montana Aviation Trades Association (MATA) extends its’
sincere appreciation to you and the committee members for
providing this association with an opportunity to make comment on
H.B. 737, titled Ag Chemical Groundwater Frotection Act.

During a normal year this Montamna industry (Aerial
Application) will apply seed, fertilizer, and crop protection
cthemicals to an acreage value in excess of 5,600,000 acres
(30,000 acres each » 120 registered applicators, average). Some
acreages will have repetitive applications, increasing the total
of acreages treated. Frecision and a high regard for safety are
paramount, as agricultural aviation has the lowest accident and
fatality record of any segment of general aviation. This is
according to statistics compiled by the Federal Aviation
Administration. We believe the industries’ success in safety of
flight transfers to pesticide use safety via our national
association’s (NAAA) operation SAFE program and ever improving
state conducted certification and training programs.

On this basis and for the record, MATA supports HR 757. The
concept of best management practices or specific area management
plans allows for effective chemical crop protection along side
groundwater protection.

1of 2

The purpose o/ Montana AHAviation Thades Hasociation is to [oatu promote and fprotect
the commercial aviation induatty in the State o/ Montana
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2507 Roberts

Helena, Mt. 59601
(406) 443-7487

Specifically, mixing/loading sites and possibilities of
secondary confinement, two areas of great concern to aerial
applicators, will cost the industry under this bill. This shows
our willingness to help protect a natural resource, groundwater.

Dther areas of the act, including monitoring, research,
education, groundwater classification and standards provide for a
common sense approach to management of agricultural chemicals to
prevent their entry into groundwater. MATA agrees with the
purposes of this bill; that being, to protect groundwater, to
provide for education and management practices, and above all, to
allow for the proper use of agricultural chemicals which are
valuable and necessary tools for agricultural production and
disease control, and therefore, ultimately, an affordable,
plentiful, nourishing food supply.

MATA thanks the chairman and the committee members for your
interest in ow comments regarding HR 757. Rather than taking
valuable time from your schedules with additional testimony, I am
available for answers to any specific questions the committee may
have about aerial application, MATA, and HE 757.

2 of 2 '

The purpose o[ Montana oquiation Tades Oquociation i1 to /'oatn promote and frotect
the commercial aviation inc[uihy in the State o/ Montana
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P.O. Box 4507
Helena, MT 59604

TESTIMONY OF THE MONTANA WEED CONTROL ASSOCIATION
for the House Natural Resources Committee on
House Bill 757
Friday, March 10, 1989

Chairman Raney and Committee Members:

The Montana Weed Control Association sees the issue of ground
water contamination as one of the most important problems facing
Montana agriculture today and in the future. Weed and pest
management is critical to the livelihood of Montana ag producers
and we must start now to address the issue of potential ag

chemical contamination of our ground water. We cannot protect
ground water to the detriment of the state's number one industry,
agriculture.

We fully support increased research and development of sensible,
workable solutions to ground water contamination and, more
importantly, prevention of ground water contamination. The
proposed Ground Water Protection Act addresses the issues we find
most important to help protect Montana agriculture as well as our
valuable ground water resource and we fully support it.

Our Association is beginning an active program to solicit support
of those most needed in the research effort to target their
efforts towards this  program. To do this we are asking
representatives of Montana State University, Montana Tech, and
the Montana Department of Agriculture to address our next Board
of Directors meeting on their activities in this area (see
attachment).

We urge the Natural Resources Committee to take the important
first step in supporting passage of this bill. We cannot afford
to wait for two more years to study the issue. It is upon us
now.
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March 7, 1989

TO: Montana State University Montana Tech
Jim Welch Marvin Miller
Russ Munfifering
Leroy Luft MI Dept. of Agriculture
Charles McGuire Everett Snortland
Bill Inskeep Gary Gingery
Hayden Ferguson George Algard
Jerry Nielsen Steve Baril
Jim Nelson Barbra Mullin
Greg Johnson Tom Deluca

FROM: The Board of Directors, MT Weed Control Association

At our Board meeting Feb. 23-24 we discussed the
apparent lack of aggressiveness by MSU, MI Tech, and the MT
Dept. of Agriculture regarding the groundwater contamination
issue in the state.

We realize that several research projects are in
progress. However, to our knowledge,- little or no
information is being delivered to the pesticide users in
Montana. We urge you to respond to this issue in a
coordinated, cooperative effort and make it the priority
issue that it needs to be. To help facilitate this effort we
would request that:

1.) Representatives of MSU research, MSU Extension, MT
Tech and the MT Dept. of Agricultwre each give us a 15—
minute update of your progress and future plans at ocur Board
meeting in Lewistown on May 4 and 5.

2.) You provide expertise for ocur Weed District
Supervisor Training Program to be held in Bozeman on April
3.

Please contact Pete Fay at MSU (994-5061) with your
reply. Thank you for your attention.
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BEFORE THE HOUSE NATURAL RESOURCES COMMITTEE
MARCH 10, 1989

Chairman Ranev, members of the committee, my name is David
Oien; I am a diversified farmer from Conrad, and a member of the
Agriculture Task Force of the Alternative Energy Resources
Organization (AERO). AERO is a statewide private, non-pofit,
membership organization dedicated to sustainable agriculture,
renewable energy, and community-based development. AERO has
over 400 members, most of whom are farmers and ranchers.

1 oppose HB 757 because it does not meet the following minimum
criteria—-established by the farmers and ranchers who comprise
AFERO's Agriculture Task Force--for what we think should be in a
good groundwater protection bill.

1. RECOGNITION OF OUR RESPONSIBILITY TO FUTURE GENERATIONS.
"We must protect all groundwaters of the state regardless of
existing beneficial uses in order to provide for whatever future
beneficial uses the natural water quality allows. " (Oregon)

Point. This bill compels us to selectively protect our
groundwater, and in fact is provides for government sanctioned
degradation of portions of aquifers. As a rural water user, I
find this unacceptable.

2. PROTECTION FROM ALL KINDS OF GROUNDWATER POLLUTION--
including point and nonpoint sources from pesticides and
nitrogen fertilizers.

Point. This bill makes no provision for cleaning up groundwater
polluted from unidentifiable sources, or contaminated from
proper field use of chemicals. As a rural water user this makes
me nervous. And that the bill does not require action to lessen
the threat to our groundwater frorn fertilizer, which I think is
significant, is inexcusable.

3. A COMMITMENT TO PREVENTING CONTAMINATION.

Point. If I'm going to be expected under this bill to comply with
groundwater management plans, I want sorne assurance the
plans will be practical, effective, and feasible. I'm not
convinced this bill provides for the resources necessary to give
producers plans that will work—--both for the producer and for
protection of the groundwater. The expertise, manpower,
research and demonstration that these plans will depend on is
Jjust not here.
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4. PUBLIC PARTICIPATION AND ACCESS TO INFORMATION. Ewven
though management plans will be adopted by rulemaking, which
provides the opportunity for public comment, I think the
management plans should originate from site-specific planning
committess of local producers, other applicators, local water
users, chemical manufacturers, and public agency staff. It
seems appropriate that those whose activities are causing the
problem and whose water is threatened ought to be part of the
solution. Local planning committees would also address in part
the issue of overburdened state agencies and inadecuate funding.

5. ADEQUATE FUNDING TO GET THE JOB DONE.
It's just not in this bill.

Point. A tax on rmanufacturers based on their gross sales of agri
chemicals in Montana would raise more monev and place the
burden for addressing the problern more proportionally on the
specific sources of the problermn, that is, those chemicals entering
into the environment in the greatest amounts. The
contaminating products should fund the necessarvy research,
demonstration, and education components of a truly preventive
program.

In summary, HB 757 does little to help Montana producers develop
the tools we need to begin reducing the volume of high-cost
chemicals we apply to the environment.

Thank you.
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HB 757, AGRICHEMICAL GROUNDWATER PROTECTION™ -
BEFORE THE HOUSE NATURAL RESOURCES COMMITTEE
MARCH 10, 1989

Chairman Ranev, members of the committee, my name is Nancy
Matheson; I am representing the Alternative Energy Resources
Organization (AERO). AERO is a statewide private, non-pofit,
membership organization dedicated to sustainable agriculture,
renewable energy, and community-based development. AERO has
over 400 members, most of whom are farmers and ranchers.

AERO opposes HB 757 because its basic premise contradicts what
should be the basis for an effective and cost-effective groundwater
protection stategy for Montana, that is, prevention of groundwater
contamination. This bill would have us react to contamination
rather than prevent it in the first place. If nothing else has,
Superfund should have taught us how un-cost—effective a
reactive approach is. Also, this bill is not funded adequately-—-and
its very lirnited dollars mavy well be used up by wvarious
requirements in the bill before anv protective action has been
taken. We think Montanans, and rural citizens who more than
anyone depend on the groundwater resource, deserve the best
groundwater protection our collective ingenuity can devise.

At the same time, AERO commends the originators of this bill for
recognizing the need for groundwater protection in Montana, and
for acting on that recognition and creating with this bill a basis
for debate and action.

It appears that HB 757 would work something like this: No
standard will be set until a chemical is found in the groundwater,
or until the state can confidently predict that it will reach
groundwater; language in the bill subjects this prediction to a high
standard of scientific certainty that may be impossible to meet
because prediction of the fate and transport of agricultural
chemiicals is exXpensive and not an exact science; then the bill does
not require the state to monitor until a standard is set--thus, we
have what appears to be a chicken and egg situation. It is
extremely difficult to predict fate and transport of ag chemicals,
but it is clearly impossible to do so without a good data base. Yet,
this bill says the state cannot compel people to monitor or share
monitoring informaetion without first setting a standard--and thus
it goes on in circles! Let me sum this up: We can't look for
chemicals until we adopt standards and, given that the fee
structure imposed is extremely small, in practice we won't adopt
standards until we've found chemicals. This bill is clearly
unworkable.
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Now the fact is, AERQ likes the idea behind one of the key
strategies in this bill: chemical management plans. But the
problem here is that in this bill the management plans function as
responses to problems--not as prevention tools. The inadequate
funding means the state will prioritize, but the bill does not make
clear how priorities will be set. Rather than trying to prevent
problems by identifying the greatest threats to the groundwater,
the management plan development process will likely end up
chasing problems around--happening only after contamination has
been found.

The state of Oregon just gathered the kind of ag chemical fate and
transport data this bill describes in the statement of intent and
elsewhere. It cost Oregon $500,000 to characterize gne chemical
{dacthal) just in eastern Oregont! This is what we're looking at
with this bill. This money didn't go for clean-up, or for
prevention. $500,000 bought a description of the problem.

Standards, on which this bill relies heavily, can be valuable for
helping us understand what is occurring in the environment and
for informing the public, and as guidelines or triggers for
corrective action. But because this bill uses standards as a
preredquisite for action, standard-setting ends up setting the pace
for pollution control. What should set the pace is our concern for
the groundwater resource and our commitment to its protection.
We must not use standards as the sole basis for action or as
representing acceptable levels of pollution. Our first line of defense
must be control at the source.

Adopting standards for some chemicals will be easy—-there are
federal promulgated, nonpromulgated, and interim numerical
standards for quite a few pesticides. These standards, by the
way, are not all health-based but the bill does not ask us to make
distinctions based on this fact. For other chemicals, like those for
which chronic toxicity tests have not been done, standard-setting
will be very difficult. And the issue of cancer risks does not appear
in this bill. Are we accepting one in a million or one in a hundred
extra cancer deaths from pesticides in our groundwater? The bill
does not tell us.

Groundwater management plans are the way to go--when they
are used to control pollution at its source. Management plans can
help us reduce the volume of chemicals we use in the first place,
through classical Integrated Pest Management (IPM) and using
legumes in our crop rotations, for example. But, reducing the
volume of chemicals we use is neither encouraged by this bill, nor
is it even acknowledged as desireable.
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to recognize that many BMPs that offer good potential for
protecting our groundwater have not been well developed.
Producers cannot be expected to change how they farm without
adequate information. There aren't the resources in this bill to
better develop the more complex BMPs, ones that would rely on,
for instance, reduced-use of chemicals like IPM and cereal-legume
rotations. (The latter is actually a poor example because it
ass;lmae fertilizers would be addressed, which of course they won't
be.

Groundwater management plans are the way to go—--if producers
are provided with the information they need in a form that is
useful and practical. If we expect producers to comply with
management plans, a well-developed demonstration program is a
prerequisite. Demonstration has long been a basic element of Soil
Conservation Service programs for producers. Lack of resources
for demonstrations could leave farmers and ranchers unable or
unwilling to comply--putting them in a real bind.

Groundwater management plans are the way to go—-if they
address the threats to our groundwater. Fertilizer management

plans are not required by this bill “until EPA implements a
program to protect groundwater from fertilizers.” Yet according
to the EPA Office of Groundwater Protection, the EPA has no
ongoing program, no study, and no plan for a regulatory or
voluntary fertilizer-related program. The EPA Office of Policy and
Planning Evaluation "might be interested in the subject.” [from a
phone conversation with EPA officials on 3/9/89] Not very
encouraging is it? Yet there is compelling evidence that nitrates
from fertilizer N should be of concern to Montanans, including
those in areas of heavy clay soils. (I will be glad to share the
sources of some recent studies if the committee so requests.) This
bill actually prohibits action when the source of nitrates is found
not to be from commercial fertilizer. Wwhose interests are served
by prohibiting a response to nitrate from any agriculture-related
activity such as manuring or feed lots? Surely, rural water users
deserve as much as municipal water users to have their children
protected from blue baby syndrome, hypertension and sudden
infant death syndrome, and their adults from gastric cancer.

Groundwater management plans are the wavyv to go—--but not if

they are used to protect selected uses of groundwater instead of
the full resource that belongs to all Montanans. For certain
groundwater classifications, management plans will actually strive
for less protection under this bill.

3
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they are used to protect one part of an aquifer without equally
protecting other parts of the aquifer. Groundwater moves, afer
all, and if some of it is going to be classified to allow for more
pollution we better be sure it is not going to end up someplace we
don't want it--like drinking and surface water. Since
groundwater classification in Montana can be based on a single
water sample, water classified to allow for more pollution may
well end up mixing with water of a higher classification in the
same aquifer. We could easily spend more than the millions of
dollars classifying agquifers that tiny Connecticut has. But we
won't be buying solutions to problems. Classification, which
provides guidelines for much of the action called for in this bill, is
a bad idea borrowed originally from surface water protection
strategies for which it wasn't such a bad idea. But surface and
ground water do not behave alike, making this approach
inappropriate for groundwater.

So, even though AERO likes the idea of groundwater management
plans, we oppose this bill because it so fundamentally contradicts
the idea of preventing contamination at its source, particularly
through the specific use it makes of standards and groundwater
classification that I've described. Let's not pass a law that won't
do the job for us.

Finally, AFRO strongly recommends an interim study that would
allow for consideration of a more comprehensive, more cost-
effective, and more feasible approach. Because groundwater
belongs to all Montanans, such a study must incorporate at every
level and at every step interested citizens, organizations and public
agencies working together with the legislature. AERO is committed
to being at the table.

And again, I'd like to thank Pam for all her hard work which has
generated this important policy debate, and created the potential
for continued debate and public awareness of groundwater issues.

Thank vyou.
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y Velma Smith

From Long Island to the Big Springs
Basin of lowa, the signs are clear: pesti-
cides are making their way into ground-

EXHIBIT "7‘0

/)

Moreover, it grows increasingly clear
that the FIFRA regulatory scenario,
weak as it is, was crafted to address
acute, immediately observable ill ef-
fects. The law and its designated imple-

water. Monitoring programs are far mentors at EPA are severely handi-
from exhaustive and the national data- capped when it comes to dealing with
base remains patchy, but EPA states subtle, insidious effects of chronic expo-
that “. . .enough information has sure to low doses of toxic chemicals.
been reported to indicate the problem But it is precisely this type of health ef-
is widespread in certain parts of the fect which is the greatest public con-

country.”! Stories of EDB in Florida
wells, DBCP in Hawaii, and aldicarb in
Wisconsin have been recounted and re-
enacted throughout the U.S,,

cern with groundwater pollution.
Thus the first and probably most cru-
cial legislative need is for policymakers
look beyond the existing FIFRA

and the
myth that “properly applied” pesticides ‘f¥amework for solutions.
will not pollute groundwater ap Meaningful answers must then derive

be largely debunked.

So, with erroneous, old assumptions
crumbling under scrutiny, it might ap-
pear that federal policymakers will take
aggressive action to institute far-
reaching solutions. Perhaps . . . but

t without difficulty.

While our nation’s lawmakers are be-
ing pressed for action by a few of their
own, notably Senators Patrick Leahy
(D-VT), Dave Durenberger (R-MN) and
Congressperson Jim Oberstar (D-MN),
the pesticides in groundwater debate in
Washington still seems to bog down in
an existing law that has little to do with
effective environmental protection.

Although the Federal Insecticide, Fun-
gicide and Rodenticide Act (FIFRA)
governs the marketing of pesticides
and speaks to their use, its machinery is
driven not by a protection goal but by a
huge bias toward maintaining the avail-
ability and saleability of individual agri-
chemicals. With its unwieldy procedu-
ral maze, its lack of authority for citizen
suits, the unique requirement for gov-
ernment payment prior to banning of
dangerous chemical products, and reli-
ance on a cost-benefit standard, FIFRA
tells us that it is a law incapable of ad-
dressing chemical threats to ground-
water.

Velma Smith is the director of the

undwater Protection Project at the
cavironmental Policy Institute; 218 D
Street SE; Washington DC 20003. (202)
547-5330.
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from a commitment to public heaith
protection, a recognition of the uncer-
tainties about the toxic effects of chemi-
cals, an understanding of the nature of
groundwater, consideration of private
well users, respect for the needs of the
nation’s farmers, and thought to future
generations.

Several basic concepts are key to any
effective solutions.

A Goal of No Degradation

First, the lessons of Superfund® have
taught us the costs of contamination.
Whether the source be landfills, storage
tanks, or pesticide application, ground-
water cleanup is difficult and expensive
at best. Prevention of pollution is our
only rational policy option.

The present federal laws lack a clear
commitment to prevent rather than re-
spond to groundwater contamination
by agricultural chemicals. The absence
of a goal of nondegradation reflects
more than mere oversight and has left
room for a policy which sanctions con-
tamination. Supporters of “standards”
of degradation argue that the press of
economics allows us only to set the lev-
el of pollution that can be declared ac-
ceptable. A goal of no degradation is
dismissed as impractical.

But underlying that “pragmatic” ap-
proach is simply a determination that

*Superfund, a national program to clean up toxic
waste, was created by the Comprehensive Envi-
ronmental Response, Compensation, and Liabili-
ty Act.

~, . Effective National Groundwater
' “Protection Legislation

we continue to use groundwater as a
free, public sewer system. That ap-
proach turns a blind eye to uncertain-
ties about the health effects of chemical
exposure, dismisses the complexities of
the hydrologic system, and shrugs off
responsibility to future generations.

In place of a timid “partial contamina-
tion” goal, we need from Congress a
clear resolution to strive for the elimi-
nation of toxic pollution; a determina-
tion that no avoidable pollution is “ac-
ceptable”; and a commitment that will
drive resources and ingenuity toward
crafting better means of pollution pre-
vention.

Protection for All Groundwater

Along with a goal of nondegradation,
we need a federal program that seeks
protection for afl of our groundwater
resources.

Here, an old theme from the landfill
debate has been resurrected: “Pollution
is not pollution until it reaches the
neighbor's tap.” Its proponents lost
their argument in the reauthorization
of federal hazardous waste legislation.
Nonetheless, the chemical industry is
now poised to offer this sleight-of-hand
trick once again.

groundwater will be used for drinking;
the rest is fair game for pesticide waste
disposal. Somehow, the states and the
federal government will understand
sufficiently the complexities of ground-
water fate and transport throughout
our agricultural areas. Predictions of
future groundwater needs will be
made, and pesticide users will then
decide on the appropriate level of cau-
tion in the appropriate levels.

That policy grossly oversimplifies
scientific and technical realities, ig-
nores our inability to predict or control
future pumping patterns, and is doomed
to failure. 4=edewa®law must not impose
artificial distinctions on the ground-
water flow system; it must seek to pro-
tect the full resource.

Monitoring Requirements for
Pesticide Makers

Third, effective federal legislation
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The Great

Groundwater Contamination Debate

By Richard Kelley

In this thought-provoking article,
Richard Kelley challenges the most
common approach to pesticide contam-
ination of groundwater: regulation by
setting of acceptable standards of
groundwater degradation. In a second

article (“"No Further Degradation,) p.

11), Kelley describes the lowa legisia-
tion that embodies an alternative ap-
proach: prevention of groundwater
contamination by education, reporting,
and alteration of practices.

The comparative results of lowa's
new groundwater legislation and Cali-
fornia’s different legislation (see “Can
Pesticide Leaching be Halted?” p. 13)
need to be studied soon ... and acted
upon. —Ed.

Groundwater quality has become the
environmental issue of the decade, and
‘rom Washington, DC to Hawaii the de-
sates have begun over how serious the
problem is and what the solution(s)
should be. The debates are over in
lowa, at least until 1989 when lowa’s
new groundwater protection program
must be reviewed and a report made to
the legislature on what progress has
been made in protecting the resource.
In the course of developing [owa's pro-
gram, two clearly differing viewpoints
regarding the issues were evident.

Although every aspect of the ground-
water bill was debated at length, one
area was more hotly debated than any
other: that of agricultural chemicals in
groundwater. This article describes
briefly the arguments used by oppo-
nents of the 1987 Groundwater Protec-
tion Act, followed by the responses
used by its supporters.

Detection Thresholds

There are those who suggest that the
concentrations of chemicals observed in

Richard Kelley is an Environmental
Specialist with the lowa Department of
‘atural Resources. He has worked in
.owa’s groundwater programs for the
last seven years. Recently, he co-auth-
ored the lowa Groundwater Protection
Strategy 1987.

groundwater are very, very small and
that such small concentrations repre-
sent recent advances in analytical tech-
nology. Such arguments suggest that
the chemicals have been present in
groundwater for long periods of time
and if new technology allows us to iden-
tify them, it is not sufficient grounds for
concern,

In fact, the technology in use in lowa
has not changed since the early 1970s.
As early as 1974, researchers at lowa
State University were reporting atra-
zine (in the parts per billion range) in
the shallow groundwaters of central
lowa and the finished water of several
of the state's larger public water sup-
plies.!

“A lthough every aspect of
the groundwater bill was
debated at length, one
area was more hotly
debated than any other:
that of agricultural
chemicals in
groundwater.”

We are now routinely reporting the
occurrence of human-made chemicals
in the groundwater because of the
state's effort to look for t nds.
Until 1981, except for the lowa State
University study, little or no monitoring
for synthetic organic compounds was
conducted in the state.

The concentrations of human-made
chemicals reported in groundwater are
low, generally less than 10 parts per
billion.2 However, low concentrations
do not mean that they are safe. In fact,
low concentrations of a few of these
compounds are clearly a threat to hu-
man health. For many other chemicals
we simply do not know if they are safe.
If our objective is to protect human
health and the groundwater resource,
the only reasonable approach, because
of the nature of the products and be-
cause they do not occur naturally, is to

be concerned and cautious about how
we release these compounds into the
environment.

Human Health Effects

Many people have suggested that
perhaps fowa s being too cautious in its

~approach to the problem. After all,

there is not one body of data to show
that exposure to these compounds in
low concentrations has resulted in ad-
verse human health effects. Indeed, you
cannot show a cause and effect rela-
tionship between exposure and adverse
human health.

In fact, you cannot show a direct
cause and effect relationship between
smoking and adverse health effects.
However, reasonable people who have
looked at the data agree that smoking
will indeed adversely affect health. In
the case of pesticides in groundwater
we do see a strong association between
exposure and adverse health effects.
This growing body of inferential data
does warrant our attention and con-
cern.

Costs of Pesticide Registration

Chemical companies spend millions
on research to get their products on the
market. Some of this research is con-
ducted to meet the requirements of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). The data from
this research are submitted to EPA who,
based on the data, approves the prod-
uct for use. Some argue that the data
has to be unquestionably good if that
much money was spent to obtain it.
Thus, if EPA, using that data, approved
the product for use, it must be safe.

It should be pointed out that, with

“T;ze cost of getting a
[pesticide] to market is
the cost of doing business
in this nation and that
cost is passed on to the
consumer.”
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Montana Audubon Legislative Fund
Testimony on HB 757

House Natural Resources Committee
March 10, 1989

Mr. Chairman and Members of the Committee,

My name ts Janet Ellis. | am here today representing tie Montana
Audubon Legislative Fund. The Audubon Council is composed of nine
chapters of the National Audubon Society and represents over 2500 people

ctatewide.
The MT Audubon Legislative Fund opposes HB 757.

We oppose HB 757 because we feel that it does not address or ignores
several basic principles which are necessary to consider in a groundwater
protection plan. Five of thece basic premises are as follows:

1. A groundwater protection program should do just that: PROTECT. It
should rely on protection and prevention as opposed to clean-up and

o b 4 .
COryection.

2. A groundwater protection prograrn should not rely on standards to
cerve as 2 level of acceptable contamination. Standards should be utilized
to prevent rather than respond to contamination by triggering appropriate
investigation and action before the concentration of contaminant attains
the level of the standard.

3. Groundwater protection cannot ignore the interconnectedness of

groundwater to surface water.
In sect. 2 #*6 (p.B lines 2-5), the definition of "groundwater” is limited

to beneficial uses which does not take into account the fact that
groundwater affects surface water whether or not anyone is putting it to
"beneficial” use - and so needs to be protected.



4. A groundwater law must aim to protect the full resource and not just
celected segments of it.

Many times throughout this bill, the classification of water is used.
(For example, p. 3 lines 17,18, "ground water has beneficial human or
environmental uses based on its classification.”) The preblem with
classification is that the groundwater, surface water, all water is
interrelated. We need protection for the entire resource, not just parts of
it

5. We cannot wait for standards and toxicological information on
chemicals before we work on poliution control. Very few chemiczls have
had standards set. It is an expensive and lengthy process. To expect cur
state to do this, it would require both money and facilities - another
impediment to the process. A process that needs to begin now with source
controls, and not wait for water quality standards.

These are some of the major points that we think a groundwater
protection bill should consider. HB 757 has many problerns including
inadequate funding for monitoring propositions, problems in determining
specific standards on which this bill would rely, looking a2t the problem in
pieces as opposed to a whole, as well as not meeting the basic framework
outlined above.

Audubon urges you to vote "Do Not Pass” on HB 757.

Thank you.
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DATE 3:{5’375_7
NORTHERN PLAINS RESOURCE C@UNCILJZ

Field Office Main Office Field Office

Box 858 419 Stapleton Building Box 886

Helena. MT 59624 Billings, MT 59101 Glendive, MT 59330
(406) 4434965 (406) 248-1154 ' (406) 365-2525

TESTIMONY OF THE NORTHERN PLAINS RESOURCE COUNCIL ON HB 757.

Mr. Chairman, Members of the Committee,

My name is Brant Quick. I am a registered lobbyist with the
Northern Plains Resource Council (NPRC), and am here to present
testimony.on their behalf.

NPRC neither supports nor opposes HB 757. We believe that
there are a number of positive and negative aspects to this bill.
We would like to commend the promoters of this bill for
recognizing the need to protect one of Montana's most valuable
resources - our groundwater. This has long been a priority for
NPRC. We also realize that the efforts of those who developed
this bill have been substantial.

One of the most important parts of this legislation is the
development and use of management plans. The use of management .
plans and better education should be an integral part of any
agrichemical groundwater protection bill. However, we feel such
plans may be ineffective as called for in HB 757 because of what
we consider to be significant flaws in the bill.

Perhaps the most serious problem is that the bill is more
reactive than preventive. Once graoundwater contamination is
detected, levels are almost sure to increase even if all chemical
application is discontinued because chemicals already in the soil
will continue to seep into aquafers.

Further, the measures called for by HB 757 do not appear to
be cost-effective. The cost of adequately monitoring for non-
point source polution would by far more than is called for in
this bill. Also, cleaning up an agquafer which is already
contaminated is cost prohibative, if not impossible.

Finally, it is our opinion that further analysis of the
problems, and more importantly, the solutions is needed. We
support the enactment of a study resolution to look closely at
some of the more innovative, preventive and cost-effective
approaches being used in other states. NPRC is very committed to
public involvement. For this reason, we believe such a study
should iclude public participation as an integral part of the
development process.

Thank you for your consideration.
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What are riparian areas? Tt i ol Foeees
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*Riparian areas are the areas immediately surrounding streams, springs, seeps, ~4Qi ¢
ponds, potholes or other bodies of water. T

*They have very poorly drained soils and support plant communtites that are
tolerant of a very high water table and resistant to flood disturbance.

*Along live streams, riparian vegetation stablizes the erosion and deposition
of sediment and maintains the quality of shallow floodplain aquifers.

Why are riparian areas important?
*Riparian areas are very productive: they support a greater concentration of
wildlife species than any other type of habitat.

*Big game uses riparian thickets for hiding cover, for important winter browse,
and as migration corridors between blocks of unsheltered land. Development
close to these corridors discourages game from using them, putting stress on
already limited habitat.

*While waterfowl and shorebirds are obviously dependent on riparian areas, many
other birds are too: in western Montana, 89 of 151 land bird species use
riparian habitat for nesting; 32 of the 89 species will breed only in riparian
areas.

*Riparian vegetation maintains good water quality and fish habitat by shading
pools to maintain temperature, providing fish cover near banks, holding soil
in place, and supporting biological activity that naturally filters runoff
into streams.

*Healthy riparian ecosystems are an important visual/aesthetic resource for
Montanans and tourists.

Are riparian areas in need of conservation measures?.
*Yes, Riparian areas are threatened by a wide variety of land uses. It is
the fastest disappearing of habitat types.

*Riparian areas are very limited to begin with. In western Montana, one half
of one percent of the land area is riparian. Even less land is riparian in
the drier east part of the state.

*Development of riparian areas can occur from a variety of sources: poor
forest practices, development of transportation systems (roads & railways),
cropping and pasture development that destroy riparian areas, etc.

Physical rehabilitation of riparian areas that have degenerated or been
destroyed can go a long way toward improving these critical areas.

*Water pollution problems from long-term planning for residential waste
disposal can overload groundwater with nutrient-rich wastes, which then seep
into streams. Cases in Montana where this has occurred have been both
biologically detrimental and aesthetically unpleasant.

*Dewatering stream channels can have detrimental impacts for a variety of
reasons: pollutants are no longer diluted, fish populations can not be
supported, or streamside vegetation can not be supported. Ways to allow
water to remain in the stream are critical to the long term maintenance
of Montana's riparian areas.
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EXHIB!T_# 7

- DATE__ A —/0-§ 9
HB___ 754

' MONTANA FARM BUREAU FEDERATION

502 South 19th ¢ Bozeman, Montana 59715
Phone: (406) 587-3153

BILL # HB 754 ; TESTIMONY BY: Valerie Larson

DATE 3/10/89 3+ SUPPORT 3 OPPOSE _ oppose

Mr. Chairman, members of the Committee, for the record, my name is
Valerie Larson, representing over 3500 Farm Bureau members from throughout
Montana.

Mr. Chairman, House Bill 754 is an attempt to circumvent many basic and
Constitutional guarantees to private citizens, especially private property
owners, who either by choice or by chance, happen to have their Rlace of
business located on or by any river, stream, creek, or other body of wakex
flowing water in Montana.

This bill would seriously impair and infringe upon the right of any rancher
or other property owner to use his "place of business" without the Department
of Fish, Wildlife, and Parks, and thus, every fisherman, sportsman, and recreationalist
in the state and nation busy usurping his legal and Constitutional right to manage
his own business. Its easy for those who have no financial interest or
consequence to make decisions for someone else.

Farm Bureau has long been in the forefront all across this country in the
protection of private property rights. This also extends to private property along
all streams and rivers in Montana. Farm Bureau opposes any governmental -action that
infringes on an individual's right to own and manage private property. Any erosion
of that right weakens all other rights guaranteed to individuals by the Constitution.

While the concept of the bill may be admirable, the implementation of this bill
would trample private property rights, lead to confrontation where it isn't necessary,
and create a whole new layer of bureaucracy to compete with the layers of

bureaucracy that are already competing to justify their existance.

Mr. Chairman, Farm Bureau, and myself, strongly urges a DO NOT PASS on HB 754.

Thank you for the opportunity to speak.

W (s
SIGNED:

—— FARMERS AND RANCHERS UNITED =
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exmipiio 29
DATE__ 3 —/¢ -4 7

VP a4
HB— )

ey e

March 10,1989 ~0°7" T
RE: HB 754

From: Teton River Water Users Assn.
Jesse Malone, Jr
RR 2 Box 204
Choteau, MT 59422

Opponent

We object to the leasing or purchase of water or water rights. I can
envision how this could disrupt the water distribution of a stream, to the
extent that agricultural production in the basin would be limited. Much of
Montana’s economy depends on agriculture. Don’t hamper the producers
ability to maintain our agricultural economic base.

I'suggest that paragraph 2b, of Section 3, be stricken from the bill.
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DATE__J- /¢ &/ ‘
HB___ 7 7

March 10, 1989

TO: House Natural Resources Committee

FROM: Kim Enkerud, Executive Secretary, Montana Association of
State Grazing Districts

SUBJECT; House Bill 754 - An act establishing a river restoration
program and river restoration account.

Mr. Chairman, Members of the Committee:

My name is Kim Enkerud. I am the executive Secretary of the Montana
Association of State Grazing Districts. Our organization is also a
member of the Montana Riparian Association and I am actively involved
in the Montana Riparian Education Committee.

I would like to pass out a diagram explaining just where a riparian
zone is in regard to land classification zones. With this in mind, I
feel the definition of associated lands on page 2, line 8, 9 and 10 is
inappropriate when talking about riparian. The Montana Riparian
Association is in the process of identifying and classifying riparian
areas in the state of Montana. I feel it is a bit inappropriate for
this bill to attempt to designate areas, when many land agencies have
not yet come to an agreement on just what a riparian area is. The
diagram I have just passed out is what is, at best, a tentative
agreement of a riparian area.

%
%

While it is true that improved riparian zones will enhance fish and
wildlife habitat, there is no real merit that he,%g 51n urchase
of water or water rights will do the same thin ’ rom
viewing the diagram I have presented, you are not even talklng about
the riparian zone. It is the acquatic zone.

Management is what improves riparian zones. Management that is
achieved through cooperation of many landowners, agencies and
organizations.

There are many projects in Montana and the surrounding states where
riparian zones were improved through a lot of hard work and effort,
NOT through the lease or purchase of water or water rights.




An example is a project in Oregon where the federal agencies, grazing
permittees, the Isaak Walton League and Oregon Cattlemen's
Organization linked together to improve the riparian zone, improved
the fishing and helped the rancher. This was done NOT by leasing or
purchasing water or water rights, but by working cooperatively
together.

Here in Montana, the riparian education committee is trying to do the
same thing. Starting last year, I, along with several private
organizations, the Soil Conservation Service, Bureau o%, nd
Management, Forest Service, American Fisheries Society, and the
Department of Fish, Wildlife and Parks have developed a traveling
display board on riparian improvement. We are presently working on a
brochure, landowner workshopsand a video showing the successes of
riparian improvement through improved management NOT leasing or
purchasing water rights. This is mainly volunteer work and each
participant provides some in kind service to keep costs down. We do
have some funding from the EPA for the brochures and landowner
workshop speakers.

The money raised from this bill should be devoted toward grants that
any individual trying to improve his riparian area should be able to
apply. This money should not go to the Department of Fish, wildlife
and Parks to purchase or lease water or water rights.

We oppose House Bill T54.
Thank you.

KE:ejr
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P.O. Box 1679 B
Helena, Montana 59624
(406) 442-3420
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Marcn 10, 1989

For the record, I am Carol Moshey. representing the Montana

attleWomen ana 77{%{7%4 % _ - 7§
éjm.r SM N 4e - J?"Wﬂ&% 5
We are opposed to HB 754 as the language in it presupposes

that there is the power to lease or purchase water rights.

On page 2, line 8, it speaks of "associated" lands and that
gives an entirely too wide of an implication.

In the bill when it talks of riparian vegetation associated
with a river, it could well be interpreted to mean an
adjoining hay field that is flood irrigated or sub
irrigated. The amount of "taking" of private land in this
bill and the giving of it to the Fish, Wildlife and Parks to
administer and control is of considerable concern.

what amount of money will this bill generate? It seems like
every session there is a small group wanting to raise
recreational fees to fund their pet project with the Fish,
wWildlife and Parks administering that particular program.

The title of this bill says restoration program that will
affect rivers, streams, creeks, or other bodies of flowing
waters. That could even be defined as extending down
irrigation ditches if carried out to the letter of the law.

What is meant by "restoration"? 1In the dictionary it is

defined as "bringing it back to a former, original, normal,

or unimpaired condition." It would be interesting to knq¥7@&;u;éa%
5 7

how that could be accomplished state-widg. ACE y%«—?&ﬁziéé
Condedoro howned, feneee  ancl 8 v

We ask your consideration for a NOC vote on this ambiguous

type of legislation.

Lot Wbt

... THE VOICE OF WOMEN IN THE CATTLE INDUSTRY.

Thank you.
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