MINUTES
MONTANA HOUSE OF REPRESENTATIVES
51st LEGISLATURE - REGULAR SESSION

COMMITTEE ON LABOR AND EMPLOYMENT RELATIONS

Call to Order: By Chairman Russell, on March 9, 1989, at 3:15
p.m.

ROLL CALL
Members Present: Fifteen members.
Members Excused: One, Fred Thomas.
Members Absent: None.
Staff Present: Eddye McClure, Staff Attorney.
Announcements/Discussion: None.
HEARING ON SB 276

Presentation and Opening Statement by Sponsor:

SEN. BLAYLOCK: This bill is to provide an additional due process
step on the handling of wage disputes. This would come
after the hearings procedure. Now they must appeal right
into district court. This would allow them a hearing before
the Board of Personnel Appeals. Under the present system,
any tiny error, such as a grammatical error or punctuation
error, can only be cleaned up in district court. The bill
would make procedure compatible with all other procedures,
such as unemployment insurance, collective bargaining,
classification appeals, employee grievances. This bill
would bring us into compliance. It makes it possible for
both claimant and employer to appear before the board
without an attorney. I think we all like that idea. Rules
of evidence are removed. They have an informal procedure
under this and I would like you to give this bill your
concurrence.

Testifying Proponents and Who They Represent:

BOB JENSEN, Administrator of the Employment Relations Division in
the Department of Labor and Industry, and also Administrator
to the five member Board of Personnel Appeals.

GENE FENDERSON, Montana State Building Construction Trade Unions.

JIM MURRY, Montana State AFL-CIO,

JAMES TUTWILER, Montana Chamber of Commerce.
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Proponent Testimony:

BOB JENSEN, proponent. This bill's primary effect is to create a
new system for administrative reviews of wage claims. Under
current law a wage claim is filed with the department after
investigation. 1In case of failure of the parties to settle
the matter, the case is referred to a hearing examiner who
conducts the hearing. The hearing officer's decision
becomes the final determination of the agency. At that
point the only avenue of review is to go into the district
court on a judicial review case.

Under the proposed law of this bill, a wage claim would
continue to be investigated and referred to a hearing
officer. That officer's decision, however, would become
final only if it was not appealed to the board. The board,
if it was appealed to them, would review the matter and
would not allow new evidence presented, except in rare
circumstances. It would basically become a review board.
If the parties were dissatisfied with the decision of the
board, they could petition for judicial review.

This is the same process we now use in the Department of
Labor and Industry for the handling of appeals involving all
collective bargaining matters, classification appeals for
state government employees, grievances and unemployment
insurance appeals. The additional review step in the wage
claim procedure serves several purposes. First, it provides
additional due process for claimants and employers. Wage
claims can involve quite a large amount of money at times
and we feel that there should be one more element of review
before they go into court. An internal appeal level would
also allow for the correcting of technical errors that Sen.
Blaylock mentioned in his opening.

One of the major effects of the new process would be to
reduce the number of judicial reviews filed on wage and hour
matters. Once an appellant review is established, the
number of claims going further into the district courts
should diminish,

Another effect of the legislation is to exempt wage claim
hearings from the Montana Rules of Evidence. The purpose of
this is to reduce the formality of the proceedings to allow
better participation by lay persons and reduce the need for
attorney representation.

You had a bill through this committee several weeks ago
involving unemployment insurance tax appeals, removing the
rules of evidence. This bill would do the same thing for
wage and hour claims.

We are not creating a new board with this bill. 1Instead, we
are expanding jurisdiction of en existing board, the Board
of Personnel Appeals. This board is a five-member board
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appointed by the governor which meets one day each month,
usually, depending upon work load. It currently hears
appeals on collective bargaining matters, classification
appeals for state government employees, and grievances for
employees in the Departments of Highways, Fish, Wildlife and
Parks. There is a slight fiscal impact with this bill --
$3,000 each year of the biennium to provide for a two-day
meeting of this board. Currently our budget has funds for
them to come in for a one day meeting. If this bill passes,
we need an additional $50 per diem for each of them for a
second day meeting. This amount of money, the fiscal
impact, has been tentatively approved by our budget
subcommittee and the full house appropriations committee
will probably deal with it this evening.

One of the reasons we bring this bill forth at this time is
because of our experience with the workers' compensation
mediation program. Because we are resolving about 67% of
the cases in mediation, we feel that the parties are really
willing to make an effort to resolve disputes at a lower
level. We would appreciate a do pass recommendation for
this bill,

FENDERSON, proponent. We are here to support this
legislation with two amendments because we believe overall
the legislation being presented to you is very needed
legislation to clarify the rights of employees in the state
of Montana and the employers on wage claims. It also
clarifies how the whole process works and makes it easier on
both sides.

We believe there are two items in the bill that should be
looked at. First, in Section Two, Line 14 where it says
"commissioner determines," we prefer the language "the
department determines." On Page 4, Section 5, I have talked
to the sponsor and I have talked to the department and it is
my understanding that the labor commissioner is in agreement
with this also, that Section 5 could be deleted in its
entirety. It is really not a necessary item and may put too
much power in the commissioner. As you go through Sections
2, 3 and 4, the steps of how wage claims are going to be
handled and the process are laid out. Then it gets down to
Section 5 and the commissioner could actually turn around
and change all those. We don't think that is necessarily
good law.

With those two changes we would certainly encourage you to
give a do pass to SB 276.

JIM MURRY, proponent. We support SB 276 with the amendments

mentioned.

JAMES TUTWILER, proponent. We support SB 276. The bill promotes

due process and informality. It should reduce litigation
and attorney involvement; therefore, it should reduce cost.



HOUSE COMMITTEE ON LABOR AND EMPLOYMENT RELATIONS
March 9, 1989
Page 4 of 18

It seems fair to employer and employee alike and for these
reasons we recommend that the committee vote a do pass to SB

276.

Testifying Opponents and Who They Represent:

None.

Opponent Testimony:

None.

Questions From Committee Members:

SIMPKINS: Question for Bob Jensen. Do you understand these
amendments that were proposed and do you agree with thése?
One was to delete the word "commissioner" and say
"department" on Line 14, Page 2.

JENSEN: We don't think these changes have any significant
bearing on the bill,.

SIMPKINS: 1In the definition it says the commissioner is the
department, in a way, doesn't it? He is the head of the
department.

JENSEN: The commissioner is the head of the department.

SIMPKINS: Why the recommendation to delete Section 5 in its
entirety on page 4, starting at line 6 through line 14?

JENSEN: Section 5 was discussed when this bill went through the
senate and there was a question about whether there should
be continuing jurisdiction of the commissioner. This
language is very similar in Section 5 to what we now have in
the unemployment insurance law. There have been occasions
when the commissioner has been asked to recall a case for
some reason or other to make a correction in it., If Section
5 were deleted it wouldn't make that much difference because
if we put the board in the process we hope those technical
kinds of things could be corrected at the board level as
well. I don't see it as that significant to the bill.

Closing by Sponsor:

SEN. BLAYLOCK: I close.

HEARING ON SB 202

Presentation and Opening Statement by Sponsor:

SEN THAYER: Before the session started I was contacted by the
operator of the Showdown Ski Area and he told me about this
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bill that the Montana Ski Area Association was going to try
to propose in this session. The purpose of this bill is to
allow seasonal employees to work 56 hours a week without
overtime pay at one and one-half times the hourly wage. It
basically provides the same exception to the state overtime
provisions for seasonal business that federal law provides
to the federal overtime law. It is broader than just ski
areas as it applies to other amusement, recreational, or
educational enterprises operating on a seasonal basis. To
qualify, they must either operate less than seven months
during a calendar year or two months during any six-month
period of the previous year and earned only one-third of
what it earned in the other six months of that year.

An employee who works more than 56 hours in a work period
must be paid overtime at one and one-half times his hourly
wage. In the Senate we had a hearing where labor people
came and testified against it, but we had the ski area
representatives along with employees that were there to
testify in favor of the bill. I understand that since then
there are a lot of employees who are now here to testify
against the bill,

Testifying Proponents and Who They Represent:

PAT MELBEY, Montana Skiers Association.

TERRY ABELIN, Manager of Bridger Bowl Ski Area.
KEVIN TAYLOR, Great Divide Ski Area.

GERALD SOLBERG, Showdown Ski Area.

PETER PITCHER, Discovery Ski Area.

Proponent Testimony:

PAT MELBEY, proponent. We thought this was a good bill. There
are many area employees who are in favor of the bill and who
would like to see it pass. As you can see, there are
obviously a number of them who would like to see it killed.
We do think the bill has merit and we would like you to
favorably consider it.

As Sen. Thayer has explained, the exception in this bill
started out being identical to the exception in the Federal
Fair Labor Standards Act. There was an amendment made to it
in the Senate Business Committee where religious or non-
profit educational centers were deleted because nobody knew
for sure what those were and we didn't have any problem with
that. I know that my friend, Don Judge, was concerned about
the broad nature of this bill as it referred to amusement
and recreational establishments. We have never had any
support for this bill from any other recreational
establishments other than ski areas. We wouldn't have any
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problem if the committee wanted to restrict this to that one
recreational type of facility, ski areas.

There was another amendment put in by the Senate Business
Committee to require the employer to advise the employee at
the time of hiring about the exemption.

There are basically two exemptions at the federal level that
apply to ski areas. Both of them allow employees in ski
areas to work 56 hours a week without being paid overtime at
time and a half. This would comport with those exemptions
in the federal law and would allow the Montana ski areas to
operate that way. We also want to advise the committee that
most of the states surrounding us comport with the federal
law and allow employees of ski areas to work extra hours
without the overtime pay. Many of our ski areas are in
direct competition with those ski areas in other states and
we would simply like to have the same type of an exception.

If you look through the section that is being amended you
will note there are all kinds of exceptions to the overtime
pay for such individuals as deputy sheriffs, police
officers, fire fighters and many other people who work in
similar fields.

I urge the committee to give a favorable do pass to this
bill.

TERRY ABELIN, proponent. Read from written text, attached hereto
as Exhibit #1.

KEVIN TAYLOR, proponent. Our employees typically have summer
jobs scheduled; however, there are inactive periods in the
spring and fall between ski season employment and their
summer employment. These people would prefer to make as
much money as possible when the work is available during the
short ski season. Most jobs at the ski area require a good
deal of technical training. The operation of aerial chair
lifts, the rescue of injured skiers, and even the setting of
ski bindings, cannot be done in a casual manner and we don't
want it done so. If we have to cut that work week off at 40
hours we will have to hire extra part time help to fill in
those critical positions. We cannot afford to pay overtime
rates. Part time help is generally only available on
weekends. That is the very busiest time we have when we
have to do our job with big crowds and difficult
circumstances. We do not feel we want less trained, part
time help doing the work during those critical times.

I submit to the committee a petition from all our full time
hourly employees requesting your support of this
legislation. (Attached hereto as Exhibit #2).
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JERRY SOLBERG, proponent. I work at the Showdown Ski Area as a
lift operator supervisor and I also run the rental shop. I
just want to emphasize everything that everybody before me
has said is true. It does save on training costs if we can
hire fewer employees. The problem I seem to have is that I
train quite a few 1lift operators and hire only 12. Then 1
pray that eight of them can sit around and do nothing but be
available in case one of my full time employees gets sick.

PETER PITCHER, proponent. I am the owner and operator of the
Discovery Ski Area, which is west of Anaconda. It is a
fairly small ski area. We have about 25 hourly employees
and we have the same problems as both Showdown and Great
Divide have. A lot of our employees don't get enough time.
Their schedules end around 33 to 34 hours per week because
we just can't afford to pay overtime. ’

One of the apparent problems is that there is an adverse
relationship in some areas with their employees. I don't
think we have that and I think that our employees would be
in favor of this bill. They would make more money during
ski season and I know I am in favor of it and I hope you can
support it.

Testifying Opponents and Who They Represent:

REP. BEN COHEN, Representative from Whitefish, Montana.
JIM MURRY, Montana State AFL-CIO.
JAY PHILLIPS, Bridger Bowl Ski Area Employee.

KELLY IRVINE-FRADIANNI, Employee of the food service at Bridger
Bowl.

SCOTT GILL, Assistant Patrol Director at Bridger Bowl Ski Area.
BOB HEISER, United Food and Commercial Workers.

SHELBY KUENNIG, Employee of Big Sky of Montana.

NADIEAN JENSEN, Executive Director of Montana Council #9, AFSCME.
DICK BLUM, Assistant Lead Grooming Operator at Bridger Bowl.
MICHAEL FRADIANNI, Concerned Citizen.

VELMA MCMEEKIN, Member of the Board of Directors of the Bridger
Bowl Ski Area.

MONICA STENZHORN, Employee at the Bridger Bowl food service.
DEAN BRANDT, Ski Patrolman at Bridger Bowl.

BRIAN STEVENS, Lift Operator at Bridger Bowl.
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MARK O'KEEFE, Rep. House District 45, Central Helena and the
community of Unionville.

CLARENCE SERFOSS, Ski area employee.

Opponent Testimony:

REP. BEN COHEN, Representative from Whitefish, which is the home
of the Big Mountain. Big Mountain and its various lessees
have well over 500 seasonal employees. I think you would be
doing a great injustice to them if you were to cut their
wages. I would like to point out that I have a season pass
at the Big Mountain. In 1980 my season pass cost $186 and
in 1988 my season pass cost $355. Minimum wage hasn't gone
up at all in that time. They have improved the area
considerably and attracted a lot more people. They are
competing with Canada and the Canadians tell me they pay $21
American for a chair lift pass, compared to the $32 Canadian
they would have to pay at Lake Louise, Banff, or Sunshine.
They consider it a bargain, coming to the States. The ski
area is packed. We are doing real well and I wish all the
ski areas in Montana were doing as well, but this is not the
way to improve the lot of the ski areas. Don't put the
burden on the backs of working men and women. If I had the
time I could tell you about a number of other abuses of
employees and disappearance of tips and other things that go
on in some of these ski areas. Please, don't pass this
bill.

JIM MURRY, opponent. Read from written text attached hereto as
Exhibit #3.

JAY PHILLIPS, opponent. I have been at Bridger Bowl Ski Area for
six years and I am the lead operator on the grooming shift.
and I represent the wishes of at least 100 employees, both
middle management and people like myself who are only
seasonal there, against the passing of SB 202. (Written
testimony of Jay Phillips attached hereto as Exhibit #4;
petitions from employees at Bridger Bowl Ski Area attached
hereto as Exhibit #5.)

KELLY IRVINE-FRADIANNI, opponent. Read from written statement
attached hereto as Exhibit #6.

SCOTT GILL, opponent. I am representing the majority of the ski
patrol. Read from written statement attached hereto as
Exhibit #7.

BOB HEISER, opponent. Most of the reasons have already be voiced
as to why this is a bad bill and I ask you to oppose it.

SHELBY KEUNNIG, opponent. Read from written statement, attached
hereto as Exhibit #8. Submitted petitions from employees at
Big Sky Ski Area, attached hereto as Exhibit #9.
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NADIEAN JENSEN, opponent. I rise in opposition to SB 202. At
this point it does not touch the people I represent, but
with the wrong interpretation of recreation it certainly
could come in and cause disruption in city parks, city ice
skating rinks, city swimming pools, our recreation people.
I ask you to oppose SB 202.

DICK BLUM, opponent. I am against SB 202. As Mr. Abelin said,
the machine we run cost $150,000+, which needs experienced
operators to maintain and operate. Why deny us a fair wage
to handle such a responsibility?

MICHAEL FRADIANNI, opponent. Submitted written testimony,
attached hereto as Exhibit #10. )

VELMA McMEEKIN, opponent. I am in an in-between position. I am
here as a director of the ski area and I have a
responsibility to look at the bottom line. I feel as
employers we have a responsibility to our employees to treat
them with the respect they deserve. Our employees do not
deserve to be exempted from the protection of the law which
governs labor in the state of Montana. I feel they should
not be exempted and do not recommend passage of SB 202.

MONICA STENZHORN, opponent. I agree with the previous testimony
and am turning in my written statement. (Her written
testimony attached hereto as Exhibit #11).

DEAN BRANDT, opponent. I oppose this bill very strongly. I
think it is morally unjust.

BRIAN STEVENS, opponent. I agree with the previous statements
and wish to add a few of my own., I am opposed to SB 202 for
the following reasons: this bill would affect all seasonal
and recreational employees in Montana, which is a
significant portion of the employees in the state. I
personally do not receive over 40 hours in a week. By
eliminating overtime pay for hours worked between 40 and 56
hours, it is probable that workers such as myself would be
required to work more hours each week. At the wage we make,
most of the 1ift employees either have to rely on other
income from other seasons, or they are there to ski. It is
not worth it to them at $4.50 or $5.00 an hour to work over
40 hours a week unless overtime compensation is there.

I would also like to speak on behalf of the Bridger Patrol.
I have talked persocnally with many of the patrolmen and
their feelings about not receiving any benefits. Many of
these people have families, they are trying to buy homes,
and they make a career out of patrolling. They rely on
overtime pay to make their jobs feasible. These people are
responsible for the safety of the public in the third most
prone avalanche area in the country. Special and technical
knowledge is required to do that job safely. If they are
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going to work more than 40 hours they need to be
compensated. 1In fact, they do need to work more than 40
hours a week to be familiar and constantly updated with the
problems in avalanche control.

(Submitted an outline of his testimony, attached hereto as
Exhibit $12).

O'KEEFE, opponent. I think I am the only member of the
legislature who has ever worked as a ski 1lift operator,
skied sleds and is a qualified EMT and gone through a lot of
the training that these people have. I couldn't resist
closing for the opponents. I do sympathize with Kevin
Taylor and some of the other small operation businessmen out
there, the people who are running the smaller areas who-do
serve the local communities. I sympathize with my
constituents who signed the list supporting this bill who
work in those small areas, but I really do view this bill as
a real attack on the people in the seasonal industry. I
have been following its progress as it went along and I
noticed in the Senate that they amended page 7, lines 19
through 21 to say that this is okay that we give these
people no overtime provisions if the employer advises the
employee of the exemption at the time of the hiring.

I worked seasonally at Big Mountain in 1976, 1977 and 1978
and I'll tell you that at that time there were probably
about 325 employees up there. We were lucky enough to be
hired by Big Mountain Inc. from a pool of about 1,500
applicants at. This provision that the Senate added doesn't
give these employees any protection, if the employers tell
the employees that they have a choice, either work up to 56
hours with no overtime or we give the job to somebody else.

As a lift operator back in 1977, I was one of the highest
paid people at Big Mountain -- I made a whopping $4.35 an
hour and worked a 48-hour week. There are people up there
who were doing that job then and are still doing that job,
and raise families on that money. They are being paid a
little better now. They have other seasonal jobs and they
count on that income during the winter. Those ski patrolmen
who have been there 8, 10, 12 years and those 1lift operators
and groomers, pay their mortgages. That is built into their
way of life and any change like this would severely impact
that small number of residents who are year around, but
seasonal employees in that community.

CLARENCE SERFOSS, opponent. I have worked in the ski industry

for 27 years at six different ski areas. (He told about
work conditions, etc. from when he first started in the
industry to the present).

With that I would like to express my hope that you will not
exempt recreational and seasonal employees by passing this
bill.
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Questions From Committee Members:

RICE: Question for Mr. Melby. Just for clarification, would not
this bill exempt these employees not only from the
requirements regarding overtime, but also state law
regarding minimum wage?

MELBY: No, it doesn't. If you look about half way through there
are basically two sections Rep. Driscoll just pointed out to
me, page 3, line 5, subsection (2), says the provisions of
39-3-405 do not apply to it and that is the section that
deals with overtime.

KILPATRICK: Question for Melby. There seems to be a real
disagreement here with employees and employers. Have you
ever thought of having a collective bargaining unit and
working with them. Maybe this is the answer and you guys
could arrive at something that would be workable.

MELBY: I am a lawyer here in town and I lobby for the ski areas
association, but I don't know if there has ever been a
successful attempt to organize seasonal employees in ski
areas any place in the country. That certainly is an option
that any group of employees can pursue., I agree with you,
there certainly is some disagreement here.

SIMPKINS: Question for Abelin. On your ski patrols are they
averaging more than 40 hours a week now?

ABELIN: Normally the full time ones do, yes.

SIMPKINS: What do the full time ones average?

ABELIN: The full time employees, probably close to 48 hours.
SIMPKINS: How about your part time ski patrollers?

ABELIN: They normally work weekends and I think it is about 16
to 20 hours.

SIMPKINS: Do you know if these people take other part time jobs
in addition to working for you on the weekends?

ABELIN: I think most of my part time ski patrol people have full
time jobs,

SIMPKINS: Then as far as your knowledge is concerned, we're not
talking about displacing people from jobs if some of your
people work more hours then?

ABELIN: No, as far as I am concerned it is not a mandatory 56
hours, I think that is an option.
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Closing by Sponsor:

THAYER: After hearing all the opponents to this bill, I hope it
doesn't mean that I have to quit skiing at any of the ski
areas around here. 1I have been skiing for about 25-30
years. I quess I wouldn't have carried this bill if I had
known there were a lot of people working in the ski industry
who were getting overtime and were working over 40 hours.

It was reported to me that the ski areas are not now paying
overtime and many of the employees, particularly in the
small areas, only work short shifts like four 8-hour days or
three or four 8-hour days and they are using two people to
fill out the whole shift. The employees themselves are the
ones who requested this, so that is why I am carrying the
bill. .

I was not aware that there are areas that are getting all

this overtime anyway. We did try to amend into the bill in

the Senate that the employees would have to agree to this
beforehand. We were trying to make it equitable for both
parties. So my carrying the bill was to try to accommodate
these people who are only getting in 20 or 30 hours a week
and they would rather get in more hours.

I hope that people don't think that just because there is a

bill in here that they don't like, that we are all against
them. With that I will close.

HEARING ON SB 218

Presentation and Opening Statement by Sponsor:

SEN. THAYER: This is a bill I am carrying at the request of the
Division of Workers' Compensation.

This bill is intended for the Division of Workers'
Compensation. They have initialed jurisdiction of requests
by injured workers to extend the time allowed to file a
claim. Because the workers' comp court and the supreme
court have eroded this jurisdiction, the law needs to be
clarified to put it back where it belongs, at the division.
As it stands today, claimants have to go to both the
division and the workers' compensation court to get an
extension of claim filing time, thus creating unnecessary
delays. SB 218 clarifies three areas where the division has
jurisdiction; (1) cases where the claimant knew about the
disability but didn't know it would be disabling; (2) cases
where the claimant didn't know about a disability, but it
manifested later than the claim filing time; and (3) cases
where the claimant was misled or not otherwise given due
process by his employer or insurer so the claimant failed to
file a claim.
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List of Testifying Proponents and What Group They Represent:

BILL PALMER, Interim Administrator at the Division of Workers'
Compensation.

GEORGE WOOD, Executive Secretary of the Self Insurers
Association.

MICHAEL SHERWOOD, Legislative Council for the Montana Trial
Lawyers Association.

JACQUELINE TERRELL, American Insurance Association.
JIM MURRY, Executive Secretary of the Montana State AFL-CIO.

Proponent Testimony:

BILL PALMER, proponent. Read from a written statement which is
attached hereto as Exhibit #13.

GEORGE WOOD, proponent. We rise in support of this legislation
and ask that you give it a do pass.

MICHAEL SHERWOOD, proponent. SB 218 was part of a package of
bills submitted by the division for review. I might note
that the workers' comp court reviews the equitable estoppel
notion and what this bill does is allows the division to
make that decision rather than the court. We support this
bill as a part of the package that was submitted by the
division.

JACQUELINE TERRELL, proponent. The American Insurance
Association supports this legislation.

JIM MURRY, proponent. We support SB 218.

List of Testifying Opponents and What Group They Represent:

None.

Opponent Testimony:

None.

Questions From Committee Members:

DRISCOLL: Question for Bill Palmer. What is "C?" Can you give
me an example?

PALMER: Equitable estoppel is kind of a fancy legal name that
means you have been prevented from doing something.

WHALEN: Question for Bill Palmer. 1Is the determination of
whether or not the time limit is going to be waived an
additional 24 months made by the workers' comp court?
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PALMER: If equitable estoppel or latent injury happen to be the
reasons, the division can only waive for lack of knowledge.
Those three really tie together and what we would like to do
is have the authority to put the other two criteria into the
bill so we can go ahead and make that determination so the
claimant doesn't have to go to the court to get those other
two issues resolved. If it becomes an issue with them, they
can still go to the court, but we feel if there is no
question about it we can resolve that filing time at the
division without unnecessary delays and they can go to the
court.

WHALEN: That is a factual determination, I take it.

PALMER: Yes, and we would hold a hearing or something like that
on it to make that determination.

WHALEN: Factual determinations before the workers' compensation
court cannot be tried anew, I take it. Those things are
fixed once the division makes a factual determination, is
that correct? What I am getting at is, does the workers'
compensation court right now have jurisdiction to alter or
amend factual determinations, or are they fixed at the
division level at the present time so the only thing that
the workers' compensation court can review is any legal
errors that occurred.

PALMER: I can't address that. I think they can determine new
evidence and they don't have to go on the record.

WHALEN: Question of Mr. Sherwood. What is the factual
determination as set by the division. Does that tie the
hands of the workers' compensation court from disturbing
that factual determination and is the workers' compensation
court limited at the present time to determining issues of
law or errors of law or procedures of law that were followed
by the division?

SHERWOOD: When we discussed this matter, as I understand it,
what would happen is if there was a need for some sort of
evidenciary hearing, it would be held at the division level
and would be considered a Montana Administrative Procedure
hearing. Under the rules of the Montana Administrative
Procedure, when a court reviews the factual determinations
made by a hearings officer those facts are presumed and I
don't believe that the court can go outside of the record.

Closing by Sponsor:

THAYER: 1If you act favorably on this bill, I would like to leave
the file and maybe Rep. Driscoll would like to carry it.
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HEARING ON SB 278

Presentation and Opening Statement by Sponsor:

SEN.

THAYER: SB 278 is introduced at the request of the
governor. It establishes a self-insurers guarantee fund to
provide for payment of claims under the workers'
compensation and occupational disease acts of private self-
insured employers who become insolvent and fail to pay
claims,

It provides for:

l. A board of directors originally appointed by the
governor and subsequently elected by members of the fund-to
administer the fund.

2, The fund to adopt by-laws necessary to administer the
fund for a mechanism for payment of claims of private
insolvent self-insurers who are unable to and fail to pay
claims under the workers' compensation and occupational
disease acts.

3. That all private self insurers belong to the fund as a
condition of self insurance.

4. Creating the fund by requiring an initial payment of
$1,000 from each private self insurer.

5. Assessment of fund members of a pro-rata share of the
amount necessary to carry out the purpose of the act, not to
exceed in any calendar year 5% of the compensation paid in
the previous calendar year.

6. Consultation and cooperation between the fund and the
division of workers' compensation in the approval of private
employers for self insurance and in payment of the claims
that become the responsibility of the fund.

7. The mechanism for reimbursement to the fund for payments
made on behalf of a private self insurer.

8. Reports on the financial status of the fund be made to
the division of workers' compensation and to fund members.

9. BAn effectivedate to allow the necessary provisions of
the act to be accomplished in a timely manner.

In 1985, when Rep. Driscoll and Smith and I all served on
the governor's advisory council, it came up at that time the
need for creation of such a fund. This need resulted from
the fact that several years ago in Billings, a company that
had a self-insurance plan became insolvent. It had injured
workers who were left without any means of recovery. We
feel that if we are going to allow people to operate out of
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the normal workers' compensation plans and provide their own
coverage under a self-insurance program, that they provide
this kind of protection for injured workers in the future.

List of Testifying Proponents and What Group they Represent:

GEORGE WOOD, Executive Secretary of the Self Insurers Associatio
n.

BILL PALMER, Interim Administrator of the Division of Workers'
Compensation.

MICHAEL SHERWOOD, Legal Council for Montana Trial Lawyers
Association.

JIM MURRY, Executive Director of the Montana State AFL-CIO.

Proponent Testimony:

GEORGE WOOD, proponent. This bill affects two groups of people:
self-insured employers in Montana, and claimants, injured
workers, who worked for those self-insured employers. This
bill provides that in the event a self-insured employer
becomes insolvent and fails to pay his claims and the surety
required by the workers' compensation division is used up,
the self insurers operating in Montana must assess
sufficient funds to see that those benefits are paid. It
was the self insurers' answer to the problem at Great
Western in Billings where, though it hadn't happened before
and we hadn't felt the need for the self insurance, because
in the 74 years of the plan we have never had a self insurer
go broke and leave people without benefits. We felt it was
better if we do this and set up a fund in which we would be
responsible for paying for those benefits. It sets that up
in the bill and we hope that you will report a do pass.

BILL PALMER, proponent. Read from prepared statement which is
attached hereto as Exhibit #14.

JIM MURRY, proponent. We support this legislation. We feel it
is an important protection for workers and urge your
support.

List of Testifying Opponents and What Group They Represent:

None.

Opponent Testimony:

None.

Questions From Committee Members:

O'KEEFE: OQuestion of Driscoll. Are we getting in the same
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situation here, Jerry, as we did with Francis Bardanouve's
bill on taxation on the insurer's guarantee?

DRISCOLL: No, I checked that out very carefully. They don't pay
premium tax in the first place, so there is no way they can

take a deduction against premium taxes.

Closing by Sponsor:

SEN. THAYER: I just thank all of you for the good hearings you
have given me on all these bills today and your courtesy.

DISPOSITION OF SB 202 -
Motion:
Rep. Pavlovich moved that SB 202 be TABLED:
Vote:
Unanimous vote to TABLE SB 202.
DISPOSITION OF SB 218
Motion:
Rep. Driscoll moved DO CONCUR in SB 218.

Vote:

Unanimous vote DO CONCUR in SB 218.
DISPOSITION OF SB 276

Motion:

Rep. Whalen moved DO CONCUR in SB 276,

Amendments presented.

Discussion:

SIMPKINS: Question of Legal Counsel. Do we have a problem here
as far as removing this section 5?2 By saying "continuing
jurisdiction,” we are expanding jurisdiction here and does

this effect the bill in any way legally by allowing the
department to maintain jurisdiction?
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McCLURE: Since they already have jurisdiction, you are not
creating anything that they didn't have before.

Vote:
Unanimous vote to PASS the amendments.
Motion:
Rep. Whalen moved DO CONCUR SB 276 AS AMENDED.
Vote:
Unanimous vote to DO CONCUR IN SB 276 AS AMENDED. .
Rep. Driscoll will carry the bill in the House.
DISPOSITION OF SB 278
Motion:
Rep. Whalen moved DO CONCUR IN SB 278.

Vote:

Unanimous vote to DO CONCUR IN SB 278.

Rep. Smith will carry the bill in the House.

ADJOURNMENT

Adjournment At: 4:50 P.M.

REP. ANG%f? RUSSELL, Chairman

AR/MO
5509.MIN
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STANDING COMMITTEE REPORT

March 10, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Labor and Employment
Relations report that Senate Bill 218 (third reading copy --
blue) be concurred in .

W
N

Signed:

Angela Russell;vchéifman

[REP. DRISCOLL WILL CARRY THIS BILL ON THE HOUSE FLOOR]

-, ;"

561214SC.HBV
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STANDING COMMITTEE REPORT

March 13, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Labor and Employment
Relations report that SENATE BILL 276 (third reading copy --
blue) be concurred in as amended . I

Signed:

Angela Russell, Chairman

[REP. DRISCOLL WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendments read:

1, Page 2, line 14,

Strike: "commissioner®
Insert: "department"”

2. Page 2, line 14 and line 15.
Strike: "he™ in both instances
Insert: "it" in both instances

3. Page 4, lines 6 through 14,
Strike: section 5 in its entirety
Renumber: subsequent sections

4. Page 5, lines 15 and 18.
Following: "2"

Strike: ","

Insert: "and"

Following: "3°"

Strike: ", and 5"

s

580914SC.HBY



STANDING COMMITTEE REPORT
March 10, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Labor and Employment'
Relations report that SENATE BILL 278 (third reading copy -~
blue) be concurred in .

Signed: NIVt o gauégji%;
Angela Russell, Chairman

-

[REP, SMITH WILL CARRY THIS BILL ON THE HOUSE FLOOR]

A
| 2
561215SC.HBV
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Ski
BRIDGER

LABOR AND EMPLOYMENT RELATIONS COMMITTEE TESTIMONY 3/9/89

All but one of Montana's ski areas are located on National Forest lands.
Federal law allows seasonal récreational facilities with a federal contract

(permit) the option of not paying overtime for up to 56 hours per week.

No summer services are offered at all but two Montana ski areas. All -

income must be generated during the three to four month operating season.

Our customers are mostly Montanans looking for enjoyment, one of the

reasons they have elected to stay in Montana.

We all operate on the most cost effective basis we can in order to offer
skiing at reasonable prices. Montana would be in better shape financially
if we were the only industry effected by increased insurance costs and
related operational cost increases, but I know you have all had the same

problems.

When operating a seasonal business we must do so in a financially sound

manner during that period of time, as it's the only season we have.

Labor is a major portion of our service related business. Control of

labor costs is an important factor to employees and management as well.

Because we operate seven days a week, holidays included, we have a

constant struggle with keeping employees at 40 hours per week.

Why don't we accept the problem and pay the extra money earned and not
complain? Every extra dollar we pay in overtime translates to higher

ticket prices.

The legislature is attempting to control costs, and so are we. Our
business does not operate from 8:00 AM to 5:00 PM, but in most cases

20 hours per day.

Employees' scheduled days of work are often 9 hours or more. A four day

work week is common in order to avoid overtime. If given the opportunity

15795 Bridger Canyon Rd.  Bozeman, Montana 59715  406-586-2787  1-800-223-9609
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they would often rather work five or six days per week.

Seasonal employment is difficult at best. The opportunity for these 2 o‘ez
employees to work only one job and make the best living they can in

Montana is up to you.

As costs continue to rise, overtime is going to become a thing of the

past.

At this time we have two departments, ski patrol and grooming that normally
get overtime, Bridger Bowl has an avalanche problem which causes longer

than normal patrol working hours.

Grooming machines cost $150,000 and it is cost effective to have qualified

operators. .

Of our 190 plus employees, about 25 will lose overtime pay, and 150 will

have the opportunity to make a better living.

The bill copies federal law. Our concern is only with qualifying ski areas.
If there is a concern about other businesses taking advantage, then let's

change it to only address ski areas.

We are small potatoes compared to Colorado and Utah resorts, but skiing
is an important winter recreation for thousands of Montanans, and a large

economic factor during the winter tourism season.

We are affordable and typically Montanan in nature. Let's keep it that

way as long as possible.

Thanks fer your Consz:;;%§ZEf;

Terry Abelin
General Mangger

TA:so
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Box 1176, Helena, Montana

JAMES W. MURRY ' ‘ 2IP CODE 59624
EXECUTIVE SECRETARY 406/442-1708

Testimony of Jim Murry before the House Labor and Employment Relations
Committee on Senate Bill 202, March 9, 1989

Madam Chair and members of the Committee, for the record, I am Jim Murry,
Executive Secretary of the Montana State AFL-CIO, and am here today to

oppose Senate Bill 202 which would exclude employees of amusement and -
recreational establishments from overtime compensation.

This bill purports to be a simple amendment to bring Montana law into line
with federal wage and hour law. However, it goes far beyond. This legis-
lation could force certain employees to work up to 16 more hours a week
before they are eligible for overtime pay. Although this bill would seem
to limit its application to amusement and recreational establishments, the
definitions contained in it are unclear and could be broadly construed. A
broad construction of the definitions would threaten the potential earnings
of literally thousands of Montana workers. The bill defines seasonal as
any recreational or amusement business that operates for seven or fewer
months yearly or whose revenues in one six month period are no more than
one third of its revenues in the other six month period. This could be
applied to hotels, restaurants, recreational equipment sales and service,
novelty stores, RV sales and service, boat and marine equipment and the
like.

As we read this bill, we believe that it's provisions could apply to em-
ployees of just about any business engaged in tourism which could be deemed
recreational. Such a broad definition would establish an enormous overtime
exemption for one of Montana's largest industries, an industry to which the
state has made a strong financial commitment through travel promotion
expenses and the bed tax.

We are also concerned that this bill could affect students who are already
allowed to work up to 48 hours per week at amusement and recreational
businesses which provide them with room and board. If Senate Bill 202 is
enacted, those students would be required to work up to eight more hours
per week, and they could also lose their room and board.

The greatest effect of this legislation 1ikely will be on workers who can
least afford it -- men and women employed in the service and trade sectors
of our economy. Those workers are the lowest paid and the most likely to
receive no health insurance or other benefits. These sectors of our econo-
my are also predicted to provide two-thirds of the job growth anticipated
by 1995.



Statistics show that personal income in Montana is far below the national
average, that hourly wages and weekly paychecks are decreasing in some
sectors and that Montana workers in almost all sectors of the economy are
losing ground to inflation. Forcing them to work longer hours without
adequate compensation is not going to improve Montana's gloomy economic
picture. Simply adding more workers to the class of the working poor,
which this bill would do, is a step in the wrong direction.

Significant economic growth that will benefit working men and women is
simply not going to happen if we continue to make more and more people work
for low wages that are not keeping pace with inflation. Longer hours will
not benefit workers or stimulate the economy.

The 40 hour work week was established in part as a safety measure. Eight
hour shifts five days a week have been determined to be a safe work sched-
ule for employees who sometimes are required to operate dangerous equip-
ment. Seasonal employees forced to work up to 16 hours per week over that
established safe level may be jeopardizing their own safety, the safety of
their fellow employees and the public's safety. ’

When workers are asked to give even more of themselves and their time, they
have a right to expect that sacrifice to be recognized in their paychecks.
We strongly urge you to vote against Senate Bill 202.

Thank you.
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We, the employees of Bridger Bowl are strongly opposed
- to Bill # 202. We recommend the bill not be passed for reasons
of: financial stress on employees, and lack of compensation
for work done beyond the call of duty. Forty hours is normal
work load in the other 49 states.
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We, the employees of Bridger Bowl are strongly opposed
to Bill # 202. We recommend the bill not be passed for reasons
of: financial stress on employees, and lack of compensation
for work done beyond the call of duty. Forty hours is normal
work load in the other 49 states.
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We, the employees of Bridger Bowl are strongly opposed
- to Bill # 202. We recommend the bill not be passed for reasons
of: financial stress on employees, and lack of compensatlon
for work done beyond the call of duty. Forty hours is normail
; work load in the other 49 states.
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We, the employees of Brid

to Bill # 202.
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ger Bowl are strongly opposed
We recommend the bill not be passed for reasons

of: financial stress on employees, and lack of compensation

for work done beyond the call of duty.

Forty hours is normal

work load in the other 49 states.
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We, the employees of Bridger Bowl are strongly opposed
- to Bill # 202. We recommend the bill not be passed for reasons
of: financial stress on employees, and lack of compensation
for work done beyond the call of duty. Forty hours is normal
work load in the other 49 states.
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We, the employees of Bridger Bowl are strongly opposed

to Bill # 202. We recommend the bill not be passed for reasons
of: financial stress on employees, and lack of compensation
for work done beyond the call of duty. Forty hours is normal
work load in the other 49 states.
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the employees of Bridger Bowl are strongly opposed
We recommend the bill not be passed for reasons

financial stress on employees, and lack of compensation
for work done beyond the call of duty.
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DIVISION TESTIMONY wp_ SO 22U L
SB 218

Waiver of Filing Time--Equitable Estoppel--Latent Injury

Under current law, the Division can only waive the 12 month
time for filing a claim if the claimant can demonstrate a reasonable
lack of knowledge of the disability. It should allow the Division
to consider cases where the disability is not immediately apparent
or where the claimant has been prevented for some reason from filing
a claim.

SB 218 gives the Division the authority to consider the
possibilities of latent injury or equitable estoppel, thus relieving
the injured worker from having to make these arguments only to the
Workers' Compensation Court.

The Division believes this amendment is necessary in order to
decrease the lag time a claimant may encounter when a waiver of the
filing time is requested.

This section of law only affects the filing of a claim. It
is still up to the insurer to accept or deny liability.

We ask that you pass a concur recommendation.

M/ﬂfw/

WILLF¥AM R. PALMER
Interim Administrator
3/9/89
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DEPARTMENT OF LABOR & INDUSTR‘_},.!B‘_LQ_"!Z‘.zL

DIVISION OF WORKERS’' COMPENSATION

MARGARET "PEG” CONDON BLDG}-i
NCE GULC
TED SCHWINDEN, GOVERNOR 580. LAST CHANC

—— STATE OF MONTANA

HELENA, MONTANA 59601 i

DIVISION TESTIMONY
SB 278

Create a SELF-INSURERS Guarantee Fund

This legislation will establish a means by which Plan I
self insurers will bind themselves in order to guarantee payment to

injured workers in the event a Fund member is unable to meet its
workers' compensation obligations.

This bill is not a substitute for current law governing
self insurers. Only those employers who meet the current financial
requirements are allowed to self insure. Hopefully, there will
never be a need to use the Fund. However, as we have seen,

self insurers occasionally become insolvent and unable to meet their
workers' compensation obligations.

L
-

The provisions of this bill generally meet the model y
legislation provisions to establish a guarantee fund by the National ‘

Council of Self-Insurers and the International Association of
Industrial Accident Boards § Commissions.

The Division and Department of Labor support his bill. ;

WilYiam R. Palmer %
Interim Administrator
Division of Workers! Compensation

2/3/ 85 ﬁ
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HOUSE LABOR & EMPLOYMENT RELATIONS COMMITTEE
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