MINUTES
MONTANA HOUSE OF REPRESENTATIVES
51st LEGISLATURE - REGULAR SESSION
COMMITTEE ON HUMAN SERVICES AND AGING
Call to Order: By Stella Jean Hansen, Chairman, on March 3, 1989
at 3:00 p.m.
ROLL CALL
Members Present: All ,
Members Excused: None.
Members Absent: None
Staff Present: Mary McCue, Legislative Council
Announcements/Discussion: None
HEARING ON SB 340

Presentation and Opening Statement by Sponsor:

Senator Williams stated that this bill was an act to revise
and continue the certificate of need laws; to exempt
hospitals from certificate of need requirements in certain
circumstances; and providing an effective date.

Testifying Proponents and Who They Represent:

Rep. Bob Marks

Jim Aherns, Montana Hospital Association

Rep. Dave Brown

Richard Brown, Liberty County Hospital

Hollis LeFever, M.D.

Jerry E. Jurena, Trinity Hospital

Sandra Erickson, Montana Associated Physicians
Grant Winn, Missoula Community Hospital

Jerry Beaudette, Sheridan Memorial Hospital

Ed Sheehy, National Association of Retired Persons
Lawrence McGovern, Montana Associated of Physicians
James T. Paquette, St. Vincent Hospital and Health Center
Jerry Loendorf, Montana Medical Association

John Guy, St. Peter's Hospital

Jack Casey, Shodair Hospital

Proponent Testimony:

Rep. Bob Marks stated that health care costs are high.
The federal govetrnment gave up on certificate of need
in 1986. The National Health Planning Act was
scheduled to be re-authorized as early as 1981 but it
never was. Congress merely funded it with the
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continuing resolution year after year until 1986 when
it said enough is enough. Each year the federal
participation in certificate of need activities grew
smaller and smaller until it finally faded away. 1In
Montana the agency with certificate of need once
employed over 16 FTE's and now that the federal
government has ceased, it is budgeted at less than 5
FTE's and it is staffed even less than that. It is
time to have the competitive market to reduce health
care costs. If health care facilities engage in
unwise, unneeded, overly expensive procedures which
their communities cannot support with utilization, let
them pay the consequences. Rep. Marks stated that it
is his belief that not many health care facilities
would be willing to take that risk. Self regulation
will prevail. This bill removes hospitals from the
certificate of need and hospitals are less in need of
capital regulation than are other providers. If
hospitals are taken from certificate of need this year,
and extend the certificate of need for the other health
care facilities, and watch very carefully to see if the
doom and gloom results which proponents of certificate
of need say will result, the next session can come back
in and place hospitals in under the certificate of need
law. If costs go down in two years the legislature
should start thinking about reducing the scope of
certificate of need even further.

Jim Ahrens stated that the Montana Hospital Association
represents 54 hospitals and 31 attached nursing homes
throughout the state. It has been characterized as a
compromise bill and it is just that. It is the
compromise between those who want no certificate of
need for anyone and those who want certificate of need
forever for all providers. This bill extends
certificate of need for two years and exempts hospitals
for certain services. Exhibit 1.

Rep. Dave Brown stated that he was convinced that after
visiting with the hospitals in his area, that this
legislation is imperative. Certificate of need does
nothing but drain dollars from hospitals operating
budgets. Quality of care is not the issue, trying to
regulate competition amongst a sector. Rep. Brown also
stated that he wondered why there is such a push in the
other areas to retain certificate of need. Is there
some intent to maintain a monopoly situation and
prevent private compétition in the certificate of need
area. That is a very real question that the committee
should consider. If just hospitals are out of this
bill, then this ?ill should die.

Richard Brown stated that as an administrator of a
small rural hospital, it does not allow him to make
unwise business decisions regarding programs and
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business and capital investments. When the decision is
made to pursue new programs to consider equipment
purchases or building projects, hospital go through
very methodical processes of their own to determine the
need and feasibility. Hospitals must make decisions on
capital investments and programs in a very business-
like manner. Exhibit 2.

Hollis LeFever, M.D. stated that the certificate of
need law does not certify need, it certifies legal and
political power to serve sociopolitical pressures. It
does not limit cost to patients and taxpayers. It only
limits availability; availability of needed services.
Exhibit 3.

Jerry E. Jurena stated that if the intent of
certificate of need is to assure quality, it has missed
the boat. If it is to restrict the access of health
care and limit the technologies associated with
building or remodeling, then it is working, if
certificate of need is an asset, why hasen't other
industries introduced this type of restrictive
legislation? Exhibit 4.

Sandra Erickson stated that certificate of need process
guide Montana in development and growth based on the
documented need of those services. Montana treatment
facilities have witnessed unbridled growth n
neighboring states and they have ultimately resulted in
reduced quality of care, reduced occupancy rates,
reduced treatment options and left the field of
chemical dependency treatment in shambles., Exhibit 5.

Grant Winn stated that in Missoula there was a hospital
that received a certificate of need that was not needed
and ultimately was absorbed by another hospital. A
certificate of need was submitted last year for an
expansion of the hospital with absolutely no opposition
and the application itself was $28,000.00. Certificate
of need for hospitals has been a waste.

Jerry Beaudette stated that this bill is a step towards °
total elimination of the certificate of need process.

Mr. Beaudette also said that within a year of the
completion of the facility his community had under way,
all 20 beds were full and have been so ever since.

This is a step closer towards total elimination of the
certificate of need,process.

Ed Sheehy said that he supported this bill.
/ :
Lawrence McGovern stated that he supported this bill,

Jim Pacquette stated that there is no proof that
certificate of need law reduces costs to the consumer;
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there is supporting documentation that certificate of
need  legislation raises costs of operation to hospitals
and that certificate of need law is a clear restraint
of trade and hinders the ability of hospitals to
function in the free marketplace. Exhibit 6.

Jerry Loendorf stated his support of this bill.

John Guy stated that he supported this bill.

Jack Casey stated his support of this bill.

Testifying Opponents and Who They Represent:

Rose Hughes, Montana Health Care Association

Chuck Butler, Blue Cross and Blue Shield

Wilbur Rehman, Montana Nurses Association

Mona Jamison, Rocky Mountain Dependency Center

Fred Patton, American Association of rEtired Persons
Joan Ashley, Cooney Convalescent Hospital

Steve Waldron, Mental Health Center

Mike Cahill, Granite County Hospital

Opponent Testimony:

Rose Hughes stated that it was with reluctance that she
spoke in opposition against this bill because the
association would not be thrilled if it failed. Ms. Hughes
then proposed some amendments to the bill. A packet was
also presented which contained information on the high cost
of deregulation; the move at the federal level to reinstate
certificate of need; excess capacity and high costs and the
unconstitutionality to exempt hospitals. Exhibit 7.

Chuck Butler stated that Blue Cross and Blue Shield
supports the continuation of certificate of need with
the amendments. The hospital community should be
included in the certificate of need process. As
Montana's largest insurer of health care, it is known
first hand the effect of these rising costs on the
people of Montana. Health care costs are one of the
fastest if not the fastest growing expenses for
employers and employees in our state and country. Mr.
Butler stated that the health care insurers have lost
money because they could not charge enough in the last
three years to cover the actual costs that have been
paid out. 7 :

/

Wilbur Raymond stated his support of the certificate of
need process. If the bill were amended to include
hospitals it would be a good bill. If certificate of
need were done away with we would have a brighter
future for the cost of health care. That is not true.
The issue is really the issue of public involvement and
public trust.
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Mona Jamison stated that' she supports this bill
however, the issue of compromise was discussed. How
can we compromise among ourselves and not have everyone
mad in terms of the bill as presented. The amendments
were supported as proposed. The amendments make clear
that if hospitals do get into providing the other
services, that it is the legislature's intent that the
initial provision of those services or expansion that
they do comply with certificate of need.

Fred Patton stated that this would not slow the rate of
health care costs there would be duplication of

expensive equipment and facilities. There would be no
longer any rational planning of health care facilities.

Joan Ashley supports the amendments of this bill.
Steve Waldron stated his support of the amendments.
Mike Cahill stated his opposition of the bill.

Questions From Committee Members: Rep. Gould asked Ms. Erickson
why she was afraid of competition and Ms. Erickson stated
that there would be a need for affordable chemical

dependency treatment and that there is an increase every
year of people being admitted for the first time.

Rep. Good asked Mr. Robinson about the Wyoming situation
regarding certificate of need and alsoé questioned the
constitutionality.

Rep. Simon asked Mr. Aherns about swing beds and long term care.
and Mr. Aherns said that if a hospital did in fact want
to expand to a swing bed facility they would be
required to complete a certificate of need. Rep. Simon
then again asked where this was read in the bill and
Mr. Aherns said it was contained on page 4, section h,
Rep. Simon then stated that this bill excludes the
exemption of hospitals in section (1) (i).

Rep. Russell asked Mr. Aherns about health care facilities.
DISPOSITION OF SB 340

Motion: Rep. Simon made a Motion to BE CONCURRED IN.

Amendments, Discussion, and Votes: Rep. Simon made a Motion to

move the Statement of Intent. A vote was taken on the
Statement of Intent and all voted in favor. Motion carries.

Recommendation and Vofé: A vote was taken TO BE CONCURRED IN
WITH A STATEMENT OF INTENT. All voted in favor. Motion
carries.
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Closing by Sponsor: Senator Williams closed on the bill.

HEARING ON SB 124

Presentation and Opening Statement by Sponsor:

Senator Hager stated that bill was an act prohibiting a long
term health care facility from refusing to admit a person to
the facility solely because that person has aids or any
other HIV-related condition.

Testifying Proponents and Who They Represent:

Bob Johnson, Montana Public Health Association
Mary Beth Frideres, Montana Aids Coalition
Sandy Hale, Montana Women's Lobby

Ann McIntyre, Human Rights Division

Wilbur Rehman, Montana Nurses Association

Proponent Testimony:

Bob Johnson stated that every hospital and nursing home in
the state in coming years in Montana will be faced with the
responsibility for admitting people with Aids. The staffs
of these institutions have been trained in universal
procedures that will allow them to treat Aids effectively
and to protect the staffs of those institutions. There is
virtually no health reason why any institution should be
allowed to refuse to admit somebody who has Aids based upon
health reasons.

Mary Beth Frideres supports this bill. There is no
medical or scientific reason why we cannot take care of
people with this infection. Technology has advanced and
is appropriate and available to take care of people.
There are procedures to be put in place to take care of
individuals and there is no reason to discriminate on
the basis of HIV infection for providing health care.

Sandy Hale stated that they endorse measures to prevent
the human and economic loss relating to Aids. They
support the adoption of a strong and comprehensive
state level Aids policy including provision for the
adequate resources and funding for prevention,
education and direct care; opposition for mandatory
testing; provisions for informed consent, adequate
counselling and confidentiality in conjunction to HIV
antibody testing. Exhibit 8. .

Anne MclIntyre stgted that she had amendments to supply
for the committee. The Human Rights Division has taken
the position that these laws prohibit discrimination
against someone who has an HIV related condition.

This interpretation is similar to the position taken by
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the federal courts and agencies in interpreting federal
handicap laws. Exhibit 9,
Wilbur Rehman stated that he supports this legislation.

Testifying Opponents and Who They Represent:

None

Opponent Testimony:

None

Questions From Committee Members: Rep. Squires asked Mr. Johnson
i1f there will be many to care for in Montana with Aids and
Mr. Johnson stated that there would not.

Rep. Good asked Ms. McIntyre about the amendments, the impact of
the bill and the public accommodations for these
patients.

Rep. Russell asked Ms. McIntyre about the president in this kind
of language in other kinds of statutes in other states
and Ms. McIntyre stated that the laws of other states
have been interpreted in the courts and by agency
interpretation to include HIV related conditions.

Rep. Simon asked Ms. McIntyre regarding the amendment, would this
broaden this act so that it would also pertain to
employment and Ms. McIntyre stated that it would indeed
pertain to employment.

Closing by Sponsor: Rep. Hager closes on the bill.

DISPOSITION OF SB 124
Motion: Rep. Brown made a Motion to BE CONCURRED IN.

Amendments, Discussion, and Votes: Rep. McCormick made a Motion
to move the amendments. Rep. Simon spoke against the
amendments. A vote was taken on the amendments and all
voted against the amendments with the exception of Reps.
Russell and McCormick. Motion fails,

Recommendation and Vote: A vote was then taken to BE CONCURRED
IN. All voted i1n favor. Motion carries.

HEARING ON SB 129 .

Presentation and Openihg Statement by Sponsor:
é

Senator Manning state that this bill was an act to ensure
that parents fulfill the duty to support their children by
providing for a presumptive obligation of support in certain
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legal proceedings; to require consideration to Uniform
Guidelines to establish a minimum support level; to require
paternity child support orders to include a provision
covering health insurance in certain cases; to provide for
child support collection through automatic income
withholding; to grant the Department of Revenue the
authority to charge fees in cases in which an obligor's
failure or refusal to pay support requires the Department to
act and providing an applicability date. Senator Manning
also supplied amendments. Exhibit 10.

Testifying Proponents and Who They Represent:

Jim Smith, Human Resource Development Council

Mignon Waterman, Montana Association of Churches
Judith Carlson, Montana Association of Social Workers
Christine Deveny, League of Women Voters

Rep. John Cobb

Brenda Nordlund, Montana Women's Lobby

Marsha Dias

Proponent Testimony:

Jim Smith stated that sends a message that if you make
a baby, baby you will be responsible for the financial
well being until that child reaches adulthood. No
maybe baby, you are responsible.

Mignon Waterman stated that parents, mother and father
alike, should assume financial responsibility for their
children. It is only through strict child support
decrees and enforcement that adequate child support can
be ensured. Exhibit 11.

Judith Carlson stated that this includes not only
married fathers who are divorced or mothers but also
there is the cases of paternity action is taken. Most
‘people may not be aware but when a young woman applies
for AFDC she must name the father of her child so no
matter what the legal status is, an action will be
taken in court requiring that support be made.

Christine Deveny stated that only one third of all
single mothers receive the full amount of their court
awarded child support. Exhibit 12.

Rep. John Cobb spoke of the amendments and of his
support of this bill. Exhibit 13.

Brenda Nordlund presented the committee with the guide
for determination of child support obligations which
was prepared by the Montana Child Support Advisory
Council. Exhibit 14.

Marsha Dias stated her support of this bill.
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Testifying Opponents and Who They Represent:

None

Opponent Testimony:

None

Questions From Committee Members: Rep. Brown asked Mr. McCray

Rep.

Rep.

Rep.

Rep.

Rep L]

about the obligor notice and how employers will be informed
and Mr. McCray said that booklets will be sent out to every
employer in the state.

Blotkamp asked Mr. McCray about out of state fathers and the
acquisition of health insurance .

Whalen asked Ms. Nordlund about the number of divorces and
the number of children and Ms. Nordlund stated that if

one out of four parents are self employed and the

number of children that are involved in divorces in

1988 then approximately 3/4 of the children who

affected by divorce will benefit by this bill because
their parents are employed rather than self employed.

Squires asked Mr. Smith about the amendments.

Boharski asked Mr. McCray about withholding sanctions and
Mr. McCray stated that the originals language came from
was an add in during the last session. If for some
reason the attorneys who drafted the papers, they did

not want the process to stop.

Simon asked Mr. McCray about the acceptance of an
application and how there might be a time frame and how
the Department would need to adopt immediate
withholding and put money into a trust account. Mr.
McCray stated that the provision originated from the
Minnesota statutes. The reason is for timeliness. Get
the support obligation being paid as soon as possible
as soon as the order is entered. It requires the clerk
of courts to provide copies of the decree. With that
the custodial parent submits the application.

Meanwhile the money for the child is coming in
automatically.

Closing by Sponsor: Senator Manning closes on the bill.
P

HEARING ON HB 741

Presentation and Openf;g Statemeht by Sponsor:

Rep. Harper stated that this bill was an act entitled: "The
Montana hospital cost containment commission act; creating a
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Montana hospital cost containment commission; empowering the
commission to set and regulate the rates of Montana
hospitals and to require annual reports from those
hospitals; providing for the appointment of commission
members; empowering the commission to fund all of its costs
by making assessments against hospitals subject to its
jurisdiction and providing an immediate effective date.

Testifying Proponents and Who They Represent:

Gardner Cromwell, American Association of Retired Persons
Wilbur Rahmer, Montana Nurses Association

Proponent Testimony:

Gardner Cromwell stated that from 1976-83, hospital
costs in Montana had risen 195% and that in that period
the ranking of expense per adjusted admission had
arisen from 41st in the nation to 1st.

Wilbur Rahmen supports this bill and says it is the
publics right to know and the publics involvement in
health care planning and costs.

Testifying Opponents and Who They Represent:

Jim Aherns, Montana Hospital Association

Jerry Levitt, Montana Hospital Rate Reveiw System
Shane Roberts, St. Luke's Hospital

Ed Sheehy, National Association of Retired Persons
Earl Laury, Missoula Community Hospital

Dale Jessup, North Valley Hospital

Leonard Brewer, M.D.

John Bartos,

Opponent Testimony:

Jim Aherns said that bill was by far the most troubling bill
to be introduced this session. It is troubling for
hospitals because it places tremendous new burdens on them
at a time when many are struggling to remain open another
day. It should be troubling to all Montanans because it
produces a threat to the future viability of the health care
delivery system in the state. Exhibit 15.

Jerry Levitt stated that the rates charged patients are
both equitable to the patient and hospital. Montana's
hospital rates are among the lowest in the nation.

Shane Roperts stated that 65-85% of the hospital
business is prosPéctively set through medicare,
medicaid, worker's compensation and in some cases
Indian health services. The rates are already set.
This commission would have not say over that.
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Ed Sheehy stated his opposition of this bill.

Earl Laury stated that rates are now set by 600 trustees of
the hospitals in the state of Montana. Those are
representative citizens of the cities in which those
hospitals occur.

Dale Jessup stated that the commission may cost more to
run per year than the budget set forth by the hospitals
it is going to regulate.

Leonard Brewer, M.D, stated that he was in opposition
to this bill,

John Bartos stated his opposition to this bill.

Questions From Committee Members: Rep. Gould asked Mr. Grant if
the Board meeting were open to the public and Mr. Grant
stated that they were.

Closing by Sponsor: Rep. Harper closed on the bill.

ADJOURNMENT

Adjournment At: 7:20 p.m.

Chairman

SJH/ajs

M0307.min
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STANDING COMMITTEE REPORT

March 4, 19¢t¢9
Page 1 of 1

Mr. Speaker: We, the committee on Human Services and Aging

report that SENATE BILL 124 (blue reading copy)
in.

be concurred

Signed: A
Stella Jean Haneen, Chairman

[REP. SQUIRES WILL CARRY THIS BILL ON THE HOUSE FLOOR]

510945SC.HBV



STANDING COMMITTEE REPORT

March 4, 1989
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Mr. Speaker: We, the committee on Human Services and Aging
report that SERATE BILL 340 (blue reading copy), with statement
of intent included, be concurred in as amended.

Signed:

Stella Jean Hansen, Chairman

[REP., MARKS WILL CARRY THIS BILL ON THE HOUSE FLOOR]

And, that such amendment read:

1, Page 1.
Following: line 16
Insert: " STATEMENT OF INTENT

It is the legislature's intent to exclude acute care
hospitals from certificate of need requirements, except in
certain limited circumstances that are enumerated in subsections
50-5-301 (1) (h) and 50-5-301 (1) (i). The provision by a
hospital of services under either of those subsgections is

intended to include construction, conversion, or expansion of bed

capacity."

510948SC.HRV
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TESTIMONY BEFORE HOUSE HUMAN SERVICES AND AGING COMMITTEE
ON
SENATE BILL 340
BY
MONTANA HOSPITAL ASSOCIATION

MADAM CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS JAMES -
AHRENS; | AM THE PRESIDENT OF THE MONTANA HOSPITAL ASSOCIATION.
THE ASSOCIATION REPRESENTS 54 HOSPITALS AND 31 ATTACHED NURSING
HOMES THROUGHOUT THE STATE. THE MONTANA HOSPITAL ASSOCIATION
SUPPORTS SENATE BILL 340. IT HAS BEEN CHARACTERIZED AS A
COMPROMISE BILL, AND IT IS JUST THAT. IT IS THE COMPROMISE BE-
TWEEN THOSE WHO WANT NO CON FOR ANYONE, AND THOSE WHO WANT
CON FOREVER FOR ALL PROVIDERS. THIS BILL EXTENDS CON FOR TWO
YEARS AND EXEMPTS HOSPITALS FOR CERTAIN SERVICES. |

THE ASSOCIATION | REPRESENT DOES NOT FAVOR .CON. WERE IT POLITI-
CALLY ACHIEVABLE, WE WOULD PREFER TO SEE CON SUNSET IN ITS EN-
TIRETY. HOWEVER, WE RECOGNIZE THAT OTHER PROVIDERS MAY NOT
SHARE OUR DISTASTE FOR CON. RATHER THAN PROVOKE A CONFLICT,
WE DECIDED TO RESPECT THE WISHES OF THOSE PROVIDERS AND SUPPORT
A BILL THAT WOULD CONTINUE CON FOR THEM, BUT SIMPLY EXEMPT HOS-
PITALS. THE CON PROTECTION, THE CON FRANCHISE, WOULD STILL BE
EXTENDED TO NURSING HOMES, INPATIENT CHEMICAL DEPENDENCY AND
INPATIENT PSYCHIATRIC TREATMENT FACILITIES AS WELL AS TO HOME
HEALTH AGENCIES, HOSPICES} PERSONAL CARE SERVICES AND INPATIENT
REHABILITATION SERVICES. ! MORE THAN THAT, IF A HOSPITAL WANTED
TO ENGAGE IN ANY OF T)‘IESE PROTECTED SERVICES, IT wOULD HAVE TO

OBTAIN A CON. .
EXHiBIT___ 7/
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YOU HAVE NO DOUBT HEARD A LOT ABOUT CON IN THE LAST FEW WEEKS.
THE WITNESSES THAT FOLLOW ME WILL TELL YOU MORE OF THE
REASONS WHY CON IS NOT NECESSARY FOR HOSPITALS. THEY HAVE TRAV-
ELED TOO FAR FOR ME TO GIVE THEIR TESTIMONY, SO | WILL MAKE MY
RE MARKS BRIEF AND CONFINE THEM TO THE REASONS WHY THIS IS THE
CON BILL YOU SHOULD VOTE FOR--WITH NO AMENDMENTS. THIS IS A
GOOD BILL AND IT NEEDS NO AMENDMENT.

THERE WERE TWO CON BILLS INTRODUCED IN THE SENATE. THE FIRST
ONE, SENATE BILL 217, SIMPLY REMOVED THE SUNSET PROVISION OF EX-
ISTING LAW, SO THAT CON WOULD CONTINUE INTO PERPETUITY. HOSPI-
TALS WERE NOT INVITED TO PARTICIPATE IN THE CRAFTING OF THAT
BILL. WE WERE SIMPLY TOLD, "YOU WILL BE IN CON...FOREVER."

SENATE BILL 217 NEVER MADE IT OUT OF COMMITTEE, BECAUSE THE SEN-
ATE PUBLIC HEALTH COMMITTEE SAW THE WISDOM OF 1) REMOVING HOSPI-
TALS FROM CON AND 2) ESTABLISHING A SUNSET PROVISION,

THE COMMITTEE BELIEVED THAT IT WAS NO LONGER NECESSARY FOR HOS-
PITALS TO BE SUBJECT TO CON. THEY BELIE\./ED THAT THE COMPETI-
TIVE MARKET USHERED IN BY THE MEDICARE PROSPECTIVE PAYMENT SYS-
TEM PROVIDED MORE EFFECTIVE COST CONTROL THAN CON EVER DID.
THEY BELIEVED THE FEDERAL TRADE COMMISSION REPORT THAT STATED
CON, BECAUSE IT INHIBITED COMPETITION, ACTUALLY DROVE UP HEALTH
CARE COSTS, AND THEY BELIEVED THE REPORT FROM THE LEGISLATIVE
AUDITOR OF MONTANA WHO, AFTER STUDYING CON FOR TWO YEARS. AT
THE DIRECTION OF THE LEGISLATURE, CAME TO THE CONCLUSION THAT
"IT IS DIFFICULT TO ASCERTAIN WHETHER MONTANA'S CON PROGRAM HAS
BEEN EFFECTIVE ENOUGH TO f’éONTINUE BEYOND JUNE 30; 1989." THE COM-
MITTEE FELT IT WAS NECESSARY TO RETAIN A SUNSET PROVISION BE-
CAUSE A SUNSET DATE P’l/?[OVIDES FOR A PROGRAMMED REVIEW OF CON. A



PROGRAMMED REVIEW OF CON IS NECESSARY BECAUSE 1) THE EFFECTIVE-
NESS OF THE PROGRAM IS STRONGLY QUESTIONED AND 2) THE RELATION-
SHIP BETWEEN REGULATORS (THE CON AGENCY) AND THE REGULATED
(THE NURSING HOME AND CHEMICAL DEPENDENCY INDUSTRIES) DESERVES
LEGISLATIVE OVERSIGHT TO PROTECT THE PUBLIC INTEREST. THE LEGIS-
LATIVE AUDITOR COULD NOT SAY THAT CON WAS EFFECTIVE. ALL OF

THE ROCKY MOUNTAIN STATES HAVE TERMINATED THEIR CON PROGRAMS -

AND THEY HAVE BEEN JOINED BY A NUMBER OF OTHERS. WE HOPE IN

TWO MORE YEARS THERE WILL BE STUDIES THAT ENABLE US TO SAY DE-
FINITIVELY THAT CON DOES NOT WORK, THAT IT IS AN EXPENSIVE AND
BURDENSOME PROGRAM WHOSE SOLE PURPOSE IS TO DOLE OUT FRANCHIS-
ES TO PROVIDERS WHO DO NOT WANT TO COMPETE.

THE SENATE PUBLIC HEALTH COMMITTEE KILLED SENATE BILL 217 AND
FOUGHT BACK AN ATTEMPT TO AMEND SENATE BILL 340 BY REMOVING
THE SUNSET AND PUTTING HOSPITALS BACK IN. ON THE SENATE FLOOR,
THE PROPONENTS OF SENATE BILL 217, ATTEMPTED TO OVERTURN THE AD-
‘VERSE COMMITTEE REPORT. THEY FAILED. ON SECOND READING OF SEN-
ATE BILL 340, THE PROPONENTS OF SENATE BILL 217 ATTEMPTED TO
AMEND THIS BILL BY REMOVING THE SUNSET AND BY WID.ENING THE NUM-
BER OF SERVICES FOR WHICH A HOSPITAL MUST OBTAIN A CON. BOTH
AMENDMENTS FAILED AND THE BILL PASSED SECOND READING 48-0. IT
PASSED THIRD READING 48-1, THE ONE SENATOR VOTING AGAINST IT,
VOTING SO BECAUSE HE WANTED CON TO SUNSET IN ITS ENTIRETY.

YOU MAY HEAR SOME PEOPLF TESTIFY TODAY THAT TAKING HOSPITALS
OUT OF CON WILL HAVE A l{iARMFUL EFFECT ON THE MEDICAID BUDGET.
THOSE WHO MAKE THAT CLAIM DO NOT UNDERSTAND THE REIMBURSEMENT
SYSTEM FOR MEDICAID.Z MEDICAID REIMBURSES HOSPITALS FOR INPA-
TIENT SERVICES ON THE BASIS OF DIAGNOSTIC RELATED GROUPS

A
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(DRGs). THIS IS A FIXED RATE PAYMENT SYSTEM BY WHICH EVERY HOS-
PITAL IN THE STATE RECEIVES THE SAME PAYMENT FROM MEDICAID FOR
PROVIDING CARE. SRS SETS THE WEIGHTS FOR DRGs. THAT IS, SRS DE-
TERMINES IF, SAY GALL BLADDER SURGERY SHOULD BE PAID AT A RATE
TWICE THAT OF A TONSILLECTOMY. THE LEGISLATURE IS RESPONSIBLE
FOR GRANTING ANNUAL INCREASES TO THE DRG PRICE, BUT IT CANNOT
EXCEED THE AMOUNT SET BY THE FEDERAL CONGRESS ACCORDING TO ITS
AUTHORITY IN THE TAX EQUITY AND FISCAL RESPONSIBILITY ACT OF

1982.

THESE PRICES ARE SET WITHOUT REFERENCE TO ACTUAL HOSPITAL
COSTS. SO, MEDICAID PAYMENTS ARE SET BY SRS AND THE LEGISLA-
TURE. INCREASES IN COST ARE DO TO AN INCREASE IN UTILIZATION
AND CASE COMPLEXITY. BOTH OF THESE FACTORS ARE BEYOND OUR CON-

TROL.

FURTHERMORE, SRS HAS NEVER SHOWN ITS CONCERN FOR CAPITAL REGU-
LATION DURING THE ACTUAL CON PROCESS. NOT ON/CE IN THE LAST
FOUR YEARS HAS SRS TESTIFIED ON A HOSPITAL CON APPLICATION. THE
CONTENTION THAT TAKING HOSPITALS OUT OF CON WILL RAISE THE ROOF
ON THE MEDICAID BUDGET IS SIMPLY BASED ON MISINFORMATION.

THIS IS A GOOD BILL. IT IS THE COMPROMISE BILL. WE URGE YOU TO AC-
CEPT IT AS IS. | WOULD BE HAPPY TO SPEAK TO ANY SUGGESTIONS FOR
AMENDMENT, IF ANY ARE MADE. HOSPITALS DO NOT WANT TO BE UNDER

CERTIFICATE OF NEED. IF OTHERS DO, LET THEM.
s
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Chairman Hancon and Comnittee Members:

I am Richard Brown, Adminicstrator of Liberty County Hospital and
Nursing Home, an ll-bed acute care and 40-bed skilled nursing facility
located in Chester. I have been the sdministrator of that facility for

eleven years. Currently I am cserving as Chairman of the Montanas

Hospital Ascociation.

I am here today to speak in support of Senate Bill 340 (Williams)
which would continue Certificate of Need (C.O.N.) and exempt hospitals
from most services, all equipment and all construction. This bill
would still require C.O0.N. for swing beds, long term care beds, psyche,
rehab and chemical dependency services. The bill in its present form

addresses the concerns of most health care provider organizations.

As the Administrator of & small, rural hospital I am in a position
that does not allow me to make unwice bus;ness decisions regarding
cépital i1nvectmente. When the decicion 1¢ made to pursue a new
program, consider an equipment purchase or building project, hospitals
go through a very methodical process of their own to determine need and
feasibility. Hocspitals must mske decisions on capital investments and
programs in a very business like manner. The questions asked by
hospital administrators as they determine the need for these profects
or programs, are the came questions acked in the C.O.N. application.
Thic duplication only adde to the rising cost of health care and

creates another obstacle in the efforts of hospitals to run an

efficient operation.
EXHIBIT__<&
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I don't deny that health planning is beneficial but the needs
thhfn our individual communities and around the ctate will deterwmine
whether or not additional health care facilities chould be constructed
or whether additional equipment should be purchased for providing
services. 1 have had occasion to go through the C.0O.N. process for
program change and equipment purchases. Those incidents were time
consuming, and expensive uce of resources, and in my opiplon a
duplication of process. In addition these programs were delayed for
implementation until the application could go through a lengthy,
unnecessary cycle. In escence the entire process is very ineffective.
Our decision tou pursue these pro)ects was driven by the needs of the
residents we were serving. Nothing was done frivolously or without

thought. That type of approach would only lead to the eventual demise

of our hospital.

-

The Certificate of Need process is no longer effective for
Montanas' hospitals. ,ideally the sunset of the C.O.N. law wﬁuld be in
the bes§ interest of health care organizations throughout the state. 1
do however support Senate Bill 340 in its' current form and urge the
passing of this Bill. Any ayendment to the Bill would only dilute the

intent of the Legislation.

Thank you for your consideration.
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I speak in favor of SB 340. The certificate of need law does not certify
need, it certifies legal and political power to serve sociopolitical 2
pressures. It does not limit cost to patients and taxpavyers. It only %
limits availability; availability of needed services. I have spent 31

vyears trying to bring patients and services together in Montana.

The certificate of need law S50-5-301, part 3, may be referred to as the
State Franchise Bill, it was initially conceived to prevent unnecessary
duplication of health care facilities, equipment and services that woul
result in extra cost to the health care recipients or the public throug

the expenditures of tax funds. The law has failed miserably to
accomplish these goals and is no longer a necessary obstacle in the ’
provision of health care in Montana. Indeed, the bill has never proved ?

cost saving measure and has cost the health care industry in Montana
literally millions of dollars as well as the tax payers of Montana who
are spending over a quarter of a million dollars annually just to keep
the State Department funded to oversee the certificate of need law. On
a third of the expense for the operation of the State Department
responsible for the enforcement of this law is paid by health care
providers. Even so, the amount paid by health care providers is a.
considerable burden to each health care facility attempting to improve
it's ability to provide current state-of-the-art health care. The bill
has been demonstrated to invite bias, excessive socioeconomic & politica:
pressures, and to not only hamper the effort at facilities to provide
needed services but to saddle the patients in our facilities with
tremendous extra cost involved in funding the certificate of need .
process. Indeed, Montana is remiss in not having repealed this law muchy
sooner. We are the only Rocky Mountain State to still have such a law in
the books. Our neighbors Arizona, Colorado, Idaho, New Mexico, Utah, .and
Wyoming do not have such a law. California, Texas, Kansas, and Minnesot%i
have rejected this type of legislation. The law includes, among other
undesirable elements, a restraint of trade. The Federal Trade Commission
reported that CON grants a franchise and inhibits competition and thereb
increases health care costs. In September of 1986, Congress suspended

all funding for CON and CON related agencies because it did not reduce
cost. The Federal Government, through the Medicare Program does not pay%
hospitals according to the money they spend. Hospitals are reimbursed ¥
according. to the diagnoses of the diseases they care for. Excessive
expenditures to care for those diseases would only jeopardize the
hospitals finmancial stability. No additional federal reimbursement would
be received because the hospital expended unnecessary funds to provide
facilities, services, or equipment. The DRG law ended that. Indeed the
only rational way to justify expenditures in the 1989 scene of health .
care and all the demands that are made for cost containment and quality
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PAGE TWO.

care, is to allow individual facilities to make capital investment
decisions based upon community needs, availability of the service in the
area, the volume of the potential demand for the service, and the ability
of the health care consumer to pay for the service so that the facility
will be able financially to continue to provide the service with the
reimbursement it can obtain for it. Having considered these factors and
made an intelligent decision, health care facilities administrations and
boards should not be hampered by second guessing at a State level,
particularly when that second guess, namely the CON review process, is soO
costly and time consuming & comparatively uniformed about local needs.

What are these costs? First of all, there is a major cost simply to file
the application with the State to obtain a certificate of need. Second,
there are large costs in obtaining legal and financial feasibility
studies to accompany the application, and third, there are great costs in
time and services of institutional personnel to gather all of the datea
and information needed to submit a CON application. And, let's don't
forget that while all of this is going on (a process which has been
proven to take months and even years in Montana) that service is being
denied to the patient's in the area and the revenue from that service is
being denied the facility which is trying to survive in this age of
economic realities in the health care field. Twelve States have ‘
eliminated this type of legislation so that the health care industry was
derequlated. Those areas have not seen excessive growth in the provision
of services for acute care.

I have been watching the needs and the attempts to meet these needs in
Montana since 1958. 1 have been in the private practice of medicine. I
have tried to deal with these problems as a physician admitting patient's
to acute care hospitals in Glendive and in Lewistown. 1 have tried to
provide services while serving as President of the Medical Staff and
Boards of these hospitals, I have watched the health care needs in the
State as past president of the Montana Medical Association, and I have
heard the certificate of need presentations as I served on the area
health council. I have watched the frustration and humiliation of
hospital administrators presenting applications where the cost of the
applications far exceeded the cost of providing the service. I have
watched patients in communities do without needed services either because
of denial under the certificate of need law, or the fear of denial, or
the fear of the expense in attempting to obtain a franchise to provide a
much needed facility, service or equipment. The small hospitals in which
I work and the smaller hospitals than that, don't have tens of thousands
and hundreds of thousands of dollars to spend on legal fees, surveys and
application fees. They have a hard enough time scraping together the
dollars to buy a piece of X-ray equipment or to set up a surgery suite or
to create a certain type of acute care bed that is critically needed. I
well remember our committee‘hearing the applications of a facility where

EVHIDIT :
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PAGE THREE.

twice as much money was spent obtaining a certificate need as was needed :y
to move an X-ray unit from a Physician's office into the hospital. This i
was not only absurd, it was unconscionable in this day and age of limited
funds and almost unlimited health care needs for our citizens. Now that
the certificate of need is determined by the State Department of Health
Environmental Science, some of the steps have been eliminated but it has
not reduced the cost, uncertainty, and erroneous decisions that could be
avoided if the CON law were simply allowed to die at this time. We have
seen the State approve CON's for facilities when those of us in the
health care industry watched with dismay and could not believe that they
could have been approved, and at the same time we have watched the State .
deny CON's only to have them overturned in court. How long will you, ou
respected Legislators, perpetuate this folly? If indeed you feel that
long term care facilities and psychiatric and drug abuse services would
proliferate without the law, then accept Senator William's compromise
bill, Senate Bill 340. But, please remove the hobbles from the feet of

those of us who are trying to provide health care services to the acutely
ill in Montana. Eliminate certificate of need restrictions for acute
care facilities and providers in our State.

ﬁnistrator, Central ﬁbntana'Hospital

Medical Staff - Central Montana Hospital %
E ' . [
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During the 1989 session, you will be dealing with legislation
concerning Certificate of Need (CON). The legislation concerning CON
will range from maintaining its current strucuture to letting it
sunset. It is my belief as a rural hospital administrator, who has
been involved with three (3) building projects sinice 1976, to let it
sunset. It is my belief that the current legislation regarding CON is
time consuming, costly and can be restrictive. It is my intent to
share with you my thoughts about the CON.

First, let me review the process we, as healthcare administrators,
must go through for a building project or major remodeling process.

1) Internal Planning
a) 1list problems and ideas
b) develop solutions
2) Hire professional planners or architects
3) Present plans and ideas to local community
4) Secure funding and local support
5) Hire professionals to develop CON application
6) Submit to CON Board and request hearing date
7) Present application to CON Board
8) 1If there is no contention - start project.
If there is contention or questions, this can be for a variety of
reasons, i.e., local study differs from state plan which uses
averages, or there may be political roadblocks. The CON application
process starts over.
1) Application is redone or revised
2) Re-submitted to CON Board
3) Re-schedule hearing with CON Board

4) Present applicatigp'to CON Board
EXHIBIT 6/
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5) If no contention - start project.
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In my experiences, the CON application has been an unnecessary burden
which does not assure quality as an outcome. I would like to recap
each briefly.

1) Nebraska. Project to decrease hospital bed size,
increase emergency room facilities and remodel
obstetrics, surgery and physical therapy.

Questions were raised if we had done sufficient
planning and did the community support the project.

RESULT - delayed project by six (6) months and
created additional cost. On second hearing, four
hundred (400) people traveled to hearing to demon-
strate their support, community of 3,000 people.
Project had also been approved prior to first CON
hearing by a vote of 78%.

2) Wyoming. Project to increase number of nursing
home beds and downsize hospital by six (6) beds.

Questions were raised regarding local statistics,
did not conincide with state averages.

RESULT - project delayed, statistics had to be
re-verified and re-submitted. Again, we had
additional cost added to project. Problem was
local statistics for elderly over 65 were higher
than state averages and there was disbelief on
the waiting 1ist submitted. Project was approved
on second hearing.

3) MWyoming. Project to joint venture with medical staff.

Question was raised if the hospital and physicians
could work together in this arrangement, and if the
project was really necessary to provide healthcare
in a rural setting.

RESULT - project delayed, additional costs were
added to project. Project approved on second hearing.

Prior to both Wyoming projects, hospital and physicians
held open forums in the community (prior to hearings).

Projects were voted on through the 1% sales tax levied

to complete the projects. Vote was 70 plus percent in

favor of the projects.
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In each case, we had approval by the local community to support and
fund projects and there was no outside contention with our projects;
however, each project experienced a delay due to the CON process.
The problem that I have experienced with CON are:

1) It is costly - as a result the costs associated with
this process are shifted to the consumer in the end.

2) It creates delays - the delays in effect are costly
and in some cases the quality (suffers).

3) There are political problems that arise from the process.
4) I believe free enterprise is restricted.
5) Monopolies are created by legislation.
6) If CON is the answer to controling healthcare, why
are so many states battling the issue and sunsetting the
law,
When one becomes involved in a building process, the CON process
becomes another obstacle to cross. It is not spoken of favorably
unless it is restricting a competitor.

If the intent of CON is to assure quality, it has missed the boat.

If

it is to restrict the access of healthcare and 1imit the technologies
associated with building or remodeling, then it is working. One last

point, if CON is an asset, why haven't other industries introduced
this type of restrictive legislation?

In conclusion, I support Senate Bill 340 (The Williams Compromise)
and I am opposed to Senate Bill 217.
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PRACTICE INCLUDING BUT
NOT LIMITED TO:

Assessment & Referral
Interventions

Intensive Outpatient Program
individual and Group Therapy
Family Therapy

Adolescent and
Children Services

~onsultation and Education

ACT Program
(Montana Court School)

, PHONE (406) 727-2512
e 1-800-367-2511 %

h p{(‘)vidence

Specialists in Family Counseling for
Chemical Abuse and Dependency
. SANDRA ERICKSON
DIRECTOR OF MANAGEMENT SERVICES

401 THIRD AVENUE NORTH GREAT FALLS, MT 59401
CUT BANK, MT . CONRAD, MT
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Edvidence

Specialists in Family Counseling for
Chemical Abuse and Addiction Management

| e

—

HUMAN SERVICE AND AGING COMMITTEE

March 3, 1589

Proponent For SB340 cuclé Brrrewidanity

I am here today representing providence, a family counseling center,
i

specializing in chemical abuse and dependency, located in Great Falls, We

are a private, nonprofit agency and have been in existence for over twenty:

[ e

vears., We have facilities in three counties: pondera, Glacier, and

E
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Cascade, ‘ i

I am also testifying for Chemical Dependency Programs of Montana, an.

asgociation of 23 member programs from throughout the state,

I, as an individual program and CDPM are proponents of SB340 because
it is the only certificate of need legisiation left alive,
Inpatient chemical dependency treatment facilities are required to

function within the regulations of CON to maintain an orderly growth in

our rapidly expanding industry, there is a reason, Nationwide an
inpatient chemical dependency treatment center opezns every three ueeks,g
primarily in hogpitzls to offset losses in acute care services., Montana,

however has wisely charged the Department of Institutions to assess each

county's needs eveiy four years to carefully prepare a comprehensive

I e Ry

chemical dependency plan., That comprehensive chemical dependency plan has

=

three objectives: &

z
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1) To assist the citizens of Montana in understanding the problems of chemical
dependency and efforts currently employed to deal with this problem,

2) To provide a policy document that promotes efficiency, cost effectiveness,
and availability of chemical dependency services within the state,

3) To provide information to service providers, other agencies involved with
chemical dependency services, state and local government agencies, and the
Montana Legislature about the current status and future requirements of

chemical dependency programming,

Please note that last sentence: future requirements of chemical dependency
programming, This comprehensive planning document and the CON process guide
Montana in development and growth based on the documented need of those services.
Montana treatment facilities have witnessed unbridled growth in neighboring states,
Utah and Minnesota immediately come to mind, that have ultimately resulted in
reduced quality of care, reduced occupancy rates, reduced treatment options and

left the field of chemical dependency treatment in shambles.,

Thankyou and I urge you to pass SB340
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MONTANA
ASSOCIATED
PHYSICIANS ¢

1242 North 28th Street
Biltings, Montana 59101
406-248-1635
1-800-648-MAPI1 (6274)

POINT SHEET

1. Montana Associated Physicians, Inc. is an 87 member
physician organization based in Billings. (Our practices
employ approximately 350 people in addition to our
physicians.)

2. Eliminating this expensive, time-consuming and counter-
productive Certificate of Need process for hospitals would
improve access to medical technology for all physicians,
including those in rural areas.

3. Referring physicians from the entire region, as well as
their respective patients, should have a choice of services
(hospitals).

4. The Federal Trade Commission actively promotes
competition in health care. Certificate of Need law can
hold the level of services below what the public needs,
create a demand for these services and increase prices well
beyond what they would have been in a competitive situation.
Competition ensures that services will be offered at the
lowest possible price, regardless of where the procedure is
done.

5. The time has come to let hospitals control their own
destiny. Hospital boards and administrators are in a much
better position to determine what their communities need and
what they can and cannot afford than some governing agency
almost 400 miles away.

6. Health care is surely the dominant industry in the
state, and considering the state of our economy, I think
that we have no choice but to let this component of our
economy grow and develop in any way that we can.

7. Because the health care industry, particulary the
reimbursement systems, is in such a state of flux, the need
for regulatory processes, such as Certificate of Need law,
has to be re-evaluated‘on a regular basis.

8. In summary, Montana Associated Physicians, Inc. supports
Senate Bill 340 without amendments.
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y 4 {V Saint Vincent Hospital and Health Center

SAINT VINCENT HOSPITAL AND HEALTH CENTER
TESTIMONY OF JAMES T. PAQUETTE BEFORE

THE HOUSE HUMAN SERVICES AND AGING COMMITTEE
MARCH 3, 1989

CERTIFICATE OF NEED LEGISLATION

Chairman Hansen and respected members of this Committee, my name is

James T. Paquette and I serve as President and Chief Executive Officer
of Saint Vincent Hospital and Health Center, a 280-bed general acute care
hospital in Billings, Montana. We have consistently taken a position
against Certificate of Need law for hospitals since the changes in
Medicare and Medicaid reimbursement went into effect in the mid 80's.

We support the elimination of Certificate of Need law as it relates to
hospitals and as it is embodied in Senate Bill 340, without amendments.
The Senate showed tremendous support for Senate Bill 340 through a vote
of 49 to one, and we ask that the House concur.

Decades ago, Certificate of Need legislation was intended to function as

a cost-containment device. When it was first enacted during the early 70's,
there was little incentive for hospitals to control their costs. Medicare
and Medicaid reimbursed on a cost plus basis, so the more they spent, the
more they were reimbursed. With the introduction of the DRG (Diagnostic
Related Group) system in the mid 80's, the situation changed dramatically.
In this new era, decisions to enter into new services or purchase capital
are based upon: 1) demand; 2) ability to command a price in the market
sufficient to cover costs and provide margin for capital; 3) ability to
deliver quality care. Certificate of Need law is no longer necessary to
control costs or excess building.

Proponents suggest that eliminating CON for hospitals will increase Medicaid
costs. They claim that hospital service costs are growing faster than any
other segment of the Medicaid budget. This growth is not the result of
hospitals' increasing their charges, as some proponents of the Certificate
of Need process would 1ike you to believe. Hospitals in Montana have been
paid a fixed fee per Medicaid admission for inpatient services since
October 1, 1987. No matter how much is charged, we are still reimbursed
the same amount.

There {s no evidence that the absence of Certificate of Need law contributes
to higher cost to the patient. Montana ranks 47th out of 51 states
(including the District of Columbia) in cost/admission according to data
supplied by the Montana Hospital Association. We submit that this is not

a result of any regulatory process. A more probable explana@ion is that
hospitals representing 85% of the beds in this state open their rates to a

a voluntary review process. Last year average rate increases approved
through this process yere approximately 7%.
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Contrary to some of the stories you have heard, deregulation does not pro-
mote unwarranted growth. For example, Wyoming deregulated in May, 1987.
At that time, 600 long-term care beds had already been approved under CON

law. Since then, approximately 400 of those beds have either been completed
or are still under construction.

No other capital activity is anticipated

for several years. Granted, Wyoming's economy doesn't allow for much

activity.
Arizona and Utah.

But, Wyoming's economy more closely parallels Montana than dcas
It is not valid to compare states with total populations

of less than a million with large metropolitan areas of more than 3 million

people.

The growth rate in Arizona two years ago was almost four times

the growth rate of the entire United States. These two states, of course,
are cited by proponents of Certificate of Need law as examples where de-
regulation only fuels unnecessary construction.

The Federal TradeACmunission (FTC) actively promotes competition in health

care.

The Commission has cited the entry barrier created by CON law as a
factor significantly contributing to the potential for anti-trust violations.

Proponents of CON law suggest that joint ventures would not occur without a

CON process.

In Billings, Saint Vincent Hospital has entered into a number

of cooperative ventures with Deaconess Medical Center and will continue

to evaluate other opportunities.
hospice, cancer center, MRI unit and laundry services.

The two hospitals operate a jointly-owned

were sound business decisijons based on months of research and planning.
They were not a compromise for a contested CON application.

Senate Bill 340 is a compromise bill. It recbgnizes the needs of nursing

homes, psych hospitals, rehab hospitals, mental health and chemical dependency
programs and allows these types of services to remain under the protection of

Certificate of Need law.

In summary, we support Senate Bill 340 and ask that the House concur for the
following reasons:

1.
2.

3.

There is no proof that CON law reduces costs to the consumer.

There is supporting documentation that CON legislation
rajses costs of operation to hospitals.

CON law is a clear restraint of trade and hinders the
ability of hospitals to function in the free marketplace.
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ONTANA
EALTH
ARE
SSOCIATION

36 South Last Chance Gulch, Suite A
Helena, Montana 59601
406-443-2876

Senate Bill No. 340 ~ Certificate of Need

PROPOSED AMENDMENT
Amend Senate Bill 340 as follows:
1. Page 4, following line 15, add a new section (3):

"(3) For purposes of subsection (1) (i), the provision
by a hospital of services for ambulatory surgical care,
home health care, long term care, inpatient mental
health care, inpatient chemical dependency treatment,
inpatient rehabilitation, or personal care, includes
all activities described in subsections (1) (a) through
(1) (h) related to the provision of the enumerated
services."

2. Renumber subsequent sections.

Explanation:

This amendment is required to clarify that any activity
undertaken by a hospital related to providing long term care and
the other services enumerated in section (1) (i) such as adding
new beds by construction, expansion or conversion, will require a
certificate of need. If another provider, such as a nursing home
or chemical dependency treatment facility, would be required to
obtain a CON in order to engage in the activity, then a hospital
would be treated similarly.

An Affiliate of XHIBT é
k_

ahca | D;T: 3-3-57

American Health Care Association . HB g4ﬂ
£




ONTANA
EALTH
ARE

SSOCIATION

SENATE BILL 340

36 South Last Chance Gulch, Suite A
Helcna, Montana 59601
406-443-2876

PROPOSED AMENDMENT TO INCLUDE HOSPITALS IN CERTIFICATE OF NEED

PROCESS

Amend Senate Bill 340, as follows:

1. Page 3, line 25, following "ex"

Insert: ‘"or"

2. Page 4, line 5, following "50-5-101"

Strike: "; or"
Insert: "."

3. Page 4, lines 6 through 9,

Strike: in their entirety.

4. Page 4, line 20, following "hespitai;".

Insert: "hospital,"

5. Pages 4, lines 24 and 25, and page 5, line 1,

Strike: in their entirety.

Explanation:

The amendments remove the hospital exemption and make hospitals
and all health care providers currently covered by certificate of
need a part of the CON process.

The legislation continues to include a two-year sunset for

review of the process.

The amendments are necessary to avoid an unconstitutional dis-
tinction between hospitals and other health care providers and
to maintain some method of controlling hospital costs and
duplication of services and equipment.
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36 South Last Chance Gulch, Suite A
Hc]cna, Momana 59601

Amencan Health Care Association .-



i
{
!

© .

| | | d

Tuesday, February 28, 1989

The Billings Gazette

Billings and Montana while

The Billings Gazette is dedic;!
rect
quality of life must be maintaji

The state Senate recently passed Senate Bill 340
:with an overwhelming 49-to-1 vote. The bill is now
_resting comfortably in the House Human Services
- |1+ Committee awaiting a hearing.

. . The measure would allow
- GAZE“E the expiration of a law requiring
- QPINION

hospitals to obtain a “certificate

"' of need” from the state before hospitals could pro-
. ceed with new services or an expansion of existing
. services. Essentially, the certificate-of-need law is

Keep hospital costs low

. intended to eliminate duplication of services and,

presumably, keep health-care costs down.

. ering St. Vincent Hospital's proposal to add cardiac
. surgery to its services.

.+ X indeed SB 340 is a fait accompli, then we can
. safely assume that not only will St. Vincent add car-
diac surgefy to its list of services, but those hospitals
i in the state that are in direct competition with each
other will — to one degree or another — engage in
games of one-upmanship with programs, services

; -In Billings, Deaconess Medical Center officlals
‘ took one look at the Seniate vote, considered the odds -
« and withdrew from adminstrative hearings reconsid-

@d equipment.
- Health care in America today isa very expensive
busipess Monday’s Wall Street Journal reports that

. AR T

hospltals in some parts of the country are paying
kickbacks to doctors who refer patients to them. Any.
way you look at it, that unethical practice is just an-

. other hidden cost that must be borne by the health-
- care consumer. . °

The certificate-of-need law served hs a check and

‘balance against costs.

Without it, both Deaconess and St. Vmcent have
an obligation to keep the high cost of medicine down

and the quality of care up. Patients must insist on
that.

‘ R m? N 3: EEa

Abplause due

The Yellowstone County Commission held its
brainstorming session last week and opened it to the
public. That was after Commission Chairman Dwight
MacKay's uncertainty over inviting the public.

MacKay and the other commissioners deserve an
A-plus not only for allowing the public in but also for

“developing a mission statement and outlining goals.

The statement is clear and uncomplicated, and
the goals intelligent and necessary. We now know
how much the commissioners are dedicated toward
improving government, and that helps all of us.
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- Laissez faire sends nursing home

Ny William Lambdin

OLOHADO contd see dvamatic in.
. Acreases in nursing-home costs i the
tate degislalue detegutates the health-
«are mdusiey and allows (oo nany nursing
feanes to be buill Costs o patients aml
Cangavess could po wp needlessly, Quality
sl care condd go down dust ask Arizona.
Fhe Arizaona legistatare deregulated

S 1o Barnes in 1982 Sinee then the state

~roin the il of
g Medirand expen-
Brages haveines K1 M tax-
xpense Nursing henes sirouggling
1o survive hecause of tease eoppetition
hove cut statf, foml service aml olher
things that fower the guality of eae. Arizo-
e Health Department ofticial Marlene
Mariani said the state has hecome *a per-
fect example of the profiferation of ser-
vires that will occur when there is a lack of
canlrols ™

The [ew other stales thatl have eliminat-
ed controls have had similar problems.
a< had to place 2 moratorium on Medi-
caid pavments to stop rapid expansion of
nursing homes. Utah has scen huge in-
creases in nursing-home construction in the
last three years. Calilornia is reinstating
conteols afler eliminating them just iwo
SIS ago )

Cuolorado’s Certificate of Need law that
repulates nursing-home expausion will ex-
ploe this duly 1R s ant replaced by ofhier
suntiols, several of the big, national health-
e chans will expand here just as they
dul in Arizona. They don’l care if oo many
musing homes are hulit. They have mil-
lions to invest and figure they can oullast
local competitors. Hall-empty [lacilitics

“don’t bother them. Thiough investment tax

beeaks and other advantages, they have
fearned how (o manipulate the health care
system, shimp on cane and eond up with 2
proht The usoal mahetplace fosees of
competition don't apply.

Charles Froelicher knows thal. lle is a

ab to
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Regulations governing the expansion ol nursing homes In Colorado expire in July unless the legislature renews them.

member of Colrado’'s Health Data Com-
mission that collecls information on heatth-
care opermtions thioughout the state. lle
recently said, “Wilhowl guestion, market-
place forces are not at work in the health-
care systen.” e charges that karge cotpo-
rations are able to creale monopolics,
increasing rafes and making huge prolits
while trealing fewer patients.

flow do you inake morte moncy H you
have fewer patients? Yon charge each pa
tient uore, How can you justily that? fle.
canse you have “fixed costs™ that must be
paid regatdless of the number of patients.

Nancy McMahon with the Colorade
Health Depatlinent explained how  this
Cateh-22 works: A nursing home's costs (or
building maintenance, mortgage payments
and equipment remain the same and must
be paid whether 1t is full or Lall emply. As
the nuber of patients drops, the cost per
patieat tises to mect the lined costs

The kicker is that most af those higher
per-patient costs are passgd on to the state
through Medicaid increases. As a lax-sup-

ported program. Medicaid pays neaily 707
ol all the health cate given in nursing
homes. 1t ts mainly for poar people or the
chranically ill who cannot obtain insurance.
Increases in their nursing-home bills can
cosl the state plenty.

A few stale legistators realize this. Sen.
James Deatty, 1LFort Collins, is sponsoring
legislation to continue stale conlrols on
nursing homes. lle is supported by the Col.
ot ade Theallh e Association, which rep-
vesemts most of the state’s current long-
term eare providers. CIRCA director Arlene
Linton says figures show that Colurade
docsn’t need any more nursing homes: Med-
leaid admisslons are pow 200 fewer per
mouath than four years ago. iverall occu-
pancy is down about 000 patients A re-
cent VS General Acconnling Office 1eport
also says thal narsing home  occupancy
rates are declining nationwide,

Reatty's hilh may fee heavy opposition
from health care corporations Ht want (o
expand. Their jobby is strong, and deregu-
lation is popular these days. We have de-

reguiated the banks and olher in-
dustries. Legistalors will be tesnpted to gn
atong withs the lienmd

AMaybe hospilals and some health-care
operations should be deregulated Bot not
nursing homes al this time. Marketplace
forees that encourage improvements
through competition ae facking. The expe.
rience of other stales shows what will hap-
pen

There is one ofber thing we shoufd se.
member: The basic prinesple of all headth
care is that the public ultimately pays for o
— throngh higher medical bills, increased
insurance premiums or more taxes. If you
see health-care [acilities going up on every
corner like filling stations, don’t wesder
who pays for them when they are nearly
cmply. You are paying for them

Willian Lambdin_ Greeley, is anthor of
Toublespeak Dictionary” and publisher
of “Senior Veice,” a news magazine for
retired people in Colorado and Wyoming.
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Warm Bodies
Hospitals That Need
Paticents Pay Bounties
IFor Doctors’ Referrals

The Practice Is Questionable,
But It Spreads as Profit
. From Carc Is Threatened

e

i'Lack of Inough Sick Pcople

By WaLT Bocnanicn
And Miciar, Warnnionz,

Staff Reporters of Tar. WaLLSTREET JoUnnar.

The holiest commodiies In the patient-
care husiness these days are patlents. Hos-
pials with empty heds and testing cen-
ters with Idie equipment are buylng. Doc-

i tors arc selling.

‘ Patlents are rarely aware of the undet-
the-counter market in thelr bodies. Many
physiclans are acutely aware of It; some
profit and sre nothing wrong with {t. "1
can adinit {a patient | to any hospital that 1
want 1o for any reason [ want,” physiclan
David Spinks testified af the 1986 kickback
trial of a Texas hospital administrator, “1
don't have o justify that to anybody. I can
admit .. . becanse 1 don't like the enlor of
the carpet [at a eompeting hospital, ] or §
don't Yike my parking spol.”

AUlssue In the trial, however, was the,
$70 per patient that Pasadena General los-
pital was paying Dr.
Spinks as a consull-
fng fee whenever he
referred a patient to
the hospital. The
hospltal pald in or-
der to keep Dr.
Spinks from sending
his patients to other
hospitals.

Reporters for The
Wail Street Journal |-
spent three months

| examining the buy-

‘ ing and selling of pa-
tients. The practice

PATIENTS
FOR SALE

|
|

of paying kickbacks 1s widespread and |
growing, stimulated by public and private’,
efforts to contain the costs of inedical care,
The efforts have worked lo keep some pa-
tients ont of hospltals and shorten the stays
of others, in elther case, (he resuit Is
emply beds In hospltals; the occupancy |,

rate has dropped by 14% in a decade,
“We don't have enough sick people to
go around,” says Linda Quick, a health

| planning officlal In Mlami. “That's good

news for patients, but not so good for hos-
pitad profits.”

Physiclans have become more valnera-
ble to fnancial ducements offered by
hospltals and testing centers because the
physiclans’ income Is under pressure, too.
“Doctors no longer have a blank cheek to
essenttally set whatever price they wani,
and make as much money as they think is
reasonahle,” says Barry Moore, of Hamil-
ton/KSA, a medical consulting group In
Atlanta.

Payving fat patients helps keep health:
care cosls np and encourages unnecessary
medical serviees. A Rhode Istand physl
cian, Felix M. Balasco, sent 29 peaple to
the hospital for pacemaker huplants they
didn’t need:; for faking Klckhacks he was
convicted b federal court Iy Providence of
Medicare frand In 1986,

The practice sometlines denles patlents
higher quallty care that they might have
recelved at another hospital, One hospltal
acensed {n a physiclan kickback schemne Is
Medical Center of North Hollywood, In Cal-
ifornia, operated by the Amerlean Medical
International chain. U.S. Heaith Care Fi-
nanclyr Azency reports show that in 1986,
this hospitad was one of only 2.4% in the
natlon whose Medicare patients died at a
higher-than-predicted rate. The hospital,

however, In a lelter to federal health of(i- -

clals, says it provides excellent care, The
Iinspltnl also says ils patlents are slcker
than those In olher hosplials,

Of even broader concern, many healtl-
eare speclalists say, Is the new willingness
of reputabie hospitals—large and small,
for-profit and nonprofit—ta push cthical
boundaries In thelr search (or patients.

There is little doubt that the practice of
aelling patients {8 worsening.

1.ast year, the U.S. attorney n Philadel-
phia charged nearly 400 area physicisss
with taking kickbacks to seid patients I‘
medical testing Jaboratory., It is belleve
be the Iargest single enforcement action
ever hronght against physlcians. This
part prompled Richard Kusserow, Ins

“tor geneval of the Department of Hey

and Flunean Services, to warn of a “nation-
wide proliferation” of kickback allegatins
In medieal testing.

Donald 8. Winston, a Houston physicl
says kickhacks have been so common at
times that American Medical Interna
tlonal, the hospital chaln, once mistake
sent him a $50,000 check intended for
ofher physiclan. The check was dellve
somie years ago by & bank officer. "l
grabbed it out of her hand, locked her
the waiting room, copled both sides, ui
returned I," Dr. Winston says.

Angry over seefng that check, Dr. Win-
ston filed sult against American Medical,
Twolve Oaks Hospltal in {ederal court
Houston. The suft alleges that Americ
Mrdical secretly pald $1 miltion to subsl-
dize a phystelans’ group In return for the
patients. Twelve Oaks used the money a
to persnade physiclans to refer patients
“higher cost hospital services™ rather than
lower cost out-patient services, according
to bricls Dr. Winston filed In courli
1987,

Officials of American Medical declin
{0 be tnferviewed because the case Is pead-
ing. In courl papers, American Medi
doesn’t deny making payments to phys‘
fans, inchiding Dr. Winston, bul says

Please Turn to Page A8, Colun {
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Warm Bodies: Hospitals That N Need Paticnts Pay
Bounties to Physicians in Return for Referring Them

(Pnulunu'd From First Puge
Jwas metely [ollowing a legal, industrywiie
practice of helping physicians butkd o pa-
Jtient hase near hospitals. American Medi-
cal says it requires only that physicians
»who receive payments oblaln hospital stall
L privilepes so that they have “Uie oplion' of
relerring, paticnts to Twelve Qaks,
«  American Medical, however, did admit
recently b court fitlngs In Californln that it
As atarget of i federal colminal lnvestiga-
ton {n connection with payments to physic-
inns,

1n a lawsult flled Yast year tn a Califor-
na stale eonrt, Maxicare Illealth Plans
Inc.. a health-maintenance organization,
accused Amerlean Medical of paylng $1.2
million to buy patlent referrals from a
physicians’ group, Hawthorne Community
Medical Group, Maxleare calls the pay-
menls Hirgal kickbacks, aml says they

ralsed medical costs for fis  patlent-
members treated at Amerlcan Medical
hospitals.

Maxicare alleges that the chain dis-
guised 1he payments as financing lor office

.locations for the physlclans’ group and as
consulllng fees Lo the group lor teviewing
patient care al three of the chaln's Los An-

‘geles area hospitals. American Medieal, In
courl papers, has denled any wrongdoing,

“The Hawthorne group declines lo com-
ment,

. Patlents rarely ean counl on govern-

.ment o protect them from exploliation,
Stale awl federal anil-kickhack laws are
weak or rarely enforced. FPederal law does
forhld even indlrect kickbacks (ur refler-
ting Medicare and Medicald patients to
hospitals or testing centers. But federal

Sprosecnlors say they can't recall a single

“successful prosecution of a hospital for pa-
tient-buying. Many states don’t specifically
{orlid hespitals from paylng kickbacks to
physiclans.

Medical elhics, as defined by the Amer-
lean Medieal Assoclatlon, probllit divect
kickbacks. But the ethleal conde fabls to ad-
dress the many Indirect klckback schenies
Ihai are employed. Nor do ethies address
e lucratlve ownership Interests in testing
centers being offered to physicians who
can effectively guarantee proflis hy refer-
ring patlents to the cemlers,

% x

The suation at Pasadenn General Hos
phtal in 1985 was crltical, Operating o a
griiy Houston suburb, the aging hospital
had been tnanclally hemorrhaging ever
since it was purchased in 1983 by Ameri-
can Healthcare Management Inc., a pub-
licly traded owner and operator of hospl-
tals.

The 1eason was simpled Physicians had
suddenly stopped sending thelr patients, 1§
Pasadena General were {o stop (he bleed-
fug, it smuehow had to change the minds of
(e physictans,

Ry 1985, the hospital had such a plan.
Straylng physicians would be offered a pot-
pourt] of flnanclal Incentlves: profils from
a sophisticated X-rav machine bul none of
the visk; padd conguittee appointiments re-
quiring little work; the posslblllly of [ree
. trins,

“MeSHANE: OK.

CFURTH; moaot rushingg yeu o o, 1
know you can’t predicl what nay “be
happening next week, but M- il you
have some adinissions around ‘luesday
evening. . ..

Mr, Furth Baler explained in testmony
that high occupancy would put his boss “'in
a very, very good mood."”

The Fall Guy? )

Rick Robinson, a Washington lawyer for
American fleaithcare and Pasadena Gen-
eral, says: ""The company’s view was that
they diduw’t apprave of any agremnent to
pay physicians for referrals. And such an
agreement, fiad It exlsted, would have vio-
lated company policy.” But Randy
Schalfer, a lawyer who represented Mr.
Furth, blames American Healthe are for
his client's problems.

*fie went out and recrulted in lhe man-
ner they suggested, then when It ali hit the
fan, (they] let him take the fall,”" Mr.
Schatler says. ““They couldn’t slrgle my
guy out of ail the peaple ia the conntry and

make him a felon, because that's the way
the Indusiry operated.” ,

My, Furlli's prosecutor, Linda Latt
more, agrees that Mr. Furth ““was just do-
ing what was common {n the trade. That's
my gt fceling, really.”

That's certalnly what Mr. Furth
thought, “Lel's say something should hap-
pen to me,” sald Mr. Furth s one of br,
McShane's ape recordings. “You also
want to know that the next person coming
In s golag to be dolug the same daimn
thing I'm dolng." .
o+ 0 R

Just days before Mr. Furth spoke of pa«
tient-buylng i front of Dr, MeShane's hid-
den microphone In Texas In 1985, a shinilar
conversation was taking place more than
1,200 miles away, In a quict Midweslern
town Just off the Lake Erle shore.

On a luly evening, board members of
the nonprafit, tax-exempt Northeastern
Ohlo General Hosplital were meellng in the
hospltal's communlty room to act on |
gamble lo bring in more patients. The plan
was for the small, revenne-poor lospital o
lend £75,000 lo a group of <Ix physiclans,
the core members of the independent Mad-
fson Cllnie.

This was to be a sprefal loan: 1t didn't
have 1o be repald, All the physicians had to
do to get it was promis: to sbmilt “not less
than 75% of thelr patients.”

QOne reason for the generosity: In the
previous (onr months Bill Steerkel, a Madf-
son Clinic physiclan, had reirrred less than
half the number of patients than he had re-
ferred during the comparable months the
year hefore, The hospital couldn’t afford
such patient losses.

At a board meeting several months ear-
lier, Dr. Stoerkel, represeniing the clinie,
had warned the hosplial o talk money
quickly If It wished to comipete with other
hospitals for patlents from the clinic.
Conscience and Cash . " &

ufir_ Strerkel stated that he hag walked |
the halls fur a lot of yeurs cnd i seeis as
though 1o get somne financial help makes
ane feel better that the Board s standlng

¢ behind you,” according to hospltnl board

nnutes.

ke, pi pr rosident of Jackson & Coker, A fia-
tlonal medieal consulting firm. He cantions
that this wight be {Hegal. it's “really on
the leading cdge,” and *it's, not wide-
spread,” Mr. Dismuke says.

More conmonly, hospltals shiaply buy
physicians’ practices. A 1988 survey of 600

hosplials by TTamilton/KSA, a medical !

consulting Tirny, found that 18% were buy-
Ing physician practices and anolher 8%
were considering i, In some communities,
“If you have locked In that supply of pa-
tients, thiew you have assured your fulure
and you have slgnlficantly damaged your
competing hosplital,” says Barry Moore, of
Iambton/ KSA,

New Rules Sought

Still, says Mr. Kusserow, the Ilea
and Human Services Inspector gener
“The physician's patients, In most cas
may be tolally unaware that the physicl
tias sold his or her practice to the hoe
tal.”

Many of the purchases would be lile;

wuler vules proposed by Mr. Kussert ™.,

Congress tequested the rules in hope
hetler definlng what it views as an ove
hroad anti-kickback law, These rules, ¢
rently undei golng a perlod of public cc
ment, could take effect this spring.

More deflinitive federal law, howev
won't eliminate the buying and selling
patlents. Because so many state laws
‘weak, hospltals can avold prosecution
buylmz ouly private patients.

Minnesotn  authoritles, for examyj
have Iaken no actlon agalnst the nonpr
Methodist Hospltal In Minneapolis for p
Ing a $2.5 milllon kickback to the are
largest physiclans’ group, Park Nice
Medical Center,

or this kiud of money, Methodist E
pital  wanled no  Band-Ald-and-asp
cases. 1ts December, 1986 contract with
medical center stipilated that the hosp
rel 9% of those Park Nicollet patients
yilviug CT, or computerlzed lomograg
acans: radiatlon therapy; home care;
patient rehabllitation; and selective ou
tient surgical procedures. Medicare .
Medieald patlents were specifically
chudded,
Unlnlormed Patlents

The clinle was obilged (o send path
over a period of three to flve years,

The Hewnepln Counly Medical Soc
calls the arrangement unethical, But
Mlnnesota Roard of Medlcal Examin
which licenses physiclans, has refuses
say whether It has even lnvestigated
contriact, The Minnesota attorney genet
offlee says hospitals can't be held cr
nally Hable for paylng kickbacks to gel
vale pay pallents.

The county medical soclety condes
the deal on two grounds: Pati
shoukdn't he swapped for financlal cor
eratlons, and patieats should have 1t
told of the deal but weren't, says the i
cal sociely's Bruce Norback,

James Relnertsen, Park Nicollet's ¢
Jdenl, says he found Methodist's req
Tor o pallenl =iz
along with it because the quality of »
wonhin't sulfer, He says his clinlc fnsl
on the right to terminate the contract v
out penalty i i alone deckled qualily
anylhing less than the best avallable

Terry Finzen, Methodist's presic
says increasing competition forced his
pital to protect its investments, . "We '
vulnvmblo." he says.




b A Lo algin wap. pailias fa
money. Howas a stralegy {hal ultimalely
resulted i the indictment of Pasadena
General's adiminlstrator, Russell Furth, on
clipes that he vielated a federad anti-
kickback fiw,

Although Mr. Furth was acquitied at a
1986 trial, it wasn't becanse he didn’t pay
Kickbacks; he adiits 1o that, Tt was just
that proseculors couldn’t prave he paid
them (o gel Medicare patients. The {elal
provided a vave inside look at the seamier
skle of hospital competition.

Prlee: $70 a Head

Two flamboyant Bouston physiclans,
Dr, Splnks and Jerry MeShane, wete con-
teal flgares SHN In thelre 30s, they rarmed
about $I00.000 a year each. Dr. Spinks
drove o Porsche; Dr. MeShiae, a Jaguar.
They jointly owned a rack-mid-roll clul, a
weight-reduction center, a horse-broading
company, antt the entlly Pasadena General
valued st thriving cllnie,

I, Spinks and McShane tad heen
steering aimost all thelr patients (o hospl-
tals it disectly eompeted with Pasadena
Geneval.  Necanse  Drs.  Splnks  and
MeShane were such valued prospeets, ane
of Mr. Farth’s fivst acls as Pasadena Gen-
eral’s new sdininlstrator was to prisuade
them {0 swilch thelr refereals. Although
there is a disagreemoent over who hronched
the subject of kickbacks, each side ulti-
malely agreed on a price: $i0 per paticnt,
o be disgnised as consulting fees,

Both Dys. MeShane and Spinks testified
that "asadena General's previous owners
had given them noney, “Onee 3 wonth
this cleck would come, and 3 yon teied (o
finl out much ahout this chieck, you
conldu't ger much information,” says Dr.
McShiane, Te says (he adimbnisiator wonld
only say (hat it was {or “supporting our
hospital.™

Aot {he time that Ameriean Health-
care Management bought Pasadena Gen-
eral, the checks stopped combng. And Drs,
MeShane and Spioks began refervimg thelr
patients to other hospitals, To reopen the
palient spigot, Mr. Furth testified, his su-
perlors at Amerlcan Healthtare approved
payving kickbacks, so long as they didn’t In-
volve Medicare or Medicald patients,

A Grant of Tnnnunity

Mr. Furth testified that he felt kick-
hacks in any form were wrang. Bl he said
the company  assured him $hat under
Texas law he conldn’t be prosecuted for
such pavinents,

Under the state law, however, the phys-
Icians conll under certain clrewmsiances
lose their edical licenses for accepting
cash kickbacks. So when Drs. MeShane
and Sploks say they learned (hat selling
patents might be Improper, they soight
audd obtained inununity from state and fed-
eral prosecntion in exehange for their testl-
mony apdnst Mr. Furth,

At Ihe government's request, Dr,
MeShane secretly tape-recorded the ad-
ministrator, On one tape, Mr. Furth shows
his apprebension over the possibility that
Nls company’s president wonld {ind eipty
hespital beds during an upcoming visit to
Pasadena Genetal,

©OUPURTIE Next week (he presilent of
our company Is in. Will be here on Wednes-
day.

J. Dudiey Chapman, a physiclan on the
hospltal board, wondered liow I squared
with other things he had heard, According
fo the bonrd inutes, Dr. Chapmen “ves
lated & conversation fn which Dr. Stoerkel
stated he could nol admit patients o
(Northeastern Ohlo General llospital) in
good consclence due to substandiird condl-
tions and Incompetence,”

The hosplial did have failings. Accord-
Ing o 1987 hospilal records, physiclans
wortled about poor lab wark and nursing
errors, while a private Inspeetlon agency
fomd that the hospital badw't coacled an
overall quality assurance plan,

The oard declded 1o nvestigale the
foan plan further, and on this July evenlng
It met to take a final vote. Over Dr, Chap-
man's objections that huying  palients
might e Hlegal, the board voled to exe-

“cile the agreement, which covered pallent
referrals untll August 18an,
Physleb’s Bxplanation

The “loan” agreement dulw’t specifi-
eally exchide Medleare mul Medieald pa-
tient referrals, although it is a felony nn-
der federal Inw to knowlngelv solicll or re-
ceive a kickhack in exchange for Medicare
or Medicaid patient referrals. )

Dr. Storrkel conflrins that he sent Medi-
care palients to the hospital after the clinic

gol ils $75,000. “I don’t diferentixle one

patient from another," he says. But he
says be doesn’t belleve he violated any
law. “Most hospitals have arrangetients
with physiclans, oue way or another,
whete they are paying to keep (heny fnter-
ested I using thelr hospital facilitins,' he
says. le also says he never sent patlents
to the hospital unless they needed hospltal-
Ization,

The $75,000 “loan™ to e Madison Clinle
physicians created problems for te hospl-

tal: Other physiclans asked for shllar -

payments. ta 1986, lor exsimple, two other
physiclang asked the board for » **$30,000
forglveness loan shmllar (o the Maclson
Clinte loan,” according to hospital board
minules. The loan was grinted.

Despite the hospltal’s altenpt to buy
physiciaus' loyaity, It closed three months
ago. "The hospital was like the Shah of
Iran,” says Dr, Chapman. “fle bonght his
power bt eventuatly ran onl ol money,
Here, people were saying give me $75,000,
give me this, give me that, until we too ran
oul of money."”

* » *

The word “kickback Isn't fashionable
among hospital administrators, They 1efer
Instead to “physiclan practice cnhance-
ment” and “physiclan bonding,”

Sote enhancement or honding seems
no more mallgn than ordinary busines: en-
tertalnment, Tn 1986, Sherldan Pk Hospl-
tal, near Ruffale, N.Y.. offered physlcians
wha adinlited W or more patidat: a month
a "cholce of dinner for two or ene reund
of golf at the Country Club of Ruffalo,”
Sheridan Park has since closed.

Leasing hosplial beds to physleians who
can, In effect, rent out the beds ts patieals
al a profit seems more questionable,
“Let's suppase 1 lease that bed {10 a iloc
lor | for $7i0, amd be 13 able to btk $800 for
that bod, then the doclor picks up $100 for
every patient he has,” says Bill J. Dis-

. W p e
Sklney Walfe, who hieads the consumer-
oriented Health Research Group, says hos-
pitals and physiclans should pet out of the
business of bitylug and selling patieats. *'Is
the purpose first and foremost (o deliver
the best patient care, or is It lo use pa-
tlents amed Hielr heatth problems as a front
for waklnge @ Jot of mouey?™ br, Wolle
asks,
Hee bl doctors amd hospltals are
golnr to act like rackeleers, they are poing
to desetve to be treated like racketeers.”
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By Merit C. Kimball ;
HealthWeek Washington Burcan
WASHINGTON—Rep. Fortney "Tele”
Stark, D-Calif., introduced a bill Sept. 7
that would force states to erack down on

buildings, .expansions and puichases of
expensive medical equipment.

Hospitals that don't get approval for
such expenditures would forfeit Medi-
care payments lo cover these capital
cosls.

In atternpling to revitalize the states’
certificate-ol-need elforts, the bill also
would require states to idenlily hospi-
tals that should close because of Jow oz-

inc/ficien! hospital spending for new.

cupancy rates. However, the measure
contains no penalty to force hospital
closures.

A trial balloon

Although the bill is a trial balloon
that won’t be considered until next ycar
al the earliest, its intenl is to rein in
Medicare’s capital payments for major
hospital purchases. These payments
have risen 76 percent duting the past
five vears, compared with a 17 percent
increase in peneral inflation, according
to Stark, chaitman of the Iouse Ways
and Means Health Subcommiittee. .-

Statk said Medicare’s capital pay-

House bill would restrict hospital construction

ments are projected to rise an average of
11 percent annually through 1993,

"These increases will occur while use
of hospital facilitics reaches ever-higher
levels of inefficiency, ” he said in a state-
ment. “Over one-third of the hospital
beds in the nation which are staffed are
standing idle every single day.’

Stark added tha! each empty bed, by
conservative estimales, costs $40,000 a

'year, for a total $14 billion in "wasled

resources.”

"It certainly does not cost the amount
of money Statk is talking about,” said

Continued on page 33
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“Bill restricts
some spending
by hospitals

. Continued from page 9

ane health Industry observer,
The emply beds are “not
staffed, not operated. No one is
spending any money on them.
!  They are stand-by capacily.*

‘A step back’

“This rcpresents a step back
into a certificate-of-need
i program that did nothing to

eliminale excess capacity,” said
Jack Owen, head of the Ameri-
can Ilospital Association’s
(ATIA) office hete, *We need to
let economics dictate capital
expendilures.”

Stark said the “normal nies
of economics do not appear to
apply in any meaningful way to
hospitals.”

He said when Texas relaxed
its capital-expenditure review
law in 1985, nine new hospitals

when the city was in a reces-s
| sion due lo falling oil prices. He
{ added that $1.5 billion cur-
rently is being spent on hospi-
tal construction there, gven

opened in Houston at a time

though occupancy rates have

declined to less than 60

percent,

Specifically, Stark’s bill would:
* Regtite each state with an ur-
ban-hospital occupancy rate
below 85 peicent and a rural oc-
cupancy rate below 75 percent
to set up aseview system o ap-
prove any capital expenditure of
more than $1 million or which
creales new beds or services. If
the state does not =et up this
system, Medicare would with-
hold capital reimbursement,
According to AIA data,
every slate is below those occu-

pancy rates.

s Limit the amoun! of new
capital spending, allowed per
year in each state but still allow
cost-based reimbursement
within that limit.,

¢ Exempt rural hospitals
from the limits if the state de-
velops a separate health plan to
stabilize those hospitals.

Stark’s bill has no chance of
consideration this year before
Congress adjourns in October.
Butl next year, as one congres-
sional aide put il, "Whatever
saves money is a viable ap-
tion—no matter how wild and

‘-v —— fm ame Ay sa wmt a4r o ma — s wm ae = e - -
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crazy it may seem.” a
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SENATE BILL 340 - exempting hospitals from . .~ 1064432876
' | 1 Certificate of Need L : :

. DEREGULATION - THE ARIZONA'EXPERIENCE.,{. p

The follow1ng informatlonpls excerpted from a report on Arlzona
. deregulation entltled,’ﬁA“>tudy,of the Impact of, Health Car
’«Deregulatlon on. Hospltalsw 1Y £ Homes, and Health Serv1ces

“In Arlzona,'nur51ng home care'is pr , :
Increaslng COStS are PlaClng a heavy ‘cost burden on county
funds."»;: i : e

Hospltals-ﬂF'

>hNew hOSpltalS e
. Psychiatric hOSpltalsirﬂ
‘ ~:‘ OPeen Heart v;Surgery e

LN h5.5the number of surgerles increase;
‘5ff””f'ﬂ”37;18 2% per 100 000 populatlon.g

”Cardlac Catheterlzatlon
Labs :

Lo BT EE AT 3hf;fthe use rate rose 13 1% per

Sk R IR R T w-%_~~, . 100, 000 populatlon.,,; IR

”MRI systems.‘_Arlzoéa has 9 MRI systems.‘ (Comparison: Callfornla
Wlth lO tlmes Arlzona s populatlon, has only 18 unltﬁ

&,_ ” R

he state estlmated‘gn the report that "consumers are,currently;vfitr

. expendlng in excess ‘of $225 mllllon per year for excess hospltalﬁywﬁ
- capacity. : L 4 , . ~%¥"T 7
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NOTE

The data for this study were provided by the Office of Health Facilities and Economic
Review, Arizona Department of Health Services. Within this Office grateful

acknowledgement is extended to Fred Bodendorf, Ph.D., Manager, and to Cal Lockhart, -
. Hal Webb, and Doris Evans of his staff.
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IMPACT OF HEALTH FACILITIES DEREGULATION IN ARIZON.\

L HISTORY AND DEREGULATION TIME FRAME

A.

B.

Enactment - 1971t Arizona was one of the first -few states to enact
legislation authorizing Certificate of Need and Rate Review programs and
Uniform Accounting and Reporting for Health Care Institutions. The
Department of Health Services, established in 1974, received responsibility
for the administration of these regulatory programs.

Deregulation: The Arizona Legisiature terminated Certificate of Need
review for:

Nursing Homes: July 15, 1982 (a 41-month period).
Hospitals: March 15, 1985 (an 8-month period). Deregulation included
major capital construction projectsl, new services and high-cost
specialty services affected by CON review criteria.

Continued Regulation: Arizona's RR and UAR programs are still in place.

The RR program requires mandatory participation of health care facilities
and provides for voluntary compliance of the applicant with the State's

review recommendations. Under RR and UAR programs, all health facility

rates and charges are maintained by ADHS for public information and
disclosure upon request.

Current Status of Post-deregulation System Activity: Very dynamic, with

activity in hospital and nursing home construction, bed expansion,
freestanding and hospital-based outpatient facilities, tertiary services and
rate increases.
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" II. NURSING HOMES

A. 1982 Status

1. Nursing Home Facilities: 79 Facilities

2. Beds (All Levels 8,313 Beds ' -

3. Average Occupancy Rate: 92.5% Occupancy

4. Beds/1,000 Population: 24.1 Beds/1,000 Pop. 65 + Years
5. Gross Patient Revenues: $124.2 million

6. Per Capita Expenditures: $360.76 - Pop. 65 + Y;ears

B. Changes in Status: 1982 — Present

1. Permit Applications: A total of 169 nursing home applications have.

been received since defegulation in July, 1982:

26 in the last 6 months of 1982;

47 in 1983;
55 in 1984;
41 in 1985 to date

2. Number of Facilities: increased from 79 to 118 nursing home facilities,

an increase of over 50% statewide in 3 years, with an average of 11 new
facilities per year.

3. Number of Beds: fncreased from 8,313 beds in 1982 to 12,559 in 1985,
an increase of 4,246 beds as of November, 1985. This is a 51.1%
increase overall in 3 years, compared to a 55.8% growth in the
preceding 9-year period 1974 through 1982.

4. Occupancy Rates: fell from 92.55 in 1982 to 82.8% in 1985, a decrease
of 10.5% for the 3-year period.

5. Beds/1,000 Population 65 + Years: increased from 2-4.5_beds/1,000 to
31.3/1,000, an increase of 27.8% in the 3-year period.

£
£

When all proposed construction is completed, Arizona will increase to
about 45 bed;/l,OOO elderly, an 84% increase over 1982. This ratio is

approaching/the national average of 50 beds/1,000 population; however,

uniT 7

\ui
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C.

7.

8.

9.

>

75.3% of Arizona's beds are skilled nursing, compared to 2075 nationally.
Therefore Arizona's costs run significantly higher than other states for
an equivalent number of beds.

Gross Patient Revenues: increased from $124.2 million in 1982 to

$224.7 million in 1985, an increase of $100.5 million (GPR) over 3 years
an overall increase of 81%.

Per Capita Expenditures: The State's population 65 + years increased by

about 17% from 1982-1985. During the same period, per capita nursing '

home expenditures increased by 53.5%, from $360.76 (1982) to $553.81
(1985). |

Average Revenue Growth: increased by 22.0% per facility, compared

with a 8.4% increase in the National Nursing Home CPI for the same
period. '

Average Arizona Rate Increase: stands at 5.6% for the 3-year period.

This indicator is down from the 9-year average of 8.7% for the period
1974-1982 due to various market factors, including the surplus of beds
and the fact that new facilities are establishing higher initial charges to

support current building costs that a'verage between $25,000 and -

$30,000 per bed.

1985 Permit Activity (Year to Date)

1. Number of existing facilities: 118 Nursing Homes
2. Permit.Apgh'cations Received: 41 applications
3. Permits Issued to Date: 7 permits g
4. Profile of Proposed Construction/Expansion %
- / - : -
New Facilities: 1,878 beds, - $49.1 Million %
Expansion of Existing Facilities: 308 beds, $9.2 Million .
TOTAL | illion EX1 J

2,186 beds,  $58.3 Million EX

HB
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5. Bed Redesignations: 355 beds were redesignated to a higher level of
care: : . .

a. 147 Personal Care to Intermediate
b. 208 Intermediate to Skilled Care

6. Nursing Home Care for Indigent Patients: In Arizona, nursing home

care is provided by the counties. Increasing costs are placing a heavy
cost burden on county funds. Although long-term care is not included
under AHCCCS, the counties are increasingly using the AHCCCS model
i)y employing a bid process which results in "below-market" cost levels
for coﬁnty patients. The industry's acceptance of this process is in part
fostered by the existing surplus of beds and falling occupancy rates.

EVU‘D’T___._Z——-—-———'-'
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" I. HOSPITALS

A. 1982 - 1985 Permit Actlivity

1. Hospital Facilities: 69 facilities in 1982 and 1983, 73 in 1984, and 72
hospitals in 1985. In the past two years, 4 mining hospitals closed and 6
new general hospitals opened, 3 of which were replacement facilities.

2. Permit Applications: A total of 366 permits received for the 4-year
period; 86 in 1982, 106 in 1983, 78 in 1984 and 96 in 1985 to date. .

3. CON Applications: A total of 39 permit applications were received for
the 3-year period; 6 in 1982, 22 in 1983 and 11 in 1984. No CON
applications were submitted to the State in 1985 in anticipation of the
termination of CON on March 15.

B. 1985 System Performance Status (State Health Plan)

1. Hospitals by Type:  Total 88 Facilities

i
72 General Acute Nonfederal 10,762 Beds
16 Federal Hospitals 1,927 Beds

2. Growth in Nonfederal Bed Capacity: - The statewide bed supply .

‘increased in the past 2 years by 833 beds, a 10% increase since 1983.

3. Population Growth/Admissions: Arizona's population grew 15% from

1980-1985. During the same period, hospital admissions increased only
5%, from 355,847 admissions in 1980 to 373,552 in 1984. The rate of

admissions is therefore declining.

4, Average Daily Census: remained steady from 1980 (6,337 average
inpatient census) to 1983 (6,367 average inpatient census). In 1984, the
- ADC decreased to an average ADC of 5,934, a decline of nearly 7%.

5. Total Patient Days: remained relatively steady from 1980 (2.36 million
- patient days) to 1980 (2.33 million patient days). In 1984, there were
2.17 million paf}ent days, a decrease of 10% for the 12-month period.

EYHIBIT__Z
DATE_ =3 "
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6. Average Length of Stay: remained steady, averaginz 6.4 days from
1980 through 1983, then decreased to 5.8 days for 1984.

7. Average Occupancy Rate: decreasing statewide. The 1984 rates are
60.1% in Maricopa County, 55.2% in Pima County, and 47.1% for all
rural counties combined. The statewide occupancy rate for 1984 was
56.8%.

Only four acute care hospitals achieved the state standard of 80%
occupancy for urban hospitals in the 3-year period 1982-1984. Overall
occupancy in the existing hospital system has experienced a recent
rapid decline. |

8. Beds/1,000 Population: The State standard is 3.2 beds/1,000
population. The 1985 bed ratio currently is 3.7 beds/1,000.

9. Projected Bed Need: The 1985-1990 State Health Plan projects a
statewide bed need of 7,827 acute care beds in 1990. Assuming there is ~

. no further expansion of the existing system, there will be a projected
statewide excess capacity of 2,935 beds in 1990.

10. Estimated Cost of Excess Capacity: Based on the 5-year Consumer’
Price Index for Hospital and Other Medical Services, 1979-1983, the
State estimates that consumers are currently expending in excess of

$225 million per yeear for excess hospital capacity.
B

11. Impact of DRG System: The Federal Prospective Payment System is

clearly having an impact on hospital utilization in Arizona, but we do
not yet have definitive data except for year-to-year measurements of
system performance. Cost and revenue data and special analyses will
be provided when a new computerized system is implemented.

.C. 1985 Permit Status (8 Months)

1. Existing System: 72 Facilities, 10,762 Beds

2. Permit Applications: 96 total; 24 prior'to termination of CON and 72

7. .
after termination. 7
EXHIDIT
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3. Total Permit Value: All projects - $255,971,000.

4. Proposed New Facilities: 11 new hospitals

5. Permits Issued to Date: 1 permit (203 beds)

6. Profile of Proposed Hospital Construction: .
~ New Facilities: - 1,312 Beds $196.2 million
Existing Bed Expansion: 328 Beds 54.8 million
TOTAL 1,640 Beds $251.0 million

7. Change in Permit Status: 4 proposed new hospital construction projects
totaling $90 million were filed with the State immediately following
termination of CON. These projects were withdrawn by the applicant

several months later. The 4 projects included 3 new general acute care
hospitals (500 beds), costing $85 million, and 1 new psychiatric hospital
(68 beds), costing $5 million, all in the greater Phoenix area. These four
projects were recently reinstated by the applicant.

8. Number of Projects Previously Subject to CON: If CON had remained
in place, 38 (53%) of the 72 proposed projects filed after March 15, 1985
would have been subject to CON revie;v.v The total cost of these’
projects is $164.75 million.

9. Bed Redesignations: A total of 90 beds have been redesigﬁated as to
use: '

Med/Surg to SNF : 30

SNF to Med/Surg 10

Detox to Med/Surg 8
Substance Abuse to Psych 30 i
Med/Surg to Pediatric 12

10. Other Activity: .~

a. There is-a great deal of interest in Arizona by consultents
nationwide for all kinds of health care projects. EVLIDT 7

vikse b
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b. Hospitals are starting to compete in alternative health care
settings By purchasing - or establishing nursing - homes,
em;ergency/urgent care, home health, ambulatory surgery,
outpatient clinics.  There is evidence these facilities are
increasingly used as "feeders" for referral of patients to inpatient
hospital care. ' Some freestanding services competing with
hospital-based programs (e.g., 25 home health agencies) have gone
out of business in the past two years because they cannot maintain
utilization.

c. Some hospitals have puréhased land in the outer peripheries of the
greater Phoenix metropolitan area, as evidenced by =zoning
permits and HSA contacts.

d. There is substantial interest by national health care chains in
moving into the Arizona market, pax:ticularly Phoenix. However,
there is interest in both hospitals and nursing homes in all areas of
the State. ' '

R A A
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IV. HEALTH SERVICES

A. Open Heart Surgery: 5 Permit Applications received, 4 Permits issued to
date. The CONs for these projects were either previously denied, withdrawn
or deferred until terminatipn of CON. One project is costed at $504,000; the
remaining 4 applications indicate no cost since heart-lung machines were
previously purchased and the project represents a new service not requiring
construction. The addition of 5 new programs has reversed declining
utilization: in 1984, HSA I had a 17.9% decline (117 surgeries/100,000
population). In 1985, surgeries increased by 18.2%, to 138.6/100,000. Al of
the increases came from units not approved under CON.

B. Cardiac Catherization Laboratories: 3 Permit Applications received, 2
Permits issued to date. All CONs for this service had been denied in the past
2 years. In 1983, the statewide use rate was 239.5/100,000 population, and
the national use rate was 218.8 procedures/100,000. In HSA I the use rate
was 363.4/100,000, increasing by only 2.7% to 373.1 in 1984.  After
termination of CON, HSA I's rate rose to 421.8, a 13.1% increase. All ‘
increased were in units not approved under CON; procedures declined in some .
existing units which had received CON approval. _

C. Physical Plant Expansion: 9 Permit Applications received, 4 Permits issued
to date for major expansion or renovation projects. Approximate cost: $31.3
million. '

D. Nuclear Magnetic Resonance Imaging Systems: Arizona has 8 operating MRI
units in both hospitals and freestanding settings. A Sth system is to be
installed in the University of Arizona. Total cost exceeds $14 million.

Comparison -~ Utah has about 2/3 of Arizona's population, but only 3 units.

California has 10 times Arizona's population, and had only 18 as of last
summer. '

»

£

E. Lithotripsy Services: The lithotripser service unit located in a Phoenix
medical center serve{s’ as a statewide referral center. Two additional units
are reported to be in the planning stages.’ EXHIRIT
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V. COST IMPACTS

A. Hospital Rate Increase Proposals: As of October, 1985, 52 Rate Increase
Applications were filed by Arizona hospitals since March, 1985, following a
rate {reeze in effect for 9 months. In addition, 4 hOSpltaIS that applied for
rate increases in 1984 1mp1emented the new rates during or after the freeze
ending March, 1985.

B. Hospital Revenues/Existing Rates: Prior to implementing these rate
increases, existing rates for the 56 applicant hospitals generated annualized
gross patient revehues of over $1.82 billion. Total State gross patient
revenues for all nonfederal hospitals exceeded $2.02 billion in 1984, Total
1984 gross patient revenues for both hospitals end nursing homes in Arizona
exceeded $2.25 billion. '

C. BHBospital Revenue Increases/Proposed Rates: The implementation of the

proposed rate increases by the 56 applicant hospitals increased gross patient
revenues for 1985 by $109.4 million to a total of $1.93 billion. This
represented a statewide revenue increase of over 6%, as of October, 1985.

D. Repeated Hospital Rate Requests in 12-Month Period: 2 private psychiatric
hospitals implemented 2 rate increases in 1985 (both hospitals have the same
_ownership). The compound effect of the 2 rate increases raised revenues for
these hospitals by $1.02 million and $990,000, increases of 13.0% and 11.4%,
respectively, within a 10-month period.

The State Department has received applications for more than one rate
increase within the year from several hospitals. In the last month, 6 hospltals _
within the State filed for a second rate increase in approximately 7 months.
The compounding effect of double rate increases by these hospitals will result
in the following revenue increases on an annualized basis:

Hospital A 18.2%
- 19.2%
-, 21.3%

£ 25.1%
- 30.9%

- 46.3%

mEoQW
'

The Department eScpects additional duplicate filings within the calendar %(_ear. 7
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SENATE BILL 340 - IS IT UNCONSTITUTIONAL TO EXEMPT HOSPITALS’

SenateAB111,34ﬂ would contlnue,CON regulation to,July 1,
1991. However, hospitals would be excluded from the CON
requirements while all other health care facilities would be
included.. No reasons why hospitals- ‘should be treated differently
from other health care facilities have been put forth. 1In fact, -
the: proponents of SB 340 stated that all health care facilities
kempted from. CON for the“same reason that“hospltals?
‘should b e f T e ‘ B

SB 34ﬁ raises a serlous constltutlonal'questlon regardlng7
’ the,denlal of equal proteetlon ofithe laws‘~ L

all health care fa0111t1es in CON' xcept hospltals., There is
con81derab1e guestion whether. Senate ‘Bill 349, if enacted into
law, would w1thstand a constltutlonal challenge based on. equal
“protectlon.~ » N S Ve

L The constltutlonal 1nf1rm1ty ‘of Senate Bill 34ﬂ has

p obv1ously ‘been recognlzed by its proponents as they ‘have 1ncluded
a severability prov151on in the bill (Section 5). However, if
Senate Bill 346, assuming- it becomesﬂlaw,,is challenged, it will
be because it is applied-to,a health care facility which must
meet CON requirements while hospitals are exempt. If;this_
challenge is successful, there will be no CON in Montana. Thls;
of course would not bother the. proponents as the1r stated purpose
is to eventually eliminate CON completely. ° ‘Senate Bill 348 is
simply a first, and maybe last step. . By exemptlng hospitals,
even though it may besan unconstitutional denial of equal.
protectlon to other heal{h care fac111t1es, the end of CON may be
ensured , i S ,

" We urge your sugport of Senate 5111 34@ WITH AMENDMENTS
1nclude hospltals in the process.iyl - R T
SRS h Exmr 7

An Afflate of - (o :".f‘ e ,
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MEMORANDUM

To: File
From: Patrick E. Melby
Re: SB 340

Date: February 14, 1989

Certificate of need is an exercise of a state govern-
ment’'s inherent "police power" to protect public health,
safety, and welfare. It is a regulatory program in which a
state administrative agency is delegated quasi-legislative
and quasi-judicial powers by the legislature to grant or
deny a certificate, similar to a permit or license, which is
a legal prerequisite to constructing or modifying a health
care facility. The rational underlying CON is that for a
number of reasons - e.g., the non-profit status of most
hospitals, a financing system and patterns of consumer
behavior which stifle price competition, some elements of the
monopoly behavior, the inability to define and measure
"health care" - ordinary market forces will not operate to
prevent the duplication of institutional services or the use
of resources in an inefficient, uncoordinated, and wasteful
manner. The Guide to Health Planning Law (1987) page XX.

Montana’s CON law generally applies to all health care
facilities as defined in 50-5-101 (19) MCA. A health care
facility may not build new beds, add a new health service or
make capital expenditures for equipment over $750,000 or for
construction over $1,500,000 without a CON.

Senate Bill 340 would continue CON regulation to July 1,
1991. However, hospitals would be excluded from the CON
requirements while all other health care facilities would be
included. There was absolutely no testimony at the Senate
Public Health and Welfare Committee Hearing on Senate Bill
340 to establish a reason why hospitals should be treated
differently from all other health care facilities. 1In fact,
the proponents of SB 340 stated that all health care
facilities should be exempted from CON for the same reasons
as hospitals. ‘

SB 340 raises a serious constitutional question
regarding the denial of equal protection of the laws.

/




Memorandum
February 14, 1989
Page 2

The right to carry on a lawful business is a property
right and due process requires that it not be unreasonably or
unnecessarily restricted. However, the regulation of the
lawful business by the state is a valid exercise of its
police power. Equal protection of the laws requires that all
persons be treated alike under like circumstances.
Classification of persons is allowed as long as it has a
permissible purpose and the classifying statute has a
reasonable relationship to that purpose. Billings Associated

Plumbing, Heating and Cooling Contractors v. State Board of
Plumbers, Mont. , 602 P.2d 597, 600 (1979).

There is no fundamental right or invidious
discrimination involved in Senate Bill 340, therefore, the
bill is not subject to the "strict scrutiny" test of equal
protection. For this reason, the bill, if enacted into law
would be reviewed under the "rational relationship" test -
i.e., does a legitimate governmental objective bear some
identifiable rational relationship to a discriminatory
classification. Cottrill v. Cottrill Sodding Service, ,
Mont. ___, 744 P.2d 895, 897 (1987).

The Supreme Court has stated it succinctly thus:

A classification that is patently arbitrary and
bares no rational relationship to a legitimate
governmental interest offends egqual protection of
the laws. (cites omitted). As we have previously
held equal protection of the laws requires that all
persons be treated alike under like circumstances.

Tipco Corp., Inc. v, City of Billings, 197 Mont. 339, 346,
642 P.2d 1074, 1078 (1982). :

The court in trying to determine the governmental
interest in making a classification will generally (1)
attempt to ascertain the governmental objective from the face
of the statute; (2) review the legislative history; or (?)
consider other evidence of what objective the legislature may
have had in mind at the time of passing the legislation. See
Cottrill v. Cottrill Sodding Service, Supra at 897,

Using the rational relationship test, the Montana
Supreme Court has several times found state statutes or city
ordinances unconstitutional as a violation of equal
protection. 1In Cotfrill v. Cottrill Sodding Service, Supra,
the court found that a state statute which excluded from
workers’ compensation coverage an employer’s family member
vho resided in gﬁe employer’s household unless the employer

ExHiBT—L
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specifically elected to include the employee,
unconstitutional as a denial of equal protection.

In Tipco Corp., Inc. v. City of Billings, Supra, the
Supreme Court found an ordinance by the City of Billings
wvhich declared uninvited door-to-door solicitation a nuisance
punishable as a misdemeanor but exempted local merchants with
regular established places of business from its operation as
unconstitutional. The City of Billings had argued that the
ordinance had a rational relationship to the city’s
objectives because it could exercise control over local
merchants and their uninvited door-to-door solicitations but
could not exercise such control over out-of-state firms and
their solicitors. The state rejected this rational and found
the ordinance unconstitutional.

In Godfrey v. Montana State Fish and Game Commission,
___» Mont. ___ 631 P.2d 1265 (1981) the Supreme Court found a
state statute which required a person to be a resident of
Montana to qualify for an outfitter license to be
unconstitutional. The state argued at page 1268 of 631 P.2d,
that the discrimination was justified because:

The statutes were enacted pursuant to the police
power to control the activities of outfitters to
ensure the safety of persons utilizing their
services within the borders of Montana, to protect
private property rights, and to ensure reasonable
law enforcement ability in preserving and
protecting the wild 1life of Montana.

The court found that none of the reasons offered to
justify the discrimination were persuasive. 631 P.2d 1268.

And the court found a statute which required a non-
resident hunter to be accompanied by a licensed outfitter
unconstitutional in the case of State v. Jack, y Mont.
___+ 539 P.2d 726 (1975). The court found the statute
unconstitutional even though it was allegedly designed to
promote safety for hunters, to foster better protection for
private land owners and to provide more effective law
enforcement. The court found that the relationship between
the statutory classification and its legitimate objectives
was tenuous and remote and was, therefore, insufficient to
justify the inequities it engendered. See 539 P.2d at page
730. ‘

There is considerable question whether Senate Bill 340,
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if enacted into law, would withstand a constitutional
challenge based on equal protection.

The constitutional infirmity of Senate Bill 340 has
obviously been recognized by its proponents as they have
included a severability provision in the bill (See Section
5). Severability clauses are not included in legislation
unless there is a question of constitutionality of part of
the bill. The inclusion of a severability clause only
provides a presumption that the legislature intended that if
the invalid part of the statute is severable from the rest,
the portion which is constitutional may stand while that
which is unconstitutional is stricken. If, when an
unconstitutional portion of an act is eliminated, the
remainder is complete in itself and capable of being executed
in accordance with the apparent legislative intent, it must
be sustained. Montana Automobile Association v. Grely, at
page 311 of 632 P.2d.

However, the inclusion of a severability section is no
guarantee that the entire act will not be found invalid if a
portion of it is constitutional. If a portion of an act is
found unconstitutional and the remainder is not complete in
itself or is incapable of being executed in accordance with
legislative intent, the whole act will be found invalid.
North Central Services, Inc. v. Hafdahl, y Mont. ___, 625
P.2d 56, 59 (1981). .

If Senate Bill 340, assuming it becomes law, is
challenged, it will be because it is applied to a health
care facility which is not a hospital which must meet CON
requirements while hospitals are exempt. It is hard to
contemplate a situation where a successful challenge would
not invalidate the entire CON procedure. This of course
would not bother the large metropolitan hospitals as their
primary purpose is to eventually eliminate certificate of
need completely anyway. Senate Bill 340 is simply a first,
and maybe a last step. By exempting hospitals even though
the bill may raise a question of an unconstitutional denial
of equal protection to other health care facilities,
hospitals ensure the end of certificate of need.

PEM
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ONTANA
EALTH
ARE
SSOCIATION .

36 South Last Chance Gulch, Suite A
Helena, Montana 59601

For information contact: Rose M. Hughes 406-443.2876

Executive Director

SENATE BILL 340 -~ to remove hospitals from certificate
of need process

Hospitals should not be removed from health planning because
_ of their impact on the Medicaid budget. Hospital service
costs are growing faster than any other part of the Medicaid
budget.

MEDICAID PAID CLAIMS STATISTICS FY87 thru 1/31/89:
{(from SRS print out)

Service FY87 FY88 89 YTD
Inpatient Hospital »
Dollars $29,861,585 $34,101,800 $12,225,494
Services : 2,002,803 2,114,452 658,884
Cost per service "'$14.90 ‘ $16.12 $18.55
INCREASE COST PER ' , '
SERVICE ' +8.1% : +15%
 Qutpatient Hospital
" Dollars . $4,667,976 $5,579,224 $2,520,944
Services 456,829 385,220 145,665
Cost per service $10.21 $l4,48 $17.30
INCREASE COST PER
SERVICE +42% +19%
Physicians
Dollars $11,266,278 $12,205,821 $4,945,929
Services 492,417 548,674 224,174
Cost per service $22.87 ' $22.24 $22.06
INCREASE COST PER
SERVICE -2.7% -.8%
Other primary care: / ~
Dollars $22,669,745 $23‘676,691 $10,655,574
Services ' - 3,010,180 3,609,317 1,538,318
Cost per service $ 7.53 $ 6.56 $ 6.92
INCREASE COST PER -12.8% +5.5%
SERVICE ' An Affiliate of s EXHIBIT 7 —
i )
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Service

Nursing home costs:.

bollars
Days of Care
Cost per day

INCREASE COST
PER DAY

Service

Inpatient Hospital

Outpatient Hospital
PhYsicians |

Other primary care

Nursing homes

$45,845,522 $48,101,403 $24,708,879

1,278,561 1,317,427 661,771
$35.86 $36.51 $37.34
+1.8% +2.3%

SUMMARY

Increase or Decrease in Cost Per Service:

FY87 - FY 88 FY88 = 89YTD
+8.1% +15.0%
+42.0% +19.0%

- 2.7% - 8%
-12.8% + 5.5%
+ 1,82 +2.3%

It is clear that hospital services, both inpatient and outpatient,
are the services responsible for the fastest growth rate. The
cost per service is growing at a rate that far exceeds inflation,
while other health service costs are growing at rates that are
less than general inflation.

SUPPORT CERTIFICATE OF NEED FOR ALL HEALTH CARE PROVIDERS,

"INCLUDING HOSPITALS.
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ONTANA
EALTH
ARE

SSOCIATION
. 36 South Last Chance Gulch, Suite A

SB 340 Helena, Montana 59601
406-443-2876

MEDICAID BUDGET

Effect of each 1% increase in utilization of various
health care services:

1% - 10%
Nursing homes $516,643 $5,166,430
Inpatient Hospital 385,805 3,858,050
Outpatient Hospital 65,942 " 659,420
&
1[/
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. Orantte County Memorial Hospital & Nursing Home
310 Sansome Street ' P.O.Box729 T ‘ )
(406)859-3271 ¥ PHILIPSBURG, MONTANA 59858

February 13, 1989

Montana State Legislators
State Capitol '
Helena, Montana 59620
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McCONE COUNTY \ olity ¢ §
HOSPITAL rave Y Con,

3

P.O. BOX 47
CIRCLE, MONTANA 59215 L

=

Montana Senators and Representatives
c/o Rose Hughes

Montana Health Carc Association

36 South Last Chance Gulch Suite A
Helena, Montana 59601

February 13, 1989

Dear Honored Senators and Representatives:

RE: SB 340

I would like to make known my opposition to Senate Bill 340, regarding the

esclusion of hospitals from the Certificate of Need (CON) process.

The CONprocess was developed to apply to all healthcare facilities and to
effectively control their growth in a positive manner. As you are well aware,

. health care financing is an important and complicated issue. In order for the
CON process to have the desired effect on health care spending, it must apply
not only to nursing homes but also to hospitals. I would be disappointed to
think that short term personal interests are being substituted for long term
planning and benefits.

As an administrator of both a hospital and nursing home, I urge you to study
this issue and consider opposing Senate Bill 340.

Thank You,

Sincerel

cc: Cecil Weeding

e
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Dahl Memorial Hospital Association
o
P.O. Box 46

February 28, 1989

Rose Hughes

Executive Director

Mt. Health Care Assn.

36 S. Last Chance Gulch, Suite A
Helena, Montana 59601

Dear Rose:

Certificate of Need legislation has plagued health care providers in all
the states in which I have been an administrator, mainly Montana and
North Dakota.

I have always felt that the CON law has accomplished most of what it

was designed to do. I'm only for the CON law when it effects all provi-
ders in the same manner. It now appears there are certain forces that
think the large hospitals should be exempt from the CON law.

It is the feeling of myself and the Board of Directors, Dahl Memorial
Healthcare Association that there should be a CON law and that provi-

ders should be subjected to it in the same manner.

Thank you.

Sincerely,

YHIBIT
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Glacier County Medical Center

802 2nd St. SE
Cut Bank, MT 59427
(406) 873-2251

February 14, 1989

TO: All Montana Senators and House Representatives

We support the Certificate of Need process. All health care
facilities should have the same requirements.

Sincerely,

W £ S

MACK N. SIMPSON
Administrator

L'
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PHONE (406) 637-5511

Prairie Community Hospital & Nursing Home

312 SOUTH ADAMS AVE.

P.0.BOX 156 » TERRY, MONTANA 59349-0156

February 13, 1989

Bill Good

Montana, Health Care Association
Last Chance Gulch

Helena, Montana 59601

Dear Mr. Good:

In reference to Senate Bill # 340 entitled "An Act to
Revise and Continue the Certificate of Need Laws", we
feel that hospitals should be included in the cerficate

of need process along with other health care facilities.

Sincerely,

dﬂoﬂ-w A')W /ﬂ”% ~
(,/Jdames -R. Mantz

Administrator

/ o1 7
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ROOSEVELT MEMORIAL HOSPITAL AND NURSING HOME

P.O. Drawer 419 CULBERTSON, MONTANA 59218 (408) 787-6621
TO: Members of the Montana Legislature

FROM: Paul Hanson, Administrator

DATE: February 24, 1989

RE: SB 340

As the Administrator at Roosevelt Memorial Hospital and
Nursing Home I would ask that you support Senate Bill 340.

I have conferred with Rose Hughes, President of the Montana
Health Care Association and I concur with her understanding
of that Bill and give her my full support.




ONTANA
EALTH

ARE
SSOCIATION

36 South Last Chance Gulch, Suite A
Helena, Montana 59601

SENATE BILL 340 - exempting hospitals from 406-443-2876

CERTIFICATE OF NEED

CERTIFICATE OF NEED IS THE ONLY PROTECTION THE STATE OF MONTANA

HAS IN PLACE TO PROTECT CONSUMERS FROM THE HIGH COSTS ASSOCIATED
WITH UNNECESSARY INVESTMENT IN HEALTH CARE FACILITIES AND DUPLI-
CATION OF SERVICES.

DEREGULATION LEADS TO EXCESS CAPACITY AND HIGHER COQSTS.

Let's look at the "Utah experience."

The following are all excerpts from a report on Utah deregulation
entitled "An Examination of the Long Term Care Industry in Utah",
released in September, 1988.

"There has been rapid growth in the number of long term care beds
in Utah since the repeal of Certificate of Need."

1,445 new beds were added and 6ccupancy dropped
from 90% to 75%.

"The increase in beds demonstrates that the market was not successful
at guarding against excess capacity and overbuilding.”

"A lower occupancy rate increases the per patient cost of care."

"Where the influx of providers and new beds are most prominent

is in the area of new free-standing psychiatric hospitals. Since
January 1, 1985, eight new free-standing psychiatric hospitals

have been built in the state for a total of 550 new licensed beds.
...Although one or two psychiatric hospitals may actually have

been needed, it is generally thought that there is now a substantial

excess of such beds..." :

"The increase in beds in the above areas demonstrate that the
market was not successful at guarding against excess capacity and
overbuilding."

"Per unit costs increase with declining occupancy. Fixed costs,
such as housekeeping, mortgage payments, and equipment, remain
constant regardless of occupancy. ...As occupancy declines, these
costs must be spread over a smaller number of patients."

"If Medicaid expenditures on long term care are not controlled, the
An Affiliate of EYHIDIT 7
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number of individuals served or the number of services provided ?
by the Medicaid program will have to be reduced."

"An even more _serious concern lies in the réalm of quality of care.-
...The care a facility provides just before it goes under is likely
to be of dubious quality. Even before reaching that point,
facilities may be cutting corners in the areas of food, staffing,
wages, and benefits...."

"In addition, there is the problem of relocating patients when
a facility closes. This 1s very traumatic and destroys adjustments
or relationships the patient has made..."

"In many states where Certificate of Need has been repealed
without employing a moratorium or other restrictive mechanism, there g
has been considerable growth in the long term care bed supply and

a corresponding decrease in occupancy. Low occupancy rates increase
the per patient cost of providing care." ?

You are being asked to abandon your concern for patients, consumers,
and taxpayers, and to risk major increases in the Medicaid budget,.
to satisfy a few hospitals which find certificate of need inconvenient.

PLEASE SUPPORT SENATE BILL 340, WITH AMENDMENTS TO INCLUDE
HOSPITALS IN THE PROCESS.
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AN EXAMIRATIOR OF THE LONG TERM CARE IKDUSTRY
IN UTAH AKD THE FUTURE IMPLICATIONS
TO CERTIFICATE OF KEED

by

Heidi M. Brich
Graduate Student
Arizona State University

Pregsented to

Suzgnne Dandoy, X.D., M.P.H.
Executive Director
Uteh Department of Health

Rod L. Betit
Director
Division of Health Care Financing

September 1, 1988
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I. EXECUTIVE SUMMARY

This paper examines the current condition of &gkilled and
intermediate care facilities in Utah. It traces the Certificate of Need
program, repealed in 1984, and evaluates the future implications for the
long term care industry in the State. The report also assesses how other
states are meeting the challenges posed by & projected increase in the
nunmber of people requiring long term care services within the context of
limited resources. It 1is recommended that the State move to 1limit
construction while fostering the growth of competitive forces,

Information for this report was collected from a variety of
resources. A computer search and a review of the professional literature
vags completed, a telephone survey of every state was made, and interviews
wvere conducted with a number of people in Utah on all sides of the long
term care and Certificate of Need issues,

The Utsh Certificate of Keed program was azn outgrowth of the federal
health planning movement, Section 1122 and Certificate of Keed were
designed to control health csre expenditures by discouraging or
preventing "unnecessary"” investment in health facilities. This was
Justified because it was argued that the market was unable to control

health care costs.

Utah had a program to review capital expenditures from 1974 through
1984. During this ten year period the supply of beds in hospitals and
nursing homes was tightly controlled. Emphasis later shifted from a
*health planning” sapproach to an “open market" strategy for controlling
rising costs. Implementation of free market forces and price competition
vas seen as an innovative way to control the growth of health care
costs, The Certificate of KReed law was repealed as a component of this

policy.

There has been rapid growth in the number of long term care beds in
Utah since the repeal of Certificate of Keed., While Certificate of Reed
vas in place, only 99 additional long term care bdeds were approved.
Following the repeal of the program there was & net increase of 216 beds
in 1985, 644 beds in 1986, and 585 beds in 1987. The large increase in
beds has caused the average nursing home industry occupancy rate to
plummet from almost 90 percent to 75 percent. The increase in beds
demonstrates that the market was not lucceuful at guarding against

excess cspacity and overbuilding.

A lover occupancy rate increazses the per patient cost of care. At
the same time other factors, including the nursing shortage, past and
future changes in staffing requirements, and patients with heavier care
needs, have increased operating costs for nursing homes. During this
period there have been only small increases in the Medicai{d flat rate
_paid to nursing homes. The financial situation of the industry as a
whole has deteriorated. If the growth continues this condition will

worsen, ,,
£
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If the current trend is allowed to run its it course, it will bring
about the closure of a number of nursing homes, relocation of patients,
and diminished quality of petient care due to cuts in expenditures for
food, activities and staffing. There may also be & negative impact on
the Medicaid budget. A worsening of the financial situation in nursing
homes will increase the pressure on the preadmission screening program to
allow more patients into facilities and on Medicaid to increase the rate
paid for care. This money may have to come from programs designed to
provide care to other indigent and {11 people.

Other states are also working to control Medicaild expenditures for
long term care, In some atates, controlling the supply of long term care
beds 1s viewed as an effective means of controlling expenditures. States
with strong regulatory agencies have high average nursing home industry.
occupancy rates, States with little or no regulation tend to have a
lower average census. There are difficulties associazted with both very
high and very low nursing home occupancy rates.

The Certificate of Need programs vary widely from state to state,
The programs are effective and more readily accepted where there 1is a
longstanding interest in government regulation. This attitude 1s not
present in Utah.

A Certificate of Need program would be very expensive and difficult
to reinstate, There are additional concerns about the program such as
its cost, the length of the appeals process, and the impact of political
influence. At this time, reinstating a capital expenditure review
program is unlikely to be politically successful or desirable,

The most effective strategy to handle the situation in the long term
care industry is a plan to provide rellef from incessant construction
vhile assessing the feasibility of price competition. Prohibiting new
construction will halt the sharp decline of occupancy rates, allowing
facilities to better cover costs. A pilot project will alliow nursing
homes in a small area to compete for new Medicaid admissions on the basis
of quality and price of care. At present, competitive forces are not at
work in the long term care market. This pilot project will 1lay the
foundation for future competition. Such a move addresses the current
situation vhile adhering to the policy of promoting competition as a way
of controlling cost.

Other recommendations in the report include collecting more relevant
demographic and utilization data, increasing funding to nursing ‘schools
to increase enrollment, encouraging the development of private long term
care insurance, and investigating other imnnovative ways to finance long
term care. )
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II. INIRODUCTION

Since the repeal of Certificate of Need in Utah in 1984 there have
been a number of changes in the long term care industry. The number of
nursing home beds has increased rapidly. Operating costs of nursing
homes have risen. A serious shortage of nursing personnel has
developed. If conditions continue to worsen, there may be a serious
impact on the quality of care in nursing homes and on the overall
Medicaid budget. The purpose of this paper is to examine the prevailing
conditions in the long term care industry in the state of Utah, the
Certificate of Need program, and the experience in other states, and to
evaluate possible solutions.

-

Section three reviews the background of the Certificate of NKeed
program. It outlines the political roots of the program, evaluates its
success, and describes Utah's innovative approach to control health care
costs. Section four traces the developments since the repeal of
Certificate of Need. Areas vhere there has, and has not, been a flurry
of construction are examined. It also looks at possible explanations for
the rapid growth in long term care beds for the elderly in Utah. Section
five describes the factors present in the long term care market. It
notes those elements distinguishing long term care from a competitive
market. In section six the long term care industry is investigated. The
factors increasing operating costs for nursing homes are examined, and
the reasons why this is of concern to State Government and the Medicaid
program are highlighted, Strategies other states use in an attempt to
balance the competing goals of assuring access while providing low cost
and high quality care are described in section seven. Every strategy has
accompanying difficulties. Section eight notes the difficulties in
reinstating a Certificate of Need program at this time in the state of
Utah. Although it did control bed supply and many states still have such
a program, reintroducing such a program at this point in time would be
likely to encounter a great deal of political opposition and also be
expensive. Since it is not an appropriate time to revive a capital
expenditure review program, other strategies to deal with the problems
posed in long term care are examined in section nine. The options are
outlined and s solution conaistent with the concern over the current
situation and consistent with Departmental policy is proposed., Section
ten covers the need for information in order to make decisions in the
future, and section eleven specifies some 1ssues which should be
investigated further. Section twelve <cites the resources used in
completing this research.
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IIT. BACKGROUND OF CEETIFICATE OF NEED

The Certificate of Need program had its roots in the health planning
movement. One of the first moves toward comprehensive health planning
was the Hospital Survey and Construction Act.of 1946, commonly referred
to as the Hill-Burton Act. It provided funds for construction of health
care facilities. Initially, a bed/population formuls was used to
identify underserved areas. In 1966, the "Comprehensive Health Planning
Act" was passed, which was intended to assess health service needs and
make changes., The program was given little authority to actually bring
about these changes, however.

Under Section 1122 of the 1972 Social Security Act Amendments, a
state-optional program could be adopted to review capital expenditures
proposed by health care facilities. If states gave a negative
recommendation, reimbursement for capital costs associated with the
project vere withheld under Medicare and Medicaid. This was not always
an effective deterrent, since the amount of Medicare and Medicaid funding -
received by institutions varied, as did the size of the penalty. In some
cases there wvere only very weak penalties if an institution went ahead
with the project without approval. States also began to define their own
certificate of need programs to review the provision of new services and
the construction or major renovation of health care facilities.
Certificate of need programs generally had broader coverage than 1122
programs and also carried more substantial penalties for noncompliance.

The first certificate of need (COR) program was begun in Kew York in
1964. The "Rational Health Planning and Resource Development Act of
1974" was passed in 1975. It made funding available for state planning
activities, and authorized the creation of State Health Planning and
Development Agencies (SHPDAs) and Health System Agencies (HSAs). These
agencies were put in place to prepare comprehensive health plans which
were then to be used in the CON review process. This Act effectively
required states to implement CON programs sccording to federal
standards. If they did not, states lost federal funding for state health
planning and health resource development. "By January 1975, 46 states and.
the District of Columbia had certificate of need, Section 1122, or
both."

COR programs were designed to discourage or prevent what was deemed
by the planning agencies as "unnecessary” investment in health
facilities. Health facility construction and capital expenditures were
revieved on the basis of community need, not demand. The need for such a
review was supported by citing areas of "market failure™ in health care.
Market failure occurred because: there was little or no information
avajilable to consumers about price or quality, third party

A |
1  James B. Simpson, "State Certificate of Keed Programs: The

Current Status," American Journal of FPublic Heslth #5 Ro. 10

(October 1985): /1225.
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reimbursement shielded consumers from the cost of health services, and
" the physician (not the patient) often determined when care was necessary
end where the care would be given. COR programs were also used to
control health expenditures by controlling bed supply, capital
investments in new equipment, and new services. The rationale for
controlling saupply to control costs was supported by research that
indicated there was supply induced demand for hospital beds.
(Roemer's law: A built bed is a filled bed). CON programs included
provisions for public hearings and administrative and judicial appeals.

Utah sgreed to review capital expenditures in 1974. 1In 1976, the
Utah Health Planning and Resource Development Act was passed. The Act
created a local Health Systems Agency, and a State Health Planning and
Development Agency. By 1979 a COR program complying with federal
standards, the "Utesh Pro-Competitive Certificate of Reed Act," was
enacted. This replaced 1122 review. The Act was amended and reenacted
in 1981 and 1983.

The Certificate of Keed program in Utah did a good Jjob of
controlling bed supply. It was much less successful in controlling major
capital equipment purcheses or the provision of new services. The focus
of the program on controlling beds forced hospitals to diversify in areas
not as tightly controlled. See Appendix 1.

After the Reszgan Aﬁministration came into office in 1980, emphasis
was shifted from hezlth planning to market forces. The "National Health
Planning and Resources Development Act”™ expired in 1982.

In February, 1983, the Utah Department of EKealth published a
statement of health policy entitled, A Prescription for Health Care Costs
in _Utah. The report noted that health care costs in Utah were lower than
in the rest of the nation, but that the rate of increase was greater,
The strategy recomnended dealing with rising health care costs by
establishing "price competition as the controlling factor in the health
care market"” and allowing market forces to take over, It recommended
discontinuing the CON program., The report also noted, "most health
economists believe that the establishment of price competition in any
given area will take between six and eleven years. Because of this fact
there has always been concern that the strategy will be dropped before it
has a chance to develop.” The Certificate of Need program was terminated
by the State Legislature on December 31, 1984.

2M. Roemer and M. Shain, Hospitalization Under Insurance
(Chicago: American Hospital Association, 1959).
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IV. IMPACT OF DERECULATION

The repeal of Certificate of RKReed legislation was based on the
premise that the free market could more efficiently control health care
costs than could regulation., Some argued that free market forces were
not in place in areas of the health care market. In order to establish
price competition, several important changes in the environment were -
proposed in A Prescription for Health Care Costs in Utah. These included
establishing health insurance plans with "a financial {ncentive to
consider costs at the time health care is purchased,” and making
informatfon about the cost &and quality of health care available to

consumers.

It was hoped that the free market forces already in place would be
sufficient to deter overinvestment once the control of certificate of
need was lifted., Establishing price competition was expected not only to
control health care costs but also to increase efficiency in the market.
Copayments and deductibles were to be introduced into third party
reimbursement to make consumers more aware of the cost of care. As
consumers became more conscious of the cost of their health care, they
vere expected to want to become more informed before making choices. The
Utah Health Cost Management Foundation (a2 coalition of business and
industry) and the Utah Department of Health were directed to publish
information on health care cost trends in the early years, and
information about the relative quality of health care sold by individual
and institutional providers in the later years.

Since the termination of CON, overbuilding has not been a problem in
the area of intermediate care facilities for the mentally retarded, where
there have been additions of only a few beds; or for general acute care
hospitals. Ko new acute care hospitals have been built since the repesl
of CON. Vhere the Influx of providers and new beds are most prominent is
in the area of free-standing psychlatric hospitals. Since January 1,
1985, eight new free-standing psychiatric hospitals have been built in
the State for a total of 550 new licensed beds. The majority of these
beds were built along the Wasatch Front. Although one or two psychiatric
hospitals may have actually been needed, it is generally thought that
there is now a subastantial excess of such beds. Occupancy rates are low
for most of these facilities. At the time of this report, Medicaid was
not reimbursing for psychiatric care provided in free-standing
facilities. However, the pressure for Medicaid to cover care in this
setting was mounting. .

Prior to the demise of CON in 1984, few new nursing home beds had
been approved by the review agency. Virtually no beds were approved
between 1979 and 1983. From January, 1983 through December 31, 1984, 99
additional beds were approved. In 1985 there were 159 new geriatric
nursing home beds built. There were also 129 beds converted to geriatric
use, but 27 beds were lost for a net increase of 261 beds. The growth
escalated in 1986. In that year, 635 new beds were built, and 31
hospital beds were converted to "transitional” care, although 22 beds

v
7/

¢

- 6- EXHIBIT_7

DATE

HB L-?H(ﬂ



"

wvere lost or converted, for & net increase of 644 beds. The year 1987
showed similar growth with 615 new licensed geriatric beds, although 30
beds were lost for a net increase of -585 beds. The expansion may be
slowing now. In the first six months of 1988 were additions of 19 new
beds, and the conversion of 14 hospital beds to transitional care. In
1988, 42 beds that vere geriatric care beds were converted to other use,
and 53 beds are no longer licensed, for a net decrease of 62 beds.
However, plans have been submitted to the Bureau of Facility Licensure
for 324 new beds, 120 of which are currently under construction. As of
May 1, 1988, there were 1,721 empty SKF or ICF beds in the State.

Utah has a lower long term csare bed to population ratio than most
other states, It also has a smaller proportion of the elderly population
residing in institutions. NRationally, 5 percent of the elderly over age
65 reside iIn nursing homes, while in Utah the figure 18 only 3.5
percent. If potential investors look only at the absolute number of beds
instead of historical utilization and current occupancy rates, Utah may
still be perceived as an attractive market, There is the danger of an
explosion of long term care beds in the next several years if there are
no steps taken to restrict growth. An indication that there are more
beds than needed is the declining occupancy rate of the nursing homes as
a vhole. Statewide average occupancy rates, which were running around 90

percent in 1983, were 75 percentw

The increase in beds in the above areas demonstrate that .the market
was not successful at guarding against excess capacity and overbuilding.
The long term care area of the health care market has several features
which distinguish it from a competitive market.
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In Utah the market for long ‘term care is not a competitive market,
but a monopsony. The Medicaid program is the principal buyer. In May,
1988, Medicaid supported 67 percent of the -ICF/SRF and 97 percent of
ICF/MR patients in the State. As the principal buyer, Medicaid does not
have free access to the competitive market. Medicaid pays all certified
providers according to a predetermined formula based on historical
property costs and levels of care. Providers currently do not bid for
the provision of services and Medicaid does not contract for only the
number of needed beds. In addition, there is an almost complete lack of
price sensitivity in the market. 4

Medicaid reimburses nursing homes on & flat rate schedule. Since
the introduction of the flat rate in 1982, there has been only a 4.2
percent average annual increase in the reimbursement rate. Included in
the schedule are differentials for historical property costs, return on
equity (frozen at the 1981 1level), and varying 1levels of care,.
Othervise, all facilities receive the same reimbursement for Medicaid
patients. There is no leeway for nursing homes to raise the price for
Medicaid patients and no incentive to charge less than what Medicaid
pays. Medicare will cover some skilled nursing care, but only makes up 2
percent of nursing home reimbursement nationally. Private insurance
accounts for less than 1 percent of national nursing home expenditures.
Out-of-pocket payment from individuals and their families comprises the
balance of nursing home reimbursement. Most nursing homes do charge
private patients higher rates than Medicaid patients.

Medicaid in Utah does not charge patienta copayments or otherwise
have them share the cost of care once they are eligible for coverage.
Therefore, patients are not sensitive to the cost of care, and price does
nothing to deter unnecessary utilization. A preadmission screening
program is in place to make certain that individuals receiving care truly
need it. There are no incentives for patients to shop for care on the
basis of cost, nor is there objective information published on the
quality of care provided in any given institution. The Federal Health
Care Financing Administration (HCFA) will soon publish results from
Medicare/Medicaid nursing facility survey reports, listing deficiencies
for individual nursing facilities., The seriousness of the deficiencies
may not be clear to the average reader, however, In addition, the
nursing home industry maintains that the survey results are subjective
and inconsistent.

Private pay patients are more sensitive to price, yet they represent
only a small segment of the market. In addition, private pay patients
may become Medicaid patients when their azssets are diminished. Once they
begin spending down their assets, it makes little difference what the
facility costs, because the patient's share will be the mame regardless
of cost. Thus, there are’ no rewards built into the system for cost
conscious behavior on the part of the consumer., The principal buyer pays
& flat rate to all facilities, and long term care facilities must accept
the rate Medicaid pays,/or choose not to accept Medicaid patients at all.

-8 -
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Vvi. IRSTITUTIORAL FACTORS

Several factors are increasing the operating costs for nursing
homes: demands for higher wages caused by the nurse shortage, past and
future increases in staffing requirements, and patients with heavier care
needs. Since the repeal of Certificate of Keed, the average census has
declined from 89.8 percent in 1983, to 75.21 percent in May, 1988.
Excluding the State Training School, the average ICF/MR census was 88.78
percent in 1988. Per unit costs increase with declining occupancy.
Fixed costs, such as housekeeping, mortgage payments, and equipment,
remain constant regardless of occupancy. Semifixed costs such as nursing
salaries will remain constant within a certain operating range due to
gtaffing requirements. As occupancy declines, these costs must be spread
over a smaller number of patients.

The number of people entering nursing hor-e in Utah has been growing
at a steady rate of one to tvo percent per year, limited in part by a
very effective preadmission screening program. All Medicaid patients,
and all patients who are expected to apply for Medicaid eligibility
within 90 days, are required to undergo the Patient Assessment
Evaluation.

Historically, only 3.5 percent of the population over age 65 in Utah
live in nursing homes compared with 5 percent nationally. Factors
associated with nursing home placement include extreme old age, living
alone, lack of informal support from relatives or friends, the
availability of community services, and difficulty with the activities of
daily living. The lower percentage of Utah elderly in institutions could
be due to a number of these factors or other influences.

Utah also has a lower number of beds per 1,000 population than the
national average. This low bed to population ratio is appealing to
investors, and may be an important factor attracting individuals and
corporations to this area to build new nursing homes., There {s a
potential explosion of long term care beds from investors who view this
as a lucrative potential market. As more beds are built, industry wide
occupancy declines, there is pressure to fill the empty beds. This
atrains the preadmission screening program which is working to make sure
only appropriate placements are made, Based on the national average of 5
percent, Utah seems to have a ghortage of long term care beds. However,
if the Utah average is used, a different picture emerges. Using the
historical average of 3.5 percent of the population over age 65 in Utah
in nursing homes, 1980 census data projected forward, and a target
occupancy rate of 90X, it ia projected that 6,060 SNF and ICF beds are
needed in 1988. This will increase to 6,488 in 1990 and 7,337 in 1995.
In June, 1988, there wvere 6,784 total licensed geriatric nursing care
beds in the State-—an excess of 724 beds. There were 324 additional beds
in planning stages. If these beds are the only additional beds bduile,
and the others remain, a surplus of beds will exist until 1994. See
Appendix 2. ¢
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Looming on the horizon 1is another potential threat of bed
expansion. Its source is the significant number of free-standing
psythiatric hospitals built following the repeal of Certificate of Need
here. All but one of these hospitals have a very low patient census and
are experiencing financial difficulties. They were all dbuilt to nursing
home specifications, so there is a potential for 496 beds in psychiatric
hospitals to be converted quickly to provide long term care. Hospitals
are also exploring the possibility of converting areas to long-term care
to ease their occupancy problems. Two hospitals have already converted
wings to "transitional care." Hospitals can more easily channel patients
with subacute needs 4nto their own wings rather than into nursing homes
for skilled nursing care. Hospitals would then bde creaming off the more
lucrative Medicare patients, leaving nursing homes less revenue to cover
operating costs.

Another issue affecting the long term care industry is the nurse
shortage. In an effort to attract more nurses, "hospitals, nursing
homes, and other employers have increased starting salaries and initiated
incentives to attract nurses."”3 The situation has a more severe impact
on nursing homes than on hospitals because nurses typically are not
trajined to provide long term care and lack experience i{n the long term
care setting. In addition, the wages and benefits long term care
institutions are able to offer are lower than those paid by hospitals.
"Registered nurses (RNs) earn an average of 35 percent less in nursing
homes than in hospitals."4

Preliminary results from .the 1987-88 Utah Registered RKurses'
Licensure survey of 2,000 RNs who were eligible for relicensure but
chose not to retain their Utah license, approximately 200 chose to work
in a field other than nursing and 900 worked as ERs, but not in Utah. It
is estimated that 78 percent of licensed Utah nurses are wvorking as
nurses in the State. Few nurses are inactive in the work force. The
national unemployment rate for nursing is below one percent.

The nurse shortage causes concern about the care an institution is
able to provide. According to the American Health Care Association, "The
nurse shortage is clearly handicapping our ability to provide quality
care."d By October 1, 1990, facilities will be required by the federal
government to have at least one registered nurse on duty 8 hours per day,
7 days per week, and at least one licensed nurse on duty 24 hours per
day, 7 days per week. These requirements passed by Congress will further
exacerbate the nurse shortage. .

3piane Blake, "Nurse Shortage Has Broad Implications,”
Pro Re Nata, 10 No. 2. (March/April 1988).

4)mericen Health Care Association, - Issue Paper, "Eliminate
Restrictions on Labor Costs for Nursing Staff"
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Because of high turnover, there is no longer a stable, constant vork
force providing care to the elderly .and chronically i1l individuals in_
nursing - facflities,  Especially vwhen the patient is confused or
disoriented, familiar faces and a set routine can be comforting.
Stability of the staff is a necessary component to high quality care,
wvhich declines sharply with excessive turnover. In addition, nurses are
leaving positions just when they have completed the training process.
"High turnover among workers and growing use of temporary employees have
affected patients, too."6 This disrupts the continuity of care
patients receive,

According to some Utah nursing home administrators, there is also a
shortage of qualified nurses' aides. This is a view shared by Congress
vhich included in 1987 legislation a provision that nurses' aides must be
certified and a registry established. This is likely to make it more
difficult for facilities to locate and hire aides, even though Medicaid
will be required to cover the cost of implementing this policy. If
Congress raises the minimum wage, this will have an even stronger impact
on long term care institutions. Not only will it be expensive to pay
aides more, but there is a ripple effect. Wages for other staff members
will also have to be increased. This may exert extreme financial
pressure on nursing homes., This problem is further exacerbated by the
decline in the population age group (17-25) which typically fills these
positions.,

The characteristics of the patients are also changing. The typical
nursing home resident is becoming older and needs more care. In the
past, nurses had only a few patients with heavy care needs and could
concentrate their time with these patients. Today, heavier care needs, in
both hospitals and nursing homes, cause nurses to spread their care more
thinly among a group of very elderly or i1l patients.

The new beds built in Utah since 1983 have surpassed the current
demand for care, resulting in declining occupancy rates. This increases
the per patient per day cost of care. Rursing homes are competing with
each other to staff facilities with nurses and nurses aides. This
competition will intensify as the new federal staffing requirements are
implemented.

A 1986 report on the profitability of nursing homes showed that on
average reported revenue was in excess of costs. Exact data on nursing
home profitability since then is not avajilable. Howvever, according to
Dennis McFall, President of the Utah Health Care Association, 12
facilities have filed for Chapter 11 bankruptcies in 1988.

The declining financial viability of nursaing homes and the
increasing number of empty beds put financial pressure on the Medicaid

bMi1e Freudenheim, "i!urs:lng Homes Face Pressures that Imperil Care
for Elderly.” New York Times Saturday, May 28, 1988.
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. program. There will be a greater push by the homes to increase the

- reimbursement rate paid and to allow mors people to enter nursing homes
to £i11 the empty beds.

Hovever, the Medicaid budget and the .State budget are limited.
Unless more funding becomes available, increasing expenditures in one
area force cutbacks to be made in other areas. If Medicaid expenditures
on long term care are not controlled, the number of individuals served or

the number of services provided by the Medicaid program will have to be
reduced.

An even more serious concern lies in the realm of quality of car
The elderly, chronically, and mentally retarded persons in nursing
facilities often do not have the ability to defend themselves or to
safeguard their rights. The care a facility provides just before it goes
under is likely to be of dubious quality. Even before reaching that
point, facilities may be cutting corners in the areas of food, staffing,
wvages, and benefits. These changes may be difficult to detect from the

outside, but may make an enormous difference to the individual eating the
food or relying on a staff member.

In addition, there is the problem of relocating patients vhen a
facility closes., This is very traumatic and destroys any adjustments or
relationships the patient has made. In smaller communities, the nursing

home that closes may be the only one within 100 nile:, so the patient is
removed from friends and family.

The NRursing Home Profitability report mnoted that “a typical
operation should maintain a floor of 80 percent occupancy” and
recommended that "in order to maintain a- healthy industry, the State
should monitor this status and, perhaps, take action to discourage new
facilities from entering the marketplace until levels are stabilized."’

Tpeat Marvick, Studv of Rursing Home Profitability for the

State of Utah December, 1986.
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VII. m:x_mmmxﬁ

The Medicaid program is administered differently by each state.
Consequently, there is wide variation across programs. The percent of
the Medicaid budget devoted to long term care ranges from 26 to 65
percent in the states. In Utah, 31 percent of the Medicaid budget goes
to long term care. Medicaid is the principal source of financing for
institutional long term care, and long term care makes up the largest
single component of the Utah Medicaid budget. Each state's program has
evolved within a specific regulatory environment and has its own unigque
challenges, but every state is faced with the dilemma of striking an
appropriate balance between cost, quality and access.

States have approached the challenge of controlling the rate of
growth of long term care expenditures in a number of different ways. One
“gtrategy is to restrict the number of beds available. This is based on
the assumption that as the supply of beds increases there 1s increasing
pressure to fill them (Roemer's law)., Certificate of Need programs and
moratoriums on construction are the primary methods used to restrict bed
growth, States may also try to signal the industry to limit expansion by
limiting the number of beds Medicaid will certify. If construction of
facilities intended only for privately paying patients {s still
permitted, there is the potential that there will then be pressure on the
state to allow the beds to later become Medicaid certified after they are

built,

States vhich have strong CON programs and have been successful in
controlling bed supply, tend to have high average occupancy rates and
concerns about access to care. When the average industry occupancy rate
is at or above 95 percent, finding sppropriate beds for patients can be
difficult, Medicaid patients and patients with heavy care needs may
suffer discrimination. In some states there are 1large backlogs of
patients in hospitals awvaiting nursing home placement. It costs a great
deal more to pay for hospital stays than to finance the more appropriate
nursing home care. In such a "seller's market"” the facility can
essentially choose which patients to admit because beds are in short
supply. Private pay patients and patients with lighter care needs may be
preferred,

To tackle this problem, some states have implemented a case mix
reimbursement system for Medicajd patients. Such a system provides
higher reimbursement rates for patients with heavier care needs so ‘there
is an incentive to accept these patients. Other states enact laws
designed to prevent Medicaid or heavy care patients from discrimination.
In some states separate wvaiting lists for private pay patients and
Medicaid patients are outlawed., In two states there is an "equalization
law.” If a facility is certified for Medicaid, it cannot charge private
patients more than it charges Medicaid patients. This slows down the
"spend down" process. TFacilities may, however, take only private pay
patients and charge higher rates. '
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. In many states where Certificate of Reed has been repealed t
employing a mora r other restrictive mechanism, there has been

considerable ;rowtﬁ In the long term care bed supply and a corresponding

TWecrease in occupancy. Low OCCUPENTY TAtes Increase the per patient cost
. exception 18 ere low relmbursement

for capital expenditures and an imputed occupancy have kept overbuilding
in check. Freezing the property reimbursement rate at the 1981 level in
Utah, however, has not seemed to discourage growth. The result of
overbuilding is increased pressure to fill beds and to raise Medicaid
rates, Just as in Utah, market forces have not come into play quickly
following the repeal of CON in other states.

In Arizona there was 7rapid long term care facility growth
immediately following the repeal of CON., According to Hazel Chandler,
Arizona Department of Health Services, recently there have been four
total bankruptcies in nursing homes, four facilities have closed due to
financial difficulties, and another four have been closed due to
licensure difficulties (which she believes had their rootas in financial
difficulties), Occupancy rates in Arizona have now increased. They were
68 to 70 percent a year ago, and are nowv 80 to 82 percent. Ms, Chandler
believes the rate will reach 90 percent by this time next year and that
the industry will stabilize.

At the opposite extreme, Kew York has a very formal, effective, CON
program. The program was so effective, in fact, that some argue there is
now an overall shortage of long term care beds, The long term care
occupancy rate is over 95 percent. There is a backlog of hospitalized
patients waiting for nursing home placement and 2,000 people are placed
out-of-state, Similarly, NRevada, which has retained CON, has an
occupancy rate of 96 to 98 percent, and has some patients placed in
Utah.

A moratorium may be aimed at controlling the growth of Medicaid
expenditures. In some states such a move 1is used to restrict
institutional growth vhile more emphasis is put on home and community
based care. For example, in Wisconsin when a facility closes, funding
goes to individuals being cared for in the commumity.

A moratorium on construction or licensure is more effective than a
Medicald moratorium. In Minnesota, a Medicaid moratorium went into

effect in 1983. Between 1983 and 1985, 1,000 new beds were built. In

1985, a moratorium on licensed beds was put into place; since. then
virtually no new beds have been built. In Wisconsin there was a
moratorium on construction from 1981-83. Kow there is an absclute cap on
* the number of long term care beds available. (The absolute number cannot
increase beyond the 1983 level.) Wisconsin has seen a gradual reduction
in the number of beds. '

Texas has a moratorium on Medicaid contracted beds. Issuing the
moratorium seemed to create a panic mentality. There were several
conditions under which facilities could be granted an exception to the

s
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moratorium: 1) adding ten new beds or ten percent of the total beds, 2)
facilities granted CONs prior to September 1, 1985, 3) facilities with
capacity of less than 60 licensed beds, 4) if the applicant had a
previous Medicaid contract, or 5) if an applicant had demonstrated
»"gubstantial commitment"” which included expenditures of $25,000. The
number of net approved beds under all of these exceptions totaled
17,432 There wvere so many exceptions granted, the moratorium was of
little {mmediate use., Texas will not experience a "real" Medicaid
moratorium until the loopholes are closed in 1989. Since the moratorium
does not affect licensing, additional beds for private pay patients are
still being built, The Texas experience demonstrates that is important
to limit the number of exceptions to as few as possible.

et L —
DIiE
e 37° —

- 15 -



VIII. DIFFICULYIES WITH REINSTATIRG CON

While in place, the Certificate of Keed program in Utah was
successful in restricting the long term care bed supply. Between 1979
and 1983, there was a net increase of only 20 acute care beds along the
Wasatch Front, and virtually no new long term care beds were approved.
In 1983 and 1984, 99 new long term care beds were constructed. These
were allowed due to the adoption of a "modified flat rate" reimbursement
system for nursing homes.

COR programs that exist today vary widely by state and have
differing goals and objectives as well as differing levels of power to
make and enforce decisions. "Even after minimum Federal standards were
enacted, there continued to be substantial variation among States in the
scope of coverage, thresholds, review procedures, due process
requirements and sanctions incorporated in their individual certificate
of need programs."8 A major policy goal for such a review program is
controlling health care costs. Other goals include "preserving quality
of medical care and preventing geographic and income related
maldistribution of institutional health services,"9 and to "reward and
protect facilities that internally subsidize socially desirable but
unprofitable lines of business such as indigent care.”

Since CON is a regulatory measure, it tends to have more support and
be more successful in areas vwhere the philosophy of government
intervention has a strong foundation. This has not traditionally been
the case in the state of Utah.

There are concerns with CON programs. Existing providers who
already have a substantial market share may be able to sway the decisions
of the planning agencies and use the process to protect their own
investments. When major investments or new services require review, the
health facility or provider that is awvarded the certificate of need is
virtually guaranteed a franchise. This may cause companies to submit
"defensive proposals™ for expansions or new services Jjust to keep up
with, or to hinder, potential competitors. "Applications may be filed as
a means for preempting applications by competing institutions when, in
fact, the applicant is not seriously interested in following through with
the project.”ll Such moves increase the cost to the system and
lengthen the review process.

8 gu.s. DHHS, "Panel B. State CON Experience: Program Aims and
Policy Issues.” (Certificate of Need Program Review February 1982, p. 9.

9Simpson, p. 1225,
10simpson, p. 1225.

1lpndrew F. Cobum, "Deregulating Entry Controls in Health Care:
A Cautionary KNote," Présented at Main Health Care Association Symposium,

"Competition vs. Regulation" September 10-12, 1986. EY1inIT L
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Another difficulty is that regulatory agencies may not be able to
‘review thoroughly all projects, due to staffing and financial
constraints., The program can be expensive and cumbersome for the state e
and for the applicant, Large, wealthy health care corporations can spend
a considerable amount of money to prepare and defend requests. "A large
and politically strong institution may easily convince an understaffed
and underfinanced CON agency not to incur costs required to develop a
compelling refutation. Accordingly, the agency will adopt the path of
least resistance, that is approval."lz Even if denied, those with the
resources are able to zealously pursue the appeal process, In the case
of competing applications, or batched proposals, the appeal process may
drag on for yearas. This leaves smaller health care institutions, without
the financial and time resources to wage a major legal battle, or groups
lacking political clout at a disadvantage.

At this time, memories of the earlier difficulties with the CON
system are still fresh in Utah. The process was becoming longer and more
complex., It was generally perceived as effective in controlling bed
supply but less effective in other areas. The term "Certificate of
Keed” still engenders the memory of a program disliked by many, making it
difficult to reestablish such a program.

If a capital expenditure review program is to be reinstated in Utah
in the future, it would have to be less cumberasome and expensive than the
previous CON system. The criteria used to determine the number and
location of beds would need to be explicit and fair. Once a decision,
based on the bed need criteria, is made, there should be no provision for
appeal of the decision, only appeals based on the procedures followed in
the course of review. It would also have to be simplified so that it
would mnot be too expensive for the state or for the applicant,

Currently there are 12 states with ‘no capital review program in
place: Arizona, California, Colorado, 1Idaho, Kansas, Louisiana,
Minnesota, NRew Mexico, South Dakota, Texas, Utah and Wyoming. Indiana
dropped COR review for hospitals but retained the program for nursing
homes, Texas currently has a moratorium on new Medicaid certified long
term care. South Dakota implemented a moratorium on licensing new
nursing home beds which coincided with the July 1, 1988, sunset date of
COR. Louisiana had never had a CON program, but at the time of this
writing a CON program had passed the House and Senate in Louisiana and
was awaiting the Governor's signature. The program would apply only to
nursing homes.

Beginning in 1983, the Utah Department of Health set forth a 'policy
to promote price competition to control the health care market. It was
estimated by most economists that 6 to 11 years would be needed to

12pavid S. Salkever; and Thomas W. Bice, "The Impact of
Certificate of Need Controls on Hospital Investment."” Milbank Memorial
Fund Quarterlv/Health and Soclety (Spring 1976): 190.
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establish the necessary market conditions. Before & capital expenditure

Feview program is reinstated, this new policy should be given time to

work and 1its effectiveness in controlling the market ghould be
evaluated. Once this has been done, it may be appropriate to reinstate
capital review statewide, or in the areas where the market is not
effective. The competitive policy should not be abandoned, however,
until it has been given a fair chance to develop.

LS
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IX. STRATEGIES TO BE EXAMINED
Any strdategy to influence current conditions should have the

objective of controlling cost while assuring access and high quality care
for Medicaid patients.

The first option is simply to do nothing. 1If the current pattern is
extended into the future, a likely scenario 1s as follows: the number of
long term care beds will continue to grow, average occupancy rates will
continue to decline, per unit costs will continue to rise, some nursing
homes will be forced out of business, patients will have to be relocated,
and the quality of care will decline. Access to care for patients will
probably continue to be very good because nursing homes will need to fill
empty beds. Empty beds may also allow Medicaid to provide only minimal
increases in the flat rate.

A second course is to inject competitive forces into the market to
foster price competition. Medicaid could contract only for the number of
beds needed and allow nursing homes to submit their best bids. If such a
strategy were to be followed, it would be extremely important to specify
the minimum standards of care required. This strategy should serve as a
signal to the industry that Medicaid will not support continued growth,

The third direction is to return to a regulatory measure, such as
CON or a moratorium, to check the unrestrained growth. This would allow
time for the demand for beds to catch up to the aupply. There are
difficulties in reinstating a capital review program like COR. The
Health Systems Agencies have been dismantled, Policy makers in Utah do
not favor government regulation, and past experiences with COR have left
negative perceptions of this program.

The most effective strategy to handle the situation in the long term
care 1industry is to give the industry relief from the incessant
construction wvhile assessing the feasibility of price competition. The
market, as suggested by the Peat Marwick study, may need some time to
stabilize, The first step is to place a Departmental moratorium on new
construction or conversion of beds until the next legislative session.
During this period the Department could design a competitive bidding
experiment. The experiment will take place in a limited area and only
involve Medicaid patients nevly admitted to nursing homes. It would be
designed to see if price competition in the long term care market can
control cost while assuring access and high quality care for Hedicaid
patients.

During the legislative session a moratorium on the construction of,
or conversion to, skilled and intermediate care beds could be passed. A
legislative moratorium on construction and the competitive bidding
project would go into effect at the aame time., The moratorium would
restrict new facilitiesffrom entering the market to halt the decline of
occupancy rates.
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) Under the moratorium, only projects which had approved architectural

plans and evidence that they had funded construction contracts prior to
the date of the Department-initiated moratorium would be allowed to
complete their projects under an exception to the moratorium. Kursing
home beds proposed, built, or converted after that date would not be
approved, licensed, or certified to care for long term care patients.
This is to prevent corporations or individuals from "alipping in under
the wire."

The rureal swing bed program, which originally allowed hospitals with
50 or fewer beds to temporarily convert a few beds to provide long term
care under Medicare, should be exempt from the moratorium. The program
will be extended to include hospitals with up to 100 beds. Further
easing of the requirements for "swing beds"” should be carefully watched,
however. It is important to assess vhether the program is extending to
the point where "swing beds™ are substituting for nursing homes. If this
happens, swing beds also should be included under the moratorium.
Convergion of beds in general acute care hospitals, psychiatric
hospitals, and other specialty hospitals to provide long term care should
be included under the moratorium.

An integral portion of the plan is the implementation of a pilot
project in competitive bidding. It may be necessary to apply to the
federal government for a wvaiver of the freedom of choice requirement.
This should be done as soon as possible.

The Department of Health also needs to begin collecting data on new
admissions to nursing homes, to determine how many beds for which to
contract {nitially. The Department will want to contract with the top
ranked bidas based on quality of care and. price. The department will
contract only for the number of beds needed in the area for the pilot
project, so that the contracting providers will be assured of high
occupancy rates, Currently the Department does not maintain records on
the origin of new admiassions. Patients may be readmitted for a number of
reasons, including excessive leave of absence, hospital stays, change of
ownership of the facility, and roll over to Medicaid coverage. There is
currently no distinction made between admissions which are actually
readmissions, and admissions of patients who are new to the system.
These data will be needed before the actual number of contract beds can
be determined. A conservative estimate of the number of new admissions
by county should be made, based on the data collected. This information
will then be available in time to send out the requests for proposals.

The number of patients involved in the project should be large
enough to aasure high occupancy rates for the facilities which
successfully bid for the beds but not so large that the facilities not
participating in the project are affected dramatically. The fall in
occupancy in nonparticipating homes should be halted by the effect of the
moratorium and by allowing some new Medicaid patients to be admitted.
Ronparticipating facilities will be able to maintain current patients
and also accept private patients, patients supported by Medicare, and
patients not asasigned to the demonstration project. :
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The pilot project also needs to take place in an area with a
reasonable number of facilities. If the project were restricted to an
area with only a handful of nursing homes, certain homes would be singled
out for failure if their bids are not successful. A large enough number
of nursing homes needs to be included so that the impact of the project
will be to allow the nonparticipating facilities in the area of the
project to retain current occupancy rates and to allow for occupancy to
increase slowly over the next few years, A slow increase in occupancy
should also occur in areas outside the pilot study. Facilities
participating in the pilot study will increase their occupancy rates more
quickly. A possible location for the pilot project would be Davis and
Weber counties. Patients with a legal residence in these counties should
be randomly assigned to either the demonstration project or a control
group. A percentage of patients large enough to increase occupancy in
the number of top bidding facilities would then be assigned to the pilot
project. Those not assigned could enter a facility of their choice.

The freedom of choice waiver may not be needed if facilities which
either do not bid or are not awarded a contract are allowed to
participate at the awardee rate if they can assure the same level of
quality. If this approach is chosen, it may be possible to include a
greater percentage of new admissions in the project.

Before the project and the legislative moratorium go into effect,
the Department of Health would issue Requests for Proposals, based on the
Maricopa County, Arizona, model, with modifications for the structure of
the present system in Utah. Facilities which provide intermediate and
skilled nursing care would be allowed to bid. Intermediate care
facilities for the mentally retarded (providing care levels of IMR-1,
IMR-2, and IMR-3) will be excluded from the pilot project. The levels of
care to be bid on will be: SKF-2, ICF-1, and ICF-2. Facilities
participating in the project may also provide SKHF-1 level care, but it
will ‘be excluded from the demonstration and the payment will be
individually negotiated as it has been in the past.

Proposals should not be accepted from facilities where there is a
history of major and substantiated viclations of patient care standards,
1f this history can be verified, nor from those institutions with very
poor facllity survey track records. The type and maximum number of
deficiencies allowed in the last two surveys will be specified to assure
a level of high quality care. For example, if a akilled facility has had
deficiencies in two conditions of participation in the last two surveys,
a decertification action or an intermediate sanction reported in the last
two surveys, it will not bde allowed to participate. Complaints should
also be investigated, and an excessive number of substantiated complaints
should also exclude providers from participating in the project. It is
important to keep in mind that the project must be designed to encourage
price competition at an acceptable level of quality. Bids received which
are below vhat is reasénable to provide acceptable care should be
rejected,

/ YHIBIT 7

-2 - patE_3-3-¥9

HB 34




Separate from the Department, a Ceiling Rate Committee should be

- established. This committee will be independent of the Department of |,
Health, so that it is clear that the Department is not setting rates for |
the project. The Committee members should include individuals with |
expertise on nursing home costs and accounting, but should not be
affiliated with any nursing home. The committee will establish ceilings
for reasonable charges for care. Facilities bidding below the ceilings |
should be given preference,

The evaluation and selection of facilities by the Department should
be final and not subject to review. The Department may reject any and
all proposals submitted 4n response to the Request for Proposal.
Contracts for those facilities successful in the bid will be finalized to
coincide with the legislative moratorium. :

If the number of new patient admissions (not included in the
exceptions) exceeds the number of beds available in contracting
facilities, the Department will then complete contracts with a facility
or facjilities ranked next according the quality and price guaranteed in
their bids.

The Department of Health will monitor each facility's compliance
with and performance under the contract. Either party may terminate the
contract with 90 days prior written notice. The Department will have the
right to terminate the contract upon 24 hours notice if it deems that the
health or welfare of a patient is endangered.

When the project begins, all new admissions will be screened to see
if the patients should be included in the project. Several categories of
patients will be excluded: patients who had previously financed their
care privately but now qualify for Medicaid, patients vwho were Medicaid
supported in a facility but had to be readmitted due to a hospital stay
or an excessive leave of absence, and patients transferring from one
nursing facility into the !emonstration site. If the patient is to be
included in the pilot project, she or he would be randomly assigned to
the control or the experimental group. If a patient is assigned to the
experimental group, she or he will be given the choice of any of the
facilities which were successful in their bids and have completed
contracts with the Department. If assigned to the control group, the
patient will be able to choose any facility certified by Medicaid.

The preadmission screening process and continued stay review
currently required for all Medicaid patients will also be required for
all patients in the project. Facilities outside the geographic area of
the project and those which either did not bid or were not chosen to
participate in the project will continue to be reimburased under the
Medicaid flat rate.

The pilot project and the moratorium should be evaluated annually.
The effect of the moratérium, its success in preventing construction, and
its impact on access to care should be reviewed. If necessary,
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méndments or revisions should be propogsed. The pilot project should be

examined to determine if it is cost effective for Medicaid, if high

gquality care standards are being maintained, and 1if access to care for
Medicaid patients has been gafeguarded, Patients, families of patients,
and advocates of patients in both the experimental and control groups
should be surveyed about their perception of care, and the results should
be compared., Evaluations of care standards should be conducted by ‘the
Department, If necessary, changes in policies or procedures should be
recommended. The impact of both moves on the Medicaid budget should also
be assessed.

After two years, both the demonstration and the moratorium should be

examined to determine if market forces are in place., If so, the’

moratorium should be discontinued. The moratorium should remain in place
if market forces are not yet present. Evidence that competitive forces
are in place include: (1) the extension of competitive bidding to the
entire Medicaid system, or (2) wuse of selective contracting or
competitive bidding by another payor such as a carrier of private long
term care insurance.

If, at any time, average industry occupancy rates are at or above 92
percent for three consecutive months, the moratorium should be removed.
If the competitive forces fail to take root, the moratorium would have a
sunset date in six years regardless of the prevailing market conditiomns.
If the moratorium has successfully prevented building, by this time the
projected demand for bedas should have caught up with supply.

If it is determined that the moratorium and competitive bidding
project are to continue, the Department will again submit Requests for
Proposals. If a facility which participated in the first part of the
project does not participate in the continuation, patients in the
facility will be given the choice to remain in that facility or to be
relocated. If & patient chooses to remain in the facility, reimbursement
will be made consistent with that for Medicaid patients not participating
in the project. Periodically, patients in noncontracting facilities
should be canvassed to determine if they would be interested in moving to
a lover cost facility. The project should not be discontinued without
also lifting the moratorium. Lifting of the moratorium, however, should
not necessarily end the competitive bidding project.

This demonstration will foster the development of competitive
forces. It includes a small experimental group of facilities which
receive contracts for new admissions, while retaining the traditional
Medicaid payment mechani{sm for the control group. It also allows the
projected need for long term care beds to catch up to the current supply
through a moratorium on new construction.

/
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x-‘ REED FOR ADDITIORAL IRFORMATIOR

Ko matter what strategy the Department follows, there is an
increasing need for accurate information about the long term care
environment to be collected, analyzed and made public. It is important
to gather, maintain, and analyze demographic data. Projections of the
number of long term care beds needed in the future should be made, based
on historical utilization of specific groups. These projections should
take into account the growing proportion of the population over age 85,
the number of elderly living alone, the changing social environment (more
wvomen in the work force which makes them less available to care for
elderly relatives). The main factors which lead to institutionalization
including a high level of functional disability and the loss or absence
of informal support in the community such as spouses and children.13
The projections should be made available to the public and to potential
developers after a moratorium is lifted.

The Department must also collect information on- admissions to
nursing homes, including patient origin and destination, previous nursing
home and Medicaid utilization, and level of care,

The Department of Health already collects information on occupancy
rates of nursing homes., This information, too, should be made available
to potential developers. After the moratorium is 1lifted, the State
should require any developer who wants to build a nev nursing home,
increase or decrease bed capacity, or convert beds from or to any long
term care use, to give written notice. Included should be a very brief
description of the project (number of beds) and & cost estimate. This
information should also be made available to the publiec.

13judith R. Lave, "Cost Containment Policies in Long-Term
Care,” Inquiry 22 (Spring, 1985): 11l.
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XI. ADDITIONAL RECOMMENDATIONS

" An area of serious concern is the nursing shortage. It is
increasing the cost of providing care, raising concerns about quality of
care, and increasing the stress on already overworked nurses. Such
stress multiplies the burnout rate and makes the profession less
attractive to potential nurses, further exacerbating the shortage.” In
confronting this issue, there are several areas where improvements are
needed: the image of the nursing profession, opportunities for
advancement, working conditions, recognition for achievement, and
relationships with administrators and physicians. Overcoming these
difficulties goes beyond the scope of this paper. However, encouraging
projects between nursing schools and nursing homes may help to ease the
difficulty of 1long term care facilities in attracting nurses, In
addition, Utah is the only state in the nation where the applicants to
nursing school exceed the number of slots available. Increasing funding
to nursing schools and providing incentives to increase enrollment are
important first steps toward a long range solution.

Even though the Medicaid program is likely to remain the dominant
buyer of long term care services in the future, the State should still
support the development of private financing alternatives. NKationally,
approximately 20 percent of all elderly will be in nursing homes for some
period of time. Since the risk of needing long term care is spread
evenly over the population, it is logical to pool the risks of needing
such care through the use of long term care insurance.

Private long term care insurance would allow individuala to
contribute a small amount over time to protect themselves against the
eventuality of needing long term care. Avallability of such insurance
could slow the rate of increase in spending on long term care by
Medicaid. In order to make purchasing 1long term care Iinsurance

attractive, the state must first educate residents of Utah about the-

potential need for long term care. Many people still believe that
Medicare, Medigap, or private insurance will cover the costs of a long
term nursing home stay. In reality, these sources account for less than
three percent of the payment for long term care! People must also be
encouraged to purchase policies at a young age, so the policies will be
affordable, Objective consumer information about available long term
care policies must then be made public. Some long term care policies now
available are fixed in both premiums and pay out. Although a pay out
rate of $35 a day may help to cover the cost of a nursing home stay in
1988, when the typical individual would need the coverage in the year
2010, wvhen the dally charge could have increased to $450.14 Such a
benefit does little to cover the future cost of care. The State should

14Timothy M. Smeeding, and LaVonne Straub, "Financing
Retiree Health Care: Who Pays What and When?" Prepared for the
Southern Economic Association Meetings, Kew Orleans: Kovember 1986.
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sponsor an educational campaign highlighting the potential need for long
term care, the lack of financing by other payors, and the factors to
'consider in purchasing long term care insurance policies.

Innovative ways to provide and finance long term care will be needed
for the State to cope with the challenges of an aging population. New
ideas and demonstration programs should be investigated. Currently there
are demonstration projects underway to test the innovative idea of a
Social Health Maintenance Organization (S/EMO). It 4s worthwhile to
investigate developing such a program in the state of Utah. All aged,
blind, and disabled Medicaid recipients could be enrolled in such a
program. S/BEMOs would take responsibility for acute, home health,
nursing home, and other social and medical services. The S/HMO would be
paid on a capitation basis. As an HMO it may be able to establish
contracts with hospitals and nursing homes to purchase care at a
discount. The success or failure of the demonstration projects in other
atates should be monitored. There are several obstacles to be overcome
in establishing such a program which makes it & long range solution.
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We, the unders1gned do hereby support the passage of SB 740 _ the Certificate ot
Need (CON) compromise bill introduced by Senator Williams at the request of the
Montana Hospital Association. This bill recommends the elimination of CON reguiation
for hospitals only.
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We, the undersigned, do hereby support the passage of SB BHO _ the Certificate of
Need (CON) compromise bill introduced by Senator Williams at the request of the

Montana Hospital Association. This bill recommends the elimination of CON reguiation
for hospitals only,
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We, the undersigned, do hereby support the passage of SB 370 - the Certificate of
Need (CON) compromise bill introduced by Senator Williams at the request of the

Montana Hospital Association. This bill recommends the elimination of CON reawiation
for hospitals only,
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We, the undersigned, do hereby support the passage of SB 370 - the Certificate of
Need (CON) compromise bill introduced by Senator Williams at the request of the

Montana Hospital Association. This bill recommends the elimination of CON regulation
for hospitals only.
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support the passage of SB 770 - the Certificate of

Need (CON) compromise bill introduced by Senator Williams at the request of the

Montana Hospital Association.
for hospitals only.
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We, the undersigned, do hereby support the passage of SB 3¢0 - the Cer‘hﬁcate of
Need (CON) compremise bill introduced by Senator Williams at the request of the

Montana Hospital Association. This bill recommends the elimination of CON regulation
for hospitals only.
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We, the undersigned, do hereby support the passage of SB 3¥0 - the Certificate of
Need (CON)} compromise bill introduced by Senator Williams at the request of the
Montana Hospital Association. This bill recommends the elimination of CON regulation
for hospitals only. ‘
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Je, the undersigned, do hereby support the passage of SB 3¥#¢ - the Cert1 fic..-

Need (CON) compromise bill introduced by Senator dilliams at the request or - -
fontana Hospital Association. This bill recommends the elimination of CON ¢: ..:tion
for hospitals only.
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We, the undersigned, do hereby support the passage of SB 3#4 - the Certific -

Heed (CON) compromise bill introduced by Senator Williams at the rrauect -

Montana Hospital Association. This bill recommends the elimination ot CON roc...ition
for hospitals only.
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Montana Hospital Association.
for hospitals only.
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This bill recommends the elimination of COM reawarion
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the undersigned, do hereby support the passaqe of 5B °

PETITIGH

i I

Paqe /_/__

g

- the Certificuaia ot

Need (CON) compromise bill introduced by Senator Williams at the requost or tr’

Montana Hospital Association. This bill recommends the elimination of COM reau: :tion
for hospitals only.
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We, the undersigned. do hereby support the passage or SB J’¢ < - the Certyme .2 of
Need (CON) compromise bill introduced by Senator Williams at the request o

Montana Hospital Association. This bill recommends the elimination of £&i reauiztion
for hospitals only.
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Ye, the undersigned, do hereby sunport the passaae ot 0 = - the Cortd PR
Heed (COM) compromise bill introduced hy Senator thmms at thp rvqur-,t o7 T
Montana Hospital Association. This bill recommends the elimination ot £0I «=v:. .1on

for hospitals only.
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We, the undersigned, do hereby support the passage of SB3¢/O- the Certificate of
Need (CON) compromise bill introduced by Senator Williams—at.the request of the
Montana Hospital Association., This bill recommends the elimination of CON reguiation
for hospitals only.
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we, the undersigned, do hereby support the passage of SB 3%¢ - the Certificate of
need (CON) compromise bill introduced by Senator Williams at the request of the
Montana Hospital Association. This bill recommends the elimination of CON reaqulation

for hospitals only.
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We, the undersigned, do hereby support the passage of SB 7/) . the Certificate of
Need (CON) compromise bill introduced by Senator Williams at the request of the

Montana Hospital Association. This bill recommends the elimination of CON re.-lation
for hospitals only.
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We, the undersigned, do hereby support the passage of SB 3%’ - the Certificate of
Need (CON) compromise bill introduced by Senator Williams at the request of the
Montana Hospital Association. This bill recommends the elimination of CON regulation
for hospitals only.
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SURGICAL ASSOCIATES, P.C.
GENERAL, VASCULAR AND THORACIC SURGERY
MEDICAL ARTS CENTER » 1230 NORTH 30TH STREET
BILLINGS, MONTANA 591010181

JOHN J.McGAHAN, M.D. ' TELEPHOMNE: (406) 252-8494

E

LMER E. KOBOLD, M.D.

JOHN H. COOK, M.D.
JOHN D. MIDDLETON, M.D.
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We, the undersigned, do hereby support the passage of SB 70 _ the Certificate of
Need (CON) compromise bill introduced by Senator Williams at the request of the
Montana Hospital Association. This bill recommends the elimination of ZON requlation
for hospitals only.
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DONALD GREWELL, D.O.

- Famiy Practlice
Medical Arts North
1232 North 30th Sticet
Billings, Montana 53101

Telephone (106) 256-1135
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We, the undersigned, do hereby support the passage of SB 34C . the Certificate of

Need (CON) compromise bill introduced by Senator Williams at the request of the
Montana Hospital Association.

This bill recommends the elimi j . :
for hospitals only. e elimination of CON reaulation
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We, the undersigned, do hereby support the passage of SB 370 _ the Certifiicate of
Need (CON) compromise bill introduced by Senator Williams at the request of “ha ’

Montana Hospital Association. This bill recommends the elimination of CON requlation
for hospitals only.
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We, the undersigned, do.hergby support the passage of SB 390 the Certificate of
Need (CON) compromise bill introduced by Senator Williams at the request of zhe g

Montana Hospital Association. This bill recommends the elimination of CON r:aquiatio
for hospitals only.
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We, the undersigned, do hereby support the passage of SB 370 _ the Certifirate of
Need (CON) compromise bill introduced by Senator Williams at the request of “ie

Montana Hospital Association. This bill recommends the elimination of CON :nmquiation
for hospitals only.
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‘,n.’e, the undersigned, do hereby support the passage of SB 340 the Certificzte of
Meed (CON) compromise bill introduced by Senator Williams at the request of the

Hontana Hospital Association. This bill recommends the elimination of CCN reculation
for hospitals only.
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e, the undersigned. do hereby support the passage of SB .3%¢ - the Cortifi-iza
Heed (CON) compromise bill introduced by Senator Williams at the request o3
Montana Hospital Association. This bill recommends the elimination of (0N
for hospitals only.
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le, the undersigned, do hereby support the passage of SB .742 - the Certifi::izz or %

Need (CON) compromise bill introduced by Senator Williams at the request of ~:e |

Montana Hospital Association. This bill recommends the elimination of (0 rnuiation
for hospitals only.
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We, the undersigned, do hereby support the passage of SB

for hospitals only.

SIGNATURE

Y0 - the Certific.ne
Need (CCN) compromise bill introduced by Senator Williams at the request of ine
Montana Hospital Association.
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for hospitals only.
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Need (CON) compromise bill introduced by Senator Williams at the request of the

Montana Hospital Association. This bill recommends the elimination of CON regulation
for hospitals only.
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Montana Hospital Association. This bill recommends the ciimination of CON regulation
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— MONTANA WOMEN'’S LOBBYIST
FUND

P.O. Box 1099 Helena, MT 59624 406/449-7917

Testimony in Support of SB 124
Before House Human Services Committee
March 3, 1989

Madame Chairwomen and members of the committee,

My name is Sandy Hale and I appear on behalf of the Montana
Women's Lobby in support of SB 124,

Montana Women's Lobby endorses measures to prevent the human
and economic loss relating to AIDS. We support the adoption of a
strong and comprehensive state-level AIDS policy including:

1. Provision for adequate resources and funding for prevention,
education and direct care;

2, Opposition to mandatory testing;

3. Provisions for informed consent, adequate counseling and
confidentiality in conjunction with HIV antibody testing; and

4, Protection for infected and high risk individuals from
discrimination.

By prohibiting HIV-related condition discrimination in health care
facilities, we are taking one step to assure that those who desperately
need care, will not be shut out, because of fear, ignorance or a
misguided sense of invulnerability.

5 Like it or not, the people that will be protected by this bill are
not strangers, but our sons and daughters, our uncles and aunts, our
brothers and sisters. They are the people who need to be close to
caring families and support systems as they struggle to survive in the
face of a momentarily insurmountable disease. We must voice our
intolerance of discriminatory practices against AIDS victims, whether
in workplace, our schools or the admissions office of a health care
facility,

Montana Women's Lobby applauds Senator Hager's sponsorship
of SB 124 and urges a "do pass" recommendation from this committee.
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House Committe on Human Services and Aging
Testimony of Anne L. MacIntyre, Administrator
Human Rights Division
In support of Senate Bill 124

I support Senate Bill 124 but would 1like to propose some

amendments.

Title 49 of the Montana Code already has provisions whiéh
prohibit discrimination on the basis of handicap in employment,
housing, public accommodations, education, financing and credit
transactions, and government services. The Human Rights Division
has taken the position that these laws prohibit discrimination
against someone who has an HIV-related condition. This
interpretation is similar to the position taken by the federal
courts and agencies in interpreting federal handicap laws. I am
concerned that if the 1legislature carves out one area, such as
health care facilities, to say that providers cannot discriminate
on the basis of an HIV-related condition, it could open the door
to an argument that the existing discrimination laws do not

protect persons with HIV-related conditions.

The amendments I have prepared would clarify that any HIV—rglated
condition 1s <considered to be a handicap for purposes of the
Human Rights Act (Title 49, chapter 2, MCA), which is the most
comprehensive state ;;w prohibiting employmeht discrimination.
This would provide for/ a consistent approach between state and

federal law. The .amendments also have the advantage of making

sure an enforcement mechanism exists so that persons with HIV-
EXHIBIT et
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related conditions can file complaints with the Human Rights
Commission 1if they are denied admittance to a health care
facility. This would be the case because a health care facility
would be considered a "public accommodation" for purposes of §49-
2-101(17), Mca. Under the bill as it presently exists, the only
enforcement mechanism would be for the Health Department to seek

an injunction.
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Amendments to Senate Bill 124
Third reading copy
Requecsted by Human Rights Division

Prepared by Anne L. MacIntyre
March 3, 1989

1. Page 1, line 7.
Following: "HIV-RELATED CONDITION;"
Insert: "ESTABLISHING THAT AIDS AND OTHER HIV-RELATED

CONDITIONS ARE CONSIDERED TO BE PHYSICAL HANDICAPS
FOR PURPOSES OF DISCRIMINATION LAW;"

2. Page 1, line 12.

Following: "facility"

Insert: ", including admissions,"

3. Page 1, lines 16 through 18.

Strike: Subsection (a) in its entirety

Insert: "(a) For the purposes of subsection (1) and the

laws prohibiting discrimination set forth in Title
49, an HIV-related condition is considered to be a
physical handicap."

.
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Amendments to Senate Bill No. 129
Third Reading Copy

13

For the Committee on

Prepared by Greg Petesch
February 21, 1989

1. Page 27, line 4.

Following: 1line 3
Insert: "NEW SECTION. Section 18. Coordination. If [this act)

and SB 70 are both passed and approved, the amendment to 40-
4-204, MCA in SB 70 is void."
Renumber: subsequent sections
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i JORKING TOGETHER:

-
American Baptist Churches
of the Northwest

" |
Christian Churches
of Montana
. (Disciples of Christ)
- I

Episcopal Church
. Diocese of Montana
-
|

+ Evangelical Lutheran
ws Church in America
Montana Synod

8 5y erian Church (U, S. A)
Glacier Presbylery

-
asbyterian Church (U. 8. A)
Yellowstone Presbytery

I
-
“.oman Catholic Diocese
~f Great Falls - Billings
- |

=man Catholic Diocese
of Helena

- |
United Church
4 of Christ
i MUN. Wyo. Cont.
I

- ited Methodist Church
% owstone Conference

Montana .
dssociation of

CD(H’CI)QS MONTANA RELIGIOUS LEGISLATIVE COALITION ¢ P.O. Box 745 * Helena, MT 59624

March 3, 1989

CHAIRWOMAN HANSEN AND THE HOUSE HUMAN SERVICES
COMMITTEE:

I am Mignon Waterman of Helena and I represent the Montana
Association of Churches.

We support the concept embodied in SB129 that parents,

mother and father alike, should assume financial responsibility
for their children., It is only through strict child

support decrees and enforcement that adequate child.

support can be ensured.

Once again, we believe recommendations like this will
help reduce public assistance costs in Montana while
not adversely hurting Montana's low income individuals.

We support the concept of SB1l29.
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Snonate Bill 128

House Human Services Committee

March 3, 1289

LWVM Contact: Chris Deveny .
442-2617

Madam Chair, members of the committee, my name is Christine
Deveny, here today representing the League of Women Voters of
Montana, and here to support Senate Bill 129.

In keeping with its histeric involvement with the issue of
child welfare, the National League of Women Voters recently
completed an extensive study of the unmet needs of our nation.
The study draws attention to the fact that only one-third of all
single mothers receive the full amount of their court-awarded
child support. In many cases that child support payment could be
the major financial rescurce that keeps households headed by
single parents from needing AFDC payments to meet basic living
needs. Those households with limited financial resources are the
ones who most need dependable, regular child support payments to
enable them to be self-sufficient without relying on AFDC
payments. '

A

The provision of Senate Bill 1289 requiring automatic
withholding of child support payments is a positive step toward
ensuring that non-custodial parents meet their financial o
responsibilities toward the support of their dependant children.
Assurances that adequate child support payments will be made on a
regular schedule should reduce the number of households that need
AFDC assistance.

The League strongly supports the changes in Section 1
subsection 2 that call for the courts to consider the child’s
medical needs and day care costs when setting child support
payment amounts. The cost of quality child care and medical
expenses can be a significant porportion of the overall amount
needed to provide for a child, and must be considered when
setting child support payments.

The League of WDmeh Voters urges the committee to give a "do
pass" recommendation to Senate Bill i129. Thank you.

/
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SECTION 1. Section 40-4-204, MCA, is amended to read:

40-4-204. Child support - orders to address health
insurance - warning of withholding procedures. (1) In a
proceeding for dissolution of marriage, legal separation,

maintenance, or child support, the court may order either or both
parents owing a duty of support to a child to pay an amount
reasonable or necescsary for his support without regard to marital
misconduct, after considering all relevant factors including:

(a) the financial resources of the child;

(b) the financial resources of the custodial parent;

(c) the standard of living the child would have enjoyed
had the marriage not been dissolved;

(d) the physical and emotional condition of the child and
his educational needs;

(e) the financial resources and needs of the noncustodial

parent; and

(£) the medical or health insurance needs of the child as

required under subsection (3) and the financial ability of the

parent to provide such insurance; and

{g)<f> for the purposes of determining a minimum amount
for support, the amount received by children under the AFDC
program,- as defined in 53-2-702.

(2) If the court does not order a parent cwing a duty of
support to a child to pay any amount for the child’s support, the
court shall state the reasons for not ordering child support.

3) Each district court judgment, decree, or order
establishing a final child support obligation wunder this title
and each modification of a final order for child support must
include a provision addressing health insurance coverage in éhe
following cases;

(a) If either party has available through an employer or
other organization healﬁp insurance coverage for the child or
children for which the prémium is partially or entirely paid by
the employer or organization, the judgment, decree, or order may

contain a provision rqduiring that coverage for the child or
'3
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children be continued or obtained.

(b) In the event that health insurance required in a
child support judgment, decree, or order becones unavailagle to
the party who 1is to provide it through loss or change of
employment or otherwise, that party must, in the absence of an
agreement to the contrary, obtain comparable insurance or request
that the court modify the requirement.

{(c) All temporary child support orders must contain a
provision requiring the party who has health insurance in effect
for the child or children of the parties to continue the
insurance coverage pending final disposition of the case.

(d> The parties may by written agreement provide for the
health care coverage required by this section, subject to the
approval of the court.

(te) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and not
in substitution, in whole or in part, for the child support
obligation.

(£) If the department of revenue is enforcing a support
. order for a child pursuant to Title IV-D of the Social Security

Act, upon notice by the department, the. non-custodial parent

shall obtain and maintain health insurance coverage as provided

in this subsection. Such insurance must be provided even though

it may reduce the amount of the child support obhligation

determinable under this section, or have the effect of reducing

the non-custodial parent’s ability to pay the child support as

ordered. Unless the noncustodial parent is already required to

provide insurance coverage by court order, this insurance is in

addition to:

(i) Anvy order requiring a parent to maintain insurance;

(ii) Any agreement that the other parent will maintain

insurance; or

(iii) Any failure of the decree, order or modification to
v

. . 4
requilre insurance coverage.

The non-custodial parent shall provide to the department

the name of the inéLrance carrier, the policy identification

—
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names(s) and number(s), the name(s) of the person(s) covered, and

any other pertinent information regarding coverage.

€4¥---Each-district-court-judgment-or-order-estahiishing-a
child-support-obligation-under--this-titltes-~-whether-temporary-or
final;--and--each--modification--of--an--existing-order-for-chiid
support-entered-after-Getober-1;--1985;--muet-~-inctude--a-warning
statement-that--if-the--obligor-i=s--delinquent-in--the-payment-of
cupport;--the---obligorts~--income---may--be---subject--to-~income
withholtding-procedures--under-Title--46;-chapter--5;-part-3-or-4<
Fatlure-to--include-a--warning-statement--in-a--judgment-or-order
does-not-preciude-the-use-of-withholding-proceduress

(4> Each district court judgment or order establishing

either a child support obligation or an insurance obligation as

provided under this section, whether temporary or final and each

modification of an existing order for child support or insurance

coveradge must include:

(a) in the case of a child support order or modification

entered after October, 1, 1985, a warning statement that if the

obligor is delinguent in the payment of support, the obligor's

income may be subject to income withholding procedures under

Title 40, chapter 5, part 3 or 4;

0y

(b) in the case of an order for insurance or modification

of an order for insurance entered after October 1, 1989, a

statement that if the child is or becomes a recipient of public

assistance, and the insurance coverage is being enforced by the

department of revenue, then failure to maintain insurance

coverage or failure to provide information to the department

regarding the insurance coverage may result in the imposition of

ganctions under 40-5-208.

(c) The failure to include either statement in a iuddment

or order does not preclude the use of withholding procedures or

sanctions.

4
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SECTION 2. Section 40-5-208, MCA, is amended to read:

40-5-208. Medical support obligation enforcement. (1) (a)
In all proceedings initiated pursuant to this part, the
department must require parents obligated to pay child support
to secure and maintain health insurance coverage for each
dependent child, at-a--coest--not--to--exceed--5%--of--net-inceomes
whenever such health insurance is available through their

employments, or other group health insurance plan. However, if a

court of competent jurisdiction has entered an order establishing
a current support obligation and has ordered the obligated parent
to secure and maintain health insurance coverage for each
dependent child, the department shall enforce the obligation as

ordered by the court.

(b) The obligor shall provide to the department the néme

of the insurance carrier, the policy identification names(s) and

number(s), the names(s) of +the person(s) covered, and any other

pertinent information regarding coverage.

(c) Such insurance must be provided even though it may

reduce the amount of the child support obligation which may be

established under this part. .

(d) Every order for child support established under this

part shall contain a statement to the effect that failure to

obtain and maintain health insurance coverage, or failure to

provide information to the department regarding the insurance

coverage may result in the imposition of sanctions under this

section. Failure to  include the warning does not preclude the

imposition of sanctions.

(2) If the department determines: that--an-obligated
parent-has--faiied—to—maintain-heaith-insurance—coverage-req&ired
by--the--order--of--a--court--of--competent--jurisdiction--or--an
administrative-agency-empowered-to-enter-such-orders;

(a) that an obligor has failed to obtain or maintain

health insurance coveraqe/required under 40-4-204;

(b) that an obligor has failed to obtain or maintain

' . / . .
health insurance coverage under this section; or
[

EXHBIT__Led

ore.S-3-89

N

HB W{o?q



I

(c) that an _obligor has failed to provide information

required under either this section or 40-4-204, the department ¢

may issue a notice command{ng the parent to appear at a hearing
held by the department and show cause why a sum of not more than
$100 should not be assessed for each month health insurance

coverage 1is not secured or maintainedr or_ _for each month

information is not provided.
(3) If the department finds, after hearing or failure to

appear, that health insurance coverage has not been secured or
maintained in--accordance-with-the-court-or-administrative-erder,
or the obligor has failed to provide the information as reguired,
the department may assess against the obligated-parent obligor

not more than %100 for each month health insurance coverage has

not been secured or maintaineds, or for each month information

has not been provided. Such amount may be enforced by any

administrative remedy available to the department for the
enforcement of child support obligations including warrant for
distraint provided for in 40-5-241, and income withholding,
provided for at Title 40, chapter 4, part 4.
€3}~--Whenever-an-obligated-parent-vho-has-been-served-with
notice-under-this-section-appears-before-the-department-and-shows
that-healith-insurance-coverage--in-accordance--with-the--court-or
administrative-orders;
ta¥-has-been-secured-and-maintained-continucusiy-since-the
date-of-the--order;~-the--department--shall--dismiss--the-pending
actions-or- '
tb¥---has-not--been-secured-or-continuocusity-maintained-but
such--coverage--is--presently--in--effect;--the--department-shati
suspend-the-pending-action-for-a-period-eof-1Z2-monthss _
64)—~—At—the——end—of-the-snspension-period7—the*dcpar£ment
may-schedule-a-hearing---if-at-this-hearing-the--department-£finds
that-during-the-suspension-period-health-insurance-coverages
€a}————has-—been-—cqptinucus}y——maintained7—the‘dqpartment
sha}}—dismiss—the-pending—laction-and——the—ob}igated-—parent—wi}}
not-be-assessed-under-this-sections;-or '

¢b}y---has-not-beén-continuousty-maintained;-the-department

{
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may-enter-a-finalt-order-requiring-the-obligated-parent-to-pay-the
sum--assessed--in--accordance--with--this--section-for-each-month
coverage-was-not-maintatneds

(4)€5 Any amounts collected pursuant to this section
must be returned to the general fund to help offset expenditures

for medicaid.
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GUIDE FOR DETERMINATION
OF
CHILD SUPPORT OBLIGATIONS
Prepared by
Montana Child Support Advisory Council
October 1, 1985
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Introduction

The statutory standards for determining child support obligations in Montana are contained in M.C.A. Sections 40-4-204 and
40-6-116 for dissolution of marriage proceedings and paternity actions. Although these standards offer broad guidance to persons
involved in the establishment of child support obligations, the standards do not explain how to apply the standards to specific child
support actions. The major purpose of this guide is to produce a uniform and equitable approach to applying the standard that is
predictable, reasonable, simple to calculate, and which reflects the duty of both parents to support their children commensurate
with their ability.

The economic principles underlying this guide are founded upon a formula developed by the Institute for Court Management of
the National Center for State Courts.’ In concept, the formula is based on economic evidence that the costs of a child can be
accurately depicted as a proportion of family income consumption. This proportion remains relatively consistent but does change
predictably with changes in the level of household income and with the number and ages of the children. The formula, in turn, con-
verts this data into percentages of net family income which are computed into a child support obligation.

This guideline calculates child support as a share of each parent’'s income estimated to have been spent on the child if the
parents and child were living in an intact household. If one parent has custody, the amount calculated for that parent is presumed to
be spent directly on the child. For the non-custodial parent, the calculated amount establishes the level of child support. For cases
with split custody, or extensive sharing of physical custody, each parent's share of child support becomes the basis for determining

his or her legal chiid support obligators.

i
Use Of The Guideline

The guideline is designed for proper application to a broad range of cases and therefore is intended only to create a rebuttable
presumption of the reasonableness of the child support obligations. As is true with any system, the application of this guide may not
produce a child support payment that is fair or adequate in every instance. In applying the guide as a baseline from which to proceed,
the parties or the court may make adjustments either upward or downward to reflect a particular inconsistent circumstance. The
burden of showing why such deviation from the guide should be made, will be on its proponent. Any departure from the guide should
be accompanied by a written statement which gives the reasons for deviation form the guide’s direct application.

n
Determination of Child Support Amount

Part 1. Determination of gross income for each obligor parent.

In the determination of child support obligations the explicit policy of this guideline is to make available for the benefit of the
child(ren) sufficient funds to provide the standard of living the child would have enjoyed had the marriage not been dissolved.
Accordingly, all income, from whatever sources, including business expense account payments for meals and automobiles to the
extent that they provide the parent with something he or she would otherwise have to provide, will constitute gross income. Also to
be included are such income as pensions, dividends, interest, trust income, proceeds from contracts, and so forth.

AFDC and other welfare benefits being received by an obligor parent are not to be included as income. In those cases where
obligor parents are receiving Veterans Administration Disability, Supplemental Security Income, or other private disability benefits,
they should be required as part of any court ordered support obligation to apply for those program benefits their children are entitled
to receive. Depending on case-by-case circumstances, these benefits may replace in whole or in part any child support obligation.

All income shou!d be annualized and copies of the last two years’ tax returns should accompany financial statements as well as
current wage stubs. Such annualization and examination of a two year period will provide a.normalized pattern of income-producing
abilities. Without such examination a temporary period of present unemployment or underemployment may indicate an unwarranted

low amount of income available for support.

Part 2. Imputed or attributed income.

A particular problem exists for obligor parents who are voluntarily unemployed or underemployed. it is the policy of this guide
that a parent will be excused from making a financial contribution only if he or she is physically or mentally incapacitated.

In cases where the obligor parent is not working or is not working at full earning capacity, the reasons for such a limitation on
earnings should be examined. If the reason is a matter of choice, the local job market should be reviewed to determine what a person
with the obligor parent’s trade skills and capabilities couid earn. Those typical earnings can then be imputed to the obligor parent for
use in this guide. This approach is most useful when the obligor parent has a relatively stable and recent work history. The approach
can also be used when the obligor parent has minimal skills and no work history by ascribing earnings based on a minimum wage for
a full work week,

Alternatively, when the obligor parent is remarried to a person who is fully employed, and the obligor parent elects to stay at
home as homemaker for the new spouse, a dollar value may be set which shall be considered as that obligor’s parent’s income. The
value for homemaker services should be assessed at no less than the federa! minimum wage level for a forty hour week.

Part 3. Income of current spouses.

Stepparents and other adult household members are not generally responsible for the support of children of prior marriages or
relationships. Consequently, these guidelines do not take into account income from other adults who may reside with either of the
separated obligor parents. However, for subsequent modifications of initial support awards, due consideration may be given the
effect of shared expenses. That is, a current spouse’s ingéme might be counted as reducing the obligor parent’s living expenses and
might, therefore, increase on a case-by-case basis the amount of income available for child support.

Part 4. Assets as mcome

Actual or imputed income may not be by itself an adequate measure of the oblugor parent’s ability to pay child support. The
“obligor parent, for example, may have savings, ||je insurance, vehicles, real estate. {other than permanent home), coilections, and
other assets in amounts unrelated to income. Unless account is taken of these holdings, preferential treatment will be given the
obligor parent and the child(ren) will correspondmgly be denied a share. This is not to imply that there must be a forced sale of these
assets but that their dollar value be counted in determining funds available for support. Consequently, an amount equal to two (2)

'For a detailed explanation of the economic evidence see Robert G. Williams, Development of Guidelines for Establishing and
Updating Child Support Orders (National Center for State Courts, Denver, June 1985).



percent of the total value of the obligor parent’s assets is to be added each month to that parent’s total monthly income. The obligor
parent can later decide whether, in fact, to liquidate assets or to make other expenditure adjustments to compensate.

The assessment of assets should exclude from consideration such non-income and non-depreciable producing assets of
‘“reasonable” value such as a permanent home, farm land furnishings, and one automobile. Also excluded should be income produc-
mg assets such as real property in the form of a farm or Business, vehicles, tools, or instruments used to produce a primary source of

income.

Part 5. Determining net income available for support.

The implementation of the policy of keeping primary focus on the needs of the child{ren) requires that from each obligor
parent’s income only a minimum of exclusions be allowed. Therefore, from gross income only the following are subtracted as deduc-
tions: federal and state income taxes; FICA; union dues, retirement contributions, uniforms, etc., which are required as a condition
of employment and are not reimbursed by the employer; legitimate business expenses; and health insurance if the benefits are main-
tained for the obligor parent's dependents, including the child(ren) of the action at hand.

Child support payments owed for children of the obligor parent not of the union between the parents in this case which are
actually being paid are being withheld from the obligor parent’s wages by involuntary wage assignment or other similar legal pro-
cess, may be excluded from gross income to the extent that such withholding actually occurs.

Deductions made by an employer from the obligor parent’s wages for credit unions or merely for the convenience of the obligor
parent will not be recognized.

Where income has been imputed to a stay-at-home homemaker, the permissible deductions will not be permitted since none are

being made.

Part 6. Application of the formula.

For ease of use, the formula is manifested by a table which has a series of percentages differing by income level, number of
children, and age of children. To determine child support from this table, the net income of the two parents is added together. This
sum is then compared to the income level column, and the line showing the number and age of the children to arrive at a percentage
figure. This percentage is then applied separately tc each parent’s income to establish in dollar amounts the support obligation for
each parent. ‘

For example, father and mother are divorced. Neither has remarried. Father nets $7,849 annually; mother nets $6,600. The com-
bined income is $14,448. Their only child, age 2, lives with mother. Referring to the table, child support is calculated as 19.7%, a sup-
port obligation of $128.85 results for father and $108.35 for mother. Since mother is the custodial parent, the $108.35 is retained by
her. It represents the amount that is presumably spent directly on the child in the custodial household. The obligation of $128.85 per

month incurred by the father is payable as child support to the mother.

Part 7. Custody arrangements.

Under these guidelines a total child support obligation is calculated separately for each parent without initial regard to custody.
Subsequent to such determination, in sole custody arrangements the custodial parent for all the children will retain his or her share
of the support obligation and the non-custodial parent pays his or her share to the custodial parent. If there is split custody of the
children, each parent shall retain the share of the total chiid support owned to the child in his or her custody and pay the difference,
if any, to the other parent for children in the other parent’s custody.

When the obligor parents share joint physical custody (both parents have custody of the children more than 30% of a 365 day
period), to avoid unnecessary transfers of funds, the “pay over” of each parent for the year should be determined by muitiplying the
monthly support obligation times the number of months the parent has custody. If one parent’s yearly obligation is greater than that
owed by the other, the excess amount shall be divided by 12 and paid monthly over the year.

- For example, Parent A's support obligation is $300 per month and Parent B’s obligation is $100. Parent A has custody for 4
months of the year and Parent B has the child for the remainder. Thus, over a year, Parent A would pay to Parent B $300 times 8
months or $2,400; and Parent B would pay Parent A $100 times 4 months or $400. Accordingly, Parent A owes $2,000 per year more
than Parent B owes to Parent A. To meet this obtligation, Parent A should pay to Parent B $166.66 per month ($2,000 divided by 12
months).

For cases involving joint physical custody, the table presumes that direct expenses are incurred in approximate proportion to
the duration of physical custody. This presumption should be reviewed carefully in the application of the table since some expenses
may not be borne proportionately. For examplie, the parent having custody of the child during the major part of a school term may
incur additional expenses for clothing, books, recreation, and so forth. Adjustments may be made in the amounts calculated from

the table to refiect any such disparity.

Part 8. Age adjustments.

Studies of household expenditure patterns have found that spending levels for children are related to their age. The table makes
provisions for only two age brackets: 0-11 and 12-17. This is based on a general consensus that expenditures increase markedly for
children in the twelve to seventeen range. The table thus has an advantage of concentrating higher child support awards during the

teen years when the need for augmentation or “teenage premiun" is greatest.
When the ages of the children require use of more than one line from the table, locate the per-child percentage from the correct

age grouping and then divide the percentage by the number of children to get the percentage of the obligor parent’s income

aliocated to that child.
For example, the combined net income of the parents of a 7 year old child and a 14 year old is$20,000. The percentage-_for two

children age 7 is 27.1% which is divided by two to arrive at a figure of 13.55% of net income for the 7 year old child. Likewise, the
percentage for two 14 year olds is 33.5% which yields an obligation of 16.75% of net income for the other child thus the total obliga-

tion would be 30.3% of the parent's net income.

Part 9. Low income parents.
Regardless of the presumptive level derived from the table, an obligor should not be held to his or her full application of tr}

table percentage if to do so would reduce the parent’ s;landard of living below the poverty line. Where this will occur. child support
should be established on a case-by-case basis. Exceglt in unusual adverse circumstances, a minimum order of no less than $50.00
should be set in all cases to establish the principle of payment and to lay the toundahon for increased orders when the parent’s

income increases.

Part 10 Health insurance.

Under state law, every decree, judgment ot order establishing a child support obligation and every moditication of an existing,
order must include a provision requiring the parents to obtain medical insurance on the child in addition to the child support obluga T
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tion. If health insurance on behalf of the child is carried by a parent, the parent’'s net cost of the chiid’s share of the premium is

allowed as a deduction from gxoss income.
Insurance deductibles, medical, dental, and optical expenses which are not covered by insurance should be pro-rated between

the parents based on the net income of each.

Part 11. Extraordinary medical expenses.

Any extraordinary medical expenses which are likely to be reoccuring during the minority of the child should be pro-rated
between the parents and added to the basic child support obligation. Extraordinary medical expenses include physical therapy,
special education, mental disorders, and any other uninsured chronic health problems which are likely to occur on a periodic basis.

The amount to be paid each month for extraordinary medical expenses may be determined by adding a monthly average of past
costs if future costs are expected to be comparable, or by adding extraordinary medical expenses to the child support obligation on
a monthly as-incurred basis with the custodial parent billing the non-custodial parent accordingly.

Part 12, Child care expenses.

Work or training related child care expenses are a mutual responsibility of both parents and are to be apportioned between them
based on their respective levels of net income. Because child care expenses may be of indeterminate duration, such expenses are to
be considered as a supplement to the child support established by the table and are to be paid only during those times when child
care expenses are actually being incurred. For this reason, orders establishing the dollar contribution of a parent toward child care
costs should set this amount as a separate item in the order.

Determination of a monthly child care obligation for the purpose of this guide should be heard either upon annualized, average
costs of receipted expenses, or, when the history of such expenses are not available, upon estimates based on the average
necessary monthly costs of such services.

Part 13. Other dependents.

As regards the treatment of other dependents, this guide uses a “first mortgage” approach in which children of prior marriages
or relationships are given priority over subsequent children. This policy is based on reason and economic theory. Both suggest that
the problems of inadequate support for children of multiple relationships would be alleviated if parents were discouraged from
having more children unless they were capable of contributing adequately to the needs of all their offspring. Consequently, if sup-
port is sought for children of a subsequent relationship when there is a preexisting order for a child born from a previous relation-
ship, priority would be given to the earlier children born by subtracting the amount actually paid from the parent’s net income base.
(See Part 5). This diminishes the amount of parental resources available to support children from the subsequent relationship.

Likewise, when this guide is being used to reevaluate a prior child support order for modification, the position is taken that the
parent’s prior child support obligations have absolute precedence over the needs of a new family. A parent’s plea that his or her new
responsibilities are a change in circumstances justifying a reduction in a prior child support award will not serve as a basis for a
reduction of support. Creation of the new family is a voluntary act and that parent should decide whether he or she can meet existing
support responsibilities and provide for new ones before taking that step. .

Part 14. Need for updating. )

Even if a support order accurately refiects the needs of the child and the resources of a parent when it is initially set, changes in
circumstances that inevitably occur with the passage of time can seriously erode its value and reduce the equity for the parties. As a
result, these guidelines recommend that all support orders and support agreements contain a provision for biannual review on
instance of either party of the support obligation. The review should be made by reapplication of this guideline. Doing so will take
into account changes in all factors considered by the guidelines rather than focusing on only one or two variables.

SUPPORT GUIDELINES TABLE v
$0 — $4,500 — $ 8,500 - $12,250 — $16,500 - $20,000 - $28,000 - .
$4,499 $8,499" $12,249 $16,499 $19,999 $27,999 $39,499 $39,500 +
One Child : ;
0-11 _ 21.8 21.8 21.4 19.7 18.0 174 16.3 13.6
1217 27.0 . 27.0 26.5 24.4 22.3 215 20.2 16.8
Two Children ’
0-11 33.8 33.8 33.2 30.7 28.0 271 25.3 21.1
1217 41.8 41.8 41.0 38.0 34.6 335 31.3 26.1
Three Children ’
0-11 42.4 42.4 415 . 384 35.1 338 31.7 26.5
12-17 52.4 52.4 51.3 47.5 43.4 418 39.2 328
Four Children . .
011 - 47.7 47.7 46.8 43.4 39.6 38.2 35.7 29.8
12-17 59.0 59.0 57.9 53.6 48.9 47,2 44.1 * 36.9
Five Children
0-11 52.1 52.1 51.1 47.3 43.2 416 38.9 326
1217 64.4 . 64.4 63.1 58.4 53.4 51.4 48.1 403
Six Children .
. 0N 55.7 55.7 54.6 50.5 46.2 445 416 349
12-17 68.9 68.9 97.5 62.4 57.1 - 55.0 514 - 43.1

. For children in different age categories, pro-rate based or total number of children. Example: for one child age 7, one age 14, annual
- income of $18,000; use percentages for two children, divided by two — (28.0/2) + (34.6/2) = 313. -

/
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WORK SHEET #1

FOR
" DETERMINATION OF CHILD SUPPORT
Mother Combined Father
1. Gross Income (annualized)
a. earnings
b. imputed income
c. percent of asset value
d. other
e. TOTAL :

2. Deductions (annualized)

taxes

. FICA

. union dues

. mandatory retirement

. mandatory health insurance

child support preexisting

. medical insurance paid in behalf of child{ren)
. other

TOTAL

~To ~0o 0o o

3. Net Available Resources
(line 1e minus line 2i)

4. Combined Total Net Income

5. Percentage from Table %
6. Each Parent’s Obligation

(line 3 x line 5) ’ ’ — M
7. Monthly Support Obligation

(line 6 divided by 12 months)

WORK SHEET #2
FOR
CHILD CARE COSTS
Mother Combined Father

1. Costs of Child Care

(annualized)
2. Net Available Income
3. Combined Net Income
4, Pro-rata share

% %o

(line 2 divided by line 3) /

5. Parent’s Share of Costs
(tine 4 times line 1)

6. Monthly Child Support Obligation /‘/ :
(Iine 7, Worksheet ”1) ¢ — Ay |~rﬂ—j¢‘
S I‘c i i;

i
‘ —

7. Child Support With Child Care Costs DATE 32" f?

(line 5 plus line 6) —_—
HB /29
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TESTIMONY ON HOUSE BILL 741

BY
MONTANA HOSPITAL ASSOCIATION BT A
pATE_3-/-89
4B 74/

MADAM CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS JAMES
AHRENS, PRESIDENT OF THE MONTANA HOSPITAL ASSOCIATION. | REPRE-
SENT AN ASSOCIATION OF 54 HOSPITALS THAT IS UNITED AS NEVER BE-
FORE IN ITS THEIR OPPOSITION TO HOUSE BIiLL 741. THIS IS BY FAR THE
MOST TROUBLING BILL TO BE INTRODUCED THIS SESSION. IT IS TROU-
BLING FOR HOSPITALS BECAUSE IT PLACES TREMENDOUS NEW BURDENS
ON THEM AT A TIME WHEN MANY ARE STRUGGLING TO REMAIN OPEN AN-
OTHER DAY; IT SHOULD BE TROUBLING TO ALL MONTANANS BECAUSE IT
PRODUCES A THREAT TO THE FUTURE VIABILITY OF THE HEALTH CARE
DELIVERY SYSTEM lN THE STATE. IN THE LAST EIGHT (8) YEARS, 621
HOSPITALS HAVE CLOSED IN THE UNITED STATES. WE HAVE LEARNED
THAT WHEN A HOSPITAL IN A ONE-HOSPITAL TOWN CLOSES, THE DOCTOR
GENERALLY LEAVES TOWN NOT LONG AFTER. WHEN THE DOCTOR LEAVES,
THE NURSING HOME CLOSES. NOT ONLY DOES THE TOWN SUFFER FROM
THE LOSS OF PRIMARY AND LONG-TERM CARE SERVICES, BUT IT LOSES
THE JOBS ASSOCIATED WITH THE HOSPITAL AND THE NURSING HOME. IT
LOSES THE ABILITY TO ATTRACT NEW BUSINESSES AND NEW PEOPLE TO
THE COMMUNITY. THIS BILL/'IF PASSED, WILL CLOSE HOSPITALS IN MON-
TANA. | BELIEVE IT WILL CLOSE ENOUGH HOSPITALS TO CREATE AN AC-

CESS CRISIS IN THE STAI’E. IT WILL DAMAGE THE HEALTH STATUS OF
EXHIBIT

DATE
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THE POPULATION AND ADVERSELY EFFECT THE ECONOMIC DEVELOPMENT

OF THE STATE.

FIRST | WILL TELL YOU WHY | BELIEVE THIS BILL WOULD CLOSE HOSPI-
TALS, AND THEN | WILL EXPLAIN WHY | THINK IT IS NOT NECESSARY.

IN 1987, THE MOST CURRENT YEAR FOR WHICH WE HAVE STATISTICS, AV-
ERAGE PATIENT MARGIN AT ALL MONTANA HOSPITALS WAS 1.7%. PATIENT
MARGIN IS CALCULATED BY DIVIDING REVENUE LESS EXPENSE BY GROSS
PATIENT REVENUE. A PATIENT MARGIN OF 1.7% MEANS THAT, ON THE AV-
ERAGE, MONTANA HOSPITALS MADE 17 CENTS ON EVERY 10 DOLLARS OF
REVENUE. BUT AVERAGES ARE DECEIVING. HOSPITALS WITH FEWER
THAN 30 BEDS HAD NET PATIENT MARGINS OF NEGATIVE 15.2%. IN OTHER
WORDS, THESE HOSPITALS LOST $1.52 ON EVERY 10 DOLLARS OF REVE-
NUE. TWENTY-FOUR OF 32 HOSPITALS UNDER 30 BEDS LOST MONEY ON
OPERATIONS IN 1987. THE COST OF COMPLIANCE WITH THIS BILL COULD

PUSH SOME OF THESE HOSPITALS OVER THE BRINK.

LOOK AT WHAT 1S REQUIRED OF THESE HOSPITALS BY THE BILL. FIRST
THEY HAVE TO PAY A HOSPITAL TAX FOR THE PRIVILEGE OF BEING REGU-
LATED. THEN THEY HAVE TO SUBMIT TO BUDGET REVIEW, UNIFORM RE-
PORTING, AND SPECIAL AUDIT REQUIREMENTS. THEY ARE SUBJECT TO
MONEY PENALTIES FOR LATE OR NONCOMPLIANCE. ONE OF THE PROVI-
SIONS OF THE BILL IS THAT IF THE COMMISSION QUESTIONS OR WANTS O
VERIFY HOSPITAL DATA, IT ;lAS THE POWER TO ORDER FVULL OR PARTIAL
AUDITS "OF ALL RECORDS AND ACCOUNTS" TO CLARIFY OR VERIFY INFOR-
MATION. THESE AUDITS WILL BE PAID FOR BY HOSPITALS.

4
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AND WHAT KIND OF RATES WILL THIS SYSTEM PRODUCE? THIS IS A RATE
SYSTEM KNOWN AS AN ALL PAYER SYSTEM. UNDER IT, ALL PAYERS ARE
TREATED EQUALLY, THAT IS EVERYéODY PAYS THE SAME RATES. A PRO-
VISION OF THE BILL IS THAT MEDICARE WILL PAY NO MORE THAN IT
WOULD HAVE PAID HAD IT REMAINED UNDER ITS OWN PAYMENT SYSTEM.

IF YOU THINK ABOUT IT FOR A MINUTE, YOU CAN SEE WHAT THIS

MEANS. IT MEANS ALL PAYERS WILL PAY AT RATES NO MORE THAN MEDI-
CARE RATES. THE SINGLE MOST IMPORTANT FACTOR IN DRIVING SMALL |
RURAL HOSPITALS TO THE BRINK OF INSOLVENCY HAS BEEN THE MEDI-
CARE PAYMENT SYSTEM, AND THIS BILL SUGGESTS THAT ALL PAYERS PAY
ON THIS SAME BASIS. IN THE LAST SIX YEARS, THE MEDICARE
MARKETBASKET, THE GOVERNMENT CREATED INDEX OF HOSPITAL GOODS
AND SERVICES, HAS GONE UP 28%. MEDICARE RATE INCREASES HAVE
GONE UP ONLY 14.9%. THERE IS A 13.1% SHORTFALL BETWEEN COSTS AND
REIMBURSEMENT. WHAT ARE THE CONSEQUENCES OF THE SHORTFALL? IN
1986 ALL MONTANA HOSPITALS WROTE OFF $30.6'MILLION IN MEDICARE
AND MEDICAID DISCOUNTS. IN A SINGLE YEAR, THAT AMOUNT JUMPED
38% TO $42.1 MILLION IN WRITE-OFFS. IN 1987, MEDléARE AND MEDICAID
REPRESENTED 46.5% OF ALL HOSPITAL UTILIZATION. |IF ALL PATIENTS
HAD TO PAY ON THE BASIS OF MEDICARE RATES, THE WRITE-OFF IN MON-
TANA WOULD HAVE BEEN $80.5 MILLION IN 1987. ADJUSTING FOR THE CON-
TINUED SHORTFALL IN MEDICARE PAYMENT RATES THROUGH 1989, | ESTI-
MATE THAT THE WRITE-OFF WOULD BE $125 MILLION. THAT 1S MORE |
THAN 4 TIMES THE SURPLUS RETAINED BY HOSPITALS IN 1987. MEMBERS
OF THE COMMITTEE, AN ALL PAYER SYSTEM THAT PEGS PAYMENT RATES
TO MEDICARE COULD CLOSE /:\LL OF THE HOSPITALS IN THE STATE.
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THERE WERE FOUR ALL PAYER RATE REVIEW STATES. EACH OBTAINED A
WAIVER FROM HEALTH AND HUMAN SERVICES TO CON!?UCT THEIR PRO-
GRAMS. ONLY ONE STATE, MARYLAND, STILL MAINTAINS THE WAIVER.

IN THE THREE STATES THAT CANCELLED THEIR WAIVERS (NEW YORK, NEW
JERSEY, AND MASSACHUSETTS) 68 HOSPITALS CLOSED. THIS BILL SAYS
THE COMMISSION WILL ATTEMPT TO OBTAIN A WAIVER FROM HEALTH AND
HUMAN SERVICES, BUT EVEN IF IT DOESN'T RECEIVE ONE, IT WILL SET

RATES AS THOUGH IT HAD ONE.

IS THIS BILL EVEN NECESSARY? EVERYONE AGREES THAT HEALTH CARE
IS EXPENSIVE, BUT IN MONTANA WE ARE DOING OUR BEST TO KEEP
COSTS LOW. THE PROPONENTS SAY THAT BETWEEN 1976 and 1883 HOSPI-
TAL COSTS ROSE BY 195%. THAT MAY BE TRUE. DURING THAT PERIOD
WE WERE ALL LOOKING AT AN OIL EMBARGO, THE IRANIAN REVOLUTION,
AND CPI INCREASES- OF DOUBLE DIGITS. THE COST OF EVERYTHING GREW
AT RATES NEVER BEFORE WITNESSED. BUT SINCE THEN, BEGINNING IN
1984, HOSPITAL COSTS BEGAN TO MODERATE. HOSPITAL COSTS HAVE)‘ IN-
CREASED AT AN AVERAGE RATE OF 6.3% AND GROSS PATIENT REVENUE
HAS INCREASED-AT AN AVERAGE RATE OF 5.5% SINCE 1984. WE SHOULD
NOT BE PUNISHED NOW FOR RAPID INCREASES IN RATES SIX YEARS AGO.

FURTHERMORE, THE RATES WE DO CHARGE IN MONTANA ARE, BY COMPAR-
ISON, QUITE LOW. MONTANA RANKS 47TH IN THE COUNTRY IN TERMS OF
COST PER STAY (EQUICOR). ACCORDING TO THE AMERICAN HOSPITAL AS-
SOCIATION, MONTANA RANKS 42ND IN MARK-UP RATIOS, A MEASURE OF
PROFITABILITY.
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FINALLY, MADAM CHAIRMAN AND MEMBERS OF THE COMMITTEE, | CAN
TELL YOU THAT | DON'T LIKE OPPOSING AARP. SENIOR CITIZENS AND
HOSPITALS ARE A NATURAL CONSTITUENCY GROUP. THEY ARE OUR LARG-
EST CUSTOMERS, AND THEY RELY UPON US TO BE THERE WHEN THEY
NEED US. THROUGHOUT THE STATE WE WORK CLOSELY WITH LOCAL SE-
NIORS ORGANIZATIONS. THIS BILL IS NOT IN THEIR INTEREST. |IF HOS-
PITALS CLOSE, RURAL HOSPITALS WILL BE THE FIRST TO GO. SMALL RU-
RAL HOSPITALS SERVE A DISPROPORTIONATE SHARE OF THE ELDERLY. |IF
THESE HOSPITALS CLOSE, THE ELDERLY WILL HAVE TO TRAVEL TO SEEK
CARE. MANY ARE NOT ABLE TO TRAVEL. THEY WILL POSTPONE RECEIV-
ING CARE, OR FOREGO IT ALTOGETHER, IF IT IS NOT LOCALLY ACCESSI-

BLE.

INSTEAD OF FIGHTING AMONG OURSELVES, | SUGGEST WE SIT DOWN AF-
TER THE SESSION AND HOST A SERIES OF MEETINGS TO DISCUSS OUR MU-

TUAL CONCERNS.

THIS BILL WILL HURT HOSPITALS, BUT MORE IMPORTANTLY, IT WILL
HURT THE ELDERLY AND HURT THE STATE, AND FOR THAT REASON, |
URGE YOU TO VOTE DO NOT PASS ON HOUSE BILL 741. THANK YOU.




Medicare Paymenl Rates to lHospitals Aren’t 5&
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[H] HOSPITAL PROFILES

Montana has sixty-five hospitals to serve its residents.
The vast majority (85) of them are locally operated, not-
for-profit general hospitals distributed In every comer of
the state. Three of the hospitals specialize in either
children, adolescent or adult psychological disorders
and chemical dependency. Six are federally owned
and operated exclusively for either veterans, Indians, or
military personnel and their dependents. One Is owned
and operated by the State of Montana.

Most of Montana's hospitals serve rural populations
and, due to demographics and geography, they are
necessarily small. More than 78 percent of Montana's
hospitals are smaller than 90 beds and almost §4 percent
are smaller than 30 beds in size. More than 90 percent
meet the federal designation of being rural hospitals.

@ Hospital Types

Total number of Montana Hospitals 65
.y Bed Size
i 190 and more beds L)
[ 90-189 beds 8
; 30-89 beds 16
j Fewer than 30 beds 35
"By Primary Service
General Acute Care 55
Urban (by Federal Designation) 4
Rural . 51
Pyschiatric 3
Federal 6
Hospital/Nursing Home
Combined Facllities 33
By Ownership
Private, Not-For-Profit 41
County or District 14
For-Profit 3
Federal 6
State 1

MONTANA HOSPITALS -
AT A GLANCE

L
=

HOSPITAL UTILIZATION

The information in this section of the report is based
upon the results of a survey of 1987 utilization and financial
data for 56 general, acute care hospitals. The survey was &
co-sponsored by the Montana Hospital Association, the
Montana Department of Health and Environmental
Sciences and the American Hospital Association. %

Admissions and patient days per 1,000 people is a
common measure of the efficiency of a health care
system. In the aggregate, hospital costs are most
effectively controlled by reducing inpatient utilization.
Montana's utilization per 1.000 people closely follows the
national trend, however, Montana began the four-year
period 6 per cent below the national admissions rate,
and 37 per cent below the patient days rate.

Admissions per 1000 Population %
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DISTRICT OF COLUMBIA
NEVADA

HAWAH

CALIFORNIA
PENNSYLVANIA

FLORIDA
ILEINOIS
ARIZONA
MISSOURI
COLORADO

ALABAMA
LOUISIANA
MASSACHUSETTS
NEW HAMPSHIRE
CONNECTICUT

MICHIGAN
OKLAHOMA
UTAN
OREGON
NEBRASKA

MARYLAND
oHlo
GEORGIA
TENNESSEE
TEXAS

Average Charge PPer Stay - State Ranks

1986
Rank

1987 Average 1987

Charge Per Stay Rank
7675 i
6624 2
6426 3
6376 4
59565 5
5655 6
5186 7
5153 8
5095 9
4771 10
4746 11
4630 12
4577 13
4571 4
4512 i5
4421 16
4392 17
4384 18
4357 19
4236 20
4207 21
4202 22
4160 23
4150 24
4147 25

35
18
R |
17
22

VIRGINIA
INDJIANA
NEW YORK
WASHINGTON
VERMONT

SOUTH CAROLINA
ICANSAS

WEST VIRGINIA
NORTH DAKOTA
IOWA

NEW MEXICO
MINNESOTA
ARKANSAS
NEW JERSEY
KENTUCKY

NORTH CAROLINA
MAINE

IDAIIO

SOUTH DAKOTA
WISCONSIN

MISSISSIPPI

~3MONTANA

DELAWARE
WYOMING
RHODE ISLAND
ALASKA

_ i &
S
e~
NS
7
Lo
£1 0y
=S
o< m
w 0 ;
1987 Avernge 1987 1986
Charge Per Stay Rank Rank
4103 26 37
4089 27 41
4032 . 28 9
3996 29 36
3958 30 30
3939 ' 31 32
3853 .32 29
3770 33 40
3726 34 42
3707 35 45
3627 36 20
3601 37 28
3574 38 24
3510 39 33
3509 40 47
3291 N4l 46
3219 42 27
3217 43~ 49
3212 44 o~ 51
3119 45 39
3001 46 48
2944 47 44
2939 48 21
2788 49 50
2749 50 23
2609 51 19
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ural mwo_mﬁmo:,iﬁmnmmﬁmmm B
when Montanans — sick,
injured or pregnant — must leave Sm_w

communities to find care.

With hospitals on the brink of nEmno_m_
failure and fewer doctors willing to ©
practice in small towns, the well-being of
some Montanans may be put in jeopardy.

In this special report, the Great Falls

' Tribune examines the fears and” -

frustrations of those enmeshed in the

-rural health care industry. We amnng.

the problems and attempt to isolate their
causes. And finally, we take a look at-.
some c_W Em _uowmmE  Cl i

Stories by LINDA ,o>m_o>mcmc

.-.;u::m _.wm_ozm_ mn_.o_.

{ Montana's 39 rural womv_ﬁ_m. only six broke
even or made a profit last year. The other 33
operated in the red.
The financial health of many of the state’s
smaller facilities is reaching a critical stage, and the

prognosis for a quick cure is not good, according to Jim

Ahrens, executive director of the Montana momEB_
Association,
““Hospitals all across Zo:gm are having vBEmBm
but you see it most in the rural areas,” Ahrens said.
He pointed to Big Timber, where the hospital was

forced to hold a fund-raising drive in November to meet

its monthly payroll. An infusion of donations has at
least temporarily stabilized the hospital’s situation.

But rural hospital administrators say such efforts
only provide Band-Aids to wounds that require much
greater attention. They point to a host of problems that
have combined to turn black ink red:

® The number of patients is dropping because of
decreased population and technology that allows Ew:w

nrraduirne tn ha Aana nniteida tha haonital nr with a

mku.E.w_ romv;w_m like zzm one HS noE.mm .

“Every year Sncoé&m from
staff for new equipment
‘come to over $300,0

- best, | can generate
000 to $100,000. It
becoming increasingly
difficult to keep up with
the demands of
technology. But if you
your clients <<=_ go
m_wwiswﬂm for care.”
— Richard Brown,
Liberty County Iowu:m_

state, where the occupancy rate averages about 30
vmnnma m<m= 5_9 nmion patients, hospitals must

Aintoruy nmurcing and lah ctaffc

.a: prices are up, so are taxes. We ._Fﬂ do a lot vm:mu ”

The property tax freeze mandated by Initiative 105

* has also made it difficult for counties to increase
financial support to their hospitals.
& Medicare relmbursement shortfalls are seen as one

of the biggest drains on budgets. The federal program,

. which serves primarily the elderly, reimburses
- ... hospitals for care given qualifying patients.

- Hospital administrators say the set fees Medicare

-pays rarely cover the actual cost of caring for the
.. patient. In Conrad, for example, the taxpayers had to .

subsidize the somv:»_ for $225,000 last year to make up

for shortfalls in Medicare reimbursements.

Without a federal remedy, the problem may only get

. ‘worse, administrators say, because the population is

_aging and the elderly are the biggest Medicare users.
® Personnel costs have climbed as administrators
find it increasingly difficult to compete with larger

“ cities for doctors, nurses and other technical staff.

County commissioners have been forced to hire a

" professional recruiter to search for a doctor willine to

wvocn $3,000 per week. Similar :..m:?m.:Emm v..omﬁ
run from $14 to $32 an hour, plus expenses, and are

being used in such places as Glasgow, where ::nmm

recruitment has had limited success.

& Equipment costs have jumped with changes in
technology and greater expectations from patients.;

“Every year requests from staff for new mnEvBm
come to over $300,000,” said Richard Brown, .
administrator, of the Liberty County Hospital in . -
Chester. ““At best, I can generate $80,000 to $100,000.
becoming EnnomwSmE difficult to keep up with the’.
demands of technology. But if you don’t, your nrm:?
will- go elsewhere for care.”

A new X-ray machine runs about $150,000; a CAT
scan costs $350,000. And equipment needs maintenan.
and backup systems, mandated by manufacturers w‘
insurance companies wary of lawsuits.

e Insurance costs have increased for hospitals, ._r
as they have for _u:<m3 physicians.

Two years ago in Shelby, the Toole QE:J 385

Center naid £15.000 for ite malnractice incurance  Ig
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