
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON HUMAN SERVICES AND AGING 

Call to Order: By Stella Jean Hansen, Chairman, on March 3, 1989 
at 3:00 p.m. 

ROLL CALL 

Members Present: All , 
Members Excused: None 

Members Absent: None 

Staff Present: Mary McCue, Legislative Council 

Announcements/Discussion: None 

HEARING ON SB 340 

Presentation and Opening Statement by Sponsor: 

Senator Williams stated that this bill was an act to revise 
and continue the certificate of need laws; to exempt 
hospitals from certificate of need requirements in certain 
circumstances; and providing an effec~ive date. 

Testifying Proponents and Who They Represent: 

Rep. Bob Marks 
Jim Aherns, Montana Hospital Association 
Rep. Dave Brown 
Richard Brown, Liberty County Hospital 
Hollis LeFever, M.D. 
Jerry E. Jurena, Trinity Hospital 
Sandra Erickson, Montana Associated Physicians 
Grant Winn, Missoula Community Hospital 
Jerry Beaudette, Sheridan Memorial Hospital 
Ed Sheehy, National Association of Retired Persons 
Lawrence McGovern, Montana Associated of Physicians 
James T. Paquette, St. Vincent Hospital and Health Center 
Jerry Loendorf, Montana Medical Association 
John Guy, St. Peter's Hospital 
Jack Casey, Shodair Hospital . 

! 
Proponent Testimony: 

Rep. Bob Marks stated that health care costs are high. 
The federal govetnment gave up on certificate of need 
in 1986. The National Health Planning Act was 
scheduled to be re-authorized as early as 1981 but it 
never was. Congress merely funded it with the 
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continuing resolution year after year until 1986 when 
it said enough is enough. Each year the federal 
participation in certificate of need activities grew 
smaller and smaller until it finally faded away. In 
Montana the agency with certificate of need once 
employed over 16 FTE's and now that the federal 
government has ceased, it is budgeted at less than 5 
FTE's and it is staffed even less than that. It is 
time to have the competitive market to reduce health 
care costs. If health care facilities engage in 
unwise, unneeded, overly expensive procedures which 
their communities cannot support with utilization, let 
them pay the consequences. Rep. Marks stated that it 
is his belief that not many health care facilities 
would be willing to take that risk. Self regulation 
will prevail. This bill removes hospitals from the 
certificate of need and hospitals are less in need of 
capital regulation than are other providers. If 
hospitals are taken from certificate of need this year, 
and extend the certificate of need for the other health 
care facilities, and watch very carefully to see if the 
doom and gloom results which proponents of certificate 
of need say will result, the next session can come back 
in and place hospitals in under the certificate of need 
law. If costs go down in two years the legislature 
should start thinking about reducing the scope of 
certificate of need even further. 

Jim Ahrens stated that the Montana Hospital Association 
represents 54 hospitals and 31 attached nursing homes 
throughout the state. It has been characterized as a 
compromise bill and it is just that. It is the 
compromise between those who want no certificate of 
need for anyone and those who want certificate of need 
forever for all providers. This bill extends 
certificate of need for two years and exempts hospitals 
for certain services. Exhibit 1. 

Rep. Dave Brown stated that he was convinced that after 
visiting with the hospitals in his area, that this 
legislation is imperative. Certificate of need does 
nothing but drain dollars from hospitals operating 
budgets. Quality of care is not the issue, trying to 
regulate competition amongst a sector. Rep. Brown also 
stated that he wondered why there is such a push in the 
other areas to retain certificate of need. Is there 
some intent to maintain a monopoly situation and 
prevent private competition in the certificate of need 
area. That is a very real question that the committee 
should consider. If just hospitals are out of this 
bill, then this bill should die. 

I 
Richard Brown stated that as an administrator of a 
small rural hospital, it does not allow him to make 
unwise business decisions regarding programs and 
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business and capital investments. When the decision is 
made to pursue new programs to consider equipment 
purchases or building projects, hospital go through 
very methodical processes of their own to determine the 
need and feasibility. Hospitals must make decisions on 
capital investments and programs in a very business­
like manner. Exhibit 2. 

Hollis LeFever, M.D. stated that the certificate of 
need law does not certify need, it certifies legal and 
political power to serve sociopolitical pressures. It 
does not limit cost to patients and taxpayers. It only 
limits availability; availability of needed services. 
Exhibit 3. 

Jerry E. Jurena stated that if the intent of 
certificate of need is to assure quality, it has missed 
the boat. If it is to restrict the access of health 
care and limit the technologies associated with 
building or remodeling, then it is working, if 
certificate of need is an asset, why hasen't other 
industries introduced this type of restrictive 
legislation? Exhibit 4. 

Sandra Erickson stated that certificate of need process 
guide Montana in development and growth based on the 
documented need of those services. Montana treatment 
facilities have witnessed unbridled growth n 
neighboring states and they have ultimately resulted in 
reduced quality of care, reduced occupancy rates, 
reduced treatment options and left the field of 
chemical dependency treatment in shambles. Exhibit 5. 

Grant Winn stated that in Missoula there was a hospital 
that received a certificate of need that was not needed 
and ultimately was absorbed by another hospital. A 
certificate of need was submitted last year for an 
expansion of the hospital with absolutely no opposition 
and the application itself. was $28,000.00. Certificate 
of need for hospitals has been a waste. 

Jerry Beaudette stated that this bill is a step towards 
total elimination of the certificate of need process. 
Mr. Beaudette also said that within a year of the 
completion of the facility his community had under way, 
all 20 beds were full and have been so ever since. 
This is a step closer towards total elimination of the 
certificate of need/process. 

Ed Sheehy said that he supported this bill. 
/ 

Lawrence McGove~' stated that he supported this bill. 

Jim Pacquette stated that there is no proof that 
certificate of need law reduces costs to the consumer: 
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there is supporting documentation that certificate of 
need'legislation raises costs of operation to hospitals 
and that certificate of need law is a clear restraint 
of trade and hinders the ability of hospitals to 
function in the free marketplace. Exhibit 6. 

Jerry Loendorf stated his support of this bill. 

John Guy stated that he supported this bill. 

Jack Casey stated his support of this bill. 

Testifying Opponents and Who They Represent: 

Rose Hughes, Montana Health Care Association 
Chuck Butler, Blue Cross and Blue Shield 
Wilbur Rehman, Montana Nurses Association 
Mona Jamison, Rocky Mountain Dependency Center 
Fred Patton, American Association of rEtired Persons 
Joan Ashley, Cooney Convalescent Hospital 
Steve Waldron, Mental Health Center 
Mike Cahill, Granite County Hospital 

Opponent Testimony: 

Rose Hughes stated that it was with reluctance that she 
spoke in opposition against this bill because the 
association would not be thrilled if it failed. Ms. Hughes 
then proposed some amendments to the bill. A packet was 
also presented which contained information on the high cost 
of deregulation; the move at the federal level to reinstate 
certificate of need; excess capacity and high costs and the 
unconstitutionality to exempt hospitals. Exhibit 7. 

Chuck Butler stated that Blue Cross and Blue Shield 
supports the continuation of certificate of need with 
the amendments. The hospital community should be 
included in the certificate of need process. As 
Montana's largest insurer of health care, it is known 
first hand the effect of these rising costs on the 
people of Montana. Health care costs are one of the 
fastest if not the fastest growing expenses for 
employers and employees in our state and country. Mr. 
Butler stated that the health care insurers have lost 
money because they could not charge enough in the last 
three years to cover the actual costs that have been 
paid out. 

/ 
Wilbur Raymond stated his support of the certificate of 
need process. If the bill were amended to include 
hospitals it would be a good bill. If certificate of 
need were done a~ay with we would have a brighter 
future for the cost of health care. That is not true. 
The issue is really the issue of public involvement and 
public trust. 
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Mona Jamison stated that'she supports this bill 
however, the issue of compromise was discussed. How 
can we compromise among ourselves and not have everyone 
mad in terms of the bill as presented. The amendments 
were supported as proposed. The amendments make clear 
that if hospitals do get into providing the other 
services, that it is the legislature's intent that the 
initial provision of those services or expansion that 
they do comply with certificate of need. 

Fred Patton stated that this would not slow the rate of 
health care costs there would be duplication of 
expensive equipment and facilities. There would be no 
longer any rational planning of health care facilities. 

Joan Ashley supports the amendments of this bill. 

Steve Waldron stated his support of the amendments. 

Mike Cahill stated his opposition of the bill. 

Questions From Committee Members: Rep. Gould asked Ms. Erickson 
why she was afraid of competition and Ms. Erickson stated 
that there would be a need for affordable chemical 
dependency treatment and that there is an increase every 
year of people being admitted for the first time. 

Rep. Good asked Mr. Robinson about the Wyoming situation 
regarding certificate of need and also questioned the 
constitutionality. 

Rep. Simon asked Mr. Aherns about swing beds and long term care. 
and Mr. Aherns said that if a hospital did in fact want 
to expand to a swing bed facility they would be 
required to complete a certificate of need. Rep. Simon 
then again asked where this was read in the bill and 
Mr. Aherns said it was contained on page 4, section h. 
Rep. Simon then stated that this bill excludes the 
exemption of hospitals in section (1) (i). 

Rep. Russell asked Mr. Aherns about health care facilities. 

DISPOSITION OF SB 340 

Motion: Rep. Simon made a Motion to BE CONCURRED IN. 

Amendments, Discussion, and Votes: Rep. Simon made a Motion to 
move the Statement of Intent. A vote was taken on the 
Statement of Intent and all voted in favor. Motion carries. 

Recommendation and vo~: A vote was taken TO BE CONCURRED IN 
WITH A STATEMENT OF INTENT. All voted in favor. Motion 
carries. 
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Closing by Sponsor: Senator Williams closed on the bill. 

HEARING ON SB 124 

Presentation and Opening Statement by Sponsor: 

Senator Hager stated that bill was an act prohibiting a long 
term health care facility from refusing to admit a person to 
the facility solely because that person has aids or any 
other HIV-related condition. 

Testifying Proponents and Who They Represent: 

Bob Johnson, Montana Public Health Association 
Mary Beth Frideres, Montana Aids Coalition 
Sandy Hale, Montana Women's Lobby 
Ann McIntyre, Human Rights Division 
Wilbur Rehman, Montana Nurses Association 

Proponent Testimony: 

Bob Johnson stated that every hospital and nursing home in 
the state in coming years in Montana will be faced with the 
responsibility for admitting people with Aids. The staffs 
of these institutions have been trained in universal 
procedures that will allow them to treat Aids effectively 
and to protect the staffs of those institutions. There is 
virtually no health reason why any institution should be 
allowed to refuse to admit somebody who has Aids based upon 
health reasons. 

Mary Beth Frideres supports this bill. There is no 
medical or scientific reason why we cannot take care of 
people with this infection. Technology has advanced and 
is appropriate and available to take care of people. 
There are procedures to be put in place to take care of 
individuals and there is no reason to discriminate on 
the basis of HIV infection" for providing health care. 

Sandy Hale stated that they endorse measures to prevent 
the human and economic loss relating to Aids. They 
support the adoption of a strong and comprehensive 
state level Aids policy including provision for the 
adequate resources and funding for prevention, 
education and direct care: opposition for mandatory 
testing: provisions for informed consent, adequate 
counselling and confidentiality in conjunction to HIV 
antibody testing. Exhibit 8. 

Anne McIntyre st~ted that she had amendments to supply 
for the committe~. The Human Rights Division has taken 
the position that these laws prohibit discrimination 
against someone who has an HIV related condition. 
This interpretation is similar to the position taken by 
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the federal courts and agencies in interpreting federal 
handicap laws. Exhibit 9. 

Wilbur Rehman stated that he supports this legislation. 

Testifying Opponents and Who They Represent: 

None 

Opponent Testimony: 

None 

Questions From Committee Members: Rep. Squires asked Mr. Johnson 
if there will be many to care for in Montana with Aids and 
Mr. Johnson stated that there would not. 

Rep. Good asked Ms. McIntyre about the amendments, the impact of 
the bill and the public accommodations for these 
patients. 

Rep. Russell asked Ms. McIntyre about the president in this kind 
of language in other kinds of statutes in other states 
and Ms. McIntyre stated that the laws of other states 
have been interpreted in the courts and by agency 
interpretation to include HIV related conditions. 

Rep. Simon asked Ms. McIntyre regarding the amendment, would this 
broaden this act so that it would also pertain to 
employment and Ms. McIntyre stated that it would indeed 
p~rtain to employment. 

Closing by Sponsor: Rep. Hager closes on the bill. 

DISPOSITION OF SB 124 

Motion: Rep. Brown made a Motion to BE CONCURRED IN. 

Amendments, Discussion, and Votes: Rep. McCormick made a Motion 
to move the amendments. Rep. Simon spoke against the 
amendments. A vote was taken on the amendments and all . 
voted against the amendments with the exception of Reps. 
Russell and McCormick. Motion fails. 

Recommendation and vote: A vote was then taken to BE CONCURRED 
IN. All voted in favor. Motion carries. 

HEARING ON SB 129 

Presentation and Opening Statement by Sponsor: 
I 

Senator Manning state that this bill was an act to ensure 
that parents fulfill the duty to support their children by 
providing for a presumptive obligation of support in certain 
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legal proceedings; to require consideration to Uniform 
Guidelines to establish a minimum support level; to require 
paternity child support orders to include a provision 
covering health insurance in certain cases; to provide for 
child support collection through automatic income 
withholding; to grant the Department of Revenue the 
authority to charge fees in cases in which an obligor's 
failure or refusal to pay support requires the Department to 
act and providing an applicability date. Senator Manning 
also supplied amendments. Exhibit 10. 

Testifying Proponents and Who They Represent: 

Jim Smith, Human Resource Development Council 
Mignon Waterman, Montana Association of Churches 
Judith Carlson, Montana Association of Social Workers 
Christine Deveny, League of Women Voters 
Rep. John Cobb 
Brenda Nordlund, Montana Women's Lobby 
Marsha Dias 

Proponent Testimony: 

Jim Smith stated that sends a message that if you make 
a baby, baby you will be responsible for the financial 
well being until that child reaches adulthood. No 
maybe baby, you are responsible. 

Mignon Waterman stated that parents, ~other and father 
alike, should assume financial responsibility for their 
children. It is only through strict child support 
decrees and enforcement that adequate child support can 
be ensured. Exhibit 11. 

Judith Carlson stated that this includes not only 
married fathers who are divorced or mothers but also 
there is the cases of paternity action is taken. Most 
people may not be aware but when a young woman applies 
for AFDC she must name the father of her child so no 
matter what the legal status is, an action will be 
taken in court requiring that support be made. 

Christine Deveny stated that only one third of all 
single mothers receive the full amount of their court 
awarded child support. Exhibit 12. 

Rep. John Cobb spoke of the amendments and of his 
support of this bill~ Exhibit 13. 

Brenda Nordlund presented the committee with the guide 
for determinatiol}'of child support obligations which 
was prepared by the Montana Child Support Advisory 
Council. Exhibit 14. 

Marsha Dias stated her support of this bill. 



HOUSE COMMITTEE ON HUMAN SERVICES AND AGING 
~ March 3, 1989 

Page 9 of 11 

Testifying Opponents and Who They Represent: 

None 

Opponent Testimony: 

None 

Questions From Committee Members: Rep. Brown asked Mr. McCray 
about the obligor notice and how employers will be informed 
and Mr. McCray said that booklets will be sent out to every 
employer in the state. 

Rep. Blotkamp asked Mr. McCray about out of state fathers and the 
acquisition of health insurance • 

Rep. Whalen asked Ms. Nordlund about the number of divorces and 
the number of children and Ms. Nordlund stated that if 
one out of four parents are self employed and the 
number of children that are involved in divorces in 
1988 then approximately 3/4 of the children who 
affected by divorce will benefit by this bill because 
their parents are employed rather than self employed. 

Rep. Squires asked Mr. Smith about the amendments. 

Rep. Boharski asked Mr. McCray about withholding sanctions and 
Mr. McCray stated that the originals language came from 
was an add in during the last session. If for some 
reason the attorneys who drafted the papers, they did 
not want the process to stop. 

Rep. Simon asked Mr. McCray about the acceptance of an 
application and how there might be a time frame and how 
the Department would need to adopt immediate 
withholding and put money into a trust account. Mr. 
McCray stated that the provision originated from the 
Minnesota statutes. The reason is for timeliness. Get 
the support obligation being paid as soon as possible 
as soon as the order is entered. It requires the clerk 
of courts to provide copies of the decree. With that 
the custodial parent submits the application. 
Meanwhile the money for the child is coming in 
automatically. 

Closing by Sponsor: Senator Manning closes on the bill. 
! 

HEARING ON HB 741 

Presentation and openilng Statement by Sponsor: 

Rep. Harper stated that this bill was an act entitled: "The 
Montana hospital cost containment commission act; creating a 
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Mo~tana hospital cost containment commission; empowering the 
commission to set and regulate the rates of Montana 
hospitals and to require annual reports from those 
hospitals; providing for the appointment of commission 
members; empowering the commission to fund all of its costs 
by making assessments against hospitals subject to its 
jurisdiction and providing an immediate effective date. 

Testifying Proponents and Who They Represent: 

Gardner Cromwell, American Association of Retired Persons 
Wilbur Rahmer, Montana Nurses Association 

Proponent Testimony: 

Gardner Cromwell stated that from 1976-83, hospital 
costs in Montana had risen 195% and that in that period 
the ranking of expense per adjusted admission had 
arisen from 41st in the nation to 1st. 

Wilbur Rahmen supports this bill and says it is the 
publics right to know and the publics involvement in 
health care planning and costs. 

Testifying Opponents and Who They Represent: 

Jim Aherns, Montana Hospital Association 
Jerry Levitt, Montana Hospital Rate Reveiw System 
Shane Roberts, St. Luke's Hospital 
Ed Sheehy, National Association of Retired Persons 
Earl Laury, Misso~la Community Hospital 
Dale Jessup, North Valley Hospital 
Leonard Brewer, M.D. 
John Bartos, 

Opponent Testimony: 

Jim Aherns said that bill was by far the most troubling bill 
to be introduced this session. It is troubling for 
hospitals because it places tremendous new burdens on them 
at a time when many are struggling to remain open another 
day. It should be troubling to all Montanans because it 
produces a threat to the future viability of the health care 
delivery system in the state. Exhibit 15. 

Jerry Levitt stated that the rates charged patients are 
both equitable to the patient and hospital. Montana's 
hospital rates are among the lowest in the nation. 

Shane RaPerts stated that 65-85% of the hospital 
business is prosfectively set through medicare, . 
medicaid, worker's compensation and in some cases 
Indian health services. The rates are already set. 
This commission would have not say over that. 
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Ed Sheehy stated his opposition of this bill. 

Earl Laury stated that rates are now set by 600 trustees of 
the hospitals in the state of Montana. Those are 
representative citizens of the cities in which those 
hospitals occur. 

Dale Jessup stated that the commission may cost more to 
run per year than the budget set forth by the hospitals 
it is going to regulate. 

Leonard Brewer, M.D. stated that he was in opposition 
to this bill. 

John Bartos stated his opposition to this bill. 

Questions From Committee Members: Rep. Gould asked Mr. Grant if 
the Board meeting were open to the public and Mr. Grant 
stated that they were. 

Closing by Sponsor: Rep. Harper closed on the bill. 

Adjournment At: 7:20 p.m. 

SJH/ajs 

M0307.min 

I 
( 

ADJOURNMENT 



DAILY ROLL CALL 

HUMAN SERVICES AND AGING COMMITTEE 

51st LEGISLATIVE SESSION -- 1989 

Date 3/3/89 

------------------------------- --------- -- -----------------------
NAME PRESENT ABSENT EXCUSED 

Stella Jean Hansen Li' 
Bill Strizich / 
Robert Blotkamp r/ 
Jan Brown t/ 
Lloyd r1:cCormick V 
Angela Russell J 
Carolyn Squires v" 
Jessica Stickney ~ 

. Timothy Whalen / 
William Boharski t/L 
Susan Good / . 

Budd Gould if 
Roger Knapp Li' 
Thomas Lee J 
Thomas Nelson // -

Bruce Simon / 

/ 

I 

CS-30 



STANDING COHHITTEE REPORT 

r:arch /., 19£.9 

Page 1 of 1 

Hr. Speaker: We, the committee on Human Services ana Aging 

r€'port that SENATE BILL 124 (blue reading copy) be concurred 
in. 

Signed: __ ~~ ________ ~~ __ ~~~ __ _ 
Stella Jean Hansen, Chairman 

[REP. SQUIRES t'HLL CARRY THIS BILL ON THE HOUSE FLOOR] 

, 
! 

/ 
I 

510945SC.RBV 



STANDING COMIUTTEE REPORT 

r~arch 4, 1989 

Page 1 of 1 

Mr. Speaker: l'le, the coromi ttee on Human Services and Agin'I 

report that SENATE BILL 34~ (blue reading copy), with Etaternent 

of intent included, be concurred in as amended. 

Signed: 
=S-:-t-e~l~l-a---:J=-e-a-n---:H~a-n-s-e-n-,--=C::;'h-a-'ir-rm-a-n-

[REP. HARKS l'lILL CARRY THIS BILL ON THE HOUSE FLOOR] 

And, that such amendment read: 

1. Page 1. 
Following: line 16 
Insert: " STATEMENT OF INTENT 

It is the legislature's intent to exclude acute care 

hospitals from certificate of need requirements, except in 

certain limited circumstances that are enumerated in subsections 

50-5-301 (1) (h) and 50-5-301 (1) (i). The provision by a 

hospital of services under either of those subsections is 

intended to include construction, conversion, or expansion of bed 

capacity." 

I 

/ 

/ 

510948SC.HBV 
.I 

., .... 



TESTIMONY BEFORE HOUSE HUMAN SERVICES AND ,AGING COMMITTEE 

ON 

SENATE BILL 340 

BY 

MONTANA HOSPITAL ASSOCIATION 

MADAM CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS JAMES 

AHRENS; I AM THE PRESIDENT OF THE MONTANA HOSPITAL ASSOCIATION. 

THE ASSOCIATION REPRESENTS 54 HOSPITALS AND 31 ATTACHED NURSING 

HOMES THROUGHOUT THE STATE. THE MONTANA HOSPITAL ASSOCIATION 

SUPPORTS SENATE BILL 340. IT HAS BEEN CHARACTERIZED AS A 

COMPROMISE BILL, AND IT IS JUST THAT. IT IS THE COMPROMISE BE­

TWEEN THOSE WHO WANT NO CON FOR ANYONE, AND THOSE WHO WANT 

CON FOREVER FOR ALL PROVIDERS. THIS BILL EXTENDS CON FOR TWO 

YEARS AND EXEMPTS HOSPITALS FOR CERTAIN SERVICES. 

THE ASSOCIATION I REPRESENT DOES NOT FAVO.R CON. WERE IT POLITI­

CALLY ACHIEVABLE, WE WOULD PREFER TO SEE CON SUNSET IN ITS EN­

T I RETY. HOWEVER, WE RECQGN IZE THAT OTHER PROVI DERS MAY NOT 

SHARE OUR DISTASTE FOR CON. RATHER THAN PROVOKE A CONFLICT, 

WE DECIDED TO RESPECT THE WISHES OF THOSE PROVIDERS AND SUPPORT 

A BILL THAT WOULD CONTINUE CON FOR THEM, BUT SIMPLY EXEMPT HOS­

PITALS. THE CON PROTECTION, THE CON FRANCHISE, WOULD STIL~ BE 

EXTENDED TO NURSING HOMES, INPATIENT CHEMICAL DEPENDENCY AND 

INPATIENT PSYCHIATRIC TREATMENT FACILITIES AS WELL AS TO HOME 

HEALTH AGENCIES, HOSPICES, PERSONAL CARE SERVICES AND INPATIENT 
I 

REHABILITATION SERVICES. MORE THAN THAT, IF A HOSPITAL WANTED 

TO ENGAGE IN ANY OF 1fESE PROTECTED SERVICES, IT WOULD HAVE TO 

OBTAIN A CON. EXHIBIT __ I __ _ 
DATE_.3- 3- ~9 
118_ S¥O 



YOU HAVE NO DOUBT HEARD A LOT ABOUT CON IN THE LAST FEW WEEKS. 

THE WITNESSES THAT FOLLOW ME WI LL TELL YOU MORE OF THE 

REASONS WHY CON IS NOT NECESSARY FOR HOSPITALS. THEY HAVE TRAV­

ELED TOO FAR FOR ME TO GIVE THEIR TESTIMONY, SO I WILL MAKE MY 

RE MARKS BRIEF AND CONFINE THEM TO THE REASONS WHY THIS IS THE 

CON BILL YOU SHOULD VOTE FOR--WITH NO AMENDMENTS. THIS IS A 

GOOD BILL AND IT NEEDS NO AMENDMENT. 

THERE WERE TWO CON BILLS INTRODUCED IN THE SENATE. THE FIRST 

ONE, SENATE BILL 217, SIMPLY REMOVED THE SUNSET PROVISION OF EX­

ISTING LAW, SO THAT CON WOULD CONTINUE INTO PERPETUITY. HOSPI­

TALS WERE NOT INVITED TO PARTICIPATE IN THE CRAFTING OF THAT 

BILL. WE WERE SIMPLY TOLD, "YOU WILL BE IN CON ... FOREVER." 

SENATE BILL 217 NEVER MADE IT OUT OF COMMITTEE, BECAUSE THE SEN­

ATE PUBLIC HEALTH COMMITTEE SAW THE WISDOM OF 1) REMOVING HOSPI­

TALS FROM CON AND 2) ESTABLISHING A SUNSET PROVISION. 

THE COMMITTEE BELIEVED THAT IT WAS NO LONGER NECESSARY FOR HOS­

PITALS TO BE SUBJECT TO CON. THEY BELIEVED THAT THE COMPETI-
'. 

TIVE MARKET USHERED IN BY THE MEDICARE PROSPECTIVE PAYMENT SYS-

TEM PROVIDED MORE EFFECTIVE COST CONTROL THAN CON EVER DID. 

THEY BELIEVED THE FEDERAL TRADE COMMISSION REPORT THAT STATED 

CON, BECAUSE IT INHIBITED COMPETITION, ACTUALLY DROVE UP HEALTH 

CARE COSTS, AND THEY BELIEVED THE REPORT FROM THE LEGISLATIVE 

AUDITOR OF MONTANA WHO, AFTER STUDYING CON FOR TWO YEARS AT 

THE DIRECTION OF THE LEGISLATURE, CAME TO THE CONCLUSION THAT 

"IT IS DIFFICULT TO ASCERTAIN WHETHER MONTANA'S CON PROGRAM HAS 
/ 

BEEN EFFECTIVE ENOUGH TO ,"CONTINUE BEYOND JUNE 30, 1989." THE COM-

MITTEE FELT IT WAS NECESSARY TO RETAIN A SUNSET PROVISION BE-
I 

CAUSE A SUNSET DATE PROVIDES FOR A PROGRAMMED REVIEW OF CON. A 



PROGRAMMED REVIEW OF CON IS NECESSARY BECAUSE 1) THE EFFECTIVE­

NESS OF THE PROGRAM IS STRONGLY QUESTIONED AND 2) THE RELATION­

SHIP BETWEEN REGULATORS (THE CON AGENCY) AND THE REGULATED 

(THE NURSING HOME AND CHEMICAL DEPENDENCY INDUSTRIES) DESERVES 

LEGISLATIVE OVERSIGHT TO PROTECT THE PUBLIC INTEREST. THE LEGIS­

LATIVE AUDITOR COULD NOT SAY THAT CON WAS EFFECTIVE. ALL OF 

THE ROCKY MOUNTAIN STATES HAVE TERMINATED THEIR CON PROGRAMS 

AND THEY HAVE BEEN JOINED BY A NUMBER OF OTHERS. WE HOPE IN 

TWO MORE YEARS THERE WILL BE STUDIES THAT ENABLE US TO SAY DE­

FINITIVELY THAT CON DOES NOT WORK, THAT IT IS AN EXPENSIVE AND 

BURDENSOME PROGRAM WHOSE SOLE PURPOSE IS TO DOLE OUT FRANCHIS­

ES TO PROVIDERS WHO DO NOT WANT TO COMPETE. 

THE SENATE PUBLIC HEALTH COMMITTEE KILLED SENATE BILL 217 AND 

FOUGHT BACK AN ATTEMPT TO AMEND SENATE BILL 340 BY REMOVING 

THE SUNSET AND PUTTING HOSPITALS BACK IN. ON THE SENATE FLOOR, 

THE PROPONENTS OF SENATE BILL 217, ATTEMPT~D TO OVERTURN THE AD­

VERSE COMMITTEE REPORT. THEY FAILED. ON SECOND READING OF SEN­

ATE BILL 340, THE PROPONENTS OF SENATE BILL 217 ATTEMPTED TO 

AMEND THIS BILL BY REMOVING THE SUNSET AND BY WIDENING THE NUM-

BER OF SERVICES FOR WHICH A HOSPITAL MUST OBTAIN A CON. BOTH 

AMENDMENTS FAILED AND THE BILL PASSED SECOND READING 48-0. IT 

PASSED THIRD READING 49-1, THE ONE SENATOR VOTING AGAINST IT, 

VOTING SO BECAUSE HE WANTED CON TO SUNSET IN ITS ENTIRETY. 

YOU MAY HEAR SOME PEOP~7 TESTIFY TODAY THAT TAKING HOSPITALS I 
OUT OF CON WILL HAVE A HARMFUL EFFECT ON THE MEDICAID BUDGET. \ 

SYSTEM FOR MEDICAID.' MEDICAID REIMBURSES HOSPITALS FOR INPA- 'l-~: ~ 'I 

TIENT SERVICES ON THE BASIS OF DIAGNOSTIC RELATED GROUPS m.,~ . 
-'- < co :>< ...... "T' 
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(DRGs). THIS IS A FIXED RATE PAYMENT SYSTEM BY WHICH EVERY HOS-
" 

PITAL IN THE STATE RECEIVES THE SAME PAYMENT FROM MEDICAID FOR 

PROVIDING CARE. SRS SETS THE WEIGHTS FOR DRGs. THAT IS, SRS DE­

TERMINES IF, SAY GALL BLADDER SURGERY SHOULD BE PAID AT A RATE 

TWICE THAT OF A TONSILLECTOMY. THE LEGISLATURE IS RESPONSIBLE 

FOR GRANTING ANNUAL INCREASES TO THE DRG PRICE, BUT IT CANNOT 

EXCEED THE AMOUNT SET BY THE FEDERAL CONGRESS ACCORDING TO ITS 

AUTHORITY IN THE TAX EQUITY AND FISCAL RESPONSIBILITY ACT OF 

1982. 

THESE PRICES ARE SET WITHOUT REFERENCE TO ACTUAL HOSPITAL 

COSTS. SO, MEDICAID PAYMENTS ARE SET BY SRS AND THE LEGISLA-

TURE. INCREASES IN COST ARE DO TO AN INCREASE IN UTILIZATION 

AND CASE COMPLEXITY. BOTH OF THESE FACTORS ARE BEYOND OUR CON­

TROL. 

FURTHERMORE, SRS HAS NEVER SHOWN ITS CON~ERN FOR CAPITAL REGU­

LATION DURING THE ACTUAL CON PROCESS. NOT ONCE IN THE LAST 

FOUR YEARS HAS SRS TESTIFIED ON A HOSPITAL CON APPLICATION. THE 

CONTENTION THAT TAKING HOSPITALS OUT OF CON WILL RAISE THE ROOF 

ON THE MEDICAID BUDGET IS SIMPLY BASED ON MISINFORMATION. 

THIS IS A GOOD BILL. IT IS THE COMPROMISE BILL. WE URGE YOU TO AC­

CEPT IT AS IS. I WOULD BE HAPPY TO SPEAK TO ANY SUGGESTIONS FOR 

AMENDMENT, IF ANY ARE MADE. HOSPITALS DO NOT WANT TO BE UNDER 

CERTIFICATE OF NEED. IF OTHERS DO, LET THEM. 
/ 
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Chairman Hanson and Committee Members: 

I aro RichiJrd Brown, AdmInIstrator of Liberty County Hospital and 

Nursing Home, an II-bed acute cale and 40 bed skilled nursing faCility 

located In Chester. I have been the adminlstrator of that facility for 

eleven years. Currently I am serving as Chairman of the Montana 

Hospital Association. 

I am here today to speak In support of Senate Bill 340 (Williams) 

whIch would continue CertIfIcate of Need (C.O.N.> and exempt hospitals 

from most services, all eqUipment and all construction. ThiS bIll 

would still requIre C.O.N. for swing beds, long term care beds, psyche, 

rehab and chemIcal dependency services. The bill in Its present form 

addresses the concerns of most health care provider organizatIons. 

As the AdmInIstrator of a small, rural hospital I am In a position 

that does not allow me to make unwise bUSiness decisions regarding 

'. 
capital Investments. When the deciSIon IS made to pursue a new 

program, consider an eqUipment purchase or building proJect, hospitals 

go through a very methodical process of their own to determine need and 

feasibilIty. Hospitals must make deciSions on capital investments and 

programs in a very bUSiness like manner. The questIons asked by 

hospital admInistrators as they determine tbe need for these projects 

or programs, are the same questIons asked In the C.O.N. applIcatIon. 

ThIS duplication only adds to the riSing cost of health care and 

creates another obsta'cle in the efforts of hospitals to run an 

effiCIent operation. 

/ 
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I don't deny that health planning is beneficlal but the needs 

WIthIn our IndiVIdual communities and around the state WIll determine 

whether or not addItIonal health care facilitIes should be constructed 

or whether additional eqUipment should be purchased for prOVIdIng 

serVIces. I have had occasion to go through the C.O.N. process for 

prograru change and eqUipment purchases. Those inCIdents were tIme 

consumIng, and expensive use of resources, and in my opInIon a 

duplicatIon of process. In addItIon these programs were delayed for 

Implementation until the applicatIon could go through a lengthy, 

unnecessary cycle. In essence the entire process is very lneffective. 

Our deCISIon to pursue these projects was driven by the needs of the 

resldents we were serving. Nothing was done frIvolously or WIthout 

thought. That type of approach would only lead to the eventual demIse 

of our hospital. 

The Certlflcate of Need process is no longer effective for 

Montanas' hospItals. Ideally the sunset of the C.O.N. law would be in 

the best interest of health care organizations throughout the state. 

do however support Senate Bill 340 in its' current form and urge the 

paSSIng of this Bill. Any amendment to the Bill would only dIlute the 

intent of the Legislation. 

Thank you for your conSideration. 

/ 

,/ 
! 

E\"IJ~"'T_--=~~~--:~! ! I L-~'I -

Dr.~= 3 . .3~ f9 
HG_~3L4~O _--



629 NE MAIN - P. O. Box 150 
Ph. (~06) 538-7778 

HOLLIS K. LEFEVER, M.D. FAAFP 
LEWISTOWN, MT. 59457 

DIPLOMATE AMERICAN BOAI 
OF FAMILY PRACTICE 

I 
I speak in favor of SB 340. The certificate of need law does not certify 
need, it certifies legal and political power to serve sociopolitical 
pressures. It does not limit cost to patients and taxpayers. It only 
limits §y§11§Qlll!y; availability of needed services. I have spent 31 
years trying to bring patients and services together in Montana. 

I 
The certificate of need law 50-5-301, part 3, may be referred to as the I 
State Franchise Bill, it was initially conceived to prevent unnecessary 
duplication of health care facilities, equipment and services that woul~ 
result in extra cost to the health care recipients or the public throughl 
the expenditures of tax funds. The law has failed miserably to 
accomplish these goals and is no longer a necessary obstacle in the 
provision of health care in Montana. Indeed, the bill has never proved I 
cost saving measure and has cost the health care industry in Montana 
literally millions of dollars as well as the tax payers of Montana who 
are spending over a quarter of a million dollars annually just to keep I' 
the State Department funded to oversee the certificate of need law. Onl 

I 
a third of the expense for the operation of the State Department 
responsible for the enforcement of this law is paid by health care 
providers. Even so, the amount paid by health care providers is a 
considerable burden to each health care facility attempting to improve 
it's ability to provide current state-of-the-art health care. The bill, 
has been demonstrated to invite bias, excessive socioeconomic & POliticalr' 
pressures, and to not only hamper the effort at facilities to provide 
needed services but to saddle the patients in our facilities with 
tremendous extra cost involved in funding the certificate of need 3 
process. Indeed, Montana is remiss in not having repealed this law muchl 
sooner. We are the only Rocky Mountain State to still have such a law in 
the books. Our neighbors Arizona, Colorado, Idaho, New Mexico, Utah, ,an. 
Wyoming do not have such a law. California, Texas, Kansas, and Minnesot1l 
have rejected this type of legislation. The law includes, among other 
undesirable elements, a restraint of trade. The Federal Trade Commission I 
reported that CON grants a franchise and inhibits competition and thereb 
increases health care costs. In September of 1986, Congress suspended 
all funding for CON and CON related agencies because it did not reduce 
cost. The Federal Government, through the Medicare Program does not pay I" 
hospitals according to the money they spend. Hospitals are reimbursed . 
according, to the diagnoses of the diseases they care for. Excessive 
expenditures to care for those diseases would only jeopardize ~he I: 
hospita~s financial stability. No additional federal reimbursement ~ould ff 

be recelved because the hospital expended unnecessary funds to provlde 
facilities, services, or equipment. The DRG law ended that. Indeed the. 
only rational way to justify expenditures in the 1989 scene of healt~ If 

care and all the demands that are made for cost containment and quallty 

/ 
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PAGE TWO. 

care, is to allow individual facilities to make capital investment 
decisions based upon community needs, availability of the service in the 
area, the volume of the potential demand for the service, and the ability 
of the health care consumer to pay for the service so that the facility 
will be able financially to continue to provide the service with the 
reimbursement it can obtain for it. Having considered these factors and 
made an intelligent decision, health care facilities administrations and 
boards should not be hampered by second guessing at a State level, 
particularly when that second guess, namely the CON review process, is so 
costly and time consuming & comparatively uniformed about local needs. 

What are these costs? First of all, there is a major cost simply to file 
the application with the State to obtain a certificate of need. Second, 
there are large costs in obtaining legal and financial feasibility 
studies to accompany the application, and third, there are great costs in 
time and services of institutional personnel to gather all of the data 
and information needed to submit a CON application. And, let's don't 
forget that while all of this is going on (a process which has been 
proven to take months and even years in Montana) that service is being 
denied to the patient's in the area and the revenue from that service is 
being denied the facility which is trying to survive in this age of 
economic realities in the health ·care field. Twelve States have 
eliminated this type of legislation so that the health care industry was 
deregulated. Those areas have not seen excessive growth in the provision 
of services for acute care. 

I have been watching the needs and the attempts to meet these needs in 
Montana since 1958. I have been in the private practice of medicine. I 
have tried to deal with these problems as a physician admitting patient's 
to acute care hospitals in Glendive and in Lewistown. I have tried to 
provide services while serving as President of the Medical Staff and 
Boards of these hospitals, I have watched the health care needs in the 
State as past president of the Montana Medical Association, and I have 
heard the certificate of need presentations as I served on the area 
health council. I have watched the frustration and humiliation of 
hospital administrators presenting applications where the cost of the 
applications far exceeded the cost of providing the service. I have 
watched patients in communities do without needed services either because 
of denial under the certificate of need law, or the fear of denial, or 
the fear of the expense in attempting to obtain a franchise to provide a 
much needed facility, service or equipment. The small hospitals in which 
I work and the smaller hospitals than that, don't have tens of thousands 
and hundreds of thousands of dollars to spend on legal fees, surveys and 
application fees. They have a hard enough time scraping together the 
dollars to buy a piece of X-ray equipment or to set up a surgery suite or 
to create a certain type of .acute care bed that is critically needed. I 
well remember our committe~:hearing the applications of a facility where 

I 
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PAGE THREE. I 
twice aS,much money. was spent obt~inlng a ce~tif~cate need as was neededJ 
to move an X-ray unIt from a PhysIcIan's offIce Into the hospital. This 
was not only absurd, it was unconscionable in this day and age of limite 
funds and almost unlimited health care needs for our citizens. Now that 
the certificate of need is determined by the State Department of Health t" 
Environmental Science, some of the steps have been eliminated but it has 
not reduced the cost, uncertainty, and erroneous decisions that could be 
avoided if the CON law were simply allowed to die at this time. We havel 
seen the State approve CON's for facilities when those of us in the 
health care industry watched with dismay and could not believe that they 
could have been approved, and at the same time we have watched the StateJl 
deny CON's only to have them overturned in court. How long will you, ou'1 
respected Legislators, perpetuate this folly? If indeed you feel that 
long term care facilities and psychiatric and drug abuse services would 
proliferate without the law, then accept Senator William's compromise I 
bill, Senate Bill 340. But, please remove the hobbles from the feet of 
those of us who are trying to provide health care services to the acutely 
ill in Montana. Eliminate certificate of need restrictions for acute I: 

care facilities and providers in our State. 

s~.gna es ~ffnl!rence: 

- r~~~---------------A ~trator. Central Montana Hospital 

Medical Staff - Central Montana Hospital 

~~~- - _____ ~iI 
/~~d~~f er, M. D. 
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House HUMAN S~RVICES AND AGING COMMITTE8 

During the 1989 session, you will be dealing with legislation 
concerning Certificate of Need (CON). The legislation concerning CON 
will range from maintaining its current strucuture to letting it 
sunset. It is my belief as a rural hospital administrator, who has 
been involved with three (3) building projects sinice 1976, to let it 
sunset. It is my belief that the current legislation regarding CON is 
time consuming, costly and can be restrictive. It is my intent to 
share with you my thoughts about the CON. 

First, let me review the process we, as healthcare administrators, 
must go through for a building project or major remodeling process. 

1) Internal Planning 
a) list problems and ideas 
b) develop solutions 

2) Hire professional planners or architects 

3) Present plans and ideas to local community 

4) Secure funding and local support 

5) Hire professionals to develop CON applic~tion 

6) Submit to CON Board and request hearing date 

7) Present application to CON Board 

8) If there is no contention - start project. 

If there is contention or questions, this can be for a variety of 
reasons, i.e., local study differs from state plan which uses 
averages, or there may be political roadblocks. The CON application 
process starts over. 

1) Application is redone or revised 

2) Re-submitted to CON Board 

3) Re-schedule hearing with CON Board 

4) Present appl icati~· to CON Board 

5) If no contention - start project. EVH'B'T L.J . ::", /\ Ii I 'L > • ;.;;! 
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In my experiences, the CON application has been an unnecessary burden 
which does not assure quality as an outcome. I would like to recap 
each briefly. 

1) Nebraska. Project to decrease hospital bed size, 
increase emergency room facilities and remodel 
obstetrics, surgery and physical therapy. 

Questions were raised if we had done sufficient 
planning and did the community support the project. 

RESULT - delayed project by six (6) months and 
created additional cost. On second hearing, four 
hundred (400) people traveled to hearing to demon­
strate their support, community of 3,000 people. 
Project had also been approved prior to first CON 
hearing by a vote of 78%. 

2) Wyoming. Project to increase number of nursing 
home beds and downsize hospital by six (6) beds. 

Questions were raised regarding local statistics, 
did not conincide with state averages. 

RESULT - project delayed, statistics had to be 
re-verified and re-submitted. Again, we had 
additional cost added to project. Problem was 
local statistics for elderly over 65 were higher 
than state averages and there was disbelief on 
the waiting list submitted. Project was approved 
on second hearing. 

3) Wyoming. Project to joint venture with medical staff. 

Question was raised if the hospital and physicians 
could work together in this arrangement, and if the 
project was really necessary to provide healthcare 
in a rural setting. 

RESULT - project delayed, additional costs were 
added to project. Project approved on second hearing. 

Prior to both Wyoming projects, hospital and physicians 
held open forums in the community (prior to hearings). 
Projects were v9ted on through the 1% sales tax levied 
to complete the' projects. Vote was 70 plus percent in 
favor of the projects. 

/ 
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In each case, we had approval by the local community to support and 
fund projects and there was no outside contention with our projects; 
however, each project experienced a delay due to the CON process. 

The problem that I have experienced with CON are: 

1) It is costly - as a result the costs associated with 
this process are shifted to the consumer in the end. 

2) It creates delays - the delays in effect are costly 
and in some cases the quality (suffers). 

3) There are political problems that arise from the process. 

4) I believe free enterprise is restricted. 

5) Monopolies are created by legislation. 

6) If CON is the answer to controling healthcare, why 
are so many states battling the issue and sunsetting the 
law. 

When one becomes involved in a building process, the CON process 
becomes another obstacle to cross. It is not spoken of favorably 
unless it is restricting a competitor. 

If the intent of CON is to assure quality, it has missed the boat. If 
it is to restrict the access of healthcare and limit the technologies 
associated with building or remodeling, then it is working. One last 
pOint, if CON is an asset, why haven't other industries introduced 
this type of restrictive legislation? 

In conclusion, I support Senate Bill 340 (The Williams Compromise) 
and I am opposed to Senate Bill 217. 

\ 
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I..Ad i istrator/CEO 
Trinity Hospital 
Wolf Point, Montana 
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PRACTICE INCLUDING BUT 
NOT LIMITED TO: 

Assessment & Referral 

Interventions 

Intensive Outpatient Program 

individual and Group Therapy 

Family Therapy 

Adolescent and 
Children Services 

Jonsultation and Education 

ACT Program 
(Montana Court School) 

PHONE (406) 727·2512 
.. 1·800·367·2511 I 

1?o\1dence 
Specialists in Family Counseling for 

Chemical Abuse and Addiction Management 

Specialists in Family Counseling lor 
Chemical Abuse and Dependency 

SANDRA ERICKSON 
DIRECTOR OF MANAGEMENT SERVICES 

401 THIRD AVENUE NORTH GREAT FALLS, MT 59401 
CUT BANK, MT CONRAD, MT 

HUMAN SERVICE AND AGING COMMITTEE 

March 3, '989 

pzoponent For 8B340 ~. £J..~ 

i 
i 

I cun t.ere today representing providence, a family counseling center D 

~pecializing in chemical abuse and depenuency, located in Great Falls. wei 

are a private, nonprofit agen~y and have been in existence for over twentyi 

years. We have facilities in three counties: pondera, Glacier, and 

Cascade. 

I am also testifying for Chemical Dependency Programs of Montana, an ,. 

aSGociation of 23 member programs from throughout the state. I 
I, as an individual program and CDPM are proponents of SB340 because ~ 

I 
it is the only certificate of need legislation left alive. 

Inpatient chern; cal dependency treatment facilities are required to I 
function within the regulations of CON to maintain an orderly growth in III 

l1l 

Nationwide an I our rapidly expanding industry, there is a reason. 

inpatient cheaical dependency treablent center opens every three weeks, i 
priaarily in hospitals to offset losses in acute care services. Montana, 

Ii! 

however has wisely charged the Department. of Insti tutions to assess each I 
county's needs evefy four 

chemical dependency plan. 

. b" / three 0 Ject~ves: 

years to carefully prepare a comprehensive 

That comprehensive chemical dependency plan has I 
~ 

EXHlBlT S I 
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1) To assist the citizens of Montana in understanding the problems of chemical 

dependency and efforts currently employed to deal with this problem. 

2) To provide a policy document that promotes efficiency, cost effe,ctiveness, 

and availability of chemical dependency services within the state. 

3) To provide informa tion to service providers, other agenc ies involved wi th 

chemical dependency services, state and local government agencies, and the 

Montana Legislature about the current status and future requirements of 

chemical dependency programming. 

please note that last sentence: future requirements of chemical dependency 

programming. This comprehensive planning document and the CON process guide 

Montana in development and growth based on the documented need of those services. 

Montana treatment facilities have witnessed unbridled growth in neighboring states, 

utah and Minnesota immediately come to mind, that have ultimately resulted in 

reduced quality of care, reduced occupancy rates, reduced treatment options and 

left the field of chemical dependency treatment in shambles. 

Thankyou and I urge you to pass SB340 

o ant C£lY~Vp"'<c/ UJd:~ tic..G J-Alpa')b:LLI-u. ~ ~~ ~ 
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MONTANA 
ASSOCIATED 
PHYSICIANS ~ 
1242 North 28th Street 
Billings, Montana 59101 
406-248-1635 
1-800-648-MAPI (6274) 

POINT SHEET 

1. Montana Associated Physicians, Inc. is an 87 member 
physician organization based in Billings. (Our practices 
employ approximately 350 people in addition to our 
physicians.) 

2. Eliminating this expensive, time-consuming and counter­
productive Certificate of Need process for hospitals would 
improve access to medical technology for all physicians, 
including those in rural areas. 

3. Referring physicians from the entire region, as well as 
their respective patients, should have a choice of services 
(hospitals). 

4. The Federal Trade Commission actively promotes 
competition in health care. Certificate of Need law can 
hOld the level of services below what the public needs, 
create a demand for these services and increase prices well 
beyond what they would have been in a competitive situation. 
Competition ensures that services will De offered at the 
lowest possible price, regardless of where the procedure is 
done. 

5. The time has come to let hospitals control their own 
destiny. Hospital boards and administrators are in a much 
better position to determine what their communities need and 
what they can and cannot afford than some governing agency 
almost 400 miles away. 

6. Health care is surely the dominant industry in the 
state, and considering the state of our economy, I think 
that we have no choice but to let this component of our 
economy grow and develop in any way that we can. 

7. Because the health care industry, particulary the 
reimbursement systems, is in such a state of flux, the need 
for regulatory processes, such as Certificate of Need law, 
has to be re-evaluate~:on a regular basis. 

8. In summary, Montana Associated Physicians, Inc. supports 
Senate Bill 340 without amendments. 

I 



L"IL4 :7 r Saint Vincent Hospital and Health Center 

SAINT VINCENT HOSPITAL AND HEALTH CENTER 
TESTIMONY OF JAMES T. PAQUETTE BEFORE 
THE HOUSE HUMAN SERVICES AND AGING COMMITTEE 
MARCH 3, 1989 
CERTIFICATE OF NEED LEGISLATION 

Chainman Hansen and respected members of this Committee, my name is 
James T. Paquette and I serve as President and Chief Executive Officer 
of Saint Vincent Hospital and Health Center, a 280-bed general acute care 
hospital in Billings, Montana. We have consistently taken a position 
against Certificate of Need law for hospitals since the changes in 
Medicare and Medicaid reimbursement went into effect in the mid 80's. 

We support the elimination of Certificate of Need law as it relates to 
hospitals and as it is embodied in Senate Bill 340, without amendments. 
The Senate showed tremendous support for Senate Bill 340 through a vote 
of 49 to one, and we ask that the House concur. 

Decades ago, Certificate of Need legislation was intended to function as 
a cost-containment device. When it was first enacted during the early 70's, 
there was little incentive for hospitals to control their costs. Medicare 
and Medicaid reimbursed on a cost plus basis, so the more they spent, the 
more they were reimbursed. With the introduction of the DRG (Diagnostic 
Related Group) system in the mid 80's, the situation changed dramatically. 
In this new era, decisions to enter into new ~ervices or purchase capital 
are based upon: 1) demand; 2) ability to command a price in the market 
sufficient to cover costs and provide margin for capital; 3) ability to 
deliver quality care. Certificate of Need law is no longer necessary to 
control costs or excess building. 

Proponents suggest that eliminating CON for hospitals will increase Medicaid 
costs. They claim that hospital service costs are growing faster than any 
other segment of the Medicaid budget. This growth is not the result of 
hospitals' increasing their charges, as some proponents of the Certificate 
of Need process would 11ke you to believe. Hospitals in Montana have been 
paid a fixed fee per Medicaid admission for inpatient services since 
October 1, 1987. No matter how much 1s charged, we are still reimbursed 
the same amount. . 

There is no evidence that the absence of Certificate of Need law 'contributes 
to higher cost to the patient. Montana ranks 47th out of 51 states 
(including the District of Columbia) 1n cost/admission according to data 
supplied by the Montana Hospital Association. We submit that this 1s not 
a result of any regulatory process. A more probable explanation is that 
hospitals representing 85% of the beds 1n this state open their rates to a 
a voluntary review process. Last year average rate increases approved 
through this process were approximately 7%. 

/ 
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Contrary to some of the stories you have heard, deregulation does not pro­
mote unwarranted growth. For example, Wyoming deregulated in May, 1987. 
At that time, 600 long-term care beds had already been approved under CON 
law. Since then, approximately 400 of those beds have either been completed 
or are still under construction. No other capital activity is anticipated 
for several years. Granted, Wyoming's economy doesn't allow for much 
activity. But, Wyoming's economy more closely parallels Montana than C:eS 
Arizona and Utah. It is not valid to compare states with total populations 
of less than a million with large metropolitan areas of more than 3 million 
people. The growth rate 1n Arizona two years ago was almost four times 
the growth rate of the entire United States. These two states, of course, 
are cited by proponents of Certificate of Need law as examples where de­
regulation only fuels unnecessary construction. 

The Federal Trade Commission (FTC) actively promotes competition in health 
care. The Commission has cited the entry barrier created by CON law as a 
factor significantly contributing to the potential for anti-trust violations. 

Proponents of CON law suggest that jOint ventures would not occur without a 
CON process. In Billings, Saint Vincent Hospital has entered into a number 
of cooperative ventures with Deaconess Medical Center and will continue 
to ev~luate other opportunities. The two hospitals operate a jointly-owned 
hospice, cancer center, MRI unit and laundry services. These joint ventures 
were sound business decisions based on months of research and planning. 
They were not a compromise for a contested CON application. 

Senate Bill 340 is a compromise bill. It recbgnizes the needs of nursing 
homes, psych hospitals, rehab hospitals, mental health and chemical dependency 
programs and allows these types of services to remain under the protection of 
Certificate of Need law. 

In summary, we support Senate Bill 340 and ask that the House concur for the 
following reasons: 

1. There 1s no proof that CON law reduces costs to the consumer. 

2. There is supporting documentation that CON legislation 
raises costs of operation to hospitals. 

3. CON law 1s a clear restraint of trade and hinders the 
ability of hospitals to function in the free marketplace. 

I 

III 

.~ 

I 

i 
i 
i 

III 

l'" / 
EXH:-3lT_--::0:=--=-__ 1 
DATE ,?~3 .. f7 

-2- }is .3A/d 



EALTH 
ARE 
SSOCIATION 

senate Bill No. 340 - Certificate of Need 

PROPOSED AMENDMENT 

Amend Senate Bill 340 as follows: 

36 South Last Chance Gulch, Suite A 
Helena, Montana 59601 

406-443-2876 

1. Page 4, following line 15, add a new section (3): 

n (3) Fo r purposes of sUbsection (1) (i), the provision 
by a hospital of services for ambulatory surgical care, 
hom~ health care, long term care, inpatient mental 
health care, inpatient chemical dependency treatment, 
inpatient rehabilitation, or personal care, includes 
all acti vi ties descr ibed in subsections (l) (a) through 
(1) (h) related to the provision of the enumerated 
services." 

2. Renumber subsequent sections. 

Explanation: 

This amendment is required to clarify that any activity 
undertaken by a hospital related to providing long term care and 
the othe r se rvices enumerated in section (1) (i) such as adding 
new beds by construction, expansion or conversion, will require a 
certificate of need. If another provider, such as a nursing horne 
or chemical dependency treatment facility, would be required to 
obtain a CON in order to engage in the activity, then a hospital 
would be treated similarly. 
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ONTANA 
EALTH 

ARE 
SSOCIATION 

SENATE BILL 340 

36 South Last Chance Gulch, Suite A 
Helena, Montana 59fiOl 

406-443-2876 

PROPOSED M4ENDMENT TO INCLUDE HOSPITALS IN CERTIFICATE OF NEED 

PROCESS 

Amend Senate Bill 340, as follows: 

1. Page 3, line 25, follo~ing ~e~" 

Insert: "or" 

2. Page 4, line 5, following "50-5-101" 
Strike: "; or ll 

Insert: "-.-"-

3. Page 4, lines 6 through 9, 

Strike: in their entirety. 

4. Page 4, line 20, following IIhesp±~ai7". 

Insert: "hospital," 

5. Pages 4, l~nes 24 and 25, and page 5, line 1, 

Strike: in their entirety. 

Explanation: 

The amendments remove the hospital exemption and make hospitals 
and all health care providers currently covered by certificat~ of 
need a part of the CON process. 

The legislation continues to include a two-year sunset for 
review of the process. 

The amendments are necessary to avoid an unconstitutional dis­
tinction between hospitals and other health care providers and 
to maintain some method of controlling hospital costs and 
duplication of services and equipment. . 
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SENATE BILL,340 Exemp~in9hospit~ls .~ron( 
Certificate of Need "'/,'> . 

·i .......... An Affiliate of 

3r}t;t~il{~ '. -
American H~alth Can' MSoolition 

36 South Last Chance Gulch. Suite A 
. Helena. Montana .59601 
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The BllUngs Gazette 

l. 

The Billings Gazette is dedi 

E Billings and Montana while '1 
quality o,~ life must be maintai 

Keep hospitalcosts';low 
. The state Senate recently passed Senate Bill 340 hospitals in"some parts of the'country are paying 

. " : ; with an overwhelming 49-to-l vote. The bill is now kickbacks to doctors who refer patients to them. Any; 
:. resting comfortably in the House Hu~an Services way you look at it, that unethical practice is just an­
;,' Committee awaiting a heating. . other hidden cost that must be borne by the health­
: '. . ' The measure would allow . care consumer. ~,-' ".:', 1·: ' 

, . GAZETTE ' the expiration of a law requiring The certificate-of-need law served as a'check and 

ON balance against costs. "':' 
;" OPINI hospitals to obtain a "certificate Without it, both Deaconess and st Vincent haye 
:'. of need" from the state before hospitals could pro· an obligation to keep the high cost of medicine down 

ceed with new services or an expansion of existing and the quality of care up. PaUents must insist on 
services . .Essentially, the certificate-of·need law is that 

:d ,intended to eliminate duplication of services and, 
f. .. . ..,. I!'&?' '~1" ,',ro' • .' 

j' " ,i p'resumably. keep health-care costs down. 
... ,' In Billings, Deaconess Medical Center officials 

took one look at the Seriate vote, considered the odds 
and withdrew from adminstrative hearings reconsid­
ering St Vincent Hospital's proposal to add cardiac 
surgery to its services. 

. 'c. . Jf indeed SB 340 is a fait accompli, then w~£@ 
safely assume that not only will Sl Vincent add car· 
diac surgeTy to its list of services, but those hospitals 
in the state that are in direct com~tition with each 
other will - to one degree or ano1b~r - engage in 
games of one-upmanship with programs, services 

,i and equipment. 
" .' Health care in America today is a very expensive 
b~ess. Monday's Wall Street Journal reports that 

/ 

I 

t .'t-. '~ . 

Applause due, 
The Yellowstone County Commission held its 

brainstorming session last week and opened it to the 
public. That was after Commission Chainnan Dwight 
MacKay's uncertainty over inviting the public. 

MacKay and the other commissioners deserve an 
A-plus not only for allowing the public in but also for 

. developing a mission statement and outlining goals. 
The statement is clear and' uncomplicated, and 

the goals intellJgent and necessary. We now know 
how much the commissioners are dedicated toward 
improving government, and that helps all of us. 

I 
I 
I 
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!in C g N T S 

W Dr,n Hodies 

I-Iospitals 'I'hat Need 
Patient.s Pay Bounties 
l"or Doctors' l{,eferrals 

. The Praclice Is Questionable. 
nut It Spreads as Profit 
From Care Is Threatened 

iLack of Enough Sick People 

nv WALT nor:nAN'r.II 
And M'C:'IAf:t. WAr.nll"'.1. 

S'nJ/ n""nr',. .. n'''"", W"'.I.S ... nt>:"' ... JnllnN ..... 
Thr hollr~t rOllllllndlllrs In tht' patlr"t­

cllr!' h1l!:lnes~ Ihr~r Ilay!: IIr!' pallpnls, Hus­
pHllls wllh r",ply hrd~ lind Irsllng crn-

I 
It'rs with Idlr rqllll'III1'II1 Ate hllylng, noc­
tor!! nrc SI'III"I!, 

Palll'nls 1Irt' tllIrly IIwate of Ihl' IInlll't­
I Ihr-Cllunler II1nrk('1 In thl'lt horlles. Many 

physlclnns lUI' aClIlrly aware or It: some 
profit 1Ind srI' nolhlng wrong wilh 11- "I 
ClIO IIdmllla pallelll 110 l,"y hnsplllll Ihnt I 
WI'"t 10 for IIny tr:t!';on I want," physician 
Dnvlct Spinks Irsllllrtllll Ihl' I!lRIi klrkhnl'k 
trial of ;1 Tf'xas hw:pllAI ;I!llIIlnlsltAlllt, "I 
don't hAve to jllsllfy that to Rnybody,', can 
n"mll , , , brcnm;" I clon'llIkr. Ih!! color or 
Ihl' cArp!'1 Int n cOlIl\Wllng hosl1ltal,l or I 
dllll't ilkI' IllY p:ltklng spill," 

At ISSI\I' III Ihe Il'lal, hnwr.vrr, W:t!; the. 
$70 rrr )lallrnt thall';lsnrll'lln nl'lIrr:IllIlIs' 
pltAI wa!> paying Dr. PATIENTS 
Spinks as a conslllt- FOR SALE 
'h~ fl'r whl'nl'vrr hI' 
trfr.rrrd n Imllenl III 
thl' hO!lpllnl. Th!! 
hnAI'lInl pnlll In 01'­
drr to krrp Dr_ 
Spinks rrom !;rnlJlng 
hili pallrnts 10 IIlher 
hospJlals, 

Reporters for Thr 
Wall Slreet .Iollrnnl 
sprnt Illree 1lI111lllts . r .. ::1,[;" 

I examining Ihe hllY- -, "-}-. 

l ing and seiling of (la- .'--FI--R-ST-O..:..F~"~SE-R-,E-S....l 
Uents, The pracllcr. _____ _ 

I 

of paying klrkbacks Is" ","Irlip'rend lind :­
~rowln!!" sthnulatrd by public nnd I1rlvlllc·,. 
I'rrorl~ 10 runlnln IIII' cosls of II 1I'I\lcn I care, 
lltr rrrllrl~ Ita ve worked I" k(,f'11 50rne pa· : 
IIrnts (1111 of hospitals and shorlrn IIII' stays 
nf olhf'l'~, III .. \titer CMC, Ihr tr~1I1t Is 
I'lIIply ihells III hospitals: thl' occupancy., 
rate hils dlflpped by 14'7. In n dec;lIle, . 

"Wr don'l Imvp pnollgh sick f1CoJlle to 
gil aroulld," 5ays Unda Quirk. 8 hcalth 

I planning oHlclann Miami. "Thill's lood·,,' 
.. n"~ 'or pallrllfs, hilt 1101 SIl /!'lrl(t for hos­

Jlllni I" "Iii:;," 
Phy:;lrlnm; havr hr.Cllmr IlIllrr vlllncrA­

hlr 10 rlnanrlal hulucrmrllls ,,((rll'd hy 
IIl1spll:lls :lnct Ipsllng crnl"rs hl'CAIISe tho 
physicians' Inroml' ISllnrll'r p,rsslltr,loo, 
"Ilorlms 1111 Inngl'r hnve :t hlauk chrrk In 
rs!;rllllally srI whnlrvf'r 11I'lff' IIII'}' wnlll, 
nnd mnkr nSlllllch moury as Ihl'Y Ihlnk Is 
rrason:lhll':' says Barry Mool'I" or flamll­
'nn/I<l>A, n llIedlcal consulllil/!' grollp In 
Allallln. 

rnylnr, rllr (Iallrnls hl'III!; krl'p h,'aUh: 
rntl' ('lIo;ls till nnd cucollrngl's IIl1nrrr!\~ary 
IlIrcllr:11 !lI','vlrr!;, II BlleKlp 1~1:"1I1 pltysl' 
rlan, ,..,.lIx M_ nalnsco, 51'111 2!l proJlle 10 
Ihl' ho~"lInl fllr II:trf'lIl11krr ""plllnl!; thr.y 
dl,ln'l IIl'rll; rllt Inking klrkh:lI'k!l hI' wm; 
r"nvlclr',111I fl'lll'tal fOllrlh, I'e IIvJdl'lICC of 
Medlrllte r"nnd In I !1liii, 

Till' prilrllr.r linlllrlhllr~ Ilrlltrs 11:1 111'11111 
hlglrl"· 'I"allfy r.nl·r tlIIII tlU'y ,"lghl hnvr 
tl'c('lvl''' 1\1 nnol"rr hospll:ll. 0111' ho!;pllal 
nr.tusl'd In a phYRlrlnn kkkhal'k scllI'm~ I!I 
Mrlllr.al Crllh'r or North JllIlIYWllod, In enl­
Hllrnla, opl''''III'II fly thr AlIIl'llran t.!,'dlcn\ 
Jnlern:lllonal chain. U_S_ Jlrnlth Care Fl· 
IIanl'''l/! Ar.r'nry rrporls show Ihatln 19111i, 
Ihls hlls!,II:!1 WRS 11111' o( olll~' 2.47~ III IIII' 
nnUIIII williSI' "'l'flle:1fe pa\ll'lIls dl('rl III a 
hIRhrr-lhlln·"rrcnctr.d tnlp.. Thr hospltnl, 
hnwl'vf'r, In n Il'lIrr tn frdprlll hrallh oHl· . 
rlAllI, sny~ It provl!l('s rxcrlll'lIl CRtI', Thl! 
ilO"rlllll RI~o IIny" 1111 rnlll'lIl~ arc ~Ickr.r 
I"nn Ihll!lr In nlhl'r hm;pllnl!l. 

or rvrll "'011111'1' COIICf'rll, IIl:Iny hf'nllh' 
rarr sl'rci:1I1!';ls say, 1!llhr III'W wllllll~r~s 
of trplilahir hospltals-lar!!,1' nnd !;mRII, 
fllr-prnril n,"1 hflilprolll-Ill Jlllsh l'lhlelll 
boulIIl;,,:I('!I III Ihrlt sCRrrh fnr pall,,"ts, 

Thrre ,~ IIltle lIoubt thnl Ihl' prRclice of 
Jlrlllng plllIl'nts III wotsl!nlng. 

I 

i 

I 
I 
I 

J "1!;I vr'nt, Ihe U,S, nllorn('y III rhllndrl­
, phla ('h;"'l:'rll nl'nrly ~oo nrf'lI I'h)'Sldl' I wllh 11lking kkkhacks 10 sl'lld 11:IIIf'nts I 
'1'"l'rJlcnIII'Stlng laboralory. Ills helleve 

be 'hI' 1:1 rgest single enforcell1cnt action 

\ 

rvrr h!"lIl1ght ngalnsl physlclalls, Thl~' 
pari P"'''lIlltrc\ Rlchnrd KII5.<;rrllw, Ins 

. lor gl'lIl'l":II or Ille Drparllll(,111 of III', 

I :11111 1111 'Will Sf'rvlces, to wllrn or ;1 "IIAtlon­
wltlr IlI"lIlifr.rlllllln" of kickback nlle!::t"1 

I 111 IIIrllif'al Irs II nit . 
I Dllna"l S, WIII~lo", R HOIISIcIll physlr.l 
: say!; klrkhack!l hnvr. bt'rn SII I'lIrnmllll lit 
I IIl11l's Ihal AllIcrirAn Mrtllcal Inlrrnn' 
\ lIonal, 1111' ho~pllAI cllllln, ollcr IIIISlal<l'1 

51'111 him a sr.o,ooo check Inlel1lll'd fot 
nlhr'r I'h\'~lcI:ln_ Tile check was d~lIve 
SlIlIIr yr:ars al:'o hy Il bank IIrnCer, ~'I 
grnhl)l'rI II 0111 IIf I\rr hallel, Inrkrd 1I1'~. 
Ihr w:llIllIg' rllom, copied bolh sides, 1"1 
rrlllr'lI',l It," Dr, Wlnslon snys. 

Anr,1 v liver srf'lng Ihnl rhrrk, nr, Win· 
slon rIIl';' slIll nl:'nlnst AIllf'rlc:t1l MedI!'I 
TWf'lvl' onl<!; 1I0spllat In (rdrr:11 COtlrt 
IIflIlSI.,II. Thl' sull 1I\1t'(:I'S Ihal ","I'rlr 
MI'IItr.nl ~rrrrlly paid $1 11111111111 to sllhsl· 
1117.1' a "hyslclans' grollpln trlllrll for Ihl 
Jlalirnl~. Twelvl' Ollks 115rd Ihf' IIIoney a 
tl1prrslI;IIIr. phy~lclans to rr'et Imllents 
"hlghrr {'lIs1 hll~pltal servicl's" rath('r Ihan 
IlIwrr rr'~;1 oUI-pnllrnl servlcl's, :lccorellng 
III hrh'I~ Dr_ Willston (lied In courl I 
19117_ 

I Orririals or AmerlcRn Ml'c"ral drclln 
, III hl'IIII",vll'wl't! hrrRIISf' till' t;I~r.ls 1)1'1111-
I IIII!'. In nlllri p:t(lf'rs, Amrrlr.:tll M('IUI 
I ,h,,'s,,'1 IIt'ny mnklng p:tYIllf'"I1i 10 tlllY1i 

lans, Inrilldlng Dr. WIrI1ilon, hul says 
p/t'tw'1'lIrll/o ""{1r AR, Col/11h/1 I 

~ I 

I 
I 



\ 

AS Tilt<: WALL STIlF.I~T .IOlIllNAL MONDAY. FEBRUARY 27. \!I.;!) 

Warrn Bodies: I-Iospitals 'rhat l'Ieed Patients Pay 
Bounties to I)hysicians in l~eturll for llcfcrring 'rhein 

(?""Ii",,~rI 10',."", Fi,. .• , /"/flr 
. was 1I1I'1/'ly lullowlllg a I~gal. hlllllsltYlYhle 
prartlrr III 1II'IIlillg "hyslclans hlllhi :, "'" 

,tlrn[ ha~" nrar hlls"ltals. Amrrlrml Mrdl· 
cal says iI 1i'IIIlrrs only Ihal I'hysldans 

• whll rrrl'ivl' paYIllI'nls "hlaln h''''pllal slall 
. "rlvlll'I:"" SII Ihallhry havl' "IIII' "l'lIulI" "I 
rclrrrllll: paU,,"ls 10 Twrlvc O:,lls. 

AlIlrl inlll Mcdkal, hllwrvrr, did :IIhllll 
rm,rnlly III .. ""rlIlIIng!In CulUlllnln Ihllill 

:15 a largl'l III a lellrrnl crllllillallllvrsllga· 
. lion III CUllllcrlion wllh paymenls 10 physic· 
InnA. 

III a lawsuit flied last yrar III a Caiiior· 
nla sla'" cOllrl. Mnxlcarr lIealth PlailS 
IIIC" a hralth·malnlrllancr orgalll1.alloll. 
arrllspd Amrrlcan Mrlllcni 01 paying $1.2 
millilln III huy "atlrnl rrlrrrais IWIIl a 
phy'lclan~' group, lIa"thorne Cummllnlty 
Mr,lIrRI I'roup. Maxlcare ralls Ihe pay· 
mrnls lII.gal klckhnrks, and says Ihry 

. rals,," '"Pdlr.al cosls Inr lis Imllrll[' 
mPlI,hl'ts treated al AmNican Medical 
\rospllals. 

~Iaxlrarr nllrgrs Ihal Ihr rhaln Ills· 
guls.II II", paymellis as finallclllg lor ollice 

. lora lions lor Ihe physlclalls' ~TIIIIP nllfl as 
r.III1SIII1 hll: lers to Ihe Iltlllll' lor, evlrwlng 
palh'lIt rare at three 01 thr dralll's Llls An· 

:gplrs an'a hospitals. Amrrkall Mrdlrnl,llI 
(111111 pal",rs. has dellied allY wrllngdlllng, 

'Thr lIawthorne gronl' decllnrs 10 com' 
mell', 
'. I 'all,'nls rarrly fan Cllllllt "n govrrll­
. ml'lIl III I'rolrct Ihrll1 11'11111 rX\lllIlInllnn, 
Slnlr 111111 lederRI anll·klckhafk Ia.ws are 
wrak or rarely r.nlnrr.rd. \i'rdrrallaw dllr.s 
lorfold rV/'n Indirect klrkh:u:ks Ilir rrler· 
ring Mrdlcare and Medicaid pallenls 10 
hospllals or lesllllg crnlrrs, 1M Irdrral 

'. i'r"''''rnl''rs say Ihry can'l rrrnil a slllgie 
: slIe"ess"ll ptllsecnlhm 01 a hllSl'lIal lor I,a' 
tirlll·bllying. Many slates dflll'l sl'rcllkal\y 
lorfold Inlspltals lrom paylllg kickbacks to 
physicians. 

Medkal r.lhlc~. as ,lcllnrol by Ihe AllIer· 
Irall Mr'lknl Assoclallnn. I'rlllllllil Illrwl 
kkkharks. IliIIlhe Nlllcni mlr Inlls til ad· 
dress Ihr lIlallY Indlrrct kkkbark schrmes 
Ihal arr rmplnyf'd, Nnr'do rlhlrs nd,lrrss 
Ihr Incn,lIve IIwnrrshlp IIIh'rrsls III tcsllng 
crnlrrs hrllll: offerr,l 10 I'hysh'lalls who 
can rllPl'lIvcly guarallirr prollis hy r('lcr' 
rlll~ Imllf'II1s In lhe cenlCl's, 

• * * 
Thr s\lnAUn" nt PosndclIA (1"lIrrnIII1l9' 

rllnl III I!'R~ waR C,·IIIeRI. 01"'1'011111 In n 
grllllY 1I/111stnll slIburh. Ihr aglllg hospital 
had IlI'rll Ihmllclally hemllrrhar.lng I'ver 
slllrc It was IlIIrchasrl\ III 1983 hy Amcrl­
can IIrallhcarp. Managemcllt Inr., a pllb· 
IIr.1y trallrd owner and operalor 01 h,,~pl' 
tals. 

Thr 'l'aSOIl was shuple: Physklans had 
slllhirnly slol'lJI'd srllliing Ihrlr pallcllis. If 
Pasadrlla Gelleral wpre 10 slol' Ihr hired· 
Illg. II Sllllll'hllW had 10 challge lhe minds 01 
thw,,' rh)'~lcI:",s, 

By I!lR~" Ihe hospital had ~lIch a plan. 
Sirnylnl( physicians would he olleoed a pot· 
pourrl "r flnanclallncenllves: prollls Irom 
n ~"phl<lIrn'NI "·rAv machine Iml nOlle 01 
IIII' I isk; I'alll CIlIiUllilll'l~ "l'l'oi"\IIII'III:; '''­
qlllring lillie work; Ihe posslblilly 01 Iree 

.. trh,s, 

--.--- --_ .. _. ----------1 
IIIlIkr, 1'!'I'sid1'II1111 .lnckllOlI ,. Cllkrr, a un· "MrSIlANI~: 01<' 

"1'UItTII: 1'111 1101 rushllll: yll'l •. , I 
kllllW Y'III ran·t I.redlcl \Vhal lIIay-be 
hAppenln!: IIrxl wrrk, hul If - \I you 
have sUllie ~~hllissions aro,,"d Tue::.lay 
evrnlng .... 

MI'. Flllih lail'r l,xl'lahu'" III 1i";lh"'IRY 
thai high IIn:upalll:y wOllld 1'111 his "os~ "In 
II very, v!'ly ~'KJd 11l00KI," 
Thc Fnll Guy? 

nick Rohlnson. a Wa.~hlngll\n lawyer lor 
AmNlcall Ifeallhcare allil Pasadrlla Gen· 
eral, says: "The company's \'Iew was IIllIt 
limy oIldll'l approve 01 allY :ll(Tce'lIenl to 
pay I'hyslrlans IlIr rl'lrnals. An.1 ~uch an 
agrrl'mcnl, had It exlslrol, wllllid hne vlo­
lal .. " company policy." Bul Randy 
Sch"lIer, a lawyrr whn rpl'rescnled Mr. 
Furlh, blallles Aml.'rlcall Ii"althrare lor 
his client's problrms. 

"lIc wrnt 0111 and rl'!'tIlIlI',lln Ihe man· 
ner thry sllggrsled, Ihen wlll'n It all \rUlhe 
Ian. Ilhry I let him lake Ihe lall." Mr. 
!:r.1mflrr says. "Thry rlllllllo,'t sh'l:le lilY 
guy !lnl 01 ailihe people III till' cOlllllty "lid 
make hllll a lelon, brcallse Ihat·s the way 
lhe Ililluslry ol'eralrd." 

Mr, 1'lIrlh's proseculor, 1.lmla Lnlll· 
morr, agrres lhal Mr. I'"rlh "was Just do­
Inl! whal\Vas common In 11.1' Iradr. Thal's 
my gul lerllng. really." 

ThaI's cerlalnly whal Mr, Furlh 
thought. "Let's say 90mrlhh'l! should hap· 
IJI'II III 1111'." said Mr, 1··IIrlh In 0111' olllr. 
McShane's IRII('! recoldlng:;. "Y"u also 
want to knllw Ihallh~ nrxll'f!rsoll coming 
In Is gohll! In he dol III: till' salll'~ daum 
Ihlng \'111 dolng_" 

* * * .llIst days belore Mr_ Furlh spoke of Jla· 
i1enl·hllylllr. III Irlllli 01 ilr. ~"'Shanp.·s hill· 
den mlcrllphone In Trxas In 1!185.:t similar 
convcrsallfln was laking pl,rc more lhan 
1.200 IIIlIl's RWRY. In n qllh-I Midwestern 
lown Jusl 011 thr. 1.1ke Rrh' shorr. 

1I,,"al II"',ll<"al rnllslllllllg lIt1l1.lIr caulifllIS 
Ihal Ihls IlIil:hl he Illegal. It's "rrally 1111 , 
Ihe h'a,lIl1~ l'd~r." alld "It's. 1I0t wide· . 
sl'rrad," ~Ir. Dismuke says, 

Mlln' I''''IIIIIIII.ly, hllsl,lIals shlll'l.v bllY \ 
physld:II'~;' I'r:u·lkl's. A I!IIUl slIl'Vry 01 GlHI 
hnsl'lials h.\' 1I:lIl1ll1l11l/I<SA, a IIII',lIral 
cOIISIlItIIl!! linll, (1I1IIId Ihat 18';'0 wl'rr bny' 
IlIg physll'iall I,ractlers nlld allnlhrr 8'7. 
wrrr rOllshll'l'lng II. III sollie COllllllllllllies. 
"II yllll hay"~ locked III that supply of I,n' 
IIrnls, II", .. yuu hAVO RARurcd you,' luluro 
nnd yllll hill'!' sll!lIlficalllly dalllagf'd YOllr 
C.IIII'IK'III1,: hllsl'lIal." says fiarry MIH're. 01 
lIalllll1l1l1/I(SA. 

NelY ItllleR Sought 
SIIII, says Mr. KlIsserow. the Ilea 

alld IIl1m:Oll Services In~(lCctor gellel 
"The physld.an's pallents. III mosl cas 
may h,' tolally unaware that Ihe physlcl 
has sllid his or her practice to the hI!! 
lal." 

MallY 01 Ihe purchases would be llie. 
IIII""r nllrs l,rolM.sed by Mr, Kusset! "" 
COlIl!rrSS rr'lueslcd lhe rules In hope 
hellrr defining what II views as an ove 
hm:1I1 anil-kkkback law. These rnlrs. c 
rClllly IIl1d," going a period of Imbllc cc 
lIIelll, rOllill lake effect 11115 sl.rllll!. 

More d"Jlllltive lederal law. howey 
won'l ~lImlllale the buying and 9rlllllg 
l'alll'IIls. fl.'cause lIO many stale laws: 
'wrak, hosl'lI:,ls C:III Avoid \lrosecullun 
buyln!: (Iuly private patlenls • 

Mlnnesnln authorities. lor eXAnJl 
hnv,· lakrll 1111 ncllon ngalust thl' lIon(11'l 
Mclh",lIst IInspUalln MhmralM)l\s lor p 
Ing a $2.5 IIIlIIlon kickback 10 Ihe are 
largrsl physicians' grollp. Park Nlco 
Mrllkal CI'III~r. 

Fnr this kind 01 money. Methodist I' 
pita I wanll'll no Band-Ald·alld-asp 
easl'~. lis Ilrl'cmber. \986 conlract with 
mrdkal crnler sllpliialed thai the 1)I~~p 
grt !IIn~ 01 II111S0 Park Nlco\lcll1aUrntR 
111111'1111: CT, IIr cOl1lpulerllrd IlIl1Iol!rnr 
~r.alls: rndlal\on IhemllY; 110mI' care; 
palll'III rchahllllnlloll; nnd selecllve ou 
IIrill snrglral procedures. Mrclicare . 
Mr,liI'ald pallCll1s were SllCclllcnlly 
dnMd. 
UnlllrllT1lI!'d Pnllrills 

On II ,lilly evening. IHlar,1 mrlllll('!f'l; of 
Ihr nlln\lI'"III. Inx·r.xelllpt Nnrlhrn.1h'rn 
Ohl" nl'lIcrallloslllllll were lIIecllnl1ln Ihe 
hos(1l1al's rnnll11llnlty rOO11l to nd Oil a 
gnlllhll' In hrlng In mnrl' pallrnls, The plan 
wns !ur thr small. rrv"lIl1c'I"K'r ho~pltnl to 
I~nd $15,000 10 a group "I ~Ix physicians. 
Ihe c"rr mrmbers "I Ihr 11II1"llI'ndl'lIt Mad· 
Ison Cliulc. 

This was 10 be a ~Jlrr\al loall: It dldn'l Th" cllll'" was obliged to send path 
hllve 10 hr repaid, Alllhr phvslcirlns hRlllo oVl'r a pel'iI"1 01 three 10 live years, 

Th,' 'lI'''I\''pln ('",unly Mrdlcnl SIIC 
110 In gel II WRS prlll\ll~" 10 ."hllil ""ollcs. rnlls Ihe arrangcment unethical, Bllt 
Ihan 75% of lI,clr rallenls." MIIIIII'sola Ilnard 01 Medical Examln 

Olle rrason lor the gelll'roslly: In Ihe I I I II I I I I 
previous 10llr monlhs Ilm Sll1crkel. a Malll. w • I:' crllSI'S PlYs c ailS, las relusc, 

say whcthrr II has even InvesUgaled 
son Clinic physician. hall re(orred lI!ss than conlract. Thl' Mlnncsota attorney gene. 
hall Ihe IIl1mber 01 palll'nis Ihan he had reo offlrr says hospl1als can't be held cr 
lerred durlllg Ihe cOlIIl'aralole monlhs Ihe nally lIablr rnr paying kickbacks to gel 
year brlorr. The lIosl'l1al ,.onldn·t alford valr P:lY "al\t'nts, 
such pallrnl losses. 

AI a board mrellng sl'vroal monlhs rar. 1'hl' cOllnly medical 90clety conde) 
Ihr ,leal fill two gronnds: Pall 

lIer. Dr. Slocrkel. r('l'rrsenling Ihe cllllic. shulIl,ln'l hI' swapj1cd lor flnallclHI cor 
had warnl'd Ihe hO:;l'lInl 10 lalk mOllry ('n,1I11115, a\lfl patlenls should have I 
quickly If II wished 10 roml",le wllh olher luill .. llh~ ,1I'al bul weren·l. says Ihe.T. 
hospltRls lor patients Irolll tI"e cllllic. cal s/ldcly's nrure Norback. 
Conscicllco and Cash. .' 7' ,lames Hrillel'lsen. Park Nicollet's ~ 

"nr ~'''''rk.1 ~lnl",llhAI he hili walked .Idelll.~)'s he lound Melhodlsl's rell 
Ihl! halls lor a 1111 Il( yf':tI'S :'111111 St"'IIIS as - r;,j·:, IJaIli'ilfij\ll!!~II:\~ 
thollgh to ~cl snrne flllancial b~lp mnkes aloll,: willi iI because the qllnilly 01 • 
01lP. Irel hcllcr thnl Ihl' B"ard Is stamlllll:' wnll"III't sliller,lIr says hl~ clinic 11151 
behind ynu." according 10 hospital board "" Ihl' rlghllo lerllllnat!! till' ronlract, 
IIIln1l11'5. 11111 I"'/tally II It alonp drrhlcd quallly 

allylhlng 1"55 Ihan Ihe best available 
TNty l-hl7.en. Methodist's presl( 

says IlIcreil~lng compeUtion lorced hls 
1'11;,110 pmlrct Its Inveslmellts •. "We • 
vullll·rable ... he says. 

" .. , . '~'" 

. .... 
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IIIIIII"Y· II wns a slralr~y Ihal lIitililillrly 
rr~III1I',1 I" Ih,' IlIdlcllllrlll III 1'1I~1111,'na 
(;"111'1 "I's :"IIIIIIII~lrnlor, HII~sP(1 FIII"III, 1111 
rha,,:,':: 111;11 lu' vlulah:tI R fI'''eral ;11111· 
kkkh;u'k law, 

AlIhllllgli Mr. Fllrlh was Hrllllllll'd al n 
19Hr. Irial, It wllsII'1 hrrallSI! hI' dhlll'l pay 
kh'kh;II'ks; he ",hnlls 10 llral. II WlIS illsl 
Ihal I'l"IIsrl"lIlors couldll'l (lIIIVr hI' paid 
1111'111 III 1:1'1 MI',lIrarr. pallrllis. Tltp Idal 
IlIlIvhk,1 ;, I au' Insldr "Hlk al Ihr sl'lImler 
side III hlt~(lItRI co",prlllloll, 

Pl'lrt': $711 n Ur.ad 
1'11"11 flallllMlyall1 1/0IIsl01I physldall5, 

nr, lilllllkR and .Imy M('~hnllr, WI'II' rrn' 
II"HIII/:11I"1':' SIIIIIII IIII'll' :tlls, Ih,'y 1':tIIll'11 
alHIIII $IINI.I"IO a year rach. Ilr, Splllks 
,IIIIVI' a Pflrschp; !Jr, MI'Shallr, a Jagllar, 
1'hI!Yi"illtly ow lied n rock·allll·roll 1'11110, a 
w,'ll:hl· .. rtl,,,'lIol1 rrlllrr, a hursl'·lIfrrdilll: 
WIIIIl:IIIY, 1I11111hrrllilly I'Hsa,h'lIa (;I'lIl'1"al 
Vllhll',1 1111,,;1: " Ihrlvltll[ dllllr., 

III ". /;l'llIkR nlld MrShallr ha,l hrrll 
SlrNIo'I: nllllll!!1 Ait Ihrlr "allrlllS III husl'" 
lals 1";lllitl"elly r.olllprlr,1 wllio 1'lIsadl'lIn 
(lrnrr:!!. lI~rnll8r Drs, ~l'llIk!l a lid 
MrShalll' w"re sllrh valllrll"f/l~I.'''ls, 11111' 
01 MI. (o"IIflh's IIrsl at:l~ as I'a~''''rll'' (:1'11' 
eral's IIrw ',,""llIlslralor was III IH'r~lIaile 
1111'111 III sllilch Ihrlr relrrrais. Allholll:h 
1111'1'1' is a ,lisagrerlllpill /lvrr Wlrll hi "a/'lled 
11, .. suhlrcl III klrklJacks, I'arh shlr IIltI· 
lIIa"'I), aJ:1 "rll 1111 a prlcr: $ill ,.rr ,."lit'lIl. 
10 he disJ:llisl'II as rOllsllllh'l! I/'rs. 

Bulh Ill";. McShane allil Spillks 11'~lilh'd 
Ihal l'as:"h'IIa lll'neral's Ilrrvllllls oWllers 
h,"1 ,:ivPII 1111'111 1II0llpy, "011"" 11 1I111l1lh 
Ihis /'Iw,'k '"'"lid rllllll', allIllI)'1I1I Irh'lllo 
Ihlll ,,"I IIIlIeh Rholll (his fi'~rk, ynll 
e(1lllllll'l g,'1 milch Inlnrlllallllll," says Dr, 
M,.::;hall". I h' savslhe arh"IIII,lralllr IVllllld 
nlll.v say Ihal ii was luI' "SIII'PllllillJ: nur 
hll'fllI;lI." 

A 101111 I 1111' Ihul' IIlal AIlINIi'"n IIrailh· 
carr M:rllal:"lIIl'nl IHllIghl l'as,,,lrllll (:ell' 
rral, 1111' ctll'rks Slnl'llI'd rlllllllll:. Allllllrs, 
M,.::;lrallr allli SI,llIks 1"'galllr"'l rllll: Ihrlr 
p:tllrllis I" IIlhrr hl\~pllals, 'I'll rrlllo'li Ihe 
JIllllrlll splglll, Mr, Furlh Il'slllil'd, his su, 
I><'rlols al American IIl'allhtan' approved 
paylll~ kirk harks, 50 Inng as Ihey IIhl,,'lln' 
vlllvr Aledlrarr or Medicaid (lalll!lIts, 
A Gralll III JUlllllrnUy 

MI'. Flllih Il'slllll'd Ihal hI' 11'11 kick· 
b:lI'ks ill ""l' IIIrlll werr wwng. 11111 h .. said 
thr rfll"pallY assllrl'd him Ihal IIlIdrr 
1'rxa.~ law III' cOllldn'1 be pnt~"culr,' IlIr 
sUl'h I'''VIIII'lIls, 

\JII,II'I' 1111' slalr law, howP.vN, Ihl' phys' 
kialiS f""hl IIndl'r cerlalll clrl'lllllslallCI'S 
lo,~r IIwir 1I11·,lIcal lIeensl's IlIr arrl'lllIlIl: 
cash kkkh,u'ks, ::;0 whrll Drs. MI'l;halll' 
all" ::;"llIks say Ihey Il!arlled thaI splllng 
palleilis IIIll!hl br hnpropl'r, Ihry sIIlIghl 
aflllllhlllirll',IIIIlIlIIlIIlIy Irlllll slall' allolll'd· 
rral prll""I'lIlh,"111 I'xrhallJ:~ IIIr Ihl'ir 10'511· 
mllllY ;11::11",;1 Mr. 1'lIrlh, 

AI Ihc gllvrnllnrnl's rr'lIIrsl. Ilr, 
MrShall" sl'nrlly IRllI"rl'rllnh',1 II", :til, 
milllslr"llIr, 011 Ollr IRlle, Mr, Fllrtlo ,hows 
hi:; a"I"l'hpIISllln IIvrr Ihr 1~lsslhllll,v IIrnl 
his 1'1I1111""I)'S Ilrrshlrnl wllllhi find 1'llIply 
hl'sllllallH~ls dllrlng an IIpcollllllg vl~lIlo 
P"sad"II" (;"IIrrnl, 
, ':\"III!TII: N~xl wrrk Ihr 1'"'s""',,1 III 
ollr ~lIlIIl'a"y Is In, IVIllIw. hr.rr 1111 Wl'dlies' I 
''''Y, . 

~ ..... ---.-. - -.-. 
J, nu,lh'y Chlll'mn", n "loysll'lan 011 Ihe. 

ho~pllnl hll;\I'c/, wondrrl'd h,.1Y Ihl~ 5'111111'1'11 
wllh IIlIlI'r Ihlllgs h~ hall 111'",,1, l\cfll"lIllg 
10 Ihr hnnrd II\IIIUl08, IIr, I'hnl'lnrn ""C, 
laird a rllllv~rsalion In whlrh ilL Slllerkrl 
slalrd hi' could nol admil 11;0111'1115 to 
INnrlhl';lslern Ohio Genl'r:rl Ill'spllnl) In 
gl~~1 cllnsrh'lIcc dlle 10 snh:;lalld;'rd fontll­
I/olls and IlIcoIIIlll'lencr," 

Thc hilspUal dill havr ';IIlIngl'. Afford· 
IlIg III I!IR7 ho.,pllal reemds. physlr.lons 
worrlell nhon! poor Inh wnlk 811,IIIIIr81nl[ 
r.rrors, whlll' R Ilrlvalr. Ills/,I'rlhlll !/IlP.llry 
IUUlld Ihlll Ihr. h(~~lllIal hadu'! l~uil('lt~1I1111 
tlvrl'allqu:llily :Issurnllrr "Iall. 

Thl' I.,:ml liI'ddl'II In IlIvl'sligall' Ihe 
1(~111 Illan Iurthpr, nlld 1111 Ihi" ,Iuly I'vrulllg 
II 1111'1 III lakr a /llIal Ville, IIVl'r I)r, Chap' 
man's lllojrcllllns llral hllyili/: pallellts 
IIIlghl IH' 1I11'gal, Ihe IHIanl VIIII',1 10 exe' 
cute Ihl' ngrr'rmrnl, whlrh rllv~fI'tI rmUI',,1 
rornrrnlR 1111111 AUIfllfil IP!lO. 
I'h,VRklll/l'li J~Xpll""I1I1" 

1'hl' "IIIn"" "I:rCrIlU',,1 ""hl'l "1II!clll' 
cnlly rxl'lllll" Mrc/lcnrr nll,l Mrlilcald 110' 
111'111 rrlrrr:rls, allhough 1/ i.~ a IdllllY lin' 
111'1' 1i'lh'r:01 lalY III kllnw"IJ:lv snlit'11 I,r rr' 
c('lvr a klrkhark III t'xchn"~" Illr Ml'dlcare 
or Mrdlr"ld lIallrlll rl'lrrr"I~, 

Dr. ::;"II'rkri rllllllrllls Ih"l hI' ~1'1I1 Mrlli· 
rarr l'alll'lIls 10 Ihe ""splt:11 ""rr Ih" cllllic 
1:111 Its $7:',000, "I Ilon'l dll/l'rrllll:llr 0111' 
pallt'1I1 Imlll alllllher," hI' says. Ilul he 
says hI' ,1oN's1l'1 hrlicvl' hI' vloIal"d allY 
law, "Milsi hospitals havl' arrallg"lIlents 
with physlrl:rIlS, Olll! way /II' allolhl'r, 
w"I~ .. r Ihl'Y :11"1' pllylll/: III k""l' ""'111 hlll'r' 
eslrd In u~11I1: Ihelr hosl,ltal lacllltl~s," he 
says, IIr alsil says he lIr.vr .. srlll patlcllts 
10 tim hnspllal unless Ihey 1I1'I'drd ""spllnl­
l7.allllll, 

The $7["IHIO "Illall" 10 1"1' Madl:;1111 Cllllic 
physlrlnlls crrall''' prublrlll~ Inr II", hOSI~' 
lal: 01111'1" physicians askl'd IlIr sllllllar 
1~1YlIIl'lIls. III 19R6, lor I'x;\I\ljlle, Iwo III her 
physlrlall.q askl'd Ihe IHIa 1"11 IIIr II "$30,000 
lorglvl'lIr~s 10.111 sllllilar I .. Ihr ~Ialllslln 
Clilitc Ilia II," accordlllg In hnspllal board 
mlnulrs, The loall was gr;IIIIi'll, 

Ilrsplll' Ihl' hospllal's alll'ml,l 10 huy 
physlclalls' loyalty, It closrd Ihrrl' 1II0nlhs 
ago, "1'hr "ospllal was ilkI' Ihr :;hah oC 
Iran," Rays Dr, Chapmall, "III' 111'1'1:"1 his 
powrr hilI I'vl'lIll1ally rail ""I /II lII"'I'~y, 
IIl'rt', pCllplP. wl're sayllll( glvI' III"~ m.,ooo. 
I:lvt' IIIr 11115, give me Ihal, ,,"111 wr 100 ran 
oul 01 1I101I1'Y," 

* * * 1'ht' wllrd "klckhack" ISII'I fa';hlollablr 
811111111( hllspllal adlllllllsiralllrs, 1 hey I rfer 
Inslrad III "physician prarllcf! I'nhllnce' 
1111'111" allli "physician IX'"II1I1I:," 

SOllie rllhallcelllenl or hl\lIIlilll~ Sf,rllls 
no 1II0rr lIIallgll Ihan ordillary 11II:,llIes:; en' 
11'11,,11""1'111. III 19R6, Shl'r"""1 1';11 k Jlllspi' 
lal, IIrnl" Itllllalu, N, y" "If",,'d physldans 
whll adlllilled III or IIImt' p:rll~"t:. a 1",,,,lh 
a "cllOlrr "I llinnl!r lor \lVII or I'llI' r"lInd 
or ~"II al 1111' CUllnlry 1:11110 III 111111;010," 
Sheridan Park has slnr.r rillsI'd. 

l..cnsl"l: hospllal hl'ds IlIp"yshll111S who 
rall,llIl'tr"rl, 1"I~lIlllnlll,,' ''''''5 I" patl"nL~ 
al a 111'11111 srl'Jlls IIl11rr '1111':;1 Ion" hie, i 

"I..cl's SIIPpOSI' Ill'a5(> Ihal hl'd 1111 R dOC' 
lor I I,,· $iIIO, allli hr Is ahlr I" bill S8011 lor 
Ihal IINI, Ihl'lI Ihe doc luI' I,kks "(I SIOtI lor 
evrry pal il,,,1 hI' has," sars Bill J, Ills· 

* •. 11 -. 

Shllll')' Willie, who ht'nds Iht' COIlSllmer­
IIrh'",,'(11 "'allh fll'srarch GtlllIll, says hlt~· 
pllals alltl physldllns shuilid gl~1 1IIIIIlC the 
bllsh\l'~'s III hllyill/: alltl srllhlg Imlll'lIls, "Is 
lhr lI"tI"'S" IIrsl nlld lorernosl Itl dcl/vcr 
Ihr IH'sl p'lllrill carr, or Is It 10 use pa' 
I"!III~ :lIl1llhl'lr hrallh Ilrnhlmns as n Ironl 
Inr IWlkllll: il 101 til 11101/1\)'7" Ur, Wolle 
iISk!;. 

I h' "d,i:;: "1/ "Ix:tnrs alld hllsl,lIals arc 
1:111111: III :or! like rackeleP.rs, Ihoy nl'l! r:olng 
Iu "psl'nl' III Iw. lI'caled like rackcteers," 

"" ~ ~ . .'. 
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I-louse bill wOllld restrict llospital COllstructioll 
11,- Merit C. Kimball 

IlrnltJ;lVrrk IVnr,J,iIlKfoll III/Trail 
\\' A SI HNGTON-H(·p. forlrH'r ~Pf'le ~ 
Slari;, I)·Calif., inlroduced a bill Sept. 7 
Ih .. 1 would force ~!,'Ie~ 10 cr .. ck dowl1 011 

incfficien: h()~pil:!1 ~p(,l1difl(; for JlCW 

buildings, .r.xpamionc; Imd rllrcha~e~ of 
expcnsive medical ecru iptncnL 

Ho~pilals Ihal don" f,et approval for 
stich expendilures would forfeit lvtl'di­
care payments 10 cover these capital 
cosls_ . 

In ;'Illemplinr, to levil;llize Ihe slalt"s' 
certificate-of-need eHorts, Ihe bill al~o 
would requir(' stales to identiry laClspi­
tals Ihal !:hould dose hec.1lIse of low oc-

SEl'lEMBEn 19. '~f1a 

L B ill restricts 

CUllilIlC)' mles. J lowe veT, Ill£' measure 
conl:!i"s 110 p£'''''ll)' to forCE' hospit"l 
dOSllH!S. 

A lIillll'allool1 
AllhclIIf,h Ihe bill if, a hi,,1 b;,lIoon 

th:tl wo,,'1 be consi(J,-rrd IInlil nexl year 
.. I the eallicsl, ils intenl is' 10 rein in 
l\,1('dicar("s ('''pilal p:'l}'ll1cnts for tn;ijor 
hnspil:!1 pmcilases. Thesc pa),lllents 
have ri~(,11 7(, percrnt during Ihe .p .. st 
five )'£'Oll!;, cOlllpOllcd with a 17 pcrcrnl 
inn£'as(' ill f.cll£'tal infl:J I ion, .. ccording 
10 St;nk, chairman or lhe Ilollse Ways 
and Mr"m l'callh Subcommillce. . ..... . 

Slark said Medicare's capital p;iy~ 

so 111 e S pClldin g 
by hospitals 

CrJII/;/lII(d from I'nst 9 
line 1H',,1111 Indllslry ob~l'f\'l't. 
Th(' (,l11ply bl'ds art" "nol 
st,'((('d, 1101 ol'l'rnll'd. No one is 
spPllding any money on them. 
They nre sl:'llld-by c;lpilcily.· 
'A 51('1' back' 

menls arc projected to rise an :1Verilge of 
11 p('rcenl ilnnuillly thronj;h 1993. 

~The5e increases will occur while usc 
of hospit.,1 illcililiel' re"ch!'!; cvcr-higher 
levcl~ of inefficiency, r hc ~aid in :a stille­
men!. 'O"er onc-ihird of the hospitnl 
beds ill Ihe nation which ;arc staffed arc 
sl"nding idle cvery single day." 

St;uk :!dded that each empty bcd, by 
cOllservative e~timiltes, costs ~10,OOO it 

ycotr; for a lola I $14 billion in "wasted 
resources,-

'11 certainly does nol cosl the amount 
of money Stark is talking abouI,' said 

CnTI/;nurd 011 page 33 

I h~AI;rIIWEEK 

'This represcnls a sIPI' back 
inlo a ccrtifjcate-or-I1Cl'd 
rroy,rant Ih:!t did nothing to 
clilllillnte excess COl!,ncily,' snid 
J:trk Owen, heml of Ihe Ampri­
can Jlospilal AssociOllion's 
(AliA) office helf'. 'We nccd 10 
let ef"n()JI\ic~ diet"tc c"pital 
e"l'('nd;tllte~. -

Stnlk: Medicare cnpltnl pnymenlg expecled to lise 11 pf!rcent nnnunlly. 

Slark said the -normal rulrs 
of r(onnmics do nol :!ppeOlr In 
"pply in allY I1lC;lllillljful w:'Iy 10 
h"~pil:lls .• 

lie !;aid when Texas relaxcd 
irs capitOlI·expenditurc rcview 
l:lw ill 19R5, nint' new hospit:lls 
opencd in I JOllstOI1 at a lilll£!. 
whl'n Ihe cily Wol~ in a rec('s-.' 
sil)ll dllt' to r"lIing oil price~. I Ie 
added Ihat $1.5 billion cur­
renlly is being spent on hospi­
tal construction there, Iven 

Ihollp.h (I(Ctll'llIlC), r:llp~ h:'lv!:, 
declined 10 I{':;s thOlIl 6U 
pcrc(,llt. 

SprdficOllly, SI;lIk's bill WOII''': 
• i{r<)lIirc t';'Ich sl"le with :!Il tIr­

"Oln-/1o<;l'ilill oCCllpancy r;lle 
1l('IIIW Wi I'l'lc!!nl .1lld a rllrill nc­
("lIP:UlCY rale 1)('low 75 prrcelll 
It) ~d liP" leview !;y~I(,1ll 10 "I'­
prove allY c,'pil:'ll r',pcndilllTe of 
111011' Il1nll $1 million or which 
CtCOlll's nelV hcd~ or forr\' kl'~. If 
Ih(' ~1:'Ilc docs 1101 ~d lip Ihi~ 
sy~lem, Mcrlk;arc would with­
lto"l cal'iI"llcillll'ursel1lCIlt. 

Accorrlillr, 10 AliA (lata. 
every 510111' is below Iho,;e oecu-

p"tley lairs. 
• Limit the all10llnl of new 

c"pil,,/ spendinr, "Ill/wed per 
yCOlr ill each slOlle bllt still "IIow 
co~t-bas(!d reimburscmcnt 
wilhin IIwt limit. 

• Exempt rural hospil"ls 
from the Iimils if Ihe slate dc­
velops a ~l'p:It;'lle h""lIh plan to 
stabilize Ihose ho~pilals. 

Slalk's bill h:ls 110 chal1cc of 
consitict:llion Ihis yCOlr bd ore 
Conljrl"ss adjourns ill Oclobcr_ 
nil t ncxt ),c"r, <1S 011£1 cnnr,rcs­
siol1:l1 aide pill ii, 'Whalever 
sOlves mOlley is ;'I viable 01'­
lion-no mallcr how wild and 
cr:'lzy illl1ay seem. • 0 

-------------------~-,..,--

•. E>~.;_~_rJ_:·~ -~----'---
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406-443-2876 

The following information is excerpted from a report ,on Arizona 
.'. deregll]..at~()~;,~*~,i tl~9:.,~'.~~§titd:r ~?~ the,;~Impa~t of.,Health'~are;,::,~; 

.. Deregulat~onon Hosp~tals ;',Nurs~ng Homes , and Heal th·:Service's·:,c::·· 
in Arizona .~"1:f .... . .... ' ..... ,' ;'"" ...,' . ..,~ 

: $224:'7M: .. · ,.\ ,4:' +81 % 

"~;~~~~~F8~f:t~£,;~fI~' +S'j. 5 % ; 

"I'n Ariz6na, nursing home cart3" i~:~'l?rovided 
Increasing costs are p1acing a heavy 'cost 
funds." '. 

Hospitals :. 

:'~,~ .>:: ;~~.~~'.( .'"-: 
by:·the counties. , 
burden on county 

I 
I 
I 
I 
I 
I 
I 
I 

I 
I 

New hospit~ls 
Psychiatric hospitals 
Open Heart Surgery 

'3 
1 
5 . the number of '.' surgeries i~creasel 

.18.2% per 100,OO{) populat~on.:' 

Cardiac .. Catheterization. 
'Labs 3 

~ -.<,' ",,~'"' \ :':.' , • . 

I the use 'rate rose 13.1% per 
100,'{l00 }?opu'ration.·' 

MRI systems: A~izola has 9 MRI system.,s,' . (co,m ... par, is .. ,O. n, :. ca.l".iforn~al 
with 10 times Arizona's populat10n, has only .18 un1t 

The ;~a te7~tima ted l~nt:her:J?or~, 'that~' c~hsurners'. arei 6utren ~ly. . ' 
~:~:~1!~: 1n excess of $225 m11110n per year for exces:xi4:~'~7· . I 

An Affiliate 0/ . .? 00 
alb DATE .? ",,-or.. I 

American H.-alth Care Association . J..I R .' 3 ¥ tJ· . _ 
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NOTE 

The data for this study were provided by the Office of Health Facilities and Economic 

Review, Arizona Department of Health Services. Within this Office grateful 

acknowledgement is extended to Fred Bodendorf, Ph.D., Manager, and to Cal Lockhart, 

Hal Webb, and Doris Evans of his staff. 
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L'w1PACT OF IlEALTII FA;CILlTIES DEREGULATION ill ARlZON.i 

L HISTORY AND DEREGULATION TIME FRAME 

A. Enactment - 1971: Arizona was one of the first ·[ew states to enact 

legislation authorizing Certificate of Need and Rate Review programs and 

Uniform Accounting and Reporting for Health Care Institutions. The 

Department of Health Services, established in 1974, received responsibility 

for the administration of these regulatory programs •. 

B. Deregulation: The Arizona Legislature terminated Certificate of Need 

review for: 

Nursing Homes: July 15, 1982 (a 41-month period). 

Hospitals: March 15, 1985 (an a-month period). Deregulation included 

major capital construction projects, new services and high-cost 

specialty services affected by CON review criteria. 

C. Continued Regulation: Arizona's RR and UAR programs are still in place. 

The RR program requires mandatory participation of health care facilities 

and provides for voluntary compliance of the applicant with the State's 

review recommendations. Under RR and UAR programs, all health facility, 

rates and charges are maintained by ADHS for public information and 

disclosure upon request. 

D. Current Status of Post-deregulation System Activity: Very dy~amic, with 

activity in hospital and nursing home constructionJ bed expansion, 

freestanding and hospital-based outpatient facilities, tertiary services and 

rate increases. 

, 
~/ 

I 
I 
i 

I 
I 

i 

I 
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IL NURSING HOMES 

A. 1982 Status 

1. Nursing Home Facilities: 79 Facilities 

2. Beds (All Levels 8,313 Beds 

3. Average Occupancy Rate: 92.5% Occupancy 

4. Beds/l,OOO Population: 24.1 Beds/1,000 Pop. 65 + Years 

5. Gross Patient Revenues: $124.2 million 

6. Per Capita Expenditures: $360.76 - Pop. 65 + Years 

B. Chnnges in Status: 1982 - Present 

1. Permit Applications: A total of 169 nursing home applications have. 

been received since deregulation in July, 1982: 

26 in the last 6 months of 1982; 
47 in 1983; 
55 in 1984; 
41 in 1985 to date 

2 •. Number of Facilities: increased from 79 to 118 nursing home facilities, 

an increase of over 5D% statewide in 3 years, with an average of 11 new 

facilities per year • 

3. Number of Beds: Increased from 8,313 beds in 1982 to 12,559 in 1985, 

an increase of 4,246 beds as of November, 1985. This is a 51.1% 

increase overall in 3 years, compared to a 55.8% growth in the 

preceding 9-:-year period 1974 through 1982. 

4. Occupancy Rates: fell from 92.55 in 1982 to 82.8% in 1985, a decrease 

of 10.5% for the 3-year period. 

5. Beds/I,OOO Population 65 + Years: increased from 2-4.5 beds/l,OOO to 

31.3/1,000, an increase of 27.8% in the 3-year period. 

" / 

When all proposed construction is completed, Arizona will increase to 

about 45 beds/I,ODO elderly, an 34% increase over 1982. This ratio is 
I 

approaching/the national average of 50 beds/l,OOO popUlation; however, 

Page 2 
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75.3% of Arizona's ,beds are skilled nursing, compared to 20:~ nationally. 

Therefore Arizona's costs run significantly higher than other states for 

en equivalent number of beds. 

6. Gro.!)s Patient Revenues: increased from $124.2 million in 1982, to 

$224.7 million in 1985, an increase ~f $100.5 million (GPR) over 3 years 

en overall increase of 81 %. 

7. Per Capita Expenditures: The State's popUlation 65 + years increased by 

about 17% from 1982-1985. During the same period, per capita nursing 

home expenditures increased by 53.5%, from $360.76 (1982) to $553.81 

(1985). 

8. Average Revenue Growth: increased by 22.0% per facility, compared 

with a 8.4% increase in the National Nursing Home CPI for the same 

period. 

9. Average Arizona Rate Increase: stands at 5.6% for the 3-year period. 

This indicator is down from the 9-year average of 8.1% for the period 

1974-1982 due to .various market factors, including the surplus of beds 

and the fact that new facilities are establishing higher initial charges to 

support current building costs that a~erage between $25,000 and' 

$30,000 per bed. 

c. 1985 Permit Activity (Ycn.r to Date) 

1. Number of existing facilities: 118 Nursing Homes 

2. Permit Applications Received: 41 applications 

3. Permits Issued to Date: 1 permits 

4. Profile of Proposed Construction/Expansion 

j 
New Facilities: . 1,878 beds," $49.1 Million 

Expansion of Existing Facilities: 308 beds, $9.2 Million 
," 

I 
i 
I 
I 
I 
I 
I 

I 
TOTAL 2,186 beds, 

"E)',"8 1T 7 I $58.3 Million \ .. i j-
DATE 3 .. 3;f'J 
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5. Bed Redesignatio~s: 355 beds were redesignated to a higher level of 
care: 

a. 147 Personal Care to Intermediate 
b. 208 Intermediate to Skilled Care 

6. Nursing Home Care for Indigent Patients: In Arizona, nursing home 

care is provided by the counties. Increasing costs are placing a heavy 

cost burden on ~ounty funds. Although long-term care is not included 

under AHCCCS, the counties are increasingly using the AHCCCS model 

by employing a bid process which results in "below-market" cost levels 

for county patients. The industry's acceptance of this process is in pax:t 

fostered by the existing surplus of beds and falling occupancy rates. 

/' 

/ 
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m. HOSPITALS 

A.. 1982 -19.85 Permit .\clivity 

1. Hospital Facilities: 69 facilities in 1982 and 1983, 73 in 1984, and 72 

hospitals in 1985. In the past :two years, 4 mining hospitals closed and 6 

new general hospitals opened, 3 of which were replacement facilities. 

2. Permit Applications: A total of 366 permits received for the 4-year 

period; 86 in 1982, 106 in 1983, 78 in 1984 and 96 in 1985 to date. , 

3. CON Applications: A total of 39 permit applications were received for 

the 3-year period; 6 in 1982, 22 in 1983 and 11 in 1984. No CON 

applications were submitted .to the State in 1985 in anticipation of the 

termination of CON on March 15. 

D. 1985 System Performance Status (State Health PInn) 

1. Hospitals by Tyrj~: Total 88 Facilities 
( 

72 General Acute Nonfederal 10,762 Beds 

16 Federal Hospitals 1,927 Beds 

2. Growth in Nonfederal Bed Capacity: . The statewide bed supply. 

increased in th~ past 2 years by 833 beds, a 10% increase sincel~83 • 

3. Population Growth/Admissions: Arizona's popUlation grew 1596 from 

1980-1985. During the same period, hospital admissions increased only 

596, from 355,847 admissions in 1980 to 373,552 in 1984~ The rate of 

admissions is therefore declining. 

4. Average Daily Census: remained steady from 1980 (6,337 average 

inpatient census) to 1983 (6,367 average inpatient census). In 1984, the 

ADC decreased to an average ADC of 5,934, a decline of nearly 7%. 

5. Total Patient Days:/'remained relatively steady from 1980 (2.36 million 

, patient days) to 1980 (2.33 million patient days). In 1984, there were 

2.17 million paint days, a decrease 0[10% for the 12-month period~ 

. EXHIBIT 7 
DATE 3";? "i9 
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6. Average Length of Stay: remained steady, averagir~£ 6.4 cays from 

1980 through 1983, then decreas·ed to 5.8 days for 1984. 

7. Average Occupancy Rate: decreasing statewide. The 1984 rates are 

60.1 % in Maricopa County, 55.2% in Pima County, and 47.1% for all 

rural counties combine.d. The statewide occupancy rate for 1984 was 

56.8%. 

Only four acute care hospitals achieved the state standard of 80% 

occupancy for urban hospitals in the 3-year period 1982-1984. Overall 

occupancy in the existing hospital system has experienced a recent 

rapid decline. 

8. Beds/1,OOO PODulation: The State standard is 3.2 beds/1,000 

population. The 1985 bed ra tio currently is 3.7 beds/l,OOO. 

9. Projected Bed Need: The 1985-1990 State Health Plan projects a 

statewide bed need of 7,827 acute care beds in 1990. Assuming there is 

no further expansion of the existing system, th~re will be a projected 

statewide excess capacity of 2,935 beds in 1990. 

10. Estimated Cost of Excess CapacitY: Based on the 5-year Consumer· 

Price Index for Hospital and Other Medical Services, 1979-1983, the 

State estimates that consumers are currently expending in excess of -$225 million per year for excess hospital capacity. 

11. Impact of DRa System: The Federal Prospective Payment System is 

clearly having an impact on hospital utilizaqon in Arizona, but we do 

not yet have definitive data except for year-to-year measurements of 

system performance. Cost and r.evenue data and special analyses will 

be provided when a new computerized system is implemented. 

c. 1985 Permit Status (8 Months) 

1. Existing System: 72 Facilities, 10,762 Beds 

2. Permit Application~: 96 total; 24 prior to termination of CON and 72 
r 

after termination. 

., 
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3. Total Permit Value: All projects - $255,971,000. 

4~ Proposed New Facilities: 11 new hospitals 

5. Permits Issued to Date: 1 permit (203 beds) 

6. Profile of Proposed Hospital Construction: 

New Facilities: . 1,312 Beds $196.2 million 

Existing Bed Expansion: 328 Beds 54.8 million 

TOTAL 1,640 Beds $251.0 million 

7. Change in Permit Status: 4 proposed new hospital construction projects 

totaling $90 million were filed with the State immediately following 

termination of CON. These projects were withdrawn by the applicant 

several,months later. The 4 projects included 3 new general acute care 

hospitals (500 beds), costing $85 million, and 1 new psychiatric hospital 

(68 beds), costing $5 million, all in the greater Phoenix area. These four 

projects were recently reinstated by the applicant. 

8. Number of Projects Previously Subject to CON: If CON had remained 

in place, 38 (53%) of the 72 proposed projects filed after March 15, 1985 

would have been subject to CON review. The total cost of these' 

projects is $164.75 million. 

9. Bed Redesignations: A total of 90 beds have been redesignated as to 

use: 

Med/Surg to SNF 30 

SNF to Med/Surg 10 

Detox to Med/Surg 8 

Substance Abuse to Psych 30 

Med/Surg to Pediatric 12 

10. Other Activity: / 

a. There is, a great deal of interest in Arizona 
I 

nationwide for all kinds of health ca.re projects. 

Page 7 
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b. Hospitals are starting to compete in alternati'/e health care 

settings by purchasing' ,or establishing nursing' homes, 

em'ergency/urgent care, home health, ambulatory surgery, 

outpatient clinics. There is evidence these facilities arc 

increasingly used as "feeders" for referral of patients to inpatient 

hospital care.: Some freestanding services competing with 

hospital-based programs (e.g., 25 home health agencies) have gone 

out of business in the past two years because they cannot maintain 

utilization. 

c. Some hospitals have purchased land in the outer peripheries of the 

greater Phoenix metropolitan area, as evidenced by zoning 

permits and HSA contacts. 

d. There is substantial interest by national health care chains in 

moving 'into the Arizona market, particularly PhoenLx. However, 

there is interest in both hospitals and nursing homes in all areas of 

the State. 

I " 

-,," '-:';' 7 E/\l , .. _ I ,_....J-_---
DI\1E-.3~- f9 
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IV. HEALTH SERVICES 

A. Qpen Heart Surgery: 5 Permit Applications received, 4 Permits issued to 

date. The CONs for these projects were either previously denied, withdrawn 

or deferred until termination of CON. One project is costed at $504,000; the 

remaining 4 applications indicate no cost since heart-lung machines were 

previously purchased and the project represents a new service not requiring 

construction. The addition or 5 new programs has reversed declining 

utilization: in 1984, HSA I had a 17.9% decline (117 surgeries/100,OaO 

population). In 19'85, surgeries increased by 18.2%, to 138.6/100,000. All of 

the increases came from units not approved under CON. 

B. Cardiac Catherization Laboratories: 3 Permit Applications received, 2 

Permits issued to date. All CONs for this service had been denied in the past 

2 years. In 1983, the statewide use rate was 239.5/100,000 population, and 

the national use rate was 218.8 procedure:s/100,OOO. In HSA I the use rate 

was 363.4/100,000, increasing by only. 2.7% to 373.1 in 1984. After 

termination of CON, HSA rs rate rose to 421.8, a 13.1 % increase~ All 

increased were in units not approved under CONi procedures declined in some. 

existing units which had received CON approvaL . 

c. Physical Plnnt Expansion: 9 Permit Applications received, 4 Permits issued 

to date for major expansion or renovation projects. Approximate cost: $31.3 

million. 

D. Nuclear Mtl$lclic Resonance Ima~ Systems: Arizona has' 8 operating MRI 

units in both hospitals and frees'tanding settings~ A 9th system is to be 

installed in the University of Arizona~ Tolal cost exceeds $14 million~ 

Comparison - Utah has about 2/3 of Arizona's population~ but only 3 units~ 
California has 10 times Arizona's population, and had only 18 as of last 

summer. 
! 

E. Lithotripsv Services: The 11 thotripser service unit located in a Phoenix 

medical center serve' as a statewide referral center~ 
( 

are reported to be in the planning stages: 

Pnrrt> Q 



. , )' 

v~ COST IMPACTS 

A. Hospital Rate Increase Proposals: As of October, 1985, 52 Rale Increase 

Applications were filed by Arizona hospitals since March, 1985, following a 

rate freeze in effect for 9 months. In addition, 4 hospitals that applied for 

rate increases in 1984 implemented the new rates during or after the freeze 

ending March, 1985. 

B. Hospital Revenues!Ex:isting lUItes: Prior to implementing these rate 

increases, existing rates for the 56 applicant hospitals generated annualized 

gross patient revenues of over $1.82 billion. Total State gross patient 

revenues for all n~nfederal hospitals exceeded $2.02 billion in 1984. Total 

1984 gross patient revenues for both hospitals and nursing homes in Arizona 

exceeded $2.25 billion. 

C. Hospital Revenue Increases/Proposed Rates: The implementation of the 

proposed rate increases by the 56 applicant hospitals increased gross patient 

revenues for 1985 by $109.4 million to a total oC $1.93 billion. This 

represented a statewide revenue increase of ove.r 6%, as of October, 1985. 

D. Repented Hospilal Rnte Requests in 12-MonUl Period: 2 private psychiatric 

hospitals implemented 2 rate increases in 1985 (both hospitals have the same 

. ownership). The compound effect of the 2 rate increases raised revenues for 

these hospitals by $1.02 m~1lion and $990,000, increases oC 13.0% and 11.4%, 

respectively, within a 10-month period. 

The State Department has received applications for more than one rate 

increase within the year from several hospitals. In the last month, 6 hospitals 

within the State filed for a second rate increase in approximately 7 monlhs~ 

The compounding effect of double rate increases by these hospitals will result 

in the following revenue increases on an annualized basis: 

Hospital A 18.2% 
B 19.2% 
C 

_ t;: 
21.3% 

D 25.1% 
E 30.9% 
F 46.3% 

I . 
Th~ Department eScpects additional duplicate filings within the ca17~~~;:,year. 1 

E;\I-" ,,;,'T_~"-::::K-q-
D'-,7[:" .. ? .. 3 -

r\li- --

riB 3J./tJ Page 10 



ONTANA 
EALTH 

ARE 
SSOCIATION 

36 South Last Chance Gulch, Suite A 
Helena. Montana 59601 

406-443-2876 
SENATE BILL 340 - IS IT UNCONSTITUTIONAL TO EXEMPT HOSPITALS? 

Senate Bill 340 would continue CON regulation to July 1, 
1991. However, hospitals would be excluded from the CON 
requirements while all other health care facilities would be 
included. No reasons why hospitals should be treated differently 
from other health care facilities have be~n put forth. In fact, 
the proponents of SB 340 stated th~t all h~alth.care facilities 
should be,exempted from CON for the::'same: reasons; that hospitals . 
shouni' be 'exempted. j .~. . 

SB3 4 0.rai sesa se r ious constitutionaique'stion reg a rding . 
the denial of equal protection: of the,.laws. .,. f 

'.;'.:~-' ,'",-'l< '::.;:;''''': ',- ", ,.,-.y~. > :' .~! '~,~:",! .. 
:>::"~', ' .' <~>,.}": ' " '. ,,","-;: ",_" ',' ,_ \, -: :<':.:> :"'.~::- . . l~i~~, ~ 
Equal ~rotection of~helaws~requires that~all;pers9n~tbe 

treated alike under like. circumstances., ..Classification;>:of 
pe r sons'is . allowed as ' longasi t.:l)as';;:,apermissible·plirpose ,ind 
the classifying. statute, has a 'J:easo,nable' relatio'nship>,tQ ,.t:llat 

) purpoi~~~~a~~t'~·'lnt~ .;1~~~~1$~}~4~;~~~'~b~i:£~Vf~~e~·~~~i:~~~?~i~~~; •.• ·.· 
underl:he· .• ·.· ni~tionai ".relationshlpn·t~~t;,+i;e!,~Jlqes;ta}le9itimate·· 
g overnm'ental objective bea ~ some':identTt,;iable", ratJonal 

r el~ :l{~WSh,l~;;~~;:. the . d.~S cr imina t ~F~;:S0~:~;s i.~~iCj:t.t~~:~~>;':":·~f~c ;;",g!')1.>:· .~?~ 
.There .1S,,: noidentif,iable govermllEmtalobjecti ve in . .including 

all health care facilIties inCON:r;except 'hospitals~ There ,is 
considerable question whether Senat'eBill 340, if· enacted into 
law, would withstand a constitutional challenge based on equal 
protection. 5- . . 

. . 

The ,cansti t uti onal in f i.rJ1lfty'·o f . Senate Bill 340 . lias 
obviously been recognized by its proponents. as they have included 
a severability provision' in the bill (Section 5 ) • However, if 
Senate Bill 340, assuming it becomes'law, is challenged, it will 
be because it is applied to a health care facility which must 
meet CON requirements while hospitals are ~xempt. If this 
challenge is successful, there will. be no CON in Montana. This 
of course would not bother the proporients as their stated purpose 
is to eventually eliminate CON completely.. Senate Bill 340 is 
simply a first, and maybe last step. By exempting hospitals, 
even though it may be,: an unconst.i tutional denial of equal 
protection to other heal{h care facilities, the end of CON may be 
ensured. 

'~ ';: 

We . urge your suP'port of Senab~:Bill 340 WITH AMENDMENTS to 
inc 1 ude hospi tals in ~the process • .. ' JC'" ~: ··~."":·'-.ii··~·." 

An Affiliate of : 

alb 
Am~ricall Hf"ahh Care: Association 

EXHIDIT~.z I" 

DATE3\~'~1 
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To: File 

From: Patrick E. Melby 

Re: SB 340 

Date: February 14, 1989 

Certificate of need is an exercise of a state govern­
ment's inherent "police power" to protect public health, 
safety, and welfare. It is a regulatory program in which a 
state administrative agency is delegated quasi-legislative 
and quasi-judicial powers by the legislature to grant or 
deny a certificate, similar to a permit or license, which is 
a legal prerequisite to constructing or modifying a health 
care facility. The rational underlying CON is that for a 
number of reasons - ~, the non-profit status of most 
hospitals, a financing system and patterns of consumer 
behavior which stifle price competition, some elements of the 
monopoly behavior, the inability to define and measure 
"health care" - ordinary market forces will not operate to 
prevent the duplication of institutional services or the use 
of resources in an inefficient, uncoordinated, and wasteful 
manner. The Guide to Health Planning Law (1987) page XX. 

Montana's CON law generally applies to all health care 
facilities as defined in 50-5-101 (19) MCA. A health care 
facility may not build new beds, add a new health service or 
make capital expenditures for equipment over $750,000 or for 
construction over $1,500,000 without a CON. 

Senate Bill 340 would continue CON regulation to July 1, 
1991. However, hospitals would be excluded from the CON 
requirements while all other health care facilities would be 
included. There was absolutely no testimony at the Senate 
Public Health and Welfare Committee Hearing on Senate Bi11 
340 to establish a reason why hospitals should be treated 
differently from all other health care facilities. In fact, 
the proponents of SB 340 stated that all health care 
facilities should be exempted from CON for the same reasons 
as hospitals. 

~.;I· 
SB 340 raises a serious constitutional question 

regarding the denial of equal protection of the laws. 

I ['" ,,~..,.-,- 7 
-;d-, . ..J.!--- ---
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Memorandum 
February 14, 1989 
Page 2 

The right to carryon a lawful business is a property 
right and due process requires that it not be unreasonably or 
unnecessarily restricted. However, the regulation of the 
lawful business by the state is a valid exercise of its 
police power. Equal protection of the laws requires that all 
persons be treated alike under like circumstances. 
Classification of persons is allowed as long as it has a 
permissible purpose and the classifying statute has a 
reasonable relationship to that purpose. Billings Associated 
Plumbing, Heating and Cooling Contractors v. state Board of 
Plumbers, Mont. , 602 P.2d 597, 600 (1979). 

There is no fundamental right or invidious 
discrimination involved in Senate Bill 340, therefore, the 
bill is not subject to the "strict scrutiny" test of equal 
protection. For this reason, the bill, if enacted into law 
would be teviewed under the "rational relationship" test -
i.e., does a legitimate governmental objective bear some 
identifiable rational relationship to a discriminatory 
classification. Cottrill v. Cottrill Sodding Service, _____ , 
Mont. , 744 P.2d 895, 897 (1987). 

The Supreme Court has stated it succinctly thus: 

A classification that is patently arbitrary and 
bares no rational relationship to a legitimate 
governmental interest offends equal protection of 
the laws. (cites omitted). As we have previously 
held equal protection of the laws requires that all 
persons be treated alike under like circumstances. 

Tipco Corp., Inc. v. City of Billings, 197 Mont. 339, 346, 
642 P.2d 1074, 1078 (1982). 

The court in trying to determine the governmental 
interest in making a classification will generally (1) 
attempt to ascertain the governmental objective from the face 
of the statute; (2) review the legislative history; or (3) 
consider other evidence of what objective the legislature may 
have had in mind at the time of passing the legislation. See 
Cottrill v. Cottrill Sodding Service, Supra at 897. 

Using the rational relationship test, the Montana 
Supreme Court has several times found state statutes or city 
ordinances unconstitutional as a violation of equal 
protection. In Cottrill v. Cottrill Sodding Service, Supra, 
the court found that a state statute which excluded from 
workers' compensation coverage an employer's family member 
who resided in tne employer'S household unless the employer , 

E>:I~:B:T ?i-fl( 
DAlE 3 !.- -~-
HB 3 '-I~ -



Memorandum 
February 14, 1989 
Page 3 

specifically elected to include the employee, 
unconstitutional as a denial of equal protection. 

In Tipco Corp., Inc. v. City of Billings, Supra, the 
Supreme Court found an ordinance by the City of Billings 
which declared uninvited door-to-door solicitation a nuisance 
punishable as a misdemeanor but exempted local merchants with 
regular established places of business from its operation as 
unconstitutional. The City of Billings had argued that the 
ordinance had a rational relationship to the city's 
objectives because it could exercise control over local 
merchants and their uninvited door-to-door solicitations but 
could not exercise such control over out-of-state firms and 
their solicitors. The state rejected this rational and found 
the ordinance unconstitutional. 

In Godfrey v. Montana State Fish and Game Commission, 
, Mont. 631 P.2d 1265 (1981) the Supreme Court found a 

state statute-which required a person to be a resident of 
Montana to qualify for an outfitter license to be 
unconstitutional. The state argued at page 1266 of 631 P.2d, 
that the discrimination was justified because: 

The statutes were enacted pursuant to the police 
power to control the activities of outfitters to 
ensure the safety of persons utilizing their 
services within the borders of Montana, to protect 
private property rights, and to ensure reasonable 
law enforcement ability in preserving and 
protecting the wild life of Montana. 

The court found that none of the reasons offered to 
justify the discrimination were persuasive. 631 P.2d 1268. 

And the court found a statute which required a non­
resident hunter to be accompanied by a licensed outfitter 
unconstitutional in the case of state v. Jack, ,Mont. 

, 539 P.2d 726 (1975). The court found the statute 
unconstitutional even though it was allegedly designed to 
promote safety for hunters, to foster better protection for 
private land owners and to provide more effective law 
enforcement. The court found that the relationship between 
the statutory classification and its legitimate objectives 
was tenuous and remote and was, therefore, insufficient to 
justify the inequiti~s it engendered. See 539 P.2d at page 
730. 

There is considerable question whether Senate Bill 340, 
j 

EVU1P.',T 1 
1.111'-' --~---
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Memorandum 
February 14, 1989 
Page 4 

if enacted into law, would withstand a constitutional 
challenge based on equal protection. 

,-

The constitutional infirmity of Senate Bill 340 has 
obviously been recognized by its proponents as they have 
included a severability provision in the bill (See Section 
5). Severability clauses are not included in legislation 
unless there is a question of constitutionality of part of 
the bill. The inclusion of a severability clause only 
provides a presumption that the legislature intended that if 
the invalid part of the statute is severable from the rest, 
the portion which is constitutional may stand while that 
which is unconstitutional is stricken. If, when an 
unconstitutional portion of an act is eliminated, the 
remainder is complete in itself and capable of being executed 
in accordance with the apparent legislative intent, it must 
be sustained. Montana Automobile Association v. Grely, at 
page 311 of 632 P.2d. 

However, the inclusion of a severability section is no 
guarantee that the entire act will not be found invalid if a 
portion of it is constitutional. If a portion of an act is 
found unconstitutional and the remainder is not complete in 
itself or is incapable of being executed in accordance with 
legislative intent, the whole act will be found invalid. 
North Centra I Services, Inc. v. Hafdahl, ,Mont. ,625 
P.2d 56, 59 (1981). 

If Senate Bill 340, assuming it becomes law, is 
challenged, it will be because it is applied to a health 
care facility which is not a hospital which must meet CON 
requirements while hospitals are exempt. It is hard to 
contemplate a situation where a successful challenge would 
not invalidate the entire CON procedure. This of course 
would not bother the large metropolitan hospitals as their 
primary purpose is to eventually eliminate certificate of 
need completely anyway. Senate Bill 340 is simply a first, 
and maybe a last step. By exempting hospitals even though 
the bill may raise a question of an unconstitutional denial 
of equal protection to other health care facilities, 
hospitals ensure the end of certificate of need. 

PEM 
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ONTANA 
EALTI-I 

ARE 
SSOCIATION 

For information contact: Rose M. Hughes 
Executive Director 

36 South Last Chance Gulch, Suite A 
Helena, Montana 59601 

406·443·2876 

SENATE BILL 340 - to remove hospitals from certificate 
of need process 

Hospitals should not be removed from health planning because 
of their impact on the Medicaid budget. Hospital service 
costs are growing faster than any other part of the Medicaid 
budget. 

MEDICAID PAID CLAIMS STATISTICS FY87 thru 1/31/89: 
{from SRS print out} 

Service 

Inpatient Hospital 
Dollars 
Services 
Cost per service 

INCREASE COST PER 
SERVICE 

outpatient Hospital 
~ollars 

Serv.ices 
Cost per service 

INCREASE COST PER 
SERVICE 

Physicians 
Dollars 
Services 
Cost per service 

INCREASE COST PER 
SERVICE 

Other primary care: 
Dollars 
Services 
Cost per service I 
INCREASE COST PER " 

SERVICE; 

FY87 

$29,861,585 
2,002,803 

•• 1 $14.90 

FY88 

$34,101,800 
2,114,452 

$16.12 

+8.1% 

$4,667,976 
456,829 
$10.21 

$5,579,224 
385,220 
$14~48 

+42% 

$11,266,278 
492,417 

$22.87 

I 
$22,669,745 

3,010,180 
$ 7.53 

$12,205,821 
548,674 
$22.24 

-2.7% 

$23,676,691 
3,609,317 

$ 6.56 

-12.8% 
An Affiliate 0/ 

atka 
Aml"ncan IIt·alth Care Association 

89 YTD 

$12,225,494 
658,884 

$18.55 

+15% 

$2,520,944 
145,665 
$17.30 

+19% 

$4,945,929 
224,174· 
$22.06 

-.8% 

$10,655,574 
1,538,318 

$ 6.92 

+5.5% 

EXH IB iT_--:1:--;:;;::--.. 
DATE .1-3 r f9 
HB 34b 



j' 

,-

Service 

Nursing home costs:. 

Dollars 
Days of Care 
Cost per day 

INCREASE COST 
PER DAY 

Service 

Inpatient Hospital 

Outpatient Hospital 

Physicians 

Other primary care 

Nursing homes 

$45,845,522 
1,278,561 

$35.86 

- 2 -

+1.8% 

SUMI-1ARY 

$48,101,403 
1,317,427 

$36.51 

$24,708,879 
661,771 
$37.34 

+2.3% 

Increase or Decrease in Cost Per Service: 
FY87 - FY 88 FY88 - 89YTD 

+8.1% +15.0% 

+42.0% +19.0% 

- 2.7% - .8% 

-12.8% + 5.5% 

+ 2.3% 

It is clear that hospital services, both inpatient and outpatient, 
are the services responsible for the fastest growth rate. The 
cost per service is growing at a rate that far exceeds inflation, 
while other health service costs are growing at rates that are 
less than general inflation. 

SUPPORT CERTIFICATE OF NEED FOR ALL HEALTH CARE PROVIDERS, 
·INCLUDING HOSPITALS. 

I 

I 
EXHiBIT 1 11 ~ 
DATE 3"3-
HB Yilt) 
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SB 340 

EALTH 
ARE 
SSOCIATION 

MEDICAID BUDGET 

36 South Last Chance Gulch. Suite A 
Helena, Montana 59601 

406-443-2876 

Effect of each 1% increase in utilization of various 
health care services: 

Nursing homes 

Inpatient Hospital 

Outpatient Hospital 

/ 
/ 

I 

1%-

$516,643 

385,805 

65,942 

An Affiliate of 

alka 
Amr';r .. n "ralrh Care A~~o('iali"n 

10% 

$5,166,430 

3,858,050 

659,420 

EXH I ~ iT_-L7-:::-:::--­
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310 Sansome Street 
(406)859·3271 

IJmnlfe CDuttIy MemDri,/ HfJlpHs/ , NUlling HDme 

Legis1ato~s 

P. O. Box 729 

PHILIPSBURG, MONT ANA 59858 

February 13, 1989 
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McCONE COUNTY 
HOSPITAL 
P.O. BOX 47 

CIRCLE, MONTANA 59215 

Montana Senators and Representatives 
c/o Rose Hughes 
Montana Health Care l\ssocialion 
36 South Last Chance Gulch Suite A 
Helena, Montana 59601 

February 13, 1989 

Dear Honored Senators and Representatives: 

RE: SB 340 

I would like to make known my opposition to Senate Bill 340, regarding the 
(::'~clusion of hospitals from the Certificate of Need (CON) process. 

The CON-process was developed to apply to all healthcare facilities and to 
effectively control their growth in a positive manner. As you are well aware, 
health care financing is an important and complicated issue. In order for the 
CON process to have the desired effect on health care spending, it must apply 
not only to nursing homes but also to hospitals. I would be disappointed to 
think that short term personal interests are being substituted for long term 
planning and benefits. 

As an administrator of both a hospital and nursing horne, I urge you to study 
this issue and consider opposing Senate Bill 340. 

Thank You, 

Sincere 1 ~. 

?;?~&//~/ 
ancy A. 4r;y' 7 

Administrator 

cc: Cecil Weeding 

I 

/ 



Dahl Memorial Hospital Association 
• 

February 28, 1989 

Rose Hughes 
Executive Director 
Mt. Health Care Assn. 

P.O. Box 46 

Ekalaka, Montana 59324 

36 S. Last Chance Gu] ch, Suit l' A 
Helena, Montana 59601 

Denr Rose: 

Certificate of Need legislation has plagued health care providers in all 
the states in which I have been an administrator, mainly Montana and 
North Dakota. 

I have always felt that the CON law has accomplished most of what it 
was designed to do. I'm only for the CON law when it effects all provi­
ders in the same manner. It now appears there are certain forces that 
think the large hospitals should be exempt from the CON law. 

It is the feeling of myself and the Board of Directors, Dahl Memor5al 
lIealthcare Association that there should be a CON law and that provi­
ders should be subjected to it in the same manner. 

Thank you. 

Sincerely, 

I 



Glaci~r County Medical Center 
802 2nd St. SE 

Cut Bank, MT 59427 

(406) 873-2251 

TO: All Montana Senators and House Representatives 

February 14, 1989 

We support the Certificate of Need process. All health care 
facilities should have the same requirements. 

... 

/ 

I 

Sincerely, 

9!t~J,~--
MACK N. SIMPSON 
Administrator 



PHONE 1406) 631'5511 

Prairie Conlmunity Hospital & Nursing HOt11e 
312 SOUTH ADAMS AVE. 

P.O. BOX 156 • TERRY, MONTANA 59349·0156 

Bill Good 
Montan~ Health Care Association 
Last Chance Gulch 
Helena, Montana 59601 

Dear Mr. Good: 

February 13, 1989 

In reference to Senate Bi 11 # 340 enti tIed "An Act to 
Revise and Continue the Certificate of Need La\lls", we 
feel that hospitals should be included in the cerficate 
of need process along with other health care facilities. 

Sincerely, 
/ } /JY:1-f~_ W~/"J A- / / It' 

t/James·R. Mantz 
Administrator 

,.,. . ~~ 

< , 
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ROOSEVELT MEMORIAL HOSPITAL AND NURSING HOME 
P.O. Drawer 4111 CULBERTSON, MONTANA &11218 (408) 787-8621 

TO: Members of the Montana Legislature 

FROM: Paul Hanson, Administrator 

DATE: February 24, 1989 

RE: SB 340 

As the Administrator at Roosevelt Memorial Hospital and 
Nursing Home I would ask that you support Senate Bill 340. 

I have conferred with Rose Hughes, President of the Montana 
Health Care Association and I concur with her understanding 
of that Bill and give her my full support. 

/ 
E\!'-"r:-"T 7 ,:, I I. L.J. 
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ONTANA 
EALTH 

ARE 
, SSOCIATION 

SENATE BILL 340 - exempting hospitals from 
CERTIFICATE OF NEED 

CERTIFICATE OF NEED IS THE ONLY PROTECTION 
HAS IN PLACE TO PROTECT CONSUMERS FROM THE 
WITH UNNECESSARY INVESTMENT IN HEALTH CARE 
CATION OF SERVICES. 

S6 South Last Chanct' Gulch, Suitt' A 

Helena, Montana 59601 
406-443-2876 

THE STATE OF MONTANA 
HIGH COSTS ASSOCIATED 
FACILITIES AND DUPLI-

DEREGULATION LEADS TO EXCESS CAPACITY AND HIGHER COSTS. 

Let's look at the "Utah experience." 

The following are all excerpts from a report on Utah deregulation 
entitled "An Examination of the Long Term Care Industry in Utah", 
released in September, 1988. 

"There has been rapid growth in the number of long term care beds 
in Utah since the repeal of Certificate of Need." 

1,445 new beds were added and occupancy dropped 
from 90% to 75%. 

"The increase in beds demonstrates that the market was not successful 
at guarding against excess capacity and overbuilding." 

"A lower occupancy rate increases the per patient cost of care." 

"Where the influx of providers and new beds are most prominent 
is in the area of new free-standing psychiatric hospitals. Since 
January 1, 1985, eight new free-standing psychiatric hospitals 
have been built in the state for a total of 550 new licensed beds . 
... Although one or two psychiatric hospitals may actually have 
been needed, it is generally thought that there is now a substantial 
excess of such beds ..• " 

"The increase in beds in the above areas demonstrate that the 
market was not successful at guarding against excess capacity and 
overbuilding." 

"Per unit costs increase~with declining occupancy. Fixed costs, 
such as housekeeping, mortgage payments, and equipment, remain 
constant regardless of occupancy •..• As occupancy declines, these 
costs must be spread oyer a smaller number of patients." 

I 
"If Medicaid expenditures on long term care are not controlled, the 

An Affiliate oj 

alb 
Am~riG>1I Ut"alth Car~ Association 

EX I-: !O IT __ 7_--=-__ 
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number of individuals served or the number of services provided ~ 
by the Medicaid program will have to be reduced." • 

"An even more.serious concern lies in the raalm of quality Df care.- 'I . 
... The care a facility provides just before it goes under is likely 
to be of dubious quality. Even before reaching that point, 
facilities may be cutting corners in the areas of food, staffing, I' 

wages, and benefits .... " 

"In addition, there is the problem of relocating patients when 
a facility closes. This is very traumatic and destroys adjustments I· 

or relationships the patient has made ... " 

"In many states where Certificate of Need has been repealed I' 
without employing a moratorium or other restrictive mechanism, there 
has been considerable growth in the long term care bed supply and 
a corresponding decrease in occupanc. Low occupancy rates increase I 
the per pat1ent cost 0 prov1d1ng care." 

You are being asked to abandon your concern for patients, consumers, I" 

and taxpayers, and to risk major increases in the Medicaid budget, , 
to satisfy a few hospitals which find certificate of need inconvenient. 

PLEASE SUPPORT SENATE BILL 340, WITH AMENDMENTS TO INCLUDE 
HOSPITALS IN THE PROCESS. 

l 
! 

I 
I 

I 
I 
I 
I 
I 
I 

/ 
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J.K IlWmU.TIOI or THE LOlfG T.Em CAU IlrouSny 
II UUJI AIm THE lUTUU IKPLICATIOlfS 

TO CllTlnCAn or KnD 

leldi II. ISrich 
'raduate Student 

Arizona State UniTeraity 

Praaented to 

Suzanna Dandoy, II.D., ".P.B. 
lXecutlTe Director 

Utah Depart8ent of Health 

lod L. lSetit 
Director 

DITiaion of Health Care rtnancina 

September I, 19 •• 
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I. mCUIm stJl1&Ry 

This paper examines the current condition of skilled and 
intermediate care facilities in Utah. It traces the Certificate of Need 
program, repealed in 1984, and evaluates the future implications for the 
long term care industry in the State. The report also assesses how other 
states sre meetitli the challenges posed by a projected increase in the 
number of people requiritli l0tli term care services within the cont~t of 
limited resources. It is recommended that the State move to limit 
construction while fostering the Crowth of competitive forces. 

Information for this report was collected from a variety of 
resources. A computer search and a review of the professional literature 
was completed, a telephone aurvey of every state was made, and interviews 
were conducted with a number of people in Utah on all sides of the long 
term care" and Certificate of Heed issues. 

The Utah Certificate of Heed program was an outgrowth of the federal 
health plannitli Ilovement. Section 1122 and Certificate of Heed were 
designed to control heal th care expendi tures by discouraging or 
preventing "unnecessary" investment in health facilities. This was 
justified because it waa arguec1 that the IlArket vas unable to control 
health care costs. 

Utah had a program to review capital expenditures from 1974 through 
1984. Duritli this ten year period the aupply of beds in hospitals and 
nursing homes was tightly controlled. Emphada later shifted from a 
"health planning" approach to an "open market" atrategy for controlling 
rising costs. Implementation of free market forces and price competition 
was seen as an innovative vay to control the arowth of health care 
COltS. The Certificate of Need law was repealed as a component of this 
policy. 

There has been rapid arowth in the number of long term care beds in 
Utah since the repeal of Certificate of Reed. While Certificate of Need 
was in place, only 99 additional long term care beds were approved. 
Following the repeal of the program there vas a net increase of 216 beds 
in 1985, 644 beds in 1986, and 585 beds in 1987. The large increase in 
beds has caused the average nursing home industry occupancy rate to 
plummet from almost 90 percent to 75 percent. The increase in beds 
demonatrates that the market vas not succesaful at guarding against 
excess capacity and overbuilding. 

A lover occupancy rate increases the per patient cost of care. At 
the same time other factors, including the nursing shortage, past and 
future changes in ataffing requirements, and patients with heavier care 
needs, have increased operating coata for nurdng homes. During this 
period there have been ()nly small increases in the Medicaid flat rate 
paid to nursing homes. The financial situation of the industry as a 
"whole has deteriorated. If the arowth continues this con(1ition will 
worsen. I 

I 
- 1 - EXHiSiT_---'-7 __ _ 
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If the current trend is allowed to run its it course, it will bring 
about the closure of a number of nursing homes, relocation of patients, 
and diminished qUI41ity of p.!.tient care due to cuts in' expenditures for 
food, activities and staffing. There may also be a negative impact on 
the Medicaid budget •. A worsening of the financial situation in nursing 
homes will increase the pressure on the preadmission screening program to 
allow more patients into facilities and on Medicaid to increase the rate 
paid for care. This money may have to come from programs designed to 
provide care to other indigent and ill people. 

Other atates are also working to control Medicaid expenditures for 
long term care. In some states, controlling the supply of long term care 
beds is viewed as an effective means of controlling expenditures. States 
with strong regulatory agencies have high average nursing home industry 
occupancy rates. States with little or no regulation tend to have a 
lower average census. There are difficulties a.sociated with both very 
high and very low nursing home occupancy rates. 

The Certificate of Need programs vary wIdely from state to state. 
The programs are effective and more readily accepted where there is a 
longst~ding interest in lovernment regulation. This attitude is not 
present in Utah. 

A Certificate of Need program would be very expensive and difficult 
to reinstate. There are additional concerns about the program such as 
its cost, the length of the appeala process, and the impact of political 
influence. At this time, reinstating a capital expenditure review 
program is unlikely to be politically successful or desirable. 

The most effective strategy to handle the situation in the long te~ 
care industry 18 a plan to provide relief from incessant construction 
while assessing the feasibility of price competition. Prohibiting new 
construction will halt the aharp decline of occupancy rates, allowing 
facilities to better cover coats. A pilot project will allow nursing 
homes in a amall area to compete for new Medicaid admissions on the basis 
of quality and price of care. At present, competitive forces are not at 
work in the long term care market. This pilot project will lay the 
foundation for future competition. Such a move addresses the current 
situation while adhering to the policy of promoting competition as a way 
of controlling cost. 

Other recommendations in the report include collecting more relevant 
demographic and utilization data, increasing funding to nursing 'schools 
to increase enrollment, encouraging the development of private long te~ 
care insurance, and investigatin& other innovative ways to finance long 
term care. 

/ - 2 - EXH; B iT_.---:1!...----
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II. ImODUCIIQ1f 

Since the repeal of Certificate of Need in Ut&h in 1984 there have 
been a number of changes in the long term care industry. The number of 
nursing home beds has increased rapidly. .operating costs of nursing 
homes have risen. A aerious shortage of nursing personnel has 
developed. If conditions continue to worsen, there may be a serious 
impact on the quality of care in nursing homes and on the overall 
Medicaid budget. The purpose of this paper is to examine the prevailing 
conditions in the long term care industry in the state of Utah, the 
Certificate of Need program, and the experience in other states, and to 
evaluate possible solutions. 

Section three reviews the background of the Certificate of Need 
program. It outlines the political roots of the program, evaluates its 
success, and describes Utah's innovative approach to control health care 
coats. Section four traces the developments since the repeal of 
Certificate of Need. Areas where there haa, and has not, been a flurry 
of construction are examined. It also looks at possible explanations for 
the rapid growth in long term care beds for the elderly in Utah. Section 
five describes the factors present in the long term care market. It 
notes those elements distinguishing long term care from a competitive 
market. In section six the long term care industry is investigated. The 
factors increasing operating coats for nursing homes are examined, and 
the reasons why this is of concern to State Government and the Medicaid 
program are highlighted. Strategies other states uae in an attempt to 
balance the competing goals of assuring access while providing low cost 
and high quality care are described in section seven. Every strategy has 
accompanying difficulties. Section eight notes the difficulties in 
reinstating a Certificate of Need program at this time in the atate of 
Utah. Although it did control bed supply and many states still have such 
a program, reintroducing 8uch a program at this point in time would be 
likely to encounter a great deal of political opposition and also be 
expensive. Since it is not an appropriate time to revive a capital 
expenditure review program, other strategies to deal with the problems 
posed in lona term care are examined in section nine. The options are 
outlined and a solution consistent with the concern over the current 
situation and consistent with Departmental policy is proposed. Section 
ten covers the need for information in order to make decisions in the 
future, and section eleven specifies 80me issues which should be 
investigated further. Section twelve cites the resources used in 
completing this research. 

" 
:' 

/ 
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III. BA~Qmm,OF CERIIncAtE OF RUD 

The Certificate of Need program had its roots in the health planning 
movement. One of the first moves toward comprehensive health planning 
was the Hospital Survey and Construction Act. of 1946, commonly referred 
to as the Hill-Burton Act. It provided funds for construction of health 
care facilities. Initially, a bed/population formula was used to 
identify underserved areas. In 1966, the "Compr~ensive Health Planning 
Act" was passed, which was intended to assess health service needs and 
make changes. The program was given little authority to actually bring 
about these changes, however. 

Under Section 1122 of the 1972 Social Security Act Amendments, a 
state-optional program could be adopted to review capital expenditures 
proposed by health care facilities. If atates gave a negative 
recommendation, reimbursement for capital costs associated with the 
project were withheld under Medicare and Medicaid. This was not always 
an effective deterrent" aince the amount of Medicare and Medicaid funding 
received by institutions varied, as did the size of the penalty. In some 
cases there were only very weak penalties if an institution went ahead 
with the project without approval. States also began to define their own 
certificate of need programs to review the provision of new services and 
the construction or major renovation of health care facilities. 
Certificate of need programs ,enerally had broader coverage than 1122 
programs and also carried more aub.tantial penalties for noncompliance. 

The first certificate of need (CON) program was begun in New York in 
1964. The "National Health Planning and Resource Development Act of 
1974" was passed in 1975. It lIade funding a"{ailable for state planning 
activities, and authorized the creation of State Health Planning and 
Development Agendes (SBPDAs) and Health System Agencies (HSAs). These 
agencies were put in place to prepare comprehensive health plans 'which 
were then to be used in the CON review process. This Act effectively 
required states to implement CON programs according to federal 
standards. If they did not, atates lost federal funding for state health 
planning and health resource development. "By January 1975, 46 states and 
the District of Columbia had certificate of need, Section 1122, or 
both."l 

CON programs were designed to discourage or prevent what was deemed 
by the planning agencies a. "unnecessary" investment in h~alth 
facilities. Health facility construction and capital expenditures were 
reviewed on the basis of community need, not demand. The need for such a 
review was supported by citing areas of "market failure" in health care. 
Market failure occurred because: there was little or no information 
available to consumers about price or quality, third party 

/ 
t 

1 James B. Simpson, "State Certificate of Need Programs: The 
10 Current Status," American JOUrnal of Public Health f5 No. 

(October 1985): 1225. 
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reimbursement shielded consumers from the cost of heAlth services. and 
the physician (not the patient) often determined when CAre was necess~ry • 
and where the care would be given'. CON programs were also used to 
control health· expenditures by controlling bed supply, cap! tal 
investments in new equipment, and new services. The rAtionale for 
controlling 8upply to control costs was supported by research that 
indicated there was supply induced demand for hospital beds. 2 
(Roemer's law: A built bed is a fUled bed). CON programs included 
provisions for public hearings and administrative and judicial appeals. 

Utah agreed to review capital expend! tures in 1974. In 1976, the 
Utah Health Planning and Resource Development Act was passed. The Act 
created a local Health Systems Agency, and a State Health Planning and 
Development Agency. By 1979 a CON program complying with federal 
standards, the -Utah Pro-Competitive Certificate of Need Act," was 
enacted. This replaced 1122 review. The Act vas amended and reenacted 
in 1981 and 1983. 

The Certificate of Need program in Utah did a good job of 
controlling bed supply. It vas much less successful in controlling major 
capital equipment purchasea or the provision of new services. The focus 
of the program on controlling beds forced hospitals to diversify in areas 
not aa tightly controlled. See Appendix 1. 

After the ieagan Administration came int.o office in 1980, emphasis 
vas shifted from health planning to market forces. The "National Health 
Planning and Resources Development Act" expired in 1982. 

In February, 1983, the Utah Department of Health published a 
statement of health policy entitled, A Prescription for Health Care Costs 
in Utah. The report noted that health care costs in Utah were lower than 
in the rest of the nation, but that the rate of increase vas greater. 
The strategy recommended dealing with rising health care costs by 
establishing "price competi tion as the controlling factor in the health 
care market" and allowing market forces to take over. It recommended 
discontinuing the CON program. The report also noted, "most health 
economists believe that the establishment of price competition in any 
given area viII take between six and eleven years. Because of this fact 
there has always been concern that the atrateaY will be dropped before it 
has. chance to develop." The. Certificate of Need program was terminated 
by the State Legislature on December 31, 1984~ 

2M. 
(Chicago: 

i 0 eme r and M. Sh& in , "Hlt,oii,!! p"'i ... tk.j&Ii..I .... i .... ziLJ;ajUt .... io.liio:.ljn'-_U,w,nJ,l.ldld.leiUr'---"I.4lnUtl:s..llf.u .... r~anu.clLlo<e 
American H08pital A88ociation, 1959). 

/ 
- 5 - EXHIB:T_~7 __ -

D/'.TE 3·3·gq 
3ifb HB_~..!..----



" 

IV. WiCI OF DEUGULAIIOK 

The repeal of Certificate of Need legislation W&S based on the 
premise that the free market could more efficiently control health care 
costs than could regulation. Some argued that free market forces were 
not in place in areas of the health care market. In order to establish 
price competition, aeveral important changes in the environment were 
proposed in A Prescription for Health Care Costs in Utah. These included 
establishing health insurance plans with "a financial incentive to 
consider costs at the time health care is purchased," and making 
information about the cost and quality of health care available to 
consumers. 

It vas hoped that the free market forces already in place would be 
sufficient to deter overinvestment once the control of certificate of 
need vas lifted. Eatablishing price competition vas expected not only to 
control health care costs but also to increase efficiency in the market. 
Copayments and deductibles vere to be introduced into third party 
reimbursement to malee consumers more aware of the cost of care. As 
consumers became more cOll8cious of the cost of their health care, they 
vere expected to vant to become more informed before making choices. The 
Utah Health Cost Management Foundation (a coalition of business and 
industry) and the Utah Department of Health vere directed to publish 
information on health care cost trends in the early years, and 
information about the relative quality of health care 80ld by individual 
and institutional providers in the later years. 

Since the termination of CON, overbuilding has not been a problem in 
the area of intermediate care facilities for the mentally retarded, where 
there have been additions of only a fev beds; or for general acute care 
hospitals. No nev acute care hospitals have been built since the repeal 
of CON. Wbe the influx of providers and nev beds are most rominent is 
!!L-the.. area of free-stan ng psyc atric hosp ta18. Since January 1, 
1985, e~t neY-ir~e=standin&-P8.Y~hiatrlc hospitals have been built in 
theJ..tat.eJ.o.r a total of 550 new licensed ~s. The majority of these 
beds vere built along the Wasatch Front. Although one or two psychiatric 
hospitals may have actually been needed, it is generally thought that 
ther~~8_~~ a aubstantial excess of such beds. Occupancy rates are low 
for most of tJ1ese facilities. At the time of this report, Medicaid was 
not reimbursing for psychiatric care provided in free-standing 
facilities. However, the pressure for Medicaid to cover care in this 
setting vas mounting. 

Prior to the demise of CON in 1984, few new nursing home beds had 
been approved by the review agency. Virtually no beds vere approved 
between 1979 and 1983. From January, 1983 through December 31, 1984, 99 
additional beds vere approved. In 1985 there were 159 new geriatric 
nursing home beds built. There vere also 129 beds converted to geriatric 

! 
use, but 27 beds were lost for a net increase of 261 beds. The growth 
escalated . in 1986. In that year, 635 new beds vere built, and 31 
hospital beds were converted to "transitional" care, although 22 beds 
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were lost or converted, for a net increase of 644 beds. The year 1987 
shoved similar growth with 615 new licensed geriatric beds, although 30 
beds were lost. for a net inc,rease of ·585 bed's. The expansion" may be 
8lowing now. In. the first six months of 1988 were additions of 19 new 
beds, and the conversion of 14 hospital beds to transitional care. In 
1988, 42 beds that were geriatric care beds were converted to other use, 
and 53 beds are no longer licensed, for a net decrease of 62 beds. 
However, plans have been 8ubmi tted to the Bureau of FadIi ty Licensure 
for 324 new beds, 120 of which are currently under construction. As of 
May_I, 1988, there were 1,721 empty SNF or ICF beds in the Staye. 

Utah has a lower long term care bed to population ratio than most 
other states. It also has a smaller proportion of the elderly population 
residing in institutions. Nationally, 5 percent of the elderly over age 
65 reside in nursing homes, while in Utah the figure is only 3.5 
percent. If potential investors look only at the absolute number of beds 
instead of historical utilization and current occupancy rates, Utah may 
still be perceived as an attractive market. There is the danger of an 
explosion of long term care beds in the next several years if there are 
no steps taken to restrict growth. An indication that there are more 
beds than needed is the declining occupancy rate of the nursing homes as 
a whole. Statewide average occupancy rates, which were running around_ 90 
percent in 1983, were 75 percent in June, 1988, --
-- ----

t 
The increase in beds in the above areas demonstrate that .the market 

was not successful at luarding against excess capacity and overbuilding. 
The long term care area of the health care market has several features 
which distinguish it from a competitive market. 

I 
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v.. lWlJCEI CQRDITIOftS or THE LONG DRK CAn IIroUSIRY 

~. In Utah the market for long ·term care is not a competitive market, 
but a monopsony. The Medicaid program ia the principal buyer. In May, 
1988, Medicaid supported 67 percent of the ·ICF/SNF and 97 percent of 
ICF/MR patients in the State. As the principal buyer, Medicaid does not 
have free access to the competitive market. Medicaid pays all certified 
providers according to a predetermined formula based on historical 
property coats and levels of care. Providers currently do not bid for 
the provision of aervices and Medicaid does not contract for only the 
number of needed beds. In addition, there is an almost complete lack of 
price sensitivity in the market. 

Medicaid reimburses nursing homes on a flat rAte schedule. Since 
the introduction of the flat rate in 1982, there has been only a 4.2 
percent average annual increase in the reimbursement rate. Included in 
the schedule are differentials for historical property costs, return on 
equity (frozen at the 1981 level), and Varying levels of care. 
Otherwise, all facilities receive the same reimbursement for Medicaid 
patients. There is no leeway for nursing homes to raise the price for 
Medicaid patients and no incentive to charee less than what Medicaid 
pays. Medicare will cover 80me skilled nursing care, but only makes up 2 
percent of nursing home reimbursement nationally. Private insurance 
accounts for less than 1 percent of national nursing home expenditures. 
Out-of-pocket payment from individuals and their families comprises the 
balance of nursing home reimbursement. Most nursing homes do charge 
private ·patients higher rates than Medicaid patients. 

Medicaid in Utah does not charge patients copayments or otherwise 
have them ahare the cost of care once they are eligible for coverage. 
Therefore, patients are not sensitive to the coat of care, and price does 
nothing to deter unnecessary utiliZation. A preadmission screening 
program Is in place to make certain that individuals receiving care truly 
need it. There are no incentives for patients to shop for care on the 
basis of cost, nor is there objective information published on the 
quality of care provided in any given institution •. the Federal Health 
Care Financing Administration (HCFA) will soon publish results from 
Medicare/Medicaid nursing facility survey reports, lilting deficiencies 
for individual nursing facilities. The seriousness of the deficiencies 
may not be clear to the average reader, however. In addition, the 
nursing home industry maintains that the survey results are subjective 
and inconaiatent. 

Private pay patients are more sensitive to price, yet they represent 
only a small aegment of the market. In addition, private pay patients 
may become Medicaid patients when their assets are diminished. Once they 
begin spending down their ... ets, it makes little difference what the 
facility coats, becau.e the patient's share will be the .ame regardless 
of cost. Thus, there ar~: no rewards built into the system for cost 
conscious behavior on the part of the consumer. The principal buyer pays 
a flat rate to all facilities, and long term care facilities must accept 
the rate Medicaid paysjlor choo.e not to accept Medicaid patients at all. 
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Vi. msumnOIW, UctQES 

-5everal factors are {ncr'easing 'the ope'ratihg coats for nursing 
homes: demands for higher wages caused by the nurse ahortage, past and 
future increases in staffing requirements, and patients with heavier care 
needs. Since the repeal of Certificate of Need, the average census has 
declined from 89.8 percent in 1983, to 75.21 percent in May, 1988. 
Excluding the State Training School, the average ICF/MR census was 88.78 
percent in 1988. Per unit costa increase with declining occupancy. 
Fixed costs, such as housekeeping, mortgage payments, and equipment, 
remain constant regardless of occupancy. Semifixed costs such as nursing 
salariea will remain constant within a certain operating range due to 
staffing requirements. As occupancy declines, these costs must be spread 
over a smaller number of patients. 

The number of people entering nursing hO~~1 in Utah has been growing 
at a steady rate of one to two percent per year, liml ted in part by a 
very effective preadmission screening program. All Medicaid patients, 
and all patients who are expected to apply for Medicaid eligibUIty 
within 90 days, are required to undergo the Patient Assessment 
Evaluation. 

Historically, only 3.5 percent of the population over age 6S in Utah 
live in nursing homes compared with 5 percent nationally. Factors 
associated with nursing home placement include extreme old age, living 
alone, lack of informal support from relatives or friends, the 
availability of community services, and difficulty with the activities of 
daily living. The lower percentage of Utah elderly in institutions could 
be due to a number of these factors or other influences. 

Utah also has a lower number of beds .per 1,000 population than the 
national average. This low bed to population ratio is appealing to 
investors, and may be an important factor attracting individuals and 
corporations to this area to build new nursing homes. There fs a 
potential explosion of long term care beds from investors who view this 
as a lucrative potential market. As more beds are built, industry wide 
occupancy cieclines, there is preasure to fill the empty beds. This 
strains the preadmission screening program which is working to make sure 
only appropriate placements are made. Based on the national average of 5 
percent, Utah seems to have a shortage of long term care beds. However, 
if the Utah average is used, a different picture emerges. Using the 
historical average of 3.5 percent of the population over age 65 in Utah 
in nursina homes, 1980 cenaus data projected forward, and a target 
occupancy rate of 90%, it is projected that 6,060 SRF and ICF beds are 
needed in 1988. This will increase to 6,488 in 1990 and 7,337 in 1995. 
In June, 1988, there were 6,784 total licensed leriatric nursing care 
beds in the State--an excels of 724 beds. There were 324 additional beds 
in planning stales. If these beds are the only additional beds built, 
and the others remain, a surplus of beds wiil exist until 1994. See 
Appendix 2. / 

/ , 
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toomina on the horizon is another potential threat of bed 
expansion. Ita .ource h the. d&nif!cant number- of free-standing 
paythlatric hospital. built following the repeal of Certificate of Need 
here. All but one of these hospitals have a very low patient census and 
are experiencina financial difficulties. They were all built to nursing 
home specifications, ao there is a potential for 496 beds in psychhtric 
hospi tals to be converted quickly to provide long term care. Hospi tals 
are also exploring the possibility of converting areas to long-term care 
to ease their occupancy problems. Two hospitals have already converted 
wings to "transitional care." Hospitals can more easily channel patients 
with subacute needs into their own winas rather than into nursing homes 
for skilled nursing care. Hospitals would then be creaming off the more 
lucrative Medicare patienta, leavina nursing homes less revenue to cover 
operatina costs. 

Another issue affectina the long term care industry is the nurse 
shortage. In an effort to attract 1I0re nurses, "hospitals, nursina 
homes, and other employers have increased startina salaries and initiated 
incentives to attract nurses."3 The aituation haa a 1D0re aevere impact 
on nursina homea than on hoapitala because nurs!!s typically are not 
trained to provide long term care and lac:lt experience in the lons term 
care settins. In addition, the wages and benefits lona term care 
institutiona are able to offer are lower than those paid by hospitals. 
"Be,latered nuraes (iNs) earn an average of 35 percent less in nursing 
homes than in hospitals."4 

Preliminary results from .the 1987-88 Utah le,istered Nurses' 
Licensure survey of 2,000 INa who vere eli,ible for rel1censure but 
choae not to retain their Utah license, approximately 200 chose to vork 
1n a field other than nursinc and 900 vorked as iNs, but not in Utah. It 
la eatimated that 78 percent of licensed Utah nurses are workins as 
nurses in the State. Fev nurses are inactive in the work force. The 
national unemployment rate for nursina is below one percent. 

The nurse abort",e cauaes concern about the care an institution is 
able to provide. Accordina to the American Health Care Association, "The 
nurse aborta,e 1s clearly hal1cUcappina our abili ty to provide quaU ty 
care."5 By October 1, 1990, faciUties' will be required by the federal 
lovernment to have at least ol1e regiatered nurse on duty 8 hours per day, 
7 days per week, and at least one licensed nurae on duty 24 hours per 
day, 7 days per veek. Theae requirements passed by Congress vill further 
exacerbate the nurse ahorta,e. 

3Diane Blake, "Nurse Shortage Haa Broad Implications," 
Pro Ie Rata, 10 Bo. 2. (Karch/April 1988). 

4American Health Care A.sociation, . Issue laper, 
Restrictions on Labor Coats for Bursina Staff" 
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Because of high turnover, there is no longer a atable, constant work 
force providing care t.o the elderly .and chronically ill individuals in 
nurst~ . fadUties~· Especially when the patient 11 confused or' 
disoriented, familiar faces and a set routine can be comforting. 
S tabUi ty of the staff 11 a necessary component to high qual1 ty care, 
which declines sharply with excessive turnover. In addition, nurses are 
leaving positions just when they have completed the training process. 
"High turnover among workers and ,rowing use of temporary employees have 
affected patients, too."6 Th1l disrupts the continui ty of care 
patients receive. 

According to some Utah nursing home administrators, there is also a 
shortage of qualified nurses' aides. This is a view shared by Congress 
which included in 1987 legislation a provision that nurses' aides must be 
certified and a registry eatabl1sHd. This is likely to make it more 
difficult for facilities to locate and hire aides, even though Medicaid 
will be required to cover the cost of implementina this policy. If 
Congress raises the minimum wage, this will have an even stronger impact 
on long term care institutions. Not only will it be expensive to pay 
aides more, but there is a ripple effect. Wages for other staff members 
will also have to be increased. This may exert extreme financial 
pressure on nursing homes. This problem is further exacerbated by the 
decline in the population age ,roup (17-25) which typically fills these 
positions. 

The characteristics of the patients are also chanaing. The typical 
nursina home resident is becoming older' and needs more care. In the 
past, nurses had only a few patients with heavy care needs and could 
concentrate their time with these patients. Today, heavier care needs, in 
both hospitals and nursina homes, cause nurses to spread their care more 
thinly among a ,roup of very elderly or ill patients. 

The new beds built in Utah since 1983 have aurpassed the current 
demand for care, resultina in declinina occupancy rates. This increases 
the per patient per day coat of care. Nursing homes are competing with 
each other .to staff facilities with nurses and nurses aides. This 
competition will intensify aa the new federal ataffina requirements are 
implemented. 

A 1986 report on the profitability of nursina homes showed that on 
average reported revenue was in en!!ss of costs. Exact data on nursing 
home profitability alnce then is not avaUable. However, according to 
Dennis McFall, President of the Utah Health Care Association; 12 
facilities have filed for Chapter 11 bankruptcies in 1988. 

The declinina financial viability of nuralna homes and the 
increasing number of empty beds put financial preasure on the Medicaid 

/'" 
6J1Ult rreudenheim, "Nuraina Homes race Preasures that Imperil Care 

for Elderly." lew York Times Saturday, May 28, 1988. 
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program. There will be a greater push by the homes to increase the 

- reimburst.ment rate paid and to allow more people to enter- nursing homes I 
to f1'l1 the empty beds ~ I 

However, the Medicaid budget and the -State budget are limited. I 
Unless more fundine becomes available, increasine expenditures in one 
area force cutbacks to be made in other areas. If Medicaid expenditures 
on lone term care are not controlled, the number of individuals served or I 
the number of services provided by the Medicaid program will have to be 
reduced. 

An even more serious concern lies in the realm of quality of car~ I 
The elaerlY, Chionically, and mentally retarded peraons in nursine 
facilities often do not have the ability to defend themselves or to 
.afeguard their ri&hts. The care a facility provides just before it goes I 
1Dlder 1& likely to be of dubious quality. Even before reachin& that 
point, facilitiea may be cuttinc corner. in the area. of food, ataffing, 
vages, and benefiu. Theae c:han&es may be difficult to detect from the 
outaide, but may make an enormous difference to the individual eatlne the I~ 
food or relyinc on a ataff member. 

In addition, there ia the problem of relocating patients when a !'\II; 

facility cloaea. Thia ia very traumatic and destroya any adjustments or 
relatlonahips the patient has made. In amaller communitiea, the nurling 
home that closes may be the only one within 100 miles, so the patient is .1=,1' 

removed from friends and family. ~ 

The fiursinc Bome Profitability report noted that "a typical 
operation should maintain a floor of 80 percent occupancy" and i'~ 
recommended that "in order to maintain a' healthy industry, the State 
should monitor this atatua and, perhaps, take action to discourage new 
facilities from enterins the marketplace until levels are atabilized."' J 

Ii 
7peat Marviclt, Study of lfursins Home Profitability for the I , 

State'of Utah December, 1986. 
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VII. STAll sn.m;GIES 

The Medicaid prolr'am is administered differently by each state. 
Consequently, there is wide variation across prolrams. The percent of 
the Medicaid budget devoted to long term -care ranges from 26 to 65 
percent in the atates. In Utah, 31 percent of the Medicaid budget loes 
to long term care. Medicaid is the principal source of financing for 
institutional long term care, and long term care makes up the largest 
single component of the Utah Medicaid budget. Each state's program has 
evolved within a specific regulatory environment and has its own unique 
challenges, but every state is faced with the dilemma of striking an 
appropriate balance between cost, quality and access. 

States have approached the challenge of controlling the rate of 
growth of long term care expenditures in a number of different ways. One 
strategy is to restrict the number of beds available. This is based on 
the assumption that as the supply of beds increases there is increasing 
presaure to fill them (Roemer' slaw). Certificate of Need prolrams and 
moratoriums on construction are the primary methods used to restrict bed 
growth. States may also try to signal the industry to limit expansion by 
limiting the number of beds Medicaid will certify. If construction of 
facilities intended only for privately paying patients is Btill 
permitted, there is the potential that there will then be preasure on the 
state to allow the beds to later become Medicaid certified after they are 
built. 

States which have strong CON programs and have been' successful in 
controlling bed supply, tend to have hilh averale occupancy rates and 
concerns about access to care. Wben the average industry occupancy rate 
is at or above 9S percent, finding appropriate beds for patients can be 
difficult. Medicaid patients and patients with heavy care needs may 
suffer discrimination. In some states there are large backlogs of 
patients in hospitals awaiting nursing home placement. It costs a Ireat 
deal more to pay for hospital stays than to finance the more appropriate 
nursing home care. In IUch a "seller's market" the facility can 
essentially choose which patients to admit because beds are in short 
supply. Private pay patients and patients with li&hter care needs may be 
preferred. 

To tackle this problem, some states have implemented a case mix 
reimbursement system for Medicaid patients. Such a system provides 
higher reimbursement rates for patients with heavier care needs so 'there 
is an incentive to accept these patients. Other states enact laws 
designed to prevent Medicaid or heavy care patients from discrimination. 
In some states separate waiting lists for private pay patients and 
Medicaid patients are outlawed. In two etates there is an "equalization 
law." If a facility is certified for Medicaid, it cannot charge private 
patients more than it charges Medicaid patients. Thia elows down the 
"spend down" process. 'FacUities may, however, take only private pay 
patients and charge higher rates. 

I 
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Certificate of Need has been re ealed t 
o e~ restr cUve mec an sm, there has been 
long term care bed supply and a corresponding 

ecrease in occupancy. ow es ncrease t e per patient cost 
Q{ proyiQlDi care. An exception Is new Mexlto where low relmtiursement 
for capital expenditures and an imputed occupancy have kept overbuilding 
in check. Freezing the property reimbursement rate at the 1981 level in 
Utah, however, has not seemed to discourage growth. The result of 
overbuilding is incre.sed pressure to fill beds and to raise Medicaid 
rates. Just as in Utah, market forces have not come into play quickly 
following the repeal of CON in other states. 

In Arizona there vaa rapid long term cat'e facUi ty grovth 
immediately following the repeal of CON. According to Hazel Chandler, 
Arizona Department of Health Service., recently there have been four 
total bankruptciel in Ilunina homes, four facUities have eloled due to 
financial difficulties, and another four have been closed due to 
licensure difficulties (which ahe believee had their roots in financial 
difficulties). Occupancy ratea in Arizona have now increased. They were 
68 to 70 percent a year ago, and are now 80 to 82 percent. Ms. Chandler 
believes the rate viII reach 90 percent by this time next year and that 
the industry viII .tabilize. 

At the oppoaite extreme, Rew York haa a Tery formal, effective, CON 
program. The program va. ao effective, in fact, that aome argue there ia 
now an overall ahortage of long term care beds. The long term· care 
occupancy rate 18 over 95 percent. There la a backlog of hospitalized 
patients waiting for nursina home placement and 2,000 people are placed 
out-of-atate. Similarly, Revada, whieh haa retained CON, has an 
occupancy rate of 96 to 98 percent, and has aome patients placed in 
Utah. 

A moratorium may be aimed at controlling the arovth of Medicaid 
expenditures. In aome states auch a move ia used to restrict 
institutional growth whUe more emphasis is put on home and community 
baaed care. - For example, in Wiaconsin vhen • facili ty closes, funding 
goes to individual. being cared for in the community. 

A moratorium on construction or licensure is more effective than a 
Medicaid moratorium. In Minnesota, a Medicaid moratorium vent into 
effect in 1983. Betveen 1983 and 1985, 1,000 new beds vere built. In 
1985, a moratorium on licensed beds VAl put into place; aince. then 
Tirtually no new bed. have been built. In Wisconsin there vas a 
moratorium on construction from 1981-83. Row there is an absolute cap on 

. the number of long term care beds available. (The absolute number cannot 
increase beyond the 1983 level.) Wisconsin has seen a aradual reduction 
in the number of bed •• 

Texas haa • moratorium on Medicaid contracted beds. Issuing the 
moratorium seemed to create a panic mentality. There were several 
conditions undervhiCh facilities could be aranted an exception to the 

/ 
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moratorium: 1) adding ten new beds or ten percent of the total beds, 2) 
facilities granted CONs prior to Septembe·r I, 1985, 3) fa"cilities with 
capacity of less than 60 licensed beds, 4) if the applicant had a 
previous Medicaid contract, or 5) if an applicant had demonstrated 
"substantial commitment" which included expenditures of $25,000. The 
number of net approved beds under all of these exceptions totaled 
17,4321 There were 80 many exceptions granted, the moratorium was of 
little immediate use. Texas will not experience a "real" Medicaid 
moratorium until the loopholes are closed in 1989. Since the moratorium 
does not affect licensiDl, additional beds for private pay patients are 
still beiDl built. The Texas experience demonstrates that is important 
to limit the number of exceptions to as few as possible. 

/ 
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VIII. DIffiCULtIES WItH UllfSTATllfG CON 

While in place, the Certificate of Need program in Utah was 
successful in restricting the long term care bed supply. Between 1979 
and 1983, there was a net increase of only 20 acute care beds along the 
Wasatch Front, and virtually no new long term care beds were approved. 
In 1983 and 1984, 99 new long term care beds were constructed. these 
were allowed due to the adoption of a "modified flat rate" reimbursement 
system for nursing homes. 

CON programs that exist today vary widely by state and have 
differing goals and objectives as well as differing levels of power to 
make and enforce decisions. "Even after minimum Feder.l standards were 
enacted, there continued to be substantial variation among States in the 
Bcope of coverage, thresholds, review procedures, due process 
requirements and aanctions incorporated in their individual certificate 
of need programs ... 8 A major policy goal for auch a review program is 
controlling health care costa. Other goals include "preae"ing quality 
of medical care and preventing geographic and income related 
maldistribution of institutional health se"ices,"9 and to "reward and 
protect facilities that internally subsidize socially desirable but 
unprofitable lines of business such as indigent care."IO 

Since CON is a regulatory measure, 
be more successful in areas where 
inte"ention has a strong foundation. 
the case in the atate of Utah. 

it tends to have more aupport and 
the philosophy of government 

This has not tradi tionally been 

There are concerns with CON programs. Existing providers who 
already have a aubstantial market share may be able to away the decisions 
of the planning agencies and use the process to protect their own" 
investments. When major investments or new .ervices require review, the 
health facility or provider that ia awarded the certificate of need is 
virtually luaranteed a franchise. Thia may cause companies to submit 
"defensive proposala" for expansions or new services just to keep up 
with, or to hinder, pot~tial competitors. "Applications may be filed as 
a Ileans for preemptinc applications by competing inst! tutions when, in 
fact, the applicant ts not seriously interested in following through with 
the project."ll Such Iloves increase the cost to the aystem and 
lenathen the review procesa. 

8 U.S. DBHS, "Panel B. State CON Experience: Program Aims and 
Policy Iasues." CertifiCAte of Reed Program Reyiew February 1982, p. 9. 

9Stmpson, p. 1225. 

10Simpson, p. 1225. 

llAndrew F. Coburn, "Deregulating Entry Controls in Health Care: 
A Cautionary Rote," Presented at Main Health Care Association Symposium, 
"Competition 'Vs. Regulation" S~ptember 10-12, 1986. D(\:lGIT_.-....:7:-----
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Another difficulty is that regulatory agencies may not be able to 
- review thoroughly all projects, due to staffing and financial 
constraints. I'he program can be expensive and cumberaome for the state 
and fo.r the- appli"cant. Large, wealthy health care corporations can spend 
a considerable amount of money to prepare and defend requests • "A large 
and politically strong institution may easUy convince an understaffed 
and underfinanced CON agency not to incur costs required to develop a 
compelling refutation. Accordingly, the agency wUl adopt the path of 
least resistance, that is approval."12 Even if denied, those with the 
resources are able to zealously pursue the appeal process. In the case 
of competing applications, or batched proposals, the appeal process may 
drag on for years. This leaves smaller health care institutions, without 
the financial and time resources to wage a major legal battle, or groups 
lacking political clout at a disadvantage. 

At this time, memories of the earlier difficulties with the CON 
system are still fresh in Utah. The process vas becoming longer and more 
complex. It was generally perceived as effective in controlling bed 
supply but less effective in other areas. The term "Certificate of 
Need" stUl engenders the memory of a program disliked by uny, making it 
difficult to reestablish such a program. 

If a capital expenditure review program is to be reinstated in Utah 
in the future, it would have to be less cumbersome and expensive than the 
previous CON system. The criteria used to determine the number and 
location of beds would need to be explicit and fair. Once a decision, 
based on the bed need criteria, is made, there should be no provision for 
appeal of the decision, only appeals based on the procedures followed in 
the course of review. It would also have to be simplified so that it 
would not be too expensive for the state or for the applicant. 

Currently there are 12 states vith 'no capital review program in 
place: Arizona, California, Colorado, Idaho, [ana as , Louisiana, 
Minnesota, Bew Mexico, South Dakota, Texaa, Utah and Wyoming. Indiana 
dropped COB review for hospitals but retained the program for nursing 
homes. Texas currently has a moratorium on new Medicaid certified long 
term care. South Dakota implemented a moratorium on licensing new 
nursina home beds which coincided with the July 1, 1988, sunset date of 
CON. Louisiana had never had a CON program, but at the time of this 
writina a CON program had passed the House and Senate in Louisiana and 
was awaiting the Governor t a s i,na ture. The program would apply only to 
nursing homes. 

Beginning in 1983, the Utah Department of Health set forth a policy 
to promote price competition to control the health care market. It was 
estimated by most economiats that 6 to 11 years vould be needed to 

12David S. Sal1tever; and Thomas W •. Bice, 
Certificate of Need Con~rols on Hospital Investment." 
fund Quarterly/Health and Society (Spring 1976): 190. 
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establish the necessary mar:ket cond~ tiona. Before a cap! tal expenditure 
review program is reinstated, this "new policy should be civen time to 
work and its effectiveness in controll1na the market 8hould be 
evaluated. Once this has been done, it may be appropriate to reinstate 
capital review statewide, or in the areas where the market is not 
effective. The competitive policy should not be abandoned, however, 
until it has been liven a fair chance to develop. 

! 
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IX. SDATEGIES to BE IWUImD 

Any strategy to influen.::e current conditions should have the 
objective of controlling cost while assuring access and high quality care 
for Medicaid patients. 

The first option is aimply to do nothing. If the current pattern is 
extended into the future, a likely scenario is as follows: the number of 
long term care beds will continue to Irow, averale occupancy rates will 
continue to decline, per unit costs will continue to rise, some nursing 
homes will be forced out of business, patients will have to be relocated, 
and the quality of care will decline. Access to care for patients will 
probably continue to be very lood because nursing homes will need to fill 
empty beds. Empty beds may also allow Medicaid to provide only minimal 
increases in the flat rate. 

A aecond course is to inject competitive forces into the market to 
foster price competition. Medicaid could contract only for the number of 
beds needed and allow nursing homes to aubmit their best bids. If such a 
atratelY were to be followed, it would be extremely important to specify 
the minimum atandards of care required. This atrategy ahould serve as a 
silnal to the industry that Medicaid will not support continued Irowth. 

The third direction 18 to return to a relulatory measure, auch as 
COR or a moratorium, to check the unrestrained Irowth. This would allow 
time for the demand for beds to catch up to the supply. There are 
difficulties in reinstating a capital review prolram like COR. The 
Health Systems Alencies have been dismantled. Policy makers in Utah do 
not favor lovemment reBulation, and past experiences with COR have left 
negative perceptions of this prOlram. 

The most effective strategy to handle the situation in the long term 
care industry is to live the industry relief from the incessant 
construction while assessing the feasibility of price competition. The 
market, as sUlluted by the Peat Harwick a tudy , may need aome time to 
stabilize. . The firat step is to place a Departmental moratorium on new 
construction or converaion of beds until the next leaialative aession. 
During this period the Department could deaian a competitive bidding 
experiment. The experiment will take place in a limi ted area and only 
involve Medicaid patients newly. admitted to nuraing homes. It would be 
desicned to aee if price competition in the long term care market can 
control coat while aasuring access and high quality care for Medicaid 
patients. 

During the lelislative aession a moratorium on the construction of, 
or converaion to, skilled and intermediate care beds could be passed. A 
lelislative moratorium on construction and the competitive bidding 
project would 10 into effect at the aame time. The moratorium would 
restrict new facilities Irom entering the market to halt the decline of 
occupancy rates. 

I 
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Under the moratorium, only projects which had approved architectural 
plans ,,.t.n.d evidence, that they hliid funded construction contracts prior to 
the date of the. Department-initiated moratorium would be allowed to 
complete their projects under an exception to the moratorium. Nursing 
home beds proposed, built, or converted after that date would not be 
approved, licensed, or certified to care for 101li term care patients. 
This is to prevent corporations or individuals from "sUppilli in under 
the wire." 

The rural 8willi bed program, which originally allowed hospitals with 
50 or fewer beds to temporarily convert a few beds to provide 101li term 
care under Medicare, should be exempt from the moratorium. The program 
will be extended to include hospi tals wi th up to 100 beds. Further 
easing of the requirements for "swing beds" should be carefully watched, 
however. It is important to assess whether the program is extendilli to 
the point where "swilli beds" are substituting for nursing homes. If this 
happens, swing beds also should be included under the moratorium. 
Conversion of beds in general acute care hospi tals, psychiatric 
hospitals, and other specialty hospitals to provide 101li term care should 
be included under the moratorium. 

An integral portion of the plan is the implementation of a pilot 
project in competitive biddina. It may be necessary to apply to the 
federal government for a waiver of the freedom of choice requirement. 
This should be done as soon as possible. 

The Department of Health also needs to begin collectinc data on new 
admissions to nurainc homes, to determine how many beds for which to 
contract ini tially. The Department will want to contract wi th the top 
ranked bids baaed on quality of care and. price. The department will 
contract only for the number of beds needed in the area for the pilot 
project, so that the contractina providers will be assured of high 
occupancy rates. Currently the Department does not maintain records on 
the origin of new admissiona. Patients may be readmitted for a number of 
reasons, includinc excessive leave of absence, hospital atays, Change of 
ownership of the facility, and rollover to Medicaid coverale. There is 
currently no distinction made between admissions Which are actually 
readmissions, and admissions' of patients who are new to the system. 
These data viII be needed before the actual number of contract beds can 
be determined. A cons~rvative' estimate of the number of nev admissions 
by county should be made, based on the data collected. This information 
will then b~ available in time to send out the requests for proposals. 

The number of patients involved in the project should be large 
enough to aaaure hi&h occupancy rates for the facilities which 
successfully bid for the beds but not ao large that the facUities not 
participating in the project are affected dramatically. The fall in 
occupancy in nonparticipatinc homes ahould be halted by the effect of the 
moratorium and by allowin& some new Medicaid patients to be admitted. 
Nonparticipating facUities vill be able. to maintain current patients 
and also accept private patients, patients supported by Medicare, and 
patients not assigned to the demonstration project. 

I 
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The pilot project also needs to take place in an area with a 
reasonable number of facUities. If the .project were restricted to an" 
area with only a handful of nursing homes, certain homes would be aingled 
out for failure if their bids are not successful. Alarie enoulh number 
of nursing homes needs to be included so that the impact of the project 
will be to allow the nonparticipating facUities in the area of the 
project to retain current occupancy rates and to allow for occupancy to 
increase slowly over the next few years. A slow increase in occupancy 
should also occur in areas outside the pilot study. Facilities 
participating in the pilot study will increase their occupancy rates more 
quickly. A possible location for the pilot project would be Davis and 
Weber counties. Patients with a legal residence in these counties should 
be randomly assigned to either the demonstration project or a control 
group. A percentage of patients large enough to increase oecupancy in 
the number of top bidding facilities would then be assigned to the pilot 
project. Those not assigned could enter a facility of their choice. 

The freedom of choice waiver may not be needed if facilities which 
either do not bid or are not awarded a contract are allowed to 
participate at the awardee rate if they can assure the same level of 
quality. If this approach is chosen, it may be possible to include a 
greater percentage of new admissions in the project. 

Before the project and the legislative moratorium go into effect, 
the Department of Health would issue Requests for Proposals, based on the 
Maricopa County, Arizona, model, with modifications for the structure of 
the present system in Utah. Facilities which provide intermediate and 
skilled nursing care would be allowed to bid. Intermediate care 
facilities for the mentally retarded (providing care levels of IMR-I, 
IMR-2, and IMR-3) will be excluded from the pilot project. The levels of 
care to be bid on will be: SNF-2, ICF-l, and ICF-2. Facilities 
participatina in the project may aleo provide SNF-l level care, but it 
will 'be excluded from the demonstration and the payment wUl be 
individually negotiated as it has been in the past. 

Proposals should not be accepted from facUlties where there is a 
history of major and substantiated violationa of patient care standards, 
if this hiatory can be verified, nor from those institutions with very 
poor fac11i ty survey track records. The type and maximum number of 
deficiencies allowed in the last "two surveys will be specifIed to assure 
a level of hIgh quality care. For example, if a skilled facility has had 
deficiencies in two conditions of participation in the last two 8urveys, 
a decertification action or an intermediate sanction reported in the last 
two surveys, it will not be allowed to participate. Complaints should 
also be investigated, and an excessive number of substantiated complaints 
should also exclude providers from participatinc in the project. It is 
important to keep in mind that the project must be designed to encourage 
price competition at an acceptable leyel of gualitx. Bids received which 
are below what is reasonable to provide acceptable care should be 
rejected. 

/ 
- 21 -

EXH!BIT_.....:7:....-_­

Dr~TE .3 -3· R'I 
HB ,1 Lj4 



,-

Separate from the Department, a Ceiling Rate Committee should be 
established. This committee will be indepen~ent of the Depertmen,t of 
Health,- so that it is clear tha'i the Department is not setting rates for 
the project. The Committee members should include individuals with 
expertise on nursing home costs and accounting, but should not be 
affiliated with any nursing home. The committee will establish ceilings 
for reasonable charges for care. FaciH ties bidding below the ceilings 
should be given preference. 

The evaluation and selection of facilities by the Department should 
be final and not subject to review. The Department may reject any and 
all proposals submitted in response to the Request for Proposal. 
Contracts for those facilities successful in the bid will be finalized to 
coincide with the legislative moratorium. 

If the number of new patient admissions (not included in the 
exceptions) exceeds the number of beds available in contracting 
facilities, the Department will then complete contracts with a facUity 
or facilities ranked next according the quality and price guaranteed in 
their bids. 

The Department of Health will monitor each facility's compliance 
with and perfor.mance under the contract. Either ,party may terminate the 
contract with 90 days prior written notice. The Department will have the 
right to terminate the contract upon 24 hours notice if it deems that the 
health or welfare of a patient is endangered. ' 

When the project begins, all new admissions will be screened to see 
if the patients should be included in the project. Several categories of 
patients will be excluded: patients who had previously financed their 
care privately but now qualify for Medlcai~, patients who were Medicaid 
supported in a facility but had to be readmitted due to a hospital stay 
or an excessive leave of absence, and patients tranaferrina from one 
nursina facility into the ;!emonstration site. If the patient is to be 
included in the pUot proJect, she or he would be randomly assigned to 
the control or the experimental group. If a patient is assigned to the 
experimental group, she or he wUl be liven the choice of any of the 
facilities which were successful in their bids and have completed 
contracts with the Department. If asdaned to the control ,roup, the 
patient will be able to choose ,any facility certified by Medicaid. 

The preadmission screenina process and continued stay review 
currently required for all Medicaid patients wUl also be required for 
all patients in the project. Facili tiea outside the ,eographic area of 
the project and those which either did not bid or were not chosen to 
participate in the project will continue to be reimbursed under the 
Medicaid flat rate. 

The pilot project and the Iloratorium should be evaluated annually. 
I' The effect of the moratorium, its success in preventing construction, and 

its impact on access to care should be reviewed. If necessary, 
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amendments or revisions 8hould be propo8ed. The pilot project should be 
examined to determine if it is cost effect,ive for Me~i~aid, if high, 
quality eare standards are being maintained,and if acc'us to care for 
Medicaid patients has been safeguarded. Patients, families of patients, 
and advocates of patients in both the experimental and control ,roups 
should be surveyed about their perception of eare, and the results should 
be compared. Evaluations of care standards should be conducted by 'the 
Department. If necessary, changes in policies or procedures should be 
recommended. The impact of both moves on the Medicaid budget should also 
be assessed. 

After two years, both the demonstration and the moratorium should be 
examined to detenDine if market forces are in place. If so, the 
moratorium should be discontinued. The moratorium should remain in place 
if market forces are not yet present. Evidence that competitive forces 
are in place include: (1) the extension of competitive bidding to the 
entire Medicaid system, or (2) use of selective contracting or 
competitive bidding by another payor such as a carrier of private long 
tenD care insurance. 

If, at any time, average industry occupancy rates are at or above 92 
percent for three consecutive months, the moratorium should be removed. 
If the competitive forces fail to take root, the moratorium would have a 
sunset date in six years regardless of the prevailing market conditions. 
If the moratorium has successfully prevented building, by this time the 
projected demand for beds should have caught up with supply. 

If it is detenDined that the moratorium and competitive bidding 
project are to continue, the Department will a,ain submit Requests for 
Proposals. If a facility which participated in the first part of the 
project does not participate in the continuation, patients in the 
facUi ty vill be ,iven the choice to remain in that facility or to be 
relocated. If a patient chooses to remain in the facility, reimbursement 
will be made conaistent vith that for Medicaid patients not participating 
in the project. Periodically, patients in noncontracting facilities 
should be canvassed to detenDine if they would be interested in moving to 
a lower cost facility. The project should not be discontinued without 
also lifting the moratorium. Lifting of the moratorium, however, should 
not necessarily end the competitive biddins p4'oject. 

This demonstration viII foster the development of competitive 
forces. It includes a amall experimental group of facilities which 
receive contracts for new admissions, while retaining the traditi'onal 
ftedlc:aid payment .emaniam for the control ,roup. It also allows the 
projected need for long term care beds to catch up to the current 8upply 
through a moratorium on new construction. 

I 

I 
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x. lW!DlOR ADDIl'rOrw. mroWTIQIj 

No matter what strategy the Department follows, there is an 
increasing need for accurate information about the long term care 
environment to be collected, analyzed and made public. It is important 
to gather, maintain, and analyze demographic data. Projections of the 
number of long term care beds needed in the future should be made, based 
on historical utilization of .pec1f1c aroups. These projections should 
take into account the arowing proportion of the population over age 85, 
the number of elderly living alone, the chanaing aocial en.ironment (more 
women in the worle force which makes them less available to care for 
elderly relatives). The main factors which lead to institutionalization 
including a high level of functional disability and the loss or absence 
of informal support in the CIIIDIIluni ty such as spouses and children. 13 
The projections should be made availsble to the public and to potential 
developers after a moratorium is lifted. 

"l'he Depsrtment must auo collect information on' admissions to 
nursing homes, including patient origin and destination, previous nursing 
home and Medicaid utilization, and level of care. 

"l'he Department ot Health already collects information on occupancy 
ratea of nursing homea. This information, too, ahould be made available 
to potential developers. After the moratorium is lifted, the State 
ahould require any developer who wanta to build a new nursing home, 
increase or decrease bed capac! ty, or convert beds trom or to any long 
term care use, to aive written notice. Included should be a very brief 
description of the project (number of beds) and a cost estimate. This 
information should a180 be made available to the public. 

13Judith R. Lave, "Cost Containment Policies in Long-Term 
Care," Inquiry 22 (Spring, 1985): 11. 

/ 
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n. ADDItIOIIAL DCormtm.U'IOftS 

. An area of serious concern is the" nursing ahortage. It is 
increasing the cost of providing care, raising concerns about quality of 
care, and. increasing the stress on already overworked nurses. Such 
stress multiplies the burnout rate and makes the profession less 
attractive to potential nurses, further exacerbating the shortage.' In 
confronting this haue, there are leveral area a where improvements are 
needed: the image of the nursing profession, opport'lmi ties for 
advancement, working conditions, recognition for achievement, and 
relationships with administrators and physicians. Overcoming these 
difficul ties loes beyond the scope of this paper. However, encouraging 
projects between nursing schools and nursing hOlies may help to ease the 
difficulty of long term care facilities in attracting nurses. In 
addition, Utah is the only Itate in the nation where the applicants to 
nursing Ichool exceed the number of Ilots available. Increasing f'lmding 
to nursing schools and providing incentives to increase enrollment are 
important first steps toward a long range lolution. 

Even though the Medicaid prolram is likely to remain the dominant 
buyer of long term care services in the future, the State Ihould stUI 
support the development of private financing alternatives. Rationally, 
approximately 20 percent of all elderly will be in nursing homes for lome 
period of time. Since the risk of needing long term care is spread 
evenly over the population, it is logical to pool the risks of needing 
such care through the ule of long term care insurance. 

Private long term care insurance would allow individuals to 
contribute a small amo'lmt over time to protect themselves alainst the 
eventuality of needing long term care. AvaUability of such insurance 
could slow the rate of increase in Ipending on long term care by 
Medicaid. In order to make purchaling long term care insurance 
attractive, the Itate llUat first educate residents of Utah about the' 
potential need for long term care. Many people still believe that 
Medicare, Medigap, or private insurance will cover the cosu of a long 
term nursing hOlle atay. In reality, these aourcea acco'lmt for less than 
three percent of the payment for long term care! People must alao be 
encouraged to purchase policies at a young ale, ao the policies will be 
affordable. Objective consumer information about available long term 
care policies IlUSt then be made public. Some long term care policies now 
available are fixed in both premiums and payout. Although a payout 
rate of $35 a day may help to cover the cost of a nursing home stay in 
1988, when the typical individual would need the coverale in the' year 
2010, when the daUy charge could have increased to $450. 14 Such a 
benefit does little to cover the future cost of.care. The State ahould 

14:rimothy M. Smeeding, and LaV~e Straub. "Financing 
ietiree Health Care: Who Pays What and Wben7" Prepared for the 
Southern Bconomic Association Heetings, Kew Orleans: Rovember 1986. 

- 25 - EXH!BIT_-!.7~ __ -

D/\TE3".1, fq 
HB 3'fd 



-'-, .. 

sponsor an educational campaign hi&hlighting the potential need for long 
term care, the lack of financing by other payors, and the factors to 

- consider in purchasing long term ca.r~e 11l4urance policies. 
' .. 

Innovative ways to provide and finance long term care will be needed 
for the State to cope with the challenges qf an aging population. Ne .... 
ideas and demonstration programs should be investigated. Currently there 
are demonstration projects undervay to test the innovative idea of a 
Social Health Maintenance Organization (S/HMO). It is worth .... hile to 
investigate developing such a program in the state of Utah. All aged, 
blind, and disabled Medicaid recipients could be enrolled in such a 
program. S/HMOs would take responsibility for acute, home health, 
nursing home, and other 80cial and medical 8ervices. The S/HMO would be 
paid on a capitation basis. A8 an HMO it may be able to establish 
contracts with hospitals and nursing homes to purchase care at a 
discount. The 8uccess or failure of the demonstration projects in other 
atates should be monitored. There are several obstacles to be overcome 
in establishing 8uch a program which makes it a long range solution. 

/ 
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We, the undersigned, do hereby support the passage of SB yUJ - the Certificate ot 
Need (CON) compromise bill introduced by Senator Williams at the request of the 
Montana Hospital Association. This bill recommends the elimination of CON regulation 
for hospitals only. 
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We, the undersigned, do hereby support the passage of SB ,~o - the Certifi.c:ate of 
Need (CON) compromise bill introduced by Senator Williams at the request of the 
Montana Hospita', Association. Thi s bi 11 reconmends the el imination of CON regulation 
for hospilals on1l. 
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We, the undersigned, do hereby support the passage of SB 3'1<J - the Certificate of 
Need (CON) compromise bi11 introduced by Senator Wi11iams at the requ~st of the 
Montana Hospital Association. This bill reconmends the elimination of CON regulation 
for hosgitals onll. 
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\~e, the undersigned, do hereby support the passage of S8 .'{<fO - the Certificate of 
Need (CON) compromise bill introduced by Senator Williams at the request of the 
Montana Hospital Association. This bill recommends the elimination of CON regulation 
for hospitals only. 
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We, the undersigned, do hereby support the passage of SB .3YcJ - the Certificate of 
Need (CON) compromise bill introduced by Senator Williams at the request of the 
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We, the undersigned, do hereby support the passage of S8 3«0 - the Certificate of 
Need (CON) compromise bill introduced by Senator Williams at the request of the 
Montana Hospital Association. This bill recommends the elimination of CON regulation 
for hospitals onll. 
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We, the undersigned, do hereby support the passage of SB~~(J- the Cert'ificate of 
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Montana Hospita'i Association. This bill reco!TlTlends the elimination of CON reguration 
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\-ie, the undersigned, do hereby support the passage of SB 3'-10 - the Certificate of 
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We. the undersigned, do hereby support the passage of S8 ;j,,-/() - the Certificate of 
Need (CON) compromise bill introduced by Senator ~Jilliams at the request of the 
j·1ontana Hospita"1 Association. This bill reconmends the elimination of CON r"f_..:~atlon 
for hospitals only. 
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~·Je, the undersigned, do hereby support the passage of SB 3'!t' - the Certificate of 
Need (CON) compromise bill introduced by Senator Williams at the request of the 
Montana Hospita-l Association. This bill reconmends the elimination of CON regulation 
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We, the undersigned, do hereby support the passage of S8 ~fO - the Certificate of 
Need (CON) compromise bill introduced by Senator Williams at the request of the 
Montana Hospita" Association. This bill recommends the elimination of CON requlatior. 
for hospitals_only. 
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We, the undersigned, do hereby support the passage of SB 3'-fO - the Certifictlte of 
Need (CON) compromise bill introduced by Senator ~Jilliams at the request of rIJe 
~1ontana Hospita'j Association. This bill recommends the elimination of CON requiation 
for hos~itals only. 
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We, the undersigned, do hereby support the passage of S8 3'{o - the Certifticate of 
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SIGNATURE PRINTED NAME ADDRESS 
:1 '/ 

!~l-.:.;,~.v' rl '<..-<. .~'1:.' -z.. :"L&"VI 

,(.-; .:2.. 7' ''l::,JLZ-'77V?l'' .. ;,/ 
.. l 

~.J.,.. t < .;.~=&: n· ........ 
, 

t 

fJE-~~-c~~~6~~~ __ ~O~d+~~h~kda~n~Q~L~O~/L-~h~~~J~~~t~/~,~~~_ 
_ (I I cA-d'J·i? / .IU .J . '). ~ •. 3 X, .! £!: kl .':3 /~ Ii Q . ( 1;·-J-r~~ /l (f /-t1 ~ ,t.l /1- l/ II /1: .v ---" -~.L --' _ 

d ;); (~, ,\ orJei{:oUb{!- f)tL 
.! 

- ~ 

~ 

. 

/ 
( 

/ EXI-llt:!!T -, 

DATE 

1=18 



)-

PETIT lOtI I 
I 

We, the undersigned, do hereby support the passage of SB 3,/0 - the Certificate of 
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\~e, the undersigned, do hereby support the passage of SB 5'10 - the Certific:.:~ of 
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We, the undersigned~ do hereby support the passage of SB 3£/L) - the CertificJte of 
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We, the undersigned, do hereby support the passage of SB ~~O - the Certificate of 
Need (CON) compromise bill introduced by Senator Williams at the request of the 
Montana Hospita', Association. This bill recommends the elimination of CON regulation 
for hosQitals only. 
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We, the undersigned, do hereby support the passage of SBi It: - the Certificate of 
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We, the undersigned, do hereby support the passage of SB . ~ - the Certi ficate of 
Need (CON) compromise bill introduced by Senator Willian.; at the request of the 
Montana Hospita'l Association. This bill recorrrnends the eiimination of CON regulation 
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;'1ontana Hospital Association. This bill recommends the elimination of CON ~caulation 
for hosQitals only. 
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MONTANA WOMEN'S LOBBYIST 
FUND 

P.o. Box 1099 Helena, f\lT 59624 406/449-7917 

Testimony in Support of SB 124 
Before House Human Services Committee 

March 3, 1989 

Madame Chairwomen and members of the committee, 

My name is Sandy Hale and I appear on behalf of the Montana 
Women's Lobby in support of SB 124. 

Montana Women's Lobby endorses measures to prevent the human 
and economic loss relating to AIDS. We support the adoption of a 
strong and comprehensive s~ate-Ievel AIDS policy including: 

1. Provision for adequate resources and funding for prevention, 
education and direct care; 

2. Opposition to mandatory testing; 

3. Provisions for informed consent, adequate counseling and 
confidentiality in conjunction with HIV antibody testing; and 

4. Protection for infected and high risk individuals from 
discrimination. 

By prohibiting HIV-related condition discrimination in health care 
facilities, we are taking one step to assure that those who desperately 
need care, will not be shut out, because of fear, ignorance or a 
misguided sense of invulnerability. 

Like it or not, the people that will be protected by this bill are 
not strangers, but our sons and daughters, our uncles and aunts, our 
brothers and sisters. They are the people who need to be close to 
caring families and support systems as they struggle to survive in the 
face of a momentarily insurmountable disease. We must voice our 
intolerance of discriminatory practices against AIDS victims, whether 
in workplace, our schools or the admissions office of a health care 
facility. 

Montana Women's Lobby applauds Senator Hager's sponsorship 
of S B 1 24 and u r g e sa" d 0 pas s" r e com men d a t ion fro m t his com mit t e·e • 
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House Committe on Human Services and Aging 
Testimony of Anne L. MacIntyre, Administrator 

Human Rights Division 
In support of Senate Bill 124 

I support Senate Bill 124 but would like to propose some 

amendments. 

Title 49 of the Montana Code already has provisions which 

prohibit discrimination on the basis of handicap in employment, 

housing, public accommodations, education, financing and credit 

transactions, and government services. The Human Rights Division 

has taken the position that these laws prohibit discrimination 

against someone who has an HIV-related condition. This 

interpretation is similar to the position taken by the federal 

courts and agencies in interpreting federal handicap laws. I am 

concerned that if the legislature carves out one area, such as 

health care facilities, to say that providers cannot discriminate 

on the basis of an HIV-related condition, it could open the door 

to an argument that the existing discrimination laws do not 

protect persons with HIV-related conditions. 

The amendments I have prepared would clarify that any HIV-related 

condition is considered to be a handicap for purposes of the 

Human Rights Act (Title 49, chapter 2, MCA) , which is the most 

comprehensive state lpw prohibiting employment discrimination. 
/ 

This would provide for a consistent approach between state and 

federal law. The ;amendments also have the advantage of making 
I 

sure an enforcement mechanism exists so that persons wilh HIV-
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related conditions can file complaints with the Human Rights 

Commission if they are denied admittance to a health care 

facility. This would be the case because a health care facility 

would be considered a "public accommodation" for purposes of §49-

2-101(17), MCA. Under the bill as it presently exists, the only 

enforcement mechanism would be for the Health Department to seek 

an injunction. 

I 

/ , 
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Amendments to Senate Bill 124 
Third reading copy 

Requested by Human Rights Division 

Prepared by Anne L. MacIntyre 
March 3, 1989 

1. page 1, line 7. 
Following: "HIV-RELATED CONDITION;" 
Insert: "ESTABLISHING THAT AIDS AND OTHER HIV-RELATED 

CONDITIONS ARE CONSIDERED TO BE PHYSICAL HANDICAPS 
FOR PURPOSES OF DISCRIMINATION LAW; II 

2. Page 1, line 12. 
Following: IIfacility" 
Insert: II, including admissions, II 

3. Page 1, lines 16 through 18. 
Strike: Subsection (a) in its entirety 
Insert: " (a) For the purposes of subsection (1) and the 

laws prohibiting discrimination set forth in Title 
49, an HIV-related condition is considered to be a 
physical handicap." 

I 
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Amendments to Senate Bill No. 129 
Third Reading Copy 

1. Page 27, line 4. 
Following: line 3 

For the Committee on 

Prepared by Greg Petesch 
February 21, 1989 

Insert: "NEW SECTION. Section 18. 
and SB 70 are both passed and 
4-204, MCA in SB 70 is void." 

Coordination. If [this act] 
approved, the amendment to 40-

Renumber: subsequent sections 

I 

I 
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~tation of 
ChurcOes MONTANA RELIGIOUS LEGISLATIVE COALITION • P.O. Box 745· Helena, MT 59624 

.. 

.. 
IORKING TOGETHER: 

ill 
American Baptist Churches 

01 !he Northwest 

Christian Churches 
01 Montana 

(Disciples 01 Christ) 

Episcopal Church 
Diocese of Montana .. 
Evangelical Lutheran 

.. Church in America 
Montana Synod 

-ilyterian Church (U. S. A) 
Glacier Presbytery 

.. 
asbyterian Church (U. S. A) 
Yellowstone Presbytery .. 
. ,oman Catholic Diocese 
"I Great Falls - Billings -,'man Catholic Diocese 

01 Helena 

United Church 
01 Christ 

.. Ml-N. Wyo. ConI. 

. :Ied Methodist Church 
":Iowstone Conference 

.. 

March 3, 1989 

CHAIRWOMAN HANSEN AND THE HOUSE HUMAN SERVICES 
COMMITTEE: 

I am Mignon Waterman of Helena and I represent the Montana 
Association of Churches. 

We support the concept embodied in SB129 that parents, 
mother and father alike, should assume financial responsibility 
for their children. It is only through strict child 
support decr~es and enforcement that adequate child 
support can be ensured. 

Once again, we believe recommendations like this will 
help reduce public assistance costs in Montana while 
not adversely hurting Montana's low income individuals. 

We support the concept of SBl29. 

/ 
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S"n!'ite Bi 11 129 
House Human Services Committee 
March 3, 1989 
LWVM Contact: Chris Deveny, 

442-2617 

Madam Chair, members of the committee, my name is Christine 
Deveny, here today representing the League of Women Voters of 
Montana, and here to support Senate Bill 129. 

In keeping with its historic involvement with the issue of 
child welfare, the National League of Women Voters recently 
completed an extensive study of the unmet needs of our nation. 
The study draws attention to the fact that only one-third of all 
single mothers receive the full amount of their court-awarded 
child support. In many cases that child support payment could be 
the major financial resource that keeps households headed by 
single parents from needing AFDC payments to meet basic living 
needs. Those households with limited financial re~ources are the 
ones who most need dependable, regular child support payments to 
enable them tO,be self-sufficient without relying on AFDC 
payments. 

The provision of Senate Bill 129 requiring automatic 
withholding of child support payments is a positive step toward 
ensuring that non-custodial parents meet their financial 
responsibilities toward the support of their dependant children. 
Assurances that adequate child support payments ,will be made on a 
regular schedule should reduce the number of households that need 
AFDC assistance. 

The League strongly supports the changes in Section 1 
subsection 2 that call for the courts to consider the child's 
medical needs and day care costs when setting child support 
payment amounts. The cost of quality child care and medical 
expenses can be a significant porportion of the overall amount 
needed to provide for a child, and must be con~idered when 
setting child support payments. 

The League of Women Voters urges the committee to give a "do 
pass" recommendation to Senate Bill 129. Thank you. 

/ 
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SECTION 1. Section 40-4-204, MCA, is amended to read: 

40-4-204. Child support orders to address health 

insurance warning of withholding procedures. (1) In a 

proceeding for dissolution of marriage, legal separation, 

maintenance, or child support, the court may order either or both 

parents owing a duty of support to a child to pay an amount 

reasonable o~ necessary for ),is 3upport without regard to marital 

misconduct, after considering all relevant factors including: 

(a) the financial resources of the child; 

(b) the financial resources of the custodial parent; 

(c) the standard of living the child would have enjoyed 

had the marriage not been dissolved; 

(d) the physical and emotional condition of the child and 

his educational needs; 

(e) the financial resources and needs of the noncustodial 

parent; and 

(f) the medical or health insurance needs of the child as 

required under subsection (3) and the financial ability of the 

parent to provide such insurance; and 

iglJ f7 for the purposes of determi.ning a minimum amount 

for support, the amount received by children under the AFDC 

program,-as d~fined in 53-2-702. 

(2) If the court does not order a parent ewing a duty of 

support to a child to pay any amount for the child's support, the 

court shall state the reasons for not ordering chil~ support. 

(3) Each district court judgment, decree, or order 

establishing a final child support obligation under this title 

and each modification of a final order for child support must 

include a provision addressing health insurance coverage in the 

following cases; 

(a) If either party has available through an employer .or 

other organization health insurance coverage for the child or 
I 

children for which the premium is partially or entirely paid by 

the employer or organization, the judgment, decree, or order may 

contain a provision requiring that coverage for the child or 
i 
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children be continued or obtained. 

(b) In the event that health insurance required in a , 
child support judgment, decree, or order becomes unavailable to 

the party who is to provide it through loss or change of 

employment or otherwise, that party must, in the absence of an 

agreement to the contrary, obtain comparable insurance or request 

that the court modify the cequirement. 

(c) All temporary child support orders ~ust contain a 

provision requiring the party who has health insurance in effect 

for the child or children of the parties to continue the 

insurance coverage pending final disposition of the case. 

Cd) The parties may by written agreement provide for the 

health care coverage required by this section, subject to the 

approval of the court. 

(e) Unless otherwise provided in the decree, the health 

care coverage required by this section is in addition to and not 

in substitution, in whole or in part, for the child support 

obligation. 

(f) If the department of revenue is enforcing a support 

order for a child pursuant to Title IV-D of the Social Security 

Act, upon notice by the department, the. non-custodial parent 

shall obtain and maintain health insurance coverage as provided 

in this subsection. Such insurance must be provided even though 

it may reduce the amount of the child support obligation 

determinable under this section, or have the effect of reducing 

the non-custodial parent's ability to pay the child support as 

ordered. Unless the noncustodial parent is already required to 

provide insurance coverage by court order, this insurance is in 

addition to: 

(i) Any order requiring a parent to maintain insurance; 

(ii) Any agreement that the other parent will maintain 

insurance; or 

(iii) Any failure of the decree, order or modification to 
I 

require insurance coverage. 

the 

~T~h~e~n~o~n~-.~c~u~s~t~o~d~~~·a~l~p~a~r~e~n~t~s~h~a~l~l~~p~r~o~v~~~·d~e~t~o~~t~h~e~d~e~partment 

name of the in/urance carrier, the policy identification 
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names(s) and number(s), the name(s) of the Berson(s) cover0d, and 

any other pertinent information regarding covera~ 

f4~---Eaeh-di~triet-eotlrt-jtld9ment-or-ordcr-e~tabli8hing-s 

ehild-~tlpport-obligation-tlncler--thi~-title,--whether-t~mporary-or 

final,--and--eaeh--modifieation--of--an--exi~tin9-order-for-eh±ld 

~tlpport-entered-after-eetober-l,--1985,--mtl~t--ineltlde--a-warning 

~tatement-that--if-the--obligor-i~--delinqtlent-in--the-payment-of 

~tlpport;--tha---obli9~rL~--ineome---may--be---~tlbjeet--~o--ineome 

withholding-proeedtlreg--tlnder-Title--49,-ehapter--5,-part-3-or-4. 

Failtlre-to--ineltlde-a--warning-gtatement--in-a--jtldgment-or-order 

doeg-not-preeltlde-the-tl~e-of-withholding-proeedtlre~. 

(4) Each district court judgment or order establishing 

either a child support obligation or an insurance obligation as 

provided under this sect~on, whether temporary or fina), and each. 

modification of an existing order for child support or insurance 

cover~qe must include: 

(a) in the case of a child support order or modification 

entered after October, I, 1985, a warning statement that if the 

obligor is delinquent in the payment of support, the obligor's 

income may be subiect to income withholding procedures under 

Title-19~chapter 5, part 3 or 4; 

(b) in the case of an order for insurance or modifica tio_!l 

of an order for insurance entered after October I, 1989, a 

statemen~ that if the child is or becomes a recipient of public 

assistance, and the insurance coverage is being enforced by the 

department of revenue, then failure to maint'ain insurance 

coverage or failure to provide information to the department 

regarding the insurance coverage may result in the imposition of 

sanctions under 40-5-208. 

Sc) The failure to include either statement in a iudgment 

or order does not preclude the use of withholding procedures or 

sanctions. 

I 

/ 
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SECTION 2. Section 40-5-208, MCA, is amended to read: 

40-S~208. Medical support obligation enforcement. 

In all proceedings initiated pursuant to this part, the 

department must require parents obligated to pay child support 

to secure and maintain health insurance coverage for each 

dependent child, at-a--eo~t--not--to--exeeed--S~--of--net-ineome, 

whenever such health insurance in available through their 

employment~( or other group health insurance plan. However, if a 

court of competent jurisdiction has entered an order establishing 

a current support obligation and has ordered the obligated parent 

to secure and maintain health insurance coverage for each 

dependent child, the department shall enforce the obligation as 

ordered by the cour£. 

(b) The obligor shalL..o..rovide to the depart.ment the name 

of the insurance carrier, the policy identification names(s) and 

number(s), the names(s) of the person(s) covered, and any other 

pertinent information regarding coverage. 

(c) Such insurance must be provided even though it may 

reduce the amount of the child support obligation which may be 

established under this part. 

(d) Every order for child support established under this 

part shall contain a statement to the effect that failure to 

obtain and maintain health insurance coverage, or failure to 

provide information to the department regarding the insurance 

coverage may result in the imposition of sanctio~s under this 

section. Failure to include the warning does not preclude the 

imposition of sanctions. 

(2 ) If the department determinesL 

parent-ha~--fai±ed-to-maintain-hea±th-in3tiranee-eoverage-reqtiired 

by--the--order--of--a--eotirt--of--eompetent--jtirisdietion--or--an 

admini3trative-ageney-empowered-to-enter-3tleh-ordor, 

(a) that an obligor has failed to obtain or maintain 

health insurance coverage/required under 40-4-204.; 

(b) that an obligor has failed to obtain or maintain 
I 

health insurance coveraqe under this section; or 
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(c) that an obligor has failed to provide information 

reguired under either this section or 40-4-204, the department it 

may issue a notice commanding the parent to appear at a hearing 

held by the department and show cause why a sum of not more than 

$100 should not be assessed for each month health insurance 

coverage is not secured or maintained~ or for each month 

information is not provided. 

~ If the department finds, after hearing or failure to 

appear, that health insurance coverage has not been secured or 

maintained in--aeeordanee-with-the-eo~rt-or-admini5trative-orderL 

or the obligor has failed to provide the information as reguired, 

the department may assess against the obligated-parent obligor 

not more than $100 for each month health insurance coverage has 

not been secured or maintained~L or for each month information 

has not been provided. 

administrative remedy 

Such amount may be enforced by any 

available to the department for the 

enforcement of child support obligations including warrant for 

distraint provided for in 40-5-241, and income withholding, 

provided for at Title 40, chapter 4, part 4. 

~37--Whenever-an-obligated-parent-who-ha~-been-served-with 

notiee-tlnder-this-seetion-appear~-before-th~-department-and-~how3 

that-health-in~tlranee-eoverage--in-aeeordanee--with-the--eOtlrt-or 

admini~trative-order: 

fa~-ha~-been-~eetlred-and-maintained-eontintlo~~ly-sinee-the 

date-of-the--order7--the--department--shall--dismi~5--the-pendin~ 

aetion;-or-

fb~---ha~~not--been-~eetlred-or-eontintlotl~ly-maintained-btlt 

~tleh--eoverage--i~--pre~ently--in--effeet7--the--department-shall 

~tl~pend-the-pending-aetion-for-a-period-of-x2-months~ 

f4t---At-the--end-of-the-~tl~pen~i~n-period7-the-department 

may-~ehed~le-a-hearing~--I£-at-thi~-hearing-the--department-find~ 

that-dtlring-the-~tl~pen5ion-period-health-in~tlranee-eoverage~ 

fat----ha~--been--eo~tin~o~~ly--maintained7-the-department 
f . 

~hall-di~mi~5-the-pending-~aet±on-and--the-obligated--parent-will 
not-be-as~e~sed-under-thi~-~eet±on;-or 

fbt---has-not-be~n-eont±ntlo~sly-ma±ntained,-the-department 
l 
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may-enter-a-£inal-order-reqtlirin9-the-obl±9~ted-parent-to-pay-the 

~tlm--a~~e~~ed--in--aeeordanee--with--thi~--~eetion-£or-eaeh-month 

eoverage-W8s-not-maintained. 

lilf57 Any amounts collected pursuant to this section 

must be returned to the general fund to help offset expenditures 

for medicaid. 

I 

I 
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Introduction 

The statutory standards for determining child support obligations in Montana are contained in M.C.A. Sections 40·4·204 and 
40-6-116 for dissolution of marriage proceedings and paternity actions. Although these standards offer broad guidance to persons 
involved in the establishment of child support obligations, the standards do not explain how to apply the standards to specific child 
support actions. The major purpose of this guide is to produc"l a uniform and equitable approach to applying the standard that is 
predictable, reasonable, simple to calculate, and which reflects the duty of both parents to support their children commensurate 
with their ability_ 

The economic principles underlying this guide are founded upon a formula developed by the Instilute for Court Management of 
the National Center for State Courts.' In concept, the formula is based on economic evidence that the costs of a child can be 
accurately depicted as a proportion of family income consumption. This proportion remains re/ative/r consistent but does change 
predictably with changes in the level of household income and with the number and ages of the children. The formula, in turn, con­
verts this data into percentages of net family income which are computed into a child support obligation. 

This guideline calculates child support as a share of each parent's income estimated to have been spent on the child if the 
parents and child were living in an intact household. If one parent has custody, the amount calculated for that parent is presumed to 
be spent directly on the child. For the non-custodial parent, the calculated amount establishes the level of child support. For cases 
with split custody, or extensive sharing of phYSical custody, each parent's share of child support becomes the basis for determining 
his or her legal child support ob/igators. 

II 

Use Of The Guideline 

The guideline is deSigned for proper application to a broad range of cases and therefore is intended only to create a rebuttable 
presumption of the reasonableness of the child support obligations. As is true with any system, the application of this guide may not 
produce a child support payment that is fair or adequate in every instance. In applying the guide as a baseline from which to proceed, 
the parties or the court may make adjustments either upward or downward to reflect a particular inconsistent circumstance. The 
burden of showing why such deviation from the guide should be made, will be on its proponent. Any departure from the guide should 
be accompanied by a written statement which gives the reasons for deviation form the guide's direct application. 

III 

Determination of Child Support Amount 

Part 1. Determination of gross income for each obligor parent. 

In the determination of child support obligations the explicit policy of this guideline is to make available for the benefit of the 
chi/d(ren) sufficient funds to provide the standard of living the child would have enjoyed had the marriage not been dissolved_ 
Accordingly, all income, from whatever sources, including business expense accou'nt payments for meals and automobiles to the 
extent that they provide the parent with something he or she would otherwise have to provide, will constitute gross income. Also to 
be included are such income as pensions,- dividends, interest, trust income, proceeds from contracts, and so forth. 

AFDC and other welfare benefits being received by an obligor parent are not to be included as income_ In those cases where 
obligor parents are receiving Veterans Administration Disability, Supplemental Security Income, or other private disability benefits, 
they should be required as part of any court ordered support obligation to apply for those program benefits their children are entitled 
to receive_ Depending on case-by·case circumstances, these benefits may replace in whole or in part any child support obligation. 

All income should be annualized and copies of the last two years' tax returns should accompany financial statements as well as 
current wage stubs. Such annualization and examination of a two year period will provide a normalized pattern of income-producing 
abilities. Without such examination a temporary period of present unemployment or underemployment may indicate an unwarranted 
low amount of income available for support. 

Part 2. Imputed or attributed income. 

A particular problem exists for obligor parents who are voluntarily unemployed or underemployed_ It is the policy of this guide 
that a parent will be excused from making a financial contribution only if he or she is physically or mentally incapacitated. 

In cases where the obligor parent is not working or is not working at full earning capacity, the reasons for such a limitation on 
earnings should be examined. If the reason is a matter of choice, the local job market should be reviewed to determine what a person 
with the obligor parent's trade skills and capabilities could earn. Those typical earnings can then be imputed to the obligor parent for 
use in this guide. This approach is most useful when the obligor parent has a relatively stable and recent work history. The approach 
can also be used when the obligor parent has minimal skills and no work history by ascribing earnings based on a minimum wage for 
a full work week. 

Alternatively, when the obligor parent is remarried to a person who is fully employed, and the obligor parent elects to stay at 
home as homemaker for the new spouse, a dollar value may be set which shall be considered as that obligor's parent's income. The 
value for homemaker services should be assessed at no less than the federal minimum wage level for a forty hour week. 

Part 3. Income of current spouses. 

Stepparents and other adult household members are not generally responsible for the support of children of prior marriages or 
relationships. Consequently, these guidelines do not take into account income from other adults who may reside with either of the 
separated obligor parents. However, for subsequent modifications of initial support awards, due consideration may be given the 
effect of shared expenses. That is, a current spouse's income might be counted as reducing the obligor parent's living expenses and 
might, therefore, increase on a case·by-case basis the ~mount of income available for child support_ 

Part 4. Assets as income. 

Actual or imputed income may not be by itse,lf an adequate measure of the obligor parent's ability to pay child support. The 
obligor parent, for example, may have savings, lile insurance, vehicles. real estate. (other than permanent home). collections. and 
other assets in amounts unrelated to income. Unless account is taken of these holdings, preferential treatment will be given the 
obligor parent and the chi/d(ren) will correspondingly be denied a share. This is not to imply that there must be a forced sale of these 
assets but that their dollar vaiue be counted in determining funds available for support. Consequently, an amount equal to two (2) 

'For a detailed explanation of the economic evidence see Robert G. Williams, Development of Guidelines for Establishing and 
Updating Child Support Orders (National Center for State Courts; Denver, June 1985). 
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percent of the total value of the obligor parent's assets is to be added each month to that parent's total monthly income. The obligor 
.. parent can later decide whether, in fact, to liquidate assets or to make other expenditure adjustments to compensate. 

The assessment of assets should exclude from consideration such non·income and non·depreciable producing assets of 
"reasonable" value such as a permanent home, farm land, furnishings, and one automobile. Also excluded sho,uld be income produc· 
ing assets such as real property in the form of a farm or business, vehicles, tools, or instruments used to produce a primary source of 
income. 

Part 5. Determining net income available for support. 

The implementation of the policy of keeping primary focus on the needs of the child(ren) requires that from each obligor 
parent's income only a minimum of exclusions be allowed. Therefore, from gross income only ,the following are subtracted as deduc· 

... tions: federal and state income taxes; FICA; union dues, retirement contributions, uniforms, etc., which are required as a condition 
of employment and are not reimbursed by the employer; legitimate business expenses; and health insurance if the benefits are main· 
tained for the obligor parent's dependents, including the child(ren) of the action at hand. 

Child support payments owed for children of the obligor parent not of the union between the parents in this case which are 
actually being paid are being withheld from the obligor parent's wages by involuntary wage assignment or other similar legal pro· 

- cess, may be excluded from gross income to the extent that such withholding actually occurs. 
Deductions made by an employer from the obligor parent's wages for credit unions or merely for the convenience of the obligor 

parent will not be recognized. 
Where income has been imputed to a stay·at·home homemaker, the permissible deductions will not be permitted since none are 

... being made. 

Part 6. Application of the formula. 

For ease of use, the formula is manifested by a table which has a series of percentages differing by income level, number of 
children, and age of children. To determine child support from this table, the net income of the two parents is added together. This 
sum is then compared to the income level column, and the line showing the number and age of the children to arrive at a percentage 
figure. This percentage is then applied separately to each part'1nt's income to establish in dollar amounts the support obligation for 
each parent. 

For example, father and mother are divorced. Neither has remarried. Father nets $7,849 annually; mother nets $6,600. The com· 
bined income is $14,448. Their only child, age 2, lives with mother. Referring to the table, child support is calculated as 19.7070, a sup· 
port obligation of $128.85 results for father and $108.35 for mother. Since mother is the custodial parent, the $108.35 is retained by 
her. It represents the amount that is presumably spent directly on the child in the custodial household. The obligation of $128.85 per 
month incurred by the father is payable as child support to the mother. 

Part 7. Custody arrangements. 

Under these guidelines a total child support obligation is calculated separately for each parent without initial regard to custody. 
Subsequent to such determination, in sole custody arrangements the custodial parent for all the children will retain his or her share 
of the support obligation and the non·custodial parent pays his or her share to the custodial parentI! there is split custody of the 
Children, each parent shall retain the share of the total child support owned to the child in his or her custody and pay the difference, 
if any, to the other parent for children in the other parent's custody. 

When the obligor parents share joint physical custody (both parents have custody of tt)e children more than 30070 of a 365 day 
period), to avoid unnecessary transfers of funds, the "pay over" of each parent for the year should be determined by multiplying the 
monthly support obligation times the number of months the parent has custody. If one' parent's yearly obligation is greater than that 
owed by the other, the excess amount shall be divided by 12 and paid monthly over the year. 

For example, Parent A's support obligation is $300 per month and Parent B's obligation is $100. Parent A has custody for 4 
months of the year and Parent B has the child for the remainder. Thus, over a year, Parent A would pay to Parent B $300 times 8 
months or $2,400; and Parent B would pay Parent A $100 times 4 months or $400. Accordingly, Parent A owes $2,000 per year more 
than Parent B owes to Parent A. To meet this obligation, Parent A should pay to Parent B $166.66 per month ($2,000 divided by 12 
months). 

1. 
For cases involving joint physical custody, the table presumes that direct expenses are incurred in approximate proportion to 

the duration of physical custody. This presumption should be reviewed carefully in the application of the table since some expenses 
may not be borne proportionately. For example, the parent having custody of the child during the major part of a school term may 
incur additional expenses for clothing, books, recreation, and so forth. Adjustments may be made in the amounts calculated from 
the table to reflect any such disparity. 

L 

-

Part 8. Age adjustments. 

Studies of household expenditure patterns have found that spending levels for children are related to their age. The table makes 
provisions for only two age brackets: 0·11 and 12·17. This is based on a general consensus that expenditures increase markedly for 
Children in the twelve to seventeen range. The table thus has an advantage of concentrating higher child support awards during the 
teen years when the need for augmentation or "teenage premiun" is greatest. 

When the ages of the children require use of more than one line from the table, locate the per-child percentage from the correct 
age grouping and then divide the percentage by the number of children to get the percentage of the obligor parent's income 
allocated to that child. 

For example, the combined net income of the parents of a 7 year old child and a 14 year old is.$20,OOO. The percentage·for two 
children age 7 is 27.1'10 which is divided by two to arrive at a figure of 13.55070 of net income for the 7 year old child. Likewise, the 
percentage for two 14 year olds is 33.5'10 which yields an obligation of 16.75070 of net income for the other child thus the total obliga· 
tion would be 30.30/0 of the parent's net income. 

Part 9. Low income parents. 

Regardless of the presumptive level derived from the table, an obligor should not be held to his or her full application of the 
table percentage if to do so would reduce the parent's .standard of living below th.e poverty line. Where this will occur. child support 
should be established on a case·by·case basis. Except in unusual adverse circumstances. a minimum order of no less than $50.00 
should be set in all cases to establish the prinCiple of payment and to lay the foundation for increased orders when the parent's 

1', income increases. 

_ll'~ 
Part 10. Health insurance. / Ji 

Under state law, every decree, judgment or order establishing a child support obligation and every modification of an existing>- i 
order must include a provision requiring the parents to obtain medical insurance on the child in addition to the child support obliga·O L' J 
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tion. If health insurance on behalf of the child is carried by a parent, the parent's net cost of the child's share of the premium is 
allowed as a deduction from g~oss income. 

Insurance deductibles, medical, dental, and optical expenses which are not covered by insurance should be pro·rated between 
the parents based on the net income of each. 

Part 11. Extraordinary medical expenses. 

Any extraordinary medical expenses which are likely to be reoccuring during the minority of the child should be pro.rated 
between the parents and added to the basic child support obligc:.tion. Extraordinary medical expenses include physical therapy, 
special education, mental disorders, and any other uninsured chronic health problems which are likely to occur on a periodic basis. 

The amount to be paid each month for extraordinary medical expenses may be determined by adding a monthly average of past 
costs if future costs are expected to be comparable, or by adding extraordinary medical expenses to the child support obligation on 
a monthly as-incurred basis with the custodial parent billing the non-custodial parent accordingly. 

Part 12. Child care expenses. 

Work or training related child care expenses are a mutual responsibility of both parents and are to be apportioned between them 
based on their respective levels of net income. Because child care expenses may be of indeterminate duration, such expenses are to 
be considered as a supplement to the child support established by the table and are to be paid only. during those times when child 
care expenses are actually being incurred. For this reason, orders establishing the dollar contribution of a parent toward child care 
costs should set this amount as a separate item in the order. 

Determination of a monthly child care obligation for the purpose of this guide should be heard either upon annualized, average 
costs of receipted expenses, or, when the history of such expenses are not available, upon estimates based on the average 
necessary monthly costs of such services. 

Part 13. Other dependents. 

As regards the treatment of other dependents, this guide uses a "first mortgage" approach in which children of prior marriages 
or relationships are given priority over subsequent children. This policy is based on reason and economic theory. Both suggest that 
the problems of inadequate support for children of multiple relationships would be alleviated if parents were discouraged from 
having more Children unless they were capable of contributing adequately to the needs of all their offspring. Consequently, if sup: 
port is sought for children of a subsequent relationship when there is a preexisting order for a child born from a previous relation­
ship, priority would be given to the earlier Children born by subtracting the amount actually paid from the parent's net income base. 
(See Part 5). This diminishes the amount of parental resources available to support Children from the subsequent relationship. 

Likewise, when this guide is being used to reevaluate a prior child support order for modification, the position is taken that the 
parent's prior child support obligations have absolute precedence over the needs of a new family. A parent's plea that his or her new 
responsibilities are a change in circumstances justifying a reduction in a prior child support award will not serve as a basis for a 
reduction of support. Creation of the new family is a voluntary act and that parent should decide whether he or she can meet existing 
support responsibilities and provide for new ones before taking that step. 

Part 14. Need for updating. 

Even if a support order accurately reflects the needs of the child and the resources of a parent when it is initially set, changes in 
circumstances that inevitably occur with the passage of time can seriously erode its value and reduce the equity for the parties. As a 
result, these guidelines recommend that a" support orders and support agreements contain a provision for. biannual review on 
instance of either party of the support obligation. The review should be made by reapplication of this guideline. Doing so will take 
into account changes in all factors considered by the guidelines rather than focusing on only one or two variables. 

SUPPORT GUIDELINES TABLE 

$0 - $4,500- $ 8,500- $12,250- $16,500- $20,000- $28,000-
$4,499 $8,499' $12,249 $16,499 $19,999 $27,999 $39,499 $39,500+ 

One Child 
0-11 21.8 21.8 21.4 19.7 18.0 17.4 16.3 13.6 

12-17 27.0 27.0 26.5 24.4 22.3 21.5 20.2 16.8 

Two Children 
0·11 33.8 33.8 33.2 30.7 28.0 27.1 25.3 21.1 

12·17 41.8 41.8 41.0 38.0 34.6 33.5 31.3 26.1 

Three Children 
0-11 42.4 42.4 41.5 38.4 35.1 33.8 31.7 26.5 

12·17 52.4 52.4 51.3 47.5 43.4 41.8 39.2 32.8 

Four Children 
0·11 47.7 47.7 46.8 43.4 39.6 38_2 35.7 29.8 

12·17 59.0 59.0 57.9 53.6 48.9 47;2 44.1 . 36.9 

Five Children 
0·11 52.1 52.1 51.1 47.3 43.2 41.6 38.9 32.6 

12·17 64.4 64.4 63.1 58.4 53.4 51.4 48.1 40.3 

Six Children 
0·11 55.7 55.7 54.6 50.5 46.2 44.5 41.6 34.9 

12·17 68.9 68.9 97.5 62.4 57.1 55.0 51.4 43.1 

. For children in different age categories. pro·rate based or total number of children. Example: for one child age 7, one age 14, annual 
income of $18,000; use percentages for two children, divided by two - (28.0/2) + (34.6/2) = 31.3. 
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1. Gross Income (annualized) 

a. earnings 

b. imputed income 

c. percent of asset value 

d. other 

e. TOTAL 

2. Deductions (annualized) 

a. taxes 

b. FICA 

c. union dues 

d. mandatory retirement 

e. mandatory health insurance 

f. child support preexisting 

WORK SHEET #1 

FOR 

DETERMINATION OF CHILD SUPPORT 

Mother 

g. medical insurance paid in behalf of child(ren) 

3. 

4. 

5. 

6. 

7. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

h. other 

i. TOTAL 

Net Available Resources 

(line 1e minus line 2i) 

Combined Total Net Income 

Percentage from Table 

Each Parent's Obligation 

(line 3 x line 5) 

Monthly Support Obligation 

(line 6 divided by 12 months) 

Costs of Child Care 
(annualized) 

Net Available Income 

Combined Net Income 

Pro·rata share 
(line 2 divided by line 3) 

Parent's Share of Costs 

(line 4 times line 1) 

Monthly Child Support Obligation 
(line 7. Worksheet #1) 

Child Support With Child Care Costs 

(line 5 plus line 6) 

/ 
l , 

WORK SHEET #2 

FOR 
CHILD CARE COSTS 

Mother 

! 
______ OJo 

Combined Father 

OJo 

Combined Father 

______ ();'o 



[,![-[~-MONTANA HOSPITAL ASSOCIATION 

TEST IMONY ON HOUSE BILL 741 

BY 
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DATE ~-I-g9 
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MADAM CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS JAMES 

AHRENS, PRESIDENT OF THE MONTANA HOSPITAL ASSOCIATION. I REPRE­

SENT AN ASSOCIATION OF 54 HOSPITALS THAT IS UNITED AS NEVER BE­

FORE IN ITS THEIR OPPOSITION TO HOUSE BILL 741. THIS IS BY FAR THE 

MOST TROUBLING BILL TO BE INTRODLJCED THIS SESSION. IT IS TROU­

BLING FOR HOSPITALS BECAUSE IT PLACES TREMENDOUS NEW BURDENS 

ON THEM AT A TIME WHEN MANY ARE STRUGGLING TO REMAIN OPEN AN­

OTHER DAY. IT SHOULD BE TROUBLING TO ALL MONTANANS BECAUSE IT 

PRODUCES A THREAT TO THE FUTURE VIABILITY' OF THE HEALTH CARE 

DELIVERY SYSTEM IN THE STATE. IN THE LAST EIGHT (8) YEARS, 621 

HOSPITALS HAVE CLOSED IN THE UNITED STATES. WE HAVE LEARNED 

THAT WHEN A HOSPITAL IN A ONE-HOSPITAL TOWN CLOSES, THE DOCTOR 

GENERALLY LEAVES TOWN NOT LONG AFTER. WHEN THE DOCTOR LEAVES, 

THE NURSING HOME CLOSES. NOT ONLY DOES THE TOWN SUFFER FROM 

THE LOSS OF PRIMARY AND LONG-TERM CARE SERVICES, BUT IT LOSES 

THE JOBS ASSOCIATED WITH THE HOSPITAL AND THE NURSING HOME. IT 

LOSES THE ABILITY TO ATTRACT NEW BUSINESSES AND NEW PEOPLE TO 

THE COMMUNITY. THIS BILL/ IF PASSED, WILL CLOSE HOSPITALS IN MON­

TANA. I BELIEVE IT WILL CLOSE ENOUGH HOSPITALS TO CREATE AN AC­

CESS CRISIS IN THE STAlE. IT WILL DAMAGE THE HEALTH STATUS OF 

EXHIBlT ___ --

DATE ___ ---

HB------



THE POPULAT ION AND ADVERSELY EFFECT THE ECONOMIC DEVELOPMENT 

OF THE STATE. 

FIRST I WILL TELL YOU WHY I BELIEVE THIS BILL WOULD CLOSE HOSPI­

TALS, AND THEN I WILL EXPLAIN WHY I THINK IT IS NOT NECESSARY. 

IN 1987, THE MOST CURRENT YEAR FOR WHICH WE HAVE STATISTICS, AV­

ERAGE PATIENT MARGIN AT ALL MONTANA HOSPITALS WAS 1.7%. PATIENT 

MARGIN IS CALCULATED BY DIVIDING REVENUE LESS EXPENSE BY GROSS 

PATIENT REVENUE. A PATIENT MARGIN OF 1.7% MEANS THAT, ON THE AV­

ERAGE, MONT ANA HOSPITALS MADE 17 CENTS ON EVERY 10 DOLLARS OF 

REVENUE. BUT AVERAGES ARE DECEIVING. HOSPITALS WITH FEWER 

THAN 30 BEDS HAD NET PATIENT MARGINS OF NEGATIVE 15.2%. IN OTHER 

WORDS, THESE HOSPITALS LOST $1.52 ON EVERY 10 DOLLARS OF REVE­

NUE. TWENTY-FOUR OF 32 HOSPITALS UNDER 30 BEDS LOST MONEY ON 

OPERATIONS IN 1987. THE COST OF COMPLIANCE WITH THIS BILL COULD 

PUSH SOME OF THESE HOSPITALS OVER THE BRINK. 

LOOK AT WHAT IS REQUIRED OF THESE HOSPITALS BY THE BILL. FIRST 

THEY HAVE TO PAY A HOSPITAL TAX FOR THE PRIVILEGE OF BEING REGU-

LATED. THEN THEY HAVE TO SUBMIT TO BUDGET REVIEW, UNIFORM RE­

PORTING, AND SPECIAL AUDIT REQUIREMENTS. THEY ARE SUBJECT TO. 

MONEY PENALTIES FOR LATE OR NONCOMPLIANCE. ONE OF THE PROVI-

SIONS OF THE BILL IS THAT IF THE COMMISSION QUESTIONS OR WANTS 0 

VERIFY HOSPITAL DATA, IT HAS THE POWER TO ORDER FULL OR PARTIAL 
I 

AUDITS "OF ALL RECORDS AND ACCOUNTS" TO CLARIFY OR VERIFY INFOR-

MATION. THESE AUDITS WILL BE PAID FOR BY HOSPITALS. 
I 

I 
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AND WHAT KIND OF RATES WILL THIS SYSTEM PRODUCE? THIS IS A RATE 

SYSTEM KNOWN AS AN ALL PAYER SYSTEM. UNDER IT, ALL PAYERS ARE 

TREATED EQUALLY, THAT IS EVERYBODY PAYS THE SAME RATES. A PRO­

VISION OF THE BILL IS THAT MEDICARE WILL PAY NO MORE THAN IT 

WOULD HAVE PAID HAD IT REMAINED UNDER ITS OWN PAYMENT SYSTEM. 

IF YOU THINK ABOUT IT FOR A MINUTE, YOU CAN SEE WHAT THIS 

MEANS. IT MEANS ALL PAYERS WILL PAY AT RATES NO MORE THAN MEDI­

CARE RATES. THE SINGLE MOST IMPORTANT FACTOR IN DRIVING SMALL 

RURAL HOSPITALS TO THE BRINK OF INSOLVENCY HAS BEEN THE MEDI-

CARE PAYMENT SYSTEM, AND THIS BILL SUGGESTS THAT ALL PAYERS PAY 

ON THIS SAME BASIS. IN THE LAST SIX YEARS, THE MEDICARE 

MARKETBASKET, THE GOVERNMENT CREATED INDEX OF HOSPITAL GOODS 

AND SERVICES, HAS GONE UP 28%. MEDICARE RATE INCREASES HAVE 

GONE UP ONLY 14.9%. THERE IS A 13.1% SHORTFALL BETWEEN COSTS AND 

REIMBURSEMENT. WHAT ARE THE CONSEQUENCES OF THE SHORTFALL? IN 

1986 ALL MONTANA HOSPITALS WROTE OFF $30.6 MILLION IN MEDICARE 

AND MEDICAID DISCOUNTS. IN A SINGLE YEAR, THAT AMOUNT JUMPED 

38% TO $42.1 MILLION IN WRITE-OFFS. IN 1987, MEDICARE AND MEDICAID 

REPRESENTED 46.5% OF ALL HOSPITAL UTILIZATION. IF ALL PATIENTS 

HAD TO PAY ON THE BASIS OF MEDICARE RATES, THE WRITE-OFF IN MON­

TANA WOULD HAVE BEEN $90.5 MILLION IN 1987. ADJUSTING FOR THE CON­

TINUED SHORTFALL IN MEDICARE PAYMENT RATES THROUGH 1989, I ESTI­

MATE THAT THE WRITE-OFF WOULD BE $125 MILLION. THAT IS MORE 

THAN 4 TIMES THE SURPLUS RETAINED BY HOSPITALS IN 1987. MEMBERS 

OF THE COMMITTEE, AN ALL PAYER SYSTEM THAT. PEGS PAYMENT RATES 

TO MEDICARE COULD CLOSE ~LL OF THE HOSPITALS IN THE STATE. 



THERE WERE FOUR ALL PAYER RATE REVIEW STATES. EACH OBTAINED A 

WAIVER FROM HEALTH AND HUMAN SERVICES TO CONDUCT THEIR PRO­

GRAMS. ONLY ONE STATE, MARYLAND, STILL MAINTAINS THE WAIVER. 

IN THE THREE STATES THAT CANCELLED THEIR WAIVERS (NEW YORK, NEW 

JERSEY, AND MASSACHUSETTS) 68 HOSPITALS CLOSED. TH IS BILL SAYS 

THE COMMISSION WILL ATTEMPT TO OBTAIN A WAIVER FROM HEALTH AND 

HUMAN SERVICES, BUT EVEN IF IT DOESN'T RECEIVE ONE, IT WILL SET 

RATES AS THOUGH IT HAD ONE. 

IS THIS BILL EVEN NECESSARY? EVERYONE AGREES THAT HEALTH CARE 

IS EXPENSIVE, BUT IN MONTANA WE ARE DOING OUR BEST TO KEEP 

COSTS LOW. THE PROPONENTS SAY THAT BETWEEN 1976 and 1983 HOSPI­

TAL COSTS ROSE BY 195%. THAT MAY BE TRUE. DURING THAT PERIOD 

WE WERE ALL LOOKING AT AN OIL EMBARGO, THE IRANIAN REVOLUTION, 

AND CPI INCREASES OF DOUBLE DIGITS. THE COST OF EVERYTHING GREW 

AT RATES NEVER BEFORE WITNESSED. BUT SIN~E THEN, BEGINNING IN 

1984, HOSPITAL COSTS BEGAN TO MODERATE. HOSPITAL COSTS HAVE IN­

CREASED AT AN AVERAGE RATE OF 6.3% AND GROSS PATIENT REVENUE 

HAS INCREASED·AT AN AVERAGE RATE OF 5.5% SINCE 1984. WE SHOULD 

NOT BE PUNISHED NOW FOR RAPID INCREASES IN RATES SIX YEARS AGO. 

FURTHERMORE, THE RATES WE DO CHARGE IN MONTANA ARE, BY COMPAR­

ISON, QUITE LOW. MONTANA RANKS 47TH IN THE COUNTRY IN TERMS OF 

COST PER STAY (EQUICOR). ACCORDING TO THE AMERICAN HOSPITAL AS­

SOCIATION, MONTANA RANKS 42ND IN MARK-UP RATIOS, A MEASURE OF 
/ 

PROFITABILITY. 

I 
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FINALLY, MADAM CHAIRMAN AND MEMBERS OF THE COMMITTEE, I CAN 

TELL YOU THAT I DON'T LIKE OPPOSING AARP. SENIOR CITIZENS AND 

HOSPITALS ARE A NATURAL CONSTITUENCY GROUP. THEY ARE OUR LARG­

EST CUSTOMERS, AND THEY RELY UPON US TO BE THERE WHEN THEY 

NEED US. THROUGHOUT THE STATE WE WORK CLOSELY WITH LOCAL SE­

NIORS ORGANIZATIONS. THIS BILL IS NOT IN THEIR INTEREST. IF HOS­

PIT ALS CLOSE, RURAL HOSPITALS WILL BE THE FI RST TO GO. SMALL RU­

RAL HOSPITALS SERVE A DISPROPORTIONATE SHARE OF THE ELDERLY. IF 

THESE HOSPITALS CLOSE, THE ELDERLY WILL HAVE TO TRAVEL TO SEEK 

CARE. MANY ARE NOT ABLE TO TRAVEL. THEY WILL POSTPONE RECEIV­

ING CARE, OR FOREGO IT ALTOGETHER, IF IT IS NOT LOCALLY ACCESSI­

BLE. 

INSTEAD OF FIGHTING AMONG OURSELVES, I SUGGEST WE SIT DOWN AF­

TER THE SESSION AND HOST A SERIES OF MEETINGS TO DISCUSS OUR MU­

TUAL CONCERNS. 

THIS BILL WILL HURT HOSPITALS, BUT MORE IMPORTANTLY, IT WILL 

HURT THE ELDERLY AND HURT THE STATE, AND FOR THAT REASON, 

URGE YOU TO VOTE DO NOT PASS ON HOUSE BILL 741. THANK YOU. 

I 
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MONTANA HOSPITALS .. 

[ill HOSPITAL PROFILES 
Montana has sixty-five hospitals to seNe its residents. 

The vast majority (55) of them are loca"y operated, not­
for-profit general hospitals distributed In every corner of 
the state. Three of the hospitals specialize in either 
children, adolescent or adult psychological disorders 
and chemical dependency. Six are federally owned 
and operated exclusively for either veterans, Indians, or 
military personnel and their dependents. One Is owned 
and operated by the State of Montana. 

Most of Montana's hospitals seNe rural populations 
and, due to demographics and geography, they are 
necessarily sma". More than 78 percent of Montana's 
hospitals are smaller than 90 beds and almost 54 percent 
are smaller than 30 beds In size. More than 90 percent 
meet the federal designation of being rural hospitals. 

• Hospital Types 

Total number of Montana Hospitals 

.Jy Bed Size 
19 and more beds 
90-189 beds 
30-89 beds 
Fewer than 30 beds 

schiatric 
Federal 
Hospital/Nursing Home 

Combined Facilities 

6 
8 

16 
35 

4 
51 
3 
6 

33 

4 
14 
3 
6 
1 

I 

I 
I , 

,. 

I 
AT A GLANCE 

I 
I::l HOSPITAL UTILIZATION 

The information in this section of the report is based 
upon the results of a sUNey of 1987 utilization and financial I 
data for 56 general, acute care hospitals. The sUNey was 
co-sponsored by the Montana Hospital Association, the 
Montana Department of Health and Environmental 
Sciences and the American Hospital Association. I." 

Admissions and patient days per 1.000 people is a 
common measure of the efficiency of a health care 
system. In the aggregate, hospital costs are most I 
effectively controlled by reducing inpatient utilization .. 
Montana's utilization pGr 1.000 people closely follows the 
national trend, however. Montana began the four-year 
period 6 per cent below the national admissions rate. I' 
and 37 per cent below the patient days rate. ' 
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A
 Tribune special report on health care in rural M

ontana 
F

ebruary 5, 1( 

ural isolation' iritensifies 
w

hen M
ontanans -

sick, 
injured o

r pregnant -
m

ust leave their 
com

m
unities to find care. 

. 
W

ith hospitals on the brink of financial 
failure and few

er doctors w
illing to 

practice in sm
all tow

ns, the w
ell-being of 

som
e M

ontanans m
ay be put in jeopardy. 

In this special report, the G
reat F

alls 
T

ribune exam
ines the fears and 

frustrationS
 of th()SeeiuneShed in the .' -

rural health care iIldustry. W
e identify 

IT
 the problem

s and a~tempt to isolate, their 
'L

' causes. A
rid finally. w

e take a look at-
som

e of the possible 'cures. , 
.~' 
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M
ontana's rural hospitals, like this one in C

onrad, are strpggling to m
aintain their position as the keeper of the people's health. 

P
rognosis gloom

yfori.n\any ru
ral hospitals 

O
f M

ontana's 39 ruraJ hospitals, only six broke 
even o

r m
ade a profit last year. T

he other 33 
opera ted in the red. 

T
he financial health of m

any of the state's 
sm

aller facilities is reaching a critical stage, and the 
prognosis for a quick cure is not good, according to Jim

 
A

hrens, executive director of the M
ontana H

ospital 
A

ssociation. 
"H

ospitals a
ll across M

ontana are having problem
s, 

but you see it m
ost in the ruraJ areas," A

hrens said. 
H

e pointed to B
ig T

im
ber, w

here the hospital w
as 

forced to hold a fund·raising drive in N
ovem

ber to m
eet 

its m
onthly payroll. A

n infusion of donations has at 
, least tem

porarily stabilized the hospital's situation. 
( 

B
ut rural hospital adm

inistrators say such efforts 
'. 

only provide B
and-A

ids to w
ounds that require m

uch 
g

reater attention. T
hey point to a host of problem

s that 
have com

bined to tum
 black ink red

: 
-

1
b

e
 m

unber of patients is dropping because of 
decreased population and technology that allow

s m
any 

n
Y

"
n

r-M
IlrA

C
! tn

. h.o. "
n

n
.o

. n
n

tC
'irf.o

. th
.o. 

h~1t'!ll,...,1" u
tith

 
C

o 

"E
ve

ry ye
a

r requests fro
m

 
sta

ff fo
r n

e
w

 e
q

u
ip

m
e

n
t 

co
m

e
 to

 over $300,000. A
t 

b
est, I ca

n
 generate' 

$80,000 to
 $100,000. n's 

b
e

co
m

in
g

 increasingly 
d

ifficu
lt to

 keep u
p

 w
ith

 
th

e
 d

e
m

a
n

d
s o

f • 
te

ch
n

o
lo

g
y. B

u
t if yo

u
 

d
o

n
't, yo

u
r clients w

ill g
o

 
e

lse
w

h
e

re
 for ca

re
." 

-
R

ichard B
row

n, 
L

ib
e

rty C
o

u
n

ty H
ospital 

state, w
here the occupancy rate averages about 30 

percent. E
ven w

ith few
er patients, hospitals m

ust 
ft'\~int!lin 

h
n

llC
'.o

.1
rA

A
n

in
n

 
"

"
iA

tO
-"

 
n
l
l
~
i
n
o
 ~
n
r
t
 
I
~
h
 c::t~ffc::. 

1011 prices are up, so are taxes. W
e just do a lot better." 

about $3,000 p
er w

eek. S
im

ilar "rent-a-nurse" prog;.~ 
T

he property tax freeze m
andated by Initiative 105 

run from
 $14 to $32 an

 hour, plus expenses, and are 
h

as also m
ade it difficult for counties to increase 

b
ein

g
 used in such places as G

lasgow
. w

here nurse, 
financial support to their hospitals. 

recruitm
ent h

as had lim
ited success. 

• 
M

edicare reim
bursem

ent shortfalls are seen as one 
-

E
quipm

ent costs have jum
ped w

ith changes iii 
of the biggest drains on budgets. T

he federal program
, 

technology an
d

 g
reater expectations from

 patients. 
w

hich s
e
r
v
~
 prim

arily the elderly, reim
burses 

. "E
v

ery
 y

ear requests from
 staff for new

 equipm
e 

hospitals for care given qualifying'patientS
. 

com
e to o

v
er $300,000," said R

ichard B
row

n, 
. 

H
ospital adm

inistrators say the set fees M
edicare 

adm
inistratO

l:, of the L
iberty C

ounty H
ospital in 

pays rarely cover the actual cost of caring for the 
C

hester. "A
t best, I can generate $80,000 to $100,006, 

patient. In C
O

nrad, for exam
ple, the taxpayers had to

 
becom

ing increasingly difficult to keep up w
ith the: 

~ 
subsidize the hospital for $225,000 last y

ear to m
ake up 

dem
ands of technology. B

ut if you don't, your client~ 
for shortfaU

s in M
edicare reim

bursem
ents. 

w
ill go elsew

here for care." 
W

ithout a federal rem
edy, the problem

 m
ay only get 

A
 new

 X
-ray m

achine runs about $150,000; a C
A

T 
, w

orse, adm
inistrators say, because the population is 

scan costs $350,000. A
nd eqU

ipm
ent needs m

aintenan .. 
aging and the elderly are the biggest M

edicare users. 
and backup system

s, m
andated by m

anufacturers lir 
• 

P
ersonnel costs have clim

bed as adm
inistrators 

insurance com
panies w

ary of law
suits. 

. 
find it increasingly difficult to com

pete w
ith larger 

_ 
Insurance costs have increased for hospitals, ju 

cities for doctors, nurses and other technical staff. 
as they have for private physiC

ians. 
. 

C
ounty com

m
issioners have been forced to bire a 

T
w

o y
ears ago in Shelby, the T

oole C
O

unty M
edic, 

nrofessioruol recruiter to .... .arrh fn
r" """tn

r w
illim

, In 
('"n

l"r naid SI5.000 fnr its m
aln,.,.rti"p iM

II,."nrp 
1:;' 
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