
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON BUSINESS & ECONOMIC DEVELOPMENT 

Call to Order: By Rep. Bob Pavlovich, on February 16, 1989, at 
8:00 a.m. 

ROLL CALL 

Members Present: All 

Members Excused: None 

Members Absent: None 

Staff Present: Paul Verdon and Sue Pennington 

Announcements/Discussion: None 

HEARING ON HOUSE BILL 696 

Presentation and Opening Statement by Sponsor: 

Rep. Menahan stated that this bill will grant a political 
candidate the right to reply to a newspaper editorial that 
assails or opposes the candidate; and provides a penalty for 
failure to comply. 

Testifying Proponents and Who They Represent: 

None 

Proponent Testimony: 

None 

Testifying Opponents and Who They Represent: 

Chuck Walk, Montana Newspaper Assoc., Helena 
Dan Black, Daily Inter Lake, Kalispell 
Mike Voeller, Lee Enterprises, Inc. 
Jim Crane, Publisher of the Independent Record, Helena 

Opponent Testimony: 

See exhibit 1 for Mr. Walk's written testimony. 

See exhibit 2 for Mr. Black's written testimony. 

See exhibit 3 for Mr. Voeller's written testimony. 
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See exhibit 4 for Mr. Crane's written testimony. 

Questions From Committee Members: Rep. Bachini asked Mr. Walk if 
you would not call this a fairness bill in a way? Mr. Walk 
didn't believe so. Rep. Bachini asked why the paper could 
not interview a number of candidates and let the people 
really decide instead of the press, as stated before, does 
carry a lot of power. We know this. The press can elect or 
the press can defeat. We have seen this done. What I am 
trying to get at is the fairness of it. You have at your 
disposal, unlimited resources to do what you want for one 
particular candidate. I look at it as a fairness issue 
here. Instead of endorsing one particular candidate. 
Interview the candidates, bring out the facts in your 
interview and let the people decide. Then you would not 
have this problem. Mr. Walk said he thinks many papers do 
just exactly that. They do the interview process with the 
candidates for the editorial, but they also provide most 
candidates, in most newspapers, with a question and answer 
dialogue throughout the campaign in which they try to arrive 
at positions of the candidates, so they can provide a mirror 
of the community for the electors. Another problem you 
touched on, Rep. Bachini, is the feeling. There are 
unlimited resources out there. Some of the state's larger 
papers certainly have plenty of resources. On the other 
hand, some of the smaller, weekly or daily papers simply do 
not have the resources to accomplish what you would like to 
see and what most of them would like to see. Rep. Bachini 
stated that there have been a couple of candidates running 
and the paper has taken a stand with one candidate and given 
him front page coverage and the other candidate is back on 
page 6 in a little article, I am looking at the question of 
fairness. I think the newspapers should not take an 
editorial stand on the candidates, let the people endorse 
the candidate. Mr. Walk said many newspapers do not feel 
that they are qualified to endorse a candidate, so they 
simply don't. 

Rep. Blotkamp asked Mr. Walk if the paper does endorse a 
candidate, why they can't allow a counter opinion on the 
other candidate? Mr. Walk said that to the best of his 
knowledge, I can't speak for all newspapers, from an 
association standpoint, I don't know of a newspaper that 
would not give a candidate the opportunity to respond, 
either in a letter to the editor which appears on the 
editorial page or in some kind of a news story. 
Particularly if the endorsement editorial was close to the 
election date. I simply can't in good judgment believe that 
one of those large newspapers would not let somebody have a 
response to an editorial in their paper. 

Rep. Blotkamp asked Mr. Voeller about newspapers endorsing 
one candidate in an editorial and cutting down the other 
candidate in the same editorial. Mr. Voeller said some 
papers will take a swipe at the person they are not 



HOUSE COMMPfTEE ON BUSINESS & ECONOMIC DEVELOPMENT 
February 16, 1989 

Page 3 of 12 

endorsing. Rep. Blotkamp thought the newspapers should let 
the candidate know when an editorial is going to be 
published and the candidate could have his answer to the 
editorial published along with the editorial. 

Closing by Sponsor: Rep. Whalen said there is a problem. Mr. 
Voeller said his newspaper allows the candidate the right to 
respond, if they allow the candidate this right, they 
should not object to this bill. All this bill does is take 
away the absolute discretion that the news media has right 
now to decide whether" or not an individual has the right to 
respond. It ensures that the response is right there with 
the initial statement made about the unendorsed candidate. 

HEARING ON HOUSE BILLS 437 & 438 

Presentation and Opening Statement by Sponsor: 

Rep. Gould, House District 61, Missoula. He explained why 
he introduced these bills at the request of podiatrists. He 
has been a diabetic for 40 years, the incidence of diabetics 
who lose their feet is astronomical. So, foot health is 
tremendously important to these people and to myself. I 
think, that after being a diabetic for 40 years, that I am 
able to stand here on my own two feet is quite important. 
The one thing you have to keep in mind, and that is very 
important, is that there are over 40,000 diabetics in the 
state of Montana. 

Testifying Proponents and Who They Represent: 

Rick Tucker, Montana Podiatrist Association 
Dr. Loren Rogers, Missoula 
Dr. James Clough, Great Falls 
Mona Jamison, MT Chapter Physical Therapists Assoc., Helena 
Dr. Charles Jennings, Great Falls 
Dr. Cleveland Smith, Helena 
Dr. David Huebner, Great Falls 
Dr. Scott DeMars, Billings 
Dr. Mathias Fettig, Billings 
Jerry Loendorf, MT Medical Association 
Jim Ahrens, President, MT Hospital Assoc., Helena 

Proponent Testimony: 

See exhibit land 2 for Dr. Rogers's testimony to HB 437 and 
438. 

See exhibit 4 for Dr. Clough's written testimony to HB 437. 

See exhibit 3 for Dr. Jenning's written testimony to both 
bills. 
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See exhibit 5 for Dr. Smith's testimony to both bills. 

See exhibit 6 for Dr. Huebner's written testimony to HB 437. 

See exhibit 7 for Dr. DeMars's written testimony to HB 437. 

See exhibit 8 for Dr. Fettig's written testimony to HB 437. 

See exhibit 1, 2, and 3 for Dr. Rogers's testimony to HB 
438. 

See exhibit 4 for Dr. Clough's written testimony to HB 438 

See exhibit 5 for Dr. Fettig's written testimony to HB 438. 

See exhibit 6 for Dr. DeMars's written testimony to HB 438. 

See exhibit 7 for Dr. Huebner's written testimony to HB 438. 

Ms. Jamison stated that the physical therapists want to go 
on record in support of HB 437. 

Mr. Loendorf stated that in regard to the amendment 
mentioned by Rep. Gould, we support that amendment and the 
bills. 

Mr Ahrens stated that his association supports the 
amendment to HB 438. This makes it a much better bill. 

Testifying Opponents and Who They Represent: 

None 

Opponent Testimony: 

None 

Questions From Committee Members: None 

Closing by Sponsor: Rep. Gould said on behalf of himself and the 
other 40,000 diabetics I ask your favorable vote for these 
bills. 

DISPOSITION OF HOUSE BILL 437 

Motion: Rep. Bachini moved DO PASS. 

Amendments, Discussion, and Votes: None 

Recommendation and Vote: HB 437 DO PASS unanimously. 
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DISPOSITION OF HOUSE BILL 438 

Motion: Rep. Thomas moved DO PASS. Rep. Bachini moved the 
amendment. 

Amendments, Discussion, and Votes: The amendment DO PASS. 

Recommendation and vote: HB 438 DO PASS as amended. 

HEARING ON HOUSE BILL 617 

Presentation and Opening Statement by Sponsor: 

Rep. Kadas stated that this bill would amend the banking 
laws by creating a community reinvestment rating system on 
which to base a bank's eligibility for state-funded programs 
and for authorization to relocate, merge, conso1idate,or 
expand; to place a representative of a low-income 
organization on the state banking board; amends Sections 2-
15-1803i 32-1-102, 32-1-109, 32-1-202, and 32-1-213, MCA; 
and provides effective dates. 

Testifying Proponents and Who They Represent: 

Rock Ringling, MAPP 
Lynn Robson 
Nancy Griffin 
Chet Kinsey, Helena 
Richard Parks, Northern Plains Resource Council 
Virginia Jellison, MT Low Income Coalition 
Joe Moore, MT Rainbow Coalition 

ProEonent Testimon~: 

See exhibit 1 for Mr. Ringling's written testimony. 

See exhibit 2 for Ms. Robson's written testimony 

See exhibit 3 for Ms. Griffin's written testimony. 

See exhibit 4 for Ms. '!'eague's written testimony. 

Mr. Parks said they had a reputation in some areas as being 
anti-business. The fact of the matter is, we are pro 
business but pro real business, business out in the street. 
We think this is a pro business bill and we support it and 
ask for a do pass reccmmendation. 

Testifying Opponents and W~;o They Represent: 

Marlene Teague 
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Bob Pyfer, MT Credit Unions 
Jim Hanson, Malta 
Chip Erdman, MT Saving & Lending Institutions 
Roger Tippy, Independent Bankers 

Opponent Testimony: 

See exhibit 4 for Ms. Teague's written testimony. 

Mr. Hanson owns a small bank and stated that he doesn't 
understand why we need duplicating laws. We make our money 
investing in loans, profitable loans. Banks buy and sell 
money, the best is to sell it in good loans. 

Mr. Erdman stated that the members of his association are 
subject to the federal community reinvestment act. This is 
just duplication of that act. 

Mr. Tippy said if this bill were limited to filing this 
additional CRA before you could do a merger and 
consolidation under HB 151 we might like it better. 

Questions From Committee Members: None 

Closing by Sponsor: Rep. Kadas thought the main problems had 
been missed. There are only 2 communities where the kind of 
detail that CRA reporting that we need for communities 
exist, Billings and Great Falls. Those are the only 2 
counties that are big enough that report the kind of detail 
that we need. 

HEARING ON HOUSE BILL 627 

Presentation and Opening Statement by Sponsor: 

Rep. Simon, House District 91, Billings. I am presenting to 
you today HB 627, this bill is designed to privatize the 
retail liquor operations from the state of Montana. I 
believe the time has come for action on this bill. I 
believe the state will be better with a private system than 
the current system that we have. I am not suggesting that 
our state liquor store employees aren't doing a good job 
because I believe that our liquor store employees are doing 
a good job. They are working hard and they are good people. 
The problem is the system is flawed. Since 1975 the profit 
line has steadily gone down hill and I mean dramatically so. 
The system is flawed, when I say this I mean we have a 
system that is based on a monopoly where the state is the 
sole provider of liquor for the people of Montana. When the 
employees of the store are only allowed to sell one product 
it becomes increasingly difficult to deal with declining 
sales. We have had declining sales in the state of Montana 
for a number of years and there are a number of reasons for 
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them. None of them can be related to the employees of the 
stores. Since 1975 we have seen a major change in the 
system. This bill appears to be a major change, but I think 
it is evolutionary in the change that is already going on. 
We had approximately 150 state owned stores, today we have 
only 40. A number of the stores are agency stores. This is 
a major change. Almost 75 percent of the stores in the 
state of Montana that were state owned are now a 
quasiprivate operation. We are not talking about a change 
that is dramatic and sudden at this point of time, we are 
talking about a change that has been going on for a long 
time. Why has this change been going on? To try and 
preserve the revenue base, and that is what this bill is all 
about. To try and preserve the revenue base that we have. 
An agency store is a store that is operated by an agent for 
the state of Montana, he pays all of the employees, he pays 
all of the operating expenses, and he gets a commission. 
Some of those commissions are less than 8 percent on the 
sale of the states inventory. On page 1 of the bill you 
will find that we are calling for a package store license. 
The idea of the package store license is to license stores 
that sell liquor for off premise consumption only. Stores 
that we have right now sell their product for off premise 
consumption only, that is different than a bar. A bar sells 
package goods but they also sell by the drink. This is to 
set up a license for off premise consumption only. 
Secondly, on page 24 we are talking about a different taxing 
structure. Currently the state uses a markup system where 
they take cost and add 40 percent to the cost of those 
goods. After we add this cost plus 40 percent we have two 
different taxes, one is a 10 percent license fee and those 
revenues are designated for specific purposes. They are for 
drug and alcohol programs and go to the department of 
institutions and law enforcement and so on. We have a 26 
percent tax that goes to the general fund, that is called an 
excise tax. Those are the two taxes we currently have, we 
get down to the final price. What I propose to do and the 
change I am proposing in the taxing system is to start out 
with our cost, then to use a different tax structure. That 
tax structure would be a license tax of 75 cents per liter, 
based on volume, not on price. The idea of the 75 cents is 
to try, as closely as possible, make these two factors 
equal. The 10 percent we are currently getting now, the 
revenues we derive, and the 75 cents that we derive off the 
per liter price is designed to generate the same revenues. 
Those are generally earmarked revenues and we do not want to 
adversely affect the programs that are being supported by 
this license tax. The bill also proposes to have $1.80 tax 
per liter on the product which would be the excise tax. 
That $1.80 is considerable more and will generate more 
revenue than the 20 percent tax. The reason for this is 
that the third component that goes into our state coffers is 
the profits that is generated by the liquor system. The net 
effect will be that we will stabilize the amount of revenue 
that is coming into the general fund. This bill will not 
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reduce the amount of revenue generated to the general fund. 
That is the whole purpose of this bill, to try and stabilize 
it. We have cutback several times and today we have a 
little over 100 employees working in our state liquor 
stores. That is less than 3 FTEs for every state liquor 
store in the state of Montana. We can't cut this any 
further. So, as sales decline, say 2 percent, we are 
finding that the profits are declining 8 percent. And goes 
on year after year. With our state liquor store system we 
are limited to selling one product, liquor, we can't add 
products like the bars have done. That is the fatal flaw we 
have in the system. When you can only sell one product and 
those sales are declining, you can only cut so far and then 
you start cutting into service. Under this bill taverns 
would be able to buy directly from the state warehouse at 
the same price as a package store licensee would be able to 
buy from that state warehouse. In many cases, I think those 
bars will become package stores also. They will provide 
that service to the people. Especially in small communities 
that is going to be important. It is difficult to maintain 
a store that sells just liquor in a very small community. 
You need other things to go along with it. This would allow 
people to start a package store and make that store 
available to the public. They are not going to be limited 
to the products that they can sell only liquor. They can 
offer other things, like a variety of things that would tie 
in with liquor, ice, mix, and all kinds of things like that. 
Just selling liquor is the chief problem we have had with 
the state. There is another alternative, I don't think 
anybody on this committee would suggest we do this, and 
start letting our state liquor stores offer other products. 
Go into competition with the private sector. I don't think 
that is a good alternative. We have a structural problem, 
it is not the fault of anyone, that is just the way it is. 
It is time for a change. I have some amendments to the 
bill. 

Testifying Proponents and Who They Represent: 

Phil Strope, MT Tavern Assoc. 
Wayne Phillips, Governor's Office 
Charles Brooks, Executive President, Retail Stores Assoc. 
Don Ingels, MT Chamber of Commerce 

Proponent Testimony: 

Mr. Strope said the amendments mentioned by Rep. Simon 
change the bill significantly. The principles we are laying 
down in this bill as amended is in the best interest of the 
state of Montana and to those of us who are part of the 
system. The tavern owners have a business that is 
completely controlled. We can buy our product from one 
source, we can sell it at one price, we can only sell it to 
certain people, we can sell it at only certain hours, we now 
have to put signs explaining to the public that this may be 
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a dangerous substance. We have all these things that the 
other members of the mainstream business community do not 
have. For that reason, we are tied very closely to what you 
do as legislators in setting the policies of this state on 
how this liquor will be distributed in the state of Montana 
and made available to the public. What we had in Montana 
until the last 8-10 years was really a three-tiered system. 
The state of Montana bought the liquor from the distillers, 
took into the state warehouse, repackaged that and sent it 
out, as Rep. Simon said, to a high at one time of 150 
stores. From those state stores an individual citizen or a 
licensee such as a bar could buy the product. That is the 
market that we still have in place today. It is apparent 
that the system is losing the ability to produce a profit. 
At one time liquor was the third highest source of revenue 
to the general fund. That is not true today. 

Mr. Phillips stated that the governor has strongly advocated 
privatization. We do not have the authority now to do any 
of this. The statutes that are laid out in this bill have 
to be changed so the bill is necessary in that sense. 
Support has been growing, not only among legislators, but 
around the state of Montana. 

Mr. Brooks stated that his association supports the concept 
that local, state, and federal government should not be 
involved in those merchandising and commercial activities 
that properly belong in the private sector. State 
government should allow free enterprise to handle the 
functions of retail liquor business in the state of Montana. 
We urge your support of this bill. 

Mr. Ingels stated that the Montana chamber of commerce 
supports this bill. 

Testifying Opponents and Who They Represent: 

Sen. Richard Manning 
Rep. Jerry Driscoll 
Bob Heiser, UFCW 
Jim Murry, AFL-CIO 
Tom Crane, UFCW, Great Falls 
Dave Crosmer, UFCW, Billings 
Patty Scott 
Mary Schuller, State Employee 
Bob Lemm, Alpha Industries 
Rep. Bob Bachini 

Opponent Testimony: 

Sen. Manning manages one of the state liquor stores in Great 
Falls. I am upset with the idea of 100-120 people out there 
that will not have a job. There is nothing in this bill for 
those people. I wonder what the consensus is of the 
governor and the sponsor of the bill. I know Governor 
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Stephens has feeling for the people, but it is not showing 
in this bill. I have a real problem with this. A lot of 
the people have a few years before they reach 60 or 65, I 
have a little better than 2 years to reach 65 and I would go 
out and work in another craft. But there aren't any jobs, 
remember that, people. You are throwing 100 or more people 
out of work, they are going to have to draw unemployment and 
that will cost the state of Montana. Think about this. Put 
this bill to rest. 

Rep. Driscoll does not support this bill. In the bill we 
will have one warehouse in the state with no m1n1mum 
purchase price. Changing the tax from a percentage to a 
dollar amount is a great idea if you drink Bombay, Tangiray, 
or Blackjack. But if you drink black velvet or schnapps, 
schnapps sells for about $5 per bottle in stores right now. 
Under this bill the tax would be $2.55. Bombay sells for 
about $18, the tax would be $2.55. So if you are drinking 
gin or expensive scotch, it could be a money saver for you. 
But, if you are schnapps drinker your price will go up even 
with the 40 percent off, it will go up. Who would buy one 
of these stores from the state? The bars can buy directly 
from the warehouse. 

Mr. Heiser opposes this bill, see exhibit 1 and 2. 

Mr. Murry submitted written testimony, see exhibit 3. 

Mr. Crane opposes this bill. In the last 10 years liquor 
store operations have generated 52 million dollars. That 
money will no longer be available to the general fund. 
There is nothing in this bill that provides for anything to 
make up for that level of lost revenues. 

Mr. Crosmer stated that he is here to oppose HB 627. He 
feels that as committee members if you are in favor of the 
present DUI laws or tougher DUI laws and you say you support 
Rep. Simon's bill to privatize the liquor division then you 
are talking out of both sides of your mouths. The citizens 
of Montana want control over the liquor, state control over 
the liquor, so that it is sold responsibly. So it is not 
being advertised as the best thing since oat bran, in the 
newspapers, t.v., etc. The state currently does not 
advertise and I think that in every state that has 
privatized consumption has gone up in those states. See 
exhibit 4 for the rest of Mr. Crosmer's testimony. 

Ms. Scott said she was opposed to HB 627. As a small 
business it is not a feasible business to get into. By the 
time you purchase the inventory, the insurances, the loss of 
the bar business and with the chance of grocery stores 
getting into it, it would not be a.good long-range 
investment to go into. We feel that the transition period 
we are going through right now, taking all those stores not 
earning 10 percent and turning them to agencies is the way 
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to go and the way to stay at this point. We are in favor of 
a full agency system at some point. 

Ms. Schuller stated that she operates a state liquor store 
in Livingston. I find it hard to believe that we are 
talking about 100 jobs that will be done away with in a 
state that can ill afford to lose people. We are standing a 
chance of losing representation in the state of Montana, yet 
we keep saying we don't need these jobs, let's do away with 
them. Please turn down this bill, as we have asked 
previously. I have worked thirteen years and this bill has 
come more times than I can remember. I urge you to vote no. 

Mr. Bob Lemm stated that at the present time there is a new 
formed corporation called Montana Distillers which will be 
opening a plant and will be bottling in Montana. Therefore, 
we are requesting that paragraphs 6 through 17 of this bill 
remain intact as it is. 

Rep. Bachini stated that he wants to go on record as an 
opponent. 

Questions From Committee Members: Rep. Glaser asked Rep. Simon 
what he planned to do with the 100 plus people? Rep. Simon 
said he would be happy to entertain any suggestions the 
committee or others might have that we will do what we can 
to mitigate the impact on employees. We have laid off many, 
many state liquor store employees already without any 
mitigating legislation. I am happy to try and work out 
something to mitigate the affects on the employees if people 
have suggestions. I simply don't know how to work it into 
this bill to do that. I hope before any action is taken on 
this bill that you and the governor's people address that 
problem. There are people that have worked for us for 20 
years or more and have been faithful employees, we owe them. 
We just can't cut them out. 

Rep. Bachini asked Mr. Blewett if I heard Rep. Simon in his 
opening statement right, there will be no freight cost 
involved in this program? Is that correct? Mr. Blewett 
said there will be equalized freight. There will be an 
increase in freight if the number of shipments increases 
because the weight we ship will reduce. There would be some 
offset that way. 

Rep. Hansen asked Rep. Simon if it was not a little bit 
irresponsible to propose a bill like this that does away 
with 4 million dollars? Where is your fiscal note on the 
bill? Rep. Simon said the fiscal note was ordered but is 
not available at this time. He does not think it is 
irresponsible. It will generate the same amount of revenue. 
Rep. Simon said when the fiscal note comes up he expects it 
to be revenue neutral. 

Rep. McCormick asked Rep. Simon it may be neutral but 
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who is going to pay that? The consumer, right? He is 
going to pay more to make it revenue neutral. 

Rep. Bachini asked Rep. Simon if he did not say that this 
would create jobs? Are we going to create jobs at the same 
level of payor create jobs at lower pay? Are the new jobs 
going to provide the same benefits? Rep. Simon said he did 
not know the answer because he has no way of knowing who 
might form the new businesses in the state of Montana. 

Closing by Sponsor: Rep. Simon said that one thing that had not 
been mentioned that is in the bill it would get the state of 
Montana out of the wine business entirely. Last year the 
sale of wine was 1.5 million dollars, $57,000 was in the 
state liquor stores. The amount of wine business being done 
in our liquor stores is so small that it doesn't make sense 
for the state to continue. This bill calls for the state to 
stop being in the table wine business and to allow that to 
be done through private distributors. The talk about losing 
4 million dollars is not true. This bill is designed to 
replace those revenues with the tax proposal I have 
explained to you. When we sell those stores out there you 
have to keep in mind that they will not have to pay that 
$15,000 license fee. That will be granted automatically 
along with the sale of the inventory to them. They will 
place a bid and that extra $15,000 that we are talking about 
is only on new stores that would be formed under this bill 
after 1992. There is no question that it costs money to go 
into business. 

ADJOURNMENT 

Adjournment At: 11:25 a.m. 

BP/sp 
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Mr. Speakerz We, the committee on Business and Economic 
Develo~ent report that House Bill 437 (first reading copy -

white) do pass • 

Signed,:--" ".---' 
'Robe~t Pavlov!~h, Chairman 
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~1r. Speaker: We, the committee on Business and Economic 
Development report that House Bill 438 ·(first reading copy -

white) do pass as amended • 

And, that such amendments read: 

1. Page 2, line 2. 
Following: line 1 

"--' '\ 

'" 

Insert: -(4) This section does not preclude a hospital from 
limiting membership or privileges based on education, 
training, or other relevant criteria.-
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Amendments to House Bill No. 438 
First Reading Copy 

For the Committee on Business and Economic Development 

1. Page 2, line 2. 
Following: line 1 

Prepared by Paul Verdon 
February 16, 1989 

Insert: "(4) This section does not preclude a hospital from 
limiting membership or privileges based on education, 
training, or other relevant criteria." 

1 HB04380l.apv 
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NA TIONAL NEWSPAPER ASSOCIA TION 

January 11, 1989 
Chuck Walk 
Montana Newspaper Association 
1900 Main Suite C 
Helena, Mt 59601 

Dear Mr. Walk : 

I appreciate very much your letting the National Newspaper 
Association know that the state of Montana is considering the 
enactment of a newspaper right of reply statute, and for requesting 
our reaction to this development. 

In a way I am somewhat surprised that an informed state 
legislator would seriously consider such a bill for enactment since 
it is about as clear as anything ever gets in the law that 
enactment of such a law would be unconstitutional. I can say that 
with some certainty for the U.S. Supreme Court ruled directly on 
this issue'in Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 
(1974), and a number of legal treatises have addressed the issue. 

For instance, Nowak, Rotunda & Young say: 

The Supreme Court however has strongly rejected the 
notion that a government guaranteed right of access or 
a fairness doctrine can apply to the press .•.. Miami 
Herald firmly established that the right of newspaper 
editors to choose what they wish to print or not to print 
~annot be abridged to allow the public access to the 

'newspaper media. The "virtually insurmountable barrier" 
which freedom of the press erects between ?overnmental 
regulation and the print media stands firm. 

Along much the same lines, Laurence Tribe, Professor of 
Constitutional Law at Harvard says in his AMERICAN CONSTITUTIONAL 
LAW: 

The Court reasoned both in Miami Herald v. Tornillo 
and in Wooley v. Maynard that the power to compel speech 
comes too close to the power to censor speech: both must 

INOWAK, ROTUNDA & YOUNG, CONSTITUTIONAL LAW (3d ed. 1986) at 
·section 16.18 (No Right of Access to Newspapers). 

Although the Miami Herald case was decided 15 years ago, the 
Court has reaffirmed it many times, and it is considered on of the 
bedrocks of First Amendment Law. 

1621 K STREET, NW I) SUITE 400 I i WASHINGTON, DC 20006·1790 / ; (202) 466.7200 

President 
Tholl1f,t; r U';ldlf"f'! 
Che~apl!"~(> PubloShi"ll Cmp. 
P.O Bo> .t:lf! 
Elklon. /,tt) ~1'l?1 

Vice President 
.Inhn M. Andrist 
The JOlJrnal 
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TreR5urer 
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be forbidden. Indeed, entrusting government with power 
to assure media access entails at least three dangers: 
the danger of deterring those items of coverage that will 
trigger duties of affording access at the media's 
expense; the danger of inviting manipulation of the 
media by whichever bureaucrats are entrusted to assure 
access; and the danger of escalating from access 
regulation to much more dubious exercises of governmental 
control. 2 

The Miami Herald case involved a Florida statute which 
required newspapers to publish replies by political candidates if 
the candidate had been criticized in the newspaper. In its 
decision, written by Chief Justice Burger, the Supreme Court threw 
the Florida statute out as violating the First Amendment. In doing 
so, the Court through Chief Justice Burger said that the 
implementation of a right of access through some enforceable 
government mechanism "at once brings about a confrontation with the 
express provisions of the First Amendment." This was because the 
Florida ·statute acted to "exact a penalty on the basis of the 
content of the newspaper." 

In a concurring opinion which has now become famous in the 
lexicon of our legal system, Justice White wrote that the Florida 
law violated the "elementary First Amendment proposition that 
government may not force a newspaper to print copy which, in its 
journalistic discretion, it· chooses to leave on the newsroom 
floor," and noted that suppression "of the right of the press to 
praise or criticize governmental agents and to clamor and contend 
for. or against change ... muzzles one of the very agencies the 
Framers of our Constitution thoughtfully and deliberately selected 
to improve our society and keep it free." 

I hope this clarifies matters. If you or anyone in Montana 
need further assistance, or would like to discuss this in more 
detail, please give me a call. 

Sincerely, 

UT. 
kObert J. Brinkmann 
General Counsel 

2TRIBE, AMERICAN CONSTITUTIONAL LAW 1002 (2d ed. 1988). 
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FROM DAN BLACK, EDITOR, KALISPELL INTER LAKE !R3t.j 

---OpiniolJ,--
Rep. White K~ight 
riding wrong ~orse 

Maybe Montana should havea "We've been read~g the newspapers 
literacy test for lawmakers so the state here, and darned if dqesn't seem that we 
won't have to endure biennial assaults on went too far when we 'set up this (ree 
the First Amendment. speech and free presslbusineu. Where 

Just kidding, of course: It's tough did those hacks at thelnewspaper get the 
enough to find good candidates as it is. idea we wanted them fO print anything 

But as a minimum, couldn't we but a (armer's alman~c? You, Tim, 
require everyone who fUes for the you're the choice up~re to correct our 
Legislature to read the Constitution so blunder and stop this tbuse .... " 
we won't eJect bozos who think election Now, you can', for,a minute doubt 
to the statehouse is a license to stifle Whalen's motives, ca~ you? The first 
free speech? time he ran for the Hd,use, the Gazette 

Take this guy in Billings, Rep. endorsed hJm and abu~d the other ruy, 
Timothy Whalen, who served one term In as jt were. But the fnJ~stlct of It all 
the HOUle and recently ran for anolher: didn't occur to Whale~ untJI two years 
He's ticked 011 because the BilUngs later when the Cazette, recognizing It 
Gazette endorsed the other fellow, had erred previously, 'endorsed Whalen', 
Whalen's opponent, in the last eJection. opponent this time ar~und. 

Whalen got elected anyway (take Poof, an alarm waJes Whalen and 
THAT, Gazette >, and now he's got this tells him irs time to Itgl!Jate, and he 
great idea to (orce newspapers who spurs his white horse ,oward Helena, 
endorse one candidate to print rebuttals carrying his dream for a better, happier 
from the other one at the same time. world, a world In whiqh editorial wrUen 

Nothing personal, of course. He lold have to clear their opipions with Tim 
The Associated Press, "It's just a Whalen five days before pre" Ume. 
correction or what I aee as an abuse." J( he had been hone,t with hJmself and 

Aha, the White Knight rationale: the long-sulfering people of Montana, 
Correct an abuse. however, Whalen would have openly 

Here we have Timothy Whalen, asked the Legislative ~ounci1 to draft a 
champion of maltreated politicians in bill to restrain the Ga~ette from 
general and those living at his address in endorsing any candidate who campaigns 
particular, doing battle with hal,lghty and against Tim Whalen. ~at would 
abusive editorial writers. accomplish what he rully truly wants. 

Most likely the idea eame to him in a But it would also r~eal his righteou.s 
dream. You know, one or the Founding cause for what it Is - Just so much 
Fathers - Thomas Jetrerson, probably sanctimonioUS sniveling - and if people 
- silting there in 8 marble lounge chair, really think for a minute about who Is 
enveloped in a rosy kind of glow, looking abusing what, they wJII laugh Tim 
stem and calling, "Timothy .... Timothy? Whalen and his bogus Utlle bill right out 
Are you listening, Tim? of the ugislature. ' 

I 

I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 

I 
I 



· , 

TESTIMONY ON HOUSE BILL 696 BEFORE THE HOUSE BUSINESS COMMITIEE 
FEB. 16, 1989, BY MIKE VOELLER, LOBBYIST FOR LEE ENTERPRISES,INC. 

Mr. Chairman, members of the committee, for the record by name is Mike Voeller. I am 
the registered lobbyist for Lee Entprises, Inc., which owns four daily newspapers in 
Montana. 

Yesterday I gave many of the members of this committee a letter written by Robert 
Brinkmann, general counsel for the National Newspaper Association in Washington, D.C. 

HB696 clearly is unconstitutional and that fact is supported by Mr. Brinkmann, who 
cites a case involving the Miami Herald that was decided by the United States Supreme 
Court. In that case Justice White wrote that the Florida law violated the "elementary 
First Amendment proposition that government may not force a newspaper to print copy 
which, in its journalistic discretion, it chooses to leave on the newsroom floor." 

I ask that a copy of Mr. Brinkmann's letter be made a part of the official record. 

The "WHEREAS" sections of HB696 ascribe a power to the press that I think is more 
perception than reality. I base this statement on more than 30 years in the newspaper 
business, most of which has been in Montana. 

I recall an instance a number of years ago when the Independent Record endorsed six 
candidates for the House. Four of the six were defeated. The IR did not endorse Rep. Jim 
Rice, a co-signer of HB696, who survived the ordeal. 

In 1986 The Billings Gazette, endorsed Rep. Tim Whalen, chief sponsor of HB696. He 
was elected to his first term in the Montana House. In 1988, The Billings Gazette did not 
endorse Rep. Tim Whalen, who was re-elected to his second term in the House. 

A certain U.S. Senator told the publisher of The Gazette that he would give him $100 NOT 
to endorse him. 

Perception and reality aren't always the same. 

I urge you to recommend that HB696 "do not pass." 
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317 Cruse Avenue P.O. Box 4249 Helena, Montana 59604 (406) 442-7190 

February 15, 1989 

House Business and Economic Development Committee 
Rep. Bob Pavlovich, Chairman 

Ladies and Gentlemen: 

My name is Jim Crane. 
Record. 

I'm publisher of the Helena Independent 

I'm here today to express opposition to House Bill 696. Although 
I am publisher of the local newspaper, I have spent most of my 
adult life as a reporter, copy editor, editorial writer and general 
news flunkie. 

The bill you are considering is unconstitutional. I think we can 
agree on that. 

But besides that, it's no fun. 

Half of the attraction of politics to your constituents is the give 
and take, the contests, the opportunity to nag at you about your 
performance, your promises, even your haircut. 

And that's partly what endorsements do -- stimulate conversation 
by voters about the candidates. As I'm sure others have pointed 
out, endorsement by this newspaper or any other newspaper certainly 
doesn't guarantee election. Rep. Jim Rice I s presence in this 
assembly is certainly evidence of that. 

In conclusion, this is not a bill to take seriously. While it may 
be fun to tease us ink-stained wretches, I don I t think this 
committee wants to put its stamp of approval on a bill which is, 
first of all, silly, and, finally, blatantly unconstitutional. 

Kill 696 and be done with it. 

Thank you. 

J mes D.~ 
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1\mend House Bill No. 438 as follows: 

1. Page 2, at the end of line 1. 
Insert: "However, this section shall not preclude a hospital 

from limiting membership or privileges based on education, 
training or other relevant criteria. 
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• ,. AN ACT REVT SING THE j,AWS GOVERNING THR PR ACT! CE OF POD I ATRY. DEFI N j NG THE SCOPE '" '>~ 

OF PODIATRY PRACTICE; AND AMENDING SECTIONS 37-6-101 AND 37-6-102, MeA." 0.// (, ~' 
1. Revise the language to meet the current practice and education levels of 

present and future podiatrists. 

2. Clarify the 'scope of practice' and the definition of the 'functional foot'. 

3. To allow the full scope of practice relating to the continued educational 

improvements, and understanding of the functional foot. 

4. To insure the public the delivery of 'all inclusive' foot care, by the most 

intensively trained in the specialty of foot care. 

************************* 

1. This revised language is continually in need of updating due to the astounding 

rate at which medical advancements are being made. When the initial practice 

act was written, much of the medical technology and diagnostic tools used by 

today's practicing podiatrists had yet to be developed. Our profession is 

continually up-grading its' educational base both at the graduate and post-

graduate level, and will certainly continue to do so well into the future. To 

require modern podiatric physicians and surgeons to practice within the letters 

of educationally out-dated laws is limiting to the publics well-being. 

While it may be argued that a revision of the existing law will allow an extreme 

expansion in the boundries of the body in which a podiatrist may practice, it 

MUST be pointed out that the 'functional human foot' is not an isolated entity 

in and of, itself. It is a complex functional unit of extreme··intricacy that 

has as many, or more, muscles originating in the lower leg (below the knee) as 

it does within the foot itself. (NOTE: ~hart on blue page) 

Some may argue that with the revised law, podiatrists may be tempted to perform 

vascular, nerve, or other highly skilled procedures in the lower leg. While 

conceivably this is true, our present system dictates that a physician and 

surgeon of any specialty must undergo training, credentialling, proctoring, 

and the on-going process of peer-review in any hospital setting. 

-1-
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Page 2 

2. 

Another arguement that may arise is that podiatric practitioners may perform 

some of the beforementioned procedures in his (or her) own office. We would 

suggest that this line of reasoning is totally without merit. Due in part, to 

the highly technological equipment which is required. 

• 

I 
I 

The clarification of the 'scope of practice' again, is to eliminate the continual I 
need to modify the existing laws as technological advancements dictate. 

3. The definition of the 'functional foot' is a necessary revision, not only to 

insure that the most inclusive and definitive treatment is rendered to the foot, 

I 
I 

4. 

but to allow existing expertise to be rendered without creating a "grey area", 

(a legal language trap), with the possibility of misinterpretation by the legal 

community. Thus, allowing the prbfessional liability companies the ability to 

defend the podiatrist, without limitations. 

I 
I 

80% of Americans will some day require foot care. In the interest of this public, I 
the profession wishes to be unencombered by the antiquity of the existing laws, 

and to be allowed to deliver the most advanced medical care and technology, by I 
the most intensively trained in the specialty of feet. 

i 
I 
I 

I 
I 
I 



118 SECTION 1: FUNDAMENTALS AND PRINCIPLES 

of the foot during this time, Cllusing flome supination 
around the midtarsal joint axes. M. flexor digitorum 
longus has some inconsistent activity during t.his 
pha!le, probably related to helping M. tibialis posterior 
decelerate subtalar joint pronation (Fig. 2.10). 

Summary of Contact PhaRe 
The important element.s occurrin~ during contact 

phase are: (a) sagittal plane shock absorption by knee 
flexion and ankle joint plant.arflexion, (b) absorpt.ion 
of internal leg rot.at.ion t.hrough subtalnr joint prona-

.P-;;L. 

1It>C/~~~c 
8./illlf, 

t.ion, and (c) smooth transfer of hody weight. onto the 
contact. limb. 

Midstance 

This is the portion of the J!ait. cycle from 15% 
until the heel comes orf the J!round at 40%. The 
opposit.e foot has left the floor, and it is necessar)' for 
the body to maintain its halance over the single sup
porting limh and continue smooth progression of the 
cent.er of gravity forward. 

S1 ANCE PHASE SWING PHASE 

LEG 
MUSCLES 

(11) 

FOOT 

MUSCLES 
(9) 

' .. 

..... .. ~ .. 
.:~~:.,. .. 

•• ' .- ! •• 

. itt:V!F' 
.~ ...... -~ ... 

CONTACT MID.STANCE EARLY I LATE 
SWINO SWINO 

n..,'oe ........... 

SolaUI 

'OI'arlo, '''''111 

''''0' Dllhoru", Lo"llUi 

''''0' Hanuel. lo"llUi 

'a'on.UI lo"llUi 

" 'aro ... u" ... "'" 

Anlarlo, ',bl., 

bt._, H.III1C11 lo"llUi 

,.,._, DilliON ... lo"llUi 

h_UI '.rtIUl 

/' £0'."10' DilliON'" .... "' • 

• 
,,,,._, H.llue" ... "'~ 

Abductor Hilluc .. 

''''0' DilliON'" ....... J 

OUI',.tul ".n' •• 

lumbrical .. ., , 

""0' H.llucll ....... 

Alltluetor HaHuc .. 

Figure 2.10. Phasic muscular activity. ~raphlc' representation of muscular activity related to galt cycle . 
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J. W. BLOEMENOAAL. M.D. 
PAUL M. MELVIN. M.D. 

Mr. Rich, Tucker 
156 fairway Drive 
Helena, Montana 59601 

Dear Mr. Tucker: 

GREAT FALLS ORTHOPAEDIC ASSOCIATES 

PHYSICIANS' PROFESSIONAL CENTER. SUITE 5 

1300 28TH STREET SOUTH 

GREAT FALLS. MONTANA 59405 

TELEPHONE 14061 761-1410 

January 30, 1989 

CHARLES D. JENNINGS: M.D. 
SURGERY OF THE HAND 

I am writing this letter in support of a bill for an act entitled "An Act To Prohibit A 
Hospi tal, Except A Hospital That Employs Its Medical Staff, from Denying Staff 
Membership Or Privileges to Osteopaths and Podiatrists Because They Are Not Medical 
Doctors And Amending Section 50-5-105, MCA." furthermore, I am writing in support of 
a second bill for an act entitled "An Act Revising The Laws Governing The Practice of 
Podiatry; Defining The Scope of Podiatry Practice; and Amending Sections 37-6-101 And 
37 -6-102, MCA." 

I have worked closely for several years with a colleague, Dr. J ames Clough, who is a 
podiatrist. Based upon my knowledge of his work as well as a careful examination of 
the proposed bills, I feel that they should be passed as they have been amended. 

Sincerely, 

CDJ:gg 

CuJ.L_ Ai;) 
Charles D. Je~.9ing~, M.D. J~ 

f. ; . C;// I 
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'~ _____________________ M_O_N_T_A_N_A __ P_O_D_IA_T_R_I_C __ M __ E_D_IC_A_L_A __ S_SO __ C_IA_T_E_S~._P_.C_. 

James G. Clough. D.P.M. 

Reconstructive Foot Sur(ll'ry 
Pre,·tenti.-e Sports ~'('dicine 
Children's Gait Clinic 
Didbetic Foot Care 

BILL 437 

David B~il/nt If~ 

I, like many of my colleagues present today, have rec~ived extensive 
training in the care of foot problems. We have four year colleges, 
then podiatry school where the four year cirriculum deals extensively 
with the human. foot. Many of us, like myself, have also had 
postgraduate training in the surgical management of foot pathology. 
Our training is comprehensive relative to the management of foot 
problems. When different specialists are necessary for proper 
management, they are available and consulted. We work with a team 
approach, attending to the best interests of our patients. 

Bill 437 would allow us to address the full scope of foot pathology. 
It would more clearly delineate the anatomical limitation of our 
practice and allow us to carryon the type of care which would be in 
our patients best interest. 

The intention of legislature of this nature, I am sure, is not to 
limit those podiatrists trained in providing comprehensive foot care, 
but should represent the upper limitations of our profession. The 
law does not dictate that an orthopedic surgeon limit his practice 
to bone and musculoskeletal problems. However most do limit 
themselves because they 00 not have the expertise to be practicing 
other specialties. Likewise our podiatry scope should reflect 
similar purpose, that is, to provide a vehicle for well qualified 
practitioners to carry out comprehensive care and evaluation relating 
to the foot, which would be in the best interest of the pub lie. 
Hospitals and other health care facilities will continue to carry 
the burden, as they do now, of credentialling pract1t10ners. 
Credentialling of practitioners is not within the scope of the 
legislature, nor should it be a function of the legislature. I have 
submitted written testimony today from 2 orthopedic surgeons whom I 
personally have worked with. Both of these people can attest to the 
fact that I personally am qualified to carry out practice as described 
in this bill. I feel an unfair limitation has been placed on myself 
because of the present law. This needs to be revised. 

I personally see the effect of this bill to have nothing but a 
pos1tlve effect o~·~ne care of podiatric patients and therefore feel 
that the 7"i11 be the main benefactor. 

:,tf· )(/'-L-
Jaje's Gi~.l()ugh, D. P.M. 

J~C:c~/ 
J220 ClN1RAL A\'E.NUE. SlJl1l ell. GKL;l 1':\1 L::'. \\(.1"'1 :',',:. :,(,.;(1\ • j'HU"-,L -4(1' 'i(,j ;'222 
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MONTANA PODIA~RIC MEDICAL ASSOCIATES, P.C.\~. fV 

James G. Clough, D.P.M. 
David B. Huebner, D.P.M. 

I Reconstructive Foot Surgery 
Pr~\en:i\ie Sport; ."edicine 
Ch;:dren's Gail Clinic 
Di3t:>etic Fool Care 

~: HOUSE BILL 437 

Dear Congressman: 

The purpose of the proposed changes in this bi 11 are to more 
accurately define the role of the podiatrist as a foot specialist. 
The current law unfairly limits the scope of practice for those 
podiatrists who have the training to treat every aspect of the foot. 
These changes will not give podiatrists carte blanche to perform 
treatments for which they are not qualified for proper credentialling 
by hospitals and medical centers will define an individual 
physician's privileges. 

I, as well as other podiatrists in Montana, have completed intensive 
hospital based surgical residencies which have prepared us for 
surgical treatment of the entire functional foot. Passage of this 
bill will more clearly define the scope of practice and allow the 
podiatrist as a specialist of the entire foot to provide the best 
care possible to the people in their communities. 

Sincerely, 

'.--., ') ({ /1 
'.::af'r{'~ !-> ~~ IA-"-

David B. Huebner, D.P.M. 

DBH:cms 
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SCOTT G. DeMARS. D.P.M. 
PODIATRIC PHYSICIAN AND SURGEON 

926 MAIN STREET. SUITE 8, BILLINGS, MONTANA 591 05 
(406) 245-81 22 ' 

January 31, 1989 

Business, Economic, and Development Committee 

RE: Legislative change for the Montana Podiatric Practice Act. 
Bill Number 437. Defining the scope of Podiatric medical 
practice. 

This bill defines the scope of practice for a podiatrist, the 

physician or surgeon treating disorders of the human functional 

foot, by all systems and means. This will allow any properly 

licensed D.P.M. (Doctor of Podiatric Medicine) in the state of 

Montana to treat all disorders of the anatomical foot as well 

as any structure directly attached to the foot which affects 

the foot's function. This treatment may be done by any system 

or means for which the individual podiatrist is qualified to 

perform based on his or her training. 

Thank you for your support of this bill. 

7;;;;~J%-- ~;1~ 
Scott G. DeMars, DPM 
rl 
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Sports Medicine • SWIery of tbe 'oot 

-' 
January 30, 1989 

BUSINESS ECONOMIC AND DEVELOPEMENT COMMITTEE 

RE: Legislative change for Montana Podiatric Practice Act. 

Bill 1437: 
PRACTICE. 

DEFINING THE SCOPE OF PODIATRIC MEDICAL 

The purpose of this bill is to define the scope of Podiatric 
medical service as a speciality having expertise in the care 
of the foot. Stating the Podiatrist may treat aliments of 
the human functional foot by all systems and means which are 
reasonable and customary within the state of Montana. 
Therefore, what we are asking is that the practitioner be 
able to practice within their scope of Podiatric medicine and 
surgery of the foot and treat the anatomical structure that 
influences the function and structure of that foot. Again, 
this scope of practice be based on each individuals training 
as well as their credentials within the hospital staff and 
community from which they practice in. 

Thank you for the support of this bill. 

DPM 
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HOSPITAL DISCRIMINATION H.B.-438 
tn' 

A. The need for House Bill 438 exists because many hospitals in Montana have not 

C. addressed incorporating Podiatric physicians and surgeons on their staffs. 

The training and skills of the more recent podiatric physician and surgeons have 

advanced to the degree that their practice certainly would be limited by the denial 

of staff priviledges. The present hospital credentialling process is very capable 

of judicating the proper level of privileges an applicant may be given. 

The joint commission on hospital accreditation has recommended since the mid-60's 

the inclusion of podiatr~.sts on hospital staffs. The present system recommends 

co-admission with a M.D. 

B. Some fear that other allied health professions will use similar methods to obtain 

priviledges, this would be addressed by the fact that M.D.'s D.O. 's and D.P.M. 's 

are the only professions with the designation of 'Physician and Surgeon'. It 

should be noted that these three (M.D.'s, D.O.'s and D.P.~.'s) require a minimum 

( of 1 year post-doctorate training, in contrast to all others licensed under title 

37. 

C. Those who would oppose this bill, should realize that it is being introduced in the 

best interest of the public. The use of hospitals, and the inherent peer review 

process, is the most effective method for the medical profession to insure quality 

health care. 

D. We (Podiatric Physicians and Surgeons) feel that with over 50% of the states now 

under comparable law, and another 20% on the verge of passing similar law, it is 

timely for our state to follow their lead. The people of the great state of Montana 

deserve the BEST foot care available. 
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Hospital Privileges 
and theJoint COinmission 

Dennis S. O'Leary, president ofthe}oint Commission on Accreditation of Health Care Organi2.1-
tions, a prestigious and pOwerful group long held as the pinnacle of quality assur.mce ofhospitlJs, 
dispels some myths about the commission 5 power tobreak down the barriers to full hospital 
privileges for pOdiatrists. Executil7e editor Judith A. Rubenstein conducted the telephone 
interview on December 2. An edited transcript follows. , 

hat are the chief obstacles podia
Ists face in gaining full hospital 
'ivileges? 

)bably, more than anything else, it's 
man resistance to change. You have a lot 
practitioners and a Jot of healthcare 
~nizations who have been through a 
~tty tough decade of change, almost a)) 
which they had no control over. Throw 
e more piece of change on their plate 
j they get their backs up-that's human 
:ure. I think podiatry has a pretty current 
:cessful track record in establishing itself 
thin hospital settings. That doesn't mean 
erfect world has been achieved, but a lot 
physicians out therc don't think a pcr
t world has been achieved relative to 
:ir practice in hospitals either. 

And the key levers for change? In 
other words, who are the road
blocks? 

The roadblock is resistance to change 
which comes from people-they are all 
human beings. They're saying, "We've 
been through enough here." 

In setting up criteria for specialty 
can; cross specialty conflicts are like
ly to arise. What possible solutions to 
these conflicts do you propose? 

I still think that the credemialIing and 
privileging process has;the capaCity to ad
dress cross-specialty (Conflicts, It is in
evielhle th:lttcrrilorial isslics will arise 
between specialties, panicuJarJy when you 
get down to the privileQes orocess HIlt 

there are various kinds of independent, 
, v.llid ways that an individual demonsu .... ltes 
his or her competence. That doesn't re
quire identical tr.tining or experience. 

There should be ways.)o satisfy the 
medical staff in telling them that this in
dividual is qualif1t:d to do a, b, or c. You 
either have gone through good training, 
specialty training following grad}lation, or 
have a lot of experience in doing some
thing and someone else is willing to testify 
to that. Sometimes when an individual is 
reviewed, there remains some douht in the 
minds oflhe medical stiff. Then the logic-.t1 
thing would be to allow the individual to 
do it, but under supervision ')r monitor
ing, so Ih;1I hl: ell) Ix: 1l!lS(.'rvnl in pl:rlimll
ing the procedure. With observation, it can 
I"'\P tiptprr'r\in.~rI ~('h.o.. .... ,,_ .... L ~ !_ ...J - ! - - . I 
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cedure well, needs more monitoring, or 
should not be permitted to do that pro
cedure. It's really a common sense ap
proach that says you shouldn't make 
arbitrary or capricious decisions. 

little bit less heated. People will kill over but if you want to do surg~ry, y6utn~d" 
theoretical issues, but when you get down surgical training. ~ require the Organiza-I 
to nuts and bolts issues, the heat tends to tion to set the criteria. ~ expect the cri
dissipate. teria to be used in such a fashion to ensure 

Informed sources charge that in the comparable care. It is not reasonable to exG 
pect the criteria to be identical. An ortho-I 

credentialling process, a double pedic surgeon has training that is different 
standard prevails, that podiatrists are ' from a podiatrist. The two types may well 
held to much higher standards than ,be comparable, but that is a judgment the I 
orthopedlcsur;geons. . Have you noticed any change in the 

willingness of administrators to buck 
internal medical staff politics to ob
tain full privileges for podiatrists? 

',' hospital makes, not the Joint Commission. 
that's an allegation. Others may see it quite , Can the commission eVer act to re
differently. 

solve conflict among specialties? 

I really do not have any meaningful data on 
that. If there's a hot issue bubbling around 
out there, we usually hear about it. I haven't 
received any correspondence either from 
disgruntled medical staff or frustrated ad
ministrators concerning privileges for p0-
diatrists in a long, long time. That doesn't 
mean the system is working, but it doesn't 
mean it's not working either. 

HoW' does a hospital ~r the Joint '. ~ ~uld-probabJy serve as a convener of I 
Commission set mearungful stand-
ardsforcred. entiallinganyspedalty, a group to promote resolution of the is-

sues. ~'ve certait1ly had lots of experience 
podiatry included, whose practJtion- I 
ers are allowed to perform foot and doing tflat before. But on the front end we 
3nkle sur;gery? don't want to presume there will be con

Do you think it's a dead issue? 

Let's make some semantic distinctions 
here. ~ set standards relative to organiza
tion, structure, and function. Those are dif
ferent from clinical standards or clinical 

flict on every area of clinical indicator de
velopment. 

Just what does theJoint Commission i 
do? 

I don't think any issue is ever dead, maybe 
quiescent. It may mean that the organiza
tions are becoming more facile in the cre
dentialJing and privileging process. Or that 
hospitals and their medical staffs are ~
coming more sophisticated in their under
standing of these processes, which tends 
to make the process more objective and a 

criteria which, in accordance with our Fundamentally, the Joint Commission has ~ 
standards, we say the organization-in this four roles. (1) Standard setter. \Xe have been Sl 
case, the mediCal staff-must set. ~ ex- setting standards for hospitals and other I 
pect those clinical criteria to be applied kindsofhealthcare organizations for about 
even handedly, depending on what kind seventy years-if you include the hospital ~I' 
of privileges we're talking about. standardization program of the American 
, The criteria do differ depending upon College of Surgeons. The Joint Commis

the kind of privileges. If you take care of sion has always enjoyed a unique advan
diabetics, you don't need surgical t4 g, tage as a convener .. Generaily speaking,,' i 

<. ," _____ , ____ . ___________ ' .... , .. ___________ ,_::J~ .. .1 

when a determination is made that it is ap- the ninety-eight percent successfully ad
propriate to write new standards in a given dress their contingencies. In some cases, 
area in order to reflect state of the art prac-. resolving it i~ relatively straightforward. 
tices, we try to bring In outside experts About eight percent of this group el'lteran 
from around the country who can speak informal status, cailed tentative non-ac
to the standards area question. But it goes creditation. \Xe don't publicize it. Tentative 
heyond th~t. Health professionals feel a non-accreditation means they are not per
responsibility to participate in the stand- forming acceptably in our view. About 
ards program. - . sev~n -out of eight in that group resolve 

(2) Evaluator. All our e\l"J.luatAO~ iCtiVities their' problems. 
~re based on our standard~. However, to-' (4) Educator anti consultant. \Xe work 
d;{}' not all our evaluation activities lead to . with hospitals to improve their perform
an accreditation decision. we conduct anee, to assist them in resolving the pro- : 
some evaluations under contract with blems they have. Our survt::ys have also 
third parties such as state evaluators of been in part evaluation and in part con- . 
managed care organizations, particularly ; sultation, suggesting ways that hospitals 
HMOs and state agencies responsible for who are not in compliance with standards 
Medicaid programs. They have an obliga- c:an get themselves into place and in com-
tion to ensure that Medicaid patients are pliance. '. l , 
receiving good care. ' _ 

(3) Decision maker. we make accredita~ Is accreditation voluntary? 

tion decisions. ~ evaluate against our I don't think anybody absolutely must use 
standards, analyze our findings, and come. our services. In that sense, anyone who 
to a conclusion as to whether the organiza- comes to us for any of our services does SO 

tion should be accredited, accredited with on a voluntary basis, but there are compel
contingencies, or not accredited. BasicallY, ling incentives, particularly for hospitals 
amongst hospitals, one percent are accred- and, to some degree, other types of health
ited without contingencies, approximately care organizations to seek our services. 
one percent or more are not accredited, Hospital accreditation in particular to; linked 
and ninety-eight percent are accredited to the governmental regulatory process 
with contingencies. The contingencies both at the federal and state levcl~ such that 
may range from one to many. Almost all the Medicare program accepts accredita-

tion as meeting the conditions of participa
tion. ~ have a relationship v.ith forty-two 

. states that accept Joint Commission ac
creditation as meeting their state hospital 
licensure requirements. In addition, hos
pitals that have graduate medical education 
progcims must be accredited by the Joint 
Commission. Practice insurers like to see 
that the institutions they insure are accred
ited. Some people who loan money to 
hospitals in particular like to see them ac
credited. Health insurers like to see the 
organizations to .?Jqom they provide reim
bursement accredited. So there are many 
incentives for hospitals to seek accredita
tion. But obviously there are hospitals that 
are not accredited and they are doing just 
fme-at least some of them are. 

What authority.lf any, does the com-
, mission have and by whom is it em
powered? 

The Joint Commission is essentially a 
private sec:tor, professionally based organ
ization, not empowered by anybody. It , 
was created by the health professionals out ( " 
of a sense of responsibility to do every- _ 
thing possible to stimulate and promote 
high' quality care in hospitals and, now, 
other health organizations as well. It 
gained a lot of credibility, so a number of 

COlllillued on paRe 64 
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responsible gm'ernment agencies felt the 
Joint Commission could do the external 

, evaluation better than they could and 
'came to depend upon it to do that job. 

Where does its funding come from? 

Basically, it is self supporting. Organiza
tions that are surveyed pay survey fees; 
educational seminars are put on for a reg
istration fee; publications and consultation 
services are sold. Approximately two
thirds of our revenue comes from survey 
fee~, which, from our standpoint, is the 
co~t of doing business. It's not unlike the 
annual audit that an organization goes 
through. Theirs is a financial audit, this is 
a quality of care audit that happens to oc
cur every three years, although we visit 
problematic hospitals much more fre
quently. 

1b whom is the commission respon
sible? 

To its board of commissioners, which is 
made up of representatives of the five 
member organizations: the AMA, the Am
erican Hospital Association, the American 
College of Surgeons, the Ameri<:an College 
of Physicians, and the American Dental 
A~~ociation. Once the organi7.ation enters 
into certain statutory or contractual rela
tionships, it has certain contractual obliga
tions and accountability in terms of those 
relationships. This is also true in our rela
tionships with the forty-two states and 
other contractual relationships, such as ' 
reviewing managed care facilities for states. 

We are told that a special meeting was 
held last March at which a task force 
on anaesthesia was proposed. What 
is the status of that committee? 

[Dr, O'Leary did not recall th~ specific 
meeting.] 

Well, we were informed that the in
tent was to convene members of the 
various specialties and disciplines 
within the heaJthcare delivery sys~ 
tem to propose better ways to deliver 
care to the patient populace. 

Basic.dly we said we were going to put to
gether clinical indicator task forces and P,ut 
the best people around the table, which 
might involve people with different back
ground. There were no podiatrists in that 
anaesthesia group-and no surgeons, 
either. 

Have you set up such task forces with 
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respect to podiatry and orthopedics? 

Not yet. 

Do you intend to? 

I don't know. We h:ld three special task 
forces last year: obstetrics; anaesthesia; and 
hospital-wide generic indicators, which 
cuts across all sorts of services. We created 
three more this year: clrdiovascul:lr, on
cology, and trauma. And we have three 
more that are next in line: long-term care; 
dental health care; and general surgery. We 
have not picked the next grouping. I think 
our long-term feeling is the Joint Commis
sion should not be the sole locus for clin
ical indicator development, hecause if that 
is the case, when all the clinical indicators 
are developed, they will be ours and that 
is pretty narrow. The purpose of clinical in
dicators is to set screens to evaluate the 
quality of patient care. 

Then it seems the key issue is how to 
promote the active involvement of a 
variety of othe.r professional groups 
and organizations for clinical indi
cator development. 

We've learned a lot about doing clinical in· 
dicator development, but it's not so pro
found that only the Joint Commission can 
do it. The investment of other organiza
tions becomes important hecause it would 
promote professional ownership of these 
indicators. 

Will podiatrists be consulted and in
cluded in the development of clinical 
indicators on foot care? 

I don't know, but that doesn't preclude the 
effort. Podiatrists could sit down and de
velop clinical indicators. 

Would theJoint Commission accept 
them? 

"res, ifthey are good, \X-C want to develop 
effective tools for evaluation that support 
the proviSion of high quality care. We are 
an advocate primarily forthe patient and 
not an arbitrator between professional 

· groups. If the man in the moon developed 
effective indic;ltors relative to foot care, 
we'd probably usC them. 

· t 

· Who would make this decision? 

'We have a pretty sophisticated research 
and development dep;lrtment that knows 
how to look at indicators. If we think they 
are conceptually sound, we have a bac;is for 
conceptually testing them. It is a painfully 
objective process. 

What recommendations could the 
Joint Commission make to ensure 
that such a credentialling process is 

equitable and standard for all spe
cialties who are allowed to perform 
foot and ankle surgery? 

I don't think anyone would ever be foolish 
enough to require that they be the same
only that they shpuld be comparable. The 
orthopedic surgeon trains longer than the 
podiatrist does. It would be to the podi
atrist's great disadvantage to clamor for the 
same criteria to be applied. 

Has there been a change in the past 
few years? 

I don't have any basis for making that kind 
of judgment. We're not hearing a lot of 
complaints and problems, in fact, virtual
ly nothing. Our standards are appropriate
ly permissive in that respect. Judgment is 
up to the hospital. If there is a conflict or 
an anti-trust concern, that's more likely to 
be resolved in the courts. I haven't even 
seen a lot of litigation activity in the past 
couple of years. 

Podiatrists perform up to seventy
five percent of all the foot and ankle 
surgery in this country. They ha\'e a 
meaningful role in more than fifty 
percent of the hospitals in this coun
try. Therefore, why is it that as a pro
fession, podiatry does not have di
rect input into the Commission? 
Why isn't the profession directly in
'volved with the commissioners in 
helping to establish and maintain 
high standards of foot and ankle care 
within hospitals? 

The podiatrists do have input. They do sit 
on at least one profeSSional and technical 
advisory committee, long-term care, I 
think. We're in communication with the 
p6diatrists, as we are with a lot of groups. 

What would be your position on 
non-M.D. healthcare providers with
in the hospital setting? Should they 
have privileges? Should they also 
have complt;t~ and full activity on 
the medical staff? 

We define a grO.llP of people as licensed, in
dependent practitioners. From our stand
point, those individuals are eligible to be 
members of the medical staff and, there
fore, must be privileged. Whether or not 
the hospital decides to have those people 
on staff, or on the executive committee, or 
involved in the governance process is also 
the hospital's determination. 

Thank you, Dr. O'leary .• 



L)~~i~tric Services i.n a 
'~iospital: An Overview 
~ "4ARIE M. KIERNAN 

The integration of foot care by doc-
.'rs of podiatric medicine into a hos

ltal selling has heen shown to he h7n-
ijcial to both the patient's well-be!ng 
ild the hospital's revenues. HospItal 

~neditation standards issued by the 
:oint Commission on the Accreditation 
f Health Care Organizations (Joint 

• 'ommission) and the American <?s
"~()pathic Association (AOA) provIde 

'( Ir the granting of active . sta~f men~
crship to doctors of podla~nc. ".ledl

; . ine at the discretion of the indIvIdual 
~',lspital. Statu~es, i.e .• ~d~ninistrative 

r judicial actIons proViding for the 
"ndiscriminatory treatment of the 

"'ll'dical staff applicant, exist in the Dis
jrict of Columbia and more than 25 
, tates. 

There is an economic benefit to a 
~o<;pital and its patients when doctors 

,r podiatric medicine are staff .me!,"
lers. Podiatric services are eaSIly In

'; . nrporated into the ~tru.cture <,If. a hos
""ital. Doctors of podiatric medlcllle can 

',c;e the existing surgical suites and 
:ryment; thus, there is little or no 

... "I capital expenditure on the part 
d the hospital. 

1.. -iospital Accreditation 
Standards 

'. The 19H8 standards of the Joint 
.. 'OI11Jllission provide that the medical 

taff: 
, "Includes fully licensed physicians and 
l..nay inelude other licensed individu.als 

It'rlllitted by law and by th~ ho~pltal 
o provide patient care services Inde

, )endently in the hospital:". Standard 
",1s.l. Required CharacteristIc Ms: 1 .. 1. 

'1 ccredilalion Manual for Hospaals, 
()R8 Edition. AM1II88. 

.. The Joint Commission defines the Ii
ensed independent practitioner as: 

"Any individual who is permitted by 
.. ,I\\' and who is ~Iso pe~mitted by the 

Jospital to proVide patient care .s~rv
es without direction or supervision. 

.jthin the scope of his license and in 
.'ccordance with individually granted 

I::' ical privileges." 

-

State law is' key iii lIctcrmining the 
eligibility of the practitioner to per
form patient care services indcpcn
dently. All states. Puerto Rico. and the 
District of Columbia recognize the le
gal authority of the doctor of podiatric 
medicine to perform patient care serv
ices independently within a specific 
scope of practice. No state or jurisdic
tion requires the supervision of the 
doctor of podiatric medicine in per
forming podiatric services as defined in 
state law. Indeed, several states have 
specific statutory and regulatory pro
visions which authorize the doctor of 
podiatric medicine to be a member .of 
the hospital medical staff. to hold elm
ical privileges within hospitals, and to 
have responsibility for patient care. 
Statutes exist in the District of Colum
bia and the states' of Alabama. Ari
zona, California. Colorado, Connect
icut. Florida. Georgia. Illinois, 
Louisiana, Maryland. Massachusetts. 
Michigan, Missouri, Nevada. New Jer
sey, New York. North Carolina. Ohio. 
Oklahoma. Oregon. Pennsylvania. 
South Carolina. Tennessee. Texas. 
Utah, Virginia, Washington. and Wy
oming. 

The standards of the Joint Commis
sion stress the uniform application of 
professional cril~rja for the granting of 

privileges: 

"Professional criteria specified in the 
medical staff bylaws ;lIld uniformly ap
plied to all applicants or medical staff 
members constitute the basis for grant
ing initial or continuing staf~ member
ship." Standard Ms.1. ReqUIred Char
acteristic Ms.I.2. 

The Joint Commission standards fur
ther state that the purpose of the cri
teria is to assure quality patient care. 
The criteria should be reasonable. re
lated to quality care, and pertain to 
"evidence of current licensure. rele
vant training and/or expe/ience, cur
rent competence. and health sta
tus. "(Standard Ms.l. Required 
'Characteristic Ms. 1.2.3). 

In July 1988, the American Osteo
pathic Association. the ac~reditin~ or
ganization for osteopathIc hospitals. 
revised the standards for staff mem
bership and privileges in osteopathic 
hospitals to allow active staff member
ship to practitioners other than doctors 
of osteopathy: 

"The organized prOfesSional staH -
must include that category of active staff 
membership. This category may, at the 
discretion of Ihe individual hospital, be 
expanded to include other pracfitioners 
as indicated in Section 4 a.) (ii) and (iii) 
below. 

a.) A doctor of osteopathy or med
icine; 

b.) A doctor of dental surgery or 
dental medicine who is licensed to 
practice dentistry by the state ~nd who 
is acting within the scope of hiS or her 
license; 

c.) A doctor of podiatric medicine, 
who is licensed to practice podiatry by 
the state and who is acting within the 
scope of his or her license." 

The standards of the American Os
teopathic Association, like those of the 
Joint Commission. require that mem
bership and privileges be based on .. ~e 
qualifications and demonstrated ahlllty 
of the applicant. 

The American Podiatric Medical As
sociation (APMA) supports the prac
tice that the granting of medical staff 
memhership and clinical privileges to 
doctors of podiatric medicine be based 
on the individual's education, training. 
experience, and demonstrated com
petence and judgment wit~in ~he leg~1 
scope of practice for podlatnc medI
cine. Further. APMA recommends that 
the credential committee of a hospital 
evaluate the experience and training in 
podiatric procedures on an individual 
practitioner basis. This po~ition is cO.n
sistent with that of the Jomt Comnlls
sion. AOA, and the American Medical 
Association (AMA). 

The Future 

The benefits of foot care by doctors 
of podiatric medicine to hospitals have 
fleen well aocumentea. Kecent stuOies , 
by the Johns Hopkins University and 
ELM Services report significant cost 
benefits due 'to' the doctor of podiatric 
medicine's lower professional charges 
and more efficient usc of hospital an
cillary services. Hospital administra
tors and managers have noted that po
diatric physicians represent a preferred 
patient mix-short length of stay, low 
acuity, high functional outcome. And 
doctors of podiatric medicine arc sub
stantial users of day surgery and out
patient services. It is expected th.at rapid 
growth in the elderly populatIOn a~d 
the popularity of specific sports Will 
create more demand for the services of 
doctors of podiatric medicine. Given 
these documenled facts. foot care hy 
doctors of podiatric medicine will be
come an increasingly attractive palient 

I resource for US hospitliis. 
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James G. Clough. D.P.M. 

Reconstructive FOOl Surgery 
Prf'"ent ive Sporl, "''''d,c me 
Children's Gait Clinic 
Diabetic Foot Care 

BILL 438 

David B. Hue:;r'II&13~ 

This bill is introduced to mandate hospitals to give consideration 
to podiatrists and for privileges and staff membership based on their 
training, educat ion, experience, and demonstrated competence and 
judgemen.t within the legal scope of podiatric medicine. 

We as a group are defined as independant practitioners in all 50 
states, the District of Columbia, and Puerto Rico. We also meet the 
Joint Commission of accreditation of hospital's definition of an 
independent practitioner which states, "Any individual who is 
permitted by the hospital to provide patient care services without 
direction or supervision, within the scope of his license and in 
accordance with individually granted clinical privileges." 

Several states have specific statutory and regulatory provisions 
which authorize the doctor of podiatric medicine to be a member of 
the medical staff, to hold clinical privileges within the hospitals 
and to have responsibi 1i ty for patient care simi lar to the provisions 
as set forth in this bill. That 28 state total includes the District 
of Columbia, Alabama, Arizona, California, Colorado, Connecticut, 
Florida, Georgia, Illinois, Louisianna, Maryland, Massachusetts J 

Michigan, Missouri, Nevada, New Jersey, New York, North Carolina, 
Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, Tennessee, 
Texas, Utah, Virginia, Washington, and Wyoming. 

The guidelines of the JCAH stress this uniform application of 
professional criteria for the granting of privi leges. This bi 11 
certainly is not in conflict with any JCAH policy. 

As a matter of fact, none of the JCAH policies would be violated by 
this bill. If anything, they could be made more clear to the hospitals 
of Montana. 

The burden of credentialling individual practitioners will rema1n 
within the scope of hospital staffs. However, shouldn't a well 
qualified podiatrist be given the same considerations as any other 

;nd~1~ent pr//iHoner? 

.' I / 

L;;; i // . 

J-~~ ~/tlough, D.P.M. fire> / 
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Sports Medicine • Surgery of the Poot 

. January 3~,l989 

BUSINESS ECONOHIC AND DEVELOPt1ENT COMHITTEE 

RE: Legislative change for Montana Podiatric Practice Act. 

Bill 1438: NON-DISCRIMATORY CLAUSE 

The purpose of this bill is to prohibit a hospital from 
denying staff membership or priviledges based on their 
medical degree. The purpose is that the individual be 
critiqued only on their individual credentials not their 
degree or their medical practice. i.e. Examples of 
Osteopaths and Podiatrists because they are not medical 
doctors with the M.D. degree. Therefore a person's hospital 
privileges be based on their credentials and their training 
verses their degree or their title. 

Thank you for your support on this bill. 

s~. 
Mathi)i~ H. Fettig, DPM 

DC2-l6l 

Colle~e Park Professiona.l Center. 2520 17th St. West, Suite 102 • Billings, Montana 59102 • (406) 245-0888 
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SCOTT G. DEMARS, D.P.M .. 
PODIATRIC PHYSICIAN AND SURGEON 

926 MAIN STREET, SUITE 8, BILLINGS, MONTANA 59105 

(406) 245-81 22 

January 31, 1989 

Business, Economic, and Development Committee 
RE: Legislative change for the Montana Podiatric Practice Act. 

Bill Number 438. A nondiscriminatory clause. 

This bill is intended to prevent a hospital from denial of 

privileges to a properly licen~ed physician based on his or 

her degree or type of practice. Therefore, hospitals will 
grant privileges based on the appl~cant's training and 
qualifications. For example, a podiatric physician or D.P.M. 
and an osteopathic physician or D.O. will be given privileges 

according to his or her credentials just as is done for the 

physician with an M.D. degree. 

Thank you for your support of this bill. 

Si;Jcerely , 

A/~~8)J4Y\' of'Jv1 
Scott G. DeMars, DPM 
rl 
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'0/1" MONTANA PODIATRIC MEDICAL ASSOCIATES, p:j 
ReconstrL.cti\'e Foot Surgery 
Pre\ent;,e Sports "'edicine 
Child:en's Gait Clinic 
Diabetic Fcot Care 

James G. Clough, D.P.M. 
David B. Huebner. D.P.M'I 

'PrJ 
tJ5 C/?~ 
?t //1/17/ 

R(: HOUSE BILL 438 

Dear Congressman: 

This bill is designed to mandate that equal consideration and due 
process be given to a podiatrist applying for hospital or medical 
center staff privileges as would be given to any other physician. 
This bill will eliminate the unfair discrimination of the podiatric 
profession as a whole, and will insure that podiatrists are given 
the same basic rights as all physicians. An individual podiatrist 
can then be considered for appointment and scope of privileges with 
a hospital or medical center based strictly on their training and 
skills, and not excluded because of their degree. 

Many podiatris ts, like myself, have completed hospi tal based surgical 
residencies and feel that a hospital is the most appropriate place 
to perform reconstructive foot surgery. Some patients who require 
foot surgery also require monitoring and treatment for coexisting 
health conditions, necessitating a multi-disciplinary approach to 
their health care. What better place for this than in a hospital? 
With passage of this bill, those podiatrists who are qualified, can 
be considered fairly for hosptia1 and medical center privileges, and 
thereby work more closely "With other members of the medical community 
to provide the best care possible for their patients. 

Sincerely, 

David B. Huebner, D.P.M. 

DBH: cms 
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Testimony for HB 617 
A Community Reinvestment Act for the 

state of Montana 
Febuary 16. 1988 

Mr. Chairman, members of the committee, for the record my 
name is Rock Ringling. 11m here today representing the Montana 
Alliance for Progressive Policy, a coalition of groups 
representing, women, low-income, seniors, eductltion, lllbor llnd 
conservation. 

For the past several sessions, this committee has heard a great 
deal about banking. The main issue has been bank merger and 
consolidation. This has primarily been a debate within the 
banking community. Most of you probably found it very difficult 
to know what was best for the consumers in your district. This 
bi11 was designed to disclose information on bemk performance 
at investing in our communities. 'We believe it will give you and 
other Montanans the i nformat i on necessary to deci de key bank 
deregulation issues in the future. 

HB 61 7 speaks for the concerns of our members in the 
continued debate surrounding bank deregulation and community 
economic development. We supported the bank merger and 
consolidation bill) but continue to believe that the people of 
Montana should be provided with a clear picture of who is and is 
not aggressively investing in our communities and Montana. 

We beHeve there are serious problems in banking in Montana. 
Montana banks invest a lower share of their assets in local 
businesses and individuals than do banks nati'onwide

J 
and invest 

instead in Jow-risk, out-ot-state, income-earning assets such 
as corporate and government bonds. Montana banks were 

~I 
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.( recently ranked 43rd in the nation in their ratio of loans to 
equity (Making the Grade" p.63). Idaho ranked 33rd" South 
Dakota 26th, and Oregon 5th. Oregon's loan to equity ratio was 
over five times that in Montana. In other words, the banks in 
some of our neighboring states are loaning out a greater 
portion of their equity than Montana banks. 

As a consequence, Montana banks consistently eam higher 
profits than banks in other mountain states and are generally 
much more profitable than the national average (data published 
by the FDIC). 

A second reason for this bill is the continued deregulation of 
financial institutions. Other states are responding as this bill 
proposes. In the face of deregulation, 25 states have enacted 
disclosure laws of one type or another. 7 states have enacted 

i eRA laws similar to this bill, 18 have established some type of 
\ 

reinvestment standards primarily covering interstate banking J 

and 15 states have enacted link deposit programs. 

Of course, there are banks whi ch aggressi vel y servi ce thei r 
communi ties and Montana's credi t needs. We understand that 
not all banks are the same, but there should be some type of 
impartial judgement so that people can detemine their bank's 
performance. 

We ask the committee today to consider HB 617 as a means to 
let the public of Montana have a clear look at bank performance 
in the light of continued deregulation effort. Please consider Cl 

due pass motion for HB61 7. 
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HB 617 
"COMMUNITY REINVESTMENT" 
Montana House of Representatives 
~ver\dm:ini8beLion COilllilittee gl/~$r-£.!'Oern . I2.v 
February 16, 1989 1f/h1 5'/2. -J I:'/JJ/(!, 

Testimony presented by: 
Lynn Robson 
(406) 587-4077 
1014 S. Grand 
Bozeman, Mt 59715 

7 years JTPA program director 
3 years National Displaced Homemaker Board of Directors 
Convener; Women's World Banking/Montana 
Funder and originating Director, Headwater's Entrepreneurial Resources: a micro

business incubator 

,. Over the past several years the term "economic development" has com~anded the lion', 
share of conversat~ons in Montana. When we discuss tax structure, education, job 
training, tourism marketing, child care ... you name it ... somehow, those 
subjects all come around to "economic develop:7!ent". Raising enough 
revenue just to provide basic services to Montana's citizens becomes 
part of the disc~ssion. When we talk about developing our economy there 
are some basic tenets endemic to the discussion: 

1 do not export jobs from your constituency. 
2 do not export capital to the greatest extent possible, 
3 import capital 
4 develop community-grown employment rather than imported 

employment for stability and multiple-goal solution, 
5 extend economic worth to your consitutency of natural 

resources, existing job base and capital to the greatest 
extent possible through value added activities. 

, HB 617 adresses these tenets and many of the specific issues 
facing the 1989 ~ontana Legislature. It addresses these issues through 
an established and tried method, through community reinvestment. 

The Economic Development & Law Center Report, Spring, 1987 presents 
a very concise discription of the federal Community Reinvestment Act (CRA). 
The Act was passed in 1977, as Title VII of the H::lusing and Community 
Development Act (Public Law 95-128). The CRA is one of many legislative 
efforts to stop redlining, discrimination and disinvestment by financial 
institutions. The eRA addresses discrimination ayainst neighborhoods, 
not just individuals, with a concern for economic revitalization. As 
part of their compliance, financial institutions covered by the eRA must: 

* publish a eRA statement describing the institution's 
lending community geographically and the types of credit 
available to the community, further, it must describe how 
they identi fy the credit needs of the community; 

* establish a CRApublic com~ent file on the quality of 
the ~nstitutions's service to the cDmmunity ... the file must 
be open for public input and inspection; 
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* post a CRA notice indicating that the statement and public 
comment file are available. 

When I read this article in 1987 I phone~ the Department of Commerce 
to incquire about its use in this state. At that time. my agency, Women 
In Transition was assisting several clients in starting their own 
businesses anc capital access was a real barrier. Some of the business 
were not started due the lack of capital and others were started using 
capital found in bits and pieces and even out of state. Several of 
those businesses are now nation-wide, importing capital, and employing 
many people. We missed some start-up opportunities anc delayed expansion 
with these businesses due to laca of local capital. The Department of 
Commerce informed me that "nothing" was being done to implement or 
even monitor the existing CRA. 

Recently, as I have investigated the possibilities for establishing 
a Montana "affiliate" of Women's \'Iorld Banking I have discovered to 
my surprise the very low rate of commercial loans Montana banks make. 
The rate is 40% compared to most state rates of 80%. One bank in Butte 
has a rate of around 20%. Compounding this interesting data is the low 
rate of earning comparable to other states that Montana bank's 
enjoy--due to low rate of activity. A credit to the conservative 
practices of Montana banking is the stability of the institutions ... but 
there must be some balance we could move to, and perhaps the CRA is the 
gentle nudge needed to break the rut of old habits. Bankers I have 
talked to confess theyloan to entities which make them comfortable, 
that they are not purists in rational deduction. What a relief to know 
they are like the rest of us. Change of old habits is never easy and 
sometimes the function of government is to lead the way. 

There are two arguments usually applied against a CRA: 1) increased 
reporting, and 2) lower return on bank investments. 

With the computerized services banks use all the data required by a 
eRA is already in bank's information centers. Calling up the data in 
a new form requires a simple programmingwhich already exists in other 
states most likely availabe for model. 

Investments in non-traditional ventures does not necessarily mean a lower 
return. Studies done on "socially responsible investments" (SI) 
show that they can be at least as profitable as more traditional investing. 
One of the broadest SI profit indicators, the South Africa-free S&P, 
shows the conventional Standard & Poor's 500 Index ahead of SI by three 
tenths of 1 percent over 10 years, but neck and neck for the first 
seven months of 1988. A narrower index, the Good Money industrial 
average, designed by Ritchie Low~y, a professor of sociology at Boston 
College, approximates the Dow Jones industrial average in range of 
industries and size of companies represented. From January 1, 1977, 
when Lowry's records being, through mid-July of this year, the Good Money 
average rose 476 percent, outpacing the Dow's 110 percent increase by a 
factor of four. Another piece of supporting evidence: For the first 
six months of 1988, Parnassus and Ariel Growth funds, two 51 mutual funds, 
were number four and five, respectively, among 1,449 funds 
tracked by Lipper Analytical Services of New York. Parnassus, returned 
39 percent on investments; Ariel Growth, 36 percent. No one should 
ccnfuse investing with philanthropy." 
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Why are we interested specifically in women? We are interested 
specifically in women owned businesses because of the 20,000 female 
heads of household in Montana earning 43¢ on the dollar for all other 
households, because of the high incidence of female householders using 
public assistance (which we are anxious to reduce), because women make 
good entrepreneu;:,s due to their lower "risk taking" inclination and 
therefore their lower rate of business failure, because women often have 
little experience with financial institutions and they have little 
credit history, few or no assets to put up for collateral and because 
studies show women owned business are more inclined to be concerned with 
the socially right kind of business practices we can use in this 
state. 

What can we do to mitigate the risks incurrea with non-traditional loan 
applicants? We can use the burgeoningsystem of community business 
technical assistance programs in Montana. Butte, of course, was the 
first, the Department of Commerce established its Small Business 
Development Center, Kalispell, Missoula, Bozeman, Havre all have 
programs. Billings, Great Falls and Miles City are developing programs. 
The state Ag Extension program offers technical assistance to businesses 
and Montana State University houses a fledgling Small Business program. 
These programs can provide business development plan assistance, 
development technical assistance and monitoring so that when bankers 
see applications they are well thought out and have monitoring 
following up the use of initial loans and lines of credit. 

A final note. David Birch in An Economy in Transition provided to "A 
Conference for Montana I s Econor:1ic Future" in i 986 pointed out that 
Montana's growth can be attributed to small companies. Firms with 
20 or fewer employees created 6,200 jobs while large firms lost 4,000 
jobs for a net gain of about 2,200 jobs. Virtually all the new jobs 
were created by "home-grown," lecal companies--3,700 in all--while 
firms whose headquarters were out of state cost Montana 1,500 jObS. Dr. 
Birch identified 256 significantly growing companies in Montana. He 
said that if we want to be more than a third world country, to be competitive 
we should have more like 2,000 significantly growing companies. Economists 
are always full of bad news. His final dismal comment was to point out 
that Montana ranks 47tn in the number of significant start-ups occurring 
in the years 1982-1986 and that we rank 50 out of 51 in the number of 
young companies that grew significantly during that time. 

This is the era of private market effort. Instead of more federal and 
• state funding for economic development we have a tool we can work together 

to develop. The banking industry should not suffer a negative burden, but 
we can lead the way in supporting and encouraging investment of capital 
where the depositors live. I encourage you to vitalize and establish 
the Montana CRA. 
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Montana Community Reinvestment Act 

I ntent to estab 1 ish a Community Reinvestment Act for the state of 
Montana Following is a short section by section explanation of the bill. 

Sect ion 1. Sect ion 2-15-1803, MCA, State bank ing board compositon wi 11 
change to inc lude one member from a low-income organizat ion. Stating 
that one of the public members must be a representative of a low-income 
organizat ion. 

Section 2. institutions to which chapter is applicable defining what a 
"bank" is. Definition states depository inst itutions and credit unions 

Sect ion 3. section 32-1-109, MCA is amended to read. gives definit ions of 
merger and consolidation, capital, demand deposits, department, net 
earnings, profit and loss. Defines small business and very small business 
those that employee less than 10 people. 

Section 4. Powers and duties of the board 

Section 5. This section outlines the Examination and supervision 
authority of the department 

Section 6. Community reinvestment responsibility of banks. Defines basiC 
service area and definitions of low-income neighborhoods and peoples. 

Section 7. Annual disclosure report determination of service areas and 
pub lic notice. 

Section 8. Community reinvestment disclosures of loan types. 

Sect ion 9. Ellgibi 1 ity to part icipate in state-funded programs. 

Section 11. Condidtions for banks with unacceptable community 
reinvestment ratings 
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WOMEN'S LOBBYIST ~ '. co.., <'!. 

FUND 
H.B. 617 
Recom mend: Do Pass 

Box 1099 
Helena. MT 59624 
449-7917 

This is probably the best bill to boost Montana's economy that you will 
hear this sessionl A healthy local economy depends upon buying 
locally--spending your money at home. The reports asked for by H.B. 617 
will allow state investments and deposits to be made in Montana banks 
that support Montana communities. 

Investing in Montana is a good investment, the productivity and creativity 
of our workers is well known. We are, for the large part, an economy of 
small businesses and agriculture, whose capital access has been jeopardized 
by investments made in out of state businesses. 

It is the lack of wage opportunity in our state that drives our citizens to 
private business. It is sound economic policy to capitilize on the 
opportunity for the generation of new economic growth by the 
reinvestment of local capital. 

Women comprise nearly 11'1 'of the labor force. They make SO.Sf for 
every dollar a man makes. There are 19,952 female headed households in 
Montana. 10% of all families are headed by a single female. Over 
one-third of these familes live below the poverty level. Social 
commentators call this the "feminization of poverty". It isn't that these 
women aren't smart, or aren't hard workers, or don't have creative 
ideas--it's because they don't have a man and can't get credit. In 
discussion of this legislation with women in businesses in Montana they all 
have stories of the difficulty of securing capital when their debt repayment 
records and col1ateral valuations were solid. A female state executive, 
earning more than her husband--denied a housing loan unless it contained 
her husband's name on the application. A female partner in an agricultural 
equipment business--denied a loan for purchase of majority shares of the 
business which had established a successful credit history. 

This bill probably won't ease the diffuculty of access to credit by women, 
but it will help assure that those banks who provide equal access to credit 
will be the beneficiaries of our hard earned tax dollars. This legislation 
promotes public policy which encourages investment in women owned 
businesses and may begin to break the cycle of feminine poverty. 

I have submitted amendments to H.B. 617--a good bill for Montana--which 
clarify that a bank's disclosure statements also track the dollar value of 
loans to those businesses which are owned by women. This information 
will be invaluable to programs which assist women in profitable operation 
of their own businesses. 

Reinvest in Montana--Give a Do Pass to H.B. 617. 
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, , 0' MONTANA VJOMEN'S LOBBYIST 
FUND 

P.o. Box 1099 Helena, MT 59624 

Amendments to House Bill No. 617 
First Reading Copy 

406/449-7917 

For the House Committee on Business and Industry 

Prepared by Montana Women's Lobby 
February 16, 1989 

1. Page 8, line 13. 
Following: minorities, 
Insert: and women, 

2. Page 10, line 3. 
Insert: (d) the number and aggregate dollar amount of housing, 
commercial, very small business, small business, a~ricultural and consumer 
loans made to businesses whose majority ownersh1p are women. 
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AMENDMENTS TO HOUSE BILL 627 
PROTECTIONS FOR EMPLOYEES UNDER PRIVATIZATION 

The following protections for employees are necessary under efforts to 
privatize services by any governmental unit: 

1. A policy of no lay-offs. Public employees should be assured of compara
ble employment within thefr county at similar wage and benefit levels. 
Just like the governor's current proposal to protect existing deputy de
partment directors and division administrators during transition from one 
administration to another, rank-and-file employees should be guaranteed 
comparable employment. 

2. Require the successful bidder to offer the right of first refusal to 
affected state employees for all job openings at similar or better pay and 
benefit levels. Such a requirement assures state employees that they have 
a reasonable opportunity to obtain jobs in the private sector for which 
they are fully trained. 

3. Give priority consideration during the competitive bidding process to 
firms that agree to hire displaced state workers. 

4. Protection for transferred employees against pay reduction. This 
guarantee would apply to displaced workers even though they may be placed 
into lower level skilled positions. 

5. Set aside a percentage of the savings from the withdrawal of the state 
from the retail liquor business for job retraining and placement within the 
county where they live. The key to reducing the governmental ~ork force is 
to place these workers in jobs in the private sector. Retraining may be 
the key to successful placement of dislocated governmental workers. 

6. Offer early retirement benefit packages to displaced workers. Offering 
early retirement can ·often be less expensive than retraining or transfer
ri ng personnel. 

7. Reimburse public employees for lost pension benefits and other lost 
benefits. One of the most important ways in which public employees stand 
to lose when they are forced to leave government to work in the private 
sector is ~hrough forfeited pension benefits. Either these benefits could 
be made portable so that the move would not affect their accumulated re
tirement benefits, or they should be provided an annuity worth the employ
ee's accumulated pension benefits. All other accumulated benefits should 
be pai d at full val ue as if worked. 

8. Reserve all in-house service job openings for displaced workers. One 
method of insuring that employees receive similar jobs that open through 
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normal attrition is to create an in-house priority placement program. 

9. For terminated employees who are not subject to the no lay-offs policy, . 
adequate severance pay. Severance pay is commonly accepted in the private 
sector and is appropriate in these instances as well. One month's pay and 
benefits for every year of service is an adequate level. 

10. In service areas which are covered by a collective bargaining agree
ment, the successful bidder must recognize the collective bargaining agent 
and honor the collective bargaining agreement until its expiration date. 

These considerations must be made a part of this bill to privatize state 
liquor stores to protect both the employees and the taxpaying public. 
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THE REALITIES OF ESTABLISHING A 'PACKAGE STORE' UNDER HB 627 ••• 
NOT FOR THE COMMON PERSON 

For the purpose of this example, I have chosen to buyout a state store in 
Helena, Liquor Store #1, on 118 Helena Avenue. 

The following is a calculation just to buy this package store: 

Purchase of current inventory in existing state store 
the minimum bid of 80% of the retail value 

Lease for first and last month 

Furniture and fixtures 

Insurance for first 6 months 

Retail package store license 

Liquor liability insurance 
(carrier will want full year payment upfront) 

TOTAL 

$155,000.00 

7,046.00 

2,000.00 

1,750.00 

15,000.00 

5,000.00 

185,796.00 

Just to open the doors, I need almost $186,000. This excludes operating 
capital for the first month of business. This is not an option for the 
common person like myself. 

If the tavern across the street wants to expand its retail off-premise 
sales, it would merely cost them $400 for a warehouse endorsement fee. 
Then they can begin to sell liquor at the same price or lower than I could 
afford. 

The difference in cost between purchasing a package store and expanding 
tavern sales is $185,396. Based on this difference, my package store would 
be at a significant disadvantage competitively. 

I 
I 

i 
i 



MONTANA SHOULD CONTROL LIQUOR SALES 

Governor Stan Stephens while campaigning around our state said we should 
have less government and he would look at privatizing some of the areas where it 
would be a benefit to the people of Montana and save us all some taxes. Governor 
Stephens is now backing a bill introduced for the, umpteenth time by Billings' own 
Representative Bruce Simon. 

Representative Simon's proposal to take Montana out of the retail liquor 
business in the 1985 legislature received support from only 20 legislators and 
his similar proposal in the 1987 session was defeated 62 to 32. 

\o.Thy, you ask, would our legislators vote against a bill that would snve the 
taxpayers large amounts of tax bucks that go to unproductive state liq'Jor employees 
and. greedy landlords and administrators that just sit in Helena and do nothing? 

Why do we vote for and support these numskull candidates to represent us in 
Helena? 

In reality, we do not. Our competent legislators voted against Representativ~ 
Simonis bill because it was the right thing to do. Our good legislators k.n(IW that 
alc0hol is an addictive drug~-one that is legal. This drug costs the state of 
Montana millions of tax dollars in trying to control and correct the socir,!. and 
crimjnal problems caused by the consumption and addiction of alcohol. A person 
that says DUI laws should be even tougher but thinks the state liquor stores should 
be turned over to private entrepreneurs is talking out of both sides of his/her 
mouth. Will private enterprise pay for these ills by their profit? I think not. 

Representative Simon says the state liquor business is sick and getting sicker. 
Let's look at other reasons the majority of our legislators continue to vote to keep 
the control of liquor sales in the hands of the state. 

First of all, state l!quor stores are the best means to ensure responsible 
sales of liquor. Clerks in the state stores have a duty to their employer, the 
state, to see that liquor is not sold to minors. 

As for the myth that big tax bucks support the retail liquor outlets, nothing 
could be further from the truth. In fiscal year 1988 the bottom line net profit 
from the Liquor Enterprise Fund that went into the State General Fund was over 
3.7 million dollars. This figure does not include liquor taxes or licensing fees. 
A't the same time, expenses to'run the state stores decreased 7% from 1987 to 1988 
fiscal years. Although sales were down in 1988 compared to 198/, profit as 3 

percent of net sales increased from 10.66% in fiscal 1987 to 11.05% in 1988. 

If you are like me and profit and loss 5taterr,el1ts boggle your mind, let's 
look at it another way. At the Billings South 27th Street state liquor store 
for every hour a clerk works, $23.20 of net profit goes into the State General 
Fund. (This does not include taxes.) Why, the state retail liquor division is 
so sick that most private businesses 'WOuld give their eyeteeth for it! 
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\"'l1y, then yOIl <.Isk, cloe~ kepresentative Simon and Governor Stl'l'lh'n~~ advocaLe 
J:(l turn over the, profits from liquor sales to private busines~;'! 

Greed is the only answer~ Private business would sell liquor 365 days 3 

y~ar from 8 am to 2 ani. They would advertise it as the best thing since oat 
bran .:md havl:: (c'nticjng sales to lure customers in. They w<lllld most l.lke1.y p:ly 
poverty wagc.::-; wi thollt ekcent bencfi ts to thei r workers. 

Is this whaL the majority of Montanans want? 

Currently the slate operates 130 liquor stores, 90 of'whicll are agency stores 
run by private i~dividual.s who have a contract with the state. The other 40 are 
state employee-operated stQres. State law now says if a state employee-operated 
store drops below 107. profit for 12 consecutive months they lfl.1y convert the store 
to an agency store. In other words, under the current system tIl(' state has the 
best of both worlds. If profits arc good the state can continue to operate the· 
slores but if sales and consumption go down with the effect of profits dropping 
below 10%, the state can shift the overhead to an agent and still put profit in 
the, general fund while maintaining its control. 

Besides, what about our state's cOTlmitJTIc:nts and its Illoral rd.,1 h.ation to 
it:-: cl11ployees Dnd the private agt'nts!' 

It is not funny that Simon's ~l11d oth(-~r bill~; to privatL~L' do IloL addrc'sf; 
these human j ssu('s .• 

I say our state representatives have done the right thing 111 th(' p~I;.;t by 
k(,<;ping state control of liquor sales. They know that in every sla:.c that went 
private the consumption of this legalized drug incrc<.!sed. 

I th[mk those responsible legislators who voted not. to pri\';)tL~e the stat(· 
liyuor storeS. It is representatives that vote {n [avo~ of lhecitizens' wclfarL' 
rather than the almibhty profit for a few that deserve our support. I think .... 'c 

o..I",UJd all say to those: who voted to 'keep stale control "Kc(.!p up the ~~ood work!". 

Dave Crosln('r 
L3:~5 Flodan AV('111( 

1Iun L1 C'Y, HI' :l'i(ll.· 
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JAMES W. MURRY 

EXECUTIVE SECRETARY 
110 WEST 13TH STREET 

P.O. BOX 1176 
HELENA, MONTANA 59624 

.. Testimony of Jim Murry before the House Business and Economic Development 
Committee on House Bill 627, February 16, 1989 

-Mr. Chairman and members of the Committee, for the record, I am Jim Murry, 
Executive Secretary of the Montana State AFL-CIO. We are here today to 
oppose House Bill 627 which would take the State of Montana out of the 

*-retail liquor and table wine sale business. 

We oppose this bill because it is simply bad public policy for our state in 
.. many respects. First, in this administration's headlong rush toward priva

tization, many important policy questions are being ignored. The retail 
liquor sales for the state contribute substantially to our state's revenues 

. -- $4 million per year. How are you going to replace this revenue? -We do not believe that our schools, the elderly, public employees, the 
handicapped and the many others who need the state's assistance can afford 

it.a "let's do it now, and worry about revenues later" approach. We have to 
(h~ realistic about state revenues, and state retail liquor sales are a $4 

11ion annual contributor to the fiscal health of Montana's state budget. -Secondly, you should consider the effects of this move on the state employ-
ees who work in state liquor stores. What of their futures? Their liveli
hoods? The future of their jobs and their families? Most of these working 

-men and women have excellent job records for the state. Will you Simply 
dismiss them and their records in the rush toward privatization? These men 
and women are trained professionals, working for decent salaries who will 

_now be at the mercy of another service industry with a history of paying 
their employees minimum wage and no benefits • 

.. And what effect will this action have on the other state employees who fear 
that their jobs may soon disappear? Do you intend to offer job and salary 
protections to the workers who are displaced by privatization? What about 
retraining and job placement? These employees and their job records de-

-serve some recognition by the state, but there are none contained in House 
Bill 627 • 

.. Finally, you should ask yourselves why the state has been in the liquor 
business all of these years. The citizens of our state felt that liquor 
sales should be controlled because of the dangers of its misuse and abuse. 
Those dangers still exist today. In the fiercely competitive market which 

111M thi s bi 11 woul d create, how consci enti ous will the package store 0 perators 
be over sales to minors or to intoxicated drivers? 
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TESTIMONY OF JIM MURRY, PAGE TWO 
FEBRUARY 16, 1989 
HOUSE BILL 627 

This legislation will make liquor more readily available for abuse and 
misuse because of increased hours of operation. And what of the effects on 
our neighborhoods and downtown areas? Existing state liquor stores must 
meet strict standards for cleanliness and respectability. Many of you have 
seen the neon signs and general seedy atmosphere exuded by private liquor 
stores in other states. Is this what we really want for Montana? 

We maintain that the answer to that question is no. The state retail 
liquor stores work in our state today. They contribute to our state finan
cially and ethically. We strongly urge you to give House Bill 627 an 
adverse committee report. 

Thank you. 
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