
MINUTES 

MONTANA HOUSE OF REPRESENTATIVES 
51st LEGISLATURE - REGULAR SESSION 

COMMITTEE ON JUDICIARY 

Call to Order: By Chairman Dave Brown, on February 14, 1989, at 
8:08 a.m. 

ROLL CALL 

Members Present: All members were present. 

Members Excused: None. 

Members Absent: None. 

Staff Present: Julie Emge, Secretary 
John MacMaster, Legislative Council 

Announcements/Discussion: Rep. Brown announced the committee 
would hear HB 499, HB 528, HB 534, HB 548, HB 473, and HB 
504. 

HEARING ON HOUSE BILL 504 

Presentation and Opening Statement by Sponsor: 

Rep. Daily opened the hearing on HB 504 saying this bill was 
requested by Bob McCarthy, County Attorney in Butte. 

Testifying Proponents and Who They Represent: 

John Connor, Department of Justice, Montana County Attorney's 
Association 

Proponent Testimony: 

John Connor rose in support of HB 504. This bill was requested 
by the Montana County Attorney's Association to correct a 
problem that exists with respect to the statute of 
limitations on homicide. The problem is fairly basic. 
Before the 1987 session there were three types of homicides: 
1.) Deliberate, 2.) Mitigated, and 3.) Negligent. They 
were defined in total as criminal homicide. In 1987 there 
were some changes made in the homicide statutes which 
essentially served to clean up the language of the three 
types of homicide especially with respect to felony murder 
under deliberate homicide. In the course of doing that, the 
definition of criminal homicide was repealed because it 
didn't appear necessary to define homicide as criminal 
homicide which is deliberate, mitigated and negligent. The 
problem is that the statute of limitations language was not 
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corrected so under the criminal statute of limitations there 
is a five year statute of limitations on felonies except for 
homicide for which there is no statute of limitations. The 
statute of limitations language says that the prosecution 
for criminal homicide may be commenced at any time. Now 
there is no longer criminal homicide. In theory, it could 
be argued that there is a five year statute of limitations 
as it relates to deliberate, mitigated or negligent. All 
this bill proposes to do is delete this language of criminal 
homicide and substitute in its place the terms deliberate, 
mitigated or negligent. 

Testifying Opponents and Who They Represent: 

None. 

Opponent Testimony: 

None. 

Questions From Committee Members: 

No questions were asked. 

Closing by Sponsor: Rep. Daily closed. 

DISPOSITION OF HOUSE BILL 504 

Motion: Rep. Daily moved HB 504 DO PASS. Rep. Addy seconded the 
motion. 

Discussion: None. 

Amendments, Discussion, and Votes: None. 

Recommendation and Vote: A vote was taken on the motion and 
CARRIED unanimously. 

HEARING ON HOUSE BILL 473 

Presentation and Opening Statement by Sponsor: 

Rep. Bradley introduced HB 473 saying the bill does three 
things. First, it would end the practice of placing 
voluntarily and civilly committed persons in the forensic 
unit with criminal offenders and prisoners. Secondly, the 
bill requires restrictions of movement on hospital grounds 
to be based on individual assessments. That is, each 
individual, if he is restricted in his movement would have 
to have the rationale contained in an individual assessment 
of why those restrictions are being established. This 
continues with a list of patient rights adding that 
voluntarily and civilly committed patients have a right not 
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to be transferred to the forensic unit of the state 
hospital. The prohibition on mixing civilly and voluntarily 
committed individuals with criminal offenders is done in two 
ways. The third thing the bill does is allow competent 
patients to permit photographs to be taken. It was always 
assumed that only guardians could state that permission and 
assumed that everybody had a guardian. When the time came 
this past year for photographs to be taken, those who were 
entirely competent to state the permission themselves were 
not allowed to do that by law. The concept contained in 
this legislation is that the forensic unit is a prison type 
of structure designed for security purposes and it should 
not house patients who are in need of a hospital facility 
with hospital treatment. It is bad for the morale, therapy 
and treatment of people who are severely mentally ill to be 
put in with criminal offenders. Those are two entirely 
different problems and they have to be addressed separately 
by our institutions and the people who treat patients. 

Testifying Proponents and Who They Represent: 

Allen Smith, Attorney Representing Warm Springs 
Jim Goetz, Attorney from Bozeman 
John Thorson, Mental Health Association of Montana 
Tom Posey, Public Policy Chair of National Alliance for Mentally 

III 
Susan Stefan, Staff Attorney for the Mental Health Law Project 
Richard Traynham, Clinical Psychologist in Bozeman 

Proponent Testimony: 

Allen Smith spoke in favor of HB 473 (See EXHIBIT 1). 

Jim Goetz spoke in favor of HB 473 (EXHIBIT 2). Mr. Goetz also 
provided the committee with a summary of forensic unit literature 
prepared by Susan Stefan, a staff attorney of the mental health 
law project (See EXHIBIT 3). 

John Thorson said that the Mental Health Association of Montana 
urges the committee's support of HB 473. The forensic unit 
at the state hospital is essentially a criminal justice 
facility. Civilly and voluntarily committed mentally ill 
patients have a basic constitutional right and a basic human 
right not to be confined in a criminal justice facility 
unless they are criminals or are being held on a criminal 
offense on probable cause. 

Tom Posey said the National Alliance for the Mentally III is the 
largest advocacy organization for people labelled seriously 
mentally ill. It's membership is composed of people having 
the illness and their families. Four years ago the alliance 
adopted as public policy that civilly committed should never 
be housed in the same unit as criminally committed. This 
policy was based on a survey which showed that people in a 
prison like setting do not respond as rapidly to treatment; 
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the treatment offered in a forensic unit was often of less 
quality and inappropriate to the needs of the people there; 
civilly committed were subject to abuse by criminally 
committed; and in all cases where the populations were 
housed together, the forensic unit became the item of 
punitive discipline. 

Susan Stefan testified in support of HB 473 (EXHIBIT 4). 

Dick Traynham, a clinical psychologist in Bozeman, submitted a 
letter as written testimony in favor of HB 473 (EXHIBIT 5) 

Testifying Opponents and Who They Represent: 

John VanHassell, Clinical Psychologist 
Archie McPhail Jr. 
Terry Minnow, Montana Federation of Teachers and Public Employees 
Wilbur Raymond, Montana Nurses' Association 
Kurt Chisholm, Director of Department of Institutions 

Opponent Testimony: 

John VanHassell spoke in opposition to HB 473. Voluntarily and 
civilly committed patients at the state hospital do become 
dangerous. In fact, one of the primary factors that needs 
to be determined by a court to civilly commit a patient is 
that they are imminently dangerous to themselves or others. 
The environment at the forensic treatment facility is not 
comparable to a prison environment. It is a well accepted 
fact in the mental health field that when you are trying to 
treat a very ill patient whose behavior is out of control, 
the provision of a highly structured environment is, in 
itself, therapeutic. Patients who are out of control, out 
of contact with reality and violent are often aware that 
they are not able to control their own behavior and they 
look to the treating professionals to step in and help them 
exercise that control so they do not behave in a way that 
causes them greater problems down the road. On the forensic 
treatment facility there is a physical environment and staff 
that are specially trained in dealing with violent, 
dangerous patients. Those facilities and that staff are not 
available on the other treatment units at Montana State 
Hospital. In fact, when one of the other treatment units 
has a patient that is out of control, the typical response 
is to call special duty aides from the forensic treatment 
facility to go to the other unit and help control that 
patient. If they start trying to control violent patients 
with untrained staff on the other unit, they are going to 
have a situation of greater injuries both to patients and 
staff. With the physical facilities they have on the 
forensic treatment facilities they can allow potentially 
dangerous patients more freedom than they would have if they 
were being managed in the other treatment units of the 
hospital. The reason is because the physical facility 
provides security and within that facility patients are 
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allowed a considerable degree of freedom. 

Archie McPhail Jr. spoke in opposition to HB 473 (See EXHIBIT 7). 

Terry Minnow said on behalf of the employees at the Montana State 
Hospital she would rise in opposition to HB 473. The bill 
is well intended, however, its effects would negatively 
impact the staff and patients of Montana State Hospital. 
The forensic unit is designed to control violent patients 
and the staff in the forensic unit is trained to deal with 
violent patients. She is concerned about the safety of all 
of the staff if the forensic unit is not available for that 
treatment. Safety of patients and staff must be a major 
consideration in the deliberations on this bill. 

Wilbur Raymond spoke on behalf of the nurses of Montana State 
Hospital. He said this is the wrong solution to the problem 
and urged the committee to give the bill a Do Not Pass 
recommendation. 

Kurt Chisholm spoke in opposition to HB 473. He acknowledged 
that the sponsor of the bill is acting in good faith. 
Irrespective of the good faith, these kinds of statutory 
definitions as to the types of patients that can and cannot 
be placed in a newly completed facility are not needed. 

Questions From Committee Members: 

Rep. Gould asked Kurt Chisholm if he committed a crime and is 22 
years old and receives a ten or twenty year sentence and 
remanded to custody, would it be at the Montana State Prison 
or the Department of Institutions? Mr. Chisholm responded 
that the court, at the time of sentencing, could sentence 
him directly to the custody of the Montana State Prison. If 
there was a finding of mental disease or defect, the court 
could remand him to the custody of the department to be 
placed at the state hospital. Their policy would dictate 
that he go to the forensic unit because he is coming from 
the criminal court. 

Rep. Brooke questioned Kurt Chisholm as to page 11 of the bill 
there is language saying that the patients movement may not 
be restricted without individualized findings. On line 11 
it says it may not be restricted on the basis of the unit 
wide policy. Is that a unitwide policy now for criminally 
assigned patients to the forensic unit? Mr. Chisholm said 
he believes that it is. 

Rep. Stickney asked Representative Bradley if it's a matter of 
the facility being one building that is causing the problem 
with the mixture of criminals and mentally ill patients or 
is it more serious than that? Rep. Bradley responded that 
as she sees it the first floor has two high security units 
where the civilly and criminally committed males are 
separated. Then there is a medium security unit where both 
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kinds of male commitments are and then a low security unit. 
Then there is a women's ward. There is a great deal of 
intermingling. As far as what you might be able to do to 
correct that within that unit, she would refer that to Al 
Smith. Al Smith said they feel that one facility should be 
for criminal patients and one facility for civil patients. 

Rep. Hannah asked John Thorson if he would say there is potential 
that the state made a wrong policy decision two or three 
years ago about how to house mentally and criminally insane 
people. Mr. Thorson said he wasn't involved in the 
discussions but the problems that have been identified did 
not require the building of a new facility. There needs to 
be a correction of the policy decision that was made several 
years ago. 

Rep. Addy asked Mr. Goetz why we should not let the courts 
resolve this issue. Mr. Goetz said it is an issue that is 
before the courts and that they have the option of letting 
the court resolve it. 

Closing by Sponsor: Rep. Bradley said she has great respect for 
the court system. There is no problem in taking a look at 
certain matters that are going on in the state and making 
policy decisions that very appropriately rest with the 
legislative body. The court can wrestle with them as well 
but if a law suit is pending it is their job to take a 
careful look at those issues. Perhaps the best test of 
fairness of policy is whether there is no court case at all. 
If they are properly doing their job and being as fair as 
they should, things don't usually go to court. The 
opposition to this measure is baffling. A number of 
opponents said they endorsed the intent and she's glad for 
that as the intent is what's most important. One of the 
problems is understaffing. Of course there's a staffing 
problem. Everything they're doing in the state is 
understaffed right now. They have been neglecting their 
revenue duties. If that's what the problem is, then let's 
properly staff them. A very different problem is being 
addressed by this bill. It's been conceded that yes, there 
is violence with civilly and voluntarily committed 
individuals. There are facilities elsewhere that deal with 
restraint and seclusion. 

HEARING ON HOUSE BILL 499 

Presentation and Opening Statement by Sponsor: 

Rep. Giacometto opened the hearing on HB 499 saying that 
this bill would make sure that if something were to happen 
with custodial funds of livestock or other agricultural 
products in Montana, there would be a way to hold those 
people liable. 
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Testifying Proponents and Who They Represent: 

Les Graham, Department of Agriculture 
Jerry Jacker, Montana Stockgrower's Association 
Lorna Frank, Montana Farm Bureau Federation 

Proponent Testimony: 

Les Graham spoke in favor of HB 499 (See EXHIBIT 8). 

Jerry Jacker told the committee the Montana Stockgrower's 
Association supports the bill. His organization has worked 
with the Department of Livestock to carry this type of issue 
up to the National Cattleman's Association. If someone is 
dipping into the custodial accounts, it should be at least a 
felony. 

Lorna Frank supported HB 499 (EXHIBIT 9). 

Testifying Opponents and Who They Represent: 

None. 

Opponent Testimony: 

None. 

Questions From Committee Members: 

Rep. Strizich asked Rep. Giacometto how much money we're talking 
about in terms of these transactions. 

Rep. Giacometto responded that it's not uncommon for a small 
operator to come in with 200 head of calves at about $400 a 
head. That's just one operator. Those sales will go 
through with sometimes 8,000 head of cattle in a week. That 
money is all in the custodial account between the week of 
the deposit and the cashing of the checks from the buyer. 

Closing by Sponsor: Rep. Giacometto said there is no problem in 
the state and this bill would be preventive action. In the 
current law even writing a bad check of over $300 carries 
stiff penalties. Under current law tampering with custodial 
accounts is a misdemeanor and that involves large amounts of 
money. 

DISPOSITION OF HOUSE BILL 499 

Motion: Rep. Gould moved HB 499 DO PASS. Rep. Knapp seconded 
the motion. 

Discussion: Rep. Mercer stated that looking at section 45-2-103 
of the criminal code, it says that for any criminal offense 
there has to be a mental state for detail of the offense. 
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It has to be one of the three mental states stated in the 
code which are negligently, purposely and knowingly. 
There's another provision that says they can create an 
absolute liability offense which has no mental state, but 
they have to state in the code section that there is 
absolute liability. He suggested on page 1, line 10, after 
the word "who", put in "knowingly" and do the same thing on 
page 2, line 4 after the word "who". 

Amendments, Discussion, and Votes: Rep. Gould moved to amend 
page 1, line 10 and page 2, line 4 to add "knowingly" after 
"who". Rep. Darko seconded the motion. 

The motion to amend CARRIED unanimously. 

Recommendation and Vote: Rep. Boharski moved HB 499 DO PASS AS 
AMENDED, motion seconded by Rep. Gould. Motion CARRIED 
unanimously. 

HEARING ON HOUSE BILL 534 

Presentation and Opening Statement by Sponsor: 

Rep. Swysgood opened the hearing saying that HB 534 is an 
act to amend the interstate compact on juveniles to allow 
the extradition of youth charged with being a delinquent. 
The problem under current statute is that presently in 
Montana one can be extradited under two sets of 
circumstances; as an adult under extradition laws and as a 
juvenile under the interstate compact on juveniles. The 
problem arises in that under the interstate juvenile compact 
if one has been charged and adjudicated and leaves, he can 
be extradited back under the interstate compact. However, 
if one has been charged but not adjudicated and leaves the 
state, he can not be brought back under the interstate 
compact act. This bill merely addresses that part of it to 
allow those agencies to bring that youth who has been 
charged but not convicted, back into the state without 
having to go through the hassle and paperwork of the adult 
extradition process. 

Testifying Proponents and Who They Represent: 

Tom Scott, Beaverhead County Attorney 
Dave Bennetts, Department of Family Services, Juvenile Compact 

Administrator 
Steve Nelson, Board of Crime Control 

Proponent Testimony: 

Tom Scott told the committee they requested that Rep. Swysgood 
introduce the bill on behalf of Beaverhead County because 
under current law they only bring a juvenile back from 
another jurisdiction if that juvenile has already been 
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judged as a delinquent, if the juvenile is a runaway, or if 
the juvenile has escaped from a detention facility. 

Dave Bennetts spoke in support of HB 534 (See EXHIBIT 10). 

Steve Nelson said the Board of Crime Control is also in support 
of HB 534. 

Testifying Opponents and Who They Represent: 

None. 

Opponent Testimony: 

None. 

Questions From Committee Members: 

No questions were asked. 

Closing by Sponsor: Rep. Swysgood closed saying that this bill 
addresses an area that would be beneficial both to the law 
enforcement agencies and also to the juveniles in question. 
This is not a unique situation. 38 other states have 
adopted such a law. Rep. Swysgood urged the committee to 
Pass HB 534. 

DISPOSITION OF HOUSE BILL 534 

Motion: Rep. Stickney moved HB 534 DO PASS. Rep. Aafedt 
seconded the motion. 

Discussion: None. 

Amendments, Discussion, and Votes: None. 

Recommendation and Vote: Motion CARRIED unanimously. 

HEARING ON HOUSE BILL 548 

Presentation and Opening Statement by Sponsor: 

Rep. Hoffman opened the hearing saying HB 548 is a simple 
bill which asks for an increase in penalties for criminal 
trespass. Rep. Hoffman provided the committee with a memo 
from the University of Montana Law School regarding criminal 
trespass laws (See EXHIBIT 11). The penalty that presently 
exists in the law is an old penalty. It is the same penalty 
that has been on the books since 1895. It's not too hard to 
realize this law needs updating. Inflation has created the 
problem we're facing today. Under the present law people do 
not hesitate to take a chance at trespassing because the 
penalties have been so minimal. It's not only to protect 
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property rights but there is also the concept of liability. 
Rep. Hoffman presented a handout indicating how other states 
have progressed in this area (See EXHIBIT 11, PAGE 2). 

Testifying Proponents and Who They Represent: 

Kim Enkerud, Montana Cattle Women, Montana Stockgrower's 
Association and Montana Farm Bureau 

Mike Buchet, Montana Power Company 

Proponent Testimony: 

Kim Enkerud rose in support of HB 548 on behalf of the Montana 
Stockgrower's Association, Montana Farm Bureau and the 
Montana Cattle Women's Association. She said those groups 
have their trouble with trespassers on private property and 
hope this added increase in the fine will deter people from 
doing so. 

Mike Buchet spoke in favor of HB 548 (See EXHIBIT 12). 

Testifying Opponents and Who They Represent: 

None. 

Opponent Testimony: 

None. 

Questions From Committee Members: 

Rep. Eudaily asked if this is the section of law that trespassers 
who are hunting big game are fined under. Rep. Hoffman said 
yes, it could be. Any time there is willful trespass, where 
the trespasser knows, this law is applicable. If the 
property the hunter is on is properly posted, he would know 
so this would apply. 

Closing by Sponsor: Rep. Hoffman said this is a very precise 
bill and there's not much to be debated. This bill affects 
owners of all types of property. He told the committee when 
he was gathering signatures for the bill many people said it 
was a good bill and long overdue. Hopefully the committee 
will feel the same way. 

HEARING ON HOUSE BILL 528 

Presentation and Opening Statement by Sponsor: 

Rep. Boharski opened the hearing saying HB 528 addresses a 
problem that is long overdue. In 1979 Montana implemented 
its mandatory liability insurance law to address the problem 
of drivers of automobiles being responsible for damages that 
they cause. His argument at the time the law was passed was 
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that the limits were too low. He doesn't think they were 
adequate. Now, ten years later, we are attempting to 
rectify that situation somewhat. Assuming the figures were 
correct in 1979, the numbers he is proposing aren't out of 
line, because medical costs have increased two to three 
times and the cost of a new vehicle has more than doubled in 
the last ten years. The impact of that portion would have a 
negligible affect on the price of liability insurance. 
Everyone in the state is required to carry liability 
insurance and the vast majority of responsible individuals 
carry the minimum limits. This is to protect the rest of us 
who are subject to damage caused by someone who is carrying 
the very minimum liability insurance. The second part of 
the bill addresses under insured automobile liability 
insurance. 

Testifying Proponents and Who They Represent: 

Roger McGlen, Executive Director of Independent Insurance Agents 
Association 

Wally Jewell, Montana Magistrates Association 
Michael Sherwood, Montana Trial Lawyers Association 
Alan Cronnister, State Bar of Montana 
Cort Harrington, Montana County Treasurer's Association 

Proponent Testimony: 

Roger McGlen said under the limits of liability suggested in this 
bill they're talking about a split limit of liability. He 
suggested offering an amendment allowing for the words "or 
100,000 single limit liability". Mr. McGlen explained the 
difference between split limit and single limit liability. 
The multi limit being suggested in this bill is $50,000 each 
person for bodily injury, $100,000 for each occurrence, and 
$25,000 for property damage. The single limit liability 
provides some expanded coverage. Some companies operating 
in Montana only offer single limit liability. 

Wally Jewell spoke in favor of HB 528 (EXHIBIT 13). 

Michael Sherwood said this bill will do three things. First, it 
will make lawyers and doctors money. Medical rates have 
gone up a great deal, about 400-500% since 1979. In many 
instances people are being injured and doctors are taking 
care of them and are never reimbursed. Many times lawyers 
are suing and only managing to get policy limits and their 
percentages are based on the recovery. It will also help 
injured victims. There are more and more victims who are 
finding themselves having to settle for policy limits and 
not being able to get any more money in spite of the fact 
that the policy limits don't even cover their medical 
expenses. Thirdly, it will protect people. Rates are going 
to go up, but it will protect people from having to make 
decisions about what they are going to do with their lives 
when their insurance policies don't cover the amount of 
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damages for which they are responsible. 

Alan Cronnister stated the State Bar of Montana supports this 
bill. Perhaps the limits in the bill ought to even be 
higher. The limits in the law now were probably too low on 
the day they were enacted in 1979 and have continued to get 
more and more out of line as each day passes since then. 
Minimum liability limits come into play in the serious 
cases. In those cases where there are multiple deaths or 
serious injuries, the limits provided for in the bill are 
grossly inadequate. This bill would help but it doesn't go 
far enough. He said having higher minimum liability limits 
plus the under insured coverage, which is very important, 
would give the persons who were injured the opportunity to 
settle their cases within the liability limits or to 
litigate their cases within the liability limits or to 
litigate against the party that was primarily liable without 
having to seek and extensively litigate cases with no 
liability. 

Cort Harrington said the Montana Treasurer's Association supports 
the concept of this bill, however, they do oppose the idea 
of requiring the person to show proof of insurance prior to 
registering a motor vehicle. Mr. Harrington suggested a 
proposed amendment striking the requirement to show proof of 
insurance to register a motor vehicle. Prior to 1981 there 
was a requirement in the law that a person registering a 
motor vehicle had to show proof of insurance. The 
experience the treasurer's had at that time was that people 
would get a month's worth of insurance merely to register 
the motor vehicle and then they'd let it lapse. 

Testifying Opponents and Who They Represent: 

None. 

Opponent Testimony: 

None. 

Questions From Committee Members: 

Rep. Addy asked Roger McGlen what the percentage cost of increase 
for premiums will be if they move to these limits. Roger 
McGlen responded that he did a short survey of a 
representative sample of the lnsurance companies offering 
coverage in the state and found that if a person is now 
carrying limits equal to or in excess of what is being 
proposed by this bill, there would be no increase in 
premiums. If they are carrying current limits they 
anticipate between a ten and fourteen percent increase to 
bring them up to the new minimum limits. 
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Rep. Wyatt asked, in reference to line 13-16 on page 9 "the card 
must contain language prescribed by the department including 
the limits of liability insurance provided in the policy 
applicable to the motor vehicle": Would that put someone 
with a very nice liability policy at risk in a higher number 
of cases because someone would know they are a deeper pocket 
than they might expect them to be? Mr. McGlen said he 
appreciates the question and he has asked representatives of 
insurance companies because that has concerned him too if it 
would divulge the limits of liability. He said, however, 
that he cannot speak for the companies. From his 
standpoint, it is a matter of public policy. 

Rep. Brown said, in reference to page 8 lines 7-12, the language 
that requires taking proof of insurance to the treasurer's 
office to register a vehicle, he was here in 1981 when they 
went through the substantial debate and it was a nuisance. 
It served no practical purpose to do this and that's why it 
was eliminated in 1981. He said he sees no reason to change 
it and asked if anyone could address the issue. Mr. McGlen 
responded that he was also here in 1981 and this was a 
problem for the insurance agencies as well because people 
would indeed corne in, purchase insurance, go down and get 
their license plates and stop payment on the check. That's 
very expensive to the agency. 

Rep. Brown said last session the penalty section for failure to 
carry insurance was raised to a minimum fine of $250, 
maximum of $500 and up to ten days in jail. This is a 
fairly significant penalty. It would seem to me the more we 
raise the level of insurance that has to be carried, the 
more people who will drop their insurance. If we're going 
to raise the insurance rates, shouldn't we also address an 
increase in penalty as well? Is there a reason it wasn't 
addressed here? Roger McGlen said that is a concern that 
has shown up in other states. If they raise the limits, 
they are raising the costs. Will that not produce another 
percentage of persons who are uninsured on our roads by 
putting another segment of the market out of the financial 
ability to purChase that insurance? If this bill was 
adopted it would tie Montana with Alaska for the highest 
minimum limits of liability required in the United States. 
There is no state higher than the requirements being 
proposed before you here today. 

Rep. Brooke questioned Roger McGlen regarding page 8 lines 13-17. 
Is now a procedure in place that insurance companies notify 
the department of policy cancellation? Mr. McGlen said 
there is not a procedure in place now. He is not in support 
of such a procedure because it increases the cost to the 
consumer. 
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Closing by Sponsor: Rep. Boharski said he agreed with the 
concept of raising the limits even higher. However, he said 
he doesn't want to jump in too far too fast without seeing 
what happens to the insurance rates. He is also in 
agreement with adding the amendment for single limit 
liability of $100,000. He does not believe the proof of 
insurance requirement should be stricken. 

ADJOURNMENT 

Adjournment At: 10:55 a.m. 

REP. DAVE BROWN, Chairman 
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F~bruary 1~, J989 

Paqe 1 of 1 

r·~r. Speaker: vic, the com.,'ni ttee on Ju.§icj.~'!'y_ report the t House 

Bill 504 (first reading copy -- "'hite) do pass . 

Signed: --.( Da ve n-;-;-v,-n-,-C=""'h=-a i rITIan 
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STANDING COMMITTEE REPORT 

I 

" 

February 14, 1989 

Page 1 of 1 

l-1r. Speaker: \\le, the committee on Judiciary report that House 

Bill 499 (first reading copy -- white) do pass as amended • 

Signed:" ,r .', -. '-'--::>, 
--=---~~D=-a~v-e~B~r-o-w-n~'-,-c~h-a~i-r-rn-a-n 

And I_tp~a t such _amendments _read_:.. 

1. Page 1, line 10 ana line 4 of pagE 2. 
F'ollowing: "who" on line 10 and ""'holl on line 4 
In~ert: "knowingly" 

• 

1 
( 
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STA..l-.JDING COI·1MITTEE REPORT 

February 14, 1989 

Page 1 of 1 

:-1r. Speaker: We, the committee on J~diciary_ report that House 

Bill 534 (first reading copy -- "'hite) _do---'p'ass __ • 

S i gne d : -,,-:-, .-, _-,--"'_ " _ ("" '-, 
Dave BrO\m, Chairman 

381407SC.HP'I' 



TESTIMONY ON HOUSE BILL 473 
HOUSE JUDICIARY COMMITTEE 
FEBRUARY 14, 1989 BY ALLEN SMITH JR. 

£.X~ ~B\T -. .., -' '_'-'r'~ .," 
f).\TL..~-=-LU9_= 
Ida "=!llL_~~ __ 

Mr. Chairman, members of the committee, my name is Al Smith. I 
am an attorney representing patients at the Montana State 
Hospital. I am here to urge you to vote for H.B. 473. 

The Forensic Unit is a self-contained unit at the Montana State 
Hospital. The Forensic Unit patients fall into two main 
categories and six sub-categories: 

I. Criminal (35% of all patients) 
a) Court ordered evaluations- fitness to proceed 

§ 46-14-202 and §46-14-221, MCA (also presentencing 
evaluations) 

b) Not guilty by reason of mental illness- acquittals 
committed to MSH, §46-14-301, MCA 

c) Guilty but mentally ill- sentenced to MSH, 
§46-14-312, MCA 

d) Montana Corrections System- Womens Correctional 
Center and Montana State Prison inmates. 

II. Civil (65% of all patients) 
a) Voluntary- §53-21-lll, MeA 
b) Involuntary- §53-2l-l27,128 MCA 

Male patients on the Forensic Unit reside on three wards- high, 
medium, and low security. Criminal court order evaluation 
patients are housed only on the high and medium wards. All other 
patients, civil and criminal, are housed on high, medium, and 
low security. Female patients, civil and criminal, are all housed 
on one ward. (see attached chart) 

Civil Patients are, ostensibly, placed on the Forensic Unit for 
"life threatening behavior to self or others". However, patients 
are transferred to the Forensic Unit for refusing to take 
medications, for being verbally abusive towards staff and for 
other reasons that are not "life threatening behaviors". 

Civil patients are, ostensibly, to remain on the Unit only long 
enough to bring that behavior under control and then be 
transferred back to another, less restrictive treatment oriented 
unit of the Hospital. However, the Forensic Unit has become the 
end of the line for many civil patients. The average length of 
stay on the Forensic Unit for civil patients is measured not in 
weeks or months but in years. The average length of stay for 
ro~n is over 4 years, for women 3.5 years. (See attached chart) 

Traditional treatment for civil patients on the Forensic Unit is 

1 
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virtually non-existent individual therapy and group therapy 
conducted by professional level staff is not offered on a regular 
basis. Individual therapy is usually limited to "PRN" (as 
needed) cases which means a crisis situation. Group therapy is 
limited to approximately 10 patients per year. Professional time 
is consumed by the evaluation and reports on criminal court 
ordered evaluations. 

Mixing civil patients with criminal patients has several 
deleterious effects upon patients and staff. Civil patients 
suffering from mental disorders are preyed upon by criminal court 
order evaluation patients, the vast majority of whom are not 
mentally ill but rather sociopathic criminals pure and simple. 
Staff become hardened when dealing with the criminal patients and 
there is a tendency to treat civil patients at if they were 
criminals because "security" rather than treatment is of 
paramount concern. The physical and psychological environment is 
that of a prison, and ~ivil patients react accordingly­
mimicking the behavior of the criminals and acting as the staff 
who deal with criminals expect them to act. 

Who are these violent patients on the Forensic Unit? 

One is a young man stricken with a degenerative disorder. He 
sits in a geri-chair, strapped in with supportive restraints 
because he is no longer ambulatory. 

One is a man who has been known to drink excessive amounts of 
water. He's never physically assaulted anyone during the three 
years he's been on the Forensic Unit. 

One is a young man who has not been assaultive since June, 1988. 
The reasons given why he should remain on the Forensic Unit are 
that he doesn't get up in the morning the first time he's called, 
he doesn't get up fro~ naps the first time he's called to go eat, 
and he doesn't go to all the activities he's told to attend. 
Purs11ant to a hearing to recommit this man, Distr ict Judge Ted 
Mizner just last week rejected those r~asons and ordered the man 
transferred from the Forensic Unit. 

One is a young woman whose "violent" behavior is sleeping too 
much and not going to enough activities. 

One is a young man whose last act of violence was over two years 
ago. Since then he has worked hard to do all that's asked of 
him. The professionals in charge of his treatment feel he should 
be transferred from the Forensic Unit, yet he ~onrinues to be 
confined due to administrative interference with treatment 
decisions. 

One is 
Unit. 

a young 
As a 

woman who 
result of 

spent over two years on the Forensic 
commitment proceedings, she was 
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transferred two months ago and she is now awaiting 
a group home in the community. 
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Who are the criminals mixed with these civil patients and who are 
the criminals that staff must deal with on a daily basis? 

a man in Missoula. 
prison, not the 
a disorder that 

the behaviors­
no respect for 

One is a man convicted of brutally assaulting 
Hospital professionals feel he belongs in 
Hospital because his "illness" is merely 
describes behaviors not one that causes 
manipulation, conning, violence, intimidation, 
rules or authority. 

On~' is a man who is accused of murder. The Hospital 
professionals feel he does not have a mental illness, but rather 
uses symptoms of an illness to avoid criminal charges. He has a 
history of criminal assaults. 

Forensic Unit staff must one minute deal with the likes of a 
Shawn Clawson or a Terry Langford, and the next minute with a 
civil patient whose only "crime" is suffering from a mental 
illness. 

Civil patients can be and are at times violent, however, that 
does not mean that civil patients should be .confined to a 
criminal facility. A treatment facility and criminal facility 
have conflicting purposes the civil facility is to provide 
treatment and the criminal facility is to provide security. When 
dealing with a violent criminal population security concerns come 
first, to the detriment of civil patients' treatment needs. 

Psychiatrists and psychologists agree that Hospitals need special 
management units to deal with assaultive civil patients. 
However, these units: (1) should have stringent criteria for 
admission; (2) should serve only a small number of patients (20% 
of Warm Springs civil patients are on the Forensic Unit); (3) 
should be for short durations of less than a year (Warm Springs 
patients spend 3+ years on the Forensic Unit); and (4) should 
segregate criminal from civil patients and also have separate 
staff for each population (Warm Springs mixes both patients and 
staff) . 

As long as civil patients are kept on the Forensic Unit, those 
patients will receive inadequate and inappropriate treatment for 
unnecessarily long periods of time. The current Hospital census 
and Department of Institutions' plan to transfer 24 patients to 
community services would allow all civil patients to be 
transferred from the Forensic Unit and allow for a special 
management unit for assaultive patients. 

The Forensic Unit can then be used as the secure facility for 
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which it was designed. Accused criminals now wait in county jails 
awaiting evaluations. The Montana State Prison population is 
provided inadequate mental health treatment. Both of these 
situations are lawsuits waiting to happen,which can be avoided if 
the Forensic Unit is fully utilized as the secure facility it is. 

PLEASE VOTE FOR HOUSE BILL 473. 
***************************************************************** 

FORENSIC UNIT PATIENTS- Placement of Civil and Criminal Patients 
(February 10, 1989) 

UNIT CAPACITY FILLED CIVIL CRIMINAL 

LOW 24 22 18 4 

MEDIUM 24 16 13 3 

HIGH 30 20 10 10 ( 6 ReC) 

FEMALE 26 14 13 1 ( 1 Ree) 

TOTALS 104 72 54 18 

**************************************************************** 

Forensic Unit: Civil Patients-Time on Unit 

Date: February 25, 1988 

Ward # of pts on Unit # of pts on Unit Average number 

II 6 months or less II 2 years or more II years on Unit 

:=]1 4 

II 
9 

II 
3.2 years 

II 

II II 
Ii II 57 

11" 
1 3 4.6 years 

II 

:=]1 2 

II 
13 

II 
4.7 years 

:=]1 5 

II 
6 

II 
3.4 years 

* NOTE: These statistics are from the old Forensic Unit. The new 
Unit has 100 beds and the corresponding wards are 56=High 
Security, 57=Medium Security, 85=Low Security, 86=Women's 
Security. 

4 



JAMES H. GOETZ 

WILLIAM L. MADDEN. JR. 
THEODORE R. DUNN 
BRIGITTE M. ANDERSON 
JAMES P MOLLOY GOETZ, MADDEN & DUNN, P.C. 

AREA CODE 406 
TELEPHONE 987.0618 

"£Xrnen -,- .;t..,,-=--=:.>",~ 

ATTORNEYS AT LAW 
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TESTIMONY OF JAMES H. GOETZ, 
REPRESENTING THE MONTANA AFFILIATE 

OF THE AMERICAN CIVIL LIBERTIES UNION 
IN SUPPORT OF H.B. 473 

I am a cooperating attorney with the Montana Affiliate of 
the American civil Liberties Union, and I offer this testimony 
in support of H.B. 473, introduced by Representative Dorothy 
Bradley and co-sponsored by others. 

The principal purpose of H.B. 473 is to prevent voluntary 
and civilly committed patients from being housed in the Montana 
State Hospital Forensic unit. It does this in two ways. It 
defines the Forensic Unit as the unit designated "to house, 
evaluate and treat only persons committed to the state hospital 
in connection with a criminal proceeding or convicted prisoners 
transferred from a correctional institution, facility or jail;" 
and it gives patients a right not to be housed in the Forensic 
Unit if they do not meet the criteria set out above. 

The bill also has two other provisions. One ensures that a 
patient's movement around the hospital campus can be restricted 
only as a result of an individualized finding that such 
restriction is necessary to protect the life or physical safety 
of the patient, or to prevent the patient from causing serious 
harm to others or to property. This provision is intended to 
prevent hospital administrators from making policies (as they 
have done in the past) that no resident of the Forensic unit may 
leave the unit, thus restricting all patients' freedom of 
movement solely on the basis that they are residents of the 
Forensic unit. The other provision corrects a defect in the law 
that prevents competent patients from consenting to have their 
photographs taken for any purpose. The heart of the bill, 
however, is the part which forbids voluntary and civilly 
committed patients from being housed in the Forensic Unit. 

Originally, all the patients on the Forensic Unit were 
mixed together. I am told that the state has recently begun to 
segregate the court evaluees from the rest of the patients. 
This is all to the good, but it fails to address the crux of the 
problem, which is that voluntary and civilly committed patients 
are still being housed in the Forensic Unit itself. 

The basic rationale for this legislation is that it is 
impossible to treat hospital patients in a prison setting. One 
of the principal functions of a prison is to keep people from 
escaping, and neither their liberty interests nor their 
therapeutic needs are foremost in the design of the building. 
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The Forensic unit at the Montana state Hospital houses criminals 
sent by the criminal justice system for psychiatric evaluation, 
and prisoners from Deer Lodge sent for treatment. It was 
constructed with these functions in mind. To house voluntary 
and civilly committed patients in the Forensic Unit, which is 
clearly a prison setting, is punitive and anti-therapeutic. 

Anyone suspected of a particularly brutal murder in Montana 
will probably receive a psychiatric evaluation in the Forensic 
Unit. Obviously, proper security for these people must be very 
stringent, and security would be the primary concern in housing 
them. Yet mentally ill people who have never committed a crime 
in their lives except to seek treatment or be committed to 
treatment at the Hospital are housed in the same unit under the 
same conditions as these men. 

The legal dimension of this is clear. Prisoners and people 
accused of crime who have been denied bail obviously have 
different liberty interests from voluntary and civilly committed 
patients, as the Supreme Court recognized in Romeo v. Youngberg, 
457 U.S. 307, 320 (1982). The latter's liberty interests and 
interests in freedom from bodily restraint are greater, and such 
restrictions require greater justification on the part of the 
state. The Romeo decision, combined with the holding in Jackson 
v. Indiana, 406 U.S. 715 (1972) that the conditions of 
confinement of a mentally ill person must comport with the 
purpose of confinement, render the housing of civil and 
voluntary patients in the Forensic unit constitutionally 
defective. The court said in Youngberg v. Romeo: 

If it is cruel and 
convicted criminals in 
unconstitutional to 
committed--who may not 
conditions. 

unusual punishment to hold 
unsafe conditions, it must be 
combine the involuntarily 

be punished at all--in unsafe 

457 U.S. at 315, 316. The court continued: 

Next, respondent claims a right to freedom from bodily 
restraint. In other contexts, the existence of such 
an interest is clear in the prior decisions of this 
Court. Indeed, "[l]iberty from bodily restraint 
always has been recognized as the core of the liberty 
protected by the Due Process Clause from arbi trary 
governmental action. It Greenhol tz v. Nebraska Penal 
Inmates, 442 U.S. 1, 18 ..• (1979) (Powell, J., 
concurring in part and dissenting in part). This 
interest survives criminal conviction and 
incarceration. Similarly it must also survive 
involuntary commitment. 

457 U.S. at 316. 
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There is one precedent in the area, Doe v. Gaughan, 808 
F.2d 871 (1st Cir. 1986), which might marginally support the 
state's position but which has recently been de facto 
overturned. While the court in Doe found that civil patients 
could be transferred to Bridgewater, a maximum security facility 
run by the Massachusetts Department of Corrections, a more 
recent suit against Bridgewater resulted in a consent decree 
whereby the state agreed to stop sending civil patients to the 
institution. 1 

Another reason that the practice of housing civilly 
committed and voluntary patients in the Forensic unit is 
detrimental is that the same staff deals with both this 
population and the criminal court-ordered evaluations and 
prisoners. This puts the staff in a double bind, since the 
attitudes and training that are necessary to deal with the 
latter population are almost diametrically opposed to the 
treatment required by the former population. As the literature 
makes clear, this conflict creates stress in staff which can 
result in patient abuse. 

The Department of Institutions' response is undoubtedly 
that these civilly committed patients and voluntary patients are 
very bad actors themselves, who just could not be handled 
anywhere but in this extremely secure setting. There are 
several different answers to this argument. 

Many other states forbid voluntary and civilly committed 
patients from being mixed with forensic patients or housed in a 
forensic unit, and their voluntary and civilly committed 
patients are just as violent as those in Montana. Hospitals in 
those states, and the Montana state Hospital, are equipped to 
deal with situations when patients act out. Every unit in the 
hospital except Pre-Release has seclusion rooms and every unit 
uses restraint for patients who are out of control. 

Another point is that the violence associated with patients 
who are mentally ill is qualitatively different from violence 
associated with criminal court evaluees. The former can be 
treated, and the capacity for treating such patients is one of 
the main reasons that mental health professionals assert they 
have special expertise over the rest of us. There really is a 

1 It is interesting to note that the psychiatrist-patient 
ratio decried in the news accounts of Bridgewater is higher than 
those currently in place at the Montana state Hospital. 
(Bridgewater has a 50-1 ratio; the Hospital currently has a 75-1 
ratio. The Forensic Unit's psychiatrist-patient ratio is 
marginally worse than the Hospital as a whole. The accepted 
standard is between 25 and 30-1). 
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difference in origin, and there should be a difference in 
placement and treatment, between a patient who strikes out at 
you because he is delusional, and a person who strikes out at 
you because he likes to see you in pain. The former should be 
reassured, comforted, maybe medicated. But they should not be 
treated as one and the same kind of aggression, and put together 
side by side in the same unit. 

There are also answers which deal directly with the current 
situation at the state Hospital. The first answer is that 
transfer to the Forensic unit is used at the Hospital for 
reasons unrelated to patient violence. A number of the patients 
on the Forensic unit are not violent. One patient, D.M., is 
there for purely medical reasons. Patients are sent to the 
Forensic unit simply for refusing to take their medications-­
it's right there in the Hospital policy. There need be no 
concurrent violence. In particular, transfers to the Forensic 
Unit are used for punitive purposes at the Montana state 
Hospital. 

There are some very pressing pragmatic reasons to enact 
this legislation as well. A criminal lawyer in Billings has 
informed us that the waiting time for evaluations at Warm 
Springs is now up to about six months, thanks to the fact that 
half the Forensic Unit beds are being taken up by voluntary and 
civilly committed patients. Likewise, the prisoners at Deer 
Lodge badly need mental health treatment as well, and are 
similarly barred from the Forensic unit because the hospital is 
solving its administrative problems at their expense. These are 
two lawsuits waiting to happen, which the legislature can do 
something to prevent by enacting this bill. 

14th 
/ 

\ "' .. 
James 
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BRIEF SUMMARY OF FORENSIC UNIT LITERATURE1 

Mixing civilly committed and voluntary patients with 
criminally court-ordered patients creates difficulties for both 
patients and staff. The needs and concerns of the two sets of 
patients are different, as is clearly emphasized in the Jensen 
article on a model program for forensic patients. 2 

In addition, the characteristics of the two different 
patient populations create difficulties when the populations are 
mixed for both patients and staff. While persons ordered from 
the criminal justice system may be violent, bullying and 
dominating persons, chronically mentally ill patients may be 
passive and vulnerable to abuse by the "true" forensic patients. 
Therefore, civilly committed and voluntary patients are 
typically subject to abuse and violence at the hands of forensic 
patients. 

In addition, it is difficult for staff to simultaneously 
maintain a pure treatment orientation toward the voluntary and 
civilly committed patients and a more security-minded, wary 
attitude toward the forensic patients. The staff may be dealing 
one minute with an individual accused of brutal murder and the 
next with a harmless but very delusional patient. We believe 
that this may lead to staff abuse of the civilly committed and 
voluntary patients. This may not be due to malice in the staff 
as much as the result of the intolerable double bind inherent in 
these situations. The Hepburn article points out that role 
conflict in staff who are charged with "the often incompatible 
goals" of treatment and custody results in more punitive 
attitudes on the part of the staff toward the inmates. 

The reason for putting voluntary and civilly committed 
patients in the Forensic unit is usually that they are too 
aggressive to be kept in the other wards at Warm springs. But 
Nelson says in his article, 

General state mental hospitals which claim they are 
unable to manage civil patients with violent behaviors 
frequently are allowed to use forensic service 
programs which have provisions for security. Such 
mixing of chronic mentally ill with criminal 
populations confounds the issue of security and 
patient management and raises philosophical and legal 

1 Prepared by Susan Stefan, Staff Attorney, Mental Health 
Law Project. 

2 Jensen, Frederick, A.S., MBBS & Webster, Christopher Dee, 
Ph. D., "HELP: An Educational Forensic Psychiatric Assessment 
Program," Bul. Am. Acad. Psychiatry & the Law, Vol. 16, No.1, 1988. 
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(P. 69). Nelson, who was 
Pennsylvania, closed state 
justice patients in 1981. 
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commissioner of Mental Health in 
forensic units to non-criminal 

Another factor cited by the literature for not mixing the 
two groups of patients is stigmatization. Ironically, the bane 
of stigma operates in both directions, since as the crossley4 
article notes 

relations of bona fide psychiatric patients vehemently 
protest the mixing of their relatives with forensic 
patients, whom they regard as murderers, arsonists, or 
sex offenders. On the other hand, forensic patients 
likewise object to the integration, as they claim that 
they are not mentally ill. 

(P. 160). In fact, many of those referred by the criminal 
courts for evaluations are found not to be mentally ill, but to 
have "anti-social personalities" which is not recognized as a 
mental illness under Montana law. 

A final reason which is especially true in Montana is that 
the design of the Forensic unit facilities is often (and 
rightly) focused on security considerations, which is proper as 
to people accused of murder who should not escape, but very 
anti-therapeutic to people who have done no wrong and have come 
for treatment. The message conveyed to those patients simply by 
being housed in a prison-like setting is very harmful. This is 
why simply segregating the voluntary and civilly committed 
patients from the forensic patients within the Forensic unit 
itself is insufficient. 

Attached is a sample of the extensive press coverage of the 
Bridgewater case, O'Sullivan v. Dukakis, which ended in a 
consent decree with the state agreeing to never again house 
civilly committed patients with criminally court-ordered 
patients. The Bridgewater facility is not identical to the 
Montana Forensic Unit since it was run by the prison system 
rather than the mental health system. On the other hand, in 

3 Nelson, Scott H., M.D. and Berger, Vincent F., Ph.D., 
"Current Issues in state Mental Health Forensic Programs," Bul. 
Am. Acad. Psychiatry & the Law, Vol. 16, No.1, 1988. 

4 Crossley, Thane, Ph.D. and Guzman, Roger, M.D., 
"Management of a Forensic Psychiatric Unit," Am. J. Forensic 
Psychiatry, p. 159, presented at the Second Annual Symposium of 
the American College of Forensic Psychiatry, Maui, Hawaii, April 
25-28, 1984. 
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Massachusetts those are two more separate systems than they are 
in Montana, where both systems are part of the Department of 
Institutions. 

3 
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Judge Upholds Complaint on Hospital 

Il*iaIID TIle New York Times M h . tion of their competence to stand trial, 
BOSTON, Sept_ 18 - A state court assac usetts IS were acquitted by reason of Insanity or 

has ruled that the administration of f were transferred from state mental 
Gov. Michael S_ Dukakis Is violating aulted for its hospitals for behavior problems. " 
the law in its treatment of inmates at The law permits the use of solitary\ 
Bridgewater State Hospital for the care of the confinement and restraints only In; 
Criminally Insane. emergencies for violent or suicidal in· \\ 

Judge James P. Lynch Jr. of Suffolk criminall.. y insane. mates, with approval of a physician 
Superior Court has ruled that the state and under constant monitoring by spe· 
frequently and carelessly used solitary 1---------:------1 clally trained observers. 1be physician , 
confinement and physical restraints at Is to rea~Lthe case every -three.J 
Bridgewater, a hospital for mentally III nanced agency that gives legal advice ~ ~ __ 
men thatis run by the prison depart- to the mentally 01, said: "This means , CbaDaes Are PJ1mlIIed 
ment He ordered the state to comply that the Dukakls administration may 
with a 1985 law restricting the use of start TUMing the place as a hospital, The court found that·.t Brldgewater~ 
solitary and restraints by Monday. not a prison, to comply with the law. solitary and restraiDtl were ased in 

The Massachusetts Clvll Liberties They didn't want to comply and last nOD-emergency Situations, reasons for 
Union flied the suit In July in response fall flied legislation to exempt Bridge- confinement were nqt properly docu· 
to eight unexplained deaths at the hOSe water from the law." mented and Inma~ were not con· 
pltalin 18 months, including three poSe Mr. Weber assailed the use of soli- stantly monitored. 
sible suicides last spring by inmates in tary confinement for mental health Secretary of Human Services Philip 
solitary confinement The rights group care, saying, "Most states deal with pa_ W. Johnston said on Thursday that he 
charged that the state was negligent tients like this in special units run by would end.Jhe incarceration of Don· 
and had abused pa"eJHS~i:: mental ~ealth departments." crtffihiAls at Bridgewater a~roye 
tar)"~inement in...JlwUne gses. It clre, bUt Ulit Uie prison department 
also assertectlba1lnmates' rights had "Order WlII Save Uves' would continUe to run Bridgewater. 
been violated by inadequate care, un· Roderick MacLeish Jr., an attorney "To shifudministration would cause 
derstaffing and overcrowding. In the case, said, "I think this order will morale problems among the staff and J 

save lives and change the use of seclu. want to support them," he said in an in· 
State Appeals Order sion at Bridgewater." tervlew. . 

The state appealed the court order on The administration has conceded After the series of deaths were dis· 
Thursday, but Judge Lynch agreed that Bridgewater is hardly a model in- closed last spring, Mr. Johnston's of­
only to stay one part of his ruling re- stitution, and that improvements are fice began an investigation into the ap­
gardlng the number of monitors for needed.' . parent suicides. No ftnal reports have 
men in soUtary. State officials have 1be administration has requested been Issued. -
refused to comment regarding the suit $500,000 from the Legislature to hire 35 

Advocates and attorneys for the mental health workers and 20 prison 1:;=, =====::::;======== 
mentally m say Monday's order could guards for monitoring inmates, but the . 
bring major changes to the prison hOSe section of the court order now pending 
pital that became known for brutality appeal said the state would have to hire 
20 years ago when a documentary film 120 monitors. 
was made about Bridgewater. Bridgewater now is surrounded by 

"It could end the abuses that are en· barbed wire and staffed mostly by 
demic at Bridgewater and the viola· prison guards. Inmates Idle in the yard 
tions of the law, which I informed the since jobs, acUvities and voctional 
Dukakis administration of more than workshops are rare. 

I 
two years ago," said Jack H. Backman, About 36 percent of the inmates are I 
a former state senator who sponsored convicted criminals, said Michael V. 
the 1985 Jaw. Fair, the commissioner of corrections. ,i 

Robert H. Weber, head of a state-fl· The others are either awaiting evalua· 
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Bridgewater seHlement brings 
hospital 'out of the Dark Ages' 

I 
I, 9 

I 8yLKIMTAN 

AN out-ot-court settle­
ment reached yester­
day on a suit against 
the state regarding con­
ditions at Bridgewater 
State Hospital was 
hailed as a "vlctory for 
patients" by both sides 
In the case. 

The agreement between 
the state Department of 
Correction and the CivU 

. Uberties Unfon of Massa­
chusetts would end the de­
partment', practlce of 
sending mentally 111 pa­
tients to the correctional 
institution, even though 
they are not convicts. 

The pact also sets several 
conditions on changing se­
clusion practices at the hos­
pital. where five patients 
have died since March. 
Three of the five deceased 

. patients were in seclusion 
when they died. with one of 
them also en restraints. 

"What we've agreed to 
do today is a victory for 
.everybody ... but most 1m· 
portantly, it's a victory for 
the patients," said Roder­
Ick MacLelsh Jr .. the CLU 
attorney who filed the suit 
on behalf of former and 
present patients. 

"This settlement wiJI 
have the effect of bringing 
Bridgewater State Hospital 
out of the Dark Ages Into 
the 20th century," he added. 

Ma.cLeish aaid the set­
tlement sets ieveral eOD­
dlUon, on changing seclu­
sion practices at the 
facility, although one area 
- monitoring patients in 
seclusion - remains un· 
resolved and haa been set 
for a hearing by the Itate 
Supreme Court Dec. 10. 

However, the .. ettle­
ment a110 lets a target 
date of March 31, 1989, for 
ending transfen of "civil­
ly committed" patients to 
Bridgewater State Hospi­
tal. And all IUch patients 

•..... --... 

now at the facility would 
be removed by that date, 
MacLeish said. 

He said the commit­
ment by the Dukakis ad­
ministration to remove 
the mentally III patients 
will reduce the 
Bridgewater patient pop­
ulatlon of 400 by 25 per-· 
cent to 30 percenL 

HumAn Services Secre­
tary Philip Johnston, who 
hu said ·Department . of 

..Mental Health. facUlties 
are expected to be com­
pleted by March 31, 1989, to 
handle the mentally 111 pa­
tients, called the pact "a 
victory for the patients at 
Bridge~ater, their fami­
lies and all of the people of 
the Commonwealth. " 

According to MacLeish, 
the unresolved portion of 
the lawsuit Is over what the 
ata1e Is required to do when 
audio-visual mon1tortng of 
patients Is not used. 

The paUent 'dvocates 
contend specially trained 

observers must be used 
when audio-visual equip­
ment isn't. The state con­
tends no such observation 
is needed. 

Other requirements 
agreed to in the settle-
ment include: . 

• Effective immediate­
ly, all patients in seclu­
alon rooms wfll be moni­
tored at leut .every 10 
minutes. ., . 

• A policy of placing 
new patientain aecluaion 
rooms . upon admission 
will be phued out over 
the next six months. 

• Strip searches of new 
patients in open corridors 
will end. 

• The state will retain a 
panel of consWtants to de-
termine the clinical and se­
curity needs of Bridgewater 
patients and make recom­
mendations on how those 
needs will be mel 
- ~obn Impemba contrI­
buted", this nporl 
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Bridgewater agrees to refonns : 
• asRIDGEWATER -
Continued from Page I 
ttes Union of Massachusetts who 
flied the suit. described the provi­
sion as a much needed reform and 
said It would end the hospital's 
dlstlnctton of being the only cor­
rections facility In the country to 
house such patients. The Depart­
ment of Mental Health will as­
sume responsibility for these pa­
tients. 

"The removal of civilly- com­
mitted patients Is really a key ele­
ment because It will bring 
Bridgewater State Hospital out of 
the dark ages." said MacLelsh. 
who represents plaintiffs In the 
lawsuit. 

-'There Is no question that mis­
takes have been made by the ad­
ministration. but they are being 
righted now and this thing Is be­
Ing resolved." he said. referring to 
the Dukakls administration. 

Full resolution of the case rests 
wIth the Massachusetts Supreme 
JudicIal Court. which must decide 
whether specIally traIned officers 

lid constantly monitor pa-
• .s who are placed In seclusion 
rooms because of Violent or suici­
dal behavior. The state's high 
court Is scheduled to hear oral ar­
guments Dec. 10. 

In a stalement released yester­
day. Secretary of Human Services 
Philip W. Johnston. a defendant 
In the lawsuit. described the 
agreement and recent requests by 
various legIslators for more funds 
for the troubled Institution as a 
"vIctory for the patients at 
Bridgewater. theIr families and all 
the people In the commonwealth." 

In September. Gov. Dukakls 
. submitted a request for funding 
for 150 additional clInical. health. 
securIty and admInistrative posl­
ttons. Further steps were taken by 

i the legislature In a House bill that 
, would Increase Brldgewater's bud­
! get from about $9.5 million a year 
i to $15.5 million and result In a 90 
, percent .Increase In staffing, 

"The Improvements we have 
already made and the future plans 
that are recognIzed In this settle­
ment will result In dramatically 
Improved care." Johnston said, 

\ttoTl)ey General James Shan­
. remarked that the agreement 

was a "very serious effort to radi­
cally change conditions at 
Bridgewater. " 

_·It Includes Increases In staff­
Ing. better monitorIng of patients 
and creating a panel of ex~s to 
assess what needs to be done." 
Shannon told reporters. -
Crltlcl,m offered 

However. an attorney and ad­
vocate for mental health Issues 
was critical of a provision In the 

I 
agreement that calls for the grad­
ual phasIng out. over three to six 
months. of the practice of seclud­
Ing all new patients at the facility. 

"Why can't they do that tomor­
row?" asked Robert Weber_ a New­
'ton lawyer and former head of the 
Mental Health Legal Advisors 
CommIttee. I "It seems to me that when a 
~ Is new and they do not pre­
sent a threat they should be 
placed with others." he !IBId. "I 
~on't think the phase-i>ut period Is 
\~sarv_·t 

Schwartz. general counsel for the 
human services office. the phase­
out perIod Is necessary because a 
new admiSSions policy Is stili be­
Ing developed. He also said that 
too little Information Is received 
from the Jails. prisons or mental 
health Institutions that transfer 
patients to determine whether 
they are SUicidal or dangerous. 
Agreement" term, 

Under the terms of the settle­
ment. the following provisions 
were agreed upon: . 

• PhYSical searches will be 
conducted only In private quar­
ters. with the stipulation that only 
patients who are conSidered dan­
gerous or suspected of carrying 
contraband be searched. Current­
ly. all patients are searched. some­
times In public hallways or com­
mon areas. according to Mac­
Leish. 

• Creation of a panel of consul­
tants who wll' review the facility 
and develop new treatment moda­
lilies and programs as well as pa­
tient-staff ratios, Panelists are to 
be selected no later than Dec. 15. 

• Begin by Dec. 15 an auditing 
process to track the rate of seclu­
sion and restraint among patients 
at Bridgewater. Copies of the re­
port are to be forwarded to the Ex­
ecutive Office of Human Services 
and the attorney for the plaintiffs. 

• Hospital personnel will begin 
Immediately to monitor patients 

In seclUSion rooms every 10 min­
utes. pending a decision by the 
state's supreme court on patient 
monitoring. In addition. audiO-Vi­
sual monitorIng eqUipment will be 
'Installed In all rooms In the ad­
missions unit that are used for se­
clUSion. The provIsion Is subject to 
any changes recommended by the 
high court. 

• 24-hol.r mon'ltorlng by 
trained personnel posted In front 
of audio-visual cameras. with the 
provision that no employee will be 
responsible for ,monitoring more 
than 10 patients at a time. 

• A minimum ratio of one 
traIned officer posted outside the 
rooms of every seven patients In 
seclUSion. This pro\'lslon. as well 
as all others concerning seclusIon 
and restraint. Is subject to change 
by the high court. 

• Effective Immediately. the 
hospital will discontinue the prac­
tice of locking patients alone In 
their rooms after 6:30 p.m, Howe\'­
er. patients will be permitted to go 
to their rooms provided their 
doors are not locked. 

The settlement requires the de­
velopment of an admissions proce­
dure by a working group of three 
officials established earlier this 
year by Johnston. Another provi­
sion calls for the development of a 
family group made up of patients' 
family members who would re­
view the Institution periodically. 

,------------------------------------------
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Brulgewater agrees·· 
to reform practices· 
By Diane E. Lewis 
Globe Staff 

In a settlement announced yes­
terday. the stale agreed to stop 
several practices at Bridgewater 
State Hospital. including public 
strip searches. seclusion of new 
admissions and the longstanding 
practice of sending patients who 
have not been charged with a 
crime to the maximum-security 
facility for the mentally III. . 

Yesterday's action stemmed 
from a lawsuit that assailed the 
use of seclusion at the hospital 
and noted that five patients had 
died since November. The suit. 

I 
me:! !ast July in Suffolk Superior 
Court. stated thal three of the pa­
tients who died were In seclusion 

rooms. including a man who·.' 
choked on an eyeglass ·Iens and a ' 
piece of cloth after freeing himself. 
of wrist restraints. 

Those deaths and other prob­
lems at the institution were re­
ported In a series of articles in The 
Boston Globe. beginning with the 
first of the five deaths that oc­
curred last November. 

Among the provisions worked 
out by the state and lawyers for: 
patients at Bridgewater Is an 
agreement to transfer out of 
Bridgewater by March 31. 1989. 
about ]50 mentally III patients 
who hav~ not commltt~ 3 crime. 

Attorney Roderick MacLeish. 
general counsel for the Civil Llber-
BRIDGEWATER. Page 34 
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S
taff, patients endure repeated .violence 

F
irst of th

ru
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a
rts. 
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It w

as II quiet rape during th
e 

m
iddle o

f th
e night, an

d
 none o

f the four ID
en w

atching 
dared \0

 interfere. It happened in a six-m
an dorm

 room
 

at B
ridgew

ater S
tate H

ospital. and the door w
as closed. 

T
h

e nearest guard W
a

s
 in a glass cubicle at the end o

f 
th

e hall, beyond steel grating th
at is closed every nighl.. 

"I &aW
 it happen," said JalD

es M
cK

eller, a forlD
er 

p
atien

t w
ho lived in the dorm

 for nine m
onths. "W

hen 
they lock the gate at II, there's no supervision." 

V
iolence is an alm

ost daily occurrence at the all-m
ale 

hospital, but it is a prnblem
 th

at has received scant 
official attention. T

h
e D

ukaki. adm
inistration', A

ug. 
10 report. its bluepriD

l for reform
. m

akes no m
ention o

f 

th
e 

violence. 
T

h
e 

hospital 
a
d

m
in

istra
­

tion 
says 

it 
does 

not 
col­

lect 
statistics 

o
n

 
th

e
 

fre· 
quency o

f vio· 
lent attacks. 

B
ut for 

the 
stalf 

at 
the 

hospital, 
and 

for 
the 

fam
­

ilies 
o

f 
p

a­

P
atients or prisoners? 

"tien
ta 

th
ere, 

violence is a central concern. 
"O

ur patients are 
frequently 

assaulted 
by 

other 
patients, and it clearly disrupts clinical care," said D

r. 
W

esley P
rofit, head o

f forensic care. 
M

arilyn L
ouraine, w

hose &
on P

eter is a patient, said 

the violence has "sc .. red him
 \0

 deat~." 
"H

e &
aid he saw

 &
om

eone being I8ped in his w
ard, 

and he w
as deeply troubled." she saifl. 

F
rom

 th
e outside, B

ridgew
ater appears to be under 

tight control. R
un by the D

epartm
ent o

f C
orrection, its 

16-foot fe
.-s

 to
p

p
ed

 w
ith barbed w

ire m
ake escapes 

rare. V
isitors m

ust pass through m
etal detectors and 

several locked doors to enter. 

R
ut o

n
 the inside. it is quickly apparent th

at the 
outnum

bered guards. w
ho carry no w

eapons, have only 
lim

ited control. 
T

w
enty o

f the 
225 

guarda 
are 

on 
injured leave after being attacked 

by 
patients, and 

virtually every guard has been on injured leave at least 
once. according to hospital adm

inistrators. T
h

e .t.te
 

hired 30 guards earlier this year to replace those out 
w

ith injuries. 

P
lease see B

R
ID

G
E

W
A

T
E

R
 -

P
age 9 
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C
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"G
etting .... o;aulted is p

art o
f this 

job," one p
r
d

 r.aid. ""v
e been bere 

for one y
a
r, and I've already been 

o
u

t th
lft tim

es. I've been kicked in 
th

e ankle, 
sucker punched, 

every­
thing." 

T
h

e hospital's palients. num
ber· 

ing 
about 

400. 
are 

a 
particularly 

tough group to
 police. T

hey include 
som

e 
o

f the 
m

ost 
dangerous 

and 
violent m

en in th
e state. A

bout 100 
o

f them
 M

ve taken a hum
an life -

one IlU
ffocated his ow

n infant child, 
another plunged 

a 
knife 

into 
h

i. 
sleepin, room

m
ate', chest th

in
k

in
, 

he w
as killing the devil, and another 

killed 
30 

people 
w

ho 
he 

believed 
som

ehow
 threatened his m

other. 

EY
len those w

ho haven't killed are 
som

etim
es so 

psychotic 
th

at 
they 

lash o
u

t at guards or other patients 
for no know

n reason. 

"T
h

at happens every day," aaid 
M

ary 
C

am
pbell, 

the 
chief 

social 
w

orker. 
"Y

ou 
alw

ays 
have 

to
 

be 
scannin., w

atching out for yourself 
an

d
 your patienla." 

H
ospital O

f prison? 
B

ridgew
ater is som

etim
es called a 

hospital 
for 

th
e crim

inally insane, 
but th

at deacription is 
m

isleading. 
E

ven atate officials aay it is m
ore o

f a 
prison 

th
an

 
a 

hospital, 
although 

about 
one-quarler 

o
f th

e 
patienla 

there 
have 

not been 
accused 

o
f a 

crilD
e. 

T
h

e 
non-crim

inal, 
civil 

patients 
w

ere transferred from
 

regular state 
ID

ental hospit.la w
hen they becam

e 
too 

violent 
to 

m
anage. 

T
h

e 
m

ore 
docile and disorganized am

ong them
 

m
ake easy tar,ets for the hard-core 

crim
inals to rape o

r rob, according to 
guarda and adm

inistration critics. 
I' 

"T
h

e prison 
types 

m
ore 

or 
less 

stick together," said guard R
aym

ond 
P

erry, 34, w
ho haa w

orked at the 
hospital &

even years. "B
u

t the civil 
patients are usually loners. T

hey just 
don't have the m

ental capability to 
defend 

them
>

elve., 
an

d
 

th
ey

're 
preyed upon." 
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T
h

e robberies are usually stro
n

,· 
ar~, an

d
 th

e lake is usually c
ip

­
I'f:M

S
, th

e m
ain currency a

t B
ridie­

l.er, o
r personal ilem

s such aa a 
ins. 

'T
h

ese are distinct populations," 
s
a
t E

ric M
acL

eish, an
 atlo

m
ey

 w
ho 

is 
uinj: the slate over conditions at 

th
 

hospilal. 
"T

h
e 

civil 
com

m
it­

nto 
are 

so 
disorcanized 

they 
Idn't live outside of an

 
institu· 

n. 
T

h
ey

're very 
vulnerable. an

d
 

~
*
Y
'
r
e
 m

ixed in w
ith these danger· 

'6" 
crim

inals. It'. av
ery

, very dan-
ge ous situation, and they are &

cared 
d

eath
." 

I 
T

h
e 

d
o

rm
 

room
s. 

w
here 

alm
ost 

hair th
e petienL

s live. are the focus 
u

f intense criticism
. 

N
ot only can 

p
atien

ts in each room
 atlack

 each 
other. b

u
t patients can m

ove from
 

room
 10 room

 along a hallw
ay w

ith 
relative ease, guards say. T

h
e dorm

s 
are supposed 10 house the less aggres· 
si .. e patienL

s, b
u

t guards say D
lB

ny 
dorm

 residents are violent. 

T
h

e room
s are checked hourly, b

u
t 

se
v

e
ra

l 
g

u
ard

s 
aay

 
c
o

n
tin

u
a
l 

supervision w
ould be needed 10 slem

 
th

e violence. 

''T
h

e dorm
s are w

here m
ost o

f th
e 

sexual assaults lake place," said a 
guard w

ho w
orks in a d

o
n

n
 u

n
it but 

asked n
o

t to
 be nam

ed for 
fear o

f 
harassm

ent by 
the adm

inistration. 
""v

e been bothered by this for years. 
It's a horrible system

. W
e really can

't 
m

onitor th
em

 on the II to
 7 shift." 

F
rom

 p
a

tie
n

t to
 victim

 
M

acL
eish 

calls 
the 

dorm
s 

"an
 

ideal opportunity for the experienced 
convicL

s to
 prey on the m

ore vulnera­
ble C

civil) patienL
s." 

··It·. really a horrible thing 10 have 
a
t 

B
rid

g
ew

ater," 
social 

w
o

rk
er 

C
am

pbell said. 

C
harles G

aughan, w
ho w

aa super­
in

ten
d

en
t w

han the hospital opened 
in 1974, &

Bid the designers hoped tha 
dorm

 "
"
,D

IS
 w

ould lead to a "collegial 
atm

osphere." 
O

ther 
clinicians 

say 
the d

o
rm

s are helpful to
 the ,""nlally 

ill 
because 

they 
can 

becom
e 

de­
"rrsst><! an

d
 suicidal if they spend too 

.;:X
}le 

dorm
 

room
 

questiolJ-l! .. 
I! 

.lebated for a long tim
e! 

id 
D

, .• .obert F
ein. H

e overaaw
 e.. 

..:&1 
care at B

ridgw
aler for nine years and 

is now
 direclor 01 forem

ic care for 
the D

epartm
ent o

f M
ental H

ealth. 

A
t o

th
er m

axim
um

 uc:urity facili­
ties, prisoners &

Jeep alone in tep8fale 
cella .. a 

security m
easure. 

S
late 

officials have 88id repeatedly th
at the 

p
atien

ts 
a
t 

B
ridgew

aler 
a
n

 
the 

slale" 
m

ost dan,erous m
en, b

u
t they 

allow
 th

em
 to

 aIeep in dorm
s. 

A
.k

e
d

 
w

h
y

 

M
u

d
d

 

is 
1

0
, 

H
u­

m
an

 
S

e
rv

ic
e
a
 

U
n

d
ersecretary

 
Jo

h
n

 M
udd said. 

''T
h

at's a 
q

u
a
­

tion w
e'll be re­

view
ing." 

S
everal factors 

m
ake it particu­

larly diffIC
ult 10 

control 
th

e 
vio­

lence 
at 

B
ridiew

aler. 
S

om
e 

pa­
tients are serv

in
, life senlences an

d
 

are n
o

t delerred by th
e proepect 01 

facin, 
m

ore 
tim

e 
for 

a 
robbery. 

O
thers are 

ao 
irrational 

th
at 

the 
th

reat of punishm
ent has no effect. 

A
nd even fam

ily m
em

bers lIBy they 
d

o
n

't know
 w

hether 10 believe the 
stories 

they 
hear, 

so
 

the 
job 

of 
cu

m
'in

d
n

g
 a jury or even a 

guard 
th

at a crim
e occurred is extrem

ely 
difficult. 

M
arilyn 

L
ouraioe, 

for 
exam

ple, 
said her son w

Id her he has seen 
guards beat up patients. 

"B
u

t how
 can I quole th

at as a 
tru

th
?" she asked. "H

e say
. he saw

 
it, b

u
t I d

o
n

't know
. I really d

o
n

't 
know

 about P
eler." 

M
acL

eish said he espectl!d to find 
evidence 

th
at 

guards 
abused 

pa-

h
en

ts, but w
as surprised to fm

d 
.t 

w
as uncom

m
on. T

h
e Iarcer problem

, 
he said, is violence by patient~ at­
lacking other patienla. 

T
h

at's the type o
f violence th

at 
can 

escape 
detection 

because 
the 

victim
s fear retribution an

d
 d

o
 not 

report it. 
"T

h
ey

're scared to
 88Y

 anything," 
P

en
y

 said. "A
nd a lot o

f them
, their 

m
ental ability 

is so 
bad they ju

st 
d

o
n

't have th
e ability 10 lell us." 

L
a

ck o
f fO

llO
W

-U
P 

P
en

y
 and several o

th
er guards also 

fault 
th

e 
hospital'. 

adm
inistration 

for largely ignoring the violen~e, even 
w

hen 
an

 
attacker 

is 
caught 

red­
handed. In an affidavit he subm

itted 
last m

onth (or 
M

acL
eish's law

suit 
against the .tA

le, P
erry w

id
 of catch­

ing a stro
n

s·arm
 robber w

ith ilem
s 

belonging 
10 

o
th

er 
patients. 

H
e 

thought he had th
e case w

rapped up, 
b

u
t adm

inistrators D
ever pursued it, 

he said. 
"T

h
e guy w

aa back 
in the yard 

strong.arm
ing 

again," 
P

erry 
said. 

''T
h

ey
 should have ~

u
l
A
l
d
 bim

. 
It w

ould 
have set a 

good lone. It 
w

ould hava said th
at w

e're n
o

t co-
I 

ing to
 tolerate this. B

u
t th

ey
 juat tu

m
 

a deaf ear to it. T
h

ey
 d

o
n

't care." 
S

uperintendent G
erard 8 .. yle did 

n
o

t return repeated phune call. 10 his 
office 10 discuss the violence. H

e alao 
refused 

to 
allow

 
inlerview

s 
w

ith 
p

atien
ts a

t the 
hospital, sayinll it 

w
ould disrupt their care. 
C

harles 
C

orreia, 
the director o

f 
security, 

said 
he 

b
rin

g
. 

charces 
w

henever possible. 
M

ore of teD
, 

he 
said, offenders are 

p
u

t 
in a 

m
ore 

secure livins u
n

it w
ithin the bospital 

for a few
 cia,.. 

"V
iolence ian't toleralA

ld a
t aU

," he 
said. 
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.
.
.
.
.
.
.
.
 ·
~
 .
.
 ui.ltand .. n

o
IlD

 ..... 

-_P_.tAdgI 

3 facilities m
ake up B

ridgew
ater 

B
R

ID
G

E
W

A
T

E
R

 -
B

ridgew
ater 

S
tate H

ospilal is one of three facili­
ties th

at m
ake up the M

assachusetts 
C

orrectional 
I nstitution at B

ridge­
w

ater. T
h

e other tw
o are: 

• T
h

e T
realm

ent C
enler rur S

exu· 
ally 

D
angerous 

M
e ... 

H
un 

hy 
the 

D
epartm

ent of M
ental lIealth, w

ilh 
:.ecurity provided by the D

epartm
ent 

of C
orrection. the center houses 262 

m
m

ates convicted of sexual crim
es. 

• T
h

e A
ddiction C

enler. W
ith a 

m
iK

ture o
f voluntsry ad

m
iu

io
n

s and 
court referral&

, 
the center baa 384 

alcohol and drue addicts under its 

care. 
T

h
e 

D
epartm

ent 
o

f 
P

ublic 
H

ealth 
an

d
 

the 
D

epartm
ent 

oj 
C

orrection 
share 

responsibility 
for 

their treatm
ent. 

A
lso on th

e sam
e 1.451I·acre site. 

but run under separate ad
m

in
b

tra· 
lions. are: 

• 
S

u
u

lh
rastern

 
C

urrl",."liull 
C

fln· 
ter. A

 m
ed

iu
m

 secu
T

ll) praStm
. " 

hits 
662 inm

ates. 
• O

ld C
olony C

nrrection,11 C
en. "r. 

R
t-cently opened, Ih

i. m
eJ.un. ,""c

 .. • 

rity prison haa only 59 inm
ates so 

far, b
u

t is lakinC
 in new

 prisuners at 
th

e rate o
f about 10 • 

w
eek. 

It is 
desiened to hold 259 in m

ale •. 
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N
on-crim

inal m
entally ill dum

ped in prison 
Second 0{ th

n
e

 portIL 
B

y T
h

o
m

a
s M

o
ra

n
 

T
he f'atriot led

g
er 

B
R

ID
G

E
W

A
T

E
R

 -
S

cotty D
uff 

had 
com

m
itU

ld 
no 

crim
e, 

b
u

t 
he 

arrived at B
ridgew

ater S
tate H

ospi­
tal w

ith his hands an
d

 feet in chains_ 
In a dingy hallw

ay sm
elling o

f urine, 
he w

as stripped naked and searched, 
then p

u
t into • cem

ent cell w
ith • 

m
attress o

n
 the floor and a bucket 

th
at served as his toilet. 
"H

e's being punished becauae h
e'l 

m
entally ill," said h

i. m
other, M

il­
dred D

u
ff. "H

e m
ay be .ick

 for th
e 

rest o
f his life. 

B
ut w

e 
treat clo

p
 

better th
an

 
that. 

H
e 

n
eed

s to
 

be 
treaU

ld w
ith dicnity and reapect, n

o
t 

• 
P

A
T

IE
N

T
S

 
C

ontinued Irom
 P

ag
e 1 

T
h

e non-crim
inal p

atien
ts m

.k
e 

u
p

 
about 

one·quarter 
o

f 
th

e 
400 

patients .t B
ridgew

.ter. T
h

ey
 are 

sen
t there after becom

ing violent .t 
one of th

e state 
hospitals, usually 

after striking out at staff m
em

be ... o
r 

o
th

er patients there. 
T

he root problem
, critics an

d
 state 

officials say, is th
at the state has no 

facility w
here a hospital procram

 is 
com

plem
enU

ld by 
tougher security. 

T
h

at 
gap 

m
eans 

a 
state 

m
ental 

hospital patit'nt w
ho strikes a staffer 

can
 w

ind 
up in chains at 

B
ridge­

w
ater. 

aloncside 
serial 

kille ... and 
rap

Ists. 
"A

 
lot 

o
f 

tim
es, 

o
u

r 
clinicians 

th
in

k
 a patient really doesn't JM

ed to 
be here, b

u
t w

here i. he IU
P

poeed to 
co

?" said D
r. W

esley P
rofit, h

ead
 o( 

forensic 
care a

t 
B

ridcew
ater. 

"H
e 

w
inds u

p
 here by default, an

d
 th

at 
isn

't quite right." 

~
 

P
atients or prisoners? 

to be locked up in th
at dungeon." 

or aU the failures a
t B

ridgew
ater 

S
tate H

oopital, the one th
at ance ... 

critics and ~
 the D

ukakia 
adm

iniauatioa the m
o

at ia the p
rac-

-T
 

P
roblem

 w
ith

 transfer • 
T

h
e patients w

ho are tran
alen

ed
 

from
 

state hospitals m
ay have no 

crim
inal 

charges 
pending 

a
p

in
st 

them
, but som

e are very dangerous 
an

d
 som

e have served tim
e for vio­

lent crim
ea in the past. O

ne m
an, for 

eu
m

p
le, 

w
ent 

to
 

a 
ltate 

m
ental 

hospital after he finilhed serv
in

l a 
sentence for hijacking a 

plana_ H
e 

becam
e violent there, aD

d w
sa trana­

ferred 
to 

B
rid

p
w

ater 
sa 

a 
non­

crim
inal patient. 

G
uards say som

e o
( th

e p
atien

ts 
they fear 

m
ost are 

those 
w

ho a
re

 
transferred 

from
 

m
ental 

hospitals, 
because they tend to strike o

u
t (or no 

apparent 
reason. 

O
ne 

p
atien

t, 
for 

u
am

p
le, w

ould 
attack 

guards one 
day and be friendly the n

elt. F
inally, 

they discovered th
at th

e paper cu
p

 
the guards w

ere handinc him
 to

 w
ash 

dow
n his m

edicine had a p
attern

 th
at 

th
is m

an 8
8

W
 sa a cruc:ifiL

 S
eeing 

him
self .. an

 anti-C
hrist, he w

ent 
berserk w

hen th
at aide o

f th
e cu

p
 

tia
e

 o
f JIUllinc people lib

 S
co

tty D
uff 

inlD
 a prison. A

 :
U
-
y
e
M
'
~
 acbiIo­

phrenic:, D
u

ff w
as llanaferred fnIIII a 

alate m
ental b

o
Ip

ital to
 B

rid
p

w
atar 

on his doctor'a orders the night a
fte

r 
he becam

e violent. U
nlike the _ 

hospitals run b
y the alate O

eput.m
ent 

oC 
M

ental 
H

ealth, 
B

rid
p

w
ater 

ia 
considered a p

riso
n

 and ia ru
n

 b
y the 

D
epartm

ent of C
orrection. 

C
ritics say th

is traD
afer p

ro
caa 

deprives the m
entally ill o

U
h

e atrin­
cen

t protections against im
prison­

m
en

t the reet o
f us enjoy, leavine 

th
em

 
eJIpoeed 

to
 

th
e 

bazarda 
of 

prison li(e, robbed o
f w

hatever care 
they had b

een
 receivine. 

~
h
u
a
e
t
t
a
 ia the only alata to

 
p

u
t noD

-crim
inala in th

a priaoD
 aya-

faced him
. N

ow
, they C

lve him
 his 

m
edicine ill a transparent cup an

d
 

he's gentle as a lam
b. 

T
h

at's a aucce&
S story, o

( sorta, b
u

t 
in m

ost cases these unprovoked at­
tack

s rem
ain a m

yatery, inspired b
y 

delusions 
th

at 
are 

know
n 

to 
th

e 
p

atien
t alone. 

B
ut m

ost o
r the non-cnm

inal pa­
tien

ts are the victim
a o

f attacks, D
O

t 
tIM

: 
aggresso.... accon1iD& to

 fam
ily 

m
em

bers, 
som

e 
guanIa 

and 
so

m
e

 
social w

orke.... T
ypically, th

ey
 8

8
Y

, 
these patienta an

 m
ore docile and 

less organized than othe ... a
t B

ridge­
w

ater. 
"I'v

e got 14 D
M

H
 transC

" ... o
n

 m
y 

unit, an
d

 I d
o

n
't th

in
k

 any o
f th

em
 

.... assaultive," said guard R
aym

ond 
P

erry. "M
ental 

H
ealth dum

ps 
too 

m
a

n
y
 

people 
here 

they ahould 
be 

lr ... ling them
aelves." 

T
h

at'a a com
plaint m

any (am
ily 

m
em

bers 
.h

are. 
T

h
e

y 
have 

read 
about the underslaffm

c, the v
io

len
ce, 

.n
d

 th
e five deethe .t th

e hospital 
d

u
ri", the last year. and they find il 

tam
, and th

e Legialature ia coD
iider­

inc t
_

 b
illa

 th
at w

ould p
u

t a halt ID
 

it. n.. D
ukakia adm

inistration saya 
it has • 

five-year plan to
 end the 

p
rK

tice, b
u

t m
any critice aD

d fam
ily 

m
em

be ... a
re

 skeptical -
they w

orry 
th

at th
e eC

fort 
w

ill atall once 
the 

poIiticalapotJicht tu
m

a
 "lw

w
here. 

"T
h

is ia a 
m

o
ral disgrace," said 

E
ric M

acL
eish; an

 atlD
rney w

in
g

 the 
atate over conditions there. "M

o
st 

people go to
 jail w

hen they're con­
victed o

f a crim
e_ B

ut in M
asaachu­

&
etta, 

y
o

u
 can

 go to jail (or b
ei", 

m
entally ill. T

h
eir richts are being 

com
pletely violated." 

P
lease see P

A
TIE

N
TS

 -
P
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o
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i
/
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S
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hard 
to 

believe 
th

at 
a 

state 
like 

M
assachusetts could heap 6uch pun­

ishm
ent o

n
 aick people. 

"H
ow

 could they p
u

t m
y brother 

S
haw

n in there?" asked D
an O

'S
ulli· 

van, 27, o
f V

arm
outh. "H

e w
as a nice 

kid 
from

 
W

incheater 
w

ho 
had 

a 
nervous breakdow

n. N
ow

's h
e', trau­

m
atized for life. H

e'll alw
ay, hava 

K
ara from

 this." 
T

h
e
 

D
ep

artm
en

t 
o

f 
M

en
tal 

H
ealth

 saya it carefully review
s all 

cases to m
ake sure only those need­

ing strict security go to B
ridgew

ater. 
P

rivacy rights, adm
inistrators say, 

prevent them
 from

 discussing indi­
vidual casea. 

A
fterm

ath o
f a

c
c
id

e
n

t 

S
haw

n O
'S

ullivan', problem
s be­

p
o

 nine y
ean

 ago w
hen he crashed 

his car an
d

 w
ent through the w

ind· 
ahield. H

is close· k
n

it fam
ily saw

 his 
behavior becom

e erratic, an
d

 one day 
ha had a breakdow

n an
d

 ran naked 
through 

his 
hom

etow
n. 

H
e 

w
aa 

adm
itU

ci 
to

 a 
state 

hospital. 
w

aa 
transferred 

to
 

B
ridgew

ater .h
o

rtly
 

afterw
ard for asaaulling staff m

em
­

bers, an
d

 has been back and forth 
aeveral tim

es since, his fam
ily says. 

H
e 

is 
now

 
th

e 
lead 

plaintiff 
in 

M
acL

eish's suit against the state. 
O

'S
ullivan, according to h

i. broth­
er 

a
n

d
 

m
uther. 

gets 
w

orse 
every 

m
o

n
th

 
he 

SPends 
at 

B
ridgew

ater. 
W

hen they visit, he is often severely 
bruised b

u
t w

on't teU
 them

 how
 it 

occurred. 
"I com

e o
u

t o
fth

ere in tears." D
an 

O
'S

ullivan said. "H
e'. really scared. 

AD
d they've got him

 1
0

 zinl;ed o
u

t o
n

 
d

ru
p

, 
he 

even 
w

alke 
differently 

n
o

w
:' 

T
h

e am
aIIer indignities th

at reault 
rrom

 prison regulations g
r.te on the 

f.m
ilies. too. D

uff rem
em

ben b
rin

l­
in

l her son a 
C

hriatm
aa pie, 

but 
prison rules b

u
re

d
 her rrom

 IiviD
i it 

to
 him

. S
h

e h
u

 been unable to
 _ 

h
ar oon for m

ontha at a tim
e becauaa 

ha baa been in IO
lit.ary confm

em
ent 

and w
ould not conaent to

 see her. 
'1

'h
a
t', ju

st his diseaae speaking," 
D

uff 
said. 

"I 
juat 

w
ant 

to 
look 

through th
at hole in th

a door .n
d

 say 
'S

cotty, w
e love you. D

o
n

't liv
e up. 

W
e know

 you're there.' 
"B

u
t I c

.n
't tell 

him
 that. T

h
e 

atate o
r M

asaachusetts deprives m
e 

o
r saying tb

at to
 m

y IO
n, .n

d
 h

e', 
com

m
itU

ci no crim
e." 

T
h

e 
D

ep
artm

en
t 

o
f 

M
en

tal 
H

ealth, by contrast, has no apecific 
rules o

n
 visiting patients in 101it.ary. 

It's an
 issue 

th
at r.rely com

es up 
because departm

ent u
se

. the practice 
far less often th

an
 B

rid
p

w
ater d

o
a. 

S
tarted a

s
 poom

ouae 
B

ridgew
.ter w

aa ,tarted as a p
o

o
r­

house 
for 

ram
ilies an

d
 w

aa 
trana­

ferred to th
e D

epartm
ent o

f C
orrec­

tion in the early 19O
O

e. It bas had 
D

O
n·crim

inal inm
ates aa rar back as 

any o
r the people d

eb
atm

, the issue 
can rem

em
ber. 

'1
'h

at goes w
ay, w

ay back," &
aid 

A
rthur R

osenberg, .n
 .tto

rn
ey

 for 
M

cL
e.n

 H
ospital w

ho terved o
n

 a 
.tate com

m
ission 20 ye .... ago th

at 
review

ed and revised th
e ,ystem

 for 
tran&

ferrm
, non·crim

inal patients. 
B

u
t to end th

e tranafe .... the atate 
_

u
ld

 
have 

had 
to

 
build 

another 
&

eC
ure 

facility. 
R

osenbell aaid the 
com

m
ission 

relt 
th

at 
w

ould 
have 

touched orr a 
political b

au
le over 

(u
n

d
in

l an
d

 
,itin

l, 
a 

battle 
th

at 
m

ight 
have 

endangered 
other 

reo 
fonna. 

T
w

enty y
ean

 later, the proce&
l i, 

under review
 again. N

ow
, a patient 

w
ho 

becom
es 

violent at a 
m

ental 
hospital receivea im

m
edista counsel­

m
, 

an
d

 
ia 

p
u

t 
into 

isolation, 
if 

~
.
 

to
 

try
 

to
 

im
prove 

his 
behavior. 

If th
at 

does 
n

o
t 

w
ork, 

tenior c1iniciana ray iew
 the case to 

see if the stricter security at B
ridge­

w
ater 

ia 
~
.
 

In
 

1986, 
ataff 

m
em

be ... asked th
at .1

1
 p

atien
tl be 

transferred, but th
e internal revieW

i 
reduced th

at num
ber to

 99. 
O

nce th
e p

atien
t is ten

t to
 B

ridge. 
w

ater. 
clinicians 

m
u

st 
convince 

a 
visitinl judge from

 B
rockton D

istrict 
C

ourt th
at the patient needs such a 

&
eCure envirO

nm
ent to

 prevent "th
e 

likelihood o
r terious h

arm
" to him

· 
tel( o

r othe .... B
u

t thoee b
earin

p
 are 

uaually 
one-aided arrain

. 
N

one o
f 

last y
ear', 99 tranafera w

as turned 
aw

ay rrom
 B

ridgew
ater. 

"N
o

t very often have I had m
uch 

in the w
ay o

f testim
ony (rom

 the 
p

atien
tl 

o
r 

from
 

a 
clinician 

he', 
hired," .. id Judge D

avid Eo SIeVe ... 
w

ho h
ean

 c:aaea there, "In
 99 percent 

o
r the c:asea, the only testim

ony w
e 

have ia rrolD
 th

e latate) c1iniciaD
a." 

T
h

e initial decision ia review
ed by 

th
e

 co
u

n
 after sill m

ontba an
d

 &
p

in
 

each 12 m
ontha thereafter. 

C
ritics .. y each o

r the aeven state 
hoapitala has 

a 
different alandard, 

ao a patient's rate depends in p
art o

n
 

luck. T
h

ey
 .. y th

at the D
epartm

ent 
or M

ental H
ealth use, th

e tranarar 
proceaa .. a w

ay to
 p

t rid o
f i

t
s
_

t
 

diirlcult patients. 
'1

'h
ere ia really n

o
 conaistency." 

.. id S
teven S

chw
art:, an

 attorney 
ror a transfer p

atien
t w

ho died earlier 
this year. "It dependa o

n
 th

e hospi­
tal, the u

n
it an

d
 how

 crow
ded it is, 

and m
oat o

r all o
n

 th
e doctor. 

"W
h

at 
is 

it 
th

at 
gets 

you 
to 

B
ridgew

ater? Is it h
itti", JIO

m
eone 

one tim
e, o

r 20 tim
es? W

eD
, there are 

ceaea 
w

here 
peopla 

1
0

 
thare 

for 
atrik

m
, o

u
t once." 

W
ho ahould run It? 
T

h
e D

epartm
ent o

f C
orrection baa 

received 
m

oat o
f th

e criticism
 

for 
conditions at B

ridgew
atar. B

ut m
en· 

tal health C
om

m
issioner N

ed M
ur­

phy accepts p
art o

r the blam
e, u

y
iD

i 
th

at the transrer p
ro

c"" i.e faulty, 

distract and dem
oralize th

e ,tafT
 juat 

.. conditiona are starti", to im
prove. 

B
ut H

um
an Servic:ea S

ecretary P
hil· 

ip Johnaton u
id

 he m
ilb

t conaider 
the m

ove in
 • few

 years. 
though it is im

proving. 
"W

e in D
M

H
 ow

n a large p
art o

f 
C

o
st 01 c

e
re

 
this problem

," he w
id a L

egislative 
T

h
e adm

inistration'. 
plan 

is 
to 

co
m

m
ittee. 

"T
h

e
re

 
have 

b
een

 
build 

aorne 
aecure 

beda 
a
t 

atate 
abuaes." 

m
ental 

hoapitala 
1

0
 

violent 
n

o
n

· 
S

om
e 

lelialato... 
and 

advocates 
crim

inal patients w
ill not bave to 10 

w
ant 

to
 

let 
th

e 
D

epartm
ent 

o
( 

to B
ridgew

ater. T
h

at w
ill take be­

M
ental H

ealth run B
ridgew

ater be· 
tw

een three and five y
ean

, acco
rd

m
, 

cause 
it baa 

m
o

re
 u

p
erien

ce and 
to th

e
 D

epartm
ent or M

ental H
ealth. 

ellpertiae ill cariD
i (or the m

entally 
In

 the m
eantim

e. th
e pipeline from

 
ill. 

A
 bill to tranarer control is in 

a 
alate boIpital to

 B
rid

p
a
ta

r re­
com

m
iu.ee now

, and S
enate W

ays 
m

aina 
open. 

Ju
a

tifl8
d

 
o

r 
n

o
t, 

it 
and M

aana C
hairm

an P
atricia M

c-
m

a
n

a
 th

at w
hen a p

atien
t is uana­

G
ovem

, D
-Law

renc:e, aaid ahe w
ill 

fened, bis care and quality or lifa 
conaider 

p
u

atu
n

, 
lor 

th
at 

change 
drop dram

aU
cally, 

lO
O

n. 
T

h
e 

D
ep

artm
en

t 
o

f 
M

en
tal 

"It', not lim
· 

H
ealth apenda about $50.000 a year 

ply changing th
e 

per patient, 
m

ore 
tl-.an 

tw
ice 

th
e 

n
am

e 
o

n
 

th
e
 

$2 • .000 
apent b

y B
ridcew

ater, de-
door," .. id R

ob-
&

pile B
rid

p
w

ater', IIIO
R

 atrict aecu-
ert 

W
ebber 

o
f 

rity needa. 
W

hen 
the 

departm
ent 

th
e
 

M
en

tal 
builda itlllllC

U
ft unite. it w

ill SPend 
H

ealth L
ep

J A
d· 

$72,000 
per patient, 

accordinl 
to

 
viaora 

C
om
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New allies bring funding, reforms to neglected state hospital 
i.tul 0( .,ri.e. 
By Thomas Moran 
The Palnot Ledger 

BRIDGEWATER - In the Iasl &11 month., a 
remarkable turnaround has occurred in the political 
for:tunes of Bridcewater State Hoapital. 

For decades. the hoapital has been starved of funds and 
no one made a great fulS. LegiWalDn resisted apending 
IDOM)' on the prison .y»tem, few advocates pushed for _ ..... ,--""="__ change, and when the .tate poUNd 

The Dubki. 
admini.trAtion 
h .... ked for 
money to nearly 
double the sWf at 
the hoapital thia 
year, the (jrat 
move in an effort 
to tum Bridee· 
water from a pn.. 
on into a hoapital. 
A lerialative com· 

Inside Bridgewater 

million. of cIollan inlD revamping 
, sLate hospitals and prisona, Bridee. 

water wa. left behind. 

miuee recently '-__________ ..... 
voI.ed to rive Du· -

··It ju~t fell between the cracks," 
said Human Serviea Underaec:retuy 
John Mudd_ "It', clear there', DeVer 
been a conatituency for them." 

Ukia all he aked for, then added $700,000 more for other 
improvement.a. And a pending suit filed by patienll mieht 
force more cbanpa. 

But now, the political Iandacape 
has dramatically chanced and hiator· 
it improvemenll are in the work •. 
That's the view .hared by the Dub· 

It'a an ncil.inc time for the familin oC patienll there, 
aome oC whom have been urging changes for yean and 
suddenly find the_Iv .. with new and effective alIin. 

kia administration.legialatun and advocacy groupa. 

"There', never been a hetter time than now, and there 
probably never w.1l be again," said Eric MacLeish, an 
attorney who i~ luinR the .tate over cnnditions at the 
hoapital. "Thtre's no question "'e have a window of 
op':lOnonity now. and I want tnlake advantage of it." 

Linda Diaz. wbote brother Jovph wa' one oC five 
patienll to die at the hospital thia year, sill throuch coun 
Marines and Lestifi.. before legislative committees, 
knowing it ia too late to help her brother. 

''Thia could rive Joe'. death lOme purpose," ahe uid_ 
"I'm ,oing to try to help Joe by helping theae othen." 

• CHANGES 
Continued from Page 1 

But wh.t sparked thia tum· 
around? Fint on the liat has to be the 
.t.ring oC five deatba, It leut three by 
lUicide, that s~ 11 montba ago. 

"The deaths, I think, jolted VI," 
Mudduid. 

Mudd bepn an inYeltiption. con· 
dition. at Bri~wlter were thNit 
inlD the political apotlight, and the 
reform movement began to gain mo· 
mentum. But the deaths did not, by 
them~I\-f's. lurn the tide. Re· 
formers inside .tate govemment and 
advocates oUliide it offered these 
other reasons: 

• Dukak;" presidential campaipt 
may hIve apeeded \.be administra· 
tion', errortl. National media. in· 
c1uding ABC Nrwa' NiBhlliN and 
TM New Yor. Timee, are covel'inl 

the proble_ .t Brid~w.ter, and 
CBS News' 60 Minutn haa conduct· 
ed preliminary interviews. 

"The govemor is campaiptin, on 
the Mauachu.aett. success ,tory," 
M.cLeiah uid. "There have been 
lome .hocking reminder. that 
there', no IUCceas .tory here iCyou're 
mentally ill. Certainly, it's I night· 
mare if you're mentally ill at Briclce· 
water." 

• Families of the patient. have 
become politically active, and lobby 
groups for the mentally ill are tuming 
their Ittention to Briclcewater for 
the fint time. 

The Alliance for the Mentally III, • 
Iobbyinc croup, did not throw itaelf 
behind the reCorm movement at 
Bridgewlter until thia summer, 
when familiea of Briclcewater pa­
tients began joininC up. Now, the 
aUiance is caIline (or more funda and 

'-' ........ 
~ DI.~ hold, I photo album ~ pic:tu,.., of "" brotller, JoMph, who 

Plea,. '" CHANGES - Page 30 

an end to the practice oC maine 
criminal and civil patients. 

"It comea down to citizen action," 
uid Geoffrey Brahmer, \.be croup', 
uecutive direclDr. "It'. the lone 
term I'm mOlt coDcerned about. Thia 
is where our OrtlJlization baa to play 
a role." 

• A IaWlUit over coDditiona at 
Brideewater has forced the .... te to 
,trengthen meaaurea aimed at pre· 
venting auicid... T'he suit'. nellt 
phue will challe~ care there more 
broadly in hopee oC fortine wider 
improvement.. 

Filed by MacLeiah on behalf of 
t';"o patienll there, the suit's effect 
ia disputed. Family memben and 
_raJ advocaLes believe the lUit ia 
vital, but alate offlCiaIa uy it hal 
been I nuiaanc:e. 

"It', been a diauactioD," Mudd 
uid. "We had ,tar\ed our work 
before the suit." 
GraduII eM";" 

The adminiatration bIpn making 
modest changes at Bridpowater at 
leut two yean &10, before the deatha 
bepn. The number oC .. u.nll bepn 
to drop from 520 to ita CUfftIIt level of 
about 400, and the DUIIIber of cuanIs 
.... incruMd from 200 to 225. 

Alter the five .. tienta died. the 
adminiatzation added lis _ clinical 
Itaft' positions and booIted the operat· 
inc budpt from S9 million _t year to 
$10 million It the atart oC this year. 

Theae measure. chanced the 
ratio of patients to dinicalllatr from 
16:1 to 12:1 over the Jut &brae yean 
- an impl'OYement, but Itilllar abort 
of the llaffin,lt hoIpitall run by the 
Depert.ment of Mental Health. 

MOlt of the advocata puahing for 
chaDre, a weU u active family 
-=ben and _ of the boapital'l 
.taft, uy that the Dubkia adminia· 
tntion hu only nluc:tantly acned to 
the more drutic dwIpa it recently 
propoaed. They uy \.bat hia adminia· 
tntion, throuch SecretarY oC Human 
Service PhUip Johuton, qreecI to 
make chances only after the courta 
and Lerialalure forced ita band. 

"I wouIdn'\ call JOhnatoD an ally. 
He juat &.riel to act like ODe," Linda 
Diaz uid. "It Ioob to me like they're 
CODCemed with politicl more \.ban 
anything eJ.e. When you bava aome· 
ODe in Bridcewatar, you Ium DOt to 
tnaat anyone." 

O\.ben an anpy that _ had to 
die before JohnsklD propoaed the 

I
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\ 
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I 
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Inside Bridgewater 

This Is the last In a three 
part MrIn describing: 

The outlook for change at 
the institution attar the 
political turmoil caused by five 
death. at the hospital In .... 
thanayear. 

"He blew about thiI hefon," Mid 
Robert Webber of the Meatal Health 
LepJ Adviaon Collllllittee. "Five 
people died hefore he wed for the 
money." 

The Mlmilliatntion lIlY' it IIu 
taken the lead, aDd a look at the 
aummer'. IM!llta malt. it bud to 
cletermiDewhoia 
.JohDatoD abel iiiir.~~~~ 
for ISOO.OOO ill 
AuCU.t to iD' 
c:reue aDti-lUi· 
dde lDea.un.; 
hut the nqu.t 
CllDe after a 
judp ruled that 
procedurea in 
place were iDD­
quate. .JoImatoD 
later wed the 
Lecialature for 11.7 million more to 
iDcreaee ttafr, hut c:ritic:a uy that ... 
becallle HOllIe WI)'I aDd MIIIII 
Chairman Richard Voke. D-Chellea. 
uid the 1Ii~.OOO ficure wu "'woeful· 
ly inadequate." 

ID both _. the admilliltlaticm 
lIlY' it hIId beeD worIriDa on itI own 
~ indepeDdently aDd ... DOt 
nediDr to outIicIe p_ 

Cluing •• come alowly 

. . 

(Human Services 
Undersecretary John) 
Mudd began an 
investigation, conditions 
at Bridgewater were . 
thrust Into the political 
spoUight, and the reform 
movement began to gain 
momentum. . 
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MENTAL HEALTH 
LAW PROJECT 

TESTIMONY OF SUSAN STEFAN 
ON H.B. 473 

EXHiB)T~_" .'1 . . T 

DA·TE. . ?",-;L <-/ - <6Z 5 

Ha .. ~~L{.!.,...,,\7~3 ___ _ 

BEFORE THE HOUSE JUDICIARY COMMITTEE 

My name is Susan Stefan, and I am a staff attorney for the 
Mental Health Law Project. The Mental Health Law project is a 
non-profit organization which represents persons with mental 
disabilities through policy advocacy, litigation, and legislative 
advocacy on the state and national levels. Often the Mental 
Health Law Project combines these approaches, as in the case of 
education for handicapped children: MHLP brought Mills v. Board 
of Education, one of the two lawsuits which moved Congress to 
consider legislation on behalf of handicapped children. The 
Mental Health Law Project then went on to playa major role in 
helping to draft and work for the passage of P.L. 94-142, the 
Education for All Handicapped Children Act. Our primary goal is 
to expand opportunities for mentally disabled persons, and to 
ensure that their rights are not ignored simply because their 
suffering is so often unseen. 

The bill before the Committee would (1) forbid placing 
voluntary and civilly committed individuals in Montana state 
Hospital's Forensic unit; (2) require restrictions of patients' 
movements on hospital grounds to be based on individual 
assessments, and (3) allow competent patients to permit their 
photographs to be taken. 

The Forensic Unit at Montana State Hospital is the unit 
where psychiatric evaluations of defendants under criminal 
charges takes place. It is a maximum security ur.it designed to 
prevent such individuals from escaping. The building where 
evaluees such as Shawn Clawson and Terry Langford have been 
housed must necessarily be prison-like to protect against escape; 
the Forensic Unit was built with these concerns in mind. The 
Forensic Unit should not house patients who came to a hospital 
for treatment. To be housed in as restrictive and prison-like a 
setting as the Forensic unit is profoundly harmful and anti­
therapeutic for these patients and sends mixed messages to staff, 
who are expected to warily guard sociopaths while sympathetically 
treating seriously mentally ill patients. 

The practice of keeping voluntary and civilly committed 
patients in the Forensic Unit is being challenged in the lawsuit 
Ihler v. South. We believe that we will succeed in this 
challenge. As early as 1971, courts noted that n[t]he consensus 
among the psychiatrists testifying for the plaintiffs, who were 
well qualified in the opinion of the court as experts, was to the 
effect that it is unnecessary to have special maximum security 
facilities for civil patients; [and] that confinement in a 
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maximum security institution is adverse to rehabilitation," Dixon 
v. Attorney General of Commonwealth of Pennsylvania 325 F.Supp. 
966, 970 (M.D.Pa. 1971). 

The Department of Institutions may claim that the civil 
patients confined in the Forensic unit are aggressive. This is 
certainly not true in all cases; one patient in the Forensic unit 
is confined to a wheelchair. Many civilly committed patients can 
be aggressive: one of the reasons for commitment to Warm Springs 
is if a person is suffering from a mental disorder which has 
resulted in physical injury to others or the imminent threat 
thereof. Montana Code Ann., §53-l02-l5 (1988). This is a reason 
to be committed to the hospital for treatment, not to a Forensic 
unit where many evaluees are found not to be mentally ill at all, 
but sociopaths who simply enjoy violence. In another case, a 
court held that even mentally ill civil patients who were 
considered dangerous and assaultive could not be transferred to a 
facility which was intended primarily for mentally ill persons 
charged with or convicted of a crime. Kesselbrenner v. 
Anonymous, 350 N.Y.S.2d 889 (N.Y.App. 1973). The consensus of 
forensic psychiatrists is clear to this day: "the use of 
forensic hospitals should be limited to treating persons who are 
either criminal defendants or offenders." Heller, Erlich and 
Lester, "A Consultant's Survey of the Patients in a Maximum 
Security Hospital," 31 Journal of Forensic Sciences 1429 (October 
1986) . 

If you pass this legislation now, it may well save the state 
thousands of dollars in legal expenses for extensive trial 
preparation and court time, as well as attorney's fees for 
plaintiffs. More importantly, it will ensure that civilly 
committed and voluntary patients in Montana receive treatment for 
their illness in a hospital rather than a maximum security 
prison-like setting. 

The two other sections of this bill ensure that treatment 
personnel will have the final say in determining the extent to 
which an individual patient's movements should be restricted for 
his or her own benefit, and to permit patients who are competent 
and do not have guardians to give permission for their 
photographs to be taken, if they should so desire. These changes 
represent definite improvements for the patients at Warm springs, 
but they do not have the same fundamental importance as the 
guarantee that voluntary and civilly committed patients will not 
be housed in the Forensic unit. 

Several weeks ago, this Committee heard testimony on a bill 
which would prevent mentally ill individuals from being held in 
jails. The Committee reported this bill favorably. Many of the 
same principles underlying that bill support this bill as well: 
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the shame and confusion of mentally ill people over being held in 
a jailor prison-like setting, and the anger of their relatives 
that a sick son or daughter is being held in the same place as 
people under criminal charges or convicted of a crime. Both these 
bills go far towards ensuring appropriate treatment for mentally 
ill people. I urge you to report this bill favorably. 
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RICHARt) N. TRAYNHAM, PH.D. 
LICENSED CLINICAL PSVCHOLOGIST 

BOZEMAN, MONTANA 5971508113 U.S.A. (406) 588-7ne 

13 February 1989 

ADMINIITAATWI! OP'P'ICI: 
504 weST HENDSRSON STREET 

TO: David Brown, Chairman and members 
House of Representatives Judiciary Committee 

RE: House Bill 473, "An act to clarify ~he rights of patients committed to the 
Montana State Hospital ... " 

I would like to present testimony for an amended form of the above bill. 
However, because of short notice and several emergency situations, I am unable to 

appear in person and would like to have my following testimony presented for considera­
tion of this important change in the treatment laws of our state. 

I worked at Montana State Hospital, Warm Springs Campus from 1976 through 
1979 in a variety of professional positions and have worked as a consultant to the Mental 
Disabilities Board of Visitors since that time. I am well aware of the conditions at the 
hospital from the role of an outside consultant. I feel the need to address both the 
concerns for the patients committed there through civil commitments and the staff in the 
IItrenches" at the facility. 

The attempt to define the mission of the Forensic Unit needs to be addressed 
legally as there are too many cases where I have seen civil individuals transferred to this 
unit for behaviour control and then their re·entrance to treatment units blocked by some 
form of unit-wide policy. The Forensic Unit staff have stated to me on several 
occasions, legal as well as informal, they do not provide very much treatment to clients 
on their unit. The research also tends to confirm the concept that civil and criminal 
patients whom are mentalJy ill should be treated in separate locations. 

At the same time, the safety of the staff in the general treatment units needs to 
be protected. The treatment of the behaviourally out·of·control mental patient is difficult 
to provide and safety is of consideration. The Special Duty Aides (SDAs) have special 
training and offer a valuable treatment resource for management of out·of·control 
situations for all patients. It would be less than effective to not be able to utilise this 
resource in treatment emergencies in other treatment units. 

I would professionally hope that this bill would be amended to assure that civilly 
committed patients would be able to be adequately treated in out-of-control situations as 
well as maintain the'ir living status separate from the criminally mentally ill. I am aware 
that there is a Change in treatment programmes being requested within the hospital to 
create a management treatment unit under the authority of the Extended Treatment 
Unit. I would hope that any change in status of the Forensic Unit would be written to 
assure treatment for both criminal and civil involuntary treatment patients. 

Sincerely, 

ec'~ 
R. (Dick) N. Traynham, Ph.D. 
Clinical Psychologist 
504 West Henderson Street 
Bozeman. MT 59715-61143 
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Testimony DA.T~ ;:J~'y -~q 

Archie W. McPhail Jr., Against House Bill 4 7~b.·~~1~-~----

1. The approach of house bill 473 is anti-ther"apeutic and simplistic. 
Merely taking combative patients off of the new Forensic Unit does 
not mean they will be transferred to a least restrictivednvironment, 
nor does it mean they will get the therapeutic help they need. 

a. Treatment programs outside the Forensic Unit are not designed 
to manage the highly violent, disruptive, dangerous and assaultive 
patient. 

b. There would be an increQae~ increased need for restraints 
and seclusion on the other Hospital Units. 

c. With the addition of violent patients the Staff couldnot 
provide a safe environment and cr~ate a treatment climate where a 
patient can practice new approaches to problems and have corrective 
emotiqnal experiences. When a ward becomes emotionally charged because 
of dangerous patients the other patients cannot get the help they 
needs to change their psychopathology. 

2. There are insufficient vacancies to house the forensic patients 
that would have to be transferred. 

a. Serious over crowding would result in esculating behavior 
by the patients. 

b. Lack of appropriate seclusion rooms and longer patient stays 
in seclusion rooms. 

3. The new forensic treatment facility was specifically designed 
and equipped to provide treatment to the mast serious behavior that 
those patients manifest. -

a. To deprive those patients of treatment offered on that facility 
would be inhumane. What did you build that 6 million dollar facility 
for if it wasn't to treat the patients who are unmanageable except 
in a secure intensive treatment program which is offered in Forensic. 

b. All patients have a right to sound and effective treatment 
which is geared to reducing the amount of time patients need to be 
hospitalized and reducing the number of patients who need to return 
to the hospital 

c. Also, all patients have a right to care and treatment in 
a safe environment. 

4. This bill would seriously impact the safety of both staff and 
patients and would no doubt increase liability and worker's compensation 
costs. 

5. The mentally ill patient who is seriously dangerous to self and/or 
others has the right to protection in a secure environment and they 
demand this or act out non-verbally to get this specialized treatment. 

6. Furthermore, filling the two major treatment units to capacity 
would result in inability to transfer patients from the Intake Unit 
who could benefit from the treatment offered. 

7. Admissons may, and probably would have to be denied. 

8. The possibility would exist for many inappropriate early discharges. 



H.B. 499 

Surrunary. 

The Department of Livestock supports this legislation. We have 
not had the problem in Montana that other states and areas have 
witnessed. We have a close working relationship with our state's 
15 auction markets. 

However, a custodial account is a trust of sorts in that only 
four transactions are allowed to pass thru this account. 

1.) Proceeds from the sale of the animal. 
2.) Check written by the auction to pay the seller. 
3.) Check or withdrawal by the auction to withhold cost of 

sale and 
4.) The auction may withdraw interest accumulated. 
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MONTANA FARM BUREAU FEDERATION 
502 South 19th • Bozeman, Montana 59715 

Phone: (406) 587·3153 

TESTIMONY BY: Lorna Frank 

SUPPORT ___ y ... e .... 8'---__ _ OPPOSE ------------

Mr. Chairman, members of the committee, for the record my 

name is Lorna Frank, representing 3600 Montana Farm Bureau members. 

Farm Bureau members support HB 499 as they feel anyone 

tampering with the proceeds or custodial funds of livestock, grains 

or any other agricultural products and convicted should be considered 

guilty of a felony. 

We urge this committee to pass HB 499 to give farmers and 

ranchers in Montana the protection provided in this bill 

SIGNED:~~ ~ 
FARMERS AND RANCHERS UNITED 



DEPARTMENT OF FAMILY SERVICES 

STAN STEPHENS, GOVERNOR (406) 444-5900 

---~NEOFMON~NA---------

TO: Dave Brown, Chairman 
House Judiciary 

FROM: Dave Bennetts 
Juvenile Compact Administrator 

RE: Support for H.B. 534 

DATE; February 13, 1989 

P.O. BOX 8005 
HELENA, MONTANA 59604 

The Department of Family Services, Juvenile Compact Unit, supports 
H.B. 534. We believe that when a youth commits the crime of delinquency 
in this state, while a resident of another, he should be prosecuted. 
This ammendment allows for a less complicated procedure geared toward 
protecting the youths rights. These rights might be jeporadized under 
the more cumbersome adult proceeding of the Uniformed Extradition 
Act. 

The proposed bill meets all standards established by the National 
Organi zati on of Interstate Compact Admi ni strators. It only bi nds states 
that have adopted the pol icy and clearly states that the youth be 
charged with being a delinquent. It further provides a legal court 
of competent jurisdiction. 

db/le 

db/55 

pp 
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UNIVERSITY OF MONTANA 

DATE: January 23, 1989 

TO: Representative Bob Hoffman 

FROM: Lawrence LaFountain, U of M School of Law 

SUBJECT: Criminal Trespass Laws in Western States Laws 

The trespass laws and penalties in the nine western states surveyed all vary to 
some degree. But trespass is generally treated as a misdemeanor in all the states, 
though Colorado classifies some trespasses as petty offenses; and trespass to an 
occupied structure, a home, is a felony in Arizona, Colorado, and North Dakota . 

The corresponding penalties are set by statute based on the classification given 
the trespass. For instance, if the trespass is classified as a Class C misdemeanor in 
Texas, the penalty is simply a fine of up to $200, but if it is classified as a Class A 
misdemeanor, the penalty is a sentence of up to a year in prison and/or a fine of up to 
$2,000. Simply put, the classification of the trespass determines the limits of the 
penalty that can be assessed against the trespasser. 

Generally, the classification is based upon the seriousness of the trespass In 

relation to other trespasses and other types of crime. For instance, trespass on to 
land is not generally as serious as trespass into a home. Thus the former will be 
classified as a lesser misdemeanor or even a petty offense, and the latter will be 
classified as a higher misdemeanor, or even as a low-level felony. Similarly, a 
trespass is less serious than an assault with a deadly weapon so will be classified as 
a less serious offense and receive a less severe penalty . 

The range of penalties imposed by statute of course varies according to the 
classification system used. Montana generally classifies crimes as either misdemeanors 
or as felonies. Other states like North Dakota and Texas subdivide misdemeanors and 
felonies into different classes. Colorado even creates a third type of offense, a petty 
offense which is of a less serious nature than misdemeanors. The larger the number of 
classifications the wider the variation in possible penalties and of course the fewer 
classifications, the less variation in possible penalties. The result is, in Montana 
where there are only misdemeanors and felonies, that most less serious crimes such as 
trespass will be classified as misdemeanors rather than felonies and receive the 
standard penalty of not more than six months in jail and/or a fine of not more than $500 . 

This is because the law generally recognizes crimes against property, C.g., 
trespass, as less serious than crimes against persons, e.g., assault. The crimes 
against property are less seriously punished than crimes against persons. However, 
lawmakers have also considered the fact that some offenses against property, such as 
trespass to a home, are simply a step toward committing another crime. In such cases 
in Montana, the trespass becomes a burglary which is a felony, and the offender is faced 
with a potentially severe penalty. But otherwise, trespass is a misdemeanor carrying 
the penalty of not more than six months in jail and/or a fine of not more than $500. 

However, this can be changed by the legislators. Though crimes are only classified 
3S misdemeanors and felonies in Montana, unlike some other states, Montana does not tic 
its classifications to certain set penalties according to statute. In MontanaJr any 
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individual crime can be given its own unique penalty. So the legislature could increase 
or decrease the penalty for trespass if it thought this appropriate and leave the 
misdemeanor classification intact. A crime only becomes a felony when the penalty 
includes the possibility of imprisonment in the state prison. 

Type of Trespass and Penalty Maximums 

Unfenced Unfenced Fenced Fenced Non- Fenced Residential 
Land Agricultural Land- Agricultural residential Residential Structures 

Land Commercial Land Structures Land 

:v1ontana Misdemeanor Misdemeanor Misdemeanor Misdemeanor Misdemeanor :-.1isdemeanor ylisdemeanor 
6 mo./$500 6 mo./$500 6 mo./S500 6 mo./$500 6 mo./$500 6 mo./$500 G mo./S500 

Arizona Class 3 Mis. Class 3 Mis. Class 2 Mis. Class 3 Mis. Class 2 Mis. Class 1 Mis. Class 6 FeJ. 
I mo./$500 I mo./$500 4 mo./$750 1 mo./$500 4 mo./$750 6 mo./$1000 18 mo'; 

$150,000 

California Mis. Mis. Mis. Mis. Mis. Mis. 
6 mo./$1000 6 mo./$1000 6 mo./$1000 6 mo./$1000 6 mo./$1000 6 mo./$1000 

Colorado Class 1 P.O. Class 3 Mis. Class 3 Mis. Class 2 Mis. Class 3 Mis. Class 3 Mis. Class 5 FeJ. 
6 mo./$500 6 mo./$750 6 mo./$750 1 yr./$IOOO 6 mo.$750 6 mo./$750 4 yrs./ 

$100,000 

Idaho Mis. Mis. Mis. Mis. Mis. Mis. Mis. 
6 mo./$300 6 mo./$300 6 mo./$300 6 mo./$300 6 mo./$300 6 mo./$300 6 mo./$300 

No. Dakota Class B Mis. Class B Mis. Class A Mis. Class B Mis. Class A Mis. Class A Mis. Class C FeJ. 
I mo./$500 I mo./S500 I yr./$1000 I mo./S500 I yr./SlOOO I yr./SlOOO 5 yr./$5000 

Texas Class C Mis. Class C Mis. Class C Mis. Class C Mis. Class C Mis. Class C Mis. Class A ~1is. 
$200 $200 $200 $200 $200 $200 1 yr/S2000 

Washington Mis. Mis. Mis. Mis. Gross Mis. Mis. Gross Mis. 
3 mo./$1000 3 mo./$1000 3 mo./$1000 3 mo./$1000 1 yr./$5000 3 mo./$1000 1 yr./$5000 

Wyoming Mis. Mis. Mis. Mis. Mis. Mis. Mis. 
6 mo./$750 6 mo./$750 6 mo./$750 6 mo./$750 6 mo./$750 6 mo./$750 G mo./SiSO 

Mis. Misdemeanor 
FeJ. Felony 
P.O. Petty Offense 
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HOUSE BILL 548 

The Montana Power Company supports HB 548 as a measure 

intended to deter trespass and vandalism. 

As the recent cold wave proved, loss of electric and gas 

utility service - whether caused by the weather or someone 

shooting out line insulators - can very quickly create life 

threatening situations for people dependent on that service. 

Also, and obviously, much of our property contains high 

voltage electrical lines and equipment which can seriously injure 

people unfamiliar with them. 

We hope passage of HB 548 will provide a reminder to people 

of the criminal - and physical - hazards of trespass, and at the 

same time deter acts of vandalism that could threaten the users of 

our services. 
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14 February 1989 

Testimony o££ered in support o£ HB528, a bill £or an act 
entitled: "An act increasing the limits o£ coverage 
required under a motor vehicle liability insurance policy: 
requiring underinsured motorist coverage; requiring proo£ o£ 
liability insurance to be shown to register a motor 
vehicle. " 

Given by Wallace A. Jewell on behal£ o£ the Montana 
Magistrates Association representing the judges o£ courts o£ 
limited jurisdiction o£ Montana. 

The Montana Magistrates Association £avors this proposed 
legislation, especially the provision £ound on page 8, line 
2, under which a person applying to register his vehicle 
would have to show proo£ o£ compliance with liability 
insurance coverage at the time o£ application £or 
registration. The Magistrates Association £eels this would 
reduce the number o£ violations o£ this statute and would 
thus reduce the workload in the limited jurisdiction courts. 

We urge your passage o£ this measure. 
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