MINUTES
MONTANA HOUSE OF REPRESENTATIVES
51st LEGISLATURE - REGULAR SESSION
COMMITTEE ON JUDICIARY
Call to Order: By Chairman Dave Brown, on February 3, 1989,
at 8:05 a.m.
ROLL CALL
Members Present: All members were present
Members Excused: None.
Members Absent: None.

Staff Present: Julie Emge, Secretary
John MacMaster, Legislative Council

Announcements/Discussion: None.

HEARING ON HOUSE BILL 413

Presentation and Opening Statement by Sponsor:

Rep. Westlake, House District 76, Sponsor of HB 413
presented before the Committee for their consideration
a written testimony voicing support of the proposed
bill (EXHIBIT 1).

List of Testifying Proponents and What Group They Represent:

Carol Mosher, Montana Cattle Women's Association

List of Testifying Opponents and What Group They Represent:

None.

Testimony:

Carol Mosher, speaking in favor of HB 413 stated that she
believes that once the final decree is issued, then the
people who use the water should have the say in
choosing their water commissioner and urged
considerable support for HB 413.
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Questions From Committee Members: Rep. Daily questioned

Rep.

Rep.

Rep.

Rep.

Mrs. Moser if the people using the water included
sportsmen? Mrs. Moser stated that the appropriated
rights after the final decree are owned by those people
that own the rights to choose the commissioner.

Westlake addressed Rep. Daily's question by stating
that he understood it in visiting with the Dept. of
Natural Resources as well as the District Court that
anybody can petition the court, but they have to get
15% or more of the existing water rights that are
decreed in that stream. In that case, if sports groups
could get 15% or more of the water rights to sign a
petition or application they would in fact be included.

Eudaily inquired as to who would appoint the water
commissioner. Rep. Westlake stated that the District
Court, just as it exists in the statute would be
responsible for appointing the commissioner.

Eudaily continued by asking if this only eliminates the
application by the Dept. to the District Judge to have
this appointed? Rep. Westlake commented that in
complying with the 15% this particular subsession deals
only with the Department. It gives them the right to
make a mandatory demand on the District Court for a
water commission without having to fulfill the same
requirements as anybody else. It does not preclude the
Dept. from making a request the same as anyone that is
affected by or thinks there is a need for a water
commission.

Rice asked if there was a problem with the Dept. having
this special right? Rep. Westlake responded no. There
is not an existing problem, but because of the fact
that there will be final decrees down the road, most of
the streams will be finally decreed at some time or
another. People with water and irrigation problems
want to be assured that there will be no chance of a
future conflict by the Dept. coming in and having the
full authority over the requests by the existing users.
Rep. Westlake stated that his concern is that the water
right users will be protected and have some say
regarding the application for a water commissioner
being put in the area.

Closing by Sponsor: Rep. Westlake closed.
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DISPOSITION OF HOUSE BILL 413

Motion: Rep. Addy made a DO PASS motion, seconded by Rep.
Nelson.

Discussion: None.

Amendments and Votes: None.

Recommendation and Vote: A vote was taken on the DO PASS
motion and CARRIED with Rep.'s Daily, Brooke, Wyatt and
Bafedt voting No.

HEARING ON HOUSE BILL 409

Presentation and Opening Statement by Sponsor:

Rep. Good, House District 36 stated that HB 409 is
intended to clarify the Montana statute which
establishes the attorney/client privilege. That
privilege is intended to protect the confidentiality of
a discussion between a lawyer and his client so that
neither one of them can be forced to testify about the
content of such discussion unless the client chooses to
waive the protection of that privilege. As it is
presently written the Montana statute exempts only the
lawyer from giving such testimony and says nothing
about exempting the client from testifying. Rep. Good
stated that the purpose of HB 409 is to add language to
the existing statute to make it clear that the
attorney/client privilege is intended to exempt both
the client and the lawyer from being required to give
such evidence unless the client chooses to waive that
privilege.

List of Testifying Proponents and What Group They Represent:

William Conklin, Montana Defense Trial Lawyers AssocC.,
Great Falls Attorney

List of Testifying Opponents and What Group They Represent:

None.

Testimony:

William Conklin, speaking on behalf of HB 409 stated that
the Montana statute, as it is written, refers only to
extracting testimony from the lawyer if he were called
as a witness, it says nothing about extracting
testimony from the client. Mr. Conklin stated that
confidential communications between an attorney and
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client are privileged and protected from inquiry when
the client is a witness as well as when the attorney is
a witness. A client cannot ordinarily be compelled to
disclose communications which his attorney will not be
permitted to disclose. This is true even though the
statute on the subject excludes in terms only the
attorney from testifying and makes no mention of the
client. Mr. Conklin stated that our statute, by its
wording allows misinterpretation. The proposed bill
simply clarifies that this statute should be
interpreted to apply to testimony by the client as well
as testimony by the attorney. It is not intended to do
anything other than continue the common law rule that
protects and considers this kind of testimony to be
extremely important to the attorney/client
relationship.

Questions From Committee Members: Rep. Stickney stated that

Rep.

she assumed that this does not give the attorney the
right to waive, as it does the client. Mr. Conklin
responded that it does not. The attorney never has the
right to waive. He is under an obligation to raise the
attorney/client privilege of his client until such time
the client waives it.

hAafedt asked how many states have adopted this
particular law? Mr. Conklin stated that in terms of
this precise language he did not know. As far as the
attorney/client privilege, he did not think that there
was any state in the Union that did not have it in full
force.

Closing by Sponsor: Rep. Good closed.

DISPOSITION OF HOUSE BILL 409

Motion: Rep. Addy made a DO PASS motion, seconded by Rep.

Eudaily.

Discussion: Rep. Aafedt commented that if every state in

the Union has adopted this law as Mr. Conklin stated,
then why is the bill being proposed? Rep. Mercer
responded that if he read the Montana statute without
the proposed bill, literally it speaks only to the
attorney. All that is really being done is amending a
statute so that it literally says what everyone thought
it always said, and what every other state in the Union
presently says.
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Amendments and Votes: None.

Recommendation and Vote: A vote was taken on the DO PASS
motion and CARRIED unanimously.

HEARING ON HOUSE BILL 386

Presentation and Opening Statement by Sponsor:

Rep. Knapp, House District 27 stated that the reason
for presenting this bill is that during the last 4-5
years they have had several bankruptcy sales among
farmers. This bill provides for the law to be split.
The person selling the machinery pays for the taxes the
first half, and the person buying the machinery pays
for the taxes the second half of the year.

List of Testifying Proponents and What Group They Represent:

None.

List of Testifying Opponents and What Group They Represent:

None.

Testimony:

Ken Morrison, appearing before the committee as a neutral
party offered to the committee proposed amendments for
consideration of HB 386 (EXHIBIT 2).

Questions From Committee Members: Rep. Eudaily asked if it
would make any difference when this act would go into
effect? Mr. Morrison responded to Rep. Eudaily's
guestion by stating that it would not make any
difference.

Closing by Sponsor: Rep. Knapp responded that he was in
support of the proposed amendments that Mr. Morrison
presented.

DISPOSITION OF HOUSE BILL 386

Motion: A DO PASS motion was made by Rep. Knapp, motion
seconded by Rep. Darko.

Discussion: None.
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Amendments and Votes: Rep. Gould moved to adopt the

amendments that were proposed by Mr. Morrison (EXHIBIT
2), along with a friendly amendment offered on page 1,
line 24. strike "may", insert does.

Recommendation and Vote: A DO PASS AS AMENDED motion was

made by Rep. Knapp, motion seconded by Rep. Gould.
Motion CARRIED unanimously.

HEARING ON HOUSE BILL 401

Presentation and Opening Statement by Sponsor:

List

Rep. Dave Brown, House District 72 stated that HB 401
is a bill to allow parole probation officers to carry
firearms under certain circumstances. The probation
officers that work in the field are in fact working
under very difficult circumstances where they often
find that their lives are on the line. Presently, they
are not allowed to carry firearms. In a survey that
was done during the course of a study, 38 officers were
interviewed; 33 of those officers supported carrying
firearms. Of those 38 officers, 30 indicated that they
had been physically threatened or assaulted sometime in
the last 15 years in the course of action related to
their duty. These incidences occurred under such
circumstances as: Following court action, in jails,
while performing presentence investigation activities,
office interviews and when transporting clients. The
attempted assaults reported include 12 death threats,
10 incidences involving firearms, 8 involving a knife
or sharp instrument, 3 threatening phone calls to
officers homes, and 1 threat of sexual attack directed
against a female officer. Rep. Brown stated that this
legislation does not ask for unusual force or undue
discretion to carry firearms by parole probation
officers. It does, however, authorize the Dept. under
certain and controlled circumstances to allow those
officers that are out in the field dealing with
convicted felons to carry firearms. A statement of
intent was presented to the committee, listed as
EXHIBIT 3.

of Testifying Proponents and What Group They Represent:

Kurt Chisholm, Former Deputy Director of the Dept. of
Institutions

Mike Ferriter, Dept. Institutions, Community
Corrections Division

Jim Pomroy, Dept. Institutions, Corrections Bureau



List

HOUSE COMMITTEE ON JUDICIARY
February 3, 1989
Page 7 of 11

of Testifying Opponents and What Group They Represent:

None.

Testimony:

Kurt

Mike

Chisholm expressed to the committee that personally, he
wished that the field staff did not have to be armed;
however, under the circumstances there are occasions
that warrant the carrying of firearms. Mr. Chisholm
stated that the Dept. of Institutions is in favor of
this bill because they want to approach the issue very
conservatively. They are not going to allow their
parole officers to routinely carry a firearm. They are
not going to allow their parole officers to purchase
their own firearms because it is important that the
Dept. control the weapons, the size of weapon that is
being used as well as the type of ammunition being
used. It is also important for the Dept. if this bill
is passed and it does have a fiscal impact, that they
need to appropriately train all officers and they need
to relative the use of the firearms.

Ferriter, in support of HB 401 submitted a written
testimony accompanied by a report prepared by an
internal department committee which studied in detail
the issue of Parole and Probation field staff carrying
firearms in certain situations (EXHIBITS 4 and 5).

Jim Pomroy stated that as part of the above mentioned study

presented by Mr. Ferriter, he accompanied officers on
arrests and searches to refresh himself in terms as to
how things are on the streets. He found that the
inability to protect oneself in high risk situations is
very frightening. Often the parole probation officers
are without police backup when they need to make an
arrest or conduct a search, therefore, they are being
put in very questionable situations by requiring them
to carry out those responsibilities by law. Montana
has a client population of 3,200 felony offenders.
Approximately 50% of these people have been convicted
of violent crimes. The parole officers must search the
offenders homes, their automobiles and their purses.
They have the right to arrest these people, day or
night, with or without law enforcement assistance,
which is often not readily available in many Montana
communities. The population of 3,200 offenders is
supervised by 39 probation and parole officers, giving
an average case load of approximately 81 people. Many
of these offenders have transferred to Montana through
the interstate compact on the supervision of probation
or parolees. There are 27 other states that allow
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their probation and parole officers to carry firearms.
Often times the offender then, coming in from other
states may often have the perception that the officers
are armed and may be prepared for that type of
confrontation if need be. Basically, the parole
officers hands are tied with no protection when such
incidences arise and present themselves.

Questions From Committee Members: Rep. Gould commented that

Rep.

Rep.

his concern has to do with the fact that statistically,
more law enforcement officers in the United States are
killed by their own guns. Mr. Ferriter stated that the
Dept. is extremely interested in appropriately training
the officers. Part of the proposal, they have
indicated that they would include night firing and many
different varieties of training. Only as an absolute
necessity would an officer use a weapon. He stated
that they are hopeful that they would never have to use
a weapon. Mr. Ferriter expressed to Rep. Gould that he
believed the officers would be able to handle his
concern for safety by appropriate training and by good
so0lid judgement on the officers behalf.

Eudaily questioned where the firearms training would be
held for the parole and probation officers? Mr.
Chisholm stated that they have training facilities
available at the Montana State Prison where the
officers could be trained. Additionally, the law
enforcement academy would also be an option. It is not
the intent of the Dept. to build a separate firearms
training center for the parole and probation officers.

Addy stated that if a probation officer were to go to a
district judge and apply for a permit to carry a
concealed weapon it would in all likelihood be issued.
Why doesn't the Dept. go about it on an individual
basis demonstrating need to the district judge for a
concealed weapons permit? Mr. Chisholm responded that
he was convinced that it is presently taking place. He
did state, however, that he did not want them operating
in that fashion while they are working for the Dept.
and on the Dept.s' time. If anything were to happen it
would be hard to separate whether or not the officer
had permission to carry the firearm. Mr. Chisholm
continued that if they are going to go in that
direction, very conservatively at first, then he wants
clear statutory o.k. that they can grant permission
under certain restrictive circumstances for those
people to carry a firearm.
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Rep. Brooke commented as to the cost involved in
administering this particular program. Mr. Chisholm
stated that he does not see the bureaucracy of the
procedures and the policy that they are going to
overlay into the process about when and if they carry
firearms is going to cost much. What it does do,
obviously, is complicate the decision making when it
becomes necessary for them to carry firearms. Mr.
Chisholm indicated that they want the officers decision
to be exercised very conservatively, but reasonably so
they don't complicate the process when the needs arise.

Rep. Addy questioned Mr. Ferriter as to what the
circumstances would be in regard to a "high risk"
situation. Mr. Ferriter responded that there are a
variety of factors that would determine the risk of the
situation. The number one factor, according to Mr.
Ferriter would be the unavailability of police backup.
Other factors would include the offenders background
history and the environment (neighborhood, home,
tavern, etc.) in which the arrest or search may take
place.

Closing by Sponsor: Rep. Brown requested that the record
reflect the numerous phone calls he has received from
parole and probation officers across the State of
Montana. Due to the severe weather conditions they
were unable to attend the hearing of HB 401, but are
however, in strong support of the passage of this bill.

DISPOSITION OF HOUSE BILL 401

Motion: A DO PASS motion was made by Rep. Daily, motion
seconded by Rep. Aafedt.

Rep. Addy moved adoption of the Statement of Intent as
proposed, motion seconded by Rep. Eudaily. Motion
CARRIED unanimously.

Discussion: Council suggested that on page 1, line 22
following "firearms", insert , including concealed
firearms,.

Amendments and Votes: Rep. Darko motioned to move the above
mentioned amendment, seconded by Rep. Gould. Motion
CARRIED.

Recommendation and Vote: Rep. Darko moved DO PASS AS
AMENDED, motion seconded by Rep. Rice. A vote was
taken and CARRIED unanimously.
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DISPOSITION OF HOUSE BILL 177

Motion: Rep. Gould made a motion to remove HB 177 from the
TABLE, motion seconded by Rep. Darko.

Discussion: Rep. Gould stated that having been on the Human
Services Committee for 7 sessions, the animosity that
lies between the chiropractors and the members of the
medical profession is absolutely astounding. Trying to
work the malpractice board as far as putting it
together with the medical board, he feels is something
that absolutely won't work. It must be something that
is done separately.

A vote was taken on the motion to remove HB 177 from the
TABLE. Motion CARRIED with Rep. Stickney voting No.

Motion: A DO PASS motion was made by Rep. Darko, seconded
by Rep. Gould.

.Discussion: Rep. Mercer stated that he thought there was no
testimony that indicated there was a grave crisis in
this area. Additionally, these panels create hurdles
for people who are trying to go to court. In Rep.
Mercer's opinion, there are more serious crisis in a
lot of other areas in the state. He stated that they
are setting up a panel to review a claim prior to a
lawsuit in an area where there has been no tremendous
compelling need shown. His concern is that if they
want to take that major step, then it should be done
for everybody, and not simply for a small group of
chiropractors who have made no effort whatsoever to the
legislature that they have a need for this.

Amendments and Votes: Rep. Knapp motioned to amend page 5,
line, 11 following "may", insert not. Motion seconded
by Rep. Darko and CARRIED unanimously.

Recommendation and Vote: Rep. Darko moved DO PASS AS
AMENDED, motion seconded by Rep. Gould. Motion CARRIED
with Rep.'s Mercer, Stickney, Brooke, Boharski and Addy
voting No.

DISPOSITION OF HOUSE BILL 197

Motion: Rep. Addy moved DO PASS HB 197, motion seconded by
Rep. Gould.

Amendments and Votes: Rep. Addy moved to amend page 1, line
21, sub-paragraph 2, strike "I". Motion was seconded
by Rep. Wyatt and CARRIED unanimously.
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Recommendation and Vote: Rep. Addy moved DO PASS AS
AMENDED, seconded by Rep. Gould. A vote was taken and

CARRIED unanimously that HB 197 be recommended DO PASS
AS AMENDED.

DISPOSITION OF HOUSE BILL 368

Motion: Rep. Gould made a DO PASS motion, seconded by Rep.
Stickney.

Discussion: Rep. Brown stated that when the D.U.I. laws
were put together in 1983 the statute that was passed
was a blend of 7 different bills in that session. They
were carefully and reasonably crafted to set up what is
a very strong D.U.I. law in Montana. The glue that
made that work was a lot of give and take and
discretion in the court regarding what happens to first
offenders. Montana statistics show that over 2/3 of
D.U.I. arrests are first offenders. Rep. Brown feels
that of those 96% first offenders they will never do it
again. However, for those that do get picked up for a
second D.U.I., they should be punished appropriately.
The main purpose of this bill is to say that when a
person gets a D.U.I. penalty they loose their license
for 1 year. This bill attempts to strengthen the
involvement of a person that is involved in a negligent
vehicular assault as a result of driving while
intoxicated. They would get 12 points added to their
record. Once the 30 point mark is reached the person
would loose their license for 3 years. Rep. Brown
feels that is a reasonable penalty and supports the
passage of HB 368.

Recommendation and Vote: A vote was taken on the DO PASS
motion and CARRIED unanimously.

ADJOURNMENT

Adjournment At: 10:40 a.m.

REP. DAVE BROWN, Chairman

DB/je

2908 .MIN
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STENDING COMMITTEE REPORT
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Mr. Speaker: We, the committee on Judiciary report that House

Bill 413

(first reading copy -- white) do pass .

Signed:

.

Dave Brown, Chairman
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Mr, Speaker: We, the committee on _Judiciary report that _House

Bill 409 (first reading copy -- white) _do pass .

|
Signed: ! .o
N Dave Brown, Chairman
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Hr. Epeaker: We, the committee on _Judiciary report that HOUSE

BILL 386  (firast reading copy -- white) dc pass as amended .

S igned . ( e Q/. P e
Dave Brown, Chairman

Angd, that such amendments read:

1. Page 1, line 24.
Strike: "may"
Ineert: "does"

2. Page 2, line 25,

Following: "laws.F

Insert: "The verification must include the name and address of
the purchaser and & description cf the property purchacsed,"”

2%16158C, HBY



STARDING COMMITTEE REPORT

FPebruary 3, 14869
Page 1 of 1

br. Speaker: We, the committee on _Judicisry report that HOUSE
BILL 401  (first reading copy -- white), with statement of
intent attached, do pass as amended .

Signed:i . |
— Dave Brown, Chairman

- 1‘ L TN e

And, that such amendments read:

1, Page 1, line 13,
Insert: "STATEMENT OF INTENT

A statement of intent is required for this bill because it
requires the department of institutions tec adopt rules
establishing firearms trzining requirements and procedures for
authorizing the carrying cof firearms by probaticn and parcle
cfficere, The legislature intends that these rules address but
not ke limited to the following:

(1) reguired firearms training coursges and certification
procedures;

(2} types of firearms to he carried by cfficers;

(3} procedureg for requesting the carrving of a firearm for
perfoerming & specific duty;

{4} circumstances under which the carrving of a firearm ir
permitted or prohibited;

(5) control and storage of firearms purchased by the
departnent; ané

(6) procedures for monitoring and documentinc the use of &
firearm in performance of an cfficial duty."

291608SC,HBV



Februsry 3, 186
Page 2 of

N O

2. Page 1, line 22,
Following: "firearms"
Insert: ", including concealed fircarms,®

2316088C.HRY



STANDING COMMITTEL REPORTY

Mr, Speaker: We, the committee on _Judiciary vreport that HOUSE
FILL 177 (first reading copy ~-- white) do pass as amended

L]

Signed:’ . . S
Dave FTrown, Chairman

And, that such amendments read:

1. Page 5, line 11,
Following: “may"®
Insert: “not"

291617SC.HEV



Mr, Speaker:
BILL 197

And,

1989

Pege 1 of 1

February 3,

We:, the committee on Judiciary

(first reading copy -- white) do pass as amended .

Signeds "4 s e
= Dave Brown, Chairman

that such amendments read:

1. Page
Strike:

1, line 19.

lines 21 and 22.
"(ii) an"™ on line 21 through "53-4-1(¢1" on line 22

e o i .

281616SC.HEBY



STARDING COMMITTEE REPORT

February 3, 1989
Page 1 of 1

Mr. Speaker: We, the committee on Judiciary report that House
Bill 368 (first reading copy -- white) do pass .

Signed: . . .. e
N Dave Brown, Chairman

D
o34
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MONTANA ITIOUSE OF REPRESENTATIVES

REPRESENTATIVE VERNON L. WESTLAKE
HOUSE DISTRICT 76

HOUSE ADDRESS: COMMITTEES:
CAPITOL STATION AGRICULTURE LIVESTOCK &
BOX 122 IRRIGATION
HELENA, MONTANA 59620 HIGHWAYS & TRANSPORTATION
STATE ADMINISTRATION

House Jupiciary COMMITTEE

EEP. DAVE BrowN, CHAIRMAN
ep, KeLrLy Appy, Vice-CHAIRMAN

MR, CHAIRMAN AND MEMBERS OF THE COMMITTEE, | AM VERNON
WesTLAKE, REPRESENTATIVE House DisTRICT #76 IN GALLATIN
CounTy.

I HAVE FOR YOUR CONSIDERATION THIS MORNING, Mouse BiLL 413,

IT 1s ENTITLED, "AN AcT REMOVING AUTHORITY OF THE DEPARTMENT

oF NATURAL RESOURCES AND CONSERVATION TO APPLY TO THE

DisTricT CourT FOR MANDATORY APPOINTMENT OF A YATER COMMISSIONER
IN A SOURCE OR AReA WHERE A FinaL Decree Has Reen Issuep.”

THE BILL SIMPLY DELETES SuB-SECTION (2) From 95-5-191 MCA.
THIS SUB-SECTION GIVES THE DEPARTMENT AUTHORITY FOR MANDATORY
APPOINTMENT OF A WATER COMMISSIONER WHILE ALL OTHERS,
INCLUDING INDIVIDUALS, CORPORATE OR MUTUAL DITCH COMPANIES

-1 -
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OR PUBLIC ENTITIES,HAVE TO PETITION OR FILE APPLICATIOﬁ“&;?A

THE DisTRicT CourRT. THEIR APPLICATION MUST HAVE AT LEAST
FIFTEEN (15)7 OF THE WATER RIGHTS AFFECTED BY THE DECREE
INCLUDED OR REPRESENTED ON THE PETITION. '] DISCUSSED THIS
INEQUITY WITH DAVE DARBY, THE DEPuTY DIRECTOR oF DNRC AND HE
TOLD ME THAT THE DEPARTMENT HAS NO PROBLEM WITH THE BILL.

I MIGHT EMPHASIZE THAT THIS BILL ONLY DEALS WITH WATER
COMMISSIONERS IN SOURCES OR AREAS WHERE FINAL DECREES HAVE
BEEN ISSUED. [HE REASON | AM MAKING THIS POINT IS THAT THERE
IS PENDING LEGISLATION FOR APPOINTMENT OF A WATER COMMISSIONER
IN SOURCES OR AREAS WHERE TEMPORARY OR TEMPORARY PRELIMINARY
DECREES HAVE BEEN ISSUED, AND OTHER STATUTES OR SECTIONS IN
THE STATUTES WILL APPLY.

THANK You, MR, CHAIRMAN AND COMMITTEE. | WILL TRY TO ANSWER
ANY QUESTIONS THE COMMITTEE MIGHT HAVE AND MAY | HAVE THE RIGHT
70 CLOSE.

VERNON [, WESTLAYE, REPRESENTATIVE

Vi{/eB



ig?i
AMENDMENT TO HOUSE BILL 386 é&, f
(Introduced) AT 3
(),
1. Page 2
Following: Line 25
Insert: "(5) The verification described in Subsection (4)

shall include the name and address of the purchaser and
a description of the property purchased."
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. _.401-Ren. D. Browr

STATEMENT OF INTENT

LC0060SI

A statement of intent is required for this bill because it
requires the department of institutions to adopt rules
establishing firearms training requirements and procedures for
authorizing the carrying of firearms by probation and parole
officers. The legislature intends that these rules address but
not be limited to the following:

(1) required firearms training courses and certification
procedures;

(2) types of firearms to be carried by officers;

(3) procedures for requesting the carrying of a firearm for
performing a specific duty;

(4) circumstances under which the carrying of a firearm is
permitted or prohibited; .

(5) control and storage of firearms purchased by the
department; and

(6) procedures for monitoring and documenting the use of a
firearm in performance of an official duty.
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Mr. Chairman and Members of the Committee:

For the record my name is M,‘kg Egcg°,+cg from the Department of

Institutions.

House Bill 610 which was passed by the 50th Montana
Legislature required the Department of Institutions and Probation
and Parole Officers to study and reccmmend to the Legislature, the
appropriateness and necessity of Probation and Parole Officer
carrying firearms. As a result of House Bill élo, a Firearms
Committee was established. The Committee consisted of five Adult
Probation and Parole Officersp.three Central Office Corrections
staff and one Assistant Attorney General. The findings of the
Committee indicate that it is appropriate and necessary for Adult
Probation and Parole Officers to carry firearms under certain
circumstances and conditions. The Department‘ of Institutions
endorses the recommendation of the Firearms Committee with the
understanding that those policies can only be implemented if
adequate funds are appropriated for training and firearms

acquisition.

Because each member of'the Firearms Committee had a different
perspective on the carrying of firearms, the Committee decided
that it was necessary to gain input from a variety of outside
individuals and agencies. Surveys were developred containing
questions relative to the need and appropriateness of Adult
Probation and Parole Officers carrying firearms. The surveys were

sent to:

1. All Montana Adult Probation & Parole Officers

2. All Montana County Sheriffs

3. A1l Montana Police Chiefs

4. All Montana District Court Judges

5. All other Adult Probation & Parole Agencies in the
United States

6. All members of the Montana Parole Board

The survey returns overwhelmingly supported Parole Officers
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carrying firearms under certain circumstances and conditions.
These circumstances and conditions are:

1. When making official arrests in anticipated high risk
situations.

2. wWhen transporting prisoners in high risk situations.
3. When conducting home visits in high risk situations.

4. When conducting violation investigations in high risk
situations.

5. When conducting searches in high risk situations.

The Department recognizes that Adult Probation and Parole
Officers perform these duties as a part of their day-to-day job
responsibilities. It is for this reason the Department supports
the proposal for P&P Officers to be permitted to carry a firearm
-upon the determination of need and appropriateness by the regional
supervisor or the Central Office administration. Prior to
implementation of this legislation a policy must be adopted which
addresses:

Training.

Utilization.

Methods of carrying firearms.

Control and storage of firearms.
Investigations and reports.

Pre-employment briefing regquirements.

~I oy U ol W
.

Types of Firearms.

I feel it is very significant for the committee to understand
that the Department's support of this Bill is contingent upon the
requested funding. It 1is absolutely imperative that the
appropriate training is provided before P&P Officers are issued
firearms. Funding authorizing the Department of Institutions to
purchase firearms and ammunition will also insure that officers
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are armed with only Department issued and approved firearms and

ammunition.

Funding for the necessary equipment and training upon passage
of this Bill is not included in the Department of Institutions

present Dbudget request. Therefore, it is requested that
additional funds for these items be added to the appropriations
bill.

In closing, I urge you to support this bill and assure you
that the Department will cautiously and discreetly determine the
need and appropriateness of each firearm reguest. Each decision
will be calculated to insure the safety and well-being of the
public, the Probation & Parole Officer and of the supervised
client. I appreciate your support and I am confident that your
decision will be one that will assist Mbntana's Adult Probation
and Parole Officers in carrying out their duties in a safe and

professional manner.
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Firearms Proposal Fact Sheet

The Firearms Committee recommends the following:

1.

2.

3.

4.

Training -

All P&P officers requesting to carry a firearm
a 40-hour prescribed training course at Montana

Classroom Training Topics:

A. weapons familiarization “-
B. Weapons retention

C. Defense tactics

D. Special weapons

Firing Range Training Topics:

A. Familiarization
B. Night Fire

annually)

must complete
State Prison.

C. Qualification (officers will be required to requalify

Estimated Training Cost = $11,586 (This figure does not
include a suggested Interpersonal Communication Seminar)

Authorized Weapon -~ Weapons should be purchased by the

Institutions and should be .357 revolvers
make with a barrel length of no less than

Department of
of a reputable
2 inches.

Authorized Ammunition - Only .38 or .357caliber, non-steel jacketed,

Firearms Control Officer -

should be permitted.

assigned to distribute and
firearms in each P&P office.

factory made ammunition of a reputable make

A specially trained P&P officer should be

inspect all

]
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TED SCHWINDEN, GOVERNOR 1539 11TH AVENUE

== —— SIATE OF MONTANA

(406) 444-3930 HELENA, MONTANA §9620-1301

December 1, 1988

President of the Senate

Speaker of the House of Representatives
Capitol Station

Helena, MT 59620

Dear Sirs:

Pursuant to the provisions of HB 650, Chapter 572, Montana 50th Legislative
Session, I am hereby submitting for your consideration, a report prepared by an
internal department committee which studied in detail the issue of Parole and
Probation field staff carrying firearms in certain situations.

I have reviewed the report and find that its research data and subsequent
recommendations are acceptable. Therefore, I recommend that this report be
accepted by your respective assemblies as the official position by this
Department on the matter. Additionally, and again pursuant to the provisions of
Chapter 572, I have submitted a request for a bill draft for appropriate enabling
legislation which, if passed, would grant clear statutory authority to our agency
to allow for the arming of Parole officers in certain and restricted
circumstances.

In our Jjudgment, the enabling legislation should simply be a one statement
addition to Section 46-23-1002, MCA, granting permissive authority to the
Department with rule making authority within which the department could
administer the specifics relative to policy and procedure. Additionally, the
proposed legislation should exempt our Parole Officers from the concealed weapon
provisions of Section 45-8-317, MCA. The implementation of these proposals would
also require an appropriation to this department and would be requested in
conjunction with the passage of the enabling legislation.

I trust that you will find the report and its recommendations a prudent and
reasonable adjustment to long standing tradition that has very infrequently
allowed the use of firearms by our field staff. I can assure you that the
Department will very cautiously and prudently grant such authority under the
provisions of what we are now proposing and only in the interest of the public
safety, the officer at risk, and the safety of the supervised clients.

Sincere%y,

YT e
CARROLL SOUTH, Director
Department of Institutions

CS:bt

cc: Governor Schwinden

AN EQUAL OPPORTUNITY EMPLOYER



Report to the Director of the Department of Institutions
on the Issue of
Probation and Parole Officers Carrying Firearms

As a result of House Bill 610, enacted by the 50th Session of the Montana
Legisiature, the Director of the Department of Institutions appointed a
committee to study the appropriateness and necessity of Probation and Parole
officers carrying firearms. The bill required the Department to submit
legislation if the recommendation of the committee supported the carrying of
firearms. The Firearms Committee consists of the following individuals:

Mike Ferriter, Field Services Supervisor (Chairman)

James Pomroy, Chief, Community Corrections Bureau

Mike McCarty, Probation & Parole Officer (Missoula)

Linda Gray, Probation & Parole Officer (Havre)

Randy Gowan, Probation & Parole Officer (Billings)

Mark Murphy, Assistant Attorney General

Mike Mahoney, Associate Warden of Treatment, Montana State Prison
John Riley, Probation & Parole Officer (Alternate)

The Committee met on six occasions. The results of the research of facts,
surveys, and situations are contained in this report.

The results of the study show that carrying firearms by Probation and Parole
Officers is appropriate and necessary under certain circumstances.

SUMMARY OF THE RESEARCH

Survey of Field Officers

All Probation and Parole Officers were surveyed with seven questions
relative to the appropriateness and necessity of carrying firearms (see
Attachment A). In summary, officers often feel reluctant to perform their
responsibilities due to the lack of a means of self-defense when:

a. making certain types of arrests in potentially risky situations;
b. searching high risk clients in potentially risky situations, and;

c. making home visits on high-risk clients or in areas where law
enforcement back-up is not readily available and where there is a
potential for confrontation.

Of the 38 officers, 30 indicated that they have been physically threatened
or assaulted. These incidents have occurred during the past fifteen years. The
circumstances under which these incidents occurred include, not only the three
situations identified above, but also following court action, in jails, while
performing pre-sentence investigation activities, office interviews, and when
transporting clients. The attempted assaults or threats reported included: 12
death threats; 10 incidents involving firearms; 8 incidents involving a knife or
a sharp instrument; 3 threatening phone calls to officers' homes; and one threat
of sexual attack directed toward a female officer.
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Thirty-three officers indicated that they support the carrying of firearms.
Sixteen of those officers indicate that law enforcement back-up is not readily
available when called upon. This situation was cited most frecuently in rural
areas and 1in those areas in which iaw enforcement agencies are understaffed.
¥Five officers indicated they did not support the carrying of firearms.

Most of the officers were personally interviewed by telephone regarding the
incidents cited above. It is obvious to the Committee that Probation and Parole
Officers are often faced with situations in which their safety and the safety of
others may be in jeopardy due to circumstances that they cannot contrel. Due to
the statutory responsibilities placed upon these officers, they frequently find
themselves in such predicaments. The powers of arrest and search appear to be
job functions which often lead to confrontations with clients in which the
officer must at times act without assistance from law enforcement.

Survey of County Sheriffs

Questionnaires were also sent to all 56 county sheriffs in Montana regarding
Probation and Parole Officers carrying firearms. (See Attachment B) Forty-five
sheriffs supported the concept of officers carrying firearms, three were opposed,
four were undecided, and four provided no response. The general consensus of
those in support was that Probation and Parole Officers frequently are involved
in a hazardous occupation similar to that of a peace officer. They deal
primarily with a convicted felon population, many of whom have a history of
violence which is threatening to the personal safety of the P&P Officer.

Several sheriffs said that since Probation and Parole Officers have
arrest and search powers, they are placed in dangerous situations where immediate
assistance from law enforcement is not always available. Clients who are
arrested for probation or parole violations often blame the officers and make
threats toward them. The sheriffs did express the concern that if armed, all
Probation and Parole Officers should be required to receive the proper training
in the use of firearms.

The siheriffs who opposed officers carrying firearms felt that probation and
parole officers work together with law enforcement officers and should not allow
themselves to be put into positions of endangerment. However, experience has
demonstrated that P&P Officers are placed in such positions involuntarily. 1In
these instances, the Committee supports the position of the peace officers that a
responsibility for mutual protection exists and that the officer should not be an
additional 1liability to law enforcement. This is clearly the positien held by
those in law enforcement who support the concept.

In addition to the questionnaire being completed by the sheriffs, the three
regular members of the Board of Pardons were also surveyed. Two of those
members were in favor of the Probation and Parole Officers carrying firearms and
one was opposed.

survey of Police Chiefs

There are 63 police chiefs in the State of Montana. Fifty police chiefs
responded to the survey. Forty-eight police chiefs are in favor of Probation and
Parole Officers carrying weapons and two are opposed.
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Those in favor of arming the Probation and Parole officers indicate that,
due to the nature of the job and of the clientele served, the Probation and
Parole Officers required a firearm for protection. The police chiefs indicate a
need for mutual protection between local law enforcement and Probation and Parole
Officers. Police chiefs recognize that at times, there is a lack of quick
response from their agencies in special circumstances, or in rural settings.
This group also is of the opinion that a Probation and Parole Officers has the
constitutional right to protect himself, to exert authority over clients, to
protect bystanders, to protect the client, and to have the ability to be more
effective in the field when necessary.

The two opposed stated that dangerous offenders should be incarcerated and
not present in the community. Secondly, they indicated that weapons can be taken
away by a client and used against a Probation and Parole Officer. (See
Attachment C)

Survey of District Court Judges

Thirty-six Montana district court judges were surveyed. Twenty-five of the
judges responded.

Six judges stated they either had no opinion or were ambivalent relative to
Probation and Parole Officers being armed. Seven judges did not support the
concept. Twelve Jjudges were in favor of officers carrying firearms. (See
Attachment D)

Those judges in favor of carrying firearms cited the following reasons for
their support:

a. self protection;

b. nature of clientele;

c. confrontive situations facing Probation and Parole Officers;

d. judges' expectations of the duties of Probation and Parole Officers;
e. for public security; and

f. because of threats received.
Those judges opposed gave the following reasons:

a. officers should request the assistance of qualified peace officers;
too expensive;

the time spent for training could be better used pursuing the goals of
rehabilitation;

d. opposition to anyone carrying firearms except police officers,
sheriffs officers, and highway patrolmen; and

e. no reason for it.
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Survey of Other States

Questionnaires were sent out to the other 49 states. Forty-five were
returned. No response was received from Arkansas, North Dakota, Texas, and
Vermont.

Twenty-six states require or allow Probation and Parole Officers to carry
firearms:

a. Five states reguire firearms while on duty. They are Alabama, Maine,
Nevada, New York, and Utah.

b. One state allows firearms routinely, that being California.

C. Twenty states allow firearms to be carried only under specific
conditions which include:

1. For purposes of self-defense and the defense of others;

2. To make an arrest or assist in the arrest of violators wanted for
violent crimes;

3. When transporting prisoners;
4. When off-duty and commuting between office and home;

When working in high-crime areas;

[Sa

6. When threats have been lodged against the employee or his/her

family;
7. To, from, and during firearms training;
8. Only in the performance of intensive supervision work;
9. To prevent or suppress a riot, mutiny, or serious disturbance;
10. To prevent an escape, or when the threat of escape exists;
11. During court or hearing appearances when requested by the

presiding judge or hearings officer;

12. When confronting individuals who have demonstrated the propensity
to commit violence;

13. When the agency supervisor determines that an employee's life is
in danger;

14. In any situation deemed necessary by the agency supervisor of
Field Services;

15. When performing field investigations;

16. When conducting searches;
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17. When there is perceived danger.

when asked to specify reasons for developing policies allowing the use of
firearms, these states provided the following responses:

1. To establish the authority for the carrying of a firearm and to
spell out the required procedures on qualifications and training;

2. Officers have limited peace officer status;

3. Officers are required to make unscheduled visits to parolees at
home and employment. They are also required to transport and
arrest violators in many situations. The nature of the job
requires parole officers to be part police officer and part
counselor;

4, Their state legislature authorized the carrying of firearms;

"
.

Labor union effort and an increase in numbers of serious and hard-
core offenders on caseloads. Alsc, the attitude of the community
in some areas toward all types of authority caused some concern
for officers who visit high-crime areas;

6. Because officers were carrying all types of firearms and
ammunition;
7. Policy was promulgated to establish standards for training, type

of weapon permissible and certification all of which focus on
reducing liability of officers and the agency.

6. Advised by state attorney general;
. In response to officers' requests to carry firearms while on duty;
10. To clarify prior policy which indicated officers could carry

firearms on an "as-needed" basis;

11. Have found through experience that many probationers and parolees
carry weapons and are prone to violence.

12. Initially, arming of parole officers was the result of a lawsuit
brought by the employee union. The authority was then placed in
state statute.

13, Due to a lack of training and liability issues.

In twenty-seven of the responding states, there was no noticeable change in
the officers carrying out their Jjob responsibilities when armed. All states
responding to the question about the number of times firearms were discharged
annually indicated 0-10 times. The responsibility for the purchase of firearms
is assumed by the agency in 14 states, by the officer in nine states, and by
either or both in three states. The responsibility for purchase of ammunition is
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assumed by the agency in 16 of the responding states, by the officer in six
states, and by either or both in four states. (See Attachment E)

Assigned Duties of Probation and Parole Officers Wherein Confrontation is
Possible

Montana Probation and Parole Officers are required to fulfill a variety of
job duties and responsibilities. Probation and Parole Officers (class code
195017) job duties include the following:

1. Supervise clients by making an assigned number of face-to-face
contacts as outlined by supervision standards. In addition,
Probation and Parole Officers supervise persons during their
probation or parole in accordance with conditions set by the court
or the Parole Board (Sections 42-23-1011 & 1021, MCA).

2. Conduct face-to-face investigations with individuals awaiting
sentencing.

3. Testify in district court and in informal hearings relative to
sentencing and revocation of clients.

4. Arrest clients when an alleged probation violation exists (Section
46-23-1012, MCh).

5. Arrest clients when an alleged parole vioclation exists (Section
46-23-1023, MCA).

6. Transport prisoners under special circumstances at the request of
the Department of Institutions, or as a courtesy to law
enforcement or the courts.

1. Conduct searches of clients, their homes, automobiles or body
fluids as required by the courts or the Board of Pardons. :

CONCLUSIONS

Given the duties and responsibilities placed upon the P&P officers by
statute and department policy, and;

Given the fact that the fulfillment of these duties creates situations that,
at times and under special circumstances, are potentially dangerous (and in many
cases have been demonstrated to be dangerous) for the cofficer and the public at
large, and;

Given the fact that these same situations have prompted 26 other state
jurisdictions, which is over half of the 50 states, to authorize their respective
P&P field staff to arm themselves in one fashion or another, and;

Given that the duties of the Montana P&P staff are almost totally compatible
with those of other states, and;

Given the facts of the matter considered by the committee, which include
those areas required by House Bill 610, therefore;

6
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committee recommends that the department support the concept of

Probation/Parole Officers being allowed to carry firearms, with supervisory
approval, under the following special circumstances:

Q.

When Making Official Arrests in Anticipated High-risk Situatipns:

Probation and Parole Officers have been given the statutory authority
to arrest probationers and parclees without a warrant when, in that
officer's opinion, the person has violated his probation or parocle
conditions (Sections 46-23-1012 and 46-23-1023, MCA). The enforcement
of these conditions requires diligent monitoring of client activities.
When there is evidence of violations, arrest will often occur.
Therefore, officers are obligated to make arrests at any time of the
day or night in various locations and situations. This may or may not
include the assistance of law enforcement personnel. As indicated by
the survey, law enforcement officials feel that, even when they are
available, the Probation and Parqgle Officers should be allowed to
protect themselves. Information received further suggests that law
enforcement assistance 1is becoming less available due to manpower
shortages among law enforcement agencies. Probation and Parole
Officers additionally perform these arrests in the homes of known
offenders, in rural areas in which law enforcement assistance is
generally unavailable, in bars, on the streets and in areas where legal
jurisdiction is bifurcated. Not only should Probation and Parole
Officers be allowed to protect themselves, but also they may be placed
in positions in which they are obligated to protect the public. Since
a majority of the states do allow their officers to carry firearms,
clients from those states being supervised in Montana most 1likely
perceive that officers in this state are armed. Although this is
presently a misconception on the part of that client population, the
possibility does exist that such a perception could result in the
injury or death of one of our officers in the event of a
confrontation.

Therefore, when an arrest must be made, the officer, in consultation
with his supervisor, must determine that he is placed at considerable
risk before being allowed to carry a firearm. Considerations should
include the client's recent history under supervision, past record of
violent behavior, the location in which the arrest will be made,
whether or not law enforcement will assist and, if so, whether or not
the law enforcement agency requests that the parole officer be armed.

When Transporting Prisoners in High-risk Situations:

Probation and Parole Officers are called upon to transport prisoners
being held under the authority of the Department of Institutions in
several circumstances. Law enforcement assistance will always be
requested. Generally, law enforcement personnel will assist with
transporting and, since officers know in advance that transportation
of a prisoner is necessary, no firearm is required. 1If the person to
be transported has a history of aggression toward authority, has ever
escaped custody by force, or has been convicted of a crime involving
violence, the committee considers the officer to be at risk.

7
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Consideration should be given to arming the officer in these cases and
under the following circumstances:

i. from jail to on-site hearings; (Often, the prisoner is released
to the custody of the parole officer by the jailer.)

ii. from the field office to jail;
iii. from various community locations (bars, homes, etc.) to jail; and

iv. from other states back to the State of Montana for extradition
purposes when Montana State Prison staff is not available for
transporting.

Many of the clients whom we serve have a demonstrated propensity toward
violence and are unpredictable in their behavior. Under the above
scenarios, clients are also faced with the emotional stress of being
incarcerated, sometimes for an extensive period of time.

When Conducting Home Visits in High-risk Situations:

Although the Committee 1is recommending that Probation and Parole
Officers be allowed to carry firearms, it recognizes a fundamental
philosophy of the Department of Institutions to rehabilitate offenders
through the establishment of helping relationships of a social work

nature. Therefore, the agency does promote home visits by the
Probation and Parole Officers to determine the socioeconomic and family
conditions of their clients. Such counseling activities include the

entire client population. These home visits may place the officers in
dangerous situations. In instances in which home visits are conducted
in some of the state's high crime areas, or rural locations in which
the officer may be subjected to potentially threatening situations,
arming the officer may be reasonable and necessary. Such authority
should be exterded to those situations in which home visits are
conducted on known offenders who have exhibited patterns of violent
behavior and are classified as "maximum" for supervisory purposes.

When Conducting Violation Investigations in High-risk Situations:

Probation and Parole Officers must investigate suspected or alleged
violations of the conditions of supervision expressed by the courts or
the Board of Pardons. Most often, these investigations are of a minor
nature, and will most likely be resolved through discussion, counseling
or revision of expectations. However, situations arise in which
clients involved in the officer's investigation have demonstrated
unpredictable, violent behavior, they may be under the influence of
drugs or alcohol, and are potentially dangerous to the officer or other
individuals. Further, when individuals are placed in positions in
which their liberty is in jeopardy (i.e., the investigation of alleged
violations), the potential of violent or unpredictable behavior on the
part of some clients is great. Therefore, among the higher risk client
groups, (those classified as maximum risk or convicted of an offense
involving the use of a weapon), officers should be allowed to carry
firearms when conducting such investigations.

8
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e. When Conducting Searches on High-risk Clients:

Probation and Parole Officers have the statutory authority to search
both probationers and parolees (Sections 46-23-218, 46-23-215, and
46-23-1011, MCA). 1In nearly every case, officers are further ordered
to search clients, their homes and automobiles by court order. Without
this authority it would be difficult, if not impossible, to determine
compliance with the conditions of release. Searches present
threatening and emotional circumstances within the relationship
between the client and the Probation and Parole Officer. As stated in
the situations surrounding investigations, some individuals being

searched are potentially dangerous and volatile. They are often
concealing illegal substances or items which may result in their return
to incarceration or in the filing of new charges. Therefore, when

searching clients with extensive histories of violence or weapons
possession, the officer should be armed if unaccompanied by law
enforcement personnel. This 1is particularly true if reasonable
expectation exists that a physical confrontation will occur or if the
search is being conducted for the possession of weapons with reasonable
cause.

The Firearms Committee has drafted a proposed policy for consideration by
the Department of Institutions should the Legislature approve the carrying
of {irearms by Probation and Parole Officers. The policy addresses several
issues which must be considered by the Department before implementing any
approved legislation. These areas include:

a. authorization prerequisites (training);

b. utilization;

G

methods of carrying firearms;

d. control and storage of firearms;

e. investigations and reports; and

f. pre-employment briefing requirement.
SUMMARY

In summary, the Firearms Committee presents this report to provide a clear
picture of the issues relative to the development of a Probation and Parole
firearms policy. The topic of a permissive firearms policy for Montana Probation
and Parole Officers has been debated for several years and has been aired in a
variety of arenas. The pros and cons of a Firearms Policy are as numerous as the
number of officers serving the agency. Surveying a variety of sources provides
a clear picture of the issue. The anticipated result of the firearms study is
that a firearms policy will be passed by the Montana Legislature which will prove
to be in the best interest of the agency, its employees and the clientele served.
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MONTANA PROBATION AND PAROLE OFFICER SURVEY

survey Completed December 1987

Information compiled by:

The Firearm Study Committee
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Number of officers responding: 38

OQuestion #1: Describe your duties and responsibilities as a probation and parocle
officer.

The feollowing is a list of the most common responses and the number of officers
who responded similarly.

1 Write reports (PSIs, violations, investigations) 20
2. Supervise/monitor clients 15
3 Perform home visits on clients 8
4 Meet with clients 7
5 Testify in court 7
&. Perforn searches 7
7 Provide counseling to clients 4
8. Protect community 4
9, Incarcerate clients 4
10 Verify information 2
11. Enforce P&P Conditions 2
12. fContact clients 2
13. FEefer clients to other agencies 2
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Nunber of officers responding: 38

Question #2: Please describe what job-relatedq duties, if any, have placed you in
a physically threatening position.

The following is a list of the most common job duties that P&P officers feel put
them in a physically threatening position. The information also includes the
number of officers who responded similarly.

1. Arrests 24
2. Home visits 14
¢] Searches ' 10
4. Confronting clients 2
5. Testify in court 2
6. Taking urine samples 2
7. Office visits 2
3. Perferming investigations

9. fTransporting clients 1

10 Enforcing P&P conditions 1
11. Type cf clients
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Number of officers responding: 38

puestion #3: Have you ever been reluctant to carry out your job duties because
of a lack of protection? 1f yes, explain.

12 officers indicated they are not reluctant to carry out job duties because
of a lack of protection.

26 officers indicated they are reluctant to carry out job duties because of a
lack of protection.

The following is a lList of explanations for the officer's feelings. The
information also includes the number of officers who responded similarly.

Arresting or assisting law enforcement officers in the arrest of clients
. Performing searches on clients

Visiting clients at home

Interrogating or confronting clients

Transporting clients

Type of clients

Some clients may be armed

~N U W e
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MONTANA PROBATION AND PAROLE OFFICER SURVEY
Number of officers responding: 38

Question #4: Have you ever been physically threatened or assaulted? Please
provide specifics.

8 officers indicated they have never been assaulted or threatened.
30 officers indicated they have been assaulted or threatened.
The following is a list of circumstances or locations where the threats or

assaults occurred. The information also includes the number of officers who
responded similarly.

1. Threatened following court action 14
2. 'Threatened while arresting client 11
3. 'Threatened while performing a search 9
4. Threatened in county jail/institution 9
5. 'Threatened doing home visit or contact ocutside cotfice

Threatened while performing PSI interview

Do
.

7. Threatened in office following a client reporting
B. Threatened while transporting client

oW

The attempted assaults or threats reported by the P&P offices inciuded:

death threats;

incidents physically involving firearms;

incidents physically involving a knife or a sharp instrument;
threatening phone calls to officer's home; and

threat of sexual ebuse directed toward a female officer.

1
1
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Number of officers responding: 38

Question #5: If threatened or assaulted, would you have done anything
differently if you possessed a firearm?

20 officers indicated they would have done nothing different if they possessed
a firearm.

6 officers indicated they would have done things differently if they possessed
a {irearm.

12 officers made no comnment on the question.

O0f the six officer reporting they would have done things differently, three
indicated they would have drawn their firearms in specific situations.
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MONTANA PROBATION AND PAROLE OFFICER SURVEY
Number of officers responding: 38

guestion #6: Do you support the concept of Montana State Probation and Parole
Offices carrying firecarms? If so, ypiease explain.

33 officers indicated they support the concept.

5 officer indicated they do not support the concept.

The following is a list of explanations for the officers' responses of support
for the concept. The 1list includes the number of officers who responded
similarly.

1. The decision to carry a firearm should be the choice of the

individual officer 15
2. Officers chould be allowed to carry firearms because of the

"type" of clients they work with. 8
3. Officers in rural/isolated areas have little law enforcement

backup; therefore, they should be permitted to carry firearms. 8
4. To assist law enforcement in the arrest and search of P&P clients. 8

5. Officers should be allowed to carry firearms because clientele
is unpredictable and they may be carrying firearms.

6. Clients believe P&P offices presently carry firearms.

7. 1In order to prevent a tragedy. 2

N 0
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Number of officers responding: 38

guestion #7: Is law enforcement backup readily available when called upon?

22 officers indicated backup was readily available.
16 officers indicated backup was not readily available.

Officers indicated that backup was not readily available in rural areas and in
some areas because some law enforcement agencies are "short staffed."
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Attachment C

DEPARTMENT OF INSTITUTIONS XHIBIT__L_....

TED SCHWINDEN, GOVERNOR 1839 11TH AVENUE
— SIATE OF MONTANA
(406) 444-3930 HELENA, MONTANA 59620-1301

RESULTS OF FIREARMS SURVEY

There are 63 police chiefs in the State of Montana (Medicine Lake no longer has a
police department). Fifty police chiefs responded to the survey. Forty-eight
police chiefs are in favor of Probation and Parole Officers (PPOs) carrying
weapons and two are opposed to it.

The following is a prioritized list of reasons for and against PPOs carrying
weapons. It is weighted according to the number of times the reason was
mentioned by police chiefs.

Chiefs in Favor of Weapons

> Protection of PPOs (nature of the job, type of person PPOs deal with) (43)
> Mutual protection of assisting law enforcement officers (7)

> Lack of quick assistance from law enforcement in special circumstances or in
rural settings (6)

> A constitutional right to protect oneself (4)

> To enhance authority over clients (2)

> Protection of bystanders (1)

> Enable PPOs to be more "aggressive" and effective in the field (1)
> Protection of client (1)

Chiefs Opposed to Weapons

> Dangerous offenders should be incarcerated, and not in the community (1)
> Weapons can be taken away by client and used against PPO (1)
Summary

According to the survey, it can be stated that an overwhelming majority of the
Chiefs of Police in Montana are in favor of Probation and Parole Officers
carrying firearms.

‘AN EQUAL OPPORTUNITY EMPLOYER
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Results of Firearms Survey
Page 2.

Summary

According to the surveys it can be stated that an overwhelming
majority of the Chiefs of Police in Montana are in favor of
Probation and Parole officers carrying firearms.
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Attachment D

STATE OF MONTANA EXHIB!T_é__.__..

DEPARTMENT OF INSTITUTIONSDAT%&L

HELENA HB

Mike Ferriter Date: 12/28/87

Randy Gowen

Firearms Survey

Survey cof House Bill 610 was mailed to all 36 Montana District Judges. The
question asked dealt with the issue of Montana Probation/Parole Officers carrying
firearms. Twenty-five of the judges responded in the following manner:

This

6 judges stated they had no opinion or "maybe" P&P Officers should have the
right to carry a firearm

7 judges stated no. Some of these judges gave a few reasons.

12 judges stated yes. Many outlined in detail why P&P Officers should carry
firearms.

information was obtained and compiled by Probation/Parole Cfficer Randy

Gowen.
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STATE - BY - STATL WOTES - FIREARMS POLICY

ALABAMA A1l P/P officers are required to carry firearms while on duty. EXHIB
. IT. 5

Use restricted to: 1) self-defense

2) lawful request of another peace officer DAT ,5.

3) to protect life of self or other while witnessing a

violent fglony. HBAO\

Warning shots prohibited.
Shooting from a moving vehicle prohibited.

Officers must requalify annually.

ALASKA P/P officers may carry firearms when authorized and under specific conditions;
not routinely,

Warning shots are allowed only when it appears that deadly force is necessary to
prevent the occurence of a violent crime,

P . . T T T T T T T T T

CALIFORNIA  Officers are allowed to carry firearms routinely while on duty if they have been
trained, have qualified and are authorized.

Firearms are to be used only as defensive weapons.

Warning shots are prohibited.

Semi-annual review of compliance with prerequisites is requlred.
No personal weapons allowed.

Firearms must be concealed at all times.

Officers will be armed while transporting parole violators.

. T T e T . T T T T I . T T T T N L .

COLORADO 0fficers do not carry firearms routinely while on duty.

May be authorized: 1) when involved in an arrest
2) when transporting a prisoner
3) when there is probable cause to believe that a weapon
is necessary to protect life of self or others.

Officers must give supervisor notice of intent to carry prior to incident, if
possible. (This requirement is currently being debated, as problems have arisen.)

Offjcers must requalify annually.

T T S . T T T T T T D R T L

CONNECTICUT Officers do not carry firearms routinely, but all officers must qualify.

Department issued firearms only.

Use restricted to: 1) apprehension of parolee/inmate
2) specific authorized circumstances where deemed necessary.

Use of force permitted only to protect life - not to prohibit escape.

GEORGIA 0fficers do not carry firearms routinely while on duty.

May be authorized: 1) when transporting parolees
2) when involved in arresting parolees
3) when on official business in a high risk area
L) other approved situations where deemed necessary.

Weapons must be concealed at all times.

I DAHO Officers carry firearms on "as needed' basis only.
Officers must requalify annually.

(Policy was not sent)

ILLINOIS Only agents supervising adult releasees are allowed to carry firearms, but all
officers must qualify,

Use limited to: 1} transporting committed person
2) protect, arrest, apprehend, reconfine committed person
3) to fill assigned security positions requiring firearms
4) training/qualification.

Officers must obtain a Weapons Authorization ldentification Card,
Requalification annually,

Department issued handguns only.



exHBIT_ B
DATE_Q-3-59
HB_40D\

10WA Probation and Parole Programs are operated by statewide community-based corrections
system funded through Community/Correctional Services Department, but are locally
administered, One of the community-based programs passed local policy authorizing
P/P officers to carry firearms. This policy precipitated a great debate and re-
sulted in the Board of Corrections approving an administrative rule which prohibits
local boards from adopting policy authorizing P/P officers to carry firearms. Local
boards are in the process of appeal through the administrative rules process which
will probably end up in the legislature for resolution. In the meantime, no P/P
officers are carrying firearms while on duty.

KENTUCKY P/P officers are authorized to carry firearms only:
1) when anticipating the arrest of an offender
2) when transporting a prisoner
3) when working in a high crime area where being armed is
deemed necessary for self-protection:
Officers must provide their own weapons .

LOUISTANA P/P officers are deemed to be peace officers with the same powers and immunities as
sheriffs, constables, police officers, etc. However, the P/P officers do not carry
firearms routinely. Use restricted to:

1) self-defense

2) protection of others in violent situations

3) high crime/risk areas

4) when threats have been made against officer or his family
5) when arresting or transporting @ violator,

P/P officers are on call 2L hours/day, 7 days/week, and, therefore, may have to
make judgments on the spur of the moment, so may carry firearms while OFF duty.

Warning shots are prohibited, Firearms may not be used against P/P violators.

Officers must be trained, qualify and be authorized to carry firearms.

- . mwm ow E e e meoememomeoEmeoEeom e omeomoe o EeoEm e emeEmemeoem = meoeeemeoe = o oe = om e eoweomeomeomom o= o= om o= e o=

MAINE P/P officers who are Intensive Supervision Team members are required to carry
issued firearms while on duty.

Other officers may carry if qualified/authorized by supervisor.
Must requalify annually.

Warning shots are prohibited; shooting from a moving vehicle or when there is the
possibility of causing injury or death to innocent bystanders is forbidden.

MASSACHUSETTS Officers do not carry firearms routinely while on duty.
Must have valid license to carry a weapon.

Must be a duly authorized Special State Police Officer.
Must have been instructed in policies regarding weapons and use of force.
Must have been trained in use of weapon.

Must have specific authorization from immediate supervisor and the Chief Parole
Supervisor,

Use is restricted to:
1) high crime areas
2) threats against officer or his family
3) while involved in arrest/transport of a violator
4) training/quatlification

Firearms must be concealed at all times.

MiICHIGAN P/P officers may elect to carry firearms for defensive use only; intent to disable
only is permitted.

No warning shots; no intimidation.

Must have concealed weapons permit and safety inspection certificate. Weapon must
be registered to user,

Officers must requalify annually, must complete the safety program and must have
attained full civil service status.

Officers must provide their own weapon accorcing to certain specifications,

Weapons must be concealed at all times.
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MISSISSIPPI Officers do not carry firearms routinely while on duty. DATE Q*&' afl

Must complete training, be qualified and authorized. HB 4D\

Use restricted to 1) self-defense
2) to protect self or others in violent situations
3) arrest, transport violators
4} in court appearances when requested by judge
5) off duty while in transit between home and office

May use only as a last resort, when all other alternatives have failed.
No warning shots permitted.

Weapons must be concealed at all times.

NEVADA All sworn peace officers shall carry firearms at all times except:

1) when consuming alcohol

2) while attending family/social events

3) when prohibited by laws of institutions, organizations or business visited
or laws of another state while on business or vacation.

All firearms must be concealed at all times, must be registered and inspected.

Authorized firearms: .38 or .357 caliber with 2-6" barrel for on-duty.
Off duty: revolver or semi-automatic pistol approved
by department.

Firearms may not be drawn except for the following reasons:

1) to store it
2) to clean/service it
3) to have it ready in arrest situations which appear to
be violent; life must be protected.
4) to be discharged in order to protect life of self or others.

No warning shots permitted.

NEW HAMPSHIRE Officers do not carry firearms routinely while on duty.

Use restricted to 1) transporting or apprehension of violator
2) self-defense
3) protection of life of others in violent situations
4) as a last resort if all else fails.

P/P officers may provide own firearm if weapon is approved by department and
officer has qualified with that weapon.

Department issues: Ruger Security Six, 2 3/4'" barrel Model 5532 .357 handgun.

MEMW MEXI1CO Officers are granted limited peace officer status and may carrv firearms
1) when holding in custody or supervision a person convicted
of a criminal offense.
2) during field investigations, surveillance, search/seizure,
security during hearings.

Officers must be trained, qualified and authroized.

NEW YORK All P/P officers are required to carry Colt or Smith and Wesson .38 or approved
personal weapon while on duty.

Personal weapons must be acquired according to department rules.
No reloaded ammunition.

All officers must requalify semi-annually.

NO. CAROLINA  Only Intensive Supervision Program Team members may carry firearms.

Must use only for self-defense or protection of other life, and may not use
with intent other than to disable.

Weapons may be concealed or unconcealed.

Warning shots are prohibited.
{2\
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OH10 0fficers who are authorized to carry firearms must complete the basic coursg4ﬁ% ) :J¥—
unarmed self-defense.

The Adult Parole Authority shall secure bond for each employee given authorization
to carry firearms.

Weapons shall be concealed.

Authorization terminates annually and can be re-issued only through complete
requalification,

OKLAHOMA Officers do not carry firearms routinely while on duty.
Weapons must meet department reQufrements.

Weapons are to be kept in Controlled Storage, and must be checked in and out with
the Firearms Control Officer.

Use is restricted to:
1) self-defense
2) protection of self or others in violent situations
3) intent to disable after all else fails,

OREGON Officers may carry weapons if trained/qualified/authorized,

Use restricted to:

1) when and to the extent that it is reasonably believed to be
necessary to stop an escape or prevent what would otherwise
result in serious injury, loss of life or property.

2} times when an order has been given by the functional unit
manager unless immediate action is necessary making it im-
possible to have such an order delivered.

No persona! weapons allowed.

PENNSYLVANIA Officers may elect to carry firearms for defensive purposes only, Staff not
desiring to carry must submit a Waiver of Firearms Authorization form.

Firearms must be concealed at all times.

Officers must requalify annually.

SO. CAROLINA Officers may carry firearms if trained/qualified/authorized.
Type of firearms is limited to certain specified weapons.

Use is restricted to:
1) self-defense
2) to prevent an attack with a deadly weapon on a fellow agent
3) to protect life of other members of the public,

Officers must complete Defensive Tactics and Legal Liabilities Course.
No warning shots permitted.

No shots will be fired at a suspect who is holding a hostage.

UTAH Officers are armed., Policy is being rewritten at this time,

WASHINGTON Officers are allowed to carry firearms only under special circumstances:

WHEN OFFICER HAS BEEN THREATENED.

1) Must complete various training courses,

2) Must complete self-protection plan,

3) Must purchase official current concealed weapon permit.

L) Must have certification.

5) Must provide a copu of the formal, written complaint of the threat as
filed with law enforcement officials.

May only carry specified firearm and use specified ammunition.

If firearm is drawn it must be for the purpose of self-protection form imminent
grievous bodily harm or death.

Involved staff must undergo a critical incident stress debriefing with department
psychiatrist or other approved psychiatrist within 48 hours of use of a firearm,
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