MINUTES

MONTANA HOUSE OF REPRES_ENTATIVES
51st LEGISLATURE - REGULAR SESSION

COMMITTEE ON HUMAN SERVICES AND AGING

Call to Order: By Stella Jean Hansen, on January 11, 1989,
at 3:00 p.m.

ROLL CALL
Members Present: All except
Members Excused: None
Members Absent: Angela Russell
Staff Present: Mary McCue, Legislative Council

Announcements/Discussion: None

HEARING ON HB 86

Presentation and Opening Statement by Sponsor: Rep.
Kilpatrick stated that the bill was an act to allow the
long-term care ombudsman access to medical and social
records; to prohibit discriminatory, disciplinary, or
retaliatory actions by long-term care facilities; to
prohibit willful interference with the lawful actions
of the long-term care ombudsman. The bill was
requested by the Department of Family Services to
comply with recent changes in the federal regulations
contained in the 1987 re-authorization of the Older
Americans Act. It gives long-term care of local
ombudsman access to all medical and social records of
any resident of the long-term care facility. Access
would be subject to the condition of the resident or
guardian or where the resident is unable to consent and
has no guardian or a court order authorizing
disclosure. If the Department of Family Services does
not comply with the federal regulations, Montana could
lose 3.5 million dollars in federal funds used to
support senior citizen programs in the state.

List of Testifying Proponents and What Group They Represent:

Doug Blakley, Montana State Ombudsman
Owen Warren, American Association of Retired Persons

List of Testifying Opponents and What Group They Represent:
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Rose Hughes, Montana Health Care Association

Testimony:

Doug

Owen

Rose

Blakley supports this legislation and stated the three
components to this legislation which include
prohibition against retaliation for initiating a
complaint or providing information about a complaint;
provide ombudsmen access to resident records and
prohibition against interference with ombudsman duties.
See Exhibit 1.

Warren stated his support and said this legislation
would make it possible for the ombudsman to

perform his duties in good faith for the residents
of long term care facilities. See Exhibit 2.

Hughes in opposition said that she did not object to
this legislation because of the concepts embodied
in the bill but because it is duplicative of other
laws and regulations, and simply not needed.
Access is now available to medical records under
Montana's Uniform Health Care Information Act. 1In
Section 5, this provision puts facilities at risk
by increasing their liability for the activities
in their facilities of people over whom they have
no control. If an improperly trained local
ombudsman inadvertently releases confidential
information or if a patient is injured in any
manner during the course of a visit by the
ombudsman and due to the actions of the ombudsman,
instead of the state being liable for the actions
of its agent, the facility would end up being
liable. See Exhibit 3.

Questions From Committee Members: Rep. Good asked Owen

Rep.

Warren if AARRP would have any further comment on this
legislation. Mr..Warren stated that the state would
like to get in line with the policies of the federal
government. Rep. Good then asked Mr. Warren if the
policy concerning the releasing of information by
written consent of the patient was a good policy and
Mr. Warren supported this and felt that medical records
should not be hidden because this would possibly mean
they were not getting good care.

Brown then asked Doug Blakley to respond to Rose Hughes
testimony that the legislation is not necessary

and Mr. Blakley said that in the Older Americans

Act that the Department felt that in the specific
language in this, the state had responsibility for
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those things which were contained in the bill,
there is question as to whether these things were
truly available at this time. This new
legislation would specify and clarify the
ombudsmen situation as far as getting access to
records.

Simon then asked Mr. Blakley how pressing a need was
there to access these records by this bill and the
immediate effective date. Mr. Blakley said that
he was not involved in the decision of the
effective date and did not know why it was written
in this respect. The amendments are now over a
year old to the Older Americans Act and we need to
comply with these changes. Rep. Simon then asked
if access to patients records was a problem to
your association at this point in time and would
you feel that it was that important to comply with
the federal regulations to have legislation go
into effect on passage and approval than under a
standard form which would be October 1. Persons
in his organization would not be certified until
the end of March and if the ombudsman were in need
of acquiring records, an earlier effective date
would be more beneficial. Rep. Simon then asked
Mr. Blakley if he could give the committee a scope
of the kinds of problems which were encountered

to access patients records and Mr. Blakley said
that depended on the particular facility. He had
difficulty responding to the question because he
did not have local ombudsmen doing this type of
service and had not had to do this in the past.
Mr. Blakley then said that he received
approximately 150 complaints per year that he
dealt with. Of the three complaints that were
received per week, how many of these were
regarding patient records and not food problems or
cleanliness and Mr. Blakley responded that he felt
somewhere between ,5-10%

Good then asked Mr. Blakley if the reception of 3-1/2
million dollars in federal funds predicated on the
passage of this bill and Mr. Blakley said that

there had never been a question of this.

Blotkamp asked Mr. Blakley what the discrepancy between
the old and the new law was and Mr. Blakley said

that in the interpretation of the law of the Older
Americans Act it states that there would be

assurances that the things which would need to be

done would be done. Rep. Blotkamp then asked Rose
Hughes for her response and she said that the
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state was now in compliance with the Older
Americans Act. Access to the medical records,
including by an ombudsman, is available.

Rep. Boharski then asked Ms. Hughes if she felt if this
legislation was nothing more than reiterating the
federal code and if she would have any reason not
to be in favor of this legislation. Ms. Hughes
said this piece of legislation does not clarify
what is on record, it muddies the water because
the language is not the same as in the Uniform
Health Information Act. Rep. Boharski then
questioned the issue of liability and Ms. Hughes
said that the question is not included anywhere
because a facility must allow these people access.

Closing by Sponsor: Rep. Kilpatrick closed the discussion
on this bill.

HEARING ON HB 87

Presentation and Opening Statement by Sponsor: Rep.
Kilpatrick stated that this bill was an act to amend
certain definitions within the child abuse, neglect,
and dependency law.

List of Testifying Proponents and What Group They Represent:

John Madsen, Montana Department of Family Services

List of Testifying Opponents and What Group They Represent:
None |

Testimony:

John Madsen supports this legislation and said that the
Department of Family Services receives approximately
$170,000 per year in federal child abuse and neglect
money. Failure to bring these definitions into
compliance with the federal "Model Act" will cause the
loss of that money. This money is currently used by
DFS to improve the child abuse and neglect prevention
and treatment components of the program. The loss of
this funding would be a substantial one.

Questions From Committee Members: None

Closing by Sponsor: Rep. Kilpatrick closes on this bill.
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ADJOURNMENT

Adjournment At: 3:35 p.m.

.
ean Hansen, Chairman

SJH:/ajs
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(406} 444.4676 HELFENA, MONTANA 59620

1-(800) 332.2272

January 11, 1989
TO: House Human Services Committee
FROM: Doug Blakley, State Ombudsman
RE: In support of HB 86 - Ombudsman Amendments

As State Long-Term Care Ombudsman, I would like to offer the
following comments in support of HB 86.

The primary purpose of the Ombudsman Program is to assist
residents in resolving complaints regarding their care in long-
term care settings (mainly nursing homes and personal care

homes).  Local ombudsmen are in facilities on a regular basis,
visiting with residents and observing conditions on a daily
basis. Our job responsibilities complement the work that the

Department of Health and Environmental Sciences does 1in
inspecting facilities.

The proposed bill would amend the current Ombudsman Act (MCA 53~
5-800 et seqg.). The bill was developed to bring the state into
compliance with the 1987 amendments to the Older Americans Act,

the federal legislation which outlines the basic requirements the

State must meet in operating its statewide Ombudsman Program.

The bill has three components:
1. .PROHIBITION AGAINST RETALIATION FOR INITIATING A COMPLAINT OR

PROVIDING INFORMATION ABOUT A COMPLAINT This is the most
important aspect of the bill because it addresses the major
concern that residents and their families have about initiating a
complaint or becoming involved 1in the complaint process - the
fear of retaliation. The bill would also provide protection to
staff who provide information about complaints.

2. PROVIDE OMBUDSMEN ACCESS TO RESIDENT RECORDS Such access
would be limited to those ombudsmen designated as Certified Local
Ombudsmen (about 15 people). This designation signifies that the
ombudsman has received specific training and passed a certifi-
cation process in order to investigate complaints. The resident
or the legal guardian of the resident would have to consent to
access. Access would be limited to a specific set of circum-
stances, but would not be for the purpose of reviewing such
things as medical care or decision making.

3. PROHIBITION AGAINST INTERFERENCE WITH OMBUDSMAN DUTIES This
provision would make it unlawful to impede an ombudsman's
investigation into any complaints s/he might recelﬁikan- /
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January 11, 1989

TO: House Human Services Committee

FROM: Owen VWarren, American Association of Retired Persons

RE: In support of HB 86 - '""An act to allow the long-term
care Ombudsman access to medical and social records'

The American Association of Retired Persons supports the
act as amended makina it possible for the Ombudsman to
perform his duties in good faith for the residents of
long term care facility.

EXHIBIT— SR
DATE_ /-//-8F
HB____ B¢

American Association of Retired Persons 1909 K Street, N.W., Washington, D.C. 20049 (202) 872-4700

Louise D. Crooks President Horace B. Deets FExecutive Director
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For the record, I am Rose Hughes, Executive Director for the
MHCA, an organization representing 80 of Montana's.93 skilled and
intermediate care facilities,

We ask that you oppose HB 86 -- not because of the concepts
embodied in the bill =-- but because it is duplicative of other
laws and regulations, and simply not needed.

HB 86 purports to grant the long term care ombudsman access to
medical records. However, such access 1is available now under
Montana's Uniform Health Care Information Act passed by the 1987
Legislature, under the Federal Omnibus Budget Reconciliation Act
of 1987.

HB 86 also purports to prohibit discriminatory, disciplinary, or
retaliatory actions by facilities against residents and employees
of facilities. However, such activities against residents are
specifically prohibited by the Omnibus Budget Reconciliation Act
and implementing regulations. Also, health care employees are
required to provide information about patient abuse, neglect or
exploitation under Montana's Elder Abuse Act, and failure to make
such reports is punishable by a fine not to exceed $500, or
imprisonment in the county jail for up to 6 months or both. Too,
employers under Montana law are required to deal with their
employees in good faith and may dismiss them only for a good
cause,

With respect to enforcement, enforcement provisions relating to
issues covered by HB 86 are contained in the Montana Health
Information Act, the Montana Elder Abuse Act, and in the current
Montana Ombudsman Services Act. In addition, failure to comply
with the provisions of the Federal Omnibus Budget Reconciliation
Act includes a variety of remedies such as civil fines and
penalties, loss of Medicaid and Medicare payments, and
appointment of temporary management of the non-complying
facility.

Section 5 of HB 86 relating to liability is not currently
required by state or by federal law, nor should it be. This
provision puts facilities at risk by increasing their liability

for the activities in_their facilitics of people over whom they
have no control., If an improperly trained local ombudsman

inadvertently releases confidential information or if a patient
is injured in any manner during the course of a visit by the
Ombudsman and due to the actions of the Ombudsman, instead of the
state being liable for the actions of its agent, the facility
would end up being liable. _

An Affiliate of R Iete s 1
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American Health Care Association
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In summary, we simply do not believe that HB 86 is necessary, nor
do we believe that it provides assistance or protection of
nursing homes residents that is not already available through
other laws or regulations.

The Montana Illcalth Care Association supports the Ombudsman
program and other programs designed to assist our residents. We
do not, however, support this particular piece of legislation
because it is duplicative and unnecessary. We urge you to vote
no on HB 86
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EXCERPTS FROM CURRENT STATE AND FEDERAL LAW
RELATING TO ISSUES ADDRESSED IN HB 86
Dccess to facility and residents; Provided by Ombudsman law, 53-

5_8040
Enforcement included in 53-5-605 and 806 allows for
both civil fines and penalties, and restraining orders
to prevent violation.

\ r ie) ti ssed the

This law specifies how health care information is to be
dealt with in Montana--by all health care providers,
and was adopted for the protection of patients and
providers of health care. Ombudsman program now has
access to records under this law.

The Health Care Information Act also includes
enforcement provisiong for any violations of the act,

Federal Omnibus Budget Reconciliatiop Act (QBRA):

Condition of Participation relating to Resident Rights
included:

"Confidentiality. The right to confidentiality of personal
and clinical records."”

"Grievances. The right to voice grievances with respect to
treatment or care that is (or fails to be) furnished, without
discrimination or reprisal for voicing the grievances and the
right to prompt efforts by the facility to resolve grievances the
resident may have including those with respect to the behavior of
other residents.”

"Notice of rights and services." All residents must receive
both written and oral notice of his legal rights while in the
facility, including "a statement that a resident may file a
complaint with a State survey and certification agency respecting
resident abuse and neglect and misappropriation of resident
property in the facility."

"Pre-transfer and Pre-discharge Notice." Notice of any
transfer must be given and must include "the name, mailing
address, and telephone number of the State long-term care
ombudsman..." An Affiliate of

+

ahca

American Health Care Association
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"Access and visitation rights. A...nursing facility
must...permit immediate access to any resident...by an
ombudsman..." and must "permit representatives of the State
Ombudsman, with the permission of the resident (or the resident's
legal representative) and consistent with state law, to examine a
resident's clinical records."”

"Management of personal funds." "The facility must assure a
full and complete separate accounting of each resident's personal
funds, maintain a written record of all financial transactions
involving the personal funds of a resident...and afford the
resident (or a legal representative of the resident) reasonable
access to such records."

id ! 1 2] \) e

Each standard survey shall include " a review of compliance
with residents' rights under subsection (c¢)." Subsection (c) is
the entire list of residents rights, which includes all of the
ones mentioned previously.,

"Notice to Ombudsman." State agency must notify State Long
term Care Ombudsman of any noncompliance with any requirements
relating to provision of services, residents' rights; or
administration and other matters.

"Enforcement Process": includes civil fines and penalties,
denial of Medicare and Medicaid payment, and appointment of
temporary management. It provides that "The Secretary shall
specify criteria, as to when and how each of such remedies is to
be applied, the amounts of any fines, and the severity of each
of these remedies, to be used in the imposition of such remedies.
Such criteria shall be designed so as to minimize the time
between the identification of violations and final imposition of
the remedies and shall provide for the imposition of
incrementally more severe fines for repeated or uncorrected
deficiencies. In addition, the Secretary may provide for other
specified remedies, such as directed plans of correction."

"Assuring Prompt Compliance." "If a nursing facility has
not complied with any of the requircements...within 3 months after
the date the facility is found to be out of compliance with such
requirements, the Secretary shall impose the remedy described in
subparagraph (b) (i) [denial of payment] for all individuals who
are admitted to the facility after such date.
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"In the case of a resident adjudged incompetent under the laws
of a State, the rights of the resident under this title shall
devolve upon, and, to the extend judged necessary by a court of
competent jurisdiction, be exercised by, the person appointed
under State law to act on the resident's behalf.”



TO: PATIENTS and/or AUTHORIZED REPRESENTATIVES AND FACILITY STAFF
SUBJECT: PATIENT RIGHTS and RESPONSIBILITIES

This facility has established written policies and procedures which are on file in the administrator’s office, and
which have been approved by this facility’s governing body. Our written patient rights have been and will continue
- to be made available for review to patients, guardians, next of kin, sponsonng agencies or representative payees, to
our staff and to the public.

Information relating to patient rights, conduct and responsibilities is included in our Admission Agreement and
other admission documents, and in the state and federal rights enumerated below.

Under federal law, this facility must ensure that each patient admitted to the facility:

(1) Is fully informed, as evidenced by the patient’s written acknowledgment, prior to or at the time of admission
and during stay, of these rights and of all rules and regulations governing patient conduct and responsibilities;

(2) Is fully informed, prior to or at the time of admission and during stay, of services available in the facility, and
of related charges including any charges for services not covered under titles XVIII or XIX of the Social Security
Act, or not covered by the facility’s basic per diem rate;

(3) Is fully informed, by a physician, of his or her medical condltlon unless medically contraindicated (as
documented, by a physician, in the medical record), and is afforded the opportunity to participate in the planning
of his or her medical treatment and to refuse to participate in experimental research;

(4) Is transferred or discharged only for medical reasons, or for his or her welfare or that of other patients, or for
nonpayment for his or her stay (except as prohibited by titles XVIII or XIX of the Social Security Act), and is given
reasonable advance notice to ensure orderly transfer or discharge, and such actions are documented in the medical
record;

(5) Is encouraged and assisted, throughout the period of stay, to exercise rights as a patient and as a citizen, and
to this end may voice grievances and recommend changes in policies and services to facility staff and/or to outside
representatives of his or her choice, free from restraint, interference, coercion, discrimination, or reprisal;

(Continued on back)

Patient Acknowledgment

The undersigned acknowledges that they have been informed of the patient rights policies of this facility,
have received a copy of this document and have additionally received an explanation and a copy of the
admission agreement (and related documents) which contain information concerning rules and regulations
governing patient conduct and responsibilities.

Signature of Patient Date

Signature of Authorized Representative Date

Staff Acknowledgment

The undersigned acknowledges that s/he has been informed of the patient rights policies of this facility,
understands the same, and has received a copy of this document.

Signature of Staff Date

Physician Statement

Resident is able to sign and understand this Resident Bill of Rights. Yes [ No O

Signature of Attending Physician Date




(6) May manage his or her personal financial affairs, or is given at least a quarterly accounting of financial
transactions made on his or her behalf should the facility accept his or her wntten delegation of this responsibility
to the facility for any period of time in conformance with state law;

(7) Is free from mental and physical abuse, and free from chemical and (except in emergencies) physical
restraints except as authorized in writing by a physician for a specified and limited period of time, or when
necessary to protect the patient from injury to self or to others;

(8) Is assured confidential treatment of personal and medical records, and may approve or refuse their release to
any individual outside the facility, except, in case of transfer to another health care institution, or as required by
law or third-party payment contract;

(9) Is treated with consideration, respect, and full recognition of his or her dignity and individuality, including
privacy in treatment and in care for personal needs;

(10) Is not required to perform services for the facility that are not included for therapeutic purposes in the plan
of care;

(11) May associate and communicate privately with persons of his or her choice, and send and receive personal
mail unopened, unless medically contraindicated (as documented by his or her physician in the medical record);

(12) May meet with, and participate in activities of, social, religious, and community groups at his or her
discretion, unless medically contraindicated (as documented by his or her physician in the medical record);

(13) May retain and use personal clothing and possessions as space permits, unless to do so would infringe upon
rights of other patients, and unless medically contramdlcated (as documented by his or her physician in the medical
record); and

(14) If married, is assured privacy for visits by his/her spouse; if both are mpatlents in the facility, they are
permitted to share a room, unless medically contraindicated (as documented by the attending physician in the
medical record).

Under state law:

(a) A resident or his authorized representative must be informed by the facility at least 30 days in advance of any
changes in the cost or availability of services, unless to do so is beyond the facility’s control.

(b) Regardless of the source of payment, each resident or his authorized representative is entitled, upon request,
to receive and examine an explanation of his monthly bill.

(c) Residents have the right to organize, maintain, and participate in resident advisory councils. The facility shall
afford reasonable privacy and facility space for the meetings of such councils.

(d) A resident has the right to present a grievance on his own behalf or that of others to the facility or the resident
advisory council. The facility shall establish written procedures for receiving, handling, and informing residents or
the resident advisory council of the outcome of any grievance presented.

(e) A resident has the right to ask a state agency or a resident advocate for assistance in resolving grievances, free
from restraint, interference, or reprisal.

(£) During his stay in a long-term care facility, a resident retains the prerogative to exercise decisionmaking rights
in all aspects of his health care, including placement and treatment issues such as medication, special diets, or other
medical regimens.

(g) The resident’s authorized representative must be notified in a prompt manner of any significant accident,
unexplained absence, or significant change in the resident’s health status.

(h) A resident has the right to be free from verbal, mental, and physical abuse, neglect, or financial exploitation.
Facility staff shall report to the department and the long-term care ombudsman any suspected incidents of abuse
under the Montana Elder Abuse Prevention Act, Title 53, Chapter 5, part 5.

(i) Each resident has the right to privacy in his room or portion of the room. If a resident is seeking privacy in his
room, staff members should make reasonable efforts to make their presence known when entering the room.

(j) In case of involuntary transfer or discharge, a resident has the right to reasonable advance notice to ensure an
orderly transfer or discharge. Reasonable advance notice requires at least 21 days’ written notification of any
interfacility transfer or discharge except in cases of emergency or for medical reasons documented in the resident’s
medical record by the attending physician.

(k) If clothing is provided to the resident by the facility, it must be of reasonable fit.

(1) A resident has the right to reasonable safeguards for his personal possessions brought to the facility. The
facility shall provide a means for safeguarding the resident’s small items of value in his room or in another part of
the facility where he must have reasonable access to the items.

(m) The resident has the right to have all losses or thefts of personal possessions promptly investigated by the
facility. The results of the investigation must be reported to the affected resident.



TO:"  PATIENTS and/or AUTHORIZED REPRESENTATIVES AND FACILITY STAFF

SUBJECT: PATIENT RIGHTS and RESPONSIBILITIES

w This facility has established written policies and procedures which are on file in the administrator’s office, and
" which have been approved by this facility’s governing body. Our written patient rights have been and will continue
_/to be made available for review to patients, guardians, next of kin, sponsoring agencies or representative payees, to

our staff and to the public.

Information relating to patient rights, conduct and responsibilities is included in our Admission Agreement and
other admission documents, and in the state and federal rights enumerated below.

Under federal law, this facility must ensure that each patient admitted to the facility:

(1) Is fully informed, as evidenced by the patient’s written acknowledgment, prior to or at the time of admission
and during stay, of these rights and of all rules and regulations governing patient conduct and responsibilities;

(2) Is fully informed, prior to or at the time of admission and during stay, of services available in the facility, and
of related charges including any charges for services not covered under titles XVIII or XIX of the Social Security
Act, or not covered by the facility’s basic per diem rate;

(3) Is fully informed, by a physician, of his or her medical condltlon unless medically contraindicated (as
documented, by a physician, in the medical record), and is afforded the opportunity to participate in the planning
of his or her medical treatment and to refuse to participate in experimental research;

(4) Is transferred or discharged only for medical reasons, or for his or her welfare or that of other patients, or for
nonpayment for his or her stay (except as prohibited by titles XVIII or XIX of the Social Security Act), and is given
reasonable advance notice to ensure orderly transfer or discharge, and such actions are documented in the medical
record;

(5) Is encouraged and assisted, throughout the period of stay, to exercise rights as a patient and as a citizen, and
to this end may voice grievances and recommend changes in policies and services to facility staff and/or to outside
representatives of his or her choice, free from restraint, interference, coercion, discrimination, or reprisal;

(Continued on back)

Patient Acknowledgment

The undersigned acknowledges that they have been informed of the patient rights policies of this facility,
have received a copy of this document and have additionally received an explanation and a copy of the
admission agreement (and related documents) which contain information concerning rules and regulations
governing patient conduct and responsibilities.

Signature of Patient Date

Signature of Authorized Representative Date

Staff Acknowledgment

The undersigned acknowledges that s/he has been informed of the patient rights policies of this facility,
understands the same, and has received a copy of this document.

Signature of Staff : Date

Physician Statement

Resident is able to sign and understand this Resident Bill of Rights. Yes O No O

Signature of Attending Physician Date




(6) May manage his or her personal financial affairs, or is given at least a quarterly accounting of financial
transactions made on his or her behalf should the facility accept his or her written delegation of this responsibility
to the facility for any period of time in conformance with state law;

(7) Is free from mental and physical abuse, and free from chemical and (except in emergencies) physical
restraints except as authorized in writing by a physician for a specified and limited period of time, or when .
necessary to protect the patient from injury to self or to others;

(8) Is assured confidential treatment of personal and medical records, and may approve or refuse their release to
any individual outside the facility, except, in case of transfer to another health care institution, or as required by
law or third-party payment contract;

(9) Is treated with consideration, respect, and full recognition of his or her dignity and individuality, including
privacy in treatment and in care for personal needs;

(10) Is not required to perform services for the facility that are not included for therapeutic purposes in the plan
of care;

(11) May associate and communicate privately with persons of his or her choice, and send and receive personal
mail unopened, unless medically contraindicated (as documented by his or her physician in the medical record);

(12) May meet with, and participate in activities of, social, feligious, and community groups at his or her
discretion, unless medically contraindicated (as documented by his or her physician in the medical record);

(13) May retain and use personal clothing and possessions as space permits, unless to do so would infringe upon
rights of other patients, and unless medically contraindicated (as documented by his or her physician in the medical
record); and : :

(14) If married, is assured privacy for visits by his/her spouse; if both are inpatients in the facility, they are
permitted to share a room, unless medically contraindicated (as documented by the attending physician in the
medical record).

Under state law:

(a) A resident or his authorized representative must be informed by the facility at least 30 days in advance of any
changes in the cost or availability of services, unless to do so is beyond the facility’s control.

(b) Regardless of the source of payment, each resident or his authorized representative is entitled, upon request,
to receive and examine an explanation of his monthly bill.

(c) Residents have the right to organize, maintain, and participate in resident advisory councils. The facility shall
afford reasonable privacy and facility space for the meetings of such councils.

(d) A resident has the right to present a grievance on his own behalf or that of others to the facility or the resident
advisory council. The facility shall establish written procedures for receiving, handling, and informing residents or
the resident advisory council of the outcome of any grievance presented.

(e) A resident has the right to ask a state agency or a resident advocate for assistance in resolving grievances, free
from restraint, interference, or reprisal.

(f) During his stay in a long-term care facility, a resident retains the prerogative to exercise decisionmaking rights
in all aspects of his health care, including placement and treatment issues such as medication, special diets, or other
medical regimens.

(g) The resident’s authorized representative must be notified in a prompt manner of any significant accident,
unexplained absence, or significant change in the resident’s health status.

(h) A resident has the right to be free from verbal, mental, and physical abuse, neglect, or financial exploitation.
Facility staff shall report to the department and the long-term care ombudsman any suspected incidents of abuse
under the Montana Elder Abuse Prevention Act, Title 53, Chapter 5, part 5.

(i) Each resident has the right to privacy in his room or portion of the room. If a resident is seeking privacy in his
room, staff members should make reasonable efforts to make their presence known when entering the room.

() In case of involuntary transfer or discharge, a resident has the right to reasonable advance notice to ensure an
orderly transfer or discharge. Reasonable advance notice requires at least 21 days’ written notification of any
interfacility transfer or discharge except in cases of emergency or for medical reasons documented in the resident’s
medical record by the attending physician.

(k) If clothing is provided to the resident by the facility, it must be of reasonable fit.

(1) A resident has the right to reasonable safeguards for his personal possessions brought to the facility. The

facility shall provide a means for safeguarding the resident’s small items of value in his room or in another part of - -

the facility where he must have reasonable access to the items.
(m) The resident has the right to have all losses or thefts of personal possessions promptly investigated by the
facility. The results of the investigation must be reported to the affected resident.
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such material only for the purpose of evaluating matlers of medical care, ther-
apy, and treatment {or research and statistical purposes. Neither such in-hos-
pital medical slalf commiltee nor the members, agents, or employees thereof
shall disclose the name or identity of any patient whose records have been
studied in any report or publication of findings and conclusions of such com-
mittee, but such in-hospital medical stall committee, ils members, agents, or
employees shall protect the identily of any patient whose condition or treat-

ment has been studied and shall not disclose or reveal the name of any such
in-hospital patient.

History:  Ln. Sce. 2, Ch. 104, 1. 1969; R.C.M. 1947, 69-6302.

50-16-205. Data confidential — inadmissible in judicial proceed-
ings. All data shall be confidential and shall not be admissible in evidence in
any judicial proceeding, but this section shall not. affect the admissibility in
evidence of records dealing with the patient’s hospital care and treatment.

History:  En. Sec. 3, Ch, 104, L. 1969; R.C.M. 1947, 69-6303,

(‘,r.nss-llcfcrcnccs
Montana Rules of Fvidence, Title 26, ch. 10.

Part 3
Confidentiality of Health Care
Information
(Repealed. Sec. 31, Ch. 632, L. 1987)

Part Compiler’s Comments 50-16-306 through 50-16-310 reserved.
Histories of Repealed Sections: 650-16-311. En. Sec. 3, Ch. 578, L. 1979;
60-16-301, lIon, Sec. 1,Ch. 578, 1,. 1979, anul. See. 1, Ch. 725, 1., 1985,

60-16-302, n. Sec. 2, Ch. 578, 1. 1979. BbO-16-312, n, Sec. 4, Ch. 578, 1., 1979,
50-16-303. En. Sec. 6, Ch. 578, L. 1979, 50-16-313. En, Sec. 4, Ch. 578, L., 1979,
BO-16-301, [n, Sec. 8, Ch. 578, 1. 1979, 60-16-314. En. Sec. 5, Ch. 578, L. 1979,
60-16-305. . Sce. 7, Ch. 578, L. 1979.

Part 4

Health Information Center

50-16-401. Repealed. Sec. 1, Ch. 66, I.. 1987.
History:  Iin, See. 1, Ch. 628, 1., 1983,

Part 5
Uniform Health Care Information

Part Cross-References

Right of privacy gunrunllvcd, Art. H, see, 10,
Mant, Conaslt.,

5O-16-501. Short title. This parl. may be ¢ited as the “Uniform Tealth
Care Information Act”.
History: En, Sec. 1, Ch. 632, 1., 1987,
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H0-16-602. Legisiative findings, "The legislature linds that:

(1) health care informalion is personal and sensilive information that if
improperly used or released may do significant harm (o a palient’s inlerests
in privacy and health care or other interests;

(2} patients need access Lo their own health care information as a maller
of fairness, Lo enable them to make informed decisions about Lheir health care
and Lo correel inaccurate or incomplete information aboul themselves;

(3) in order to retain the full trust and confidence of patients, health care
providers have an interest in assuring thatl health care information is not
improperly disclosed and in having clear and certain rules for the disclosure
of health care information;

(4) persons other than health care providers oblain, use, and disclose
health record information in many different. contexts and for many different
purposes. It is the public policy of this state thal a palient’s inlerest in the
proper use and disclosure of his health care information survives even when
the information is held by persons other than health care providers.

(5) the movement of patients and their health care information across
slate lines, access Lo and exchange of health care information from automated
data banks, and the emergence of multistale health care providers creales a
compelling need for uniform law, rules, and procedures governing the use and
disclosure of health care information.

Hlistory: I, See. 2, Ch. 032, 1. 1987,

50-16-503. Uniformity of application and construction. This parl
must be applied and construed Lo effectuate their general purpose to make
uniform the laws with respect Lo the treatment of health care information
among slales enacting them,

History:  En. See. 3, Ch, 632, 1. 1987,

50-16-504. Definilions. As used in this part, unless the context indi-
cales otherwise, the following definitions apply:

(1) “Audit” means an assessment, evaluation, delermination, or invesliga-
tion of a health care provider by a person nol employed by or affiliated with
the provider, to delermine compliance wilh:

(a) statulory, regulatory, fiscal, medical, or scienlific standards;

() 2 private or public program ol payiments to a health care provider; or

(¢) requirements for licensing, accreditalion, or certification.

(2) “Directory information” means information disclusing the presence
and the general health condition of a patient who is an inpatient, in a health
care facility or who is receiving emergency heallth care in a health care facil-
ily.

(3) “General health condition” means the patient’s health status described
in Lerms of critical, poor, fair, good, excellent, or terms denoting similar con-
ditions.

(4) “Heallh care” means any care, service, or procedure provided by a
health care provider, including medical or psychological diagnosis, treatment,
evaluation, advice, or other services thatl affect the structure or any function
of the human body.

(5) “Health care facilily” means a hospital, clinic, nursing home, labora-
tory, office, or similar place where a health care provider provides health care
Lo patients.
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(6) “Health care information” means any information, whether oral or
recorded in any form or medium, thal identilies or can readily be associated
with the identity ol a patient and relates to the patient’s health care. ‘The
term includes any record of disclosures of health care information.

(7) “Health care provider” means a person who is licensed, certified, or
otherwise authorized by the laws of this stale to provide health care in the
ordinary course of business or practice of a profession. The term does not
include a person who provides health care solely Lhrough the sale or dispens-
ing ol drugs or medical devices.

(8) “Institutional review board” means a board, committee, or other group
formally designated by an institution or authorized under federnd or state law
to review, approve the initiation of, or conduct periodic review of research
programs Lo assure the protection of the rights and welfare of human research
subjecls, ’

(4 “Maintain”, as related to health care information, means to hold, pos-
sess, preserve, retain, store, or control that information.

(10) “Patient” means an individual who receives or has received health
care. The term includes a deceased individual who has received health eare.

(11) “Peer review” means an evaluation of heallh care services by a com-
miltee of a state or local professional organization of health care providers or
a commillee of medical staff of a licensed health care facility, The committee
must be:

(a) authorized by law to evaluate health care services; and

(hY governed by written bylaws approved by the governing board of the
health care facility or an organization of health care providers.

(12) “Person” means an individual, corporation, business trust, eslate,
trust, partnership, association, joint venlure, government, governmental sub-

division or agency, or other legal or commercial entity.
History: . See. 4, Che 632, L. 1987,

50-16-505 through 50-16-510 reserved.

50-16-511. Duly to adopl sccurity safeguards. A health care pro-
vider shall effect reasonable saleguards for the securily of all health care
information it maintains. ’

History:  En, See. 21, Ch, 632, L., 1987,

50-16-512. Content and dissemination of notice. (1) A health care
provider who provides health care al a health care facility that the provider
operates and who maintains a record of a palient’s heallh care information

shall ereate a notice of information practices, in substantially the following
form:

NOTICE

“We keep a record of the health care services we provide for you. You may
ask us to sce and copy that record, You inay also ask us to correct that
record. We will not disclose your record to others unless you direct us to do
so or unless the law authorizes or compels us Lo do so. You may sce your
record or get more information about it at ...........”"
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(2) The health care provider shall post a copy of the notice of information
praclices in a conspicuous place in the health care facility and upon request

provide palients or prospective patieonts with a copy ol the notice.
History: En. Scc. 18, Ch, 632, 1.. 1987.

50-16-613. Retention of record. A health care provider shall maintain
a record of existing heallth care information for at least 1 year following
receipt of an authorization to disclose that health care information under
50-16-p26 and during the pendency of a request for examination and copying

under 50-16-541 or a request for correction or amendment under 50-16-543.
History: En. Sec. 22, Ch. 632, 1., 1987.

50-16-514 through 50-16-520 reserved.

50-16-521. llcalth eare represcentatives. (1) A person authorized lo
consent Lo health care for anolher may exercise the rights of thal person
under this part to the exlenl necessary to effectuale the lerms or purpuses
of the grant of authorily. If the patienl is a minor and is authorized under
41-1-402 to consent {o health care without. parental consent, only the minor
may exclusively exercise the rights of a patient under this parl as to informa-
tion pertaining o health care to which the minor lawfully consented.

(2) A person authorized to act for a patient shall act in good [aith to
represent the best interests of the patient.

History:  En. Scc. 19, Ch. 632, L. 1987.

50-16-622. Represenlative of deccased patient. A personal repre-
sentative of a deceased patient may exercise all of the deceased palient’s
rights under this part. I there is no personal representative or upon discharge
ol the personal representative, a deceascd patient’s rights under this parl may

be exercised by persons who are authorized by law to act for him,
Alistory:  En, Sce. 20, Ch, 632, L. 1987,

50-16-623 and H60-16-H24 reserved.

50-16-5625. Disclosure by health care provider. (1) Iixcepl as author-
ized in 50-16-529 and 50-16-530 or as otherwise specifically provided by law
or the Moentana Rules of Civil Procedure, a health care provider, an individual
who assists a health care provider in the delivery of health care, or an agent
or employee of a health care provider may nol disclose health care informa-
Lion about a patient to any other person without the patient's written author-
izalion. A disclosure made under a patienl’s written authorization must
couform Lo the authorization.

(2) A health care provider shall maintain, in conjunction with a palient's
recorded health care information, a record of each person who has received
or examined, in whole or in part, the recorded health care information during
the preceding 3 years, except for an agent or employee of the health care pro-
vider or a person who has examined the recorded health care information
under 50-16-529(2). The record of disclosure must include the name, address,
and institutional affiliation, if any, of each person receiving or examining the
recorded health care information, the dale of the receipt or examination, and

to the extent practicable a description of the information disclosed.
Thistory:  Fn, See. 5, Ch. 632, 1., 1987.
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H0-16-526. Patient authorization to health care provider for dis-
closure. (1) A patient. may authorize a health eare provider 1o diselose the
patient’s health care information. A health care provider shall honor an
authorization and, if requested, provide a copy of the recorded health care
information unless the health care provider denies the patient access to health
care information under H0-16-5H42,

{2) A health care provider may charge a reasonable [ee, not to exceed his
actual cost. for providing the health care information, and is not required (o
honor an authorization until the fee is paid,

() To he valud, a disclosure aathorization toa a health care provider must:

(0} bean writing, dated, and signed by the patient;

() adentify the nnture of the information to be disclosed; and

(¢) identify the person to whom the information is to be disclosed.

(1) lixeopt. ns provided by this part, the signing of an authorization by a
ptient in nol. aowniver of any rights a patient has under other statutes, the

Montana Hades of vidence, or common law,
Lhstory: b, See, 6, Ch, 63,1, 1987,

H0-16-627. Palienl nuthorization — retention — effective period.
(1Y A health eare provider shall retain each authorizalion or revocation in
conjunction with any health care information from which disclosures are
made.

(2)  Iixcept for authorizations to provide information to third-party health
care payors, an authorization may not permit the release of health care infor-
malion relating to health care that the patient receives more than 6 months
alter the authorization was signed.

(3) . An authorization in eflect on October 1, 1987, remains valid for 30
months alter Oclober 1, 1987, unless an carlier date is specified or it is
revoked under H0-16-52K. Health care information disclosed under such an
authorization is otherwise subject Lo this parl. An authorizalion writlen after
October 1, 1987, becomes invalid after the expiration date contained in the
authorization, which may nol exceed 30 months. I the authorization does not

contain an expiration datle, it expires 6 months aller it is signed.
History:  Fn. See. 7, Ch, 032, L. 1987,

H0-16-528. Palient’s revocation of authorization for disclosure. A
patient may revoke a disclosure authorization to a health care provider at any
time unless disclosure is required to effectuate payments for health care that
has been provided or other substantial action has been taken in reliance on
the authorization. A patient may nol maintain an action against the health
care provider for disclosures made in good-faith reliance on an authorization

if the health care provider had no notice of the revocation of the authoriza-
tion.

Iistory: i, See, 8, Ch, 632, 1. 1987,

50-16-529.  Disclosure without patient’s authorization based on
need (o know. A health care provider may disclose health care information
ahout a patient without the patient’s authorization, to the extent, a recipient
needs Lo know (he information, if the disclosure is:

(1) to a person who is providing health care Lo the patient;
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(2) to any other person who requires health care information for health
care education; to provide planning, qualily assurance, peer review, or admin-
istrative, legal, Ninancial, or actuarial services 1o the health care provider; or
for assisting the health care provider in the delivery of health care and if the
health care provider reasonably believes thal the person will:

(a) not usc or disclose the health care information for any other purpose;
and

(b) take appropriate steps to protect the health care information;

(3) Lo any other health care provider who has previously provided health
care to the patient, to the extent necessary to provide health care to the
patient, unless the patient has instrucled the health care provider not lo
make the disclosure;

(4) Lo immediate lamily members of the patient or any other individual
with whom the palient is known to have a close personal relationship, if made
in accordance with the laws of the state and good medical or other profes-
sional practice, unless the patient has instructed the health care provider not
to make the disclosure;

(5) Lo a health care provider who is the successor in inlerest Lo the health
care provider maintaining the health care information;

(6) for use in a rescarch project thal an institutional review board has
determined:

(a) is of sufficient importance to outweigh the intrusion into the privacy
of the patient that would result from the disclosure;

(b) is impracticable without the use or disclosure of the health care infor-
mation in individually identifiable form;

(¢) contains reasonable safepuards to protect the information [rom
improper disclosure;

{d) contains reasonable safleguards to prolect against directly or indireclly
identifying any palient in any report of the research project; and

(¢} contains procedires Lo remove or destroy at the carliest opportunity,
cansisltent with the purposes of the project, information that would enable the
patient to he identified, unless an institutional review hoard authorizes reten-
Lion of identilying information for purposes ol another rescarch project;

(7) to a person who obtains information for purposes of an audit, il that
person agrees in writing to:

(a) remove or destroy, at the earliesl opportunity consistent with the pur-
-pouse of the audit, information that would enable the patient to be identified;
and

(b)  not disclose the information further, except Lo accomplish the audit or
to report unlawful or improper conduct involving fraud in payment for health
care by a health ‘care provider or patient or other unlawful conduct by a
health care provider; and

(8) Lo an official of a penal or other custodial institution in which the
patient is deinined.

History:  Iin, Sec. 9, Ch. 632, L., 1987,

Cross-References Nouliahilily for peer review, 37-2-201,
Dty of mental health professionals to warn Pharmacists not linble

lor peer peview,
of violent pntienta, 27 1 LI, il et
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H0-16-530. Disclosure without patient’s authorization — other
bases. A health care provider may disclose health care information aboul a
patient without the patient's authorization il the disclosure is:

(1) directory information, unless the patient has instructed the health care
provider not Lo make the disclosure;

(2) Lo federal, state, or local public health authorities, to the extent the
health care provider is required by law to report health care information or
when needed to protect the public health;

(3) to lederal, state, or local law enforcement authorities to the extenl
required by law;

(4) 1o a law enforcement officer about the general physical condition of a
patient being trealed in a health care facility if the patient. was injured on a
public roadway or was injured by the possible criminal act of another; or

(5) pursuant to compulsory process in accordance with 50-16-535 and
50-16-hH36.

History:  En. Sec. 10, Ch, 632, 1., 1987.

50-16-531 through 50-16-534 reserved.

50-16-535. When health care information available by compulsory
process. Health care information may not. be disclosed by a health care pro-
vider pursuant Lo compulsory legal process or discovery in any judicial, legis-
lative, or administrative proceeding unless:

(1) the patient has consented in writing to the relecase of the health care
informalion in response to compulsory process or a discovery request;

(2) the patient has waived the right to claim confidentialily for the health
care information sought;

(3) the patient is a party to the proceeding and has placed his physical or
mental condition in issue;

(1) the patient’s physical or mental condition is relevant to the execution
or witnessing ol a will or other document;

(5) the physical or mental condition of a deceased patient is placed in
issue by any person claiming or defending through or as a beneficiary of the
patient;

(6) a palient’s health care information is to be used in the patient’s com-
milment proceeding;

{7) the health care information is for-use in any law enforcement procecd-
ing or investigation in which a health care provider is the subject or a parly,
excepl that health eare information so obtained may not. be used in any pro-
ceeding against the patient unless the malter relates to payment for his
health care or unless authorized under subsection (9);

(8) the health care information is relevant to a proceeding brought under
50-16-561 through 50-16-H53; or

(9 a court has determined that particular health care information is sub-
ject o compulsory legal process or discovery because the parly seeking the
mformation has demonstrated that there is a compelling state interest that
outweiphs the patient’s privacy interest.

History:  Fa. Seeo 11, Cho 632, 1 1987,

50-16-53G. Method of compulsory process. (1) Unless the courl for
good cause shown determines that the notification should be waived or modi-
fied, if health care information is sought under 50-16-H35(2), (1), or (5) or in
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a civil proceeding or invesligation under H50-16-535(9), the person seeking dis-
covery ot compulsory process shall mail a notice by first-class mail to the
palient. or the patient’s altorney of record of the compulsory process or dis-
covery request al least 10 days before presenting the cerfilicale reguired ander
subsection (2) to the health care provider.

(2) Service of compulsory process or discovery requests upon a health care
provider must he accompanied by a writlen certification, signed by the person
secking Lo oblain health care information or his authorized representative,
identifying al least one subscclion of H0-16-53H under which compulsory pro-
cess or discovery is being sought. The certification must also state, in the case
of information sought, under 50-16-535(2), (4), or (5) or in a civil proceeding
under H50-16-H35(9), that the requirements of subsection (1) for notice have
been mel. A person may sign the cerlification only if the person reasonably
believes thal the subsection of H0-16-535 identified in the certification pro-
vides an appropriate basis for the use of discovery or compulsory process.
Unless otherwise ordered by the court, the health care provider shall maintain
a copy of the process and the written certification as a permanent part of the
patient’s health care information.

(3) Production of health care information under 50-16-535 and this
section does nol in itsell constitule a waiver of any privilege, objection, or

defense existing under other law or rule of evidence or procedure.
History:  En. Sce. 12, Ch. 632, 1.. 1987.

50-16-537 through 50-16-540 reserved.

50-16-D41. Requirementis and procedures for patient’s examina-
tion and copying. (1} Upon receipt of a written request from a palient to
examine or copy all or parl of his recorded health eare information, a health
care provider, as promplly as required under the circumstances but no later
than 10 days afller receiving the request, shall:

(1) make the information available to the patient for examination during
regular business hours or provide a copy, if requested, to the patient;

(h) inlorm the patient if the information does not exist. or cannol be
found;

(¢) il the health care provider does not. maintain a record of the informa-
tion, inform the patient and provide Lhe name and address, if known, of the
health care provider who maintains the record;

() il the information is in use or unusual circumstances have delayved
handling the request, inform the patient and specily in wriling the reasons for
the delay and the earliest date, not later than 21 days aller receiving the
request, when the information will he available for examinalion or copying or
when the request will be otherwise disposed of; or

(e) deny the request in whole or in parl under H0-16-H42 and inform the
patient.

(2) Upon request, the health care provider shall provide an explanalion of
any code or abbreviation used in the health care information. I a record of
the particular health care information requested is nol maintained by the
health care provider in the requested form, he is nol required Lo create a new
record or reformulate an exisling record to make the information available in
the requested form. The health care provider may charge a reasonable fee, nol
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lo exceed the health care provider's actual cost, for providing the health care
information and is not required to permit examination or copying until the
fee is paid.

History:  En. See. 13, Ch. 632, L. 1987.

50-16-H42. Denial of examination and copying. (1) A health care
provider may deny access to heallth care information by a patient if the health
care provider reasonably concludes that:

(a) Iknowledge of the health care information would be injurious to the
health of the patient;

(b) knowledge of the health care information could reasonably be expectled
to lead to the patient’s identification ol an individual who provided the infor-
mation in confidence and under circumstances in which confidentiality was
appropriatle;

(¢) knowledge of the health care information could reasonably be expected
to cause danpger to the life or safety of any individual;

() the health care information was compiled and is used solely for litiga-
tion, quality assurance, peer review, or administrative purposes;

(e) the health care provider obtained the information from a person other
than the patient; or

(N access Lo the health care information is otherwise prohibited by law.

(2)  Fxeept as provided in 50-16-521, a health care provider may deny
access to health care information hy a patient who is a minor il:

(a) the patient is commitled 1o a mental health facilily; or

(b) the patientl’s parents or guardian have not authorized the health care
provider Lo disclose the patient’s health care information,

(3) I a health care provider denies a request for examination and copying
under this section, the provider, to the extent possible, shall segregate health
care information for which access has heen denied under subsection (1) from
information for which access cannot be denied and permit the patient to
examine or copy the diselogable information.

(1) I a health care provider denies a patient’s request for examination
and copying, in whole or in part, under subsection (1){(a) or (1)(c), he shall
permil examination and copying of the record by another health care provider
who is providing health care services to the patient for the same condition
as the health care provider denying the request. The health care provider
denying the request shall inform the patient of the patient’s right to select.
another health care provider under this subsection.

History:  Fn, See. 14, Ch, 632, 1. 1987,

50-16-5643. Request for correction or amendment. (1) For purposes
of accuracy or completeness, a patient. may request in writing that a health
care provider correct or amend its record ol the patient’s health care informa-
tion 1o which he has access under H0-16-H41,

(2)  As promptly as required under the circumstances but no later than 10
days after receiving a request from a patient Lo correcl or amend its record
of the patient’s health care information, the health care provider shall:

(a) make the requested correction or amendment and inform the patient
of the action and of the palient’s right to have the correction or amendment
sent. Lo previous recipients of the health care information in question;
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(b) inform the patient if the record no longer exisls or cannol be Tound;

(c) il the health care provider does not. maintain the record, inform the
patient and provide him with the name and address, il known, of the person
who maintains the record;

(d) il the record is in use or unusual circumstances have defayed the han-
dling of the correction or amendment request. inform the patient and specifly
in writing the earliest dale, not later than 21 days after receiving the request,
when the correclion or amendment, will be made or when Lhe request will
oltherwise be disposed of; or

(e) inform the patient in wriling of the provider’s refusal (o correcl or
amend the record as requested, the reason for the refusal, and the patient’s
right to add a statement of disagreement and o have that statement sent to

previous recipients of the disputed health care information.
History:  En. See. 15, Ch. 632, 1.. 1987.

50-16-544. DProcedure for adding correction, amendment, or stale-
ment of disagreement. (1) In making a correction or amendment, Lhe
health care provider shall:

(a) add the amending information as a part. ol the health record; and

(b) mark the challenged entries as corrected or amended entries and indi-
cale the place in the record where the correcled or amended informalion is
located, in a manner praclicable under the circumstances.

(2) If the health care provider maintaining the record of Lhe patienl’s
health care information refuses Lo make the palient’s proposed correction or
amendment, the provider shall:

(a) permil the patient Lo file as a parl of the record of his health care
information a concise stalement ol the correction or amendment requested
and the reasons therefor; and

() mark the challenged entry Lo indieate that. the patient claims the entry
is inaccurale or incomplete and indicate the place in the record where the

stalement of disagreement is located, in a manner practicable under the cir-
cumsiances.
History:  Fn, See. 16, Ch, 632, 1, 1987,

DO-16-545. Dissemination of correcled or amended information or
statement of disagreement. (1) A health care provider, upon request of a
patient, shall take reasonable steps 1o provide copies of corrected or amended
information or of a stalement of disagreement to all persons designaled hy
the patient. and identified in the health care information as having examined
or received copies of the information sought Lo be corrected or amended.

(2) A health care provider may charge the palient a reasonable fee, not
exceeding the provider's actual cost, for distribuling corrected or amended
information or the statement. of disagreement, unless the provider's error
necessilated the correction or amendment.

History:  In. Sec. 17, Ch, 632, 1. 1987.

5O-16-546 through 50-16-550 reserved.

50-16-551. Criminal penalty. (1) A person who by means of bribery,
theft, or misrepresentation of identily, purpose of use, or entitlement Lo the
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information examines or obtains, in violalion of this part, heallth care infor-
malion maintained by a health care provider is guilty of a misdemeanor and
upon conviction is punishable by a fine not exceeding $10,000 or imprison-
ment, for a period not exceeding 1 year, or both.

(2) A person who, knowing that a certification under 50-16-5636(2) or a
disclosure authorization under H0-16-526 and 50-16-527 is lalse, purposely
presents the certilication or disclosure authorization Lo a health care provider
is guilty of a misdemeanor and upon conviclion is punishable by a fine not

exceeding $10,000 or imprisonment for a period not exceeding 1 year, or both,
History:  Fa. Sce. 23, Ch. 632, 1. 1987,

50-16-652. Civil enforcement. The allorney gencral or appropriate
county atlorney may maintain a civil action to enforce this parl. The court

may order any reliel authorized by 50-16-553.
History:  Fn, Sce, 24, Che 632, L, 1987,

50-16-563. Civil remedies. (1) A person aggrieved by a violation of
this part. may maintain an action for relief as provided in this section.

(2) The courl may order the health care provider or other person to com-
ply with this part and may order any other appropriate relief.

(3) A health care provider who relies in good faith upon a certificalion
pursuant Lo 50-16-536(2) is not liable for disclosures made in reliance on that
certification.

(1) No disciplinary or punitive action may be taken against a health care
provider or his employee or agent who brings evidence of a violation ol this
part. Lo the altenlion of the patient or an appropriate authority.

(5) In an acltion by a patient alleging that health care information was
improperly withheld under 50-16-h41 and 50-16-542, the burden of proof is on
the health care provider to establish that the information was properly with-
lield,

(G) 11 the courl determines that there is a violalion of this part, the
agerieved person is entitled to recover damages for pecuniary losses sustained
as a resull of the violation and, in addition, if the violalion results from will-
ful or grossly negligent conduct, the aggrieved person may recover not'in
excess 0f $5,000, exclusive of any pecuniary loss.

(7) Il a plaintiff prevails, the courl may assess recasonable attorney fees
and all other expenses reasonably incurred in the litigation.

(8) An action under this part is barred unless the action is commenced
within 3 years after the cause of action acerues.

History:  En, See. 25, Ch, 632, L. 1987,

CHAPTER 17
TUBERCULOSIS CONTROL

Part I — General Provisions

50-17-101.  Palicy of state.

50-17-102.  Deflinitions.

S0-17-108, Powers and duties of department.

S0-17-104, Facilities for diagnosis and treatment. of tuberculosis.
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(4) Tt is the intent of the legislature that available federal, state, regional,
and local resources be used Lo strengthen the economic, social, and general
well-being of older Montanans and that the state:

(n) develop appropriate programs for older Montanans;

(b) coordinate and integrate all levels of service, with emphasis on the
whole person; and

(¢) promote alternalive forms of service that will create options for older
Montanans.

Thistory:  Fn. Sec. 3, Ch, 67, L. 1987,

53-5-704. Services to be provided. Subject to available funding, the
department, in conjunction with other state, local, and private agencies and
organizations, shall identify and may provide for older Montanans, in addi-
tion Lo existing services:

(1) a directory ol available services;

(2) transportation that provides access to services;

Y housing, nutrition, educalion, homemaker, escort, respite, hospice, and
other programs that lacilitate sell-care;

(1) physical and mental health care, including inpatient and outpatient
services, screening, appliances aud supplies, and home health care;

(5) placement in adull. day care, foster care, personal care, supervisory
care, and nursing homes;

{6) protective advocacy and legal programs;

(7} job training, job development, and income maintenance;

(8)  adult. education; and

(9)  training and research in aging.

History:  Fn. Sce. d, Ch, 67, 1. 1987,

53-5-705. Role of departiment. The department shall develop a plan to
coordinate the services identified in 53-5-704, facilitale cooperation among
agencies, avoid duplication, and increase efficiency.

History:  Ln. See, 5, Ch, 67, 1. 1987,

53-5-706. Coordination with federal legislation. Nothing in this part
shall be construed to prevent the department from complying with the rules
and regulations promulgated by the U.S. department of health and human

services pursuant. fo the “Older Americans Act. of 1965”7, as amended.
History:  Fn. See. 6, Ch, 67, 1., 1987,

Part 8
Ombudsman Services

53-H-801. Purpose. The legislature finds that many disabled and elderly
Montana citizens reside in long-lerm care facilities in Montana and because
of Lheir isolaled and vulnerable condition are dependent. on others for care
and proteclion, H is the intent of the legislature that, contingent on receipt
of federal funds for Lhe purpose, the office of legal and long-term care
ombudsman services:

(1) monitor the quality of care and life [or residents of long-term care
facilities;
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(2} develop and enordinate legal services for clderly citizens: and

(3)  through necessary investipations, reports, and corrective aclion, ensure
that a good quality of care and life be maintained for residents of long-lerm
care facilities,

History: i, See. 1, Che 223, 1. 1987,

53-5-802. Definitions. In this part, the following definitions apply:

(1) “Local ombudsman” means a person officially designated by the long-
term care ombudsman to acl. as his local representative.

(2) “Long-lerm care lacility” means a lacility or part thercol thal provides
skilled nursing care, intermediale nursing care, or personal care, as Lhese
{erms are delined in HO-H-101.

(3} “Long-term care ombudsman” means the individual appointed under
42 US.C. 3027 (12) to ulfill the federal requirement that the state provide
an advocate for residents of long-term care facilities.

History:  En, Sec, 2, Ch, 223, 1.. 1Y87.

53-5-803. Office of legal and long-term care ombudsman services.
Contingent. on receipt of federal funds for the purpose. there is an office of
legal and long-lerm care ombudsman services in the department of social and
rehabilitation services. As required by the Older Americans Act of 1965, as
amended (42 U.S.C. 3001, et seq.), and the regulations adopted pursuant
therelo, the office:

(1} serves as an advocate for Montana citizens residing in long-term care
facilities, regardless of their age or source of paviment for care, lo ensure that
their rights are prolecled, that they receive quality care, and that they reside
in a sale environment; and

(2} coordinates legal services for the elderly.

History:  Fa, See. 3, Ch, 223, E. 1987,

H3-6-804. Access to long-term care facilities, (1) 'T'he long-term care
ombudsman or local ombudsman shall have access withoul advance notice to
any long-term eare facility, including private access 1o any resideat, for the
purpose ol meetimg with residents, investigaling and resolving complaints, and
advising residents on their rights.

(2)  Access must be gronted 1o the long-term care ombudsman or local
ombudsman during normal visiting hours (9 a.m. 1o 6 pam) and to the long
lerm care ombudsman at any lime he considers necessary Lo perform the
duties described in 53-5-803.

(3)  The ombudsman shall carry oul the dutics deseribed in 53-5-803 in a
manner that is least disruptive to resident care and activilies.

History:  En, Sec. 4, Ch, 223, 1. 1987,

53-5-805. ILInforcement.of access. (1) A person who violates the provi-
sions of 53-H-804 is subject Lo a civil penally not to exceed $1,000. ach day
of violation constitutes a separale violation. The department. of health and
environmental sciences or, upon request of that department, Lhe county attor-
ney of the county in which the long-term care facility in question is located
may pelition the district court to impose, assess, and recover the civil penally.
Money collecled as a civil penalty must be deposited in the state general fund.
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(2) 'The department of health and environmental sciences or, upon request
of that department, the county attorney of the county in which the long-term
care facility in question is located may bring an action to enjoin a violation
of any provision of H3-5-804 in addition Lo or exclusive of the remedy in sub-
seclion (1).

Lhistory:  Tn, See., S, Ch. 223, 1. 1987,

CHAPTER 6
HEALTH CARE SERVICIES

Part 1 — Medical Assistance—Medicaid

53-6-101,  Delinition of medical assistance.

53-6-102.  Mandate to [ully provide services,

51-6-103,  State plan and operation of medical assistanee to he in effect and uniform throughout
state.

53-6-104. Freedom of doctors to ireal recipients of medical assistance — freedom to sclect
doctor.

53.6-105.  Discrimination prohibited.

B.6-106 through 53-6-109 reserved.

53-6-110.  Reporl and recommendations to legislature on medicaid funding.

H1-6-111.  Departinent charged with general administration of medical assistance - adoptlion of
rules Lo punish fraud.

53-6-112, Department 1o print and distribute copies of part and certain forms.

© 53-6-113.  Department Lo adopt rules.

H3-6-114, Rules of departiment binding on county wellare departments,

H3-6-115,  Contrnels with other agencies,

653-6-116 through H3-6-120 reserved.

53-6-121.  County department charged with local administration of medical assislance.

53-6-122 through 53-6-130 reserved.

53-6-131.  liligibility requirements,

53-6-132. Application for assistance,

H3-6-100 lavestigation and determination of cligibility.

H53-6-134 through 53-6-140 reserved.

53-6-141.  Amount, scope, and duralion of assistance.

53-6-142. Perindic review of assistance.

653-6-143.  Exclusion of liens — recoveries.

53-6-144.  Relative's responsibility.

53-6-145 through 53-6- 149 reserved,

53-G-160.  Statutory appropriation of donated funds,

Part 2 — Renal Discase Treatment Program

A3-6-201.  [egislative intent,
653-6-202.  Kstablishment of program,.

Part 3 — Montana State Hospital

53-6-301. Location and primary function of hospital.

H-6-302. Repealed.

63-6-30:4, Transfer of patients from Galen Lo mental institution,
,.

53-6-304.  Alcoholic trealment center,

Part 4 — Commumity-Based Long-Term Care
Medicaid Services

53-6-401.  Definitions,
1-6-402.  Community-based long-term care facilities - powers and duties of departiment.
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&

One-step licensing inspection by other Bty of person maintaining or emploved by
department, 'T'itle 50, ch, 8, adult faster care livne Lo report violishions of
Nostana Flder Abuse Prevention Aet, 63 5 L

53-5-305. Limitation on care offered. The type of care offered hy
adull foster Fimily care homes for the purposes of this part is Light personal
care or custodial care and does not include skilled nursing care.

History:  En. 78-2307 by See. 5, Ch. 364, 1. 1975, R.OCANL 1947, 71-2307.

Cross-References
“Skilled nursing care™ defined, H0-H-101,

Part 4
Old-Age Assistance Recovery

63-5-401, Old-age assistance recovery. (1) Upon the death of any
recipicnt of old age assistance, the departiment of social and rehabilitation ser
vices shall execute and present a claim against the estate of such person
within the time speeilied in the published notice 1o creditors in the estate
matler for the tolal amount of assistance paid under Chapter 82, Laws of
1937, as amended. No elaim shall he enforeed against any real estate of a
recipient. while it is occupied hy the surviving spouse or dependent as a home.

(2) Iivery transfer of property made by deed, grant, hargain, sale, or gifl
by amy recipient of old age assistanee and recorded subsequent to his having
received such assistance shall he presumed (o have bheen made without [air
consideration, as the term “lair consideration” is defined by 31-2-303, and
with the intent to defeat the purposes ol this section, "These presumplions are
disputable and may be controverted by competent evidence.

(3) If the federal law so requires, the federal government shall be entitled
to a share of any amounts collected from recipients or their estates in propor-
tion Lo the amount which it has contributed to the grants recovered, and Lhe
amount due the United States shall be promptly paid by (he stale to the
Uniled States government, The remaining portion of the amount collected
shall be distributed (o the state and counly in proportion to the total amount
paid by each.

History:  Fn. Seeo 11, Part 3, Ch, 82, L. 1937 amd. See. 1, Chy 178, L. 1943 amd. See. 1
Ch. 63, 1.. 1947; amd. Sec. 1, Ch, 234, 1. 1953; ROCDL 1947, 71412,

Cross-References Claims against estate, Title 72, ch. 3, part 8.
Recovery from recipient’s estate, h3-2-G1 1.

Part 5
Montana Elder Abuse Prevention Act

53-56-501, Short title., This part may be ciled as the “Montana ISkder
Abuse Prevention Act”,
History:  Fan, Sec. I, Ch, 623, 1. 1983,

H3-5-H502. Legislative findings and purpose. The legislature linds
that a need exists to provide for cooperation among law enforcement. officials
and agencies, courls, and state and counly agencies providing human services
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in preventing the abuse, neglect, and exploitation of Montana’s elderly
through the identification and reporting of acts ol such abuse, neglect, and
exploitation.

Listory:  Fn. See, 2, Ch, 623, 1., 1983,

53-5-503. Definitions. As used in this part, the following definitions
apply: .

(1) “Abuse” means the infliction of physical or mental injury or the depri-
vation of food, shelter, clothing, or services necessary to maintain the physical
or mental health of an older person without lawlul authority. A declaration
made pursuant Lo H0-9-103 constilutes lawlul authority.

(2)  “Exploitation” means the unreasonable use of an older person, his
money, or his properly (o the advantlage of another by means of duress, men-
ace, [raud, or undue influence.

(1) “Long-term care facility” means a facility defined in 50-5-101.

(4) “Mental injury” means an identifiable and substantial impairment of
an older person’s intellectual or psychological functioning or well-heing,.

(7)) “Negleet” means the failure of a guardian, employee of a public or pri-
vate residential institution, facility, home, or agency, or any other person
legally responsible in a residential setting for an older person's welfare 1o care
for an older person by failing Lo provide food, shelter, clothing, or services
necessary Lo maintain Lthe physieal or mental health of the older person,

(6)  “Older person”™ means a person who is at least 60 years of age. For
purposes of prosecution under Hi3-5-525(2), the person 60 years of age or older
must be unable to protect himself from abuse, neylectl, or exploitation because
of o mental or physical impairment. or hecanse of frailties or dependencies
brought about by advanced age.

(7} “Physical injury” means death, permanent or temporary disfigurement,
or impairment of any bodily organ or function. _

History: ki See. 3, Che 623, 1 1983 amd. Sce, 1, Cho 668, 1. 1985; amd, See. 1H, Che 370,
L. 1987; amd. Sec. 2, Ch. 450, 1. 1987.

Compiler's Comments

1987 Amendments: Chaplers 370 and 450 al
end of (1) deleted reference to subsection (20) of
HUR IR

n3-5-H604. Dutics of department of family services. (1) The depart.-
menl of family services shall prepare an annual report of the information
obtained pursaant to the reporting requircment of this part.

(2} 'P'he department shall, when appropriate, provide proteelive services
under Title 53, chapler 5, parl 2, for an older person alleged to have heen
abused, neglected, or exploited.

History:  Fan. See. 9, Ch, 623, 1. 1983 amd. See. 11, Ch, 609, 1., 1987,

Compiler's Comments .
1987 Amendment: Substituted “department

of family services” [or “department of social and
rehabilitation services™,

53-5-605. Adult protective service teams, 'The county atlorney or the
departinent of family services may convene one or more temporary or perina-
nent interdisciplinary adult protective service teams. These teams may assist
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in assessing the needs of, formulating and monitoring a treatment. plan for,
and coordinaling services Lo older persons who are viclims of abuse, neplect,
or exploitation. The supervisor of adult. protective services of the department
of family services or his designee shall serve as Lhe team’s coordinator, Mem-
hers must include a social worker, a member of a local law enforcement
agency, a representative of the medical profession, and a county attorney or
his designee, who is an attorney.
History:  Fn. See. 1, Ch, 662, L. 19RS amd, See. 12, Ch, 609, 1, 1987,

Compiler’s Comments Local government law enforcement, Title 7,
1987 Amiendment: Substituted “department ¢h. 32,

of family services” for “county welfare depart- Lacensing of medieal doctors, ‘Title 37, ¢h. 3.

ment”, Licensing of social workers, Uitle 37, ¢h, 29,

County departments of public wellare, 'I'itle

Cross-References mch 2 part 3

Otfice of County Attorney, Title 7, ¢h. A, part
217.

B3-6-H06 through H53-5-510 reserved.

53-5-5611. Reports. (1) When the professionals and other persons listed
in subsection (1) know or have reasonable cause to suspect thal an older
person known Lo them in their professional or official capacities has been sub-
jected Lo abuse, exploitation, or neglect, they shall:

(a) il Lhe older person is nol a resident of a long-term care facility, report
the matler to

() the department of family services or its local affiliate;

(i) the counly attorney of the county in which the older person resides or
in which the acts that are the subject of the report occurred;

(b) il the older person is a resident of a long-term care facility, report. the
matter to the long-term care ombudsman appointed under the provisions of
42 U.S.C. 3027(:0(12) and to the department. of health and enviromental sei-
ences. The department shall investigate the matter pursuant 1o its anthorily
in 50-5-204 and, il it finds any allegations of abuse, exploitation, or neglect
contained in the report o be substantially true, forward a copy of the report
to the department of family services and to the county atlorney as provided
in subsection (1){(a)(ii).

(2} 11 the report required in subsection (1) involves an act or omission of
the departiment of family services which may be construed as abuse, exploi-
tation, or neglect, a copy of the reporl may not be sent to the department
hul must be sent instead to the county attorney of the county in which the
older person resides or in which the acts that are the subject of the report
occurred.

(3) Professionals and other persons required to reporl are:

(a) a physician, resident, intern, professional or practical nurse, physi-
cian’s assistant, or member of a hospital staff engaged in the admission,
examination, care, or trealment. of persons;’ _

(h) an osteopath, dentist, denturist, chiropractor, oplometrist, podiatrist,
medical examiner, coroner, or any other heallth or mental health prolessional;

(¢)  an ambulance attendant;

() a social worker or other employee of the stale, a counly, or a munici-
pality assisting an older person in the application for or receipt of public
assislance payments or services;
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(¢) a person who maintains or is employed by a roominghouse, retirement
home, nursing home, group home, or adult foster care home;

(I an altorney, unless he acquired knowledge of the facts required to be
reported from a client and the attorney-client privilege applies; and

(1) o peace officer or other law enforeement official,

(1) Any other person may submil a report. as provided in subsection (1).

Tlistory:  Iin. See. 4, Che 623, 1. 1983 amud. See. 130 Che S98, 1. 1985 and. Seed T Ch, 6009,
. 1987,

Compiler's Comments Cross-References

TYR7 Amendment: Substituted “departiment Long-term care facilities - hicensing, "Uitle 50,
ol family services”™ for “department of social and  ch i, part 2.
rehabilitation services™

DA-5-512. Content of report, (1) The report required by H3-5-H11 may
be made in wriling or orally, by telephone or in person. A person who reeeives
an oral reporl must prepare il in writing as soon as possible

(2)  The report referred to under this section shall contain:

(n)  the names and addresses of the older person and the person, i any,
responsible for his eare;

() the name and address, o available, of the person wha s alleged Lo
have abused, neplected, or exploited the older person;

{¢c) to the extent known, the person’s age and the nature and extent of the
abuse, neglect, or exploitation, including any evidence of previous inpuries sus-
tained by the older person; and

(). the name and address of the person making the report,

History:  Fn See S, Ch 623, L, 1983,

53-5-H13. Conflidentiality. (1) The case records ol The department of
social and rehabilitation services and its loeal afliliate, the county wellare
department, the county attorney, and the courl, concerning aclions {aken
under this part, and all reporls made pursuant to H3-5-511 shall be kept conli-
dential except as provided by this section,

(2)  The records and reports required (o be kept. confidential hy subsection
(1) may he disclosed, upon request, (o the (ollowing persons or entities in this
or any other state:

() a physician who has in his care an older person who he reasonably
believes was abused, neglected, or exploited;

(h) a legal puardian or conservator of the older person if the identity of
the person who made the report is protected and the legal puardian or conser-
valor is not. the person suspected of the abuse, negleet, or exploitation;

(¢) the person named in the report as allegedly being abused, neglected, or
exploited i that. person is not legally incompetent;

(d) any person engaged in bona fide research il the person alleged in the
reporl to have commilled the ahuse, explottation, or neglect. is later convieted
of an offense constituting abuse, exploitation, or negleet and i the identity
ol the older person who is the subject of the report is not disclosed (o the
rescarcher; and

(¢} an adull protective service team. Members of the team are required Lo
keep information aboul the subject individuals confidential,



53-5-H14 SOCIAL SERVICES AND INSTETUTIONS 86

(3} The records and reports required to be kept confidential by subscetion
(1) shall be disclosed upon request to the following persons or entilies in this
or any other stale:

(n) 2 county atlorney or other law enforcement official who requires the
information in connection with an invesligation ol a violation of this par(;

(h  a court. which has determined, in cameran, that public disclosure ol the
report, dala, information, or record is necessary for the determination of an
issue before it;

(¢) a grand jury upon its determination that the report, data, inlormation,
or record is necessary in the conducl ol its official business,

(4) 1 the person who is reported to have abused, neglected, or exploited
an older person is the holder of a license, permit, or certificate issued by the
deparlment of commerce or any other entity of state government under the
provisions of Title 37, the reporl may be submitled (o the entity that issued
the license, permil, or certificale,

Histary:  FanoSec. 6, Che 023, L 198, amd. See. 2, Che 662, 1., 1985,

Cross-References

Cuardianship aud conservatorship, Title 72,

ch. b

53-5-014. Immunily from civil and criminal liability., Any person
who makes a report required or authorized 1o be made under H3-5-511 s
immune from civil or eriminal liability which might otherwise be incurred or
iposed as a vesall of such o reporl unless the reporl is false in any material
respecl and the person acted in bad faith or with malicions purpose,

History:  En, See. 7, Ch, 623, 1., 198,

Cross-References
Unsworn falsification to authorities, [A15-7-20:8.

53-5-515 through H53-6-520 reserved.

H3-5-H21. Admissibility of evidence, In any proceeding resulting from
a report made pursuant Lo the provisions of this part or in any proceeding
where the report or ils content is sought to he introduced into evidence, the
report. or ils content, or any other fact refated Lo the report or to the condi-
tion of the older person who is the subject of the report may not be excluded
on the ground that the matter is or may be the subject of a privilege granted
in Title 26, chapter 1, part 8, except the attorney-client privilege granted by
26-1-803.

History:  Ln. Sece. 8, Ch. 623, 1., 1983,

H3-5-522 through 53-5-524 reserved.,

5D3-H-5206. Penalties. (1) Any person who purposely or knowimngly fails
Lo make a report required by 53-5-511 or discloses or lails to disclose the con-
Lenls of a case record or report in violation of B3-5-5100 is pailty of an offense
and upon conviction is punishable as provided in 46-18-212,

(2)  Any individual who purposely or knowingly abuses, neglects, or
exploits an older person is guilty of an offense and upon a firsl convielion
may he fined an amount nol. to exeeed $500 or bhe imprisoned in the county



Hi C ADULT SERVICES H hGns

Bl for a term not (o exceed 6 months, or hoth, and upon a cecond or sue-
ceeding conviction may be imprisoned Tor a ferm not Lo exceed 10 years and
may be fined an amommt not to exceed $10,000, or hoth.”

Illiscm_\'. Fa Seec 10, Chy 623 10 098 und, Sees 20 Chy GORC L 1985, aonld, Sec, 1, Ch GEE
1. 1987,

Compiler’s Comments iiseemeanor™, belore “convietion” inserted i
TORT Amendment. o (1) sobstitated o fed™, and added Bast provison relating to a

offense” Tor “a misdemennor offense™ in (21, second or succeeding conviction,
after “guilly ol substitated “an offense™ for "

Part 6
State Plan on Aging

Part Cross-References
Areaapgencies for apging services, b3 H-1008,

53-5-601. Deflinitions. As used in this part, unfess the context clearly
indicates otherwise, the following definitions apply:

(1) “Deparctment™ means the department. of family services.

(2)  “Older Americans Act”™ means the Older Americans Act ol 1965, as
amended, 42 VLS., 3001, el seq.

o “Planning and service area” means o geographic arca ol The state that
is designated for purposes of planning, development, delivery, and overall
administration of services under the Older Americans Act.,

{1)  “Services to the aged™ means those services the department adminis -
ters pursuant to the Older Americans Act.

(H)  “State plan™ means a plan developed by the department to coordinate
and administer delivery of services under the Older Amerieans Ael,

Hlistory:  Fan, See. 1, Chy 645, 1, 1983 amd. See. 1L, Ch, 609, 1. 1987,

Compiler's Commenls

1987 Amendment: Substituted “department
of family services™ for “department ol socinl and
rehabilitntion services”,

H3-5-602. Purpose. The purpose of this part is to grant the department
authority to develop and administer the state plan on apingg, to coordinate
services Lo the aged pursuant to the Older Americans Act, and Lo establish
or redesignate planning and service arcas pursuant (o section 305 of that act,
It is the intent of the legislature that the number of planning and service
arcas be limited so that unnecessary administrative costs are eliminated.

Flistory: L, See. 2, Ch, 645, 1., 1983,

53-5-603. Existing planning and service areas grandfathered —
exception. ‘T'he 11 planning and service areas existing on April 27, 1983, are
grandlathered in for a period of not less than 4 years. However, the depart-
ment may aceept and consider requests from such existing planning and ser-
vice arcas thal the requesting area be divided into lwo new areas and may
prant one request. and divide the area into two new areas. 15 the department
grants a request and divides the requesling area into two new areas, Lhis
section’s grandfather clause applies (o the two new areas.

Ilistory: ¥, Sce, 3, Ch, 645, 1., 1983,



679 HOSPITALS AND RELATED FACILITIES 50-5-1101

50-5-601. Short title. This part may be cited as the “Family Practice
Training Act of 1985”.
History:  Fn. Sec. 1, Ch, 649, 1.. 1985,

50-6-602. Definitions. As used in this part, the following definitions
apply:

(1) “Department” means the department of health and environmental sci-
ences provided for in 2-15-2101.

(2) “Family practice” means comprehensive medical care with particular
emphasis on the family unit, in which the physician’s continuing responsibil-
ity for health care is not limited by the patient’s age or sex or by a particular
organ system or diseaseentity,

(3) “Residency training” means a community-based family practice pro-
gram to train family practice resident physicians, sponsored by one or more
community hospitals and physicians in Montana, for inpatient and outpatient
Lraining,

(4) “Resident physician” means any physician in advanced medical spe-
cially training.

History:  En, See. 2, Ch, 649, L. 1985.

50-5-603. Montana family practice training program. (1) There is
created a Montana family practice training program to train resident physi-
cians in family practice.

(2) The program is under the authority of the department, and the
department shall contract with a nonprofit corporation organized under the
laws of Montana or certified to do business in Montana, to coordinate the
training of family practice resident physicians. The officers and directors of
the corporation musi be qualified by education, experience, and interest to
adminisler and oversee family practice resident physician Lraining aclivity.

(3) No resident physician may train more than 2 months in any one com-

munity in any 12-month period.
History:  En. See. 3, Ch, 649, L., 1985,

50-5-604 through 50-5-610 reserved.

50-5-611. TFunding limitations. (1) Money appropriated for residency
training is in addition to any other money appropriated for medical educa-
tional programs and may not supplant funds for existing medical educatlional
programs,

(2) No funds appropriated by the legislature to fund residency Lraining

may subsidize the cost incurred by patients.
History:  EFn. Sce. 4, Ch. 649, 1. 1985,

Parts 7 through 10 reserved

Part 11
Long-Term Health Care Facilities

50-6-1101. Short title. This part may be ciled as the “Montana Long-
Term Care Residents’ Bill of Rights”.
History: En. See. 1, Ch, 582, 1., 1987,
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50-6-1102. Findings and purpose. (1) The legistature finds and
declares that many residents of long-lerm care facilities are isolated from the
community and lack the means to asserl their rights.

(2) "T'he purpose of this part i@ Lo

(n) establish and recognize the fundamental civil and human rights to
which residents of long-term care facilities are entitled; and

(h) provide for the education of residents and stall regarding these rights.
History:  En, Scec. 2, Ch, 582, 1.. 1987.

50-5-1103. Definitions. In this part the following definitions apply:

(1) “Administrator” means a person who is licensed as a nursing home
administralor under Title 37, chapler 9, and who administers, manages, or
supervises a long-term care facility.

(2) “Authorized representative” means:

(a) a person holding a general power of atlorney for a resident;

(b) a person appointed by a court to manage the personal or financial
affairs ol a resident;

(c) a representative payee;

(d) a resident’s next of kin; or

(e) a sponsoring agency.

(3) “Department” means the department of health and environmental sci-
ences.

(4) “Facility” or “long-term care [acility” means a facility or parl Lhereol
licensed under 'Title 50, chapter b, Lo provide skilled nursing care, intermedi-
ate nursing care, or personal care.

(5) “Long-term care ombudsman” means the individual appointed to [ulfill
the requirement of 42 U.S.C. 3027(a)(12) that the state provide an advoeale
for residents of long-Llerm care lacililies,

(6) “Resident” means a person who lives in a long-term care [acilily.

History:  In, See. 3, Ch, 582, 1. 1987,

50-6-1104. Rights of long-term care facility residents. (1) The state
adopts by relerence for all long-term care facilities the rights for long-term
care facilily residents applied by the federal government Lo {acilities that pro-
vide skilled nursing care or intermediate nursing care and parlicipate in a
medicaid or medicare program (42 U.S.C. 13956x(j) and 1396d(c), as imple-
mented by repulation).

(2) In addition Lo the rights adopled under subsection (1), the state adopts
for all residents of long-term care [acilities the following rights:

(a) A resident or his authorized representative must be informed by the
facility at least 30 days in advance of any changes in the cost or availability
of services, unless to do so is beyond the facility’s control.

(b) Repardless of the source of payment, each resident or his aulhorized
representative is entitled, upon request, to receive and examine an explana-
tion of his monthly hill.

(¢) Residents have the right to organize, maintain, and participale in resi-
dent, advisory councils. The facility shall afford reasonable privacy and [acility
space for the meelings of such councils.

{(d) A resident has the right to present a grievance on his own behall or
that of others to Lhe [lacilily or the resident advisory council. The facility shall
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establish written procedures for receiving, handling, and informing residenls
or the resident advisory council of the outcome of any grievance presented.

(e) A resident has the right to ask a stale agency or a resident. advocale
for agsistance in resolving grievances, free {rom restrainl, interference, or
reprisal.

() During his slay in a long-term care facility, a resident retains the pre-
rogalive Lo exercise decisionmaking rights in all aspects of his health care,
including placement and treatment issues such as medication, special diets, or
other medical regimens.

(g) The resident’s authorized representative must be notified in a prompt
manner of any significant accident, unexplained absence, or significant. change
in Lhe resident’s health status.

(h) A resident has the right to be free from verbal, mental, and physical
abuse, neglect, or financial exploitation. Facility staff shall report to the
departiment and the long-term care ombudsman any suspecled incidents of
abuse under the Montana Elder Abuse Prevention Act, Title H3, chapter 5,
part b.

(i) Iach resident has the right to privacy in his room or portion of the
room, If a resident is seeking privacy in his room, staflf members should make
rensonable efforts Lo make their presence known when entering the room,

() In case of involuntary Lransler or discharge, a resident has the right to
reasonable advance notice to ensure an orderly transfer or discharge. Reason-
able advance nolice requires at least 21 days’ written nolification of any
interfacility transfer or discharge except in cases of emergency or lor medical
reasons documented in the resident’s medical record by the attending physi-
cian.

(k) If clothing is provided to the resident by the facility, it must be of
reasonable fit.

(I} A resident has the right to reasonable safleguards for his personal pos-
sessions brought to the facility. The facility shall provide a means for safle-
guarding the resident’s small items of value in his room or in another part
of the facility where he must have reasonable access Lo the items.

{m) The resident has the right to have all losses or thefls of personal pos-
sessions promptly investigalted by the facility. The resulls of the investigation
must be reported to the affected resident.

(D The administrator of the facility shall adopt. whatever additional mea-
sures are necessary to implement the residents’ rights listed in subsections (1)
and (2) and mecl any other requirements relaling Lo residents’ health and
safely that are conditions of participation in a state or federal program of
medienl assistance.

History:  En. Scc. 4, Ch, 582, 1.. 1987,

BO-6-1105. Long-lerm ‘care facility to adopl and post residents’
rights. (1) 'The administrator of each long-term care facility shall:

(n) adopl a wrillen stalement of rights applicahle to all residenls of ils
facility, including as a minimum the rights listed in H0-b-1104;

(b} provide each resident, at the time of his admission to the facilily, a
copy of the facilily’s statement. of residents’ rights, receipl of which the resi-
dent or his authorized representative shall acknowledge in writing;
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(c) provide caech resident with a written stalement of any change in resi-
dents’ righls at the time the change is implemented, receipl, of which the resi-
dent or his authorized representative shall acknowledge in writing; and

(d) train and involve staff members in the implementation of residents’
rights as expressed in the statement. adopted by the Facility.

(2) Each stalf member shall alfirm in writing thal he has read and under-
stands Lhe facility’s statement of residents’ rights.

(3) The administrator of the lacility shall post in a conspicnous place vis-
ible to the public a copy of the facility’s statement ol residents’ rights. pre-

sented in a format that can be read casily by the residents and by the public,
History: L, Sce. §, Ch, 582, 1., 1987,

50-6-1106. Resident's rights devolve to authorized representative.
The rights and responsibilities listed in 50-5-1104 and 50-5-1105 devolve to
the resident’s authorized representative when the resident:

(1) exhibits a communication barrier;

(2) has been found by his physician to be medically incapable of under-
standing these rights; or

(3) has been adjudicated incompetent. by a dislricl. court.
History:  En. Sec, 6, Ch. 582, L. 1987.

50-5-1107. Enforcement of residents’ rights. 'I'he requirements of
50-6-1104 through 50-5-1106 are included in the minimum standards consid-
ered hy the department in reviewing applications [or license, as provided in
50-H-204,

History: En. Sec. 7, Ch, 582, L. 1987.

CHAPTER 6
EMERGENCY MEDICAL SERVICIES

IPart 1 — Development of Program

H50-6-101.  Legislative purpose.

50-6-102.  Department to establish and administer program.
50-6-100. Poawers of department.

50-6-104,  Interdepartmental cooperation required.

Part 2 — Iimergency Mediceal Technicians

50-6-201,  Legislative lindings,

50-6-202.  Definitions.

H0-6-200. Rales,

H0-6-204. limergency medical technician — basic,
H0-6-205.  Fmergency medical technician — advanced.
A0-6-206.  Consent.

H0-6-207.  Construction,

Part 3 — Ambulance Service Licensing

50-6-301.  Findings nnd purposes,

50-6-302.  Definitions.

50-6-303.  Rules.

H0-6-304.  Cooperative agreements.

50-6-305. Minimum equipment requirements.




January 11, 1989

TESTIMONY IN SUPPORT OF HB87
"AN ACT TO AMEND CERTAIN DEFINITIONS WITHIN THE CHILD ABUSE,

NEGLECT AND DEPENDENCY LAW; AMENDING SECTION 41-3-102, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

John Madsen, Department of Family Services

The Department requests these changes to comply with provisions
of Public Law 93-247, the Child Abuse Prevention and Treatment

Act ("Model Act").

Montana DFS receives approximately $170,000 per year in federal
child abuse and neglect money. Failure to bring these
definitions into compliance with the federal "Model Act" will
cause the loss of that $170,000. This money is currently used by
DFS to improve the <child abuse and neglect prevention and
treatment components of our program. For example, the money is
used to train social wprkers, law enforcement officers, county
attorneys, and medical professionals in all aspects of sexual

abuse. The loss would be a substantial one to our program.

There are many changes 1in the bill, most of them technical in

nature, to clean up the act.

EXHIBIT o
pATE__/=11-87. ...
HB 87




The first change I would like to note is that dealing with child
sexual abuse and exploitation. This change will provide a

clearer definition of the problem.

The most substantial and far reaching change found in the bill
is that adding day care providers to the 1list of persons
responsible. This change was brought about because of the child
sexual abuse that has been discovered to be occurring nationwide
in day care facilities. As has already been noted, Montana DFS
already investigates complaints in day care facilities as part of

its regulatory function.

The other changes are technical in nature. I would be happy to

answer questions about any of the changes in the bill.
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