Call

MINUTES
MONTANA HOUSE OF REPRESENTATIVES
51lst LEGISLATURE - REGULAR SESSION
COMMITTEE ON JUDICIARY
to Order: By Chairman Dave Brown, on January 9, 1989,
at 9:00 a.m.

ROLL CALL

Members Present: All members were present

Members Excused: None.

Members Absent: None.

Staff Present: Julie Emge, Secretary

John MacMaster, Legislative Council

Announcements/Discussion: None.

HEARING ON HOUSE BILL 42

Presentation and Opening Statement by Sponsor: Rep. Stang,

List

House District 52, proposed an amendment to HB 42,
which does not restrict this bill to minors that are
accompanied by their parents. (EXHIBIT 1) He was
asked to propose this bill by a group of people who
feel that in many of the smaller communities there are
too many minors in the bar. Often times the bar owners
allow such minors to enter their bar after school to
play the video machines and pool, even though it is
against the law., Rep. Stang feels that a bar is just
not the place for minors.

of Testifying Proponents and What Group They Represent:

List

William Wood, Deer Lodge Chief of Police
Jack Wakefield, Thompson Falls Police Force
Alec Hansen, League of Cities and Towns
Wally Jewell, Montana Magistrate Association
Gaylund Olson, Pastor, Thompson Falls
Senator Tom Beck, Powell County

of Testifying Opponents and What Group They Represent:

Phil Strope, Montana Tavern Association
Rose Lee Bullock, Basin Montana
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Testimony:

William Wood stated that there are two specific reasons why

Jack

Alec

this ordinance has been brought about: 1. There has
been instances where people were practically raising
their children in the bars. 2. Often times
establishments would have bands perform, attracting
large crowds making it easily accessible for high
school kids to enter into the bar. Mr. Wood also
commented that the Deer Lodge community, at one time,
had this ordinance in effect with the exceptions of
pizza parlors, restaurants, lounges and supper clubs
and that it was maintained very well.

Wakefield of Thompson Falls stated that he has come in
contact with many under age juveniles a numerous amount
of times in the bars. The problem lies not with the
parents, but with young adults that accompany the
youngsters into the bar and proceed to buy alcohol. for
the minors. The end result is numerous traffic
accidents relating from these such incidents (see
EXHIBIT 2).

Hansen stated that in 1987 a similar legislation was
introduced but that there were some problems with the
ordinance. He hopes that the committee will take time
to give consideration to Rep. Stang's amendments and
give the cities and towns of Montana the authority to
control the situation of minors in bars. Mr. Hansen
indicated that the real issue is to protect young
children and minors and to keep them from being exposed
to alcohol at an early age.

Wally Jewell (EXHIBIT 3) stated that he would like to see

curbed the learned behavior of minors in bars. He
feels that juveniles across the State are "falling
under the influence" before they have a chance to learn
what's really going on, and by that time it's too late.

Pastor Gaylund Olson stated that the effects of the

environment and atmosphere are greater on young people.
The bar is not the type of atmosphere where children
should be growing up in (EXHIBIT 4). Pastor Olson also
presented to the committee a witness statement
submitted by Montanans Against Drunk Drivers (M.A.D.D.)
shown as EXHIBIT 5.

Senator Tom Beck commented that this bill is meant to try to

give the enforcement people in various jurisdictions
across the state the authority to go in and take care
of the abuse that's being done in the bars. He also
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addressed the concern about not being able to take
children into pizza parlors and other establishments
where alcoholic beverages were served by stating that
it is written into the bill that these such places will
not be abused.

Jill Polette submitted to the Committee in support of HB 42
a written statement presented as EXHIBIT 6.

Phil Strope, in opposition to HB 42, was concerned with
todays youth and the activities that they participate
in. Where will the children go to go skiing since the
majority of ski areas serve alcohol? The problem with
this bill is that everyone would like to reach at the
matter, but at the same time reserve all the privileges
that they want for it. 1If this bill is passed as it is
written, then establishments that serve alcohol can
prohibit unaccompanied minors from being in their bar.
However, if it is a separate restaurant, hotel, or
store in the same building, then it is acceptable for
the minor to enter with no adult supervision. Mr.
Strope suggests to continue to enforce the current laws
that are presently in effect to control this proposal.
Mr. Strope's final argument regarding HB 42 is the
selectiveness of the bill and that it does not apply in
the unincorporated areas. Mr. Strope suggested that a
subcommittee may be appropriate for this bill.

Rose Bullock, owner of the Silver Saddle Bar located in
Basin, Montana stressed to the Committee of the
importance that her establishment serves to the small
community of Basin. The Silver Saddle Bar is the only
establishment within the community that is large enough
to house the children that go there after school. The
children have no other place to go to when they want to
have a soda pop, candy bar, or when they want to play
the video games or pool. Mrs. Bullock also stated that
when emergency situations arise, the parents feel
confident with their children at Mrs. Bullock's
establishment rather than leaving them at home
unattended.

Questions From Committee Members: Rep. Stickney wanted
clarification as to if this bill allowed for the
ordinance to be passed by the people of the community
and not mandated. Rep. Brown replied to her question
by stating that she was correct.

Rep. Addy questioned Sen. Beck as to whom would be penalized
if an unaccompanied minor was in an establishment where
alcoholic beverages were served. Sen. Beck stated that
it was to his assumption that it would be against the
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tavern owner for failing to remove the minor from the
establishment.

Eudaily, referring to "where an event is conducted,
such as a sporting event or fair", questioned Rep.
Stang as to the extent of this statement. If a bar
chooses to hold an event, such as wrestling or boxing,
would it then be permissible for a minor to attend such
an event accompanied by their parents? Rep. Stang
replied by stating that he thought the parents would
possibly have to apply for a permit from the city on an
individual basis for this to be permitted.

Brown requested from Alec Hansen a list of Montana
incorporated cities and towns.

Brown questioned Rep. Stang if a minor at the age of 18
would be allowed entrance into the establishment as
long as no alcoholic beverages were consumed. Rep.
Stang was not sure on that particular detail but noted
to the committee that it would be clarified.

Closing by Sponsor: Rep. Stang addressed Mr. Strope's

concerns regarding ski areas by stating that they are
in unincorporated areas and that they would not be
affected by this bill. Secondly, Rep. Stang extended
to the Committee that he would be more than willing to
work with the subcommittee to bring an acceptable bill
the House floor for consideration.

DISPOSITION OF HOUSE BILL 42

Motion: None.

Discussion: Nocne.

Amendments and Votes: None.

Recommendation and Vote: No action taken.

HEARING ON HOUSE BILL 27

Presentation and Opening Statement by Sponsor: Rep. Dorothy

Cody, House District 20, presented to the committee a
written testimony shown as EXHIBIT 7.

List of Testifying Proponents and What Group They Represent:

Sen. Eleanor L. Vaughn, Senate District #1
Mike McGrath, Local County Attorney
Rep. Paula Darko, House District 2
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Peter Funk, Asst. Attorney General, Dept. of Justice
Jane Van Luchene, Herself and the people of Libby

of Testifying Opponents and What Group They Represent:

John Ortwein, Montana Catholic Conference
Mignon Waterman, Montana Association of Churches
Rep. Vivian Brooke, House District 56

Testimony:

Senator Vaughn presented before the committee a written

Mike

Rep.

proponent in lieu of HB 27 which stands as EXHIBIT 8.

McGrath, in support of HB 27, stated to the committee
that the death penalty can only be imposed in the State
of Montana if the court finds certain aggravating
circumstances to exist. In this particular case, that
circumstance is if there is sex offense involved in
that of a child. He feels that this is an important
legislation from the publics perspective of when the
death penalty can and cannot be imposed.

Paula Darko, House District 2, expressed how this
particular crime had affected those in her community
and how outraged her community was when they found out
that the death penalty could not be imposed for the
crime that had taken place. Rep. Darko feels that in
writing the statutes to cover these circumstances that
it is a horrible enough crime to warrant, but the death
penalty could not be imposed under any other statute.

Peter Funk voiced a general level of support for the

Jane

John

amendment of the aggravating circumstances for the
death penalty. He stated that it is the Dept. of
Justices position to stand by this amendment as it is
an appropriate expression on the serious and continuing
problem of sexual abuse of Montanans children.

Van Luchene, speaking as the mother of a child who was
murdered by a repeated sex offender, stated how
important it is to provide protection for the children
of Montana. She commented that the family is at the
mercy of the existing laws as they currently stand and
that nothing can be done to change these laws. She
feels that the bill that is being presented is at the
end of the spectrum of what should be done. Taking
action to prevent criminals from being let out of
prison must be addressed as these offenders are beyond
the point of rehabilitation.

Ortwein, in opposition to House Bill 27 submitted to
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the committee a written testimony accompanied by A
Statement of the Montana Catholic Conference on Capital
Punishment and is shown as EXHIBITS 9 and 10. 1In
addition, Mr. Ortwein presented to the committee
testimony from the Montana Association of Churches
represented by Mignon Waterman (EXHIBIT 12).

Rep. Vivian Brooke, House District 56 expressed sadness as
to the types of crimes that have been committed within
our state, especially to those crimes that are
committed against innocent children. Rep. Brooke
stated that she is concerned with the protection of her
children against that of a violent society which is
what we would be encouraging if the death penalty bill
were passed. She feels that one way Montanans can
protect their children from violence is by making
statements against killing of any kind. Including the
process of killing for killing. She feels capital
punishment is not an appropriate action, as it takes a
life for a life. As a society or government, approving
one more act of killing out of outrage is not the
appropriate way to handle this particular type of
situation.

Questions From Committee Members: Rep. Addy questioned Mike
McGrath in reference to the aggravating circumstances
that are mentioned in the statute as to why torture and
aggravated kidnapping were not applicable. Mr. McGrath
said there was no evidence to support either one of the
above mentioned theories.

Closing by Sponsor: Rep. Cody expressed to the committee
that statistics show that criminals who know that
capital punishment is an option for some of their
actions have changed their mind about some of the
things that they have done. Also, this is not a
mandatory law, but only an option that the county
attorneys may chose if they so wish. Rep. Cody feels
that society has an obligation to the protection of the
children of Montana, and if the death penalty is one
way of controlling these brutal crimes from happening,
then it is the committees responsibility to pass this
bill.

DISPOSITION OF HB 27

Discussion: Susan Loehn, County Attorney for the town of
Libby, Montana was scheduled to testify before the
committee on HB 27 but was unable to attend due to
certain circumstances. Rep. Brown stated that the
record on HB 27 will remain open for a period of
two weeks so as Mrs. Loehn can submit a written
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testimony for the committee. Submitted was a letter
from Mrs. Loehn to Mike Lavin, Administrator of the
Montana Board of Crime Control, stating her support of

HB 27 (EXHIBIT 12).

Amendments and Votes: None.

Recommendation and Vote: No action taken. Closing of House
Bill 27.

ADJOURNMENT

Adjournment At: 10:30 a.m.

T

REP. DAVE BROWN, Chairman

DB/je

0708.min



DAILY ROLL CALL

JUDICIARY

51st LEGISLATIVE SESSION --

e oo o e . o G - et M S - - — S . - — =

Date

COMMITTEE

1989
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REP. WILLIAM BOHARSKI Y
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REP. DAVE BROWN, CHAIRMAN )4
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EXHIBIT___* W
DATE__JAN. 9, 1989

Amendments to House Bill No. 42 HB 42-STANG
First Reading Copy -

Requested by Rep. Stang
For the Committee on Judiciary

Prepared by Lee Heiman
January 6, 1989

1. Title, line 5.
Following: "MINORS"
Insert: "NOT ACCOMPANIED BY A PARENT OR GUARDIAN"

2. Page 1, line 15.
Following: "minors"
Insert: "who are not accompanied by a parent or guardian”

1 hb004201.alh



EXHIBIT——2

nATC_ JAN. 9, 1989
WITNESS STATEMENT pg_ 42-STANG

NAME ; ;Lcéﬁ 4/ %&&// BILL No. 842

ADDKESS iﬁ,/,, Ea,/ 79¢ 7‘/@1@@4447,74,% NS 9473  DATE /- §- §

WHOM DO YOU REPRESENT? . Ze 2

—

SUPPORT L OPPOSE AMEND

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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EXHIBIT_3 i
s7e JAN. 9, 1989

. ‘ . DATE.
Montana Magistrates Association Hg.  42-STANG

9 JANUARY 1989

THE MONTANA MAGISTRATES ASSOCIATION SUPPORTS HB42, AN ACT
ALLOWING A TOWN OR CITY TO ENACT AN ORDINANCE TO PROHIBIT
MINORS FROM ENTERING LICENSED RETAIL ESTABLISHMENTS THAT
SELL ALCOHOLIC BEVERAGES FOR CONSUMPTION ON THE PREMISES;
AND PROVIDING THAT THE ORDINANCE MAY ALLOW ENTRANCE TO
CERTAIN AREAS OF SUCH ESTABLISHMENTS THAT OPERATE ANOTHER
BUSINESS OR CONDUCT AN EVENT.

As one can see from the attached figures from Havre City

Court, in the first quarter of the Montana Board of Crime .

Control grant period (October to December 1987) 247% of all i

the DUI convictions in Havre City Court were persons 21

years of age and under and their average blood alcohol )

content was ,.201%, over twice the legel limit. o
i

The next quarter of the grant period, January to March of
1988, nearly half of all DUI convictions in Havre City Court
vere of persons 21 and under and their BAC fell only
slightly, to .185i%.

The following quarter over one-third of all DUI convictions

were by persons 21 and under.
This is an example of the activity seen by just one of over .
120 limited jurisdiction courts in Montana. “

We are not in any way insinuating that illeqal activity of
this type is caused solely by minors being served illegally
in taverns; there is however a possibility that minors could
learn such behavior patterns from watching older peers and
family members in taverns. Any legislative effort to curb
this type of learned behavior would be most asppreciated by
the judges of limited jurisdiction courts of Montana.
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EXHIBIT—.4

DATC_JAN. 9, 1989 |
up._ 42-STANG
WITNESS STATEMENT ) ~
= M

NAME éa/,//m,/ E Ofson BILL NO. 752
ADDRESS _ LY. [for #2[ 76@7,/0;04 Folle IT o’?Fﬂjﬁ
WHOM DO YOU REPRESENT? ... /0
SUPPORT L OPPOSE AMEND .

COMMENTS :

(Z A3 O0Q AL L R 8 Ak Alq P ldTi sl oL 2o I =t o P =
/ V4 Vi 7 /
) L . J /. J)) J N0
L2 ZOL e Ong. AN PGt A 0 LAl L L ARACEITI N L0
. | / | ,
i ¢ 2 - y; LY ¢ Py, : > ;

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. -

Form CS-34 : :

Rev. 1985 :
4



EXHIBIT_5. o iaE

DATE JAN-W9L,i289
- ¢ ¢ ¢ @ B —A2-5TANC

- MONTANANS AGAINST DRUNK DRIVING

Sanders County Group
Carol ker AChairperson %‘ )/) . Pam MclLuskie, Sec.-Treas.
~ P.0.Box1 . 0-4-7/1/5_;\, P.O. Box 491
™ Thompson Falfs, MT 59873 O ga — Thompscn Falls, MT 59873
827-4481 Y- }4__% Lo /é_,/? 827-3450




EXHIBIT__6
DATE__JAN. 9, 1989
WITNESS STATEMENT HE__ 42-STANG

NAME OA& %&@éﬁ” BILL NO. _ </
ADDRESS //xﬁ’ Larsan Drive. s fr

WHOM DO YOU REPRESENT? Jéaéwj 2)4,@, 7 f K
_ 7
SUPPORT X OPPOSE AMEND

COMMENTS :
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PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.

Form CS-34
Rev. 1985
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Mr. Chairman, for the record, my name is Dorothy Cody,
Representative of House District 20, Wolf Point and Poplar.

I am submitting to you today, for your consideration House
Bill 27. (Read Title)

I think I would like to begin by giving you a little history of
how this Bill came to be. Last summer I was working with a group
in my District called the Voices for Children on a Registration
of Sexual Offenders law. I called the Legislative Council to
start some research and they informed me that Senator Vaughn and
Representative Pistoria were working on similar requests. We
ended up unifying that effort and because Senator Vaughn was a
carry-over Senator, she could request the Council to begin the draft.

During the course of exchanging correspondence, I read the letter
from Susan Loehn, Lincoln County Attorney, which you have a copy
of, and I was very saddened by the case she referred to and also
surprised that the State had nothing in the Statutes to allow for
the death penalty in this kind of aggravating circumstance.

After elections, while still working on the Registration Bill
Draft, I asked if anyone had requested a draft on the option of the
death penalty in a case such as this and no one had, so I felt
strong enough about the case, that I did.

I can't think of any circumstance that would speak to me more
personally, as the Mother of a large family, than the one we are
presenting to you now. I firmly believe that Society not only has
the responsibility of doing all that's possible to protect it's
children but that we are also morally obligated to do so.

It's very difficult, as caring human beings, to understand how
the parents of a child, murdered in such a manner, would feel, we
can only imagine. 1It's even more difficult to know that anyone
could or would do such a thing to an innocent child.

If this option of the death penalty in these circumstances, will
prevent even one child from such a heinious death, then how can we
say that it shouldn't be considered?

I did not introduce this legislation to provide a forum to debate
the death~penalty because that debate will go on interminably. Nor
did I want it to be considered as a part of anything that's happened
recently in the State concerning the death penalty. I introduced
this Bill strictly because of my strong personal feelings for the
future protection of the children of this State and possibly my
own grandchildren. I would hope that the Committee will decide on
the Bill in this context.

With that, Mr. Chairman, there are others here who would like to
testify and I would like to reserve the right to close.



EXHIBIT_8
DATE___JAN- 9,

;{%Untana ﬁtaie ﬁBnatB HB— 27-C’Db~f

SENATOR ELEANOR L. VAUGHN

SENATE DISTRICT 1 COMMITTEES:
LOCAL GOVERNMENT
HOME ADDRESS: >
P.O.BOX 45 Vit STATE ADMINISTRATION

PUBLIC HEALTH, WELFARE &

LIBBY, MONTANA 59923 SAFETY

PHONE: (406) 293-5431 ? . E,

HELENA ADDRESS: Z *@? g’jé” /””’”é‘/
CAPITOL STATION
HELENA, MONTANA 59620 January 9, 1989

Mister Chairman and member of the Committee; I am Senator Vaughn,

Senate Dist. #1.

I am a proponent of S. B. #27 because I feel it is absolutely

necessary that this provision be added to Sec. 46-18-303.

When a death is inflicted by a person during the course of
committing sexual assault, sexual intercourse without consent,

deviate sexual conduct or incest and the victim was less than 18

years of age, why shouldn't the provision be there to inflict the

death penalty as much as against any of the other crimes already

listed?

While I'm not an advocate of capitol punishment being indiscremently
used I certainly think anyone who has inflicted a death to another
person as per above listed acts should be subject to being sentenced
to death.

The anguish of the family of the murdered person is indiscribable

and the person inflicting this anguish should be subject to the death
penalty if the person responsible for the sentencing sees this as the
punishment necessary to fit the crime.

Without this amendment being proposed in H. B. #27 being passed this

is not possible. I would strongly urge your passage of H.B. #27.




JAN. 9, 1989

CATE

January 9, 1989 HB 27*CI&N

Jonrs Qerwer
CHAIRMAN BROWN AND MEMBERS OF THE HOUSE JUDICIARY COMMITTEE

oge MontanaCathoﬁc Conferiggf .

In 1974, out of a commitment to the value and dignity of
human life, the U.S. Catholic Conference, by a substantial majority,

voted to declare its opposition to capital punishment.

In 1982, the Montana Catholic Conference issued its own
statement on its opposition to capital punishment. I have attached

a copy of the Montana Catholic Conference statement to my testimony.

We have consistently testified in opposition to extensions
of the death penalty in Montana. The reasons for our opposition
to the death penalty are contained in our position paper. In
summary, capital punishment is not the sole alternative for
the protection of society. Life imprisonment without parole
is another alternative. The death penalty is not a proven deterrent
and does not allow for rehabilitation.

We have the greatest empathy for the victims of crime and
their families, but yet we believe our state can find more appropriate
nethods than the death penalty to rectify the harm and pain

that have been inflicted upon victims and their loved ones.

The Montana Catholic Conference would urge you to vote
"no" on House Bill 27.

: . ARE
<\ﬁTel. (406) 442-5761 P.O. BOX 1708 5§30 N. EWING HELENA, MONTANA 59624
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DATE_JAN- 9,

1oso VOL. 4, NO. 1

27-Coo; . JANUARY, 1982

OF
THE MONTANA
CATHOLIC CONFERENCE
ON
CAPITAL PUNISHMENT

The United States Catholic Conference, out of a commit.

ment to the value and dignity of human life, has declared

it's opposition to capital punishment. The following paper
proposes 10 examine the issues involved and to provide
support for the stand against capital punishment.

The first section of this paper provides a brief history and
update of the death penality. The second seclion discusses
the purposes of criminal punishment, as commonly held,
and their relationship to capital punishment. The next
three sections dea! with the following arguments: (1) Deter-
rence, (2) Caprice and Mistake, and (3) Cost. The last sec-
tion deals with the Church and the Christian viewpoint on
capital punishment,.

I. THE DEATH PENALTY
PAST AND PRESENT

Since time Immemorial, societies have utilized the death
penalty. The reasons for its use and the manner in which it
has been used have changed, but the death penalty itself
remains.

In the early colonies the death penalty was inflicted for a
wide variety of reasons: stealing, selling guns to the In.
dians, witchcraft, murder, assaull, rape, and kidnapping to
mention a few. Hanging was a common method of execu-
tion, aithough history books disclose burnings at the stake
and various torture methods of execution as well. Execu-
tions at this time were public and attended by vast num-
bers of people. ‘

Previous to 1930, official fecords of executions were not
kept. Since 1900, however, there have been somewhere
near 7,000 executions in the United States. The year 1935
was a record year for executions; there were 189. Since
1930, executions have been carried out for seven different
crimes: murder, rape, armed robbery, kidnapping, burglary,
espionage and aggravated assault. The last execution, to
be witnessed by the public, took place in Missoula, Mon-.
tana in 1942,

The freguency of executions evenutally began to recede
and we appeared 1o be moving away from use of the death
penaity, By the late sixties most of Western Europe had
abolished capital punishment. Britain abolished its death
penalty in 1969. Although the United States did not abolish
capital punishment, a moratorium of almost ten years
began in 1968,

In 1972, the United States Supreme Court, in a five to four
decision (Furman v Georgia), ruled that the death penaity,
as then imposed, was capricious and discriminatory and

therefore unconstitutional, Following this ruling, many

states changed their statutes to a mandatory death penally
for certain crimes, hoping to meet the specifications of
Furman. In 1976 the Supreme Court upheid the death pen-
ally in Gregg v Georgia. The Georgia statute provided for a
bifurcated approach for conviction and sentencing and
also called for mandatory expedited review of all death sen-
tences, as well as consideration of aggravating and miti-
gating circumstances. The court would later strike down
mandatory death sentences in Woodson v North Carolina.
In 1977, the moratorium in the United States ended with the
execution of Gary Gilmore in Utah. Since that time, three
other persons have been executed: Jesse Bishop in
Nevada, John Spenkelink in Florida, and Stephen Judy in
Indiana. Since 1976, capital punishment has grown in pop-
ular support. Thirty eight states have enacted or reinstated
capital punishment to date. There are presently 848 per-
sons on death row across the nation.

Montana's death penalty statute has been revised and, hav-
ing been patterned after Gregg, the current statute has
been upheld. There are three persons on death row in Mon-
tana.

"Il. THE PURPOSE OF
CRIMINAL PUNISHMENT

Punishment is commonly held to have four purposes. They
are: (1) protection (of society), (2) retribution, (3) rehabilita-
tion, and (4) deterrence. The first three items will be dealt
with in this section. The fourth item, deterrence, will be
deal! with separately as it remains the greatest topic of
debate in the controversy over capital punishment.

A. Protection

With regarg to protection of societly, there is a definite
alternative to capital punishment; that alternative, of
course, is incarceration.

|

‘montana catholic conference

P.O0.BOX 1708 530 N. EWING
HELENA, MONTANA 59601
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‘Life” imprisonment, however, rarely means “reai” life in
terms of years. The subject of parole inevitably arises. The
chance of a paroled murderer repeating his crime is actual-
ly quite fow, ""A study of some 1158 released and paroled
murderers in eights states (California, Connecticut, Mary-
land, Massachusetts, Michigan, New York, Ohio and Rhode
{sland) over the past several decades showed six commit.
ted another murder, and nine committed a crime of per.
sonal violence or some other felony."* That is slightly over
one per cent.

For that person who continues to remain a threat to society
(Charles Manson Is perhaps an example) "'real’ life with no
parole is stiil an aiternative to execution,

B. Retribution

Retribution Is defined as something administered or ex-
ecuted in recompense, to return in kind. It is defined by
some as simply revenge. Part of the reasoning in the retri-
bution theory includes Hegel's notion of establishing an
equilibrium of restoring the state of being to what it had
been before the crime was committed.® This, of course, is
impossible because the victim cannot be restored. "'"We do
not, in the name of the State, stab, shoot, throw acid, maim
or mug persons convicted of such aggravated assaultls.
Where, then, is the rational logic for retention of the death
penalty for inflicting death?"*

C. Rehabilitation

The purpose of rehabllitation is obviously forgone in a case
of capita! punishment,

Il. DETERRENCE

The issue of deterrence is currently the mos! debated sub-
ject on the topic of capital punishment.

A. The Crimina! and the Crime

We must consider whom we are trying to deter and some of
the circumstances invoived.

A great majority of homicides occur between persons who
know each other. The risk of serious attack from family,
friends, spouses and acquaintances is almost twice as
great as it is from strangers. A large portion of murders in-
volve alcohol. Murder is often a successful assaull, the
outcome depending on whether a weapon was present or
not, and what type of a weapon it was.

There are different kinds of murders; ordinarily they fall
into categories: (1) the premeditaled killing, (2) the felon
killing, and (3) the impulse killing.

1. Premeditated murder — The person who methodically
plans the demise of another human being is not deter-
red by the death penalty because he does not plan to get
caught. :

2. Felon murder — The person who commits murder dur-
ing the commission of ‘a felony (burglary, rape, kidnap-
ping) does not necessarily plan to kill. The homicide re-
sults when things do not go as planned and the criminal
becomes desperate. The lear of being ‘‘caught’ at this
point, far outweighs the fear of execution. The possibil-
ity of being identilied by & witness and consequently ap-
prehended normally is what prompts the homicide.

3. Impulse killing — This type of murderer is even less like-
ly to be deterred by the threat of a death penalty. Con-
sumed with the passion of the moment, he gives no
thought to the consequences ol his actions.

B. Neither Swift Nor Sure

“Theories of criminology stress that a necessary condition
of deterrence is that there be swifl and sure administration
of the criminal law.'*

The death penaity Is not ‘sure.” A person convicted of
murder has a ninety eight per cent chance of not being ex-.
ecuted. “'In one tive year period the FBI's Uniform Crime
Report showed an average of 10,122 murders per year; the
Nationa! Prisoner Statistics over the same period reported
an average of 9 persons per year sentenced to death for
murder."*

The death penalty is not “swift.” "“In 1970 the median time
between imposition of the death sentence and the execu-
tion was 36.7 months.”'* One of the three persons on death
row In Montlana has been subject {0 pending execution
since 1974,

Due to the very nature of the death penalty and our doubts
about i, we have created a complex and lengthy legal pro-
cedure to safeguard the defendant. “Only the rare, uniucky
defendant is likely to be executed when the pracess is all
over."! (There are over fifty men in Montana State Prison
for deliberate homicide, only three of them were chosen for
death row.)

C. The Studies

The studies at present are heid to be inconclusive. While
revealing some interesting insights, they consist largely of
uncontrolied data.

The most widely acclaimed study, done by Thorsten Sellin,
compared the homicide rate in states with capital punish.
ment with homicide rates in states without capital punish.
ment. There were no statistical differences. In 1965 Sellin
also compared prison murders. Taking eleven states, he
found 59 prison murders committed in states with capital
punishment and 43 murders committed in states without
capital punishment,

An econometric study done by Issac Ehrlich suggested "an
additional execution per year. . . may have resulted on the
average in seven or eight fewer murders.” This study has
been rebutted by three prestigious teams of scholars who
have since done further studies. "If anything, the thrust of
the studies points to a counterdeterrent effect."®

A very recent study, published in October of 1980, traced
the history of executions in New York between 1807 and
1963 and found that on the average there were two addi.
tional homicides in the month after an execution,

In 1969 Britain abolished capital punishment. Since that
time, the statistical chances of being murdered remain the
same, three in a million,

D. Increases Violence

The study, showing the additional homicides following an
execution, would indicate thal capital punishment actually
increases violence.

Additional support for this idea lies in the theory of
“‘capital punishment as a vehicle for suicide." Clinical
psychiatrists believe there are cases in which a person
chooses the commissiqn of a capital crime as a means of
committing suicide. "This kind of murderer is engagedina
‘terminal act', in which the killer does not fear death, he
longs for death, What he fears is life, with its miseries and
desperate contlicts, To such a one, prison is to be feared
above all else, for it promises a continuation of the old
miseries. Death by execution fits these psychological
needs . . . , and the mere existance of the death penally
. . . encourages these pathological gambles with fate.”*
George Bernard Shaw declared: "Murder and capital
punishment are not opposites that cancel one another, but
similars that breed their kind."

IV. CAPRICE AND MISTAKE

Qur c.riminal_justice system is a human institution; it is not
infallible. This system is the one we use to decide who will
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dve and who wlll die. If we make a mistake, capital punigh-
ment is irreversible.
The initial decision of whether or not to charge the defen-
dant with a capital crime lies al the discretion of one man,
the prosecutor, As the case proceeds, discretion also plays
a role in the decisions on conviction, sentencing and
clemency.
Human judgement Is always susceptible to error, “Though
‘he justice of God may indeed ordain that some should die,
ne Justice of man is altogether and always insufficient for
saying who these may be.'*®

V. THE COST

“A system of capital punishment is considerably more ex-
pensive than a criminal justice system without capitai
punishment, considering the financial expense on our
courts and prisons.'"*

Every capital case will require a jury trial (10 times as many
Jury trials as in non capital cases) and most will require at
least two jury trials. The selection of a jury takes longer
than in a non capital case. The publicity which often ac-
companies a capital case may force the triat to be moved to
another county which creates an added expense. The trial
itself will be longer, more complex and more expensive.
Appeals in capital cases go directly to the Supreme Court
incurring a still greater expense.

A member of the Montana Attorney General's office gave
the figure $65,000 as the cost for the Jury trial and the first
mandatory appeal in one Montana case. Usually there are
many appeals. The cost becomes exorbitant.

The prison system, as well, suffers in a capital punishment
system. "“Additional security measures are needed to main-
tain a ‘Death Row’ section and the expenses of administer-
ing this unit add up 0 a cost substantially greater than the
.08t to retain them in prison for the rest of their lives. , ."'.'?
Vith regard to cost, an additional point has been made
with a somewhat different emphasis, "In every crime the
first chief criminal is society. Capital punishment is too
cheap and easy a way of absolving the guilty conscience of
mankind. The criminal makes expiation by going to prison;
societly makes expiation by paying to keep him there.'""?

VI. THE CHURCH
AND A CALL TO RESPECT LIFE

in 1969 the Vatican voided a forty year old law decreeing
the death penalty for anyone attempting to assasinate the
pope. No one was ever executed under that law. In 1974,
the United States Catholic Conference declared its oppos-
tion to the reinstitution of capital punishment.

A. Respect for Life

Capital punishment aids the erosion of respect for life. The
gift of lite is God's alone, He is the author and sustainer of
lite. Bishop Rene Gracida of Pensocola-Tallahassee stated,
“A sociely which vicariously pushes the button, pulls the
swiltch or administers the lethal injection is brutalized
thereby to the point of accepting deliberate, premeditated
killing as a means of accomplishing an end which is con-
sirued as good."'**

8. Redemption

The Christian purpose of punishment is reformatory, not
‘ndictive. We are calied to remember God's healing love
1d that human life is never beyond redemption. Christ
ame to save and not to condemn. St. Paul explains to the

Romans, “Never repay evil with evil, but let everyone see
that you are interested only in the highest ideals. Do all you
can to live at peace with everyone. Never try to get revenge;
leave that, my friends, to God's anger."

C. An Eye for an Eye — The Old and the New

Ancient Israel authorized the death penaity for a variety of
crimes. The shedding of innocent bicod was heid to pollute
the land and purification could be achieved only by the
spllling of more blood. With regard to this tradition, Bishop
Gracida offers some interesting insight:

Perhaps the more ancient books of sacred scripture
show that use of the death penalty was authorized by
God only in the sense that these books show that
other practices, common in those days but now be-
lieved to be immoral by Christians, were authorized
by God. In other words, perhaps God merely permit-
ted the use of the death penalty, as he merely permit-
ted the practice of polygamy and merely permitted
the practice of slavery, unti! deepening of faith and a
growing sense of human personal dignity, nurtured
by faith, would lead to replacement of these prac:
tices by alternatives consonant with the natural law
and the new law of Christ. The law of Chirst does not
replace natural law but fulfills and elevates it by as-
suming it into union with the grace of the Holy Spirit,
who teaches and guides Christians from within, **

Chist said, "You have learnt how it was said ‘Eye for eye
and tooth for tooth’; But | say this to you, offer the wicked
man no resistance. On the contrary, if anyone hits you on
the right check offer to him the other as well; if a man takes
you to law and would have your tunic, let him have your
cloak as well.” (Mt. 5:38)

Bishop Gracida continues, "The spirit gives different gifts
to Christians of every age, so that they might use the
special opportunities of each age to redeem it.”"**

The Indiana Catholic Conference declared: "Throughout
the course of history, the precious quality of human life
has become more apparent to people of all faiths.”

D. Christians and Civil Law

When we reflect upon the use of the death penalty, we are
reminded of an execution which took place some 2000 years
ago: "We have our law, and according to the law he must
die." (Jn. 19:7) "And s0 Jesus, who was sinless and guilty of
no crime, was adjudged to be guilty and was executed. Per-
haps by planning our redemption through such a miscar-
riage of justice, God has revealed {o us that the deliberate
act by which society takes a human life in the name of ‘law
and order' is a heinous perversion of justice. The death of
Jesus must serve to illuminate our minds as we examine the
relationship between Christians and the civil law, especially
law which imposes the death penalty.”’

IN CONCLUSION

In summary, capital punishment is not the sole alternative
for protection of society. A death penally does not allow
for rehabilitation. Capital punishment is not a proven deter-
rent. On the contrary, it may actually increase violence. in a
capital case, there always exists a possibility for error. A
system of capital punishment is lengthy, cumbersome and
expensive.

The preceding statements are a response to some 1mpor-:
tant issues regarding the death penaity. Ultimately, how-
ever, the Christian must examine this issue in light of the
gospel vision. Therefore, out of a commitment to maintain
respect for life, to preserve human dignity and to manifest
the redemptive message of Christ, the Montana Catholic
Conference declares its oppostion to capital punishment.

X 10
%9,



*Hugo Adam Bedesu, The Courts The Constitution, and Capital Punish.
ment, 1977

‘Marvin E. Wollgang, “The Death Penalty: Social Philosophy and Social
Science Reseerch', Criminal Law Bulietin, 1978

¢idid.

sAnthony Amsterdam, “The Case Agains! the Death Penalty", Jurls Doctor
Magszine, 1971

*Position paper — New York Catholic Conference, 1877

*ibid.

Yirvin lsenberg, ed., The Desth Penaity, 1977

*William Branden, Chicago Sun Times, reprint in Helena Independent
Record

*Bedesu.
‘*Charies L. Black, Jr., Capital Punishment: The Inevitabllity of Caprice and
Mistake, 1974
'Barry Nakell, “The Cost of the Death Penaity”, Crimins! Law Bulletin, 1978
*/did.
*Capital Punishment: What the Religious Community Seys. Board ol
Church and Society, United Methodist Church
**Rev. Rene Gracids, "Capital Punishment and Respect for Lite", Summer
1980
**Rev. Rene Gracioa, “Capits! Punishmen! and Respect lor Lile', Summer
1080
*idid.
“ibid.

BIBLIOGRAPHY

Anthony Amsterdam, “The Case Against the Death Penal-
ty," Juris Doctor Magazine, Vol. 2 #2, November, 1871,

Hugo Adam Bedeau, The Courts, the Constitution, and
Cga%ita/ Punishment, D.C. Heath & Co., Lexington, Mass.,
1 .

Charles L. Black, Jr., Capital Punishment: The Inevitability
og;:aprice and Mistake, W. W. Norton & Co. Inc., New York,
1874,

William Branden, “The Death Penalty: Is It Really Effec.
tive?", article in the Chicago Sun Times, reprinted in the
Helena Independent Record, January, 1977,

Vincent Bugliosi (with Curt Gentry), Helter Skelter, W. W.
Norton & Co. Inc., New York, NY, 1974,

Rev. Rene Gracida, “‘Capital Punishment and Respect for
Life", Summer 1980.

Rev. Rene Gracida, '""A Florida Bishop Speaks Agains!
Capital Punishment", Origins: Vo. 9 #6, July, 1978,

irwin Isenberg, ed.. The Death Penalty, The H. W, Wilson
Co., New York, 1977.

Ruth Marcus, “Death Wait Shortens'. The National Law
Journal, Vol, 2 #44, July, 1980,

Michael Meltsner, “Capital Punishment; the Moment of
Truth”, Juris Doctor Magazine, Vol. 2 #2, November, 1971,
Barry Nakell, “The Cost of the Death Penalty”, Criminal
Law Bulletin, 1978.

Anthony Scaduto, Scapegoa! — The Lonesome Death of
Bruno Richard Hauptmann, G. P. Putnam's Sons, New
York, 1976.

Christian D. Tweeten, “Montana's Death Penalty After
State v McKenzie', Mpntana Law Review, Vol. 38,

Ernest Van uven Haug, Punishing Criminals, Basic Books,
Inc., New York, 1975, .

Marvin E. Wolfgang, "The Death Penalty: Social Philosophy
and Social Science Research”, Criminal Law Bulletin, 1978.
The Case Against Capital Punishment, Washington Re-
search Project, 1971,

Qrigins, “Georgia Bishops and the Death Penaity”, by the
Catholic Bishops of Georgia and the Episcopal Bishop of
Atlanta, Vol, 10 #7, 1980.

Position Paper on Capital Punishment, New York Catholic
Conference, 1977.

Capital Punishment: What the Religious Community Says,
Board of Church and Society, United Methodist Church.

‘Other statistics and figures obtained from: NAACP,
Deputy Jim Blodgett — Montana State Prison,
Mike McCarter — Montana Attorney General's Office.




BEYOND ABOLITION OF
THE DEATH PENALTY

By Patty Opitz

Out of a commitment to the value and dignity of human life,
the Montana Catholic Conference has declared its opposi-
tion to the death penalty.

We see abolition of the death penalty as the most obvious
step to be taken in fostering respect for life within the
criminal justice system. We must not, however, see the ac-
complishment of that task as an end 1o our labor. Achieve-
ment of this goal cannot be the finale. To truly create a
posture of respect for lite and human dignity within the
criminal justice system, we must also turn our attention to
some even more difficult, and somewhat less obvious,
challenges.

There are two major areas of concern we wish to address.
The first challenge Is 1o deal with the person presently on
death row, the second challenge is to prevent others from
joining him, :

Death Row and Human Dignity

if capital punishment is abolished, the alternative for those
persons on death row Is life imprisonment. For them, and
other chronic, violent offenders serving life sentences, an
environment must be provided which Is isolated from the
rest of society. it is at this point where we, as a society, are
faced with a choice. We can simply lock these people away
and forget them, or we can attempt to provide an isolated
environment for them which is also consistent with a
regard for human dignity. At present, our prison system
does not provide this kind of environment for ther person
serving a two year sentence, let alone the person who must
be incarcerated for the rest of his natural life.

Our prisons are overcrowded and understaffed. (In Mon-
tana, the state prison was designed for 480 inmates. In Oc-
tober of 1981, the prison population was 686. The ratio of
social workers to inmates is 100 to 1.)' Consequently, the
very basic human needs for proper {o0d, health care and
sanitation are difficult to provide. Opportunities for recrea-
tion and education are limited. Adequate protection from
physical abuse is deficient. As one prisoner put it: A good
day is when | get up, have three squares, and don't get
wounded or raped.”

The cages, the lack of privacy, the boredom, the oppres-
sion of the mind and spirit, the lonliness, the mistrust . . .
all of these combine to make our prisons a dehumanizing
and detrimental experienge. Rehabilitation under these cir-
cumstances is highly uniikely.

We are a frightened and frustrated people. In August of
1980, there were 650 persons on death row across the na-
tion. As of August 1881, there were 848.? In one year, we
added 198 persons to death row. The soaring crime rate
has created a public outlcry for harsher sentences, man-
datory sentences, more bars, more barbed wire, and more
peopie on death row. “Of the 1.5 billion spent annually on
‘correction’ in the United States, 95% goes for custodial
costs (iron bars, stone walls, guards), and 5% goes for
education, health services and skill training.'” In our
frustration, we continue to react to crime in a fashion
which simply does not work. Chief Justice Warren Burger
recently stated: “To put people behind walls and bars and
do little or nothing to change them is to win a battle but
lose a war. It is wrong. it is expensive. It is stupid."”

We recommend alternatives to warehousing large numbers
of prisoners. “Experts agree that only 20% of present in.
mates represent a danger to soclety and must be securely
confined.”* The other 80%, persons convicted of non.
violent crimes, should make expiation through fines,
restitution and community service. Further, *'Fifty per cent
of our combined jail and prison population consists of per-
sons convicted of offenses in which the offender is actual-
ly the victim, l.e. alcohol, drugs, status offenses, gambling
and prostitution.”! These persons are more successfully
dealt with through community based counseling centers
and abuse programs,

Reducing our prison population is an economic plus, as
well as a way to provide a humane environment for those
few persons who must be retained in a maximum security
facility indefinitely.

PREVENTION — ATTACKING THE ROOTS OF CRIMES
The second concern we must address is in the area of
crime prevention. As stated earlier, we tend to react rather
than act when dealing with ¢crime. We must begin to re-
evaluate the society which produces one of the highest
crime rates in the world. The roots of crime are poverty, ig-
norance and indifference. Discrimination, unemployment,
family and neighborhood breakdown and lack of moral
leadership are all contributing factors. We tolerate white
collar crime. We allow false values, materialism and greed
to take precedence in our society. The media glorifies
violence. In the end, we suffer from loss of respect for
human life and a lack of personal responsibility.

We will remain the victims of crime until we become involv-
ed. We begin by assessing our own values and attitudes as
individuals. Have we simply accepled social injustice or
are we concerned and involved? Have we allowed faise
values 1o shape our own lives? Do we really care about our
brothers?

Crime and the criminal are everyone's problem and every-
one's challenge. Christ said, “Come . . . Inherit the king-
dom prepared for you from the creation of the world . . .
For | was in prison and you came to visit me . . . Then the
just will ask Him: ‘Lord when did we visit you when you
were in prison?' The King will answer them: 'l assure you,
as often as you did it for the least of my brothers, you did it
for me'". (Mt. 25.34ff)

'Statistics obtained from Mont. Dept. of institutions; Corrections Div.
'Statistics obtained from NAACP

‘Prisons and the Christian Conscience; Weshington State Catholic Con-
lerence, Apr. 1980

‘Alternatives to Prisons: Issues and Options; “institutiongl Corrections: The
State of the Art"”; by Lucien Zamorsk:, pg. 55, School of Social Work, Univer
sity of lows, 1879

‘Alternatives to Prisons: Issues and Options; "Cost of Imprisonment,” by
Bob Gross; pg. 38; School of Social Work, University of lowa; 1979
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CHAIRMAN BROWN AND MEMBERS OF THE HOUSE JUDICIARY
COMMITTEE:

I am Mignon Waterman of Helena, representing the
Montana Association of Churches.

We do not wish to ignore violent crime, nor do we condone
it, but we are opposed to HB27 because we are opposed
to capital punishment.

As we discuss specific criminal acts such as the ones
described in Rep. Cody's bill, it may seem appropriate
to add these crimes to the growing list of crimes for
which the death penalty may be imposed. However, we
believe it is important to look at the basic issue
here - the imposition of the death penalty itself.

Society drafts laws to protect its values and capital
punishment undermines those values. Laws enacted to
protect society from killing should not approve more
killing.

There is no conclusive evidence to show that the death
penalty is a deterrent to crime.

As I said before, the Montana Association of Churches
is opposed to HB27 because we oppose capital punishment.
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Mike Lavin HB 27*C£kﬁ
Administrator '

Montana Board of Crime Control
Crime Control Division

303 N. Roberts, 4th Floor
Helena, Montana 59604

Dear Mr. Lavin:

I have received notice of the meeting which is going to be
held November 16-17, 1988, in Helena regarding the “Information
Exchange on Legislative Issues for the Criminal Justice System".
I will be unable to attend that meeting, but I did want to share
some of my concerns with you regarding the law concerning the
death penalty, §46-18-301, et. seq.

My specific concern is with §46-18-303. M.C.A., aggravating
circumstances in which the death penalty may be given to an
offender. As you may recall, in August of 1987 a young boy, Ryan
Van Luchene, who was 8 years old, was killed by Robert Hornback.
The boy was sexually assaulted and was brutally murdered. It was
very frustrating as a prosecutor not to be able to seek the death
penalty in this case. Under the current state of the law
aggravating circumstances do not include rape or the killing of a
child as an aggravating circumstance. It seems a travesty of
justice that a child's life can be taken in such a brutal and
sickening way and that the prosecutor's office cannot seek the
death penalty. This defendant, Robert Hornback, is a dangerous
person, and we did the best we could to try to insure that he
would not be released from prison for as long a period as
possible. ,

In a crime such as this, there should be a possible sentence
of death. 1In my opinion, the protection of society demands
that a violent pedophile such as Robert Hornback be put to death;
not for vengeance, but for the protection of our children.
Criminal jystice information supports the premise that child
molesters repeat their predatory behavior until treatment or
prison intervenes. A small number of number of pedophiles kill
their victims either as part of the sexual act or as a way to
escape detection.l

One of the greatest strengths of Montana law is its
flexibility and its ability to change in response to changing
social conditions. I respectfully ask that your agency look into
a Legislative change which would allow the death penalty for the
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murder of a child during a sexual assault. There are numerous
citizens in Lincoln County, and* I am sure in many Other ccunties
in Montana, who would support this change in the law. There have
been many citizens in my county who were outraged to learn that
the death penalty was not an option in the Robert Hornback case.

If there is anything I can do to help, please do not
hesitate to call upon me.

s

Sincerely,

(A

Susan Loehn
County Attorney

SL/cs

ccs  Fred R. VanValkenburg
Lenator Eleanor Vaughn
Representative Mary Lou Peterson
Representative Paula Darko

lChild Molesters: A Behavioral Analysis; National Center

for Missing and Exploited Children, Behavioral Science Unit,
Federal Bureau of Investigation. April 1987, 2nd Edition.
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