MONTANA STATE SENATE
JUDICIARY COMMITTEE
MINUTES OF THE MEETING

March 24, 1987

The fifty-first meeting of the Senate Judiciary Committee was called to
order at 7:00 p.m. on March 24, 1987 by Chairman Joe Mazurek in Room 402
of the Capitol Building.

ROLL CALL: All members were present.

ACTION ON HB 442: Valencia Lane explained the amendments that the
committee asked her to prepare (see Exhibit 1). She stated amendments 2
through 7 discussed who will make the judgement and the amount entitled
to the claimant. She commented the jury will return the verdict and the
amount, which the judge is given to review and either accept or not
accept. The judge must give his reasons for his decision on the claim
amount, she said. Senator Mazurek commented there was a proposed amend-
ment that allowed punitive damages to be put in froat of the jury.
Senator Pinsoneault agreed that the jury makes the decision on the
determining amount, the judge reviews it. Senator Mazurek asked why on
page 5, line 22, the amendments have the judge making the decision on
punitive damage., Valencia explained on line 25, page 5, it refers to
judge trials and the list of factors starts on page 3, line 1. Senator
Brown asked isn't it the jury who gives the verdict in criminal cases
and the judge gives the sentencing. He felt that system should be used
here and have the judge give an amount of the claim and not the jury.
Senator Pinsoneault said a judge does give a criminal sentencing, but
with what the committee has done by making him just decide on whether
the jury's amount is proper has taken some of the burden off his shoulders.
Senator Mazurek asked the committee if they wanted every punitive damage
award based on this criteria. Senator Mazurek explained there are two
areas the committee must decide on: 1) who decides the amount, and 2)
should there be punitive damage insurance. Senator Brown commented that
he agreed with Representative Mercer that a punitive damage law suit
should get at the person it is directed toward and not an insurance
company, but it is hard to exclude it from all the other coverages.
Valencia stated amendments 1, 8, and 9 strike the language prohibiting
insurance coverage of punitive damages, Mr. Jim Robischon said if the
committee strikes punitive damages, then his Liability Coalition would
propose to allow insurance for punitive damages in some cases. He
stated it would have to be an "express rider" clause, so it would not
effect each policy. Senator Crippen moved amendments 1, 8, and 9 striking
the provision against insurance coverage of punitivie damages. The
motion carried.

Senator Crippen moved Jim Robischon's amendment (see Exhibit 2) for
discussion. The committee asked why the bill needed this amendment,
which allowed punitive damage insurance to continue in policies that
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included it already, because it is protected in the law. Senator Crippen
said the committee was talking about a Supreme Court case on this subject.
Senator Mazurek said he was worried about the retroactive effectiveness
since it is slated for October and the committee just deleted the insurance
part. He asked what the effect of this amendment would be on policies
which people thought punitive damages were covered. Valencia answered
that on page 7, line 20 the language should be re-inserted because it
will make it clear the effective date for the act without upsetting any
insurance policy already in place. Senator Crippen added on to his
motion on page 7, line 20, to re-insert: '"AND policies of insurance
issued". Senator Yellowtail felt the insurance companies already have
the right to do this if they want and he didn't see why the bill needed
it. Senator Mazurek inquired if he renewed an issue, would it still be
an issue two years down the road. Valencia pointed out most bills
related to insurance have effective dates referring to policies issued

or renewed. Senator Mazurek asked if the amendment was adopted, would

it apply after October 31, 1987. Jacqueline Terrell, American Insurance
Association, said if the policy included the punitive damages, it would
bring us into line with other coverages in other areas. They voted on
the Robischon's amendment. The motion failed with Senators Yellowtail,
Brown, Bishop, Pinsoneault, Halligan, and Blaylock voting no.

Valencia noted on page 2 of her prepared amendments that (9) is taken -
from the original statute on page four of the bill starting on line 19.
She said the phrase on line 22, page four, after "rules'":

", outside the presence of the jury,"

was left out of the amendments. Senator Halligan moved Valencia's 2
through 7 amendments, plus the additional wording found on line 22, page
4, He said this allows the judge to approve or disapprove the jury's
decision. He said the judge has to tell the defendant the reasons for
decreasing or increasing the claim the jury decided upon. Senator Galt
asked what happens if the judge doesn't change it. Senator Bishop
explained a judge can increase a jury award under existing law. Mr.
Robischon said that was correct. Senator Bishop thought this will give
the judge a new power. Mr, John Hoyt suggested it would give the court
a very careful review. Senator Brown stated with or without the jury,
the judge has always justified the decision anyway. Senator Bishop felt
it would not be difficult to present an opinion on the amount if the
judge has been there through the whole trial. Senator Beck felt it
should be left the way it was presented to the committee. The motion to
accept amendments 2 through 7, and the additional language passed with
Senators Brown, Galt and Beck voting no.

Senator Halligan pointed out page 2, lines 9 through 14, totally eliminated
product liability. Senator Halligan moved to delete page 2, lines 9

b
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through 14, because it would allow punitive damages in bad faith cases,

but it can't be in breach of contract cases. Senator Brown asked why

this should be done. Senator Halligan expressed that was the way contracts
were to be handled in this area. The motion carried with Senators Galt,
Beck, Pinsoneault and Mazurek voting no.

Senator Halligan moved that on page 2, line 24 to re-insert "oppression'.
Senator Crippen felt the "oppression'” motion was over-stepping it.
Senator Halligan added to his motion the definition of oppression on
page 4, lines 25, through page 5, line 4, Mr., Robischon said it could
allow any person with any action taken against them to sue for punitive
damages. Karl Englund told this definition was a Jack Ramirez and Tom
Towe creation. The motion failed with only Senator Halligan voting yes.

Senator Pinsoneault moved the bill AS AMENDED BE CONCURRED IN. The
motion carried with Senator Yellowtail and Senator Galt voting no.

ACTION ON HB 167: Mr. Robischon presented what the bill does in its
present state. He explained the amendments, by the House, dealt with

the prohibition against recovery for emotional or mental distress which
applies only in cases arising from contract disputes, except in cases of
actual physical injury to the plaintiff. He said, for example, in a

recent case in Butte, the plaintiffs, who owned a Baskin Robbins franchise,
sued Baskin Robbins for damages allegedly caused by Baskin Robbins'

refusal to allow the franchise to be relocated to an allegedly more
advantageous location in Butte. He said, the plaintiffs recovered not

only for contractual damages but also a large sum for emotional

distress. = He said this bill, as amended, would have prevented the

recovery for any emotional distress. Mr. Robischon went over his amendments,
which he gave to the committee on March 12th (see Exhibit 3). He explained
the new section 1 gives specific areas where no one can receive damages

for emotional or mental distress (a through d). Karl Englund said the
introduced bill would have emotional distress and mental distress cases

in all contract problems. Mr. Englund pointed out the case Mr. Robischon
brought in on March 12 about the 1,000 page transcript and a 1l page

section on the mental distress involved, which the plaintiff received

over 3 million for emotional distress. He felt there should be more

proof to emotional distress than what was in that transcript. He explained
his March 12 amendment (see Exhibit 4) that allows emotional and mental
distress damages if the contract or the breach of contract would particularly
cause distress., Jacqueline Terrell stated her group approves of the
Robischon amendments because some damages are not associated with contract
actions. Mr. Robischon opposed the Englund amendment. Senator Mazurek
thought it was too broad. Randy Gray, Farmers Union Insurance, felt the
Englund amendment puts it right back where they started. Senator Crippen
asked Mr. Robischon if it would expand the bill by including contract

cases and bad faith cases. Mr. Robischon answered it just shows more
duties and obligations to this statute. He did feel what he had identified
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as the duties and obligations were sufficient. Senator Galt moved the
Robischon amendments. Senator Mazurek said one can get punitive damages,
but not for emotional distress or bad faith cases. Valencia said that
was correct., Mr, Robischon added that the House committee felt emotional
distress should be kept in tort cases. Senator Yellowtail felt this was
an expansion of the bill into the bad faith area and he did not think
that it was right. Senator Crippen said he doesn't want to eliminate
bad faith. Senator Yellowtail asked if the word "duty" doesn't imply
"bad faith". Senator Mazurek stated that has been argued in front of the
Supreme Court before, Mr. Englund believed if one has a breach of
contract case, unless one has a physical injury, one should not get
emotional distress compensation and he said his amendment doesn't deal
with punitive damages. Senator Crippen asked Mr. Englund if he would
ask the court in his cases for emotional distress., Mr. Englund answered
not in contract cases. Senator Halligan moved a substitute motion to
leave it the way it is., Senator Mazurek asked the committee if they
could move on to HB 592 for the moment. The committee agreed. All
motions were withdrawn.

ACTION ON HB 592: Mr. Robischon explained his substitute bill for HB
592 (see Exhibit 5). Mr. Robischon explained the House passed HB 167
and HB 442, which has the same concept as section 1 of his substitute ;
bill, and because of the changes so far in HB 442 and HB 167 it should -
be put in this bill. He explained in the House's bill it attracts all
claims. He stated his section 2 modifies the House's action, because it
gets rid of non-negotiable contracts. He explained section 3 is the
definition the committee requested., He said it is from the Uniform
Commercial Code in the Sales part of the code. He felt it provides for

the existence of the claim. Senate Mazurek expressed question on these
suggestions because the committee only asked for a definition of ''good
faith". Mr. Robischon said that because of the action taken tonight,
section 1 should be in there and section 2 is an attempt to convince the
committee that a party might breach a contract because it was allowed in

a statute of the contract. Senator Yellowtail stated the only reason

the committee kept the bill is for a real definition and he did not see

it. Senator Yellowtail moved BE NOT CONCURRED IN on the bill. Senator

Galt made a substitute motion of passing the Robischon substitute bill.
Senator Beck said he did not want to see it thrown out because he had
received a lot of mail that wanted it passed out. He commented the

banks are in a '"Catch 22" position because the farmers can run on the

bank, the bank can run on the farmer, He asked where does one draw the

line on this. Senator Crippen expressed that Mr, Robischon had a definition
but would not tell us. Mr., Robischon replied that he wouldn't have

argued section 1, but the committee changed HB 442 and HB 167. He said

he gave the only definition he had. He stated someone has to take
responsibility of this issue before the jury does and section 3 is what

the committee is looking for. Karl Englund stated section 1 is only for
contract damages and section 2 is only limiting the amount of damages. -
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Karl Englund agreed with section 3 because it is in the sales code.
Senator Mazurek asked when does a "convenant arise'. Mr. Robischon said
section 2 doesn't do what Mr. Englund said it does. He said it would be
any contract that has failed to act, has no implied covenant. Senator
Pinsoneault expressed that he doesn't know anyone who has dealt with a
bank and has lost something that did not think they got a bad deal. He
believed the committee was hearing one side of the story and he felt
people will get lawyers to take them to court and use Rule 11, which
doesn't work. He stated Robischon's amendment was the best deal. The
substitute motion to except the substitute bill failed on a voice vote.

Senator Brown moved a substitute motion to accept just section 2 of the
Robischon's bill. Senator Mazurek felt section 2, except for the last
four words ("or of such contract") should be included with section 3.
Senator Brown added section 2, except for the last four words, to his
motion. Mr. Robischon reminded the committee section 2 is the action of
the party and not the statute. Senator Brown said he will just go back
to his original motion of section 3. Valencia wanted to make clear to
the committee that the whole bill is just the definition of "good faith".
The motion carried with Senator Galt voting no. -

Senator Brown moved a substitute motion of AS AMENDED BE CONCURRED IN on
HB 592. Senator Yellowtail felt it still did not do what it was suppose
to, The motion carried with Senator Yellowtail voting no.

The committee continued action on HB 167. Senator Crippen moved to
reconsider the action to put in an effective date in the bill. The

motion to reconsider carried.

Senator Crippen moved the bill., The motion carried (see ROLL CALL
Sheet).

ACTION ON HB 241: Senator Pinsoneault commented that the committee had

three good meetings on HB 241. He gave the committee the rationales of
the Ad Hoc's amendments presented on March 10 (see Exhibit 6) and Barry
Hjort's revised amendments presented on March 20 to the subcommittee

(see Exhibit 7). He also gave the committee copies of the minutes from
the final subcommittee meeting on March 21 (see Exhibit 8). He explained
that both sides agreed on amendments 1 through 6 from the Spaeth/Hjort
amendments. Senator Pinsoneault moved the first six amendments. The
motion carried.

Senator Mazurek asked what the "employer's discretion" meant. Senator
Pinsoneault commented on the #3 amendment from the Ad Hoc rationale (see
Exhibit 9 and 10, March 10th) about employer's decisions. Senator
Bishop asked if they want to cut back on employers discretion or what.
Barry Hjort replied there should be the assumption that the decision the



Judiciary Committee
Minutes of the meeting
March 24, 1987 7:00 p.m.
page 6

employer made was right or gives him the benefit of the doubt. He
didn't like the proposal because it gives what kind of discretion is
determined. Senator Pinsoneault said that deleting the employer's
discretion is on:

Page 3, line 10.
Following: 'DUTIES"
Strike: "OR"
Ingert: ","

Page 3, line 11.
Following: "OPERATIONS"
Insert: ", or other legitimate business reason'

which changes the defintion of "good cause'". Senator Pinsoneault moved
these amendments. Barry Hjort said the Pinsoneault definition was fine.
Senator Blaylock wonder what the differénce was when saying "any good
business reason'". No comment, The motion carried with Senator Blaylock
voting no,

L4
Senator Pinsoneault open discussion on the eighth amendment of the
Spaeth/Hjort amendments (Exhibit 8, page 3). LeRoy Schramm, from the
University Systems, did not agree with the eighth amendment, which
deleted the three year employment period. Senator Pinsoneault moved the
eighth amendment. The motion carried unanimously,

Barry Hjort said the House put in (3) on page 4, line 4, which the
Spaeth amendment deletes (#9 amendment). He said to either leave it the
way it is or delete the subsection. Senator Pinsoneault stated the word
"written" should be taken out because it is not needed. He said most
contracts are written. Senator Galt moved to delete (3) on page 4, line
4 in its entirety. Senator Mazurek gave an example of a personnel
policy which says a person gets 14 days vacation but the boss fires this
person because he took a 14 day vacation and so the guy can use the
written personnel policy. John Maynard, Department of Administration,
Tort Claims Division, commented the State is sued for not following the
progressive punishment policy because this policy has certain steps of
discipline to follow, Senator Halligan said businesses will not have a
written policy because they will be sued by having written policies to
follow, so why have them. Senator Bishop questioned if you follow the
policy, you will not get into trouble. Senator Crippen agreed with
that. Senator Halligan stated people do not follow one, so why have it,
Senator Halligan felt the Pinsoneault/Ad Hoc amendment would deter
written policies because many businesses would tear written policies up
s0 they are not sued with wrongful discharge. Senator Mazurek said if
you have a huge company, you better have a written personnel policy, but
he felt small businesses could go without one. Senator Beck asked which
one would someone get sued for, the written policy that was not followed,
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or the unwritten one. Senator Beck agreed with Halligan. Barry Hjort
felt if it is left the way it is, it will encourage people to tear up a
written policy. Senator Mazurek commented that on page 2, line 12, (2),
with the Spaeth/Hjort amendments it does not mention a written personnel
policy. Senator Crippen spoke out that any employer who doesn't have a
written policy will be a damn fool because they have to prove they did
not violate the spoken policy. He asked how one is going to do that if
nothing is in writing. He felt it can be a defense for the employer.
Senator Pinsoenault moved a substitute motion to retain (3) and include
the word "written'". Senator Beck asked if this still allows non-written
policies. Senator Mazurek replied that you better follow the one you
have and if you don't have one, you better write one. He pointed out if
an employee states he was told a certain policy, that will not stand up in
court. The motion carried with Senators Halligan, Yellowtail, Blaylock
and Galt voting no.

Senator Galt withdrew his motion to delete all of (3). Senator Pinsoneault
moved amendment #10 and #11 on the Spaeth/Hjort amendments. The motion
carried unanimously.

Senator Pinsoneault discussed page 6, line 6, section 7. Karl Englund
stated if a employer says you are hired for life, you should be able to
bring suit against him. He felt if you have a written contract, you
better deal with that contract, Mr. Schramm stated the University
system has one year contracts and they are not covered under the act
right now, but all the employees have to do is let the contract run out,
and that will cause litigation. Senator Mazurek asked why do contracts
only have specific terms. Mr, Hjort replied if you don't specify the
terms, then why do it. Senator Pinsoneault moved amendment #13. The
motion carried unanimously.

Barry Hjort explained amendments #14 and #15. He explained on amendment
#15 by Gary Spaeth the concern would be other common cause actions would
come about for deleting the laundry list. Senator Halligan moved the
amendments. The motion carried unanimously.

Senator Pinsoneault moved on:

Page 9, line 3.
Strike: '"accruing"
Insert: "arising"

The motion carried unanimously.

Senator Halligan inquired if the committee was going to leave the effective
date., The committee agreed to. Senator Halligan questioned if Mike

Meloy had thought of the point that an employer can not make an employee

go into arbitration after the fact, Senator Pinsoneault said it should
have been done before hand., Mr. Hjort told the committee they had
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deleted the area of arbitration policy and he did not see any unfairness
in this area. Mr. Englund commented arbitration dealt with the attorney
fees being paid by the one who would not go into arbitration. Senator
Mazurek thought maybe they would not use lawyers at all if they know

they have to pay the fees. Barry Hjort thought the process was even.

Karl England told stories of arbitrators. Valencia commented that the
House took out the word "COLOR" on page 6, line 1, and it is in the

Human Rights statute, so it should be put back in there. Senator Halligan
moved the amendment, The motion carried.

Senator Pinsoneault moved the bill AS AMENDED BE CONCURRED IN. The
motion carried with Halligan voting no.

The committee adjourned at 10:20 p.m. ',A> ;>/
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Senator Joe Mazurek, Chairman

Senator Bruce Crippen, Vice Chairman

Senator Tom Beck

Senator Al Bishop

Senator Chet Blavlock

Senator Bob Brown

Senator Jack Galt

Senator Mike Halligan

Senator Dick Pinsopeault
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Senator Bill Yellowtail

Each day attach to minutes.




SENATE JuwiClARY

EXHIBIT NO.__/ .
Dm1_777kzzgé D 196
BILL N0.L L2 TCopm

PROPOSED AMENDMENTS TO HOUSE BILL 442
(Third reading, blue copy)

1. Title, lines 7 and 8.
Following: "CASES;" on line 7
Strike: the remainder of line 7 through "DAMAGES;" on line 8

2. Page 5, line 18.
Following: "(a)"
Strike: “If"

Insert: "When"

\ Following: "the"
Strike: "trier of fact"
Insert: "jury"

3. Page 5, line 20.
Following: "the"
Strike: "judge"
Insert: "jury"

4. Page 5, line 21.

Following: 1line 20

Strike: 1line 21 through "time"

Insert: "be submitted to the judge for review as provided in
subsection (8)(c¢c)"

5. Page 5, line 22.
Following: '"made"
Insert: "by the judge"

6. Page 5, lines 22 and 23.

Following: "," on line 22

Strike: the remainder of line 22 through "judge" on line 23
Insert: "he"

7. Page 6, lines 17 through 24.
Following: 1line 16
~_Strike: subsection (9) in its entirety

Insert: "(c) The judge shall review a jury award of punitive
damages, giving consideration to each of the matters listed
in subsection (8)(b). 1If, after review, the judge
determines that the jury award of punitive damages should be
increased or decreased, he may do so. The judge shall
clearly state his reasons for increasing or decreasing the
punitive damages award of the jury in findings of fact and
conclusions of law, demonstrating consideration of each of
the factors listed in subsection (8)(b).



(9) The plaintiff may not present, with respect to the
issue of exemplary or punitive damages, any evidence to the ' 4
jury regarding the defendant's financial affairs or net
worth unless the judge first rules that the plaintiff has
presented a prima facie claim for exemplary or punitive
damages."”

8. Page 6, line 25 through page 7, line 8.
Strike: sections 3 and 4 in their entirety
Renumber: subsequent sections

9. Page 7, line 20.
Following: "ARISING"
Strike: "AND policies of insurance issued"

7077b/C:JEANNE\WP: jj

SENATE JUDICIARY

EXHBITNO___ /o

DATE .7 = 2L =87
BILLNO AR 442
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Page 6, line 25

Following: Section 3

Strike line 25 through page 7, line 4

Insert: "Insurance coverage does not extend to punitive or

exemplary damages unless the insurance contract specifically
includes such coverage."



Strike:

Insert:

SENATE JUDICIARY

I -~ ) E
HOUSE EBILL NO. 147 EXHIBIT NO 3
o onte /200 ) 2 < 19897
Third Reading Copy AL NO A48 Aé'7 ’7Z£Ld0ﬁ,

Everything after the enacting clause

EW_SECTION

Section 1. Damages for emotional
or mental distress prohibited in contract actions
or actions arising out of contract. (1) Except
in those actions involving actual physical injury
to the plaintiff, damages for emotional or mental
distress may not be recovered in any action

arising from:

(a) contract

(bh) breach of contract;

(c) breach of any express.or implied duty of
good faith and fair dealing; or

(cd) tortious breach of any express or implied
covenant including but not limited to those

arising out of & contract.

(2) As used in subsection (1) or this section,
emotional or mental distress includes but is not
limited to mental anguish or suffering, sorrow,
grief, fright, shame, embarrassment, humiliation,

anger, chagrin, disappointment, or worry."
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EXHIBIT NO -

e laacds 24155
BILL N0 LT L&)

PROPOSED AMENDMENT TO HOUSE BILL 167 - THIRD READING COPY

Page 1, Line 18
Following: "plaintiff"
Insert: "or the contract or the breach is of such a

kind that emotional disturbance was a
particularly likely result"
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» A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT, UNLESS OTHERWIGE
FROVIDED IN STATUTE, DAMAGES FOR BAD FAITH AND EREACH OR TORTIOUS
VIOLATION OF THE IMFLIED COVENANT OF GOOD FALTH AND FAIR DEALIMG ARE
LIMITED 7O THE MEASURE OF CONTRACT DAMAGES; FROVIDING THAT A FARTY MAY
NOT BE FOUND TO HAVE BREACHED THE COVENANT IF ITS ACTION WAS EASED |
UFON A STATUTORY OR CONTRACTUAL RIGHT; DEFINING GOOD FAITH CONDUCT:

AND PROVIDING AN AFFLICARILITY DATE AND AN EFFECTIVE DATE."
BE IT ENACTED RY THE LEGISLATURE OF THE STATE OF MONTANA.

Sx-tion 1. Damages. Unless otherwise expressly provided by
statute, damages for breach or tortious violation of an implied
covenant of good faith and fair dealing shall be limited to the
measure of damages for breach of contract.

Section 2. When covenant applicable. An action for breach or
tortious violation of an implied covenant of good faith and fair
dealing included within or arising out of a contract may not be
maintained against a party whose act or failure to act is permitted by
any provision of statute or of such contract.

Section 3. :Definition. The conduct required by the implied
covenant of good faith and fair'déaling is honesty in fact and the
observance of reasonable commercial standards of fair dealing in the
trade.

Section 4. Applicability. .This act applies to causes of
action arising after the effectivé date of this act.

Section 5. Effective date. This act is effective July 1, 1987.
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SENATE JUDlCIARY

EXHIBIT NO.__(2 _

oate M a0l QV /9857
March 19, 1987 o, wo HA 24/ T:coom .

Mr. Richard Pinsoneault
Chairman-H.B. 241

State Capitol

Helena, Montana

Re: Amendments Proposed By Barry Hjort

Dear Mr. Pinsonesult:

You requested that I comment '‘concerning the amendments

proposed by Barry Hjort on March 18, 1987, at the sub-
committee hearing.

L

Amendments 1 - 6 The ad-hoc committee would have no
objection.

Amendment 7 The ad-hoc committee opposes
reinserting language which was deleted through prior amend-
ments in the House of Representatives. Proponents of this
amendment seek to place the bill back in its original form.
The definition of '"good cause" in its present form along
with the amendments suggested by the ad-hoc committee fairly

and reasonably inform employers what '"good cause' means -- a
goal sought by this legislation. No further changes should
be made.

Amendment 8 I believe that the amendments
suggested by the ad-hoc committee on damage limitations are
more  appropriate. Moreover, it would seem to Dbe

inconsistent to allcw recovery of punitive damages when the
bill in its present form does not even allow for reccvery
of general or compensatory damages which the employee could
prove. The ad-hoc committee once again opposes the
limitations as to proof of an employee's damages.

Amendment 9 See above.

Amendment 10 This refers to Section 7, Exemp-
tions, Iound at page 5 of the bill. Mr. Hjort seeks to
delete the entire section. This section of the original

bill exempts from the law discharges that relate to unlawful
discriminaticn based on race, national origin, sex, handi-
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Mr. Richard Pinsoneault
Chairman, H.B. 241
March 19, 1987

Page Two

cap, creed, religion, political belief, marital status, or
other similar grounds. This provision lists the obvious
public policy exceptions. Simply put, an employee should
not be discharged for filing complaints, charges or claims

cn the basis of wunlawful discrimination. If such a
discharge took place, an employee should be allowed to
recover without Ilimitation his provable damages. My

suggestion is not to delete this section but tc have as a
prerequisite to filing a wrongful discharge <case a
determination made by an administrative body which finds
that there has been, in fact, unlawful discrimination for
one ¢f the enumerated bases. Therefore, I oppose the
deletion of the exemption but would recommend that a
procedure be added to require the employee first have
a determinative finding of unlawful discrimination.
Otherwise, deletion of the provision would be ar attempt to
try and prevent even an administrative remedy for such
unlawful discharges.

Amendment 11 No objection -

Amendment 12 The ad-~-hoc committee strongly
opposes removing sub-section (2) on page 7 of the original
bill. This subsection was inserted after much debate in the
House c¢f Representatives and reflects a compromise pro-
vision. The cormittee here is seeking to limit wrongful
discharge cases; it has nothing to dc with independent
causes of action or independent claims which the committee
cannot foresee at the present time. There are times that a
cause of action arises separate from a discharge but which
occurs within the employment setting. That wrong,
independent of wrongful discharge, should have a remedy.
For example, an employer should not be able to defame,
libel, or slander any person whether or not an employee.
This sub-section should not be altered.

Finally, I wish to thank the members of the committee
for allowing the opportunity for the ad-hoc committee's
input. The ad-hoc committee, consisting of employer
representatives, employee representatives and personnel
experts worked long and hard to create amendments which were
compromises from all viewpoints. I personally am not
satisfied with the original bill or all of its amendments.
However, in the spirit of cooperation and compromise, I
endorse the amendment proposals of the ad-hoc committee as -
written. DBecause this bill has such serious implications
for so many people in the state of Mcntana, I hope that this
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Mr. Richard Pinsoneault
Chairman, H.B. 241
March 19, 1987

Page Three

legislative committee will seriously consider the amendments
proposed by the ad-hoc committee.

Respectfully submitted,

cc: Don Robinson
Karl Englund
Tom L. Lewis
Conald W. Molloy
Alan D. Brown
Joar. M. Jonkel
Mary E. Van Buskirk
Kim L. Ritter
Peter M. Meloy

Enclicsure
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Pursuant to a request by Senator R.J. "Dick" Pinsoneault, this
memorandum is being submitted to explain the rationale of the proposed
amendments to HB 241 which are attached.

1. Proposed amendments 1-6 are intended to insure that the bill
applies to all forms of termination of employment which an employee
might claim to be a "wrongful discharge" within the meaning of the
bill.

2. Amendment 7 deals with one of the most critical aspects of
the bill: the definition of what constitutes "good cause."

As introduced, the bill defined good cause as "a legitimate
business reason." 1In place of this definition the House substituted the
following: " 'Good cause' means reasonable, job-related grounds for
dismissal based on a failure to satisfactorily perform job duties or
disruption of the employer's operation."

The problem with the House amendment is that it is too
narrow, because it would not allow employers to discharge employees
for legitimate economic reasons such as lack of work, elimination of the
job, etc.

The original definition of good cause -- a legitimate business
reason -- would be broad enough to cover all of the various kinds of
termination of employment. Under the original definition, the em-
ployee's interest in job security would be protected by requiring that
the employer in fact have a legitimate reason for discharge. At the
same time, the employer's interest in management discretion would be

protected by allowing businesses to make employment decisions for



SENATE JUDICIARY

EXHIBIT NO._Z

Bt N0 U B. 24!
3. Proposed amendment 8 is in fact an amendment recommended o

L

business reasons.

by the Ad Hoc Committee. This amendment would allow employers to
set probationary periods of employment, and would require that a
discharge be "for good cause" once the empldyee has satisfied the
probationary period.

4. Proposed amendment 9 would delete subsection (3) of Sec-
tion 4 of the bill, which was added by a subcommittee of the House
Judiciary Committee, and which provides a separate and independent
basis for finding a discharge to be wrongful if the employer is found
to have violated the express provisions of its own written personnel
policy. The Ad Hoc Committee has suggested that this provision may
encourage employers to discard their written personnel policies and
resort to unwritten policies "simply to avoid discharge suits." In
order to avoid this problem, it is submitted that subsection (3) should
be deleted in its entirety, with the issue of violation of personnel
policies being dealt with under the "good cause" standard. In this
regard, a violation of an employer's personnel policy would certainly
be strong evidence that the termination was not for a legitimate busi-
ness reason.

5. Proposed amendments 10 and 11 would allow an employee to
recover punitive damages if there is clear and convincing evidence of
actual fraud or actual malice in connection with a public policy dis-
charge.

6. In a recent decision in the Drinkwalter case the Montana
Supreme Court has suggested that it may be possible to bring a dis-
crimination claim directly in district court, without first having to

proceed before the Montana Human Rights Commission. If this proves 'J

ks:47 -2 -



to be the law, discrimination claims filed directly in district court
should be made subject to the provisions of HB 241. Proposed amend-
ment 12 covers this situation by removing from the bill the exclusion
for discrimination claims.

7. Proposed amendment 13 is an amendment suggested by the
Ad Hoc Committee. The purpose of the amendment is to prevent
employers from attempting to avoid litigation by creating arbitration
policies after a discharge has occurred.

8. Proposed amendment 14 changes the term "wrongful dis-
charge" in Section 8 to "discharge." The reason for the amendment is
to conform to the definition section of the bill, which defines the word
"discharge," and not "wrongful discharge." |

9. Proposed amendment 15 is intended to clarify the pre-emptive
effect of the bill, to insure that this bill provides~the sole and ex-

clusive remedy for claims arising from a discharge from employment.

SENATE JUDICIARY
EXHIBIT NO 7

DATE___ 3 -24%-87

ks:4J -3 oL w0 £ 8. 24/
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; EXHIBIT NO 7
- o3 =2 8T g
AMENDMENTS - HB 241 DT Y - =
(Third Reading Copy)
q. Page 1, line 23. After the word "employment." delete
the following sentence. (Spaeth)
. .
2. Page 2, line 13. After the word "and" delete "means

the" and insert "any other". (Spaeth)

kd Page 2, line 14. After the word "employment" delete
"through an action other than retirement," and insert "in-
cluding resignation,". (Spaeth)

47 Page 2, line 15. After the word "work," insert
"failure to recall or rehire and". (Spaeth)

B{/‘ Page 2, line 17. After the word "
and strike "or resignation." (Spaeth)

/

reason," insert "."

Page 2, line 22. Delete subsection (4), and renumber
the following subsections accordingly. (Spaeth)

7{ Page 3, line 9. Delete lines 9, 10 and 11 and insert ;
"a legitimate business reason." (Spaeth) w
8. Page 3, line 25. Delete subsection (2) and insert ﬁ&&
[1]

(2)

the discharge was not for good cause and the employee

had completed the employer's probationary period of employ-
ment."” (Ad Hoc Committee)

— 4
e ——

9. Page 4, line 4. Delete subsection (3). (Spaeth)

10. Page 4, line 14. Add a
lows: "(2). The employee may recover punitive damages
otherwise allowed by law if it is established by clear and
convincing evidence that the employer engaged in actual
fraud or actual malice in the discharge of the employee in
violation of Section 4(1). (Spaeth as suggested by Ad Hoc

new subsection (2) as fol-

Committee) _—
./f
11. Page 4, line 19. After the word "(1)." insert "and
(2)." (Spaeth as suggested by Ad Hoc Committee)
—/——
ﬁ

~

12. Page 5, line 20. Delete subsection (1) in its en-
tirety and renumber following sections accordingly.

(Spaeth)
13. Page 6, line 6. Delete subsection (3) in its en- <
tirety. (Ad Hoc Committee)



e StNATE JUDICIARY

EXHIBIT NO._____ "]
oaE___ 3 - 4% 87
: BILL NO. H.8. 24/
- 14. Page 6, line 15. After the word "for" delete "wrong-
ful". (Spaeth)
5. Page 6, line 17. After the word "contract" insert
"." and delete the remainder of subsection (1) and all of
subsection (2). (Spaeth)
-
-’



SENATE JUDICIARY
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MINUTES OF SUBCOMMITTEE ON mswLiﬂzmmﬁ“?f’/‘{%g%7 m
WRONGFUL DISCHARGE (Judiciary) B N():W

March 21, 1987

The Senate Judiciary subcommittee on Wrongful Discharge met on

Saturday morning, the 21st of March, 1987, at 7:00 a.m. in Room
No. 325. Present at the meeting were all subcommittee members:
Senators Galt, Beck,'Halligan and Pinsoneault.

st
esth..
EXRNES

Carl Englahd, who‘reéresents the Montana Trial LawYers, was presént> §;
and acted as secretary for the committee during its deliberations. |
The following action was taken by the subcommittee relating to
HB 241. (1) The committee had been presented by the Coalition,
certain amendments to HB 241, which are referred to in these minutes
as the Spaeth amendments. There was no objection voicéd by the
ad hoc committee on wrongful diséharge to the é;oposed amendments
1 through 6 of the Spaeth amendments. On motion of Senator Halligan,
tﬁe committee agreed concerning the proposed Spaeth amendment #7,
that the language in the 3rd Reading bill be kept in tact_ and that —
from the proposed amendment:of the éd hoc committee, that there be
added the following sentence. "Employer discretions must be taken
into consideration by the trier of fact in applying the "good cause"
standard.” The vote on the amendment was 3 voting yes and Senator
Galt voting no.

(2) Senator Halligan moved that the subcommittee adopt Spaeth
amendment #8. All committee members moved in favor of the motion.

(3) Senator Galt moved that the committee adopt the Spaeth

amendment #9; with Sen. Galt voting yes and Senators Beck and

Halligan voting no. Motion failed.

Senator Halligan then moved that at line 4, page 4, that (3) be

retained and modified as follows: "The employer violated the
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EXHIBIT NO.
Minutes of Subcommittee DAT
March 21, 1987
Page 2 UL NO.
express provisions of its own personnel policies." On the voting, %

Senator Galt voted no and Senators Beck and Halligan voted yes.

(4) Spaeth amendments #10 and #11 were moved to be adopted _%i

by Senator Halligan, the subcommittee voted unanimously in favor g

of the motion. In addition, on page 4, line 19, following " (1) N

close friends" add ":" and "and (2)". R lféa
(5) Senator Galt ﬁoved Séaeth amendment #12. Motion failed

with Sen. Galt voting yes and Senators Pinsoneault, Beck and

Halligan voting no.

(6) Senator Galt moved Spaeth amendment #13. The committee

voted unanimously to accept Spaeth amendment #13.

- 4
(7) Senator Beck moved Spaeth amendment #14. The subcommittee

voted unanimously for the motion. ‘é
(8) Senator Galt moved Spaeth amendment #15. Senators Beck, %
Pinsoneault and Galt voted yes and Senator Halligan voted no. The

motion carried.

(9) Motion was made by Senator Halligan that on page 9, line

3, that the word "accruing" bé stricken and that inserted in its %

place, the word "arising”.

The meeting adjourned at 7:55 a.m. )
| l
S
MR

Senator R;.JNSTﬁEk”“PIn\bneault
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AMENDMENTS - HB 241
(Third Reading Copy)

o

> _

g Page 1, line 23. After the word "employment." delete
the following sentence. (Spaeth)

./ . o

2. Page 2, line 13. After the word "and" delete "means

the" and insert "any other". (Spaeth)

&Yf Page 2,Aliﬁe 14. After the word "employment" delete
"through an action other than retirement," and insert "in-
cluding resignation,". (Spaeth)

47 Page 2, line 15. After the word "work," insert
"failure to recall or rehire and". (Spaeth)
Bf/ Page 2, line 17. After the word "reason," insert "."
and strike "or resignation." (Spaeth)
y
rd
’, Page 2, line 22. Delete subsection (4), and renumber

the following subsections accordingly. (Spaeth)

7< Page 3, line 9. Delete lines 9, 10 and 11 and insert
"a legitimate business reason." (Spaeth) Xy

8. Page 3, line 25. Delete subsection (2) and insert ﬁ&&
"(2) the discharge was not for good cause and the employee
had completed the employer's probationary period of employ-

ment." (Ad Hoc Committee) o J
‘ 9. Page 4, line 4. Delete subsection (3). (Spaeth)
——_——‘—_‘ —————
( 10. Page 4, line 14. Add a new subsection (2) as fol-
lows: "(2). The employee may recover punitive damages

otherwise allowed by law if it is established by clear and
convincing evidence that the employer engaged in actual
fraud or actual malice in the discharge of the employee in

violation of Section 4(1)." (Spaeth as suggested by Ad Hoc
Committee) -

.—/—_/_‘
11. Page 4, line 19. After the word "(1)." insert "and
(2)." (Spaeth as suggested by Ad Hoc Committee)

/‘

- 12. Page 5, line 20. Delete subsection (1) in its en-

tirety and.renumber following sections accordingly.
(Spaeth) —————
13. Page 6, line 6. Delete subsection (3) in its en- .

tirety. (Ad Hoc Committee)



n
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: -
14. Page 6, line 15. After the word "for" delete "wrong-
ful". (Spaeth)
5. Page 6,“line 17. After the word "contract" insert
"." and delete the remainder of subsection (1) and all of
subsection (2). (Spaeth)
-
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EXHIBIT NO.
DATE.

IS EFFECTIVE

THIS ACT

‘Applicability. This act applies to claims
EFFECTIVE DATE.

after'the effective date of this act and-to-ciaims
SECTION 13.

Section .12,
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RATIONALE OF PROPOSED AMENDMENTS TO HB 241

The Ad Hoc Committee's proposed amendments have attempted to address both
employee and employer concerns. The overall rationale of the amendments was
to limit wrongful discharge suits to legitimate cases in which employees have
been illegally discharged, but for which there would not be adequate or fair re-
dress under the bill as written. The amendments also attempt to establish more
specific definitions and standards that are in conformity with present law and/or
personnel practices. The proposed amendments are discussed as follows:

Proposed
Amendment No. Subject

1 Constructive

Discharge

2 Constructive

Discharge

3 Good Cause

Rationale

Since the legislation eliminates any actions
arising out of layoffs, etc. (which is not pro-
posed to- be changed), nevertheless employers
should not be allowed to engage in short-term lay-
offs, then fail or refuse to recall employees for
illegal reasons or in violation of their personnel
policy.

Example: A mill engages in a layoff of several
hundred employees for a shorf time, then fails or
refuses to recall older employees with good work
records simply because of their age or pension
benefits, etc., and in violation of the employer's
personnel policy assuring recall rights to laid
off employees, before hiring new employees. The
bill as presently written would not allow a remedy
for an employee who is subject to this type of
unfair and illegal conduct.

Deletion of the words "failure to recall or
rehire" is consistent with Proposed Amendment No.
1. While the original layoff is not subject to
wrongful discharge suit, an employer should not be
allowed to ignore the rights of laid off employees
with impunity.

The proposed amendment would provide the courts
with a strict definition of "good cause." The
proposed definition has been recognized by both
courts and arbitrators for many years. Also, it
makes it clear that the trier of fact (jury or
arbitrator) should not be allowed to 'second
guess'" the employer's decision to terminate for
good cause, if the decision met the standard
proposed.



Public Policy, The present language is too restrictive and fails ™)

definition to encompass situations where employees may be
unfairly discharged. Presently the bill does not
allow for situations in which an employee is dis-
charged for insisting upon compliance with estab-
lished and accepted industry safety practices
which are recognized by the employer himself.
Further, it does not allow for situations where an
employee is discharged for engaging in a civic
duty (e.g., jury service, voting, etc.). The pro-
posed expansion of the definition of 'public poli-
cy" is consistent with case law not only in
Montana but throughout the United States recogniz-
ing this type of public policy definition.

Public Policy, This proposed amendment is consistent with Pro-

Cause of posed Amendment No. 4. Furthermore, it makes it

Action clear that an employee cannot bootstrap an viola-
tion of a statute for which there is a specific
remedy (e.g., discrimination statutes) into a

wrongful discharge suit.

Part-time The proposed amendment reflects both employee and
Employees, employer concerns of the present bill, which
Probationary limits wrongful discharge suits to employees with
Employees, three (3) or more years of service and to em-

and Good ployees who work more than 1,000 hours per year. -
Cause

Example: Employees with good records who have
faithfully worked part-time for 20 years would
have no remedy to an otherwise clearly unlawful
discharge. Further, the law would encourage em-
ployers to reduce the hours of employees (usually
the lower-paid and most vulnerable employees) to
990 hours per year just to be in a position to
claim this exemption.

The 3-year provision, while obviously designed to
prevent suits by employees with short tenure, also
has a double-edged effect of creating an implica-
tion of "tenure' for employees who have been em-
ployed for more than 3 years. Further, if the
employee has satisfied the employer's probationary
period (which the proposed amendment would allow
the employer to decide), then such an employee
should have the same protection as other employ-
ees. Establishing artificial tenure requirements
lends itself to manipulation of employee rights
merely for the sake of positioning an employer
to avoid an otherwise legitimate wrongful discharge

suit.
SENATE JUDICIARY
EXHIBIT NO. g
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The amendment would thus simplify the situation
and allow suits for employees who were discharged
not for good cause and have otherwise satisfied
the employer's probationary period, and would al-
low suits by part-time employees as well.

Personnel The bill as presently written would allow a suit

Policy only when the discharge was in violation of an
"express' provision of a '"written'" personnel
policy.

It is felt that this provision would provide a
great temptation for employers who have written
policies to tear them up and use unwritten, sub
rosa policies, simply to avoid discharge suits.
This would do a disservice both to employees and
employers who have established written policies.
Furthermore, an employee should not be discharged
in violation of an established unwritten policy of
employment. Again, the legislation as written
would promote subterfuge and destroy the incentive
for employers to clearly define their policies.
The legislation should encourage, not discourage,
employers to avoid wrongful discharge suits by
establishing clear policies and guidelines for
employment and discharge.

Damages This amendment, while recognizing the 3-year
Limitations, limitation on back-pay for younger emplovees who
Wages have better ability to become re-employed follow-

ing a wrongful discharge, allows for recognition
of employees who are 40 years or more of age and
who have been employed for more than 10 vears.
The example situation is an employee 57 years of
age who has worked for the employer for 30 years.
An employee who has reached that age, and has lim-
ited his employment skills to the specialized needs
of his employer, should be allowed to show that it
is unlikely that he can become re-employed at age
57 in a similar job, if that is the evidence pre-
sented. The amendment would still allow the jury
to consider whether that is a legitimate claim,
and to offset for other earnings. However, the
legislation as written is patently unfair to older
and more vulnerable employees who frequently are
unable to re-enter the job force on the pay levels
previously earned. They should at least have the
opportunity to present a legitimate claim for
economic losses that extend beyond the 3-year
period.

SENATE JUDICIARY
EXHIBIT No.____ T
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10

11

Damages

Limitations,
General and
Punitive
Damages

Statute of
Limitations

Arbitration

The proposed amendment would allow for punitive
damages for those limited cases where the dis-
charge is outrageous and motivated by actual
fraud or actual malice. The unjustified and
malicious taking of a citizen's livelihood should
be as subject to punitive damages as are allowed
for other outrageous conduct which takes away life
or property. The punitive damages standard is
strictly established, however, to cases where the
evidence is '"clear and convincing." The proposed
amendment is intended to weed out spurious puni-
tive damages claims, but to allow them where they
are truly justified.

With respect to general, non-economic damages, the
amendment would allow them to be recovered as
"otherwise allowed by law." Other legislation is
pending (e.g., HB 167) which would limit the re-
covery of these kinds of damages in all types of
lawsuits. It is felt that however the law is
eventually applied, it should apply to discharge
suits in the same manner as allowed in other types
of litigation.

The proposed amendment would allow for a two-year
statute of limitations, consistent with the limi-
tations periods for other property damage claims.
The one-year period is too short, and again it was
felt that suits involving loss of livelihood should
not be given a 'second class' status under the
law.

The bill as presently written allows an employer
to avoid the court system by creating a final and
binding arbitration policy for wrongfully dis-
charged employees, even though the arbitration was
not agreed to by the employee and even though the
policy was unwritten. The proposed amendment
would delete this provision for the following
reasons:

(1) The arbitration "policy" would not have to be
in writing. Thus an employer who was sued could
suddenly develop an arbitration "policy'" that had
not previously existed.

(2) The arbitration provision repeals the histor-
ically established notion that arbitration should
always be a mutual and consensual procedure, not
one unilaterally imposed by one party.

(3) It is an unfair (if not unconstitutional)
deprivation of access to the courts. ' 7,
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12 Arbitration,
Penalty for
Refusing

13 Effective
Date

(4) A wrongful discharge case that involves the
loss of a job should not be relegated to a "second
class" legal status. An employee should be enti-
tled to the protection of the established legal
system under established legal rules and
procedures.

The proposed amendment would delete this provision,
which would penalize a party who refuses to go to

arbitration. It is unfair for the reasons set forth in

Proposed Amendment No. 11. This provision is also
double-edged in that it might promote more un-
meritorious claims than it would avoid (demand by
a discharged employee to go to arbitration on his
claim, which he might not be willing to pursue if
he had to undergo judicial scrutiny of it).

The proposed amendment is simply a change in
semantics to make the meaning of the effective
date more clear. It is not clear what is meant by
a claim "accruing” and needless litigation may
occur to define or decide what is meant by it.
The word "arising" will avoid any such confusion.

-

SUMMARY

The foregoing proposed amendments were suggested and drafted by a group of
personnel experts and attorneys who attempted to reflect a balanced concern for
both employee and employer rights. The group was composed of the following:

1. Alan Brown, a personnel expert from Missoula who represents and/or tes-
tifies on behalf of both employees and employers.

2. Kim L. Ritter, an attorney with Milodragovich, Dale & Dye, Missoula.
Her firm defends wrongful discharge suits on behalf of employers, but does have
some experience in representing discharged employees as well.

3. Joan Jonkel, an attorney in Missoula, who represents primarily dis-
charged employees, but also counsels employer clients on this subject.

4. Monte Beck, an attorney in Bozeman, who represents primarily discharged
employees.
5. Mike Meloy, an attorney in Helena, who represents discharged employees,

but also counsels employer clients on this subject.

6. Donald Robinson, an attorney in Butte, who represents primarily employ-
ers in discharge suits and counsels management, but also has represented

discharged employees.
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PROPOSED AMENDMENTS TO HB 241

SENATE JUDICIARY

exiit no._/O ,
ez Y, /957
BLL NOLYA ) T coom.

(An act providing a procedure and remedies for wrongful discharge)

An Ad Hoc Committee of personnel experts and attorneys who deal with wrong-
ful termination issues in Montana, both from the perspective of discharged em-
ployees and employers, met to review HB 241, which is pending before the Senate
A hearing before the Senate committee is scheduled for

Judiciary Committee.

March 10,

1987, at 10:00 a.m.

The following amendments were proposed by the Ad

Hoc Committee for comsideration by the Senate Judiciary Committee:

Proposed
Amendment
No.

Page

Lines

Section,
Paragraph
& Subject

1

2

8

25

11

19

3.(1)
Constructive

Discharge

3.(4)
Constructive

Discharge

3.(6)
Good Cause

Discharge

3.(8)
Public Policy
Definition

Text of Amendment

Add the following after the word
"alternative":

"Constructive discharge shall also
mean the failure to recall or rehire
a laid off employee in a fair and
non-discriminatory manner, or in
violation of the employer's person-
nel policy."

Delete the words '"failure to recall
or rehire"

Add the following to the definition
of "good cause':

"'Good cause' means a fair and hon-
est cause or reason regulated by
good faith on the part of the em-
ployer in his decision to terminate
an employee. Managerial discretion
must be taken in to consideration by
the trier of fact in applying the
'good cause' standard.”

Add the following at line 19, fol-
lowing the word "rule':

", or established custom, prac-
tice, or law which recognizes the
performance of an act that public
policy would encourage or the refus-
al to perform an act that public
policy would condemn."



5 3 22-23
6 3-4 25;
1-3
7 4 4-5
8 4 14
9 4 15-19
10 4 21

4.(1)
Public Policy

4.(2)
Part-time
Employees,
Probationary

Employees,
And Good

quse

4.(3)
Personnel

Policy

5.(1)
Damages Limi-
tation, Wages

5.(2)
Damages Limi-
tations, Gen-
eral and

Punitive

6. Statute
of Limitation

-2-

Delete the words 'retaliation for
the employee's refusal to violate
public policy or for reporting a"
and add on line 24, following the
word "policy" the following:

", for which there is no other
statutory remedy."

The paragraph would thus read:

"(1) it was in violation of public
policy for which there is no other
statutory remedy."

Delete as presently written and
insert the following:

"(2) the discharge was not for good
cause and the employee had completed
the employer's probationary period
of employment."

Delete the word "express'" on line 4
and the word "written'" on line 5
Add the following sentence to this
paragraph, beginning at line 14:

"This limitation shall not apply to

a discharge in violation of public

pelicy or where the employee is in
the protected age class of employees
under federal or state anti-dis-
crimination laws and has been em-
ployed for ten (10) or more years of
service."

Delete the present paragraph and
insert the following:

"The employee may recover punitive
damages otherwise allowed by law if
it is established by clear and con-
vincing evidence that the employer
has engaged in actual fraud or actu-
al malice in the discharge. General
damages shall be as otherwise al-
lowed by law."”

Delete the number "1" and insert the

number "2."
SENATE JUDIGIARY
EXHIBIT NO /0

.

pr—

DATE_.

3-24-87 _

a1 NN

H.B. a4l



11 6 6-8 7.(3) Delete this paragraph in its

Arbitration entirety.

12 8 7-11 9.(4) Delete this paragraph in its
Penalty for entirety.
Declining
Arbitration

13 9 3 12. Effective On line 3, delete the word "accru-
Date ing and insert the word '"arising,"

so that the section would read:

"This act applies to claims arising
after the effective date of this
act."

05D0C87/03/04.01

SENATE JDirjapy
-3- EXHIZIT No. ) O
I

a1 nn L o




ROLL CALL VOTE

SENATE COMMITTEE  JUDICIARY

Date March 24, 1987 Bill No. HB 167 Time 8:20 p.m.
NAME i YES NO
Senator Joe Mazurek, Chairman X
Senator Bruce Crippen, Vice Chairman X
*Senator Tom Beck X
Senator Al Bishop X
Senator Chet Blaylock X
Senator Bob Brown X
Senator Jack Galt X
Senator Mike Halligan X
Senator Dick Pinsoneault e
Senator Bill Yellowtail X

P nies 7. U ltg
Segfret.}?y)

Motion:

Senator Joe Mazurek

Chairman

AND AS AMENDED, BE CONCURRED IN. The motion carries.




STANDING COMMITTEE REPORT

MR. PRESIDENT
SENATE JUDICIARY

We, yOUur COMMIttEE ON ....civiiieiiiiiniiiiieiiiieseiaiaienieaanene

having had under consideration................cccooiiiiiiiinninne.

reading copy { blus )

color

Linit Puntive damepes.
Mercer (Halligan)

Third

Respectfully report as follows: That..........cc.oovviiiniiinnns

l. Title,
Pellowing:
Strike: the ramaindar of

ilinan 7 and 8.
“CASES;™ on line 7
line 7

lire 7.
w..

2. Page 2,
Pollowing:
Insert: “or

line B,
*eontract®

3. Page 2,
Ffollowing:
Strike:r =*;*
Inserts *,.°"

4. Qage 2, lines 9 througn 14,
Strika:

line 18,

” ‘3‘-’.
.If.

5. Page 5,
rollowing:
Strike: If
Insert: “¥hen?
Following: “*ihe"
Strike: %erisr of facor®
Inzert: “iury®

XHXXLEE

COXTINUED

f(

darch 24

TORMAGES:® on lice 1

L d

through

subsactions {II1I} and (IV) in their entirety

Chairman.
Renator Mazaurek



i JDICIARY
i Hazeh 25 ”

Pase 2 .........................................................

4. Page 5, line 28,
Fellowing: ®the®
Strike: fjuéqgf
Inzart: “jury

7. Pags 5, line 21,

Pelleowings lina 20

Strike: 1line 21 through "time®

Insart: “ba submitted to tha tudge for raview as provided in
subzection (8} (2)}*

3. Page 5, line 22,
Following: "nadae”
Insert: *bv the indge®

9. Page 5, lines 22 and 23,

Following: *," on line 22

Strike: the romainder of 1line 22 throwgh "indge®™ on line 23
Insert: “ha®*

10, Paags &, linez 17 through 24.

Following: line 16

3trike: subzmection {9) in its sntirety

Irsaxt: ®{(2} The judge shall review a jury award of punitive
damager, g9iving consideration to sach of the mattars liszted
in subgectisn {(E){b). If after rewiew the dnudge detorminas
that the jury eward of puanitive damages should be increasad
or decreased, he may do se, The dudge ghall clearly stato
hig reasons for increasing oy decreasing the panitive
damaqes award of the jurr in findinga of fact and
conclusions of law, democnstrating consideration of each nof
the factors listed in suhsection {8)(b).

{3} The plaintiff may not present, with respect to the
izgue of exemplary or punitive damagea, any avidence to the
jury ragarding the defendant's financial affairs or net
worth unless the judge first rales, cutside the presence of
the jury, that the plaintiff has presented a prima facle
claiz= for examplary or nunitive damagos.™

11, Page 6, line 23 tarcugh page 7, line 3,
Strikey sectionas 3 apd 4 in their entirety
Ranunbar: subskegusnt sections

CONTIRUED



A

SEHATE JUDICIARY
U8 442
Page 3

12, Page 7, linz 28,
Pollowing: ™ARisSIuNGY
*RA5 policies of insuranca lasued®

Strike:

Amendments, 438 442

TO7THIC

P TEARNE\KRP ]

i3

ASD AS AMENDED
82 COBCURRED 1

March 26 57

Senater Mazarek
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STANDING COMMITTEE REPORT

Hareh 25, a7
......................................................... 19..........
MR. PRESIDENT
SENATE JURICIARY
N IR 1 elo T a1t 211 (=TI o] T O TOP N
HOUSE SILL 167
having had UnNAer CoONSIAEratioN. .. ... i e ettt ee e b NO o
Third IEEIH blae
: readingcopy ( )

colior

Liniting rizht to recover dasmages for emoticual or uental distress.

Gilbert
(:iazurek)
GOUSE BILL 157
Respectfuly report @s follows: That. ..o et et tea e et e et e et eeaaaenes NO v,

be amended as follows:

1. Titlu’ 1ine & .
Following: YPLAINTIFR"
Ingsert: *; AND PROVIDING AN APPLICARILITY TATEY

2, Page 1, lipe 21.

Pollowinz: liae 20

lasert: “Section 2. Applicability. Thia act applies to claims ariasing
after the effecriva date of this act.”

TIXY

DY PALS

G PRsS AHD AS AMEHDED
S5¥ COXCUREED I

Sendtor Mazurek Chairman.



STANDING COMMITTEE REPORT

Py -k)«.\ }":

A ]
[ SRR R I e

W \MR. PRESIDENT

readingcopy ( _ )
color

S BREACH P COVIEHANT UF U

Liegt, e TS
[a T IV RTOES B

A IRt )
IO

RE AMBHUED AL FOLLOHES:

o~ ot g e
PO /-3 W

. 8 . H - - p
&GE 3; LADe3 L maraeugh &,

3 a3 g
PR L3 I L.
[ 25 S o §

TEaAGORG

7 I S

Chairman.




STANDING COMMITTEE REPORT

w MR. PRESIDENT

-
We, your committee on
having had Under CONSIAEIAtION. ... ..c.i. it e ettt e e e e e e ananas No.ooovve
tnird 2lue
readingcopy ()
color
ATGULATE GHGET. CIRCMARGE QIZPUTES
Spaeth  (Pinsoneault)
Respectfully report as follows: That B A0S TP No...2d5..onn.
8% AMZNIED A% FOLLW
iina 25
: - ,=(i';1
Fayt o [
- >*lu41w,.

3. Dage L, ianw L4,

POLLOGWLLT S wnploviamng”

Serikes: romarsd i
ingerc: T, waol

i. Pags o, 3 i

% on 1 - . i I. &

Folivwing: “work,

P4T TRk o LKL LUTG FOVROE LA Y Tenniive, sad”

XSS IFRPRES CONTINGED

Chairman.




SEVATE JUDICIARY
E3-dE D/

r .~

Page

2 T

7. Page 3, liae ik,
Fobicwing: "RULINGT
Serikae: TOR”

Lnzers: L7

. Page 3, 1

agwing: TOP
In-art: Y, ax
;’. p(’s‘;‘:ﬁ 3' 3..
Poliowings " {2

13, Page €, 1
?!‘.‘il.lx?'w‘&h#} ¢ TPGR

x
~ & -

foe
BRATIONT

A i P ——

LY Logltimsle DUsiness raegson®

sLrika: z&%&i winy i line 25 throagh “oauwsz® oo lisa 3, sage 4
Insers:; “the dischsrge was not for gond csdse sad the capliures
hat compioted Lhe saploverés gfﬁaatxéﬁ&“V paricd of emslovawent®
i0. Payge 4, Line 15,

Foillswing: iine 34

Ins=yue “{Z] The eaplovea Bmay recover Dusitlve dolages ostherviss
sliowed by law :f 4t 12 antablizhed by ¢lear aad convancing
eridenus B2t tha empluver sugaged 1n avtasld fread or sotusd
szalice Lo vhae discharae of the asploves 1n viciavion ¢f {asewction
4 (i)].

Raswsber: subseqguent subswotion

11, Pzxqge 4, line 13,

Sdtrikea: "sudbsection”

angerui: Tzubsadtions”

Follewing: “{1}"

Tusertn: Tanad (2}

1. Page 5, Livs i,

Pollowinyg: "€8282Ry”

Ygsert: “cglor,”’

3. ?a§e ﬁ, tizwg 3 vhrough ¥,

Foliowing:r “ternz® wn line 5

Strike: a&éznacr of line 3 througn “paviy” on line &

i5.

5 ey
& =67

Dtrike: Rbyusdi“

i5. Pogm 6, saine 7 through sage 7, 1ine 9,
Following: "COS¥RACTY on iine 17

Iingeyrt: ~.7 .

Rtrika: o imas 1 ek, ot Lime 17 zthRron 14 4 % : 1
a X! TR ILnGSs % Lainz 4 noog-.iffa’gﬁ LA r ?mgﬂ
16, Paga 3, lias 3.

SBrriker “soecrying”

irpere: “agrisines”®

ARD AS AHEHDED
BE CONCUERED I3





