
MINUTES OF THE MEETING 
NATURAL RESOURCES COMMITTEE 

MONTANA STATE SENATE 

March 23, 1987 

The meeting of the Senate Natural Resources Committee 
was called to order by Chairman Thomas Keating on March 23, 
1987, at 12:30 p.m. in Room 405 of the State Capitol. 

ROLL CALL: All members were present. 

EXECUTIVE SESSION: 

DISPOSITION OF HOUSE JOINT RESOLUTION 6: Senator Keating 
reminded the committee that HJR was sponsored by Rep. 
Schyeand it was a request that the U.S. Environmental 
Protection Agency (EPA) revise its policy concerning 
underground salt water injection into the Judith River 
formation on the Fort Peck Reservation. There is a 
jurisdictional dispute as the Sioux-Assinaboine Tribe does 
not recognize the Board of Oil and <'Gas Commission for 
permitting purposes on any lands within the Reservation. 
The Oil and Gas Commission is informing the operators, that 
they have to file with the State if they are~private 
operators, and they have to file with the Tribe as well. 
The salt water disposal is not operated by anyone. The 
Judith River is a source of fresh water for drinking, and 
HJR 6 is necessary to establish policy and regulation so 
that there will be governance on the salt water injection 
program. Sen. Keating informed the committee that the 
State is seeking legislation for governance on saltwater 
disposal in the State rather than EPA because the federal 
government is so slow and the Oil and Gas Commission has 
the expertise for making the judgement on salt water 
disposal. That program would be more efficient and faster 
with local control. Because the Board of Oil and Gas has 
no authority on reservations, Sen. Keating said that HJR 6 
should be passed. 

Sen. Yellowtail said the tribes are frustrated as well 
and have also petitioned the EPA. 

Sen. Tveit moved that HJR 6 BE CONCURRED IN. Motion CARRIED 
unanimously. 

DISPOSITION OF HOUSE JOINT RESOLUTION 24: HJR 24 would 
allow extension of the Western States Forestry Task Force 
at a cost of $7,000. Sen. Severson moved that HJR 24 
BE CONCURRED IN. Motion CARRIED by majority vote. Sen. 
Hall1gan vo tea II no. II 
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DISPOSITION OF HOUSE BILL 718: Sen. Keating explained that 
HB 718 would reallocate environmental contingency account 
to the Environmental Quality Protection Fund for hazardous 
waste, etc. Gail Kuntz passed out an explanation sheet 
that was prepared by Hugh Zackheim at the request of the 
sponsor, Rep. Harper. (Exhibit 1) 

George Ochenski,EIC, explained that HB 718 would provide a 
new earmarking of the RIT interest. 

Sen. Lynch moved the amendments that were presented to the 
committee by Rep. Harper on March 20. Motion CARRIED 
unanimously. 

Sen. Halligan moved that HB 718 AS AMENDED BE CONCURRED IN. 
Motion CARRIED unanimously. 

CONSIDERATION OF HOUSE BILL 777: Rep. Ream, House District 
54,ititroduced HB 777 as being a companion bill to HB 760. 
He said that HB 777 was a bill that would address the 
Superfund program, which allows for investig~tion and if 
need be, cleanup of substances that have been allowed to 
escape into the environment. Rep. Ream said that those 
responsible for the problem should help pay for the cleanup. 
He also stated that HB 777 does change the RIT interest 
income from 6% to 12% which was part of the Governor's package. 
It also establishes the Hazardous Waste/CERCLA Account. EPA 
provides 90% of the funding for remedial action sites and 
the State provides 10%. Rep. Ream asked a representative 
from DHES to explain more fully HB 777. 

PROPONENTS: Katherine Orr, Attorney for DHES, distributed 
detailed handouts to the committee. Ms. Orr stated that 
HB 777 would put in place a funding mechanism for the 
hazardous waste program. HB 777 also allows for bonds 
to be sold if DHES deems it necessary. (Exhibit 2) 

Stan Bradshaw, Trout Unlimited, supported HB 777. 

Vic Anderson, Department of Health and Environmental 
Sciences, testified that HB 777 would provide the basis 
for the State to deal from a position of strength. 

Don Engles, Montana Chamber of Commerce, entered support of 
HB 777. 

George Ochenski,EIC, stated full support of HB 777 because 
without the bill, cleanups cannot be accomplished. 
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John Wardell, EPA, presented written testimony (Exhibit 3); 
and he verbally stated support. 

Jim Flynn, Department of Fish, Wildlife and Parks, submitted 
written testimony (Exhibit 4) and supported HB 777. Mr. 
Flynn noted the $200,000 for damage suits. He also reported 
that DFWP had committed a project manager and 1/2 time 
staff attorney to the effort. 

OPPONENTS: There were no opponents present. 

QUESTIONS (AND/OR DISCUSSION) FROM THE COMMITTEE: Sen. 
Stimatz wanted to know the purpose for the $200,000 that was 
designated in the bill and an explanation of why it was 
in the bill. It was explained that the money will go to 
develop technical data for the lawsuit that began in 1983 
in Billings District Court. A stay was entered into by 
virtue of a settlement between the potentially responsible 
party and the State to stay all further action until RIFS 
iRemedial Investigation Feasibility Study) is completed. 
Bas~d on that study, determinations will be made as tQ which 
portions of the areas are irrevocably lost. That is the 
basis for the damage claim according to Attorney Orr. 

Mr. Wardell responded to a question and said that emergency 
situations referred to on page 5 of the bill are those 
emergencies that are immediate environmental concerns; such 
as, oil spills. 

Mr. Anderson, Department of Health, 
ment is potentially duplicating EPA 
he hoped instead to complement it. 
small of an accident, EPA would not 

said that the depart­
emergency response, but 
If an emergency is too 
act. 

Sen. Keating explained that in other areas of State Government 
the State bills the federal government on that basis and 
he asked Mr. Wardell if EPA would respond in like manner if 
the State should react to an emergency. Mr. Wardell said 
probably not. 

Sen. Keating wondered that since interest income is $13 million 
a year, why is there a need for a bonding mechanism since 
there is so much money from the corpus, and Rep. Ream answered 
that it may not have to be used, but a Butte site itself 
may cost $4 million to $5 million. 

There was much talk about lawsuits in Silver Bow County, some 
of which were different issues than natural resource damage 
suits. It was stated that Natural Resource Damage Claims 
are intended to pick up from where the cleanup action left 
off to ~ecover for permanent loss of resources that will 
never be able to be replaced. 
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Sen. Halligan then suggested that George Ochenski and 
Gail Kuntz develop a flow chart that would "pull together" 
HBs 777, 718, and 373 so that the committee could get 
a better understanding of where hazardous waste money will 
be spent. 

Mr. Ochenski said the request would be honored. For 
clarification, Mr. Ochenski said the Anaconda Company had 
paid for remedial investigation. There is a step by step 
approach to figure out what the problem is, where it 
originated and what is the most cost-effective way to 
clean up. He reiterated· that Superfund is a slow process-­
a step-by-step fund. 

Sen. Keating said that there seems to be a two-fold purpose 
in HB 777: 1) Establishing a State match for Superfund 
money to clean up certain hazardous waste sites around the 
State where the responsible party cannot be found; and 
2) Authorizing the Department of Health to locate known 
operators. Sen. Keating wondered to what extent would the 
State extend its arm. 

Mr. Opitz explained that HB 777 would give the State the 
authority to go to the responsible party and have them 
start cleaning up. If they don't then the $200,000 is 
available for the State to proceed with cleanup and then 
sue for treble damages under the Superfund. 

CLOSING: Rep. Ream elected to close on HB 777 when he 
closed on HB 760. 

CONSIDERATION OF HOUSE BILL 760: Rep. Ream introduced 
HB 760 as an act that would authorize the issuance and sale 
of CERCLA General Obligation Bonds and appropriating the 
proceeds to the Hazardous Waste/CERCLA Special Revenue 
Account. 

PROPONENTS: George Ochenski, EIC, stated that HBs 760 and 
and 777 were companion bills and EIC supported both of them. 

Katherine Orr testified that HB 760 would give authority 
to the Board of Examiners to issue bonds, and she supported 
the bill. 

OPPONENTS: There were no opponents present. 

QUESTIONS (AND/OR DISCUSSION) FROM THE COMMITTEE: In answer 
to Sen. Halligan's questions; it was stated that the bonds 
are General Obligation Bonds with the general fund to 
back them up. Marvin Eikels from the Department of 
Administration explained that the General Fund and RIT both 
back the bonds. 
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CLOSING: Rep. Ream said that the bonds would be used for 
CERCLA cleanup. HB 760 would be an enabling bill to the 
State. One of the reasons for the bonding bill was 
because no general bonding existed for the State. The 
Superfund program that has been in existence in the State 
had gone a long ways in getting started in cleanup 
areas. The State has identified another 135 sites. Rep. 
Ream said that the Superfund was reauthorized in Congress 
last October for another 5 years. The next 5 years will 
be an opportunity for the State to become involved in 
a major cleanup effort and do so with the major portion 
corning from the federal government. Rep. Ream said the 
State does "mean business and is serious in cleaning up 
sites." If HB 760 is passed, Sen. Halligan said he would 
carry it on the floor. 

CONSIDERATION OF HOUSE BILL 629: R~p. Bob Ream, House 
District 54, introduced HB 629 as a'bill that would 
address problems the State has had in administering metal 
mine reclamation. Rep. Ream stated that he was carrying 
the bill at the request of the Department of ~tate Lands, 
and he gave Dennis Hemmer credit for identifying problems 
in existing law and in administering the law. 

PROPONENTS: Dennis Hemmer, Department of State Lands, 
stated that HB 629 was drafted in order to provide 
more practical regulation for mining operations. HB 629 
would require that any operator who uses a mineral 
processing reagent to acquire an operating permit; and 
the requirement of a reclamation bond would insure that 
the operation would be reclaimed in an environmentally 
acceptable manner. ~1r. Hemmer explained that miners 
would be exempt from procuring an exploration license 
for very small disturbances however. HB 629 
denies "Small Miner Exclusions" to operators who propose 
the exclusion within the boundaries of an operating permit 
or propose to use certain processing reagents that pose a 
high potential for environmental harm. (Exhibit 5) 

George Ochenski, Montana Environmental Information Center, 
stood in support of HB 629. 

Gary Langley, Executive Director of Montana Mining Association, 
said that the bill would do two things: 1) Small operator 
will not be allowed to use cyanide and 2) Exploration permit 
would not be required to merely do assessment work. If HB 
629 is amended to place more restrictions on the small 
miner, however, Montana Mining Association would oppose the 
bill. 
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John Fitzpatrick, Montana Tunnels, testified that Montana 
Tunnels is the largest user of cyanide and will even be 
a bigger user in the future. Mr. Fitzpatrick said he 
realized it can be a problem and that cyanide should be 
handled responsibly. 

Dave Conklin, Helena, spoke in support of HB 629 with one 
exception. Mr. Conklin said he lives in a mineralized 
area where small miners and mining corporations have 
active prospects and mines. Mr. Conklin stated that he 
is concerned about decreasing residential property values 
if HB 629 is passed as is. Lines 3-9 on page 5 that 
state that a small miner will be able to obtain an operating 
permit for a larger operation without jeopardizing his 
"exempt" operation on any number of smaller mines especially 
concern him. Mr. Conklin said that the residential property 
owners deserve reclamation, and he submitted an amendment. 
(Exhibi t 6) " 

Tom Stephens, landowner in Grizzley Gulch, stated that he 
has a small pond in his backyard that is fed b"y several 
local springs as well as a stream that flows down the 
Gulch toward town. Mr. Stephens l residence is located 
downstream from a mining operation conducted by a "small 
miner. " According to Mr. Stephens, the stream has been 
manipulated beyond recognition. Several times the "small 
miner's" holding ponds have breached which caused sub­
stantial erosion. Mr. Stephen said that small miners are 
not supposed to contaminate water, but they do, and resi­
dential property value is adversely affected. Mr. Stephens 
favors HB 629 only if it is amended as Mr. Conklin suggested. 
(Exhibit 7) 

Tim Baker, Grizzley Gulch, Helena, presented an amendment 
to HB 629 (identical to Mr. Conklin's). Mr. Baker 
testified that tl1e "small miner" exemption was a compromise 
in the 1971 legislature and that the "small miner" 
benefits in that he is free from financially burdensome 
regulation. In return, the "small miner" must remain small 
or meet the reclamation requirements which protect nearby 
landowners as well as citizens of Montana. Mr. Baker 
said that he and his family have borne the burden of the 
exemption granted to the "small miner." For example, 
heavy equipment damages the road and is operated at early 
hours on weekends and holidays. Mr. Baker said there is 
an aesthetic loss as well as the loss in property values, 
and he asked the committee to seriously consider his 
amendment. He concluded his testimony by inviting 
any and all to view the "small miner's" operation four miles 
south of Helena. (Exhibit 8) 
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Steve Pilcher, Water Quality Bureau, Department of Health, 
stated that the Water Quality Bureau tries to stay out 
of mining laws; however, the problems of cyanide had taken 
an increasing amount of Bureau's time and he supported HB 
629 because anyone who uses cyanide should come under the 
Department of State Land's controls. 

OPPONENTS: Russ Dugdale, owner and operator of Metallurgical 
Services, Incorporated,and a 1956 graduate from the School 
of Mines said that his livelihood depends on small miners 
and HB 629 would eliminate the small miners. Size of the 
bonds that must be posted prior to operation as well as 
the requirement of an operating permit resemble an Environmental 
Impact Statement, and Hr. Dugdale said that would cost time 
and money. Mr. Dugdale stated that HB 629 addresses all re­
agents and a small miner would not be allowed to even use 
soap and water in his panning opera..tion without having an 
operating permit under this bill. Mr. Dugdale purported 
that HB 629 would reduce the small miner to the hobby status. 
Initially, a small miner employs from four to ten people 
with that number growing to thirty when the mine is in 
full production. Mr. Dugdale emphatically stated that 
purchasing an operating permit estimated at $50,000 would 
make it impossible to fund a small mine. (Exhibit 9) Mr. 
Dugdale presented amendments to require safety training 
to avoid bonds and permits. (Exhibit 10) 

Ed Batterman, Butte, told the committee, "Don't kill 
the goose that lays the golden egg." Mr. Batterman earns 
his living by drilling and exploring for small "outfits" 
and he said that HB 629 would discourage exploration and 
undermine his business. (Exhibit 11) 

Dennis Markovich, who represented a small mining firm, stated 
that. if HB 629 is passed, it would put the firm out of business. 
He presented the committee with cost accounting figures 
to support his testimony. (Exhibit 12) 

Koeler Stout, consultant in the mineral business, said 
that the Southwest Hontana Mining Association lobbied long 
and hard for the small miner exclusion in 1971 for the 
reason that the ordinary small miner could not afford 
bonding requirements of the bill. Mr. Stout said the same 
is as true in 1987 as it was in 1971. Mr. Stout 
stated that HB 629 would greatly restrict the small miner 
and would practically do away with the small miner 
exclusion. Definition changes were proposed by Mr. 
Stout. (Exhibit 13) 
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Wayne Fletcher, professional chemist and Vice President of 
the Lewis and Clark Chapter of the Montana Mining Association, 
stated that HB 629 would find almost universal support in 
the mining community if amendments were incorporated to do 
the following: 

1. Remove potentially enormous bonding requirements. 

2. Remove the unnecessary restrictions on prospecting. 

3. Address only the use of cyanide and other 
hazardous chemicals. (Exhibit 14) 

Ian Hendrickson, Mining Consultant in Helena, said that 
HB 629 essentially "wipes out the small miner." Under 
this bill, a permit would be needed to use any chemical 
reagent. Mr. Hendrikson stated that Idaho is considering 
cyanide legislation with which he cbncurred. Taking exception 
to the de f ini tion 0 f "abandonment," Mr. Hendr i ckson s ta ted 
that as economic changes occur, there would be unnecessary 
loss of potential mines and cited Montana TURnels, Butte's 
East Pit, and the mine at Winston as examples. (Exhibit 15) 

OPPONENTS: There were no opponents present. 

Senator Keating announced that most of the "proponents" in 
his judgement as Chairman, were in actuality "opponents" 
because they had amendments to the bill. Also, he said 
executive action would not be taken on March 23, but he 
advised the people who had testified to place their addresses 
as well as their names on the visitor's roster so that 
committee members could be in touch with them. Also, 
Sen. Keating announced that there may be a possibility of 
a subcommittee's being appointed since there were so 
many people and issues involved in HB 629. 

CONSIDERATION OF HOUSE BILL 642: Rep. Spaeth, House District 
84, emphasized that HB 642 deals only with general revisions 
in water appropriation process and not with adjudication. 
He said that HB 642 would revise the permit and utilization 
provisions of the \-later use laws; altering the filing 
and issuance requirements of a certificate of water right. 
He said that wells that have less than 100 gallons per 
minute were exempt from the permitting process; but he 
understood that Mr. Doney was going to present an amendment 
to the effect that more than one well from the same source 
that brings 100 gallons a minute or more should also go 
through the permitting process. Also, the bill pertains 
to water reservations in the Missouri River below Fort Peck 
Darn that must be filed no later than July 1 1991. The 
controversial part of the bill is listed on the bottom 
of page 14 which gives the DNRC discretionary authority. 
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Gary Fritz, DNRC, commented on the "controversal" part of 
the bill. He said that existing laws make existing users 
subordinate to reservations adopted between July 1, 1985, 
and 1991. The section would allow the Board of Natural 
Resources to decide reservations on a stream by stream 
basis. The interim permits mean that users can go on 
as before if they don't interfere with the reservations. 
Mr. Fritz gave an example of a water user with reserving 
permit after July 1985--Romaine Cattle Company, 30 
gallons per minute for stockwater purposes out of the 
Marias River. Mr. Fritz stated this water user would be 
"junior" to all reservations adopted by the Board in 
1991. DNRC suggested that the Board be given the discretion 
to decide what uses would be more important and would 
take priorty (whether the reservation comes first or the 
permitting comes first). DNRC would now have the dis­
cretionary authority under HB 642 on a case by case 
basis. 

Gary Fritz mentioned the new section 10 that would have been 
a repealer for an applicant applying for 3,000 acres of water, 
but the House had struck that section, and applicants 
must go to the legislature when wanting to apply for 3,000 
acres or more. 

Ted Doney,an attorney who spe6ializes in water law represented 
the Water Development Association. He said that he 
supported the bill in general with two exceptions. 

1. Amendment from the house, page 2, would create a legal 
problem. Mr. Doney presented an amendment to state that 
two wells that total 100 gallons or more would originate 
from the same source." (Exhibit 16) 

2. Mr. Doney dislike d the word "combined" because he 
didn't know what the word meant in the bill. He thought 
it meant that two wells that were irrigating the same tract 
but not physically connected. Mr. Doney would rather the 
bill would read "wells from the same source." 

He also mentioned that if an irrigator has a priority date 
after July 1, 1985, he would have to object to all the 
Missouri River reservations and get DNRC to "subordinate" 
reservation to his permit. Mr. Doney stated that he felt 
most of the farmers and ranchers-would not know the procedure. 
He said that he had talked to Mr. McIntyre who explained 
"subordinate" in the bill to mean that permits of farmers and 
ranchers would have the preference of use over the water 
reservations. Mr. Doney said "subordinate:! has not been used 
in water law. However, he said he supported HB 642 if the 
bill were passed with his proposed amendment adopted. 
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Jim Flynn, Department of Fish, Wildlife and Parks, 
supported HB 642, but stated a concern with one portion 
of the bill on page 14, lines 20-25, which sets up two 
priority dates. A reservation allocates water availability 
to users and non-users. Mr. Flynn stated that the cumula­
tive effect of many permits could interfere with reservations, 
then DNRC will have to sort out who gets the priority. He 
said that HB 642 sets up dual permitting, and recommended 
returning to the original language of the bill on page 14. 

Don Jenni from Lewistown explained that he had written 
a letter to the committee expressing his opposition to 
the House's reinstating the repealer in section 21. 
He said that if 85-2-317, HAC, is not going to be 
repealed, then a change should be made increasing 
3,000 acre feet of water to 4,000 acre feet of water in order 
to make the section consistent with otherprovisions of 
State law. Also, Mr. Jenni suggested that 85-2-317 (3) have 
the addition of "hydropower." 

Stan Bradshaw, Trout Unlimited, agreed with Mr. Flynn's 
proposal of returning to original language on page 14. 

OppmJENTS: There were no opponents. 

Sen. Keating noted that although proponents supported the 
bill, they all had exceptions and opposed some section. 

CLOSING: Rep. Spaeth said that he liked and supported 
Mr. Doney's amendment. Rep. Spaeth addressed the issue on 
page 14. The water reservation in the statute will not 
affect any permits, etc., prior to 1985. Rep. Spaeth 
stated that EIS on water reservations will deal with cumula­
tive effects and will list all the existing users. If 
the DNRC is not given discretionary power which is "middle 
ground" approach, the only option of users would be to 
object to water reservations. Rep. Spaeth announced that 
he was committed to the language on page 14. 

CONSIDERATION OF HOUSE BILL 661: Representative Spaeth, 
sponsor of the bill introduced the title: "An Act Further 
Defining the Term "Project" To Clarify that a Project 
Does Not Include Maintenance and Repair of Existing Irriga­
tion Facilities. He said that the bill dealt with 310 Permits. 
The bill is very important to irrigation counties. Rep. 
Spaeth said the reason the bill was written was because 
for the first time since the 1975 bill, Natural Streambed 
an~ Lan~ Preservation Act, it was interpreted by the Attorney 
General that historical usage had not. been grandfathered out 
of the 1975 act. 
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As summer progresses, operations almost change weekly in 
putting in diversions, etc. Therefore, any ditch company 
who does any work in a stream would have to get a.permit. 
There is a one-time emergency type of exemption. Rep. 
Spaeth said that in order to get a permit, a team of 
supervisors would have to go out and inspect the stream. 
HB 661 would re-establish the historical "grandfather" for 
the ditch companies and irrigators. Rep. Spaeth asked 
that the committee pass HB 661. 

PROPONENTS: Ray Beck, Conservation Districts, DNRC, supported 
the bill. He said that the bill would cover the concerns 
and would preserve the "status quo." 

Debbie Bremer, Montana Association of Conservation Districts, 
asked committee's concurrence of HB G61. 

" 
Jim Flynn, Department of Fish, Wildlife and Parks, supported 
HB 661 and submitted written testimony. (Exhibit 18) 

-

Stan Brandshaw verbalized support of HB 661.; 

Jess Malone, Choteau, supported HB 661 and he said that 
farmers need the right to be able to do maintenance work 
in the areas of their diversions without undue limitations 
caused by the 310 permit system. In fact, Mr. Simon said 
his crops would depend on that. ~vater diversions have to 
be maintained and the job has to be timely because crops 
are dependent on opportune irrigation. Because of the 
time framework built into application for the permit, 
permits cannot be approved for three weeks. Therefore, 
Hr. Simon wholeheartily supported HB 661. (Exhibit 19) 

OPPONENTS: Ted Doney, Montana Water Development Association, 
said that he liked the bill as it was introduced in the 
House, but not as it was amended. He stated that an 
irrigator now has to either submit an annual plan or go to 
the district board and receive approval. Mr. Doney 
explained that there is no structure in a stream. Every 
spring farmers and ranchers are in a stream replacing 
boulders or logs. He said that it is too burdensome to 
the irrigator to project an annual plan or to gain approval 
every time maintenance work has to be done in a stream. Mr. 
Doney mentioned that he had drawn up some amendments that 
would be a reasonable compromise, but since it would entail 
rulemaking, he had reconsidered and did not submit them to 
the committee. However, Mr. Doney emphatically stated that 
he would prefer that HB 661 go back to the original language. 
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QUESTIONS (AND/OR DISCUSSION) FROM THE COMMITTEE: In 
response to a question by Sen. Halligan, Mr. Doney said that 
according to the amended bill, replacing logs or boulders 
that would divert the stream would require advance approval of 
the supervisors. Mr. Beck said that somebody has to make a 
decision on an alteration. 

It was mentioned that supervisors have legal responsibility 
to oversee activities in a spring. 

It was determined that HB 661 language tries to preserve the 
status quo--irrigator gets one-time authority from the 
district to conduct an annual operation. Once authority 
is received from the district (unless there are dramatic 
changes) the irrigator would not have to go back to 
the district. Most irrigators know what they are going 
to have on an annual basis. 

CLOSING: Rep. Spaeth stated that there is a definite need 
for HB 661. At the present time, "everything out there 
requires a permit. We are trying to get it back in the 
middle." 

There being no more business before the committee, Sen. 
Keating adjourned the meeting at 3:10 p.m. 

nm 
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HOUSE BILL 718 
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Bill N(} It e ZI Y 

Purpose: 
TO establish an ongoing program to cleanup hazardous waste sites in 

Ivbntana. 

Need: 
There are approximately 100 hazardous waste sites in Ivbntana that 

will not qualify for the federal SUperfund program. These sites will 
only be cleaned up if the state takes the initiative. 

regal Franework: 
HB 766, enacted in 1985, authorizes the health depart:rrent to take 

remedial action whenever a release of a hazardous substance threatens 
public health or the environrrent. The law established a revolving fund 
(the Environrrental Quality Protection Fund or "mini-SUperfund") that 

DHES can use to respond to releases or cleanup waste sites if 
responsible parties fail to act; responsible parti~s are then liable to 
reimburse the fund for costs and damages. HavEVER, THE LEx:;ISIA'IURE DID 
Nor APPROPRIATE ANY HONEY TO THIS FUND, SO DHES HAS Nor SET UP THE 
NECESSARY PRCGRAM TO ADDRESS HAZARDOUS WASTE SITES. HB 718 would 
provide the necessary allocation to get such a program going. 

Relation to RIT Use: . 
HB 718, with the proposed amendirents, does not affect RIT 

allocations for the 1988-89 biennium. The 4% allocation under HB 718 
will not begin until FY90, just like the allocations provided for in 
SB 373. 

HB 718 is highly consistent with the use of the RIT to address the 
irrpacts of mineral developrrent. As indicated on the list of state 
sites, the rrajority of hazardous waste are mineral related. 

Initiation of HB 718 Program: 
Through an agreement with the Schwinden Administration, the health 

department will use $60,000 fram its hazardous waste budget and about 
$40,000 from an RIT project grant (dealing with abandoned refineries) to 
hire a program rranager to begin to address Ivbntana I s hazardous waste 
sites. During the upcoming biennium, the program manager will 
coordinate DHES work on the refinery cleanups and the l'<..pex mill cleanup; 
prioritize other sites for future action; and identify, contact and work 
with potentially responsible parties to have these parties begin 
necessary studies and remedial action at hazardous waste sites. As a 
result of this work, DHES will be in an excellent position to carre before 
the 1989 Legislature with a program of hCM it proposes to spend the newly 
allocated 4% of the RIT interest. 

(Note: The 4% allocation to DHES under HB 718 is not a statutory 
appropriation, as was indicated at the hearing.) 
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DATE ~2 <2 3 '-15 1 

Eanrarking: 
BILL NO. Ii r3 ''II 1 

HB 718 does provide a new eanmrking of the RIT interest. The 
Schwinden Administration has stated its opposition to additional 
earmarking (although the administration has proposed the additional 6% 
allocation for SUperfund participation in HB 777 and has not proposed to 
rerrove the existing eanmrking for the water developrrent program) • 

The earmarking provided for in HB 718 is necessary to provide a 
predictable funding source (about one-half million dollars per biennium) 
so the state can address hazardous waste sites in a programmatic way. 
Without this predictable source of funds, it would be extrerrely difficult 
to have the continuity needed for ongoing cleanup projects or negotiations 
with responsible parties. Also, the predictable fund source is crucial so 
that responsible parties will know that the state can take action. This 
provides a great incentive for responsible parties to undertake cleanup 
-- if they do not, the state will conduct the cleanup and the responsible 
parties are liable for double damages. This approach is exactly the 
theory behind the federal Superfund program. Wi thout earmarking, the 
program suffers fran a lack of continuity and responsible parties might 
delay cleanup action and hope that the next Legislature will not find 
funds for DHES to pursue work at a site. 

cptions: 
If the conmittee opposes the new 4% eanmrking in HB 718, there are 

two options that should be considered before killing HE 718. 
(1) The oammittee could increase the existing earmarking for the 

hazardous waste managerrent program, and include the state waste site 
program within this fund. The current allocation is 6%, and with HE 777 
this will jurrp to 12%. Coordinating HB 718 with this fonnat would be 
possible, resulting in a total hazardous waste allocation of 16%. 

(2) 'lhe corrmittee could approve the program elerrents of HE 718 
without the eannarking. '!his would at least put in place a statutory 
program to address hazardous waste sites by using the substantial 
authority provided for through HB 766 in 1985. The Administration has 
corrmitted to pursuing this program, and specific projects could be funded 
through future RIT grants. 

SUmnary: 

Approval of HB 718 with the proposed anendrrents would put l·bntana 
in a position to develop and undertake a long-term program that will 
result in the cleanup of abandoned hazardous waste sites across the 
state, allow the state to recover costs from responsible parties, and 
put people to work in this effort. 



CURRENT 
PRCX;RAM LAW 

water Development 
Program 30% 

Hazardous Waste ~. 
(RCRA, UST, CERCIA) 6% 

Unspecified 64% 

Reclamation and 
Development Grants 

Renewable Resource 
Development Program 

Hazardous Waste Site 
Remedial Action Prgm. 

Gov. 's Environrrental 
Contingency Account 
(off-the-top alloc.) 5% 

NarES: 

2 

RIT ALLOCATICNS 

SB 373 

30% 

6% 

* 56% 

" * 8% 

$175,000 

* These allocations vlill begin in FY 90. 

SENATE NATURAL RESOURCES 
EXHIBIT ~IO._.J- --f-.L-1 __ 3 __ 

:~\O. ~;/ ilf--
SB 373 

& 
lIB 777 

30% 

12% 

* 50% 

* 8% 

~ 

$175,000 

SB 373, 
lIB 777 

& 

lIB 718 

30% 

12% 

* 46% 

* 8% 

* 4% 

$175,0003 

1. RCRA, UST, CERCLA -- These are the major on-going programs of the 
Solid and Hazardous Waste Managem:mt Bureau of DHES. ReM is the 
hazardous waste managerrent program~ UST is the underground storage tank 
program; and CERCLA is state participation with the federal SUperfund 
program. None of these programs addresses the "non-federal" 
(non-Superfund) abandoned hazardous waste sites that are covered by 

lIB 718. 

2. The Renewable Resource Developrren.t Program is no-v funded by an 
allocation from the coal tax, and receives no RIT funds. SB 373 would 
add an 8% allocation of RIT interest funds to this program. 

3. With the arrendrrents proposed by Rep. Harper, lIB 718 no longer 
addresses the errergency account issue. As a result, the allocations in 
SB 373 would apply. 
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OVerview of Funding and Bonding Bills for RCRA 
tes) and CERCLA (Superfund) Activities 

oo.~r1t.,-; la~! 0'1 
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o 
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o 

o 

o 

o 

o 
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HB-777 provides for use of RIT interest income to pay for 
Montana's portion of RCRA enforcement activities and 
CERCLA or Superfund clean-up and litigation costs. 

Almost all of the money here serves as a leverage for sub­
stantial federal contributions toward preservation of 
state natural resources. 

Up to 6% of the RIT interest income is allocated for RCRA 
program activities in a state-federal match ratio of 1 to 
3 (1 state dollar to every 3 federal dollars). 

An additional 6% is allocated for any costs 
state may have to incur for clean-up of one or 
7 Superfund sites if the responsible parties or 
fuse to pay for these costs themselves. 

which the 
all of the 

PRP's re-

The way this works is that if the PRP walks away, the 
state has a choice about providing money as a match to 
federal dollars in a ratio of 1 to 9 (10% state to 90% 
federal money). If PRP's take no responsibility for 
clean-up, the state's match obligation could amount to $6 
million in the next biennium. ~ 

It is important that the state act agressively to leverage 
for scarce Superfund dollars. 

Also, the state has a limited period in which to partici­
pate in the clean-up which is anticipated to occur in the 
next five years. 

The bonding mechanism in the bill is advantageous because 
it would raise the necessary state match without raiding 
the general fund. 

The use of the RIT money as designated in the bill is con­
sistent with the purpose of the RIT fund, which is to pro­
tect Montana's resources affected by the extraction of 
mineral and other non-renewable resources. 

Without the bill there would be no hazardous waste manage­
ment program, and potentially Montana's dump sites would 
never be cleaned up. 

House Bill 760 is a technical bill which provides the 
authority to the Board of Examiners to issue bonds. 
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Funding for CERCLA Lawsuits BILL NO. H.8 272:.-----
o 

o 

o 
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State has filed an ongoing lawsuit for recovery of loss of 
natural resources in the upper Clark Fork Basin -- one of 
Montana's most precious natural resources. 

The potential for recovery in this geographical area and 
other areas is enormous and therefore warrants the full­
time dedication of legal and technical staff for evalua­
tion and pursuit of these claims. 

Time is of the essence here because of the need to protect 
the State's interests in the ongoing lawsuit, for instance 
for evaluation of settlement offers which have already 
been made, and because there is a statutory deadline be­
ginning in 1989 for filing natural resource claims. 

The appropriation is essentially a loan because it is all 
recoverable for the defendants. 

Any future damages collected are by statute put into a 
trust fund to manage or to help restore natural resources. 
The trust fund could become a tremendous development asset 
for several depressed areas in the state. 

The funding is an especially appropriate use of the RIT 
fund. 

The $200,000 is for 2 full-time technical and legal staff, 
contracted services, support services, and office over­
head, to be housed at the Department of Health and Envi­
ronmental Sciences. 

The money is intended for preliminary work necessary for 
evaluating the size and availability of claims in the 
state; it is not sufficient for litigation costs. 

Anticipated technical activities of the staff are: assess 
impact of Department of Interior regulations and the new 
Superfund amendments; integrate existing data with damage 
assessment; monitor nationwide developments in the law; 
develop evidence; continue in settlement negotiations. 



SENATE NATURAL RESOURCES 

Superfund Fact Sheet ~;I:~q'T NO:mt n 
BILL NO. JI./?J 17 

Superfund is a federal program to investigate and if need be clean 
up hazardous substances which have been dumped, spilled, or allowed to 
escape into the environment. If investigations determine an actual or 
potential threat to public health or environment, clean up or control 
is required. 

A basic premise of the program is that those responsible for the 
problem should pay for the clean up. However, a large fund has been 
established to provide money for clean up at sites where responsible 
.parties no longer exist or are financially unable to pay for clean up. 
The fund also supports administrative, oversight and investigative 
requirements; and litigation against responsible parties who refuse to 
participate. Punitative damages up to three times the total response 
costs can be assessed by a federal court against non-participating 
responsible parties. 

The Superfund program depends a great deal upon state involvement. 
The EPA, the federal agency which administers Superfund, can conduct 
investigations; emergency actions; and even require cleanup of sites 
with a participating responsible party without active state 
participation. However no action can be taken at sites where 
responsible party funding is not available without substantive state 
involvement. 

There are potentially several thousand sites in the country that 
are eligible for federal funding. Given the typical cost of a site 
response, the number of sites far exceeds the money available. 
Aggressive action on the part of a state tends to insure more 
applicable sites get on the priority list which in turn increases the 
proportional amount of monies expended on clean up in the state. 



SENATE NATURAL RESOURCES 
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Dfi'j t ____ --AI :13/ ' t 
BILL NO. t1 R; '127 

Fact Sheet 
HB777 

Lateness of this bill because it is a very complicated 
program, and a lot of time went into the drafting. 

2-18-87 

Responsible parties are going to be tabbed for all costs including 
investigation and clean-ups. Only when no one can be identified 
will the Superfund itself and the state matching funds be used. 

Clean-ups and investigations are very labor-intensive; involve well 
drilling, sampling, lab analysis, design of soil cover, dikes 
construction activities, including heavy equipment operations. 

State must send a clear signal to tesponsible parties that we're 
serious about cleaning up sites. 

Next five years are a window of opportunity for Montana to get a 
large contribution of federal funds to invest £gate and clean up 
these sites. 

Superfund was reauthorized by Congress in October, 1986 for another 
five years. $8.5 billion was allocated for the program. 

Currently there are nine 
Montana. These are: 

National Priority List (NPL) sites in 
Asarco Smelter, East Helena 
Anaconda Smelter, Anaconda 
Idaho Pole, Bozeman 
Mouat Industries, Columbus 
Milltown, Missoula 
Champion Paper, Libby 
BN Somers Tie Treating Plant, Somers 
Montana Pole, Bozeman 
Silver Bow Creek, Butte-Deer Lodge 

To date about 130 additional sites that may pose a contamination 
problem have been identified in the state. It is likely that some 
of these sites will prove to be eligible for federal funding. 

Since 1983 it is estimated that over $10 million has been spent on 
Montana Superfund activities by the EPA, responsible parties and 
the state. To date the state's direct financial share has been 
about $33,000. 



SENATE NATURAL RESOURCES 
EXHIBIT NO. ;.. f;'''s 
D" c_ .3/~"-7:-,._ 

Several major 
phase and the 
result, it is 
The following 

sites are nearing completion of t~~Lid~est~«7.z2 
beginning of the corrective action phase. As a 
likely that state and federal costs will increase. 
table provides an estimate of these expenses. 

(Hillions) 

Superfund/CERCLA Program 

State vs EPA Funds 

40 r---------------------------------------~ 
35 ~-------------------_t;::_::.;:.:.:.;: r-

:(':~':-::~~~ 

30 ~-------------------------------~. 

25~--------------------------------~· 

20r-------------------------4~~· ----, 

1 S , 1'1 ?In'r-

1:

0 

I-------------_--!$t~ FP.~ .• ::.i .•• :.,.,."'.:, •. l.~.' .•..•. f.::,.;.· .•.•. : ...•.• ji:. = 
Y7"\ ~ _ f¥W ItM:gl f+h:. 

85 
EPA 1.557. 000 
State 31, 000 

85 
1. 048. 040 

2, 700 

87 
4.000.000 

400,000 

88 
23.2m 

2.5m 

89 . 

35m 
4m 

State 
IillB 
EPA 
fETIJ 

Successful negotiation/litigation with responsible parties can 
substantially reduce cost to the state. Therefore, funding set 
aside for state match may be available for reappropriation by the 
legislature in the future. 

If fund monies are being used, the assumption of the lead role at a 
site by the state is virtually the only opportunity for the state 
to direct activities and for private businesses and professionals 
in Montana to participate in a site response. EPA maintains 
standing national contracts which makes it difficult for average 
Montana firms to be competitive. 

Superfund projects require expertise in a variety of advanced 
technical and scientific disciplines. Active involvement by the 
state provides the opportunity for persons or firms with this 
training to stay or establish themselves in Montana. 

-
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LJnlleo Slates 
Environmental Protection 
Agency 

&EPA 
REF: 8MO 

March 23, 1987 

n8gil)D 0, iVHjr1t6.na l,..!llce 

Federal Building 
301 S. Park, Drawer 10096 
Helena, Montana 59626-0096 

SENATE NATURAL RfSOIJRCU 
EXHIBIT NO_. _3r.....-___ ~ 
DATE.. ·3 - «13 ~ 2' 7 
BlU NOw-ii B 777(#87tc 

TO: Tom Keating, Chairman, Senate Natural Resources Committee 
and Committee Members 

FROM: -John Wardell, Director, U.S. Environmental Protection Agency (EPA) 
Region VIII Montana Office 

I respectfully submit the following testimony regarding Hous~ Bills 760 
and 777. The EPA supports the bills. 

Since 1983 the State of Montana and EPA have investigated and corrected 
contamination problems affecting public health and the environment. Several 
million Federal dollars have been spent in support of the Superfund Program 
efforts. Noteworthy efforts included installation of a replacement water 
supply system for citizens of Milltown, expenditures of approximately $2.5 
million to reduce discharges of wood preservatives to Silver Bow Creek in 
Butte, and construction of a dyke at Somers to prevent discharges of wood 
preservatives to Flathead Lake. In 1987, EPA will provide approximately 6 
million dollars to continue these efforts at Superfund sites in Montana. 
Additional millions of dollars will be provided in 1988 - 1992. 

,~ 

The Superfund Program cannot only be a Federally funded effort. House 
Bills 760 and 777 will insure that there will be a strong State of Montana 
commitment. The State of Montana commitment is essential for several 
reasons. ~~/ 

The Federal program requires a 10 per cent state match to correct or 
clean up contamination problems. EPA will pay for 100 per cent of 
costs associated with investigation and selection and design of the 
remedy to correct or clean up contamination problems. EPA will, 
however, only pay for 90 per cent of the costs to implement the 
remedy. Without the 10 per cent State of Montana share, corrective 
activities cannot begin. Only in emergency situations wi.11 EPA pay 
for 100 per cent of clean up/corrective action. 



-2-

2. At sites with responsible parties, i.e., parties responsible for 
'. causi ng the contami nati on probl em, EPA asks the responsibl e party to 

clean up the site. EPA has learned from experience, however, that 
timely and complete responsible party clean up is most likely to 
occur when sufficient Federal and state match money is also available 
to undertake corrective activities or clean up • 

. 3. EPA will be most likely to provide Superfund Program money to the 
states with strong commitments to implement the Superfund Program. 
One of the most visible indicators of the state's commitment is 
funding to provide state match to undertake corrective actions or 
clean up. 

4. The Superfund Program is a significant environmental effort similar 
to the Clean Air or Safe Drinking Water programs. Montana eagerly 
assumed responsibility to implement these programs. The State of 
Montana should also assume a significant role in determining how the 
Superfund Program is implemented within the State. For the State of 
Montana to assume a significant role, it needs to commit State ._ 
resources. SENATE NATURAL RESOURCES,:t 

Thank you. EXH\BIT NO . .3 f' "J. ? -" 
DATE 1,-~3"'8'-­
BILL NO.-I'tJ'l?1 



HB 777 
March 23, 1987 

SENATE NATURAL RESOURCES 
EXHIBIT NO_¥L----­

DATEL-....J3i!.-· =~UIII3E---x.,.-::S1_ 
Bill Nu...Q. -Jti~'S;....2~1 ... 1 __ _ 

Testimony presented by Jim Flynn, Dept. of Fish, Wildlife & Parks 

The Montana Department of Fish, Wildlife & Parks supports this 
authorization and specifically endorses the $200,000 item to 
support the Clark Fork litigation. Under a provision of the 
"Superfund" legislation, the state was authorized to file suit 
to claim past damages for toxic waste disposal. We are all 
familiar with the history of the Clark Fork and the loss of the 
fishery in that river is well documented. 

The state filed a $50 million law suit as 
This amount was the maximum allowed by 
specifies that any money recovered must 
correct problems caused by the waste. 

authorized by the act. 
law. The law further 

be put in trust to 

The Clark Fork River has a tremendous fishery and recreational 
potential. Today it lies in a chronic state of biological 
depression from Warm Springs to Clinton. This legislation 
provides the opportunity to realize the river's biological, 
recreational and, in turn, economic potential for Montanans. 

To achieve our goal of creating a viable reclamation trust, we 
must successfully pursue the litigation already commenced. 
Successful litigation will depend upon developing a strong case 
and presenting it in a convincing fashion. The Department of 
Fish, Wildlife & Parks has committed some of its current 
resources to this proj ect; specifically, a proj ect manager and 
a staff attorney,'both on a half-time basis. The requested funds 
are essential to develop a sound technical case, a creditable 
economic analysis and a viable legal strategy. 



TESTrHONY BY THE DEPARTMENT OF STATE LANDS 
ON HOUSE BILL 629 

(3-23-87. Rm 405. 1:00 P.M.) 

SENATE NATURAL RESOURce 
EXHIBIT NO. S 

-~----
OATE __ 3=---...::Ij~3:.....-..:r~7~ 

BILL No._H~B;..::"::;;..;:.2~'_...;:" 

Several changes to the Metal Mine Reclamation Act are being proposed in 
order to provide more practical regulation for nining operations under the Act. 
These changes will result in a more consistent and realistic regulatory ap­
proach regarding exploration. extraction. and beneficiation of these resources. 

Under the current Act, if the mineral processing operation qualifies for 
the Small Miner!'; Exclusion, thE'! operation is excluded from review and reclama­
tion bonding requirements by the Department, regardless of its potential for 
environmental harm. Amending the Act to require any operator who uses a 
mineral processing reagent to acquire an operating permit would reduce the 
number of small operations which contribute to environmental degradation. The 
Departmental expertise would ~ssure the operation is designed and managed in an 
environmentally sound manner from the beginning. The reclamation bond require­
ment would insure the operation is reclaimed in an environmentally acceptable 
manner. 

Another of the proposed changes relates to the federal m1n1ng law which re­
quires a minerals claimant to perform a minimum amount of assessment work on 
unpatented claims each year. It is estimated that the occurrence of claimants 
within Montana who hold federal emaIl claim groups (ten claims or less) number 
in the hundreds or thousands. Regulation of these small assessment activities 
under the exploration license as is currently required is unrealistic. If this 
Bill is enacted. it would allow miners to comply with federal laws, and yet, 
not be required to obtain an exploration license for a very small disturbance. 
The Department estimates that disturbance resulting from these assessment 
activities (16.000 sq. ft. per claim) would be comparable to mining disturbanc­
es currently excluded by the Act. 

Finally, current regulation denies the Small Miner Exclusion for those 
operators who presently have an operating permit issued by the Department. 
Additional mines proposed by these operators are required to obtain an operat­
ing permit regardless of how nominal the mining impacts may be. This require­
ment creates an economic hardship and permitting burden on both the operator 
and DSL which is not commensurate with the level of mining activity. A more 
meaningful approach would be to deny Small Miner Exclusions only to those 
operators who propose the exclusion within the boundaries of an operating 
permit, or propose to use certain processing reagents which pose a high poten­
tial for environmental harm. 

"-
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Mr. Chairman and members of the Committee, my name is Dave Conklin and 
I speak in support of this bill with one exception. I live near Union­
ville at 1919 Grizzly Gulch 5 miles southwest of here. This is one of 
Helena's bedroom communities. It is also a mineralized area where both 
small miners and mining corporations have had and continue to have active 
prospects and mines. 

Those of us who have built our homes and raise our children in this area 
never know where or when the next prospect or mine may be opened up or 
how much the cumulative effect will eventually be on decreasing :our 
residential property values. However we have accepted the mining with 
the knowledge that the existing Metal Mine Reclamation Act will require 
these pits, scars and tailings to be reclaimed when mining is completed, 
except any developed by "small miners" who have limited financial res-
ources. '. 

House Bill 629 changes this. Under a subtle but ·very significant amend­
ment on page 5 lines 3 - 9 a "small miner" can now obtain an operating 
permit for a larger operation, without jeopardizing his -1'exempt" opera­
tion on any number of smaller mines. Thus, contrary to the intent of 
the legislative history of this law, a "small miner" can be "big" as 
well as "small." Likewise, and importantly, a "big" developer could 
now also be "small." The change in the law appears subtle, but its 
impacts are not. 

The 1971 legislature realized that it makes no sense to put someone out 
of business by attempting to regulate them. Accordingly, the "Mom and 
Pop" mining operation, which could not bear the regulatory burden, was 
exempted. In return, however, their operation had to remain small. 
Under HB 629, this is no longer the case. 

I do not want to put these people out of business. I do not want to hinder 
their operations. Estimates place the number of "small miners" in Nontana 
at several thousand, so they are not hurting under the existing law. 
We have tolerated their impacts in the name of fairness, and they have 
escaped the burden of regulation and reclamation. HE 629 will allow 
the mining corporation to take over where the "}fom and Pop" operation 
left off, and yet continue to escape any reclamation requirements. 

The residents of this area have paid the price for these exemptions. 
We deserve better. We deserve reclamation. Therefore, \ve ask ,that you 
consider amending HE 629 on page 5 by reinstating lines 3 and 4 after 
line 9, and deleting line 7 as shown on the handout. This amendment 
would maintain the current requirements of the law. 

I thank you for your consideration and invite you to come up and see 
these mines for yourselves if you wish. 
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HB No. 629 

Testimony, March 23, 1987 

SENATE NATURAL RESOURCES 
EXHIBIT NO. 1{O' i> 
DATE .A ~ J - ~ 
BILL NO. US,,~ '1 

Senate Committee on Natural Resources 

My name is Torn Stephens, and I appear in support of this 
bill with one exception. I live on Grizzly Gulch, and have a 
small pond in my backyard which is fed by several local springs, 
as well as a stream which flows down the Gulch towards town. I 
am located do~mstream from a mining operation conducted by a 
"small miner." 

I have lived with the impacts of these mining operations 
for several years. In several places along the Gulch, the 
stream which flows through my property has been manipulated be­
yond recognition. Further, these "small miners" have dumped 
their processed tailings on to the property upstream from my 
horne, although they do not own this property. Finally, their 
holding ponds, on several occasions, have breached, causing sub­
stantial erosion. The result of these activities has been an 
unusually high amount of sedimentation and silt occurring in my 
pond, and that portion of the stream which flows~through my prop­
erty. I have had to hire an attorney to get my pond cleaned 
out. I have spent a great deal of time working with the people 
at the Water Quality Bureau trying to get some help. One of the 
few regulatory requirements placed upon these "small miners" is 
that they cannot pollute or contaminate streams. It seems that 
they cannot even meet these "minor II requirements. 

There are other impacts. The Air Quality Bureau has put up 
a monitor because of the dust that is raised by the heavy equip­
ment. 

I \vould accept these "small miners" if they stayed within 
the limits of the law . Conceivably, my property values should 
not be affected, but they are. 

Now, after bearing the burdens of their exemptions, these 
II small miners" are going to be allowed to operate large scale 
operations, without reclaiming their small operations. Further, 
large mining companies, despite their obvious financial resourc­
es, will be able to operate small, unregulated mines. This is 
unfair to me and my neighbors. 

For these reasons, I urge your support of the amendment to 
HB 629 which has been proposed today. 

;I 
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Bill NO. HS":Z' t Senate Committee on Natural Resources 

My name is Tim Baker, and I appear in 
with one exception. I live on Grizzly Gulch, 
miles southwest of the City of Helena. There 
mining" activity on Grizzly Gulch. My wife 
the street from a "small mine." 

support of HB 629 
approximately four 
is a lot of "small 
and I live across 

We have accepted the impacts of these "exempted" opera­
tions. The impacts have been real. There is a small stream 
that has been manipulated beyond recognition. The heavy equip­
ment damages the road, is operated at early hours on weekends 
and holidays, and the noise is often deafening. And of course, 
there is an aesthetic loss, in part resulting from having a pit 
the size of an average house, all less than 10 feet from the 
county road. Finally, there is the loss in property values. 
The property \ve own has lost approximately $15, 000 in value in 
the last 3-4 years. This is our first home, and it represents 
our most important investment. While our property values plum-
met, our "small miner" makes money. \ 

Nevertheless, we have willingly accepted these impacts. 
The 1971 legislature created the "small miner" exemption as a 
compromise. The "small miner" benefits, in that it is free from 
financially burdensome regulation. This protects the "small 
miner." In return for these benefits, the "small miner" must 
remain small or meet the reclamation requirements. This pro­
tects nearby landowners as citizens of this state. A history of 
the reclamation laws since 1971 is found in Part B of the docu­
ments distributed to you. 

We have born the burden of the exemption granted to the 
"small miner." Now, they have received an operating permit for 
a larger operation. Our "small miner" has pulled his money from 
the ground and become a "large scale developer," all at our ex­
pense. Yet, under HB 629, reclamation will not be required. 

I understand that HB 629 is a compromise between environmen­
tal and mining interests. Nei ther I, nor my neighbors, were 
parties to this compromise. I can say unequivocally that the 
interests of the people of Grizzly Gulch have not been represent­
ed. Therefore, as previously indicated, we offer a proposed 
amendment to HB 629. The "small miner" exemption, as revised by 
our amendment, is restated in Part A of the documents which have 
been distributed. Even with our amendment, the environmental 
and mining interests continue to receive most of the benefits of 
their compromise. 

I urge your support for our amendment to HB 629. As Dennis 
Hemmer, the Commissioner of State Lands, testified before this 
same Committed in 1985: 

Thank you. 

The Small Miner Exclusion statement was 
intended to help those truly small miners. 
These amendments will protect the exclusion 
statements from abuse while preserving the 
advantage for those who truly qualify. 

I 
I 
I 

I 
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PROPOSED AMENDMENT 
TO HOUSE BILL NO. 629, SECTION 1 

SENATE NATURAL RESOURCES 
EXHiB!T NO. , (AtI/k.4,) 

3";J~-B'7 

Bill NO, He 12. , 
+3:3:+ J..1..il. "Small miner" means a person, firm, or corpor-

ation that engages in the business of mining or reprocessing 

of tailings or waste materials that does not remove from the 

earth during any calendar year material in excess of 36,500 

tons in the aggregate from a mine complex area, that does 

not use any mineral processing reagents, that does not conduct 

an operation within the boundary of an area previously subject 

to an operating permit if the permit has been revoked and 

the area has not been reclaimed, that holds no operating permit 

under 82-4-335, and that conducts: 

(i) operations resulting in not more than 5 acres of 

the earth's surface being disturbed and unreclaimed; or 

(ii) two operations which disturb and leave unreclaimed 

less than 5 acres per operation if the respective mining proper-

ties are: 

(B) at least I mile apart at their closest point; and 

(C) not operated simultaneously except during seasonal 

transitional periods not to exceed 30 days. 

(b) For the purpose of this definition only, the department 

shall, in computing the area covered by the operation, exclude 

access or haulage roads that are required by a local, state, 

or federal agency having jurisdiction over that road to be 

constructed to certain specifications if that public agency 

notifies the department in writing that it desires to have 

the road remain in use and will maintain it after mining ceases. 



Senator Mike Halligan 
Montana State Senate 
Helena, Montana 

Re: House Bill No. 629 

Dear Mike: 

March 17, 1987 

SENATE NATURAL RESOURCES 
EXHIBIT NO. Ie. t/AC It .2) r' 
DATE 3 - ~ it - [7 
BILL NO .N' ~ .2.1 

As you know, I am very interested in a piece of legislation 
which will be considered by the Senate Committee on Natural 
Resources on Monday, March 23. Given your busy schedule this 
week, I thought it would be easier for both of us if I put my 
thoughts into writing. Hopefully, we can get together either 
later this week,. or next Monday at lunch, so you can have an 
opportunity to come out to the house and view the situation for 
yourself. 

Specifically, I am personally interested (along with a few 
neighbors) in House Bill no. 629, sponsored by Bob Ream and Ed 
Grady at the request of the Department of State Lands. While I 
generally do not disagree with much of the philosophy underlying 
this bill, there is one aspect of it which I must adamantly 
oppose. My dissatisfaction with this bill is based upon both 
philosophical and practical considerations. 

On its face, this bill (attached for reference), in compari­
son to others, does not seem to bring about any major reV1S10ns 
in the laws relating to Metal Mine Reclamation. However, refer­
ring to the amendments to the definition of "Small Miner" (see 
pp. 4-S), one familiar with these laws recognizes a subtle but 
major change. Put succinctly, the requirement that a "Small 
Miner" not hold an operating permit for a larger scale operation 
is deleted (p.S, lines 3-4). Similarly, the restriction prevent­
ing the small miner from operating more than two mines is also 
stricken (p.S lines 16-17). To better understand the nature of 
these changes, a review of legislative history is appropriate. 

In 1971, the Montana legislature considered the enactment 
and revision of reclamation laws. House Bills numbers 243 and 
244 were introduced by Rep. Harrison Fagg, and were substantially 
different from today's laws. For one thing, these proposals did 
not appear to exempt any mining activity from the operation of 
the reclamation laws. After a hearing in the House Committee on 
Environment and Resources, the original bills were scrapped in 
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their entirety. Many small mine operators had appeared in 
opposition. They generally testified that these laws were too 
restrictive and burdensome. Thereafter, proposed legislation was 
drafted which closely resembled the current laws. A "small miner 
exemption" was drafted and inserted into these bills. Further 
refinements were added at the hearing before the Senate Committee 
on Natural Resources, and these bills were enacted into law. 

Several minor changes have been made to the definition of 
"Small Miner" since 1971 (1974, 1977, 1979, 1985). Most of these 
changes have resulted in further restrictions (in 1985, the 
definition was amended to include "reprocessing of tailings or 
waste"). Through these changes, there has been one common 
'thread: the legislature has endeavored to keep the small miner 
"small." This is best reflected in the amendments to Section 
82-4-305, M.C.A. in 1985, which severely restricted the ownership 
interests in exempt operations that anyone small miner could 
hold. See § 82-4-305(2), Mont. Code Ann. See also Statements in 
Support~om State Lands (attached). As an aside, the 1973 
Montana Constitution states that "[a]ll lands disturbed by the 
taking of natural resources shall be reclaimed." Art. IX, 
Section 2(1) Mont. Const. (1972) (attached). 

The end result of this legislative activity is the current 
body of law found at Title 82, Chapter 4, Part 3, M.C.A., enti­
tled "Metal Mine Reclamation" (copy attached for reference). 
Essentially, the legisl~ture has determined that mining is a 
basic and essential activity, and that proper reclamation is 
"necessary to prevent undesirable land and surface water condi­
tions detrimental to the general welfare, health, safety, 
ecology, and property rights of the citizens of the state." § 

. 82-4-301, M.e.A. Purposes behind this legislation include 
repeated references to aesthetic and scenic values, as well as an 
emphasis on the promotion of ground cover, soil stability, water 
condition, and safety condition. § 82-4-302, M.e.A. 

Basically, all "disturbed land" must be reclaimed, unless 
resulting from an operation under the Small Miner exemption. 
Non-exempt activities must post reclamation bonds, file reclama­
tion plans with State Lands, and meet other reclamation require­
ments. §§ 82-4-335, -336, -338, M.e.A. Operations within the 
definitions of "small miner" (§ 82-4-303(11), M.e.A.) must only 
agree in writing that they will not pollute or contaminate any 
stream, meet s~mple safety requirements, file an operating map 
with State Lands, and meet certain ownership criteria. § 
82-4-305, M.e.A. "Small Miners" are not required to reclaim 
their mines when they are done. By current definition, "small 
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miners" may not also hold an operating permit for a larger 
operation. Further, they are limited in the number and size of 
the operations that they can conduct within a certain distance of 
each other and within a certain period of time. § 82-4-303(11), 
M.e.A. That is, since they are not required to reclaim their 
operations, they must be, and remain, small. 

By existing practice, a "small miner" who subsequently 
obtains an operating permit for a larger scale operation, also 
has to meet the requirements of the reclamation laws for his 
smaller, previously exempted operation. 

As I indicated earlier, HB No. 629 changes this. Under the 
amendment referenced above, a "small miner" can obtain an operat­
ing permit for a larger operation, without jeopardizing his 
"exempt" operation. Thus, contrary to the intent of the legisla­
tive history of these laws, a "small miner" can be "bigll as well 
as "small." Likewise, and importantly, a "big" developer could 
now also be "small." The change in the law appears subtle, but 
its impacts are not. 

The bright line between regulated and unregulated operations 
is being blurred. I would be interested to know if State Lands 
recognizes this, and will be able to handle enforcement responsi­
bilities. As one who is employed in a regulatory field, I can 
tell you that distinguishing between those activities which are 
regulated and those which are not is a regulatory nightmare. 

Further, the balance found by the legislature in 1971 is 
unsettled. Lawmakers realized that in part, the effectiveness of 
regulation depends upon its application to the proper entities. 
It makes no sense to put someone out of business by attempting to 
regulate them. Accordingly, the IIMom and POpll mining operation, 
which could not bear the regulatory burden, was exempted. In 
return, however, their operation had to remain small. Under HB 
No. 629, this is no longer the case. 

I am not solely interested in this legislation because of 
the inherent conflict with the philosophy underlying the existing 
laws. We have a II sma1l miner" who is currently operating near 
our home on Grizzly Gulch. Because of the high gold prices, the 
proliferation of this type of activity in our area seems 
probable. We have tolerated these activities conducted under the 
"small miner ll exemption. There have been impacts from the 
operations, including heavy equipment on the road, considerable 
road damage, early morning operations on weekends and holidays, 
aesthetic loss, destruction and manipulation of a small nearby 
stream, and a pit the size of an average house, located less than 



ten feet from the road. These "small miners" have applied for an 
operating permit for a large operation on the other side of town. 
state Lands has indicated that it will be granted. 

I do not want to put these people out of business. I do not 
want to hinder their operations. Estimates place the number of 
"small miners" in this state at several thousand, so they are not 
hurting under the existing laws. The point is this: we have 
tolerated their impacts in the name of fairness, and they have 
escaped the burden of regulation and reclamation. Now they are 
on the verge of no longer being a "Mom and Pop" operation. In 
accord with the compromise that was reached by the legislature in 
1971, they should be required to comply with the reclamation 
requirements. We, the various residents of Grizzly Gulch, have 
paid the price for their exemption. We deserve reclamation. As 
a final attachment,you will find a proposed amendment to HB No. 
629. This amendment basically maintains the current require­
ments, and retains most of the changes proposed by State Lands. 

I would like you to come up and see the mine. It would be 
very important to myself and others. Bring other legislators who 
would be interested. If I cannot influence your opinion, then at 
least I insist that you fully comprehend what is at stake. 

Thank you for your consideration. I am indebted to you just ~ 
for reading this. I will contact you soon. 

Si?cerely, 

,l/,ifi 
Timothy R. Baker 
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The Department of State Lands supports House Bill 638 to a~end the Metal 
Mine Reclamation Act for the following reasons: 

1. Section 82-4-303(lO)(b) needs to be amended to eliminate the possibility 
of conducting exploration activities under a Small Miners Exclusion Statement. 
If exploration activities are contemplated, there is specific language in the -
Act (Section 82-4-331) to address those concerns. Exploration under the ~ 
exclusion statement will result in a large number of unreclaimed disturbances 
not contemplated under the exclusion1s original intent. 

2. Section 82-4-305(2) needs to be amended to eliminate a current oversight 
in the Act that presently allows an individual to have several Small r~iners 
Exclusion Statements which is in direct conflict with the definition of a 
IISmall Miner.1I At the present time, there are numerous mining operations that 
are owned and operated by the same person or group of persons operating under 
multiple Small Niners Exclusions by simply changing the name of the mine owners*,' 
partners or corporate structure. This practice is clearly in violation of the 
intent of the Small Miners Exclusion provision and privilege under the Act. 
The result is disturbances in excess of those allowed goin~ unreclaimed. 

~\ 3. Section 82-4-361(1) needs to be amended to include violations of the Small 
~ Miners Exclusion Statement requirements under the general provision for 

violations and penalties as currently provided for in the Act. The present 
system for pursuing violation of the SMES under Section 82-4-305(2) requires 
that the County Attorney pursue misdemeanor ~/hich is a criminal offense 
against the Small Miner. This amendment would enable the Department to pursue 
a violation as a civil penalty, thus simplifying the current procedure. This 
would also relieve the County Attorney of the additional responsibility of 
pursuing misdemeanor offenses against Small Miners. 

The Small Miner Exclu~;on statement was intended to help those tru18ocA­
small miners. These amendments will protect the exclusion statements from ~ 
abuse \t/hil e preservi ng the advantage for those \-Iho truly qua 1 i fy. . ' . 

.. 
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Art. IX, § 2 CONSTITUTION OF MONTANA J 
Water Courts, Title 3, ch. 7. 
Environmental Quality Council, Title 5, ch. 

16. 
Coal severance tax, TitlE: 15, ch. 35. 
Oil and gas severance tax, Title IS, ch. 36. 
Mining license ta:tes, Title 15, ch. 37. 
Resource indemnity trust tax, Title 15, ch. 38. 
Purpose ofthe coal tax trust fund, 17·6·303. 
Report on potential uses of coal tax trust 

fund, 17·6·323. 
Parks, Title 23, ch. 1. 
Recreation, Title 23, ch. 2. 
Health and Safety, Title 50. 
Environmental Protection, Title n. 
Uniform Transboundary Pollution Rp.ciprocal 

Access Act. Title 75, ch. 16, part 1. 
State Lands, Title 77. 
Agriculture, Title 80. . 
Livestock, Title 81. 
Minerals, Oil, and Gas, Title 82. 

Water Use, Title 85. I 
Fish and Wildlife, Title 87. 
Renewable resource development. Title 90, c . 

2. 
Renewable energy sources research and d!!J 

opment, Title 90, ch. 4. 
Constitutional Convention Transcri 
Cross· References 

Adoption, Trans. 2938, 2939. I 
' Committee report, Vol. II 550, 552, 554, 5 
561,562,931,933,935.939,1068. 

Debate - committee report, Trans. 1199 
through 1271, 1274, 1275, 1637 through 1640. 

Debate - style and drafting report, Tral 
2210,2211,2928.' , 

Delegate proposals. Vol. I 75, 96, 107, 10 , 
193,240,252,261,308,309. 

Final consideration, Trans. 2454, 2455. ,1 
Text as adopted, Vol. II 1099. 

Section 2. Reclamation. (1) All lands disturbed by the taking of natu­
ral resources shall be reclaimed. The legislature shall provide effective reQuirl 
ments and standards for the reclamation of lands disturbed. 

(2) The legislature shall provide for a fund, to be known as the resource 
indemnity trust of the state of Montana, to be funded by such taxes on thi 
extraction of natural resources as the legislature may from time to tim , 
impose for that purpose. I 

(3) The principal of the resource indemnity trust shall forever remain I 
inviolate in an amou~t of one huz:dre~ million dollars ($100,000,000), guaran1 , 
teed by the state agamst loss or diverSIOn. ,., 

piler's Co~ments Reclamation, Title 82, ch. 4. I 
1974 Amendment: Constitutional Amend· Restoration following plugging of oil or gall 

ment No.1 (see Appendix to 1975 Laws of Mon· well,82·11·123. , 
tana) inserted subsection designation "(I)" and Constitutional Convention Transcrip-
added (2) and (3). Cross-References 1 
Cross-References 

The Montana Resource Indemnity Trust Act. 
Title 15, ch. 38. 

Environmental contingency grant program, 
Title 75, ch. I, part 11. 

Notice to surface owner of reclamation plan 
prior to commencement of mining operation, 
82·2·303. 

Adoption, Trans. 2938, 2939. 
Committee report, Vol. II 552,555, 556, 9311 

933,935,939,1068. -
Debate - committee report, Trans. 1199 

1200,1275 through 1301, 1353 through 1363. 
Debate - style and drafting report, Trans 

2211 through 2213, 2928. I, 

Text as adopted, Vol. II 1099. 

Section 3. Water rights. (1) 
waters for any useful or beneficial 
firmed. 

Final consideration, Trans. 2455, 2456. I 
All existing rights to thpuse of anyfli 

purpose are hereby recognized and con-. 

(2) The use of all water that is now or may he~eafter be "appropriated for 
sale, rent. distribution, or other beneficial' use, the right of way over the lands 
of others for all ditches, drains, flumes, canals, and aqueducts necessarily used 
in connection therewith, and the sites for reservoirs necessary for collecting 
and storing water shall be held to be a public use. 

(3) All surface, underground. flood, and atmospheric waters within the 
boundaries of the state are the property of the state for the use of its people 
and are subject to appropriation for beneficial uses as provided by law. 
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82-4-301 ,. 
: ~tion in any application, record, report,' plan, or other document filed 
~ 4 ~uired to be maintained pursuant to this part shall upon conviction be 
~ ..:::shed by a fine of not more than $10,000 or by imprisonment for not more 
'~l year, or both. : ~ .•• ;. 

H Any person who except as permitted by law willfully resists, prevents, 
. ~es, or interferes with the department or its agents in the performance 
, " !:lties pursuant to this part shall be punished by a fine of not more than 
" "'~oo or by imprisonment for not more than 1 year, or both. '., ' .. "-' 
: ~I No employee of the department performing any function or duty under 
i ::a part shall have a direct or indirect financial interest in any strip- or 
f ~rground-coal-mining operation. Whoever knowingly violates the provi­
• ~ of this subsection shall upon conviction be punished by a fine of Dot 
I ~n than $2,500 or by imprisonment of not more than 1 year, or both. 

o:.1tory: En. Sec. 23, Ch. 325, L 1973; R.C.M. 1947, 50-1056; amd. Sec. 17, Ch. 550, L. 1979; 
.... Scc.. 5, Ch. 437, L. 1981; amd. Sec. 1, Ch. 499, L. 1983; amd. Sec. 1, Ch. 24, L. 1985; amd. 
"1.Ch. 217, L. 1985. 

:.piler's Comments '. "Knowingly" defined, 1-1-204,45-2-101. 
~ Amendments: Chapter 24 in (Z) near end ' Contested administrative cases, Title 2, ch. 4, 

4 'J\t sentence, before "the administration", part 6., . 
'IIq!(\ "or impairs" to "and does not impair". Appeal of contested administrative cases, 
'~ter 217 in (1) near middle of subsection, Title 2. ch. 4, part 7. 
~ ·$750 for each day", inserted "up to 30 Pe~ns subject to jurisdiction - process -
.... and inserted last sentence. ,..'... service, Rule 4, M.RCiv.P. (see Title 25, ch. 20) . 
• HJ Amendment: At beginning or' (I), Injunctions, Title 27, ch. 19. 
tr."~ exception clause; and inserted (2). Criminal responsibilities of corporations, 

iIi[ Amendment: Reworded the language of 45-2-311. ,! '., ... 

-.ction (1) to clarify that "term or condition" Place of imprisonment when none specified, 
--. to a permit. .' 46-18-211. . 

Disposition of fines and forfeitures, 
'''--References 46-18-603,82-4-241. 

"'1,-tllfully" defined. 1-1-204. "Person" defined. 82-4-203. 

Part 3 

Metal Mine Reclamation 

'ut Cross-References' Landowner notification of surface operations, 
~pecting permits and mining leases on Title 82. ch. 2, part 3. 

-
~ lands, Title 77, ch. 3, part 1. ' ' 

82-4-301. Legislative findings. The extraction of mineral by mining is 
I basic and essential activity making an important contribution to the econ­
:l::Iy of the state and the nation. At the same time, proper reclamation of 
~ed land and former exploration areas not brought to mining stage is 
.~essary to prevent undesirable land and surface water conditions detrimen­
~. to the general welfare, health, safety, ecology, and property rights of the 
~12ens of the state. Mining and exploration for minerals take place in diverse 
~s where geological, topographical, climatic, biological, and sociological con­
::tlons are significantly different, and reclamation specifications must vary 
ICtOrdingly. It is not practical to extract minerals or explore for minerals 
~ired by our society without disturbing the surface or subsurface of the 
~rth and without producing waste materials, and the very character of many 
:i~s of mining operations precludes complete restoration of the land to its 
'flginal condition. The legislature finds that land reclamation as provided in 

....... , .~-, ... ...... '. .' . 
. ~ ... "," .. " _.:-! .. - •.. 
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82-4-302 MINERALS, OIL, AND GAS 

this part will allow exploration for and mining of valuable minerals while; 

:~!~;:e!.rov,i:di~g, f~~: ~he ,,~Ub~eqU~~~, b~~e~~cia~ ~~~, ,of t~e~ l~~',~ 
HIstory: En. Sec. 1. Ch. 252. L. 1971. R.C.M. 1947, 50-1201. . .,' " ;' rt 

" of. 
82-4-302. Purpose. (1) The purposes of this part are to providt,;;; 

,(a) that the usefulness, productivity, and scenic values of all I ' 
surface waters involved in mining and mining exploration within the ow 
ries and lawful jurisdiction of the state will receive the greatest rei on 
degree of protection and reclamation to beneficial use; " 

(b) authority for cooperation between private and governmental e tic 
carrying this part into effect; , :. 

(c) for the recognition of the recreational and aesthetic values 0lan 
a benefit to the state of Montana; and' , ',i. 

(d) priorities and values to the aesthetics of our landscape, wa ers, 
ground cover. " 

(2) Although both the need for and the practicability of reclamin 
control the type and degree of reclamation in any specific instance, l. 
objective will be to' establish, on a continuing basis, the vegetative cover, 
stability, water condition, and safety condition appropriate to any [P 
subsequent use of the area.' ' " 

History: En. Sec. 2. Ch. 252. L. 1971; RoC.M. 1947.50-1202. ,'.,' -, ,'-' ,- ,I' 

~ '." i '. .' - ., .. , .... ~ 
, ' ' 

. 82-4-303. Definitio~s. As used in this part, unless the context '"Jlic 
otherwise, the following definitions apply: . . . ~ '-' 

(1) "Abandonment of surface or underground mining" may be presIJ 
when it is shown that continued operation will not resume. 

(2) "Board" means the board of land commissioners or ~a 
employee or state agency as may succeed to its powers and duties -~.er 
part. 

(3) "Department" means the department of state lands. I. 
(4) "Disturbed land" means that area of land or surface water u. 

beginning at the date of the issuance of the permit, and it comprises t at 
from which the overburden. tailings, waste materials, or minerals Ie 
removed and tailings ponds, waste dumps. roads, conveyor syste ,: 
dumps, and all similar excavations or covering resulting from the er; 
and which have not been previously reclaimed under the reclamation plan 

(5) "Exploration" means all activities conducted on or beneath tl1lsu 
of lands resulting in material disturbance of the surface for the p.o~ 
determining the presence, 'location, extent, depth, grade, and economlC v: 
ity of mineralization in those lands, if any, other than mining for Plu, 
and economic exploitation, as well as all roads made for the purpose f 
tating exploration, except as noted in 82-4-305 and 82-4-310. ' 

(6) "Mineral" means any ore, rock, or substance, other than oil, gas, 
tonite, clay, coal, sand, gravel, phosphate rock, or uranium, taken fr, t 
the surface or from the surface of the earth for the purpose of mil g, 
centration, refinement, smelting, manufacturing, or other subsequen U! 

processing or for stockpiling for future use, refinement, or smelting. ' " 
(7) "Mining" commences at such time as the operator first mintr 

minerals in commercial quantities for sale, beneficiation, refining, ( 
·-Ctlt- _ ... , '.--:..1' .• "*-. > •• : • 

, , 
.':,..~ .. ~. 
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;>cocessing or disposition or first takes bulk samples· for metallurgical testing 
ill excess of aggregate of 10,000 short tons. ._ :; ... ,,_.':,.';'!': ;,,' ........ :. "'~O:' .. , 

(8) "Ore processing" means milling, heap leaching, flotation, vat leaching, 
.JC other standard hard-rock mineral concentration processes. .;., 

(9) "Person" means any person, corporation, firm, association, partner­
.hip, or other legal entity engaged in exploration for or mining of minerals 
)D or below the surface of the earth, reprocessing of tailings or waste mate­
rials, or operation of a hard-rock mill. 

(10) "Reclamation plan" means the operator's written proposal, as required 
llld approved by the board, for reclamation of the land that will be disturbed, 
~hieh proposal shall include, to the extent practical at the time of application 
:·)r an operating permit: 

(a) a statement of the proposed subsequent use of the land after recla­
::lation; 

(b) plans for surface gradient restoration to a surface suitable for the pro­
?Jsed subsequent use of the land after reclamation is completed and the pro­
;Alsed method of accomplishment; 

Ie) the manner and tyPe of revegetation or other surface treatment of dis-
:arbed areas; ., 

(d) procedures proposed to avoid foreseeable situations of public nuisance, 
~ndangerment of public safety, damage to human life or property, or unnec­
rssary damage to flora and fauna in or adjacent to the area; 

(e) the method of disposal of mining debris; 
.. :. 

(f) the method of diverting surface waters around the disturbed areas 
;\'here necessary to prevent pollution of those waters or unnecessary erosion; 

(g) the method of reclamation of stream channels and stream banks to 
control erosion, siltation, and pollution; 

(h) such maps and other supporting documents as may be reasonably 
:equired by the department; and 

(j) a time schedule for reclamation that meets the requirements of 
,,1 -336. 

(11) (a) "Small miner" means a person, firm, or corporation that engages 
:n the business of mining or reprocessing of tailings or waste materials that 
does not remove from the earth during any calendar year material in excess 
·}f 36,500 tons in the aggregate, that holds no operating permit under 
~2-4-335, and that conducts: . 

0) operations resulting in not more than 5 acres of the earth's surface 
~eing disturbed and unreclaimed; or . 

(ii) two operations which disturb and leave unreclaimed less than 5 acres 
per operation if the respective mining properties are: 

(A) the only operations engaged in by the person, firm, or corporation; 
(B) at least 1 mile apart at their closest point; and 
(C) not operated simultaneously except during seasonal transitional 

periods not to exceed 30 days. 
(b) For the purpose of this definition only, the department shall, in com­

Puting the area covered by the operation, exclude access or haulage roads that 
are required by a local, state, or federal agency having jurisdiction over that 
rOad to be constructed to certain specifications if that public agency notifies 
the department in writing that it desires to have the road remain in use and 
Will maintain it after mining ceases. ,: __ i;";., " __ • ,._ ."~" '''_. ' ...... :. 

-



82-4-304 MINERALS, OIL, AND GAS 

(12) "Surface mining" means all or any part of the process 
mining of minerals by removing the overburden and mining directly &4",-.no 

mineral deposits thereby exposed. including but not limited to 
mining of minerals naturally exposed at the surface of the earth. mining hi . 
the auger method. and all similar methods by which earth or mi~ 
exposed at the surface are removed in the course of mining. Surface ~ 
does not include the extraction of oil. gas, bentonite, clay, coal, sand, graVel, 
phosphate rock, or uranium or excavation or grading conducted for~ .. 
farming, on-site road construction, or other on-site building construction. '. 

(13) "Underground mining" means all methods of mining other th . 
face mining. :, . .;.:~ 

(14) "Unit of surface-mined area" means that area of land and sl' 
water included within an operating permit actually disturbed by s ~ 
mining during each 12-month period of time, beginning at the date 0 

issuance of the permit, and it comprises and includes the area from whid 
overburden or minerals have been removed. the area covered by mL 
debris. and all additional areas used in surface mining or underground ~ 
operations which by virtue of such use are thereafter susceptible to erosiaa 
in excess of the surrounding undisturbed portions of land. . '. , 

(15) "Vegetative cover" means the type of vegetation, grass,' shrubs, 
or any other form of natural cover considered suitable at time of reclama [l, 

History: En. Sec. 3, Ch. 252, L. 1971; amd. Sec. 1, Ch. 281. L. 1974; amd. Sec. 13, Ch. Jl 
L 1977; amd. Sec. I, 0. 423, L. 1977; R.C.M. 1947, 50-1203; amd. Sec. 1, Ch. 588, ~ 
amd. Sec. 1, Ch. 386, L 1985; amd. Sec. I, Ch. 453, L. 1985.. .' . . ,_. . ...... ;;~ 

Compiler's Comments . .' . in (9) after "exploration for", deleted "or d~ 
1985 Amendments: Chapter 386 in (ll)(b) opment" and after "earth", inserted "repr~ 

near end, after "mining", deleted "or explora· ing of tailings or waste materials, or op~ i 
tion". a hard-rock mill"; in (ll)(a) after "b ' . ' 

Chapter 453 in (4) after "overburden", mining", inserted "or reprocessing of ta .; 
inserted "tailings, waste materials"; inserted (8); waste materials". . .. .:~ 

. . ';'.ir$: 
82-4-304. Exemption - works performed prior to promulglo: 

of rules. No provision of this part shall be applicable to any explorati or 
mining work performed prior to the date of promulgation of the board's rulel 
pursuant to 82-4-321 relating to exploration and mining. No provision 0. 
part is applicable to the reprocessing of tailings or waste rock that occ~ 
prior to the date of promulgation of the board's rules regarding those actifi­
ties. If. after the date of promulgation of rules applicable to mills not I~ 
at a mine site, work is performed at such a mill that was constructe 
operated before promulgation of those rules. this part applies only t 
areas initially disturbed after promulgation of those rules. -. ~ 

History: En. Sec. 19, Ch. 252, L. 1971; R.C.M. 1947,50-1219; amd. Sec. 4. Ch. 201, IP. 
arnd. Sec. 2, Ch. 453, L. 1985. ..~ 

Compiler'S Comments Cross-References .)~! 
1985 Amendment: At end of first sentence, Adoption and publication of adminis~ti1f 

after "82-4-321", inserted "relating to explora· rules, Title 2, ch. 4, part 3. : .. 
tion and mining"; and inserted second and third . . ~ '. 
sentences. ., . . ..• ~ 

. ",.;~ 

g2-4_305. Exemption - small miners - written agreemen8(ll 
N? provisions of this. part. ~h~~l apply to any small. m~~er when t~e .. ~ 
mmer annually agrees 10 wnt1O",. , " ' ... _ J _ .... __ ....... ~ 

'.~~ 

.. :& 
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(a) that he shall not pollute or contaminate any stream; 
(b) that he shall provide protection for human and animal life through the 

~ta1lation of bulkheads installed over safety collars and the installation of 
:,.x,rs on tunnel portals; and . 

(e) he shall provide a map locating his mining operations. Such map shall 
~ to a size and scale as determined by the department. 

12) For small-miner exemptions obtained after September 30, 1985, no 
.::l3l1 miner may obtain or continue an exemption under subsection (1) unless 
~e annually certifies in writing: 

fa) if the small miner is a natural person, that: 
Ii) no business association or partnership of which he is a member or 

~Jrtne: has a small-miner exemption; and 
iii) no corporation of which he is an officer, director, or owner of record 

f 25% or more of any class of voting stock has a small-miner exemption; or 
Ib) if the small miner is a partnership or business association, that: 
(i) !lone of the associates or partners holds a small-miner exemption; and 
(ii) none of the associates ot partners is an officer, director, or owner of 

~% or more of any class of voting stock of a corporation that has a small­
::liner exemption; or 

(c) if the small miner is a· corporation, tha-t no officer, director, or owner 
Jf record of 25% or more of any class of voting stock of the corporation: 

(i) holds a small-miner exemption; , 
(ii) is a member or partner in a business association or partnership that 

~olds a small-miner exemption; 
(iii) is an officer, director, or owner of record of 25% or more of any class 

,f vot:ng stock of another corporation that holds a small-miner exemption. 
Histon·: En. Sec. 20, Ch. 252, L. 1971; amd. Sec. 15. Ch. 391. L. 1973; amd. Sec. 10. Ch. 
. . 1974; R.C.:\1. 1947, 50-122<)( amd. Sec. 2, Ch. 588, L. 1979; amd. Sl!c. 2, Ch. 386, L. 

I~S. 

Compiler's Comments 
1985 A.mendment: In (2) substituted present 

.!l\gua~e for "Failure to comply with the regula­
:.on5 stipulated in this section will constitute a 
:::i.;demeanor, and this offense will subject the 
:"llers or operators of said project to a fine of 
:ot less than $10 or more than S100, payable to 

the department of revenue of the state of Mon­
tana or any board, commission, or person 
authorized to collect said fine." 

Cross-References 
Penalty ior violation of conditions of small­

miner exemption, 82-4-361. 

82-4-306. Confidentiality of application information. Any and all 
information obtained by the board or by the director or his staff by virtue of 
applications for exploration licenses and all information obtained from small 
miners is confidential between the board and the applicant, except as to the 
name of the applicant and the county of proposed operation; provided that 
all activities conducted subsequent to exploration and other associated facili­
~ies shall be public information and conducted under an operating permit. It 
13 further provided that any information obtained by the board or by the 
director or his staff by virtue of such applications is properly admissible in 
~Y hearing conducted by the director, the board, appeals board, or in any 
JUdicial proceeding to which the director and the applicant are parties and is 
not confidential when a violation of the part or rules has been determined by 
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Senate Hearing on House Bill 629 

SENATE NATURAL RESOURCES 
EXHIBIT NO._.,.? ____ _ 

DATE 3 ·~3-'Z 
BilL NO. 98" ~, 

AN ACT TO GENERALLY REVISE THE LAWS RELATING TO METAL ~INE 

RECLAMATION and Amending Sections 82-4-303, 82-4-305, 

and 82-4-335, MCA 

Ladies and Gentlemen, my name is Russell M. Dugdale. 
I graduated from Montana College of Mineral Science and Technology 
in 1956 with a B. S. Degree in Metallurgy, with Mineral Dressing 
option. I have worked in industry all of my professional career, 
with the last seven years dedicated to the handling of cyanide 
heap-leaching operations. I have worked for Anaconda Co., 
American Smelting and Refining Co., Cominco-American, Inc., 
Bunker Hill Co., Zortman-Landusky Mining Co., Grayhall Resources, 
Inc., and at present I am self-employed as owner/operator of 
Metallurgical Services, Inc. (providing services in problem 
solving, process design, waste management, heap leaching, 
precious metals recovery and magnetic water treatment.) 

Assistng small miners get into production is my main 
goal. My livelihood stems from small miners and~as such, anything 
that stands in the way of their being successful is important to 
me. HB 629 is going to impact the small miners in a dramatic way. 
The way the bill is written denies any subtrefuge but the outcome 
of it will be to eliminate small miners. Neither the way the 
bill is written, nor the MMA's interpretation of the bill, alludes 
to the fact that a sizeable bond will have to be posted prior 
to operation, as well as procurance of an operating permit which 
could resemble an Environmental Impact Statement before it is 
done and could cost excessive time and money. 

A major complaint I have is that the bill does not 
state that the intent of the bill is to shut down small miners, 
thereby mollifying the immediate effect on people. If the bill 
passes and people find that it precludes small miners, a great 
deal of attention will be aroused. This bill addresses all 
"Hineral Processing reagents," including flotation reagents, 
and any chemicals such as cyanide, acids and Thiorea. 

A small miner would not be allowed to use soap or 
water in his panning operations without having an operating 
permit. Effectively the bill reduces small miners to the hobby 
status who will be allot.ed to locate corners and hand sort rock 
and haul it to a smelter, but will not be allowed to use any 
machinery or reagents for the beneficiation of the ore. 



SENATE NATURAL RESOURCES 

EXHIBIT NO.:I~ 11-. ;~ 
DATE 3;j3/--1'~-__ 
BiL'_ NO -H~ J1,t----~ 

I 

J 
I 

Initially a small miner employs from four to 10 people 
with that number growing to 30 when the mine gets in full swing. I.' 

Purchasing an operating permit (estimated $50,000.00) would make : 
it impossible to fund a small mine. The bill alludes not only to 
cyanide but also to any chemicals that can be used in any process, 
such as flotation. I 

Thank you for this opportunity to present this information 
to you, and I will do my best to answer any questions that you • 
have. I 

-2-

I 

I 
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T~stimony before the Senate Natural Resources Committee asking 

i: B~ll 629 be amended . 
that House 
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There are several here to testify on our behalf and we will point out 

to the committee that: 

': . 

1. The bill can readily be amended to address the long range problem 

by simply requiring adequate training. 

2. Mining chemicals in Montana are in their second century and have 

an excellent safety record. We need to keep our guard up . 

Excellent safety training is available. 

3. The law abiding small miners need not be burdened by the actions 

of a few by the needless bonds and red tape that are needed for 

an operating permit. 

4. The mining of precious metal, "t-bntana' s sleeping giant" can be 
" 

promoted to add economic stimulus to the state and push Montana 

farther away from the 'we con't want business~ syndrome. 

5. This is very serious. You may well "throw the baby out of the 

bath water". You will burden the 95/0 or more who strive to be 

legal to control 1 or 210 of the 5/0 who are "slobs". 

6. Working under the Small Miners' Exclusion already has adequate 

regulations to protect the public just abiding by the rules. 

7. The part of the bill which we object to would require all who 

use the chemicals of mining to secure an operating permit. 

That permit will probably required a $50,000.00 bond which in 

today's market is a CD assigned to the State of Montana. It 

would also take from three to six months to secure the permit 

at whatever cost that would be - $10,000.00, $15,000.00 or 

possibly $20,000.00. 

Mr. Chairman, with your permission I "'Quid like to call on my 

colleagues to address you and perhaps I could close by presenting our 

amendment. 

, .... 
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FOUR'ffi DRAFT 

AMENIl1ENTS TO HOUSE BILL 629 

BY REAM 

'/ 

SENATE NATURAL RlSQU~ 
EXH!BIT NO.-,)~O-=:-___ _ 
DATE .3/~,1 
611.L NO. He 1121 

PROPOSED TO 'ffiE SENATE NATURAL RESOURCES COMMITTEE 

THE HONORABLE TGv1 KEATING, CHAIRM' 

MARCH 23, 1987 

Room 405 - Capitol - 1:00 p.m. 

BY 

SOUI'HWEST M)NTANA MINING DEVELOPMENT & INVESTMENT COUNCIL 
c/o Mary Ann Sharon, State Bank Bldg., Dillon, MT 

Page 

Page 

LEWLS AND CLARK CHAPTER OF MONTANA MINING ASSOC. 

AND 

KOEHLER STOUT, PROFESSOR, ATTORNEY, MINING ENGINEER 
Butte, tvbntana 

2, Line 11 follov-D.ng "in" reinstate"82-4-306" 

2, Line 11 following "82-4-310" strike "and work performed by 

prospectors" 

Page 2, Line 21 through 23 strike "in their entirety" 

Page 2, Line 24 following "operations," delete "including but not" 

Page 4, Line 25 following "acids," insert "acid generating reag~ntsl1 

Page 2, Line 24 strike "(B)11 insert "(a)" 

,Page 3, Line 7 follOwing "continguous" delete "unpatented" 

8. Page 3, Lines 17 through 21 strike "in their entirety'! 

9. Page 3, Line 22 strike "(13)" insert "(12)" and renumber subsequent 

subsections. 

10. Page 4, Line 25 follov-D.ng "of" insert "improving" 

11. Page 5, Line 3 following "aggregrate," reinstate "that holds no operating 

permit under 82-4-335" 



~ ... ' 

Amendments, 
Page 2 " 

SENATE NATURAL'RESOURCES 
EX~'B~T NO,~ If) rt .2) 
DA,TE,_ ' 3/t:l.lp7_ 
BI,LL NO, fI.~ '2~ 

12. Page 5, Line -4 f.o1:lowing "strikeri~'~ "82~~335 ~'i' ~trike "from a mine .. ' . 

canplex area," and' lines 6, 7, 8 ,and 9 ' . .. ." .. 
' .. 

13. Page 7, Line',19, ,following "reag~rtts'.', ~nsett, "without, first being 
" ... 

thoro~ghly sthooled and acquaint~d with the ~eagent's use" " 
" , 

14. Page 9, Line 3 following', "reagentsi' insert /"witho0t thorough .t::raining . ..,". 

in their use" 

15. Page 12, Line 9 strike the new section Section '4 in its entirety 

16. Page 13, Line 13 strike new s'ection Section 5 in its entirety 

" . 
".' . 



A TESIThVNY BEFORE 'TI-IE SENATE NATURAL RESOURCES Ca1MITIEE 
ASKING THAT HOUSE BILL 629 BE AMENDED 

Mr. Chairman: 

My name is Ed Battermann from Butte and I earn my living by exploration 

drilling for large and small outfits. House Bill 629 would certainly 

discourage exploration and undermind my business. 

There are certain operations "~th appealing potential that I 

drill for on shares. I would probably have to look to Nevada for such 

participation. 
SENATE NATURAL RESOURCES 
EXHIBIT NO.-.L.I ..... I ___ _ 
DATE .3 -~3 -8' 1 

" BILL NO. /:iii It ~ 1 
......... --

ana Standan~ ButTe, Monday, March 9'.1987 ; 
-,--_. ' .... -- " 

Touris~, m,ining could~ift economy . 
• .. ' HELENA. CAP) ..::..:. Tourism and precious-metal'mining are two bright' - . J 
spots in an otherwise gloomy economic outlook for Montana, the chief .econ- . 
omist for Norwest Corp. of Minneapolis says. " f:i 

Sung Won Sohnspoke Friday to a group of business and political bigwigs an 

in Helena; and said Montana should spend more time and money promot-' 13; 
ing itself as a destination for tourists.. . '. .' '", M, 

'~Montana is really like the SWitzerland of the United States," he said, 71~i 
d but not many people knO\v about the state's beauty and its tourist attrac- s! 
) tions. ' " " . JI 

It Sohn also endorsed the idea of a hotel-motel "bed" 'tax that would raise 13t 
money for tourism promotion. Montana should pursue tourists from else- Ke, 

where in the United States and foreign countries, he said. 
The economist also said he is encouraged by the hard-rock mining poten-

tial in Montana, and cited proposed gold and platinum mines in the south- r 
", western part of the state. ' 

He said he was not encouraged by short-term prospects for oil, gas, lum- ,I, ; 
ber or coal production in the state. ' 

:...- •• > •• ~, .... ~-.- •• ,~;\- _ ••• '. '~"",~ •••• I .. :. .... 



A TESTIMONY BEFORE THE SENATE NA1URAL RESOURCES COt1MITTEE 
ASKING THAT HOOSE BILL 629 BE A"1ENDED 

SENATE NA1URAL RESOUCES COMMITTEE - March 23 , 

Mr. Chairman: 

1987 
SENATE NATURAL RESOURC 
EXHfBIT [';0._ II (, ... j 
DATe )-2' ..... ., 
BIll NO._ H Q&" , 

Those heap leaching ore rrdlling under the Small Miners' Exclusion 

are required to secure a Ground Water Pollution Control Permit from the 

Department of Health. This pe . t . f' 11 d ~rml SpeCL Lca y etails requirements to 

assure the ground water integrity, holds a $10,000.00 a day hammer over 

one's head and goes through a public notice. Oftentimes more than 60 

days are required. These are no "pussycats". 
'. 

This tells me that adequate controls are already in place. 

, B-4 ~DiIloD TribUDe-Ex~I~ue8day, January 'J:1, 1987 Wlul !'!l!' 

'~.rgDnia Coiy finn s~ks pennit for gol.d mill. :;': :~:<\" ~ 
" \A'Virginia City'based gold public notice filed by the com- ment. The surface impQund- ~I' 

mining firm, has applied for a', pany Jan. 5., 'mEmt is located in the Valley" 
new ground water pollution ",' The operation, according to bottom next to Aider Creek' 
control permit to operate a miU permit, intends to process an and is. reportedlY,lined with fl 
for recovery of precious metals. " estimated 25 to 30 tons of • bentomte. fJ 
, " "... " ,,_ ,material per~~y.~, O~~ y.ril1,l:l~,.,~.:'\ ,A. GR~~ND water.monitor~ rj 
, ,,', Un1J.:p,~t .. S~at~, Grant, Go.ld " crushed. and nulled,and thEm.JI,. ,,-:.:,tng;we~l ~8",m:'l1#.P:"l4;aq.lflm~nt,tQ·,"/J 
,Mffiiiig;jt~om~any:""'Monti~a:~ ""flotation p'rbce;;s ". ~ll' b~" uti1iz~'lmlT'thelitirip~1indirl~~e~tll~H~I)p~~~£ft'ln( :' 
LTD,' h~s app~ed f~r a pernut ed to generate a gold bearing says.,:' . '. " 
that will expll'e m January concentrate, the permit says. '/ ,If there are no obJ~tlons to 
1992 to operate an existing Waste tailings and process " the permit request the depart-

" flotation mill for recovery o~ 'solutions will be discharged to ment will issue a final deter-, 
; precious metals .. acc'ording to a "an existing surface impound- : mination within,~O ~ay's. 



DENIS MARKOVICH 
415 MOUNT HIGHLAND DRIVE 

BUTTE MT. SENATE NATURAL RESOURCES 
59701 EXH'8IT tw. I ~ 

.-.:...~-----

DJl:rE... ____ 3"--...:2=-.3~-....;;K ..... 7~-
BILL NO /-1- 8"2..1 

I woulod like to introduce myself, my name is Denis 
Markovich. I am presently working far a small mining 
operation in south western Montana. At this company I am in 
charge of all cost accounting and the financies of this 
company. 

Mr Dugdale has asked me to give to you a economical veiw of 
what House Bill 629 will do to the small mining company's. 

If you look at the Start Up Cost sheet. You will see that 
befor we could even start to mine our cost amounted to 
$96,558.00. But if House Bill 629 was passed befor we started 
we would have needed another $50,000.00, bringing our start 
up cost to $146,558.00. My company would not have started up 
because we could only start with $100,000.00. 

If the company that I am working for now, has to put this 
additional $50,000.00 into a bond the compant will close 
down. 

The reason for is the financial strain the $50,000.00 will 
put on our company. The $50,000.00 will have to come out of 
the budget for some thinf else. Most likely the money would 
have to come from our exploration/core drilling program. 
If we take the money from the core drilling program, we will 
have to do with out it. If we do not have the exploration/ 
core drilling program and the result's from this program. 
We will not be able to obtain further financing for our 
company. 

With out additional funding we will not be able to buy 
better equipment for the mine and mill. Without this 
equipment we will not be able to produce enough ore to bring 
the company into profit. 

If we are forced to close down, the surrounding community 
will lose $263,031.98 in revenue from our company. If we 
close down most likely about 10 other small mines in the 
general area will also close because of this bill. So the 
community could an additional $2,630,000.00 in revenue. 

I ask you, please consider what this House Bill 629, will do 
to the small miner's of Montana. And what the economical 
impact this will have on the already strained economic system 
in Montana 



START UP COST 
BY: DENIS MARKOVICH 
3-18-87 

MILL PURCHASE 
MILL LAND LEASE 
NEW EQUIPMENT 

MILL 

BONDING 
WORKMENS COMPENSATION 
U.S. FORESTSERVICE 

ADMINISTRATION 
LAWYER FEES 
ACCO~~TING FEES 

HB 629 IF PASSED 
METAL MINE RECLAMATION 
BOND (ESTIMATED) 

NEW START UP COST 

$38:000.00 
$ 3·~-000. 00 

$7,558.00 
$ 2 6 ~ S'O 0 .00 

$10,000.00 
$8,000.00 

$2,500.00 
$1,000.00 

$96,558.00 

$50,000.00 
$96,558.00 

============ 
$146,558.00 

TOTAL COST AS OF MARCH 1, 1987 

EXPENSES 
START UP COSTS 

$313,077.20 
$96,558.00 

============ 
$409,635.20 

SENATE NATURAL RESOURCES 
EXHIBIT NO. Q. (l:l.) 
DATE J"'~-11 
BILL NO. " Gil a, 



SENATE NAT 
LOST REVENUE FROM THE CLOSURE 

URAL RESOURCES 
EXHIBIT NO._ J.J.I A.2,,\--~\I 

OF ONE MINE ( 6 PEOPLE EMPLOYED) DATE .J~ 
BILL~~ 

STATE TAXS 
LABOR 
MINE TOTAL 
HUALING TOTAL 
MILL TOTAL 
OFFICE TOTAL 
LEASE TOTAL 

$10,829.00 
$136,800.00 

$37,580.00 
$9,090.00 

$28,981.00 
$14,457.36 
$25,294.62 

================== 
$263,031.98 

FUTURE REVENUE FOR MONTANA BUSINESS 
$1,500,000.00 

" 
LOST REVENUE FROM 10 MINES 

$2,630,319.80 



SMALL MINING OPERATION 
BY: DENIS MARKOVICH 
3-18-87 

LABOR 
MINE 
HAULING 
MILL 
OFFICE 

TOTAL 

EXPENSES 
MINE 

CONTRACT LABOR 
FUEL 
MISCELLANEOUS 
SUPPLIES 
TIMBER 
VEHICAL 
REPAIR/MAINTENCE 
FREIGHT/HANDLING 

$4,800.00 
$1,600.00 
$4,000.00 
$1,000.00 

$11,400.00 

$834.00 
$364.50 
$270.00 

$1,548.00 
$556.88 
$427.80 
$270.00 

$31.50 

$57,600.00 
$19,200.00 
$48,000.00 
$12,000.00 

$136,800.00 

$10,008.00 
$4,374.00 
$3,240.00 

$18,576.00 
$6,682.50 
$5;·133.60 
$3,240.00 

$378.00 
-------------------------------------------------- ~ 

MINE TOTAL 

HAULING 
FUEL 
MISCELLANEOUS 
SUPPLIES 
VEHICAL 
REPAIR/MAINTENCE 

$3,468.68 

$195.00 
$225.00 

$75.00 
$150.00 
$112.50 

$41,624.10 

$2,340.00 
$2,700.00 

$900.00 
$1,800.00 
$1,350.00 

--------------------------------------------------
HAULING TOTAL 

MILLING 
FUEL 
MISCELLANEOUS 
SUPPLIES 
REPAIR MAINTANCE 
FREIGHT/HANDLING 
UTILITIES 
LAB SUPPLIES 
OUTSIDE ASSAY·S 

$757.50 

$75.00 
$270.00 

$1,548.00 
$270.00 

$64.50 
$525.00 

$75.00 
$337.50 

$9,090.00 

$900.00 
53,240.00 

$18,576.00 
$3,240.00 

$774.00 
$6,300.00 

$900.00 
$4,050.00 

--------------------------------------------------
MILLING TOTAL $3,165.00 $37,980.00 
--------------------------------------------------

OFFICE 
TAXS/FICA 
TAXS/FEDERAL 
TAXS/STATE 
BANK CHARGES 
TAXS, FEES 

LEGAL/ACCOUNTING 

$1,193.40 
$2,299.32 

$902.45 
$9.00 

$52.50 
$270.00 

$14,320.80 
$27,591.84 
$10,829.34 

$108.00 
$630.00 

$3,240.00 



OFFICE SUPPLIES 
OFFICE RENT 
TELEPHONE 
UTILITIES 

OFFICE TOTAL 

LEASES 
EQUIPMENT LEASE 
LAND LEASE 
ROYALTIES 
OFFICE" EQUIPMENT 
RADIO LEASE 

LEASE TOTAL 

$248.28 
$250.00 
$300.00 

$75.00 

$5,599.95 

$3,750.00 
$750.00 

$1,000.00 
$150.00 
207.885 

$5,857.89 

$2,979.36 
$3,000.00 
$3,600.00 

$900.00 

$67,199.34 

$45,000.00 
$9,000.00 

$12,000.00 
$1,800.00 
$2,494.62 

$70,294.62 
================================================== 
EXPENSES TOTAL $18,849.01 $226,188.06 
================================================== 

BUDGET TOTAL 
CONTENDANCY 

$30,249.01 
15% 

$362,988.06 
15% 

================================================== 
GRAND TOTAL $34,786.36 $417,436.27 



Senate Hearing on House Bill 629 

SENATE NATURAL RESOURC~ 
c'J l' \ f)D\~1 NO._J;"rL---:::::---
LJ,il I .. _ 1 

:: NO ~ :!2-{ J 
AH ACT TO GENERALL'Y R.EI .. )I :=;E THE LAH:::; F:.ELATH,JG TO t"'lETAL t-'lH-·jE RECLAHATI ON I 

and Amending Sections 82-4-303, 82-4-305 and 82-4-335, MeA 

Lad i e ,:. and G e n t 1 em en, m >' n am e i s K 0 e hIe 1" :3 tau t, A con suI tan tin t J 
mineral industry, dealing primarily with small mines and exploration 
:;.1" 0 j e ct·:. • I .3m are 9 i s t ere d pro f e S':' i c. n alE n '3 i nee 1" and Lan d :::; u r .) e ~,) Q r ~1 
Montana and admitted to practice law in Montana. I have a B.S. in Mini~ 
Engineering and a H.S. in Geological En9ineering from the Montana College 
of t"hneral Science .3nd Technolog~:), an LLB fl"Qm La:::;alle Uni'Jersi ty cl'" 
Chicago, Ill. and an Honorary Doctorate in Engineering from the Montar 
University System. In 1971 when this act was first passed, I was an 
off i Cel" in the SCI u t hl,.Jes t t·10 n t an a I"li n i n 9 A·:.,:.o cia t ion, the fell" er un n er (. f t rJ{" 
present Montana Hining Association. I was presiden~ of the Mon:3na Mini~ 
Association in the middle 1970/s, but I am speaking for myself and son 
members of the Silver Bow Chapter of the Montana Mining Association. I did 
hOI.,.Je')el", not h·3ve time te. contact othel" chaptel"S of the ·3,:··:·.:.ciation 'ti'~1 
solicit their feelings on this bill. I 

The Sou t hl .. .,1 est 1"10 n tan a . 1'·1 i n i n ~ A·:· .:. 0 cia t ion 1 c. b b i e dIe. n '3 ·3 n d h a r d f.:. :" t r,,-
small-miner exclUSion In 1911. The reason was ~hat the ordlna~ 

small-miner, developer and prospector could not afford the bondin~ 

requirements of the bill, and it would put him or her entirely out of 
bu·:.i ne·:··:·. Thi s i ,:. ·3~· t't"ue in 1987 a~· it \'·.'a·:· in 1971. E'.}en toda)!, tJ: 
small miner, developer and prospector simply cannot afford an expensi.' 
bond when he disturbes insignificant amounts of land and still does his 
necessary improvement work. The small-miner exclusion act has worked well~ 

for the past 16 years, and several of today/s 1arge scale productio 
Goerations in Montana were either discovered and, or, promoted bv small 
miners and prospectors. In 1971, there was only one large-scale minera~ 
producer in the state. Now there are four active ones, two nearinl 
construction completion, at least two or three more in the decision stag' 
and several large-scale exploration projects. Let/s not stop this progress 
by more restrictive legislation when the state so deperately needs addel~ 
mIneral development. 

This proposed bill qreatlv restricts the small miner and practicalll~ 
dQes away w~th the small-miner e~clusion because there are very few, i~ 
any, mines in Montana that can produce a salable product that does not neea 
upgrading except for some placer mines. Other people at this hearina 
either have, or will, testify that the mineral processing reagents af 
defined in this law will raise havoc with many of the small mines that w_ 
have in Montana. It boils down to the front-end high bonding costs for a 
person that can hardly make ends meet 3S it is. I concur with theili 
analysis of the situation 3nd their recommendations. 

There are, however, other parts of this bill that are likewisl­
devastating to the small-mining industry. As one of the very few peopl 
present here who was at the initial hearings on the small-miner exclusion. 
; .. ··.Ie eel" t a in l~:.! me·3n t t ha t the :.m.311 min er in el u ded t he de'.'! el 0 p el" '-~.'. 
prospector who was. developing his claim ~nd the person who was doing ~nnua 
assessment work. Although I could not fInd my notes on that hearIng, 
remembered that I was one who wanted to include the word prospector in this 
de fin i t i.:. n , but the co film itt e e f e 1 t ·3 t t hat tim e t hat ·3 n ~,! ~·m a 11 min e r I ... :a I 
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al;,o ,:3 de') e lop e r' and p t- 0 S P e c t 0 t- ·:In d i t 1 .. ,,10 U ~ i? t· 9f-' i n t e r pre ted t hat I.,J a~! . 
Hence~ I was surprised to learn only a few days agb th~t the-~efinition of 
a prospector was included in this bill and the restrictions to the 
prospector were far greater than to the small miner. This concept does not 
make sense to me. Why? The whole basis of mining law when locating and 
patenting a claim is makinq a discovery. If a person doesn't make a 
discovery~ he or she can claim no title to the ground. 

What is a discovery? The most often quoted definition was made in the 
case of Castle v. Womble in the late 1800's where the Dept. of Interior 
stated it as a discovery of minerals, within the limits of the claim, which 
would justify a person of ordinary prudence in the further expenditure of 
time and money with reasonable prospects of success in developing a 
profitable mine. This is called the prudent-man rule. In more recent 
intrepretations of this definition while making the requirements more 
stringent, the Dept of Interior in expanding the above definition, now says 
that in addition to the old prudent-m~n rule, it is required that minerals 
have been found and developed with a reasonable expectation that a paying 
and profitable enterprise will result. They require quantity~ quality and 
a market for the mineral so that a profit can be projected on the 
production of the mineral from the deposit. As one can see from these 
requirements, one must do a lot of work just to show that a discovery 
exists and before a mine can produce o~e. What is this person called, a 
small-miner, a developer or a prospector? Certainly they are one and the 
same and the developer and, or prospector needs the small-miner exclusion 
as much as, if not more, than the small miner. The~mining association of 
that time and ever since, until possibly now, considered the prospector, 
the develooer and the small miner the same and they should be subject to 
the ·; .. ",me 1 31 ....... 

Not only is this proposed definition restrictive to the prospector, it 
puts the owner of a patented mining claim in a positlon that he cannot do 
any improvement work on his claim unless he posts a bond or meets the 
small-mining requirement. (What ever that is?) This concept, as well as 
definition (9) is certainly in conflict with section 82-2-103 (2) RCM where 
it says work to hold patented and unpatented contiguous claims may be done 
on a patented claim in the contiguous group. Of what purpose is the 
proposed 10 claim restriction to the prospector? In the original 1971 law, 
it said that assessment work could only be done on 10 contiguous claims and 
if a person had more than 10 claims, then they had to do assessment work on 
each lO-claim group. Even the environmental groups joined the mining 
association to get rid of this requirement because it caused much 
unnecessary digging and it defeated the purpose of reclamation and 
development work for the group mining claims. L~t'~ not put unworkable 
provisions in again. 

believe that definition (9) would comply with the rest of Montana 
law if the word unpatented was struck out of the definition. The percieved 
problem on prospecting definitions and permits could be very simply solved 
by dropping the proposed definition in 82-4-303 (12) and 82-4-335 new 
section 4 and making the following definition change in 82-4-203 14 (a) 
"'::;m,::l11-('1in!?1-" mean';· a pel-·;.on, firm or corDol-,:::Jtion that en'3a'3e';. in t:he 
business of improving, mining or reprocessing the tailings or waste 
materials - - - - - - - - - - T~e 5Gdition of the word (improving) 
will take care of all assessment work requirements whether it be 
prospecting or developing as defined in both State and Federal statutes. 
With this simple change, everybody who prospects, develops or runs a small 
mine will have to file a small-miner exclusion statement which gives the 
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I 
Dept, .:,f :;::;tate Land·:. the info-rmation th.at it need-:., and the indus.J--_ 
will not have to face another trial period of determininq what :. 
definition of a prospector does to the industry and to the Department. I e 
·:.·:lme pt-c.tection exists in the t-eclamation 1031/.) nO~·J a·:· it has. since 1971 
Let's not tamper with a statute that has wo-rked reasonably well by maki 
it far more complicated and restrictive in this day when we need everv 
incentive possible to increase our mineral potential. 

Thank you for this opportunity to present 
I will do my best to ans~er any questions that 

" 
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SENATE NATURAL RESOURCES 
EXHiB!T NO . ...J)~~~ ___ _ 
F"I'r- 3· ""3- ~ 1 ,-,,'I t_-=--=~;;:::..3!_~o:::...-;: __ 

TESTIMONY ASKING THAT HB629 BE AMENDED - MARCH 23, 19sB1LL NO. H8,'I 

MY NAME IS WAYNE FLETCHER, AND I AM EMPLOYED AS A 

PROFESSIONAL CHEMIST. I AM VICE PRESIDENT OF THE LEWIS AND CLARK 

CHAPTER OF THE MONTANA MINING ASSOCIATION. 

THE MIN I NG INDUSTRY, I N GENERAL, FAVORS CONTROLS AND 

RESTRICTIONS ON THE USE OF CYANIDE AND OTHER HAZARDOUS MATERIALS. 

HB629 IS MUCH MORE THAN A SIMPLE BILL TO CONTROL HAZARDOUS 

SUBSTANCES. IT SEVERELY RESTRICTS THE ACTIVITIES OF PROSPECTORS 

AND DISCOURAGES DEVELOPMENT AND EMPLOYMENT, WHEN MONTANA NEEDS 

JOBS AND REVENUE. 

IF THE BILL IS AMENDED TO REMOVE THE POTENTIALLY ENORMOUS 

BONDING REQUIREMENTS, REMOVE THE UNNECESSARY RESTRICTIONS ON 

PROSPECTING, AND ADDRESS ONLY TilE USE OF CYANIDE AND OTHER 

HAZARDOUS CHEMICALS, IT WOULD FIND ALMOST UNIVERSAL SUPPORT IN 

THE MINING COMMUNITY. 

(({ 
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SENATE NATURAl RESOURCES 

PROPOSED AMENDMENTS TO HB 642 
EXHIBIT No.~/,,",,(,""'-::--__ _ 

DATE. ~/~.lh ., 
by BILL NO_ &8(, YL 

MOftANA WATER DEVELOPMENT ASSOCIATION 

Third Reading Copy 

1. Page 2, line 24 
Following: "APPROPRIATION" 
Insert: "FROM THE SAME SOURCE" 

'. 



HB 642 
March 23, 1987 

SENATE NATURAL RESOURCES 
EXH I BIT NO.-t/....l!:b::--..:..../)z...--­

DATE ii:J g g"( 
BILL NO. /I i3 bi:l..... 

Testimony presented by Jim Flynn, Dept. of Fish, Wildlife & Parks 

While the department supports this legislation, we have a concern 
with one portion of the bill. 

Our concern is with the amended language in subsection 4 on page 
14. That subsection originally gave a priority date of July 1, 
1985 to any reservations granted under this section. The 
amendment gives priority over the reservation to any permit 
issued after July 1, 1985 if it does not substantially interfere 
with the reservation. The section as presented would appear to 
authorize two priority dates - one for reservation applicants and 
one for permit applicants. 

The purpose of the reservation process is to determine water 
availability and allocate that water to consumptive and non­
consumptive uses. If water is available for consumptive use as 
determined by the Board of Natural Resources, consumptive permit 
holders could obtain the 1985 priority. 

In reality, there is little chance that any in~ividual permit 
will substantially interfere with a reservation. However, the 
cumulative impact of a number of permits could affect a 
reservation. We then have the question of which permits are 
subordinate and which are not. It would seem this amendment only 
serves to complicate the process by creating a dual allocation 
process for selected water users. 

Under the present law, over 200 permits have been issued in the 
past 18 months in the basin. All should have been conditioned to 
the reservation priority date. This process should continue as 
originally intended. 

We would recommend a return to the original language and deletion 
of the amended language on lines 20 through 25. 
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SENAT! NATURAL RESOURCES 
EXHIBIT NO~J.~gg..---­
DATE 3J~#'7 

• ~Ld2-
BIU. Nn. fIIJ ' T · HB 661 

March 23, 1987 

Testimony presented by Jim Flynn, Dept. of Fish, Wildlife & Parks 

The Natural Streambed and Land Preservation Act of 1975 has a 
noteworthy and proven history of success since its enactment. 
Over 6,000 projects have been reviewed to date and a majority of 
those have had to do with irrigation diversions. 

There have been differences of opinion on methods used to divert 
water, but to date no one has been denied the right to get 
irrigation water. In fact, the law states specifically that such 
a right cannot be denied. 

Since 1975, this law has provided an avenue for landowners to 
obtain new ideas and thoughts regarding alternatives to existing 
methods of diversion - alternatives that are often better from 
the standpoint of providing long-term, stable water diversion 
projects and providing less costly alternatives. State agencies, 
conservation districts and landowners are currently working on 
several such projects. This department has supported these 
efforts through the Stream Protection Act process, as well as 
financially. 

The conservation districts have done a commendable job over the 
years with the administration of this law. HB 661 should 
continue the progress being made in regulating streambed 
projects. 

The department recommends approval of HB 661. 

~/, 
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TESTIMONY - HB 661 

MONTANA SENATE NATURAL RESOURCES COMMITTEE 

MARCH 23, 1987. 

I am Jesse Malone, Jr., Choteau, MT., Teton County. I am 

the president of the Eldorado Co-operative Canal Co., a user of 

Teton River water. 

Teton county ranks fifth in Montana in the total value of 

agricultural products. Compared with other Montana counties, 

Teton county is an irrigated county. A significant amount of 
" 

our production is directly contingent on irrigation. In our 

county there are three large areas of irrigate~ lands: 

1, Greenfield - Fairfield bench 

2. Bynum - Brady district 

3. The upper Teton River water users. 

The last two areas encompass thousands of acres and 

include over 200 farms. These farmers all receive water from 

the Teton River. All are directly affected by this legislation 

and the 310 permit system. More of them would have liked to 

have been here today, however, the storm and calving changed 

their plans. We favor House Bill 661. 

The upper Teton River is unique in its moving river bed. 

The water action is constantly moving the gravel that comprises 

the waterway. Periodically we have to remove the gravel that 

has been deposited in front of and in our water diversion 

facilities. It is particularly critical when there is an 
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unexpected and sudden flood of water that moves gravel into our 

facilities in late Mayor June. We have to maintain our water 

diversions. And the job has to be timely, because the year's 

crops are dependent on opportune irrigation. 

That is why we have concerns about this legislation and 

the requirements pertaining to the 310 permit. Because of the 

time framework built into the application for the permit. more 

likely than not, the permit isn't approved for three weeks. 

The team members, charged with the responsibility of inspecting 

the 40 or so diversions on the Teton, find it a burdensome task 

and it is an unnecessary inconvenience when their own farms 

need attention. Our crops can't wait three weeks for 

irrigation water. We need the right to be able to do 

maintenance work in the area of our diversions, without undue 

limitations caused by the 310 permit system. We need the 

maintenance of the diversions defined as nQn.~prQje_c_t9. We are 

in favor of House Bill 661. Our crops depend upon it. To a 

degree agricultural production in Teton County depends upon it. 
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1. 2itle, lin@ 4. 
Strike: ~ REALLOCATIUC" 
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2. Title, line 5 • 
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d15-lS-202. Investment of resource indGmnity trust fund -­
expenuiturc -- ~aimum balance. (1) All mOll~yB paid into tho resource I·· 
inUGWlity trust fund shall be invested at the discretion of the board 
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sum of SlO million. ':'heraafter, only the net earnings may be Appropri- '. 
ated and expended until tile fund reaches S100 millioll. '~heraafter# 
all net earnings and all roceipt3 shall be appropriated by the legisla.-
tilZ'Q and expended, provid(~ that the .balance i...", the iunJ nay never Ii: 
he lesa than $100 million. 

(2) 3eljimling in fisc31 year 1~U2, ~)roviufi!d t~le ':""'tlO..mt ill tU-.l 
r~source ind.~ity trust £;.md i3 {]raater than $10 :lillion, Jlj, of t~le ·1 
interest income of the resource ind~~ity crust f~na ~ua, ~e allocated 

.xli;.{the water J~velopUlGnt state s?:3cial r~:venua a.cC'ount created by 
=-rn5 ~l-6tH. 
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(3) Beginninq in fiscal yuar 193£, 6% of the inter~6t incom~ 
of the reaource indemnity trust fund ~us.t be allocated to the dei:-lartment 
of health and environmental sciencas to be used to implement tU0 
:;lo:1taaa Ua~ardoua waste .~ct an .. l the federal Comprehensive ::!nvironmental 
Response, Coalponsation, and Liability Act of 19aa in accordance vith 
~itle 75, chapter 10, part G. The allocation ~ this subsection must 
be api?roprlated for each full biennium as necessary to obtain catching 
federal funds for the oienniuo • 

. (~) ~e9..innin9: in !!scal "Lear .~99,~, "'...2.£ th~ intf!.reat.incoJS?~~ 
~o resource ind@mit' 'Crust tuna m.ust be allocatad to C;h~ environ­
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13. Page 6, line 10. 
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Insert: "(5) Wnanevor the amount of money in the faud is insufficient 
to carry out r~medial action, the uepar~ent ~ay apply to the govurnor 
for a grant from the cnviron~~ntal coating~ncy ~ccount estaDlisa~u 
yursuant to 75-1-1101. u 
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Insert:·' ::iE'1"l SECTION. Section S. Cooruin4tion instruction. 
If Senate Bil~o:-J73, Iuoludinq ~~e section of that bill amending 
IS-33-l02, is passed and approveu, section 12 of Senate Bill No. 373 I' 
'!"lust reAd: 

1IUEW SECTION. Section IS. Coordination instruction. i£-lfollae-a~ii 
Ha~-T7~7-£ee!~;ft~-~he-.eet*eft-of-eb4c-h*%:-aaeftdift9-:S-~&-iai;-*. I 
~4&aod-aad-a~p~~v6d~ 

~ir--~~~~ae~~-NAte~~ft%-ift-see~*o~-~iiitidt-of-th~.-ae~ 
di%oea~§:1\fJ-ftlftd.a-f;O-1:he-%'Oe%aa.=oft-etJ\:c-deye3:epileZ\t:-~rcmi:.-aeeotlfte 
mu.e-read-&5e'&~aftd ~I' 

1iT--~he-hrftekc~ed~t~%-ift-8ee~*eft-o-*a-yo*d? 
(1) If House aill ~10. 777, includ1nq the section of that bill autending 
15-3i-202, is passed ana approvea, and if Souse Bill No. 718, inCludin1 
the section of that bill amenJing 15-38-202, is passed and approveu, 
the bracketed material in section 12 ~st read ~46%·. 

(2) If aouse U111 No. 717, including the section of thAt bill I 
Amltnding 15-lS-2!J2, is pa.ssed. and approved, and if Uouse Bill Uo. 11a, .. 
including the BeetioD amending lS-38-2a2, is not passed and approved, 
U10 bracketed ~terial in section 12 muat read aSO'ft. 

(3) If llouse Eill do. 777, including the ~ection ~~nding lS-3S-2t 
is not passed and approved, and if Housa nill ~Jo~ 71a, includ1nq the 
section amending 15-38-202, is passed and a9prov~d, the br~eketcd 
::tatarial i:u section 12 must read It 52%" ... !t 
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. . ' hOUSE JOI.aT ll.ESOLU'fION f, having had under consideration ............................................................... ;; ....................................... No ................ . 

TllIRD BLUE _________ reading copy ( ___ _ 

color 

REQUESTS EPA TO RBVISE UtlOSW.;noUN'D SALT WATI;R IUJECTIOli POLICY-JODI'l'U RIV 
PH 

i10tiSE JOIWr p'!;SOLL7Im. 6 
Respectfully report as follows: That .................................................................................................. No ................ . 
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MR. PRESIDENT 

We, your committee on ..... ~~~~~?~ .. . ~~~.Q~~G~$ ..................................................................................... . 

having had under consideration ......... ~;9P:$~ ... .JQ~;~~ ... MSOLUT.IOl-l .......................................... No .. ~~ .......... . 

~uIRD 3Lt~ _________ reading copy ( ____ _ 
color 
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Respectfully report as follows: That .................................................................................................. No ................ . 
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DO NOT PASS 




