
MONTANA STATE SENATE 
JUDICIARY COMMITTEE 

MINUTES OF THE MEETING 

February 18, 1987 

The thirty-first meeting of the Senate Judiciary Committee was called to 
order at 10:00 a.m. on February 18, 1987 by Chairman Joe Mazurek in Room 
402 of the Capitol Building. 

ROLL CALL: All members were present. 

CONSIDERATION ON SB 139: Senator Ed Smith of Senate District #10 introduced 
SB 139 to the committee (see Exhibit 1). He explained the bill had been 
heard in the Fish and Game Committee, but felt the bill needed to be 
looked at by the Judiciary Committee, because it dealt with a liability 
issue. He handed out the minutes of that meeting in Fish and Game 
Committee (see Exhibit 2). 

PROPONENTS: John Maynard, Tort Claims Division, supported the bill and 
was quoted in the January 29th meeting of the Fish and Game Committee. 

John Wilson, representing himself, supported the bill also. 

Ken Hoovestal, chairman of the legislative committee for the Montana 
Snowmobile Association, supported the bill (see Exhibit 3). He asked 
the committee to read the January 29th minutes to see who testified in 
support of the bill. 

Jim Flynn, Department of Fish, Wildlife, and Parks, testified in support 
of the bill (see Exhibit 4). 

Stew Doggett, Montana Chamber of Commerce, favored the bill. 

Bob Bushnell, Montana Snowmobile Association, supported SB 139 (see 
Exhibit 5). 

Dennis Ogl, Montana Snowmobile Association, testified in support of the 
bill (see January 29th minutes of the Fish and Game Committee). 

Bob Didrikson, Lincoln, Montana, said it is terribly difficult to get 
insurance for such a group and he supported the bill. 

Jim Gillispie, Lincoln, Montana, supported the bill also. 

OPPONENTS: Karl Englund, Montana Trial Lawyers Association, opposed the 
bill. He explained a case called Leslie vs Erickson, which involved a 
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reck on a snowmobile (January 19, 1984). Mr. Erickson was, because of 
the accident, completely brain dead. The case went to court with a jury 
and the liability was tried first and the damages were tried second. He 
explained that Mr. Erickson hit an obstacle on a snowmobile trail and 
there was no warning sign that this obstacle was there. Mr. Englund 
explained that is why Mr. Erickson was suing because there should have 
been a warning. Mr. Englund felt something should be done to section 
four of the bill because the assumption on the risk part, as it is 
written, will not help the snowmobile people at all. 

DISCUSSION ON SB 139: Bob Lane, attorney for the Fish and Game Department, 
said the bill, in section 4, could be corrected by just revising the 
first sentense in the section on assumption of the risk. Senator Pinsoneault 
asked how a judge would say a person was assuming a risk by just driving 
a vehicle of some sorts. Karl Englund said if a person is participating 
in snowmobiling, then he has taken the risk of being hurt. The committee 
decided that Valencia would look at Karl Englund's purposals and problems 
with the bill dealing with assumption on the risk and willful and wanton 
misconduct. 

Senator Smith closed on SB 139. 

ACTION ON SB 252: Valencia and Karl Englund handed out amendments for ~ 

the bill to the committee (see Exhibit 6 and 7). Mr. Englund explained 
a situation dealing with an injured person and subrogation process, 
which Valencia's amendments and his amendments would create. Senator 
Blaylock moved the amendments presented by Valencia. The motion CARRIED. 
Senator Halligan moved the bill DO PASS AS AMENDED. The motion CARRIED. 

COMMITTEE BILL ON PRODUCTS LIABILITY (LC 1797): Senator Halligan presented 
the draft to the committee (see Exhibit 8). The committee wanted Valencia 
Lane to look over the first draft and report back to the committee. 

ACTION ON SB 311: Senator Blaylock asked if one had an initiative that 
wiped out freedom of speech, would the local community have to wait have 
the election to get this silly initiative into the courtroom. Senator 
Crippen said that kind of thing would never get passed by a community, 
so why worry about taking action against an initiative that was killed 
at the ballot. Senator Beck felt there will not be that many initiatives 
that would cause that much problem. Senator Beck moved to TABLE the 
bill. The motion carried with Senator Halligan voting no. 

ACTION ON SB 226: The SRS handed out an amendment for the bill (see 
Exhibit 9). Valencia explained this amendment will put back a definition 
that was taken out before. Senator Blaylock moved the amendment. The 
motion CARRIED. The Board of Crime Control presented amendments (see 
Exhibit 10). Valencia said the amendments will give the Board some time 
to react to the bill. Senator Halligan moved the amendments. The motion ~ 
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CARRIED. Senator Halligan moved the bill DO PASS AS AMENDED. Senator 
Beck asked if the amended bill was suggesting a youth could not be held 
in the same building with adults. He explained in his small town the 
same building is used but there is a separate place for juveniles. The 
committee felt as long as the youth is not right in with the adults the 
bill will stand. The motion CARRIED. Senator Halligan moved the STATEMENT 
OF INTENT to DO PASS. The motion CARRIED. 

ACTION ON SB 137: Senator Blaylock moved SB 137 be taken from the 
TABLE. The motion CARRIED with Senator Beck voting no. Senator Yellowtail 
presented amendments from Pat Driscoll, Attorney General's Office (see 
Exhibit 11). Pat Driscoll explained that HB 294 and HB 423 are waiting 
for the passage or end of this bill. Senator Galt asked if the amendments 
address the Magistrates accounting problems. Mr. Driscoll said no. Mr. 
Driscoll said the officers are desperate to have this bill. Senator 
Beck asked if the amendment will reduce the fiscal note. Mr. Driscoll 
said it would reduce it. Senator Yellowtail moved the amendment. The 
motion CARRIED with Senator Halligan voting no. Senator Yellowtail 
moved the bill DO PASS AS AMENDED. Senator Crippen felt the penalties 
were still way to high for simple traffic violations. Senator Galt said 
he would vote for the bill if the Magistrates's bill passed. Senator 
Yellowtail withdrew his motion to DO PASS AS AMENDED until the committee 
could find out more about the Magistrates's bill in the House. 

ACTION ON SB 188: The committee did not hear this bill, but was asked 
to look at the bill. Kim Schultz of the State Auditor's Office, explained 
the State Auditor has to subpoena to get all kinds of records including 
electronic funds transaction. She said this bill will prevent the 
Auditor's Office from going to court to subpoena someone so the Auditor's 
Office can get electoronic funds transactions. She gave amendments to 
the committee, which would allow the State Auditor this right and no one 
else (see Exhibit 12). Senator Mazurek wondered if the State Auditor 
had the right to do this with criminal records. Ms. Schultz said the 
Auditor's Office has the only criminal justice authority in the department. 
She said the information could only be given to another state auditor's 
office. Senator Crippen asked how the procedure works now. She said an 
affidavit is typed and given to the judge who then subpoenas the person's 
records. Senator Crippen asked if the Auditor has been turned down by 
the judge for a subpoena. Ms. Schultz said no. Senator Crippen asked 
if there has been any delay in seeing the judge. She replied there has 
been quite a few times. Senator Pinsoneault asked if the department 
couldn't just go to a justice of the peace and ask him to subpoena 
someone. She said the law says it must be a district court judge. 
Senator Mazurek asked if any other agency has this kind of problem. She 
felt there were no others who dealt with this kind of situation. 
Senator Mazurek didn't agree with the idea of not getting the person's 
consent before getting into his records. He said when the person was 
subpoenaed to give his records, he had notice of the process and this 
bill doesn't give him that notice. Ms. Schultz explained the biggest 
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problem of all is an affidavit because it takes so much time to write 
out and get to the judge. Valencia presented amendments to the committee 
that would help the Auditor's problem, but without giving them to much 
authority in this area (see STANDING COMMITTEE REPORT). Senator Mazurek 
suggested the "CRIMINAL JUSTICE AGENCY" instead of "STATE AUDITOR" 
should be in the bill. The motion CARRIED. Senator Pinsoneault asked 
why the Auditor doesn't want the person to know that the State Auditor 
is into his records. Ms. Schultz replied the person might change records 
if he knows the State is checking on him. Senator Pinsoneault moved the 
bill DO PASS AS AMENDED. The motion CARRIED with Senators Halligan and 
Yellowtail voting no. 

The committee adjourned at 11:50 a.m. 
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B!LL NO, ,58 131 

SUMMARY OF SBl39 (E. SMITH) 
(Prepared by Senate Judiciary Committee staff) 

SBl39 defines the responsibility and liability of 
snowmobile area operators and the responsibility and risk borne 
by snowmobilers. This bill is based on similar statutes relating 
to skiers' liability found at 23-2-731 through 23-2-737, MCA 
(attached). Basically, this bill establishes a willful and 
wanton standard for liability for snowmobile area operators. 

- Section 1. NEW. States the purpose of the bill as 
establishing areas of responsibility and acts for which 
snowmobile area operators may be held liable and those risks a 
snowmobiler expressly assumes or will be presumed to have 
assumed. ~ 

- Section 2. NEW. Definition section. Among other 
things, defines "snowmobile area operators" as "those persons 
responsilbe for the maintenance of snowmobile trails and open 
areas or those persons providing rental snowmobile equipment". 
Such persons include "the United States forest servi~e, the 
Montana department of fish, wildlife, and parks, the Montana 
snowmobile association, individual snowmobile clubs, landowners 
or their tenants, persons who offer snowmobile equipment for 
rent, and private trail grooming contractors. ~ 

- Section 3. NEW. Establishes duty of snowmobile area 
operators to mark trail maintenance vehicles. Provides that a 
snowmobile area operator is liable for death or injury to a 
snowmobiler or other person or property only for an act or 
omission that constitutes willful or wanton misconduct. 

- Section 4. NEW. Establishes assumption of the risk by 
a snowmobiler for injuries or death that results from 
participating in the sport of snowmobiling. 

- Section 5. NEW. Establishes duty of a person who 
rents snowmobiles to another to maintain them in good mechanical 
condition and to. offer renters instructions in the mechanical 
operation on the rental snowmobile. 

- Section 6. NEW. Bars recovery by a snowmobiler from a 
snowmobile area operator for any injury resulting from any risk 
inherent in the sport of snowmobiling (almost identical to 
section 23-2-737 regarding skiers' liability). 

- Section 7. Amends 27-1-701. Standard amendment to 
liability statute put in all bills this session dealing with 
limitations to liability. 

- Section 8. Amends 70-16-302. Section 70-16-302 
presently provides that a landowner or tenant who allows others 
onto his property for recreational opportunities, without 
compensation, is not liable to such person for any injury to 
person or property resulting from any act or omission of such 
landowner or tenant unless such act or omission constitutes 
willful or wanton misconduct. This bill amends this statute to 
make its provisions clearly apply to the Department of Fish, 
Wildlife, and Parks when the Department provides recreational 
opportunities on private land under an agreement. 

(~) 



- Section 9. A two-thirds vote of the members of each 
house is required for passage because both section 3 and section ~ 
8 limit governmental liability (Article II, section 18 of the 
Montana constitution). 

COMMENTS: A severability clause would be appropriate 
for this bill because of its diverse applications. 

C:\LANE\WP\SUMSB139. 



- -"-RECREATION - 23-2-731 

may employ qualified engineers to make such inspections for 
-fees plus expenses. If, as the result of an inspection, it is found 

v.u .... '._-- of the department's rules exists or a condition in passenger 
construction, operation, or maintenance exists endangering the 

the public, an immediate report shall be made to the operator whose 
. tramway has received such inspection and to the department for 
- investigation and order. 

:_En.Sec. 11, Ch. 436, L. 1971; amd. Sec. 2, Ch. 63, L. 1974; R.CM. 1947, 69-6611. 
;;;; ";;' 

• Order for corrective action and compliance. If, after 
ifjUga:tlon, the department finds that a violation of this part or any of its 

or that there is a condition in passenger tramway construction, 
or maintenance endangering the safety of the public, it shall forth
its written order setting forth its findings, the corrective action to 

and fixing a reasonable time for compliance therewith. Such order 
served upon the operator involved in such violation personally or by 

:KIlt''''''',,, or certified mail at the department's election, and return shall be 
'as provided in the Montana Rules of Civil Procedure. 

En. Sec. 12, Ch. 436, L. 1971; amd. Sec. 2, Ch. 63, L. 1974; R.C.M. 1947, 69-6612. 

'Remedies to enforce compliance. If any operator fails to 
1,'ll!:"""I"J' with a legal order or rule of the department, the department, at its 

iftJectiOID, may: 
suspend the registration of the affected passenger tramway until the 

l.'.'iJw,rauilr complies therewith; or 
bring injunctive proceedings in the district court of the judicial district 

which the affected passenger tramway is located to compel compliance 
~ -- - In such proceedings the department shall not be required to post 

En. Sec. 13, Ch. 436, L. 1971; amd. Sec. 2, Ch. 63, L. 1974; R.C.M. 1947, 69-6613. 

. Judicial review. Any order of the department adverse to an 
r:,g.'l)el'litor may be appealed by the operator to the district court of the district 
i;);;lmel~em is located his passenger tramway which is the subject of such order, 

said district court shall conduct a proceeding, de novo, and the decision 
the district court shall be subject to appeal to the supreme court of Mon

as in civil cases. 
En. Sec. 14, Ch. 436, L. 1971; amd. Sec. 2, Ch. 63, L. 1974; R.C.M. 1947, 69-6614. 

726 through 23-2-730 reserved. 
I-

1. Purpose. It is recognized that there are inherent risks in the 
of skiing that are essentially impossible to eliminate by the ski area 

,;GI)f!I'J:ltn,. but that should be known by the skier. It is the purpose of 23-2-731 
'i.~:IIU01]vh 23-2-737 to define those areas of responsibility and affirmative acts 

the ski area operator is liable for loss, damage, or injury and those 
for which the -skier expressly assumes' or shall be considered to have 

assumed the risk of loss or damage and for which there can be no 
.~ --'-.... , :::~tN'AT£ JUDICIARY 

EXHIBIT NO._--I.' __ ....... 

'ii 

I·! 

~ . 



23-2-732 PARKS, RECREATION, 
SPORTS, AND GAMBLING 

458 

23-2-732. Definitions. As used in 23-2-731 through 23-2-737, the fol. 
lowing definitions apply: 

(1) "Skier" means any person admitted to a ski area under the control of 
a ski area operator for the purpose of engaging in the sport of skiing by using 
the ski slopes, trails, and areas and does not include a person using an aerial 
passenger tramway. 

(2) "Ski slopes, trails, and areas" means those areas designated by the ski 
area operator to be used by skiers for the purpose of participating in the sport 
of skiing. 

History: En. Sec. 2, Ch. 509, L. 1979. 

23-2-733. Duties of operator regarding ski areas. A ski area ope~
ator shall: 

(1) mark all trail maintenance vehicles and furnish the vehicles with flash
ing or rotating lights that must be in operation whenever the vehicles are 
working or are in movement in the ski area; 

(2) mark with a visible sign or other warning implement the location of 
any hydrant or similar equipment used in snowmaking operations and located 
on ski slopes, trails, and areas; 

(3) maintain one or more trail boards at prominent locations at each ski 
area displaying that area's network of ski trails and slopes; 

(4) post a notice of the requirement for the use of ski-retention devices; 
(5) designate by trail board or otherwise which trails or slopes are open 

or closed. 
History: En. Sec. 3, Ch. 509, L. 1979. 

23-2-734. Duties of operator with respect to passenger tramways. 
A ski area operator shall construct, operate, maintain, and repair any passen
ger tramway in accordance with the rules of the department of administra
tion. However, nothing in this section relieves an operator from the duty of 
taking whatever other actions are necessary to properly construct, operate, 
maintain, and repair a passenger tramway. 

History: En. Sec. 4, Ch. 509, L. 1979. 
} , 
t 

23-2-735. Duties of passenger. No passenger may: t 
(1) board or disembark from a passenger tramway except at an area desig- !l.·· 

nated for such purposes; } 
(2) throw or expel any object from a passenger tramway; 
(3) commit an act that interferes with the running or operation of a 

passenger tramway; , 
(4) use a passenger tramway unless the passenger has the ability to use it f 

safely without any instruction on its use by the operator or requests and Ii 
receives instruction before boarding; 

(5) embark on a passenger tramway without the authority of the operator. 
History: En. Sec. 5, Ch. 509, L. 1979. , 

23-2-736. Skier's assumption of responsibility - duties. (1) A t 
skier assumes the risk and all legal responsibility for injury to himself or lOr I 
of property that results from participating in the sport of skiing by virtue ~ 
his participation. The assumption of risk and responsibility includes but 15 

,~ IERATE JUDJC!AW 1 
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459 ATHLETICS 
BOXING AND WRESTLING 

23-2-737 

not limited to injury or loss caused by the following: variations in terrain, sur
face or subsurface snow or ice conditions, bare spots, rocks, trees. other forms 
of forest growth or debris, lift towers and components thereof, pole lines, and 
plainly marked or visible snowmaking equipment. 

(2) A skier is responsible for knowing the range of his own ability to ski 
any slope, trail, or area and for skiing within the limits of his ability, skiing 
only on designated slopes and trails, maintaining control of speed and course 
at all times while skiing, heeding all posted warnings, and refraining from act
ing in a manner that may cause or contribute to the injury of anyone. The 
responsibility for collisions with a person or object while skiing is the respon
sibility of the person or persons and not the responsibility of the ski area 
operator. ",,' 

(3) A person who is skiing may not place an object in the ski area or on 
the uphill track of a passenger tramway that may cause a passenger or skier 
to fall. cross the track of a passenger tramway except at a designated and 
approved area, or if involved in a skiing accident, depart from the scene of 
the accident without leaving personal identificatio.n before notifying the 
proper authorities or obtaining assistance when the skier knows that a person 
involved in the accident is in need of medical or other assistance. 

History: En. Sec. 6, Ch. 509, 1. 1979. 

23-2-737. Effect of comparative negligence. Notwithstanding any 
comparative negligence law in this state, a person is barred from recovery 
from a ski area operator for loss or damage resulting from any risk inherent 
in the sport of skiing as described in 23-2-736. 

History: En. Sec. 7, Ch. 509, 1. 1979. 

Cross-References 
Comparative negligence - extent to which 

contributory negligence bars recovery, '27 ·1-702. 

Section 

CHAPTER 3 

ATHLETICS 
BOXING AND WRESTLING 

Part 1 - State Board of Athletics 
(Repealed. Sec. I, Ch. 322, L. 1981) 

Part 2 - Boxing, Sparring, and Wrestling Matches 
(Repealed. Sec. I, Ch. 322, L. 1981) 

Part 3 - General 

23-3-301. Definitions. 

Part 4 - Board of Athletics 

23-3-401. Board organization - compensation - meetings - department to keep records. 
23-3-402. Enforcement of rules by board member - board designees. 
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.------ EXHIBIT NO.,_l-................. --tI 

DATt-..L~a..:..--'-~~ ...... -

BILL NO >$ /3 7 

SB 139 
February 18, 1987 

Testimony presented by Jim Flynn, Dept. of Fish, Wildlife and Parks 

The Department supports this bill including the amendments 
offered by the sponsor and the State Snowmobile Association. As 
the state agency responsible for the management of snowmobile 
recreation in Montana, we applaud the initiative of the 
Association in its efforts to bring equity to the distribution of 
I i a b iIi t Y res p 0 n sib iIi t yam 0 n g par tic i pan t s a"n d pro v ide r s -
involved with recreational snowmobiling. 

SB 139 is similar in concept and patterned after Section 23-2-
736, MCA, the "Skiers Responsibility Law," which :-ras passed in 
1979. The bill recognizes the risks inherent in 'the sport of 
snowmobiling and requires that participants be responsible for 
their own acts. The allocation of a greater share of the risks 
i n vol v e din ani n her e n t I Y dan g e r 0 u ssp 0 r t tot hew i I r'i n g 
participants is sound public policy and is consistent with 
accepted restraint on tort liability in similar circumstances. 

It does not absol ve the Department, other agencies, landowners J 

or providers from responsibility for their acts, but does protect 
them from unreasonable liability. The standard of liability, 
willful or wanton misconduct, is the standard applied to 
landowners under the stream access statutes, Section 23-2-321, 
MCA, and to landowners who permit recreation on their property 
without consideration, Section 70-16-302, MeA. 

Passage of SB 139 will help to ensure that unreasonable liability 
responsibilities will not deprive Montana snowmobilers of land, 
facilities, and groomed trails upon which to enjoy their sport. 
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AMENDMENTS TO SB 139 

1. Page 2, line 10. 

Following: "clubs," 

Insert: "landowners," 

2. Page 4, line 6. 

Following: "condition;" 

Insert: "and" 

3. Page 4, line 7. 

- ~ Following: ~-'Linthe" ~------~----

Insert: "mechanical" 

4. Page 4, lines 8 through line 10. 

Following: "snowmobile" 

Strike: remainder of line 8 through "area" on line 10 

5. Page 5, line 19. 

Followirig:-"department" -

Insert: " or the landowner" 
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SENATE JUDICIARY 

EXHIBIT NO. .5 ~ 
DATE rEb, lB. /99 
BILL No .... 58 731 I 

::::r::;Is. .;.R.?'AS A.l;D TC PEOTECT TiE n:DIVIDlJALS OPERATING TH;:,; G3.Gc!-'IING 

2.~D:;:l'::SNT. IT ?UCSS TH'S LBBILITY ON THZ INDIVIDUAL OPSP~'l.TING TES 

Sl:C',IHCBIL2. .'l.T ::,n.ESSNT 1m ;.t.o\, 'IS I'ANY CLUBS ',','HICH C:lN NOT SV8N f<'IND A 

CC:P.U.Y:;HICH'lIL:' ?pcn:J? THS N",C3S8...\ny n:SUP'UJCZ.,~S ; .. }S£D A DO PASS 

U; 'Ens dILL. 
TnI~K YGU 

BOB BUSHNELL 
??,ESID~%'T 

111' SI'O':1}10BIV~ A SSlI 
Box 4732 
H<:L'J:A ,fIT 59604 
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SENATE JUDICIARY, , ~ 
EXHIBIT NO. ~" ?f; 
DATE.H~ /8,;9 ' 
BILL ; ,2/3 2 s;= ?j. 

tb:iL'7U!LLL~ 
PROPOSED AMENDMENTS TO SB 252, FIRST READING COpy (WHITE) I 

1. Page 1, line 14. 
Following: "entitled to" 
Strike: "full" 
Following: "subrogation" 
Insert: ", as provided for in [section 3]," 

2. Page 1, line 23. 
Following: "to" 
Strike: "full" 
Following: "subrogation" 
Insert: ", as provided for in [section 3]," 

3. Page 2, line 2. 
Following: line 1 
Insert: "Section 3. Notice -- shared costs of third-party action 

-- limitation. (1) If an insured intends to institute an 
action for damages against a third party, the insured shall 
give the insurer reasonable notice of his intention to 
institute the action. 

(2) The insured may request that the insurer pay a 
proportionate share of the reasonable costs of the third
party action, including attorneys fees. 

(3) An insurer may elect not to participate in the cost 
of the action. If such an election is made, the insurer 
waives 50% of any subrogation rights granted to it by 
[section 1]. 

(4) The insurer's right of subrogation granted in 
[section 1] may not be enforced until the injured insured 
has been fully compensated for his injuries. 

Section 4. Notice -- shared costs of third-party action 
-- limitation. (1) If an insured intends to institute 
action for damages against a third party" the insured 
give the health service corporation reasonable notice 
intention to institute the action. 

an 
shall 
of his 

(2) The insured may request that the health service 
corporation pay a proportionate share of the reasonable 
costs of the third-party action, including attorney fees. 

(3) A health service cor~oration may elect not to 
participate in the cost of the action. If such an election 
is made, the health service corporation waives 50% of any 
subrogation rights granted to it by [section 2]. 

(4) The health service corporation's right of 
subrogation granted in [section 2] may not be enforced until 
the injured insured has been fully compensated for his 
injuries." 

Renumber: subsequent sections 
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4. Page 2, line 2. 
Following: "(1)" 
Strike: "Section 1 is" 
Insert: Sections 1 and 3 are" 

5. Page 2, line 4. 
Following: "chapter 22," in two places 
Insert: "and Title 2, chapter 18," 

6. Page 2, line 5. 
Following: "to" 
Strike: "section 1" 
Insert: "sections 1 and 3" 

7. Page 2, line 6. 
Following: "(2)" 
Strike: "Section 2 is" 
Insert: "Sections 2 and 4 are" 

8. Page 2, line 8. 
Following: "to" 
Strike: "section 2" 
Insert: "sections 2 and 4" 

C:\LANE\WP\AMDSB252. 

SENATE JUDICIARY 
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SENATE JUDICIARY 7 ~ 
EXHIBIT N~ "/ .. 
DATt&. 8 f / I , 
BILL NO. 68 r2i2 2, l 

YJad8r,l 
PROPOSED AMENDMENTS OF SB 252 -- INTRODUCED COpy 

Page 1, line 14 
Following: "entitled to" 
Strike: "full" 

Page 1, line 14 
Following: "subrogation" 
Insert: ", as provided for in [Section 3]," 

Page 1, line 23 
Following: "to" 
Strike: "full" 

Page 1, line 23 
Following: "subrogation" 
Insert: ",as provided for in [Section 3] ," 

Page 2, line 2 
Insert: "Section 3. (1) If the insured intends to institute 

an action for damages against a third party, the 
insured shall give the insurer reasonable notice of 
his intention to institute the action. 

(2) The insured may request that the insurer 
pay a proportionate share of the reasonable costs o~ 
the thrid party action, including attorneys' fees. 

(3) The insurer may elect not to participate in 
the cost of the action. If this election is made, the 
insurer waives 50% of its subrogation rights granted 
by [Sections 1 and 2]. 

(4) The insurer's right of subrogation granted 
in [Sections 1 and 2} does not apply until the injured 
insured has been fully compensated for his injuries. 

Renumber subsequent sections. 
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SENATE JUDICIARY 

. EXHIBIT' NO._~~.looo-.-'~ 
- :.~.,.-,.f.~ .~ .... ,.-,:;:; .. - ··\)ATt...-~'_·-_· . ...,.;+-£-.I-L..:..£... .............. 

LC1797 

BILL NO. 

INTRODUCED BY 

BY REQUEST OF THE SENATE JUDICIARY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THE LAW RELATING 

TO.PRODUCTS LIABILITY ACTIONS; DEFINING TWO DEFENSES AVAILABLE IN 

A PRODUCTS LIABILITY CASE; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Strict liability of seller of product for 

physical harm to user or consumer. (1) A person who sells a 

product in a defective condition unreasonably dangerous to a user 

or consumer or to the property of a user'or consumer is liable 

for physical harm thereby caused to the ultimate user or consumer 

or to his property if: 

(a) the seller is engaged in the business of selling 

I 
I 
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such a product; and 

(b) the product is expected to and does reach the user 

or consumer without substantial change in the condition in which 

it is sold. 

(2) Subsection (I) applies although: 

(a) the seller exercised all possible care in the 

preparation and sale of his product; and 

(b) the user or consumer did not buy the product from 
-< 

or enter into any contractual relation with the seller. 

(3) Except as provided in this subsection, contributory 

negligence is not a defense to the liability of a seller, based 

on strict liability in tort, for personal injury or property 

damage caused by a defectively manufactured or defectively 

designed product. A seller named as a defendant in an action 

based on strict liability in tort for damages to. person or 

property caused by a defectively designed or defectively 

manufactured product may assert the following affirmative 

defenses against the user or consumer, the legal representative 

of the user or consumer, or any person claiming damages by reason 

of injury to the user or consumer: 

(a) The user or consumer of the product discovered the 

defect tor in the exercise of ordinary care should have 

discovered the defect' and was aware ;for in the exercise of 

ordinary care should have been aware{ of the danger and 

unreasonably made use of the product and was injured by it. 

(b) The product was misused by the user or consumer and 

such misuse caused or contributed to the injury. 

SENATE JUDICIARY 
EXHIBIT No ___ ikl..-__ .... 
DATE.. 2.. - / 8' .-? 7 -. -- / ,... 



(4) The affirmative "defen.§es referred to in subsection ~ 

(3) mitigate or bar recovery and shall be applied in accordance 

with the principles of comparative negligence set forth in 

27-1-702. 

C:\LANE\WP\DLC1797. 
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A11ENDMENT TO -SB 226 
(Introduced Bil~ 

PROPOSED BY THE DEPARTMENT OF SOCIAL & 
REHABILITATION SERVICES 

1. Page 7, Line 24 

SENATE JUDICIARY 

EXHIBIT NO._. 9 
DATE.. Ed. /8 17'87 

) 

Bill NO.0B C?CJ(a 

Insert: "Nothing in this definition is intended to includ& 

juvenile correctional facilities~evaluation facilities~ 
mental health facilities and servicest-and aftercare pro

grams operated by the department of institutions." 



SENIlE JUDICIARY 

UK 01:6)- I~, Lill 
DATE ~, ) 

BIll NO:S 8 d 52'] 
PROPOSED AMENDMENTS TO SB226 

(Proposed by Board of Crime Control) 

1. Title, line 11. 
Following: IAUTHORITYi" 
Strike: "AND" 

2. Title, line 13. 
Following: "MCA" 
Insert: "i AND PROVIDING EFFECTIVE DATES" 

3. Page 2, line 12. 
Following: "41-5-306" 
Strike: "," 
Insert: "[" 

4. Page 2, line 13. 
Following: "adults" 
Insert: "]" 

5. Page 19, line 25. 
Followiong: line 24 
Insert: "NEW SECTION. Section 16. Effective dates. (1) Except as 
provided in subsection (2), sections 1 through 13 are effective 
October 1, 1987. 

(2) The bracketed language in subsection (5) of section 1 is 
effective July 1, 1989." 

C:\LANE\WP\AMDSB226. 
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50th Legislature 

STATEMENT OF INTENT 
:56 Bill No. :zo,:..:... 

LC 418 

A statement of intent is required for this bill because 

section 5 allows the department of institutions to adopt rules 

for the licensing of detention facilities. 

Currently, Montana statutes make no provision for the 

licensing of juvenile detention facilities. There are presently 

two counties in the process of establishing detention facilities 

who need assurance that their facilities will meet minimum 

established standards on program operations and environmental 

conditions. 

It is anticipated that the rules developed under this act 

will establish minimum standards for juvenile detention 

facilities. These standards should govern such matters as the 

capacity of the facility, its location, design, construction, ~ 

equipment and operation, fire and safety precautions, medical 

services, qualifications and number of personnel, and the quality 

of services provided to the juveniles. 

The rules should contain a procedure for notifying the 

appropriate officials of compliance or deficiencies. If the 

facility is found deficient, a procedure for remedying those 

deficiencies should be included with specific time limitations. 

It is anticipated the state will conduct annual inspections 

of each facility, and may require written reports containing such 
information as the agency may need to set and enforce its 

standards. 

7021a/L:JEA\WP:jj 



SENATE JUDICIARY 

EXHIBIT No.JL B iJB.7 
DATE ££6! 1_) 1-
BILL NO. \5/3 137 

Arnen~~ent to S3 137, Introduced Copy 

1. Page 2, lines 1 through 6 

Following: 
Insert: 
Following: 
Insert : 
Following: 
Strike: 
Insert: 

"misdemeanor" 
"set forth in Title 45" 
"or" 
"any" 
"charge" 
remainder of subsection (b) 
"and for any conviction for 
violations of 61-7 -103, 61-8-301, 
61-8-302, 61-8-303, 61-8-401, 
61-8-406, and 61-11-213." 

The purpose of this amendment is to impose an additional 
penalty assessment only on fines for crimes under the Montana 
Cri~inal Code , Title 45 MCA and on serious traffic offenses 
contained in title 61 which· are specifically listed in the ---_...:_ ..... _ ... 
a .. ~~c:::: ... ;.".,...uCJ.i l..o • 

Those traffic offenses which are specifically set out in 
·the amendment are as follows: 

61-7-103 Hit and run from accidents involving 
death or personal injuries. 

61-8-301 Reckless driving. 

61-8-302 Careless driving. 

61-8-303 Violation of basic rule - speeding. 

61-8-401 Driving under the influence of 
alcohol or drugs. 

61-8-406 "Per S~" DUI - Driving with .10 
blood alcohol content. 

61-11-213 Habitual traffic offender 
apprehended operating a motor 
vehicle contrary to court order. 



Amendment to SB 137, Introd~ced Copy 

1. Page 4, line 21 through page 9, line 13 

Strike: 
Insert: 

Renumber: 

Sections 3 , 4, and S in their entirety 
"Np'll Sf':'" ~ ":1. Section 3. Money 

from the charges L~posed under 46-18-
236(1) (b) shall be forwarded to the 
state treasurer and deposited in the 
motor vehicle recording account of the 
st~te special revenue fund. 

Subsequent sect~ons. 

The purpose of this amen~~ent is to re~ove re=erences in the bill 
to the SS mile per hour Conservation Speed LL~it mandated by federal 
law. The penalty assessment would not apply to the SS MPH violations. 

This amen~~ent would also change the fund allocation in the bill 
to the motor vehicle recording account of the state special revenue fund 
which is dedica~ed to appropriation by the legislature for motor vehicle 
regis~ra~ion and enforcemen~ and other law enforcemen~ functions. 

SEHAit 1U{)JClARY .. 
EXHlBrt NO I /1 <it -, 
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. .241630P.CWO COMMITTEE OF THE WHOLE AMENDMENT 

Senate Bill 

2-4-87 

DATE 

4:30 

TIME 
188 

MR. CHAIRMAN: I MOVE TO AMEND ___________________ No. ___ _ 

second yellow 
_______ reading copy ( ) as follows: 

Color 

1. Title, line 9. 
Following: "OR" 
Insert: "THESTATE AUDITOR ACTING AS A" 

2. Page 1, line 22. 
Following: "record or by" 
Strike: " a" 

3. Page 1, line 23. 
Following: " ee~he~~~r" 
Insert: "the state auditor when acting as a" 

ADOPT 

REJECT 

SENATE JUDICIARf 
EXHIBIT NO, 12 ,.) ;98/ 
DATE Ef;o IG

l3 
---

BilL NO. <-58 / e 
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295 SECURITIES REGULATION 30-10-304 

30-10-304. Investigations and subpoenas. (1) The commissioner in 
his discretion may: 

(a) make such public or private investigations or examinations within or 
without this state as he deems necessary to determine whether any registra
tion should be granted, denied, or revoked or whether any person has violated 
or is about to violate any provision of parts 1 through 3 of this chapter or 
any rule or order hereunder or to aid in the enforcement of parts 1 through 
3 of this chapter or in the prescribing of rules and forms hereunder; 

(b) require or permit any person to file a statement in writing, under oath 
or otherwise as the commissioner may determine, as to all the facts and cir
cumstances concerning the matter to be investigated; and 

(c) publish information concerning any violation of parts 1 through 3 of 
this chapter or any rule or order hereunder. 

(2) For the purpose of any investigation or proceeding under parts 1 
through 3 of this chapter, the commissioner or any officer designated by him 
may administer oaths and affirmations, subpoena witnesses, compel their 
attendance, take evidence, and require the production of any books, papers, 
correspondence, memoranda, agreements, or other documents or records 
which the commissioner deems relevant or material to the inquiry. 

(3) In case of contumacy by or refusal to obey a subpoena i~sued to any 
person, any court of competent jurisdiction, upon application by the commis
sioner, may issue to that person an order requiring him to appear before the 
commissioner or the officer designated by him. there to produce documentary ., 
evidence if so ordered or to give evidence touching the matter under investi
gation or in question. Any failure to obey the order of the court may be pun
ished by the court as a contempt of court. 

(4) No person is excused from attending and testifying or from producing 
any document or record before the commissioner or in obedience to the sub
poena of the commissioner or any officer designated by him, or in any pro
ceeding instituted by the commissioner, on the ground that the testimony or 
evidence (documentary or otherwise) required of him may tend to incriminate 
him or subject him to a penalty or forfeiture; but no compelled testimony or 
evidence or any information directly or indirectly derived from such testi
mony or evidence may be used against the witness in any criminal case. 
Nothing in this section prohibits the commissioner from granting immunity 
from prosecution for or on account of any transaction, matter, or thing con
cerning which a witness is compelled to testify if the commissioner deter
mines. in his sole discretion. that the ends of justice would be served thereby. 
Immunity may not extend to prosecution or punishment for false statements 
given pursuant to the subpoena. 

History: En. Sec. 19, Ch. 251, L. 1961; R.C.:\I. 1947, 15-2019; amd. Sec. 1, Ch. 577, L. 1983. 

Compiler's Comments 
1983 Amendment: In (4), in first sentence 

after "but no" substituted "compelled testi
mony" through end of subsection for "individual 
may be prosecuted or subjected to any penalty 
or forfeiture for or on account of any trans
action, matter, or thing concerning which he is 
compelled. after claiming his privilege against 
self-incrimination, to testify or produce evidence 

(documentary or otherwise), except that the 
individual so testifying shall not be exempt from 

. prosecution and punishment for perjury com
mitted in so testifying." 

Cross-References 
Examination costs, 30-10-210. 
Criminal liabilities, 30-10-306. 
Perjury, 45-7-201. 
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STANDING COMMITTEE REPORT 

February 18 ~7 
......................................................... 19 ........ .. 

MR. PRESIDENT 

SZNAT£ JUDICIARY 
We, your committee on ................................................................................................................................... . 

SENATe 'XLl. lZS 
having had under consideration ........................................................................................................ No ................ . 

second d' (JIIIiDI ,..Uow _________________ rea mgcopy ) 

color 

Disclosure of electronic funds transaction pursuant to SUbpoe.M .. 

SE~ATZ SILL 19a 
Respectfully report as follows: That .................................................................................................. No ................ . 

1. Title. line 9. 
li'ollovir.a: "CouaT" 
S~r1ke: It,OR. CRIHlNAL JUSTICE AGE~Cr 

2. Page I, lines 22 through 24. 
FollowingJ "rKot'.llf on line 22 
Strike: tu .. remainJer of line 22 through "44-~-1()3I,'" on line 24 

A!:O AS A.4!Hl)lD 

DO PASS 

s'ena'tOi"~' 'H4liur~k""""""""""""""" Ch~'i~~~'~:"" 



STANDING COMMITTEE REPORT 

......................................................... 19 ......... . 

MR. PRESIDENT 

Senate Judiciary 
We, your committee on ................................................................................................................................... . 

$ll';i.ATE BtL'" ... .,'" 
having had under consideration ......................................................................... ~.~~: ................ ": ......... No .... ::.'!.":' ...... . 

iirat . white _________ reading copy ( ___ _ 

color 

P~r~~ disability insurance ~olicie. to contain a sabrogatlon clause. 

Respectfully report as follows: That ............................................................. ~~~~ .. ~~P~ ............... No ..... ~.~.~ ...... . 

t£ :om A~roEn AS l"OLLO"lS: 

1. Pag~ I, line 14~ 
Following: -~ntitlej to· 
Strike: "full-
Pol1owi~g: ·~uhrog3tion" 
Insart: ., ~$ ~rovlded for i~ r~~cti~n 3),· 

2. ~~q~ 1, li~a 23. 
rollc'Ji~:'H~p ~'".:Q. 

Str1k~: "full" 
Fallowing: UAubragation~ 
I!l.lIert: ... a3 pr()vidod. f~r .1'1 r~.,ct.iot' 41, ~ 

J. l'£q~ 2. 
Followinq: line 1 

" 

In~ert: -Section 3. ~oticn -- Ghtlred ~0ges of thirrl-~arty action 
-- li!!itation. (1) If <'l:'l inttured intc?nd!J to institutE) 0.:1 actiCln 
for damages aqain~t a third part?, th~ insur~d chaI1 giv~ thp 
insurer reasonable notice of hi~ inte~tion to i~~titnte the 
action. 

(2) Th'1' i!lsnred 'f'!!.J't r"~\1e~t that th~ :tnzu~er p~~. a 
proportlon .... tl! ~harc of the :ear:;o!lClble ~08tt'! of t~o third-party 
action, inclu~inq attorn8. feeG. 

Chairman. 



S!~AT:S JtH>ICIl,lY 
U lS2 
i',age 2 

.......................... "?~~~~~.J~ ......... 19 .. ~.~ ... . 

(3) M int%uJ:f!'t' may el~ct Tlot: to partlcip~te in th@ cost 
of th~ a.otion. If such an election i: •• de, the insurer waives 
59' of a~y s;ubraqation riqnt_ ~ra.ntt!!d t.O it by fcectlon 11. 

(4) The lnsur4!t:ts riqb,t of !J.ubrot}Ation qranted in 
{section 11 may not be ~nforeed until th~ 1ajur~d in~r~d h6S 
been fully ctm!"tGnsat.ed for his injuries. 

S.,etion 4. Nt'Jticl! --lIharadcoattt o! thir~-nartv aetiar.! 
-- lL~it4tl.nn. (ll It an. insured inte.tsds to buatitutf.t'· Jln action 
tor dalUHjl$S aqa,inat .It third par'ty, the inAurod sball q1:ve tha 
health sqr",1cf! eO'q)Ot''lt.ie.o T.'f!4:!Ol'Htbla not: ie4!!\' of his intention to 
In:atitut~ tbA 4etlon. 

(?) The 1n~ured ~~y request that the hftaltb ~er~ic. 
eorporatlon pAy a ,roport1onllto share of th<'t reaSlonabl. cost~ of 
th", third-party act.ion, lneludinf) at.t.orney fees. . 

(3) A health sorvice corporatio~ aay elect not to 
participate in the coat of the action. If 8u~h~n election i3 
l\ade; the health. service corporation t'faives so, of any 
suhroqatloa r1qhts granted. t~ it by [SElct.!on. 21. 

(4) Th., bealth service eorporattonts riqht.,of 
cubr09At1on qr .... ntod in (section 2J :nay not be enforeed lmtil the 
injuTPd insur~d has h.e~ fully co~n~atftd for hi~ injuries.H 
R~nuaber: subs~uent $ections 

4. Paqe 2~ lina 2. 
?ollovlnq: -(1)-
Strikftt -~ectlon 1 i.-
Ins&rt' -Sections 1 and liU"e-

s. Paq~ 2, line 4. 
?ollowinqt -chapter 22#w in two ~lace. 
I~8~rt: wand ~1tl. 2, eh.pt~r In,· 
6. P4ge 2~ line 5. 
Following: "to· 
Strik~: ·section 1-
rn.oart: -aectionDI and 3-

7. Paqu 2, line 6. 
Follow{nqt -(2)-
Strike~ "S~etion 2 is' 
In~.iftrt: "S~tion~ ~ and c4 are-

s. Paqa 2, line S. 
?ollowinqa ·to· 
Strike: "e«ctioft 2-
!n~ert: "~ect1onF. 2 and .. tI 
1049i/L:J~A\w~:jj 

A~D AS A.~£NImD 00 PASS 
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~ MR. PRESIDENT 

SENATE JUDIC.lARY 
We, your committee on ................................................................................................................................... . 

~v~AtE BIlL ~?~ 
having had under consideration ......................................................................... ~-::~~ .... ~ ...... :~ ........... No ..... '":.7.': ...... . 

first . white _________ reading copy ( ___ _ 
color 

Uevising procedures for youth detention. 

Respectfully report as follows: That ......................................................... ~.~!:~~.~ .. ~~.~;~ ................... No ...... ~.~~ .... . 

n£ A~OED AS l'OLl.O'AS: 

1. Title, line 11. 
?ollovinq: 'AUTEORITY," 
~ t:::-iko; "1!.:\'"O" 

2. 7itlm, line 13. 
Following! ·~C1\.· 
I:Hh .. ~rt! If 1 AND PHOV!OIHG !::FnCTIV~ r)AT~S· 

3. Page Z, li~a 12. 
Fol1ovinq: "41-5-;06' 
StrikQ: ",111 
!I'l~crt: "r-
4. P~q~ 2, line 13. 
Pollowing: -adults· 
Insert: a)" 

5. ?age 7, l!n~ 24. 
Followinq: ·~~&e~~~e~eft~· 
Insert: DMothing in this definitio~ is int~ndad to i~elnde 
ju.venil~ eorrectlo~t\l f.",cilities, ov~lua.titJn :[.'!ci liti{,9,':!ent.n.l 
h@~lth Cae!litie~ and s~rvicns, ~nd ~£tcrca~~ ~~nqra~3 Qe~rat~d 
by the depart~nt. of inntittltions." - - , 

··············Senator··iia%~r~k························Ch~·i~~~·~:···· 



S~te Judiciary 
sa 226 
?a~e 2 

G. P~g~ 1), line 25. 
l7011ovioJ\tj! li"\'\~ 24 

.F~hn:.ar". 13 ~ 1 
......................................................... 19 ... ~ ..... 

. Ins~.rt: -"U:-tf Sy,CnON. 5ect.ion 16. Etfecti'7Q dat~HJ. (U Sxcept all 
";:ll:"o"t.lided 1:1 ~ubze~t;'!on (2), ~~~tions 1 th!"~n<:rh 13 "re effeett1lre 
Oetobftr 1. 1997. 

(~) 'Thl'! braekf!t~ langu~.ge in 'ittlha~ct:.io~ (5) of hctiort 1 11'; 
effaetive July 1, 1'8'.-

A:iI) AS AiiJUiDf.o 
:>0 PASS 

......................................................................... 




