MINUTES OF THE MEETING
LABOR AND EMPLOYMENT RELATIONS
MONTANA STATE SENATE

February 17, 1987

The twelfth meeting of the Labor and Employment Relations
Committee was called to order by Chairman Lynch on February
17, 1987, at 1:00 p.m. in Room 413/415 of the State Capitol.

ROLL CALL: All members were present.

CONSIDERATION OF SENATE BILL NO. 313: Senator Chey Blaylock,
Senate District 43, sponsor of the bill, stated it was
requested by the Department of Labor and Industry. He said
the reason for this bill is the difficulty with the definition
of independent contractor. With the different definitions
independent contractors receive, there are different interpre-
tations from the Unemployment Compensation Division and the
Workers' Compensation Division. This bill is an attempt to
straighten out the interpretation.

PROPONENTS: Ms. Peg Hartman, representing the Department of
Labor and Industry, stated this bill is an attempt to make
the process easier for employers. It provides one process
for the employers and the department to follow, and will
decrease the regulatory authority of the department. On
page 9 there were three ways the Unemployment Insurance
Division made a decision for independent contractors. It
was called the A, B, C Test. This language will be stricken
in SB 313, and on page 5, two of these tests will be rein-
serted in the definition section. This will only change for
independent contractor issues.

Mr. Karl Englund, representing the Montana Trial Lawyers
Association, stated this bill provides a simple definition

for independent contractors in regards to Unemployment
benefits and Workers' Compensation benefits. The Trial
Lawyers feel a single definition should apply in both
instances. Mr. Englund feels there is a problem with the
provision on page 12, lines 13-19. The determination of
independent contractor status when dealing with a Workers'
Compensation situation is removed from the Workers' Compensa-
tion Court and put in the Board of Labor. If the Workers'
Compensation Court is terminated by legislation presented
during this session, and everything dealing with unemployment
insurance and workers' compensation is put into the 3 person
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administrative panel as in SB 315, then this provision would
be necessary. If the Workers' Compensation Court remains,
this would ask a person with a Workers' Compensation problem
that is now dealt with in the Workers' Compensation Court,
to have the Board of Labor Appeals deal with the independent
contractor. The Workers' Compensation Court handles these
problems more expeditiously than the Board of Labor Appeals.
Therefore, a delay is created in the system. Mr. Englund

is concerned with the provision, but they support the intent
of the bill to have a standardized definition.

OPPONENTS: Mr. Dennis Bacon, representing himself, stated
this bill would greatly affect his Bozeman Montana trucking
firm. The bill does not really define the independent
contractor. On page 5, line 14, it states the independent
contractor will be free from control, but it does not say how
much control. The bill also states, "engaged in an
independently established trade or occupation”, and Mr.

Bacon said this needs to be clarified. Mr. Bacon feels

under current law, the trucking contractors can make a profit,
but if this new statute is passed they will not be able to
make a profit. Mr. Bacon feels this bill would have a
critical effect on the independent contractor.

QUESTIONS (OR DISCUSSION) ON SENATE BILL NO. 313: Senator
Gage asked Ms. Peg Hartman if during the 1983 legislative
session there was something that allowed agricultural
situations or people who were providing contract services
to apply for an exemption from Workers' Compensation taxes.
He asked if this bill now allows this for everyone. Ms.
Hartman replied the only part that would change is if they
apply for an individual contractor's exemption and they do
not get it they would still use the same process for appeal
as other people. Ms. Hartman pointed out on page 12, line
17, it would be used only in cases not concerning benefits.
Ms. Hartman agreed with Mr. Bacon that the definition of
independent contractor is difficult to understand, but this
law does not change the substance of that definition, it
just changes the process.

Senator Gage asked Ms. Hartman why they would be included
in this when they are not involved with the benefits. Ms.
Hartman replied the auditors routinely audit employers and
they might add the record of the employer and find people
on the payroll records that are not being reported. The
auditor would then inquire why this person is not being
reported for tax purpocses.
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Senator Keating asked Mr. Bacon if he had some people that
are employees and other people that are independent contrac-
tors that work as drivers. Mr. Bacon replied yes. Senator
Keating asked Mr. Bacon if he furnished trucks for the
independent contractors. Mr. Bacon replied yes. Senator
Keating asked Mr. Bacon if he knows of any independent
contractors who have been successful in becoming independent
contractors with exemptions. Mr. Bacon said he did not know
the answer. Senator Keating stated if you have a distinct
group of people that are well defined and can be considered
independent contractors, an exemption could be given to

that class of people instead of only to individuals.

Senator Keating asked Mr. Bacon if this would affect him.
Mr. Bacon replied yes, because it gives actual control and
it only allows him to appeal at the district court. Senator
Keating stated that is a technical phrase which is actually
meaningless; it is just standard language in every bill.

Senator Lynch asked Mr. Bacon how this bill will cost him
money. Mr. Bacon replied it will cost him money because
the provision that allows him to tell people they are
independent contractors is being deleted.

Senator Lynch asked Ms. Hartman if this will cost Mr. Bacon
money. Mr. Hartman stated it should make it easier because
of the deletion of that section. Under current law you have
to meet 3 requirements to be an independent contractor.

Under the new bill he would only need to meet 2 requirements.

Senator Thayer asked Ms. Hartman how the definition of"
independent contractor in this bill agrees or disagrees

with the new language in SB 315 or SB 330. Ms. Hartman
replied this bill assumes the existance of a Workers'
Compensation Court. If there is a change in the existance

of the Workers' Compensation Court, they have drafted
coordination language should it become necessary to use.
Senator Thayer stated there is new language in both SB 315
and SB 330 that deals with the independent contractor section
of the law. He asked Ms. Hartman if she could give a
comparison of differences to the committee. Ms. Hartman
stated there is almost no change. The changes reflected in
both bills are several minor wording changes. They basically
agree except for the existance of the court.

Senator Lynch said Ms. Hartman pointed out the objection by
Karl Englund applies only in areas not concerning benefits.
Senator Lynch asked Mr. Englund if he still had an objection.
Mr. Englund replied he interpreted that to mean they would
make the determination for the independent contractor and
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the benefit section would return to the court and the

Board would have jurisdiction to decide benefit levels.

Mr. Englund stated he would not have an objection if that is
what the bill does. Mr. Englund stated if the dispute could
lead to benefits then it stays with the court. He would
have no objection to that.

There being no further questions of the committee, Senator
Blaylock closed.

CONSIDERATION OF SENATE BILL NO. 314: Senator Swede Hammond,
Senate District 9, sponsor of the bill stated this is an act
to exclude fair workers from payment of unemployment
compensation. This bill amends Section 39-3-406, MCA. He
said this bill would exclude part time workers from the
unemployment compensation fees, as the federal law already
does.

PROPONENTS: Mr. Bill Chiesa,representing Metra Park, gave
testimony in support of SB 314. His testimony is attached
as Exhibit 1.

OPPONENTS: Mr. Jim Murry, representing the Montana State
AFL-CIO, stated they have problems with this legislation.
Attempts are being made to expand exclusion to this and
other worker protection laws. He said they are particularly
concerned with exclusions to the unemployment compensation
coverage. The state of Montana was ranked 10th in the

nation for unemployment recently. They also learned 18.2%

of the unemployed workers in Montana were receiving un-
employment compensation benefits. He said, the point is

more workers are not qualifying for unemployment compensation
benefits. The largest reason these people are not qualifying
for unemployment benefits is the duration of unemployment.
They are exhausting their unemployment compensation benefits
and then are not requalifying for benefits. The result is
many workers with a good work history, who do not want
benefits but would just like to work, have to be on unemploy-
ment benefits to take care of their family. This bill would
expand the law further to make it more difficult. Mr.

Murry urged the committee to oppose this bill.

QUESTIONS (OR DISCUSSION) OF SENATE BILL 314: Senator
Blaylock asked Mr. Murry if an employee worked only a week
at the fair, would they not be eligible for unemployment
benefits. Mr. Murry stated there are people who do not
qualify for benefits for working a week or two someplace.
He said he does not have these statistics with him, but
there are such cases. Many people who have part-time
employment are depending on that work to requalify them for
benefits.
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Senator Blaylock asked Mr. Murry about Mr. Chiesa's state-
ment that without this bill the employee will be laid off
and then rehired. Mr. Murry stated he does not understand
how that applies. Mr. Chiesa said the problem is, if a fair goes
for eight days and they have a part time employee working
five consecutive eight hour days, the eight days would put
that employee into over time. Mr. Chiesa stated the way for
them to deal with this is to lay the employee off and rehire
that employee for the remaining three days.

Senator Lynch asked Ms. Hartman if she had some input on
this subject. Ms. Hartman believes the way this bill was
drafted it will not accomplish what is intended. This bill
would have to be amended so it would pertain to what is
being said. Senator Lynch asked Ms. Hartman if this bill
would affect the money in the unemployment fund. Ms. Hartman
replied no. Senator Lynch asked Senator Hammond if he

would like to work on this bill to clarify its intent.
Senator Hammond stated this is a complete surprise to him.
Senator Lynch stated there is a problem concerning the
overtime because this is not the overtime section, it is
the unemployment section. Mr. Gomez stated in regard to the
overtime provision, the correct section is amended,
however, the title of the bill has the word unemployment in
it. The title should have used the word overtime. Senator
Lynch asked Mr. Gomez if the title should say from payment
of overtime compensation rather than unemployment compensa-
tion. Senator Manning stated the true intent of the bill
has not been included in the title. Senator Lynch stated
the rules read the title of a bill must reflect the intent
of the bill. Mr. Gomez stated the short title which appears
on the register SB 314 title is EXCLUDE FAIR WORKERS FROM
PAYMENT OF OVERTIME COMPENSATION. Mr. Gomez suggested there
was a typographical error. Senator Lynch asked Ms. Hartman
if the title is changed to read as was intended, then every-
thing should be in conformity.

Senator Haffey asked if this would change the testimony of
the people in opposition. Mr. Murry stated the AFL-CIO does
not oppose this as strongly with this clarification.
However, they are still against pieces of legislation that
weaken laws for workers when they need protection.

There were no further questions from the committee. Senator
Hammond closed.
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DISPOSITION OF SENATE BILL NO. 313: Senator Keating made
a motion that SB 313 DO PASS. The motion CARRIED UNANIMOUSLY.

DISPOSITION OF SENATE BILL NO. 314: Senator Thayer made

a motion SB 314 be amended. The motion carried unanimously.
Senator Keating made a motion that SB 314 AND AS AMENDED, DO
PASS. The motion CARRIED UNANIMOUSLY.

DISPOSITION OF SENATE BILIL NO. 103: Senator Thayer made a
motion that SB 103 be amended to include the grey bill's
amendments. The motion CARRIED UNANIMOUSLY.

FURTHER CONSIDERATION OF SENATE BILL NO. 103: Senator
Blaylock asked what exactly will this bill do. Senator Thayer
stated there will either be a plan or they will not have a
plan. Senator Blaylock asked Mr. Lloyd Lockrem whether an
employee has a choice to go in to a fringe benefit package.
Mr. Lockrem replied no, the fringes for a non-union contractor
and non-union employee are not negotiated like the process

of a collective bargaining unit or a group of contractors.
These fringe benefits are predetermined fringes imposed on
these contractors by state statutes.

DISPOSITION OF SENATE BILL NO. 103: Senator Thayer made a
motion that SB 103 AND AS AMENDED, DO PASS. The motion
CARRIED 7-1. See attached roll call vote sheet.

FURTHER DISCUSSION OF SENATE BILL NO. 34: Senator Ethel
Harding, Senate District 25, sponsor of this bill stated she
has made her own fiscal note, and that it was based on
information given by the Department of Labor and Industry.
See Exhibit 2. The Department of Labor and Industry informed
Senator Harding there was no available data to figure the
fiscal impact exactly.

Senator Lynch asked Ms. Hartman what this bill would cost
the unemployment fund. Ms. Hartman replied a $10 million
biennium effect.

DISPOSITION OF SENATE BILL NO. 34: Senator Galt made a
motion to move the amendments. The motion CARRIED UNANIMOUSLY.

FURTHER DISCUSSION OF SENATE BILL NO. 34: Senator Gage
asked Ms. Hartman if these rates were adjusted every year.
Ms. Hartman replied yes. Senator Gage asked if the fiscal
impact would only have an effect of one year. Ms. Hartman
replied ves. Senator Thayer asked Ms. Hartman what month
the adjustment would be made. Ms. Hartman stated according
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to the law the calculations are made in December, but the
actual new rate bases rise in March, the end of the first
quarter. Senator Thayer asked Ms. Hartman if this bill
were to pass, would the Department of Labor and Industry
put in for a rate adjustment in March of 1987 or March of
1988. Ms. Hartman replied she did not recall the exact
effective date. Senator Lynch stated the effective date
in the bill is October 1, 1987. Senator Harding stated if
the effective date was January 1, 1987, it would make it
retroactive and that would take care of this year. Senator
Lynch stated the fiscal impact would be less if the effec-
tive date was not January 1, 1987.

DISPOSITION OF SENATE BILL NO. 34: Senator Keating made a
motion to AMEND SB 34 to have an effective date of January
1, 1988. The motion CARRIED 7-1. See attached roll call
vote sheet.

FURTHER DISCUSSION OF SENATE BILL NO. 34: Senator Blaylock
stated the unemployment fund will be cut by $5 million.
Senator Blaylock asked how much the fiscal impact would be
with the adopted amendment. Senator Harding replied the
fiscal impact for 2 years will be $5 million. Senator Blay-
lock asked Ms. Hartman if she agreed. Ms. Hartman stated
the major difference between the two fiscal notes is the
number of corporations used in the assumptions. She said
in Senator Harding's fiscal note, the corporations number
5,000 and in the department's fiscal note, the corporations
number 9,500. Ms. Hartman stated the department got their
numbers from the Secretary of State's office and they told
Senator Harding they did not have the numbers. The depart-
ment pulled 700 files of corporations to find out how many
corporate officers there were.

Senator Haffey stated it is frustrating to vote on this
issue because the bill is trying to exempt people who now
pay into the fund but have no hope of drawing benefits.
However, Ms. Hartman's assumptions show that 7% of all
corporate officers covered by unemployment insurance do
draw some benefits. Senator Haffey asked Ms. Hartman,
either these people can draw benefits or they cannot draw
benefits, which is it. Ms. Hartman said they can draw
benefits if they do not employ themselves any longer.

Senator Keating stated he has a personal conflict.

Senator Manning asked Ms. Hartman if the way this bill is
amended, can they draw benefits if they are not paying into
the fund. Ms. Hartman replied if the person filing for a
claim benefit was not listed on the employers list, the
department would go to the employer to try to verify
employment. Once it is verified the claimant did earn the
wages, the department pays the claimant.
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DISPOSITION OF SENATE BILIL NO. 34: Senator Galt made a
motion that SB 34 AND AS AMENDED, DO PASS. The motion
CARRIED 7-1. See attached roll call vote sheet.

FURTHER CONSIDERATION OF SENATE BILL NO. 136: Mr. Tom
Schneider stated there are amendments for SB 136. Senator
Lynch stated on the grey bill on page 7, line 13, following
the word "compensation", insert "upon making application
and meeting the requirements established by the board".

Mr. Schneider stated this means they objected to trying

to track all of these people and that would be impossible.
With this amendment the burden would be put back on the
people to bring the information forward. Senator Keating
asked if the employee could buy his way back in the plan.
Mr. Schneider replied the board would establish the contri-
bution for the employee to buy his way back in the plan.

Mr. Schneider stated the Teachers' Retirement system deals
with compensation in an entirely different manner than the
Public Employees Retirement System.

Senator Lynch stated one of the propopents from the Montana
Federation of Teachers inquired to make sure it would not
affect the qualified status of the plan. They received a
letter from the Internal Revenue lawyer in Washington, D. C.
The letter states this will in no way effect the qualified
status of the plan.

DISPOSITION OF SENATE BILL NO. 136: Senator Manning made
a motion to adopt the amendments in the grey bill form.
The motion carried unanimously. Senator Keating made a
motion that SB 136 AND AS AMENDED, DO PASS. The motion
CARRIED UNANIMOUSLY.

FURTHER CONSIDERATION OF SENATE BILL NO. 280: Senator
Thayer asked if the committee could reconsider SB 280.
Senator Lynch agreed to the request. Senator Thayer stated
he did some independent checking on this matter. He does
not feel Montana should be concerned about retalitory

action by other states as the other states also have this
policy. Senator Lynch stated SB 280 was amended on February
12, 1987 with unanimous approval, to have a termination date
of July 1, 1989.

Senator Galt asked Mr. Bob Robinson from the Workers'
Compensation Division if he agrees with Senator Thayer's
statement that other states will not take retaliatory

action. Mr. Robinson replied Montana has extraterritorial
agreements with Idaho, Wyoming, and four or five other states.
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When Montana employers cross into their state, they can get
a extraterritorial certificate from the Montana Department
of Labor and Industry, Compliance Division, so the state of
Montana can protect the employer from injuries that occur

on the job. Senator Manning asked Mr. Robinson what the
term 'all states endorsement' means. Mr. Robinson replied
certain private insurance companies that insure, for
example, a trucking company, would be provided with an

all states endorsement. If the company is based in Kansas
and they travel to New York, they would be covered under

the New York benefits. Montana would cover employees from
another state if they had accepted an extraterritorial
agreement from Montana. Senator Galt asked Mr. Robinson if
the Department of Labor and Industry still opposes this bill.
Mr. Robinson replied the department still has a small
problem with this bill because they are afraid of the re-
percussions between Montana and some neighboring states.

The signal the legislature is sending might be of some value
with dealings between other states; however, it might also
cause some immediate problems.

DISPOSITION OF SENATE BILL NO. 280: Senator Thayer made
a motion that SB 280 AND AS AMENDED, DO PASS. The motion
CARRIED with a 7-1 vote. See attached roll call vote sheet.

ADJOURNMENT: There being no further business to come before
the committee, the hearing adjourned at 2:43 p.m.

Q0
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Tem

February 17, 1987

Senator Lynch, Chairman
Senate Labor and Employment Relations
Helena, Montana

Dear Senator Lynch:

I am appearing here today as the legislative committee chairman
for all fairs in Montana. The purpose of S$.B. 314 is simple, to
save money for local fair boards of 38 counties in Montana.

The United States Department of Labor has a provision that
allows facilities such as amusement parks, fairs, and carnivals
that (1) do not operate more than 7 months in a calendar year and
(2) generate more than 2/3 of its revenue in six months may qualify
for 2z minimum wage and overtime pay exemption.

As is the case with Yellowstone Exhibition in Billings, it takes
18 months to receive the United States Department of Labor exemption
(attached) only to find Montana law supercedes the federal regulatiui.

Senate Bill 314 simply allows those who qualify to reccive
the exemption. There are many fairs in Montana who use temporary
help and find that after the 5th consecutive day of 8 hour
employnent, they must pay overtime or re-employ new people.

Senate Bill 314 will save fairs in Montana thousands of
dollars = dollars that come from local taxpayers.

Sincerely;

- < ‘-;’/;
Bill Ciiesa
Manager

SENATE LABOR & EMPLOYMENT

EHBTNO._
DATE ;2/7/»’7
BILL NO.__SA F/Y

Box 2514 - Billings, Montana 59103 406-9256-2400
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U.S. Department of Labor ' Employment Standards Administration

Wage and Hour Division
Washington, D.C. 20210

\

OCT - 8 1986

Mr. Bill Chiesa

Marketing Manager
Yellowstone Exhibition/Metra
P.O. Box 1302

Billings, Montana 59103

Dear Mr. Chiesa:

This is in further response to your letter of September 4, 1085, .
which was forwarded to this office on January 2 by our Denver -
Regional Office for reply. You specifically request an opinion
on the application of section 13(a)(3) of the Fair Labor
Standards Act (FLSA) to employees of the Yellowstone Exhibition.
We regret the delay in responding to your inquiry.

The FLSA is the Federal law of most general application
concerning wages and hours of work. An employee who is covered
under this law must be paid a minimum wage of not less than $3.35
an hour and overtime pay of not less than one and one-half times
his or her regular rate of pay for all hours worked in excess of
40 in a workweek, unless specifically exempt.

Section 13(a) (3) of FLSA provides a complete minimum wage and
overtime pay exemption for any employee employed by an
establishment which is an amusement or recreational
establishment...if (A) it does not operate for more than seven
months in any calendar year, or (B) during the preceding calendar
year, its average receipts for any six months of such year were
“not more than 33 1/3 per centum of its average recelpts for the
other six months of such year.

It is our understanding that the Yellowstone Exhibition operates
in one distinct physical area known as Yellowstone
Exhibition/Metra. Metra is a building, which is a public
facility, where such events as indoor rodeos, rock concerts,
conventions, trade shows, circuses, and ice hockey and basketball
games are held. The Yellowstone Exhibition operates the
fairgrounds that surround the Metra building. The Yellowstone
Exhibition operates such events as the annual Yellowstone County
Fair, horse racing activities, and tractor-pulls. There is one
general manager who oversees the operation of the Yellowstone
Exhibition/Metra.

SENATE LABOR & EMPLOYMENT
EXHiB!T 1O/
oate_ A/ '7/?7

gL N0_SA 2/
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This employee's salary is paid by the Yellowstone Exhibition and
Metra. The employees employed by the Yellowstone Exhibition,
including those employed in horse racing activities, are paid
directly by the Yellowstone Exhibition. The employees employed
by Metra are paid by Yellowstone County. There is no interchange
of employees between the Yellowstone Exhibition and Metra, and
the Yellowstone Exhibition has a separate employer identification
number.

Based on the above information it is our opinion that the
Yellowstone Exhibition gualifies as a separate amusement or
recreational establishment for purposes of section 13(a)(3) of
FLSA. It is also our opinion that, although the employees of the
Yellowstone Exhibition cannot qualify for exemption under section
13(a) (2) (A) since it is open for more than 7 months a year, it
may qualify for exemption under section 13(a)(3)(B) if its
average receipts in the preceding calendar year for any six
months do not exceed 33 1/3 of its average receipts for the other
six months of such year. For purpose of section 13(a)(3)(B),
receipts are fees from admissions. A publically-operated
seasonal amusement or recreational establishment whose operating
costs are met wholly or primarily from tax funds would not
qualify for exemption under section 13(a)(3) (B) of FLSA.

It should also be noted that central office employees and
construction employees would not qualify for exemption under
section 13(a) (3) of FLSA, and must be paid in accordance with its
minimum wage and overtime pay requirements.

If you have any questions on this matter, please do not hesitate
to let us know.

Sincerely,

5/ PUS

Paula V. Smith
Administrator

\80? 3 EMPLOYMENT

SENATE L
EXHIBIT NO. /
DATE i i

3/
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STANDING COMMITTEE REPORT

February 17, . ... 1937 ..
:) MR. PRESIDENT
We, your committee on... LABOR. AHD. EYPLOYMERT. REBATIONS......ooovooososcsesrsrso
having had under consideration.. SENATR. . BIEDr. .o Nol36.........
(£irst) reading copy (_White )
color

FULL LRRIEFITS FOR ZDMPLOYERS WITH HLOURS REDUCED bDUR TO BUDGET DEFICIT

Respectfully report 8s foloWS: That. . iiiiiiiiii it e e e e r e vaeetaer i ean e e et treantnenabeaassnananes NO. . oiriieiienens

1. Title, line 5,
Following: “ARE"
Inzert: "TEMPORARILY"

2. Pagae 2, line 14,

. Following: *"({%}°

D ‘ Strike: "An"
Insert: "A atate”
Following: "reducad"
Ingert: “temporarily”

3. Page 2, line 17.

Following: “smployves.®

Inzert: "N raduction in hoursa resulting from & hudget
daficit in temporary il it endes on or Yafare the last
day of the eurrent fiscal year.”

4. Page 3, line 13.
Following: "and®
Strike: “an"
Inaert: Ya state”
Pollowing: "xreducnd®
Insert: “"tanporariley®

DO PASS

:) DO NOT PASS (COUTINDED)

Chairman.



230308
5B 135
Paye 2

Pebruary 17, g

S. Page §, line 3.
Strikes “an®

inzert: "k stata"
Pollowing: “reduced®
Ingert: “tomporariiv”

6, Page &, lina 8.

Pollowing: “emplovee.”

Insert: "A reduction in hours resulcing from a bhudgec
deficit {a temporary if it end» on or hefore the last
day of the current fiscal year."

7. Page 6, lines 17 throuagh 22.

Following: "daficit.” in line 17

Strike: vremainder of linass 17 throuah 22 in their entirety

Ingert: "If a stats exployea‘’s hours have hesn reduced
reaporarily as a result of a budget deficit during 1 or
mora cof the 3 comsecutive ysarz in which he would
otherwise have received his highest average annual
conmpensation, upon making application and meeting the
raquiresants estadblished by the bousrd, his final
compensation or salary for purposes of deatermining his
ratirsment allowance under this chapter must be
caloculated as 4f he had heen a full-tize employee duvring
the entirs 3-vear period, A reduction ir hourn
resulting from a dudget deficit is temporary if it onds
on nr bafore the last day of the currant fiscal wvaear.”

8. Page 7, line 5,

Pollowing: “"Title 19,°

Strike: *chapter 3, part 5*
Insart: "chapters 3, 4, 6, and 3%

9. Page 7, line &,
Strike: “chapter 3"
Inzert: "chapters 3, 4, 6, and 8"

13. Page 7, line 9.

Pollowing: "emploveea®

Strike: "az Jefined in 2-18-601"
Insert: “"of state government agenciag®

70480/ L1 IEAN®D: 34

AuD AS AMENDLD,
DO PASS

Sen. John ?J.0." Liynch, Chairman



STANDING COMMITTEE REPORT

MR. PRESIDENT

having had under consideration... SEXATE . BILL No.= 4

{firge) == readingcopy (Whiite )
EXEUPT SALARIED OFPICERS, WEERS, AHD DIREBCTORS FROH UGHEMPLOYMERT IHSURAXCE

Respectfully report as follows: That.. S BNAPE . . BI L e oo No. 34

1. Title, line 5,
Pollowing: "LAW®
Ingert: *CERTAIN®

Pollowing: *CORPORATIQNS ANMD"
Ingert: “CERTAINY

2. Page 1, line 14.

Following: “eswperation®

Insqrt: "or by an officer of 3 corporation owuning
iesa chan 108% of the voring =stock®

2. Titlep line 6. j
d

5. Page 9, linas 17 through 20,

Following: line 16

Strike: subaecticon () in its entirety

Tngcert: "{m) service performed for a corporation
by a salaried officaxr or director who owns
10% or more of the voting stock of the
corporaticay

DO PASS

DO NOT PASS {CONTIHUED)

Chairman.




A

LAL0or
53 33
Pageldl

February 17, 5

{n} service parformed as a salarisd owner
or officer of a partnershis, association, or
zole proprietorship 4f the individual
narforming such eservice owne at lsast » 10%
interest in the assets of the firm or
buginess.”

TO48Y /L IRA\ WP 4

AN A5 AMEHDED,

DO _PASS

Sen, John ®*J.D* Lynch, Chalruman



STANDING COMMITTEE REPORT

Pebruary 17, 27

MR. PRESIDENT
LABOR AND EMPLOTMENT RELATIOSH

We, your committee On ... .. . e

having had under consideration..sgifﬁ?g..?.l..;f;‘. ........................................................................... Nolz}3 ........
(fir:;t’ reading copy ( _VEE__ )

color

CLARIFIES HITHOD FOR PAYMENT OF THE STAHDARD PREVAILING IATE OF
JAGES

Respectfully report as follows: That SENATE BILL No 123

1. Titlae, line 4.
Following: "AN AQTY
Strikas YCLARIFYING®
Inszert: “REVISING®

2, Tirle, lineg § and 8§,

FPollowing: ®WAGES® on line S

Strike: remainder of line 5 through “ACT*® on line 6,

Tngert: "WHEN AN EMPLCYER IS HNOT A PARTY PO A COLLECTIVE
BARGAINING AGREEMEUT; ELIMINATING THR QRQUIREMERTY
TO PAY PRINGE RESEPITS AS WAGES: PRPEREALING SECTIOW
18-2-40%, #CAp"

3. Paga 1, line 19,

Following: “wages®™

insert: “vhen the employer is not a party tno a
cellective bargaining agreement®

4, Page 1, lines 12 and 13,

Following: *," en line 12

Strike: remainder of line 12 throuch “or"®™ on lire 13
Following: "orxr™ on line 13

Insart: “an®

Following: “"enmployor®

DO PASS
(COATINUED)
DO NOT PASS

Chairman.
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baye 2

Inzart: "who is not a signatory marty to e collactive
hergaining agqreement®

5. Page 1, iines 18 through 17,
Stxi¥na: suhsaction (h) in ite entirety
Renumber: gubseguent zubsoectisns

6. Page 1, line 20,

Pollowing: "progran®

Insere: *, pravidad that the centribution is paid
irravocably to a fund, plan, or nyogrem that has
been apgproved by the United States department of
laboyr, the internal revenue service, or the Montana
cortmisgicner of insurance®

7. Page 1, line 21,
Strike: "any®
Insersz: “a®

2, Page 1, line 22. .
Following: (1} {a)

Strike: "through (1} {c)™

Ingsert: "and (1) (h) -

9. Page 2, line 13,

Pollowing: ling 2

Inzexrt: "{2) Pavyment of frirnge henefits as provided {or
in subsectica (1) muse b3 on a line-by-line hosis
in which the amounts deaignatad to a particualar
Lenafit mav not he applied to other benefits,”

10, Page 2, lines 3 through 35,

Strike: subssction {2) in its sntirvety

Inssrt: ®Seegion 2, Rapealar. Sectien 18-2-408%, MCa,
ig repealzd.”

Repumbar: subsequent sections

7043n: L IEA\WP 13

AND AS AHSADLD,
£O_PASS

Chatvrman



STANDING COMMITTEE REPORT

Pelbiruary 17,

MR. PRESIDENT
LABOR AND EMPLOYMENT RELATIOHNS

We, your committee on
314

having had under consideration
(£irst) _

reading copy (
EXCLUVE FAIR WORKERS PROM PHYMRIT OF OVERTIME COMPEISATION

SENATE BILL
No.....oovveenns

Respectfully report as follows: That

1. Title, line S.

Following: "OFY
Strike: “"OUNPMPLOYMENT®

Insert: SYOVERTIME®

70430/ L JRANGEP § 3

AND AB AMEUDED,
DO PASS.
HENOFRASE

Sea. John "J.D." Lyach Chairman.



STANDING COMMITTEE REPORT

) MR. PRESIDENT

having had under consideration...... SEHATE BILL ! No. 31 3.
(first) reading copy ( wiaite
color

REVISZ PACCEDUREZ FOR DETRRAINING STATUS AS AN IRDEPENDENT CONTRACTOR

SENATE BILL 313

Respectfully report as folows: That. ... e e v et et vt e r e et eaeneae e eeanaeas No.....oeenn

RN

DO PASS
PUEIIALE S
N
o’

Sen. John "J.0.° Lyach Chairman.



STANDING COMMITTEE REPORT

o February 17, &7

MR. PRESIDENT
LABOR AND EMPLOYMENT RELATIONS

SENATE BILL 280

having had under consideration. . .. e ettt ettt eans No...oveeea,

(fj‘rst) reading copy ( white )

OUT-OF-STATE WORKER PORITABSIN STATE SUBJZCT 70 HONTAZA WORKERS'
COMP. LAWS

We, your committee on

SENATE BILL 230

Respectfully report as follows: That... . o L e, No...l. oo

le Title, iine 7.

Following: *;"

Strike: "AMD"

Pollowing: *"HCA®

Insert: ®j; AND PROVIDING A TERMINATIONH DATE®

2. Page 2,

Pollowing: line 22

Insert: "NEW SECTION, Sectlion 3. Terninatioan, This
act terminates July 1, 1939,

7048/ L TEA\RP: 33

AND A5 AMSUHDED,
DO PASS

TODODENSE

SER. Johm J3.5." LYDCh Chairman.



LAW OFFICES

OF
STEVEN H. ORAM
CHARTERED
SUITE 1440
7101 WISCONSIN AVENUE
BETHESDA, MARYLAND 20814
(301) 652-8600

STEVEN H. ORAM* *MEMBER OF MARYLAND AND
STUART H. ANOLIK February 13’ 1987 DISTRICT OF COLUMBIA BAR

Ms. Terry Minow

Montana Federation of Teachers
810 Hialeah Court

Helena, Montana 59601

RE: Definition of Compensation for Retirement
Purposes/Montana Teachers

Dear Ms. Minow:

The undersigned serves as Special Employee Benefit Counsel
to the American Federation of Teachers. In this regard, we
have been requested to render an opinion concerning the
treatment of a method of defining compensation for qualified
retirement plan purposes other than actual dollars received by
the employees.

The Internal Revenue Code of 1954, as amended and/or
regulations thereunder (hereinafter referred to as, "I.R.C.")
does not require that in computing compensation for retirement
benefit purposes under a qualified plan, a plan sponsor utilize
any specific period or methodology for measuring compensation.
The I.R.C. prohibits the use of any definition of compensation
which has the effect of discriminating against a grouping of
highly compensated employees. It is entirely permissible to
utilize a definition of compensation which has the effect of
treating one group of employees different from another group of
employees.

It is our understanding that‘ggg_tp budgetary constraints
in the State of Montana, certain €deché¥"euployees will be
reguired to take leave without pay. It is possible that a mé/<

a forced to take leave without pay will have his
compensation average for retirement plan purposes effected. As
this is not the intended effec legislation has been
introduced to provide that a” ééﬁ@éfg ‘Tetirement benefit shall
not be effectzﬂ y ggis action. Defining compensation on the
basis of a %%aéﬁ%%ﬂ% regular rate without the effect of the
forced detriment of leave without pay would not be considered
by the I.R.C. or the Internal Revenue Service as discriminatory
or impermissibly selective and will not ‘effect the qualified
status of the plan.

Sincerely,

Fper N -Cham

Steven H. Oram



MONTANA STATE BUILDING & CONSTRUCTION TRADES COUNCIL
IN AFFILIATION WITH

THE NATIONAL BUILDING & CONSTRUCTION TRADES DEPARTMENT
AMERICAN FEDERATION OF LABOR — CONGRESS OF INDUSTRIAL ORGANIZATIONS

sident

Don Gimbel Secretary-Treasurer Dan Jones

February 16, 1987

Hon. J.D. Lynch, Chairman

Senate Labor and Employment
Relations Committee

Capitol Station

Helena MT 59620

Dear Senator Lynch:

On Satuvrday, February l4, 1987 I presented testimony before
you and your committee on SB 315 and SB 330.

My comments centered around the abuses of employers who do
not nay premiums to Workers'! Compensation as required by state
law, especially in the construction and logging industries.

There seem to be a number of methods by which an employer can
do this, but one of the most blatant is for an employer to
tell their workers that they are independent contractors.
When employees complain that they need and want workers' com-
pensation coverage, they are told not to worry; that if they
get hurt on the job that the employer does not have to turn
in coverage reports to Workers' Compensation for up to three

months, and that they will be put down as an employee if they
are injured on the job.

I believe that this practice is used a great deal by non-union
contractors in order to achieve a competitive edge over union
contractors who the union can check for benefit coverage.

I also believe that this practice is used much more widely

than is believed and that it is costing the Workers' Compensation
Fund millions of dollars and forcing fair contractors to pay
higher premiums as a result.

I am formally requesting that you, as Chairman of the Senate
Labor and Employment Relations Committee, have the State Depart-
ment of Labor investigate this practice.



page two

I am enclosing copies of the materials which I used in my

testimony, and which you have requested.

If I can provide you with further information,
know. '

Sincerely,

- g
5 .iqe - p
Eugetre Feriderson-
Lobbyist

EF/bcs
Enclosures
¢c: Senate Labor and
Employment Relations Committee

please let me



:':TAT:, f;F CALIFOANIA GEORGE DEUKME JIAN Governor
5 .
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HAIG G MARDIKIAN UNDERGROUND ECONOMY STUDY REPORT RELEASED:

ML TON MARKS
Senator

CiEN MOORE STATE LOSING BILLIONS; CALL FOR ACTION

Assemblymoman v
MARK NATHANSON ON COMMISSION'S TWENTY RECOMMENDATIONS ‘.

A LESTER O SHEA
JEAN KINDY WALKER

PIHLLIP O WYMAN
AsssnOlyman .

' n '
AICHARD C MAMAN In a Los Angeles news conference, the State's "Little Hoover

Eawcutive Qurecior

Commission" released the results of its broad-based study of State
programs to control the underground'economy.

Each year the State 1s losing billions of dollars in taxes due to
the underground economy in which employers, employees, and self-employed
persons pay or reéeive cash for Qork perfofmed or goods sold without
paying a single dime in income, payroll, or sales taxes. The m;st
common industries where cash;pay oécurs is the construction and garment

industries; the evasion of sales tax can be found in almost every part
of the retail sector. ’

The Coumission's final report, entitled "A Review of Selected
Taxing and Enforcing Agencies' Programs to Control the Underground
Economy," sets forth twenty specific recommendations for improvements
including reorganizing some' or all taxation responsibilities into a
central agenmcy; forming a special multi-agency strike force to conduct

investigations and prosecutions of blatant tax and cash-pay violations;

specific steps‘ to improve information used to ddentify wviolators;

{This letternead not prinied 8t taxpayer s expense)
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nAaIG G MARDIUIAN
MILTON MARKS
Senator
GWEN MOORE Good morning ladies and gentlemen. Thank you for
Assemolymoman coming. We are here today to announce the release of the

MARK NATHANSON

Little Hoover Commission's report on California's Underground
M LESTER O'SHEA Ec Onomy .
JEAN KINDY WALKER

PraLIp O wevMAN At_this very m;nute, millions of dollars in business
acmannC mamay LE¥@nsactions are taking place across this State for which
Eaecutive Duector there will never be a single dime of income, sales, or payroll

taxes paid to the State government. I'm not referring to

criminal business such as prostitution or gambling. Rather, I
am talking about the largest segment of Califorrnia's Under-
ground Economy =-- the literally hundreds of thousands of daily
transactions inveolving self-employed persons and employers and
employees who pay or receive cash for work performed or for

goods sold without withholding or reportlng the proper income,
payroll, or sales taxes.

What may seem to be a small or perhaps trivial problem
to those participating, accounts for approximately $40 billion
a year in California in otherwise legal business transactions
-~ and it's growing.

Experts testifying at our public hearings estimated that
California loses more than $2 billion each year in income
taxes alone because our taxation and enforcement system has to
date been unable to catch these tax cheaters. That's almost

20 percent of the total income tax the State collected last
year.

However, the effect on State government is not limited
to the billions of dollars in lost income, sales, and payroll
taxes. The participants in the underground economy also
fraudulently file for welfare payments and use the Medi-Cal
program to pay for their health care. Additionally, there are
no contributions tc unemployment insurance, disability, or
social security although claims against these funds continue,
freguently by the worker receiving his or her wages in cash.

As a result, the overall price to the honest taxpayer is
monumental.
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First, we reccmmend that the Governor and Legislature
reorganize some or all State taxation responsibilities into a
central agency; the level of reorganization should be based
upon a detailed study by a team of experts.

Second, at least until recrgenization occurs, we believe
the Governor and Legislature should establish a Multi-Agency
Strike Force to conduct broad investigations and audits of
blatant tax and labor violations leading to the levying of the
maximum civil and criminal penalties aveilable. The results
of these cases must be extensively publicized so that the word
will get out -- you can no longer get away with violating tax
~and labor laws in California.

Before asking Mr. Michael Kassan, the Chairman of our
Advisory Committee to summarize other findings and recommenda-
tions outlined in the report, let me just emphasize that the
benefits to the State from implementing our recommendations
and reducing the size of the underground economy are
monumental -~- literally billions are being lost. 1If only a S
percent improvement 1is made, it would generate $100 million in
additional income tax alone.

Now I'd like to introduce Mr. Michael_}assan.



AMENDMENT TO SB 280

1. Title, line 7.

Following: ";"

Strike: "AND"

Following: "MCA"

Insert: "; AND PROVIDING A TERMINATION DATE"

2. Page 2.

Following: line 22

Insert: "NEW SECTION. Section 3. Termination.
act terminates July 1, 1989.

A:7048B.TXT
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SENATE BILL 136

otan Lot
Page 7, Line 13: Following " .COMPOSTTION " insert:JUPON MAKING
APPLICATION AND MEETING THE REQUIREMENTS ESTABLISHED BY THE
BOARD
—)




AMENDMENT TO SENATE BILL NO. 34

1. Title, line 5.
Following: "LAW"
Insert: "CERTAIN"

2. Title, line 6.
Following: "CORPORATIONS AND"
Insert: "CERTAIN"

3. Title, line 7.
Following: ";"
Strike: "AND"

4. Title, line 8.
Following: "MCA"
Insert: "; AND PROVIDING AN EFFECTIVE DATE"

5. Page 1, line 14.

Following: "eerperatien"

Insert: "or by an officer of a corporation owning
less than 10% of the voting stock"

6. Page 9, lines 17 through 20.

Following: line 16

Strike: subsection (m)} in its entirety

Insert: "(m) service performed for a corporation
by a salaried officer or director who owns
10% or more of the voting stock of the
corporation;

(n) service performed as a salaried owner
or officer of a partnership, association, or
sole proprietorship if the individual
performing such service owns at least a 10%
interest in the assets of the firm or
business."

7. Page 1l.

Following: line 4

Insert: "NEW SECTION. Section 4. Effective date.
This act is effective January 1, 1988."
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AMENDMENT TO SB 103

1. Title, line 4.
Following: "AN ACT"
Strike: "CLARIFYING"
Insert: "REVISING"

2. Title, lines 5 and 6.

Following: "WAGES" on line 5

Strike: remainder of line 5 through "ACT"" on line 6.
Insert: "WHEN AN EMPLOYER IS NOT A PARTY TO A
COLLECTIVE BARGAINING AGREEMENT; ELIMINATING THE
REQUIREMENT TO PAY FRINGE BENEFITS AS WAGES; REPEALING
SECTION 18-2-405, MCA;"

3. Page 1, line 10.

Following: "wages" “

Insert: "when the employer is not a party to a
collective bargaining agreement"

4. Page 1, lines 12 and 13.

Following: "," on line 12

Strike: remainder of line 12 through "or" on line 13
Following: "or" on line 13

Insert: "an"

Following: "employer"

Insert: "who is not a signatory party to a collective
bargaining agreement"

5. Page 1, lines 16 through 17.
Strike: subsection (b) in its entirety
Renumber: subsequent subsections

6. Page 1, line 20.

Following: '"program"

Insert: ", provided that the contribution is paid
irrevocably to a fund, plan, or program that has been
approved by the United States department of labor, the
internal revenue service, or the Montana commissiocner
of insurance"

7. Page 1, line 21.
Strike: "any"
Insert: "a"

8. Page 1, line 22.
Following: (1) (a)
Strike: "through (1)(c)"
Insert: "and (1) (b)



9. Page 2, line 3.

Following: line 2

Insert: "(2) Payment of fringe benefits as provided for
in subsection (1) must be on a line-~-by-line basis in
which the amounts designated to a particular benefit
may not be applied to other benefits.”

10. Page 2, lines 3 through 5.

Strike: subsection (2) in its entirety

Insert: "Section 2. Repealer. Section 18-2-405, MCa,
is repealed."

Renumber: subsequent sections

A:A.txt





