MINUTES OF THE MEETING
LABOR AND EMPLOYMENT RELATIONS COMMITTEE
MONTANA STATE SENATE

February 10, 1987

The ninth meeting of the Labor and Employment Relations
Committee was called to order by Chairman Lynch on February
10, 1987, at 1:00 p.m. in Room 325 of the State Capitol.

ROLL CALL: All members were present.
QUESTIONS (OR DISCUSSION) ON SENATE BILL NO. 154: Senator

Lynch stated he is opposed to this bill as he feels the
caboose is a safety factor.

Senator Manning stated he wanted to question a few people
who testified; however, they did not stay for the questions
at the hearing. Senator Manning feels if he could have
questioned these people, it would have been relative to the
outcome of the hearing. He wanted to know what type of
insurance policies the short line railroads carried. He
feels the caboose should be considered as a safety factor.

DISPOSITION OF SENATE BILL NO. 154: Senator Thayer made a
motion that SB 154 Do Pass. Senator Thayer's motion that
SB 154 DO PASS CARRIED 5-3. See attached roll call vote sheet.

OVERVIEW OF WORKERS' COMPENSATION: Senator Lynch thanked
the people who responded to his request to attend this
overview hearing. He informed the audience that neither bill
will be addressed individually since we have not received
both bills. He also said the committee should hear from
interested parties concerning the problems and philosophies
of Workers' Compensation, rather than hearing the specifics
of the two bills. Senator Lynch suggested the bills be
referred to as "The Division's Bill" sponsored by Senator
Bob Williams, and "The Council's Bill" sponsored by Senator
Fred VanValkenburg. Senator Lynch had been informed by
Senator Paul Boylan that there will be an additional Workers'
Compensation revamp bill that the Labor and Employment
Relations Committee has not received. Senator Lynch stated
he will call on people to give their views and to answer
questions of the committee. Other interested parties in the
audience may then give their views.

Senator Thayer stated at the end of the 1985 session he was
appointed to the Governor's Advisory Council to study the
Workers' Compensation issues. He explained it is extremely
complicated, and many people who serve on the Council are



LABOR AND EMPLOYMENT RELATIONS
February 10, 1987
Page 2

people who deal with the law. Senator Thayer stated he was
one of the people on the Council who did not have law experi-
ence. He feels no one has all the answers concerning this
issue and there are no experts who understand all the facets
of the entire law. This issue has been further complicated
over the years by court decisions, has been amended many
times, and is at the point now where case law determines

more outcomes than the statutes. From the beginning, Senator
Thayer requested the Department of Labor to inform the

Council of the financial status of the Workers' Compensation
Fund. Senator Thayer feels it is difficult for anybody to
deal with an issue without knowing where they stand finan-
cially. In the beginning the Department gave estimations of
their fund as being $25 million in the hole, which refers to
the unfunded liability. The Council became aware of a report
from the NCCI, who the State fund does their contracting, that
estimated the unfunded liability to be approximately $100
million. The Council requested the Governor request an
independent audit to research the status of the fund. This
was completed through the Legislative Audit Committee. The
results of this audit were the unfunded liability of $31
million. Senator Thayer tried to promote a Workers' Compen-
sation bill during the June 1986 Special Session because

this issue needed to be dealt with. Most legislators felt
they were dealing with a $100 million general fund problem

and to add this to a complicated special session was too much
to handle. Thus, the special session was not an adequate time
to deal with this problem. The last day the Governor's
Advisory Council met, they were asked to attend a news
conference called by the Governor. During the news conference
it was announced the Workers' Compensation unfunded liability
was $81 million. A few weeks later the newspaper carried
stories that a new court decision handed down by the supreme
court would probably add another $20-30 million to the unfunded
liability. It is reasonable to assume the State of Montana is
facing an unfunded liability in the State Workers' Compensa-
tion fund of at least $100 million. As a result of the
knowledge that the fund is more severe than anyone realized,
many people have changed their views on how this problem
should be resolved and addressed. This all led to the Gover-
nor's Bill and the Division's Bill. Senator Thayer stated
regardless of which bill passes, it will not resolve the
problem of the unfunded liability, but it will be the

start of solving the liability for the future. The unfunded
liability still has to be dealt with in some manner and many
people are searching for the answer to this, and hopefully we
will find the answer by the end of this session. A new bill
will give private carriers the opportunity to be extremely
competitive, and the State Fund has the obligation to take all
comers, regardless of the risks. Senator Thayer closed by
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stating the problem is so severe that party politics had
better be put aside so the problem can be dealt with.
Senator Thayer has requested a bill that would combine
his ideas with the Governor's bill, and this will help
approach the problem by a bi-partisan fashion.

Mr. Bradley J. Luck, representing the Defense Insurance
Council for the Governor's Advisory Council, and who is an
attorney from Missoula, Montana, exclusively does defense
work in Workers' Compensation, representing insurance
carriers for all three plans. The three plans include,

Plan 1, self-insurers; Plan 2, private carriers; and Plan

3, compensation insurance fund. Mr. Luck stated it is
difficult to appear before the committee without any
specific direction or questions. Mr. Luck stated he also
believes reform is necessary to handle the systemic problems
experienced and it is necessary to work toward handling the
problems of the State Workers' Compensation Insurance Fund.
The State Workers' Compensatién Fund is one of the carriers
involved in the Workers' Compensation system. We are
greatly in favor of revamping the Workers' Compensation Fund,
but the problem is how this will be achdeved. Mr. Luck
mentioned a critical point concerning the consideration of
SB 335 and SB 330. That point is the Workers' Compensation
court issue. In the Division's Bill, it is part and partial
of the approach ‘and in the Council's Bill, it is addressed
and reformed. This should be discussed further. Mr. Luck
explained if there are conflicts in Workers' Compensation over
the law, the claims are adjudicative by the Workers' Compen-
sation Court and this can be appealed to the Supreme Court.
This is a two step process. The proposal that will be con-
sidered from the Division Bill will include a multi-step
process of administrative review. It starts with a
division's hearing, a hearing examiner's hearing, a board
(comparable to the Industrial Accident Board), then to the
District Court, and finally to the Supreme Court. The two
step process would be changed into an administrative process
with more levels, and this will include evaluation panels,
rehabilitation panels, and a mediation process. Mr. Luck
feels these points should be reviewed very carefully. Mr.
Luck explained during his years of working with the Division
and the Workers' Compensation Court when there was a problem
with a number of court decisions, the tendency was to "throw
the baby out with the bath water." This is an unfair situation
and by removing the court and creating a more multi-level
bureaucratic approach will not solve the problem. The
Workers' Compensation Court provides a professional, fair
and impartial judicatory process. The alternative will be a
multi-level administrative review, staffed by the Division and
the Department of Labor. Mr. Luck feels this will be an
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unmistakable conflict of interest. Mr. Luck advised the
Labor Committee while reviewing the two bills, that they
consider strongly and thoroughly the recommendations of the
Advisory Council. Mr. Luck believes there are problems with
the court process; however, they are problems that can be
fine-tuned and were addressed by the Governor's Council.
There are recommendations to speed up the process and get

it under control, and to control litigation. Mr. Luck
closed by asking the committee to give careful consideration
of retaining the court.

Senator Lynch asked Mr. Luck if the three areas he represents
are all three plans. Mr. Luck replied yes, that Plan 1 is
the self-insurers, Plan 2 is the private carriers, and Plan

3 is the State Compensation Insurance Fund.

Senator Haffey asked Mr. Luck if he spent the last ten years
in the Workers' Compensation field. Mr. Luck replied that
he has spent most of his time“in the Workers' Compensation
field, and in the last seven to eight years, he has spent
more than 80% of his time on these cases. 1In the last five
or six years he has spent over 90% of his time on these

type of cases. Senator Haffey asked Mr. Luck about the
three insurance plans he represents and if it basically
means he represents employers. Mr. Luck replied yes.

Senator Haffey asked Mr. Luck about his statement concerning
the efficiency and fairness of the process for employers
with the court in relation to the multi-level procedure
approach in the Division's Bill. He also asked Mr. Luck about
his statement of opting for the court in fairness to those
he represents. Mr. Luck replied yes, he believes there
should be reform in the Workers' Compensation Court. The
Council Bill has steps and changes to the court process

that are very important to stay away from inviting litigation
and getting the courts involved. Mr. Luck commented on

over the hundred cases he tried in court. Many cases he did
not agree with the court and others he disagreed with the
interpretation. Some days he even wished there was no court,
but someone needs to interpret the act, and if there is a
problem with court decisions, then by throwing the court

out, this will not help. What needs to be done is to go
back to the act and make reforms and make it less subject to
interpretations.

Senator Thayer asked Mr. Luck if he stated that the present
system has conflicts that are adjudicated by the Workers'
Compensation Court and then the Supreme Court and if he
referred to it as a two-step system as opposed to the new
bill which would have a three-step system. Isn't the
present system supposed to be a three-step system, where the
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first step is supposed to be an administrative process and
it then goes to the Workers' Compensation Court if it cannot
be resolved. Mr. Luck replied there are a number of collat-
eral issues that in the first instance would be adjudicated
by the division. The bulk of the issues that would be in
controversy are how much money a claimant is entitled to,
and how the claimant would receive the money.

Senator Thayer asked Mr. Luck if it is true that 48 of the
states have the system being proposed, which is not having

a Workers' Compensation Court. Mr. Luck replied he is not

a student of the National System of Workers' Compensation,
however, he does believe most systems have an administrative
approach to the payment of benefits. He is not aware of

any states that have tried the Workers' Compensation type
approach.

Senator Blaylock asked Mr. Luck if he was supporting the
Council's Bill. Mr. Luck replied the Advisory Council Bill
is the product of two years of monthly meetings. Various
interested groups of all kinds were represented and the
discussions were quite spirited, lengthy and comprehensive.
The bill that finally came out of the proposed legislation
was the Governor's Bill. It was a compromise agreed to by
everyone on the Council, with the Division representative
abstaining. No one was totally happy with the bill, but
everyone agreed there was some middle ground which would
handle both considerations. ‘They are reduce the cost, keeping
in mind the injured worker and not forgetting the employer
because of the significant drain the cost has had on the
employer. Mr. Luck feels there are areas in the Council

Bill that still need work, and there are some good ideas in
the Governor's Bill that should be incorporated in the
Council's Bill. Mr. Luck feels very strongly that the
vehicle the committee should be working from should be the
Council Bill because it does not dismantle the system in an
unknown way. The Council's Bill could be cleaned up if needed.

Senator Blaylock asked Mr. Luck if he believed if we take

the Council's Bill and make some changes which could come from
the Governor's Bill, would this make the system sound again,
and would we then begin to take care of the unfunded liability.
Mr. Luck replied he learned from his Council experience not

to try to understand the numbers that get crunched, because

it can be confusing. He does not know how far the problem

has gone, or what the dollar figure is in terms of the
necessity of scraping the system just for the sake of fixing
the unfunded liability. Independent measures might have to

be taken to take this into account. The recommendations
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of the Council are very significant dollar savings. The
lumb sum situation might be one to take into account. Mr.
Luck feels there is hidden expense and bureaucracy that
no one fully anticipates and he questions claims of
significant savings over the Council Bill.

Mr. Pat McKittrick, a private citizen and attorney, gave
testimony for the Overview Hearing. A copy of his testi-
mony is attached as Exhibit 1.

Senator Haffey asked Mr. McKittrick about the rhetorical
question he made during his testimony. Senator Haffey asked
who it is that would want to deprive the worker of this
opportunity to have an impartial judge address the circum-
stances. He also asked if Mr. Luck is a fair representation
of those who advocate on behalf of the employers and if Mr.
McKittrick represents attorneys who would speak on behalf of
injured workers.

Mr.McKittrick replied he would speculate that an impartial
judge was going to look at the law that has been established
by the legislature, then look at the individual and the facts
of the case, and then apply the law. This is the impartiality
of what a judge does. The only interest at stake in this
forum is for the judge under oath to look at the facts and
apply the law. There have to be other interests involved if
people want to take away this impartiality. These interests
may be legitimate interests, but they should be rejected because
some interests could include premium savings. The other
interests are in conflict with the judge's interest concerning
partiality and fairness. If there is an attempt to address
other parts of the law, for example, benefits and the question
of solvency of the State fund, this should be addressed in

the state legislature. When the individual worker is in the
least situation of defending himself, the injured worker has
the right to an impartial decision.

Senator Haffey asked Mr. McKittrick if he is saying the same
thing Mr. Luck stated about attempting to resolve a real
problem, such as level premiums, fairness to employees, and
solvency to the funds. Mr. McKittrick replied yes, and we
have to remember the history of what happened before so the
abuses will not happen again.

Senator Gage asked Mr. McKittrick about Senator Thayer's
observation that case law has more to do with the settlement
of cases than statutes. Mr. McKittrick replied the laws

are the product of compromise. They are not perfect. They
are subject to interpretation and they are subject to the
dynamics of the whole system checks and balances of making a
law. He said Senator Thayer 1is absolutely right; it is a
complicated area.
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Senator Gage asked Mr. Luck to respond to Senator Thayer's
/Observation also. Mr. Luck replied he agrees with Mr.
McKittrick. Regardless of who is making the decision, every-
thing is subject to interpretation. At the present time
one of the most frustrating aspects in working with
Workers' Compensation law is the fact that court interpreta-
tion is ruling much more than the Act. Reform is necessary
in terms of the Act. The Council did address this before.
This reform would get away from so much interpretation and
discretion. Not liking the court and thus removing it, is
not reform, this is more like blackmail.

enator Gage asked Mr. Luck if, assuming the statutes are
changed, would we throw out a big share of the previous

case law. Mr. Luck replied regardless of how the bill is
amended, there will have to be some area of case law that
will have to remain because we are still dealing with the

same subject matter. If some definitions are changed, the
old law interpretations on an‘*entirely different statute may
be of some value, but it will not be directly relevant. It

is impossible to assume that if we change the act, certain
cases will never return. The best reform would be to identify
the problem areas of interpretation and deal with those areas.

Senator Blaylock asked Mr. McKittrick about the rhetorical
gquestion do we want to injure the workman. We have to make
the system whole. You have stated we should keep the court.
Part of the problem we are facing is due to the case law, but
we cannot follow the law as it is written. We have to

keep going back, especially to the Supreme Court cases.
Senator Blaylock basically is asking if we keep the courts
and the present system, how do we make this system sound.
Mr. McKittrick replied, it is important to keep the court.
As Mr. Luck has indicated, if a worker falls and injures
himself on the job, and there is a dispute on whether

this employee was hurt on the job, the facts are applied to
existing law and the judge makes a determination within the
perimeter of the judical forum. Regardless of what is done,
the impartial forum, due process, is important to the integ-
rity of the system.

Mr. Pat McKittrick stated if there is a question of reform and
modification of benefit levels, then there would be a debate
whether the permanent or partial structure is too high, too
low or whether it addresses the aggravation of a preexisting
injury. Mr. McKittrick suggests all of the issues be debated
on their merits in one or both of the bills. He feels the
Workers Compensation judge is an important forum for the

claim when it gets to the dispute level and is heard by the
court. Senator Lynch explained that both bills will address
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some reduction in benefits at the hearing February 14, 1987.

Mr. Bernard J. Everett, an attorney representing claimants of
Workers' Compensation cases, and has served on the Governor's
Advisory Council, gave testimony for the Overview Hearing. A
copy of his testimony is attached as Exhibit 2. Mr. Everett
stated as a result of the debate of the council, the benefits
were reduced for the injured worker in every area. The Advisory
Council's bill is a compromise of 19 people representing every
area of industry, such as labor, employers, private insurers,
self-insurers, claimant's attorneys, and defense attorneys.
The result of this council is reform for the Workers' Compen-
sation Division. This bill would save employers money. Mr.
Everett stated the Division's bill is extremely lengthy and
complex and is totally one sided. The Division's bill vests
within the division extreme power and creates a conflict of
interest. Mr. Everett addressed a question Senator Thayer
had asked during the Governor's Advisory Council as to why a
hearings process that worked in 48 states could not work in
the state of Montana. Mr. Everett stated they exist in other
states but in a 1974 audit of this process, the dual role of
the administrator of the Workers' Compemsation Division exists
only in Montana. The dual role is one of the primary reasons
Montana has a Workers' Compensation Court. Mr. Everett stated
Montana has a good system and the costs can be reduced; it
can be made more affordable for employers. While meeting with
the Governor's Council, the Governor addressed the council
and stated there were two things the council must keep in
mind. The recommendations must be cost effective and people
sensitive. Mr. Everett said the Workers' Compensation Act
is for the benefit of the injured worker and in exchange for
that the employer and insurer get limited liability. There
is an exclusive remedy under the Workers' Compensation Act
that if a worker is injured he may not sue the employer for the #
employer's negligence. There is also a change of definition %
of injury in the Division's bill and they are excluding from
hat definition certain injuries that occur at the work place.
\/ﬁr. Everett said if certain injuries are excluded under the
definition of injury in the Workers' Compensation Act, the
employer will be subjected to common law. There is a safe
place to work statute, and these create common law liabilities.
The Division's proposal is so one sided it forgets it is opening
the door to extreme exposure to employers and insurers in this
state. The goal of an injured employee is to return to work.
If you deprive the injured employee the ability to meet the
necessities of life, to have income while being rehabilitated,
then the system is just throwing away the injured worker. As .
a result, we will be back in several years to redo this bill. ﬁ
Mr. Everett urged the committee to consider the compromise package
which has fine tuned the Workers' Compensation Act.
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Senator Lynch asked about an agreement members of the Council
have mentioned.

Mr. Everett replied the council decided in order to make
progress and substantially reform, each member would have

to throw away their individual self-interest and compromise
certain areas. As an attorney representing claimants, Mr.
Everett said he knew every compromise made would hurt the
injured worker. There was a compromise on temporary total
impairment benefits. They took away the first six days as
compensable. On permanent partial impairment benefits, they
removed the maximum number of weeks from 500 to 325 weeks.

On death benefits for the widow and children from lifetime
benefits to a maximum of 500 weeks. Mr. Everett stated he
compromised many things he knew would hurt the injured worker,
but he did it on the basis others would also be compromising
things they held dear. Everyone can live with the Advisory
Council's bill. It is cost conscious, remains people sensitive
and is a fully debated and argued proposal.

Senator Gage asked Mr. Everett if the compromises were among
the representatives who were on the Council or were these
compromises from the various interested parties. Mr. Everett
replied his understanding was the vote for the compromise was
the individuals voted by the representation of his organization.
Mr. Everett stated all involved parties compromised and to do
that they had to throw away self-interests and do what was best
for the system. Senator Gage asked Mr. Everett if speaking for
the group he represents, did the compromises come through
discussions and input from his organization. Mr. Everett
replied the compromises came from him and he told his organiza-
tion he had made those compromises. Senator Gage asked if

they agreed with his compromises. Mr. Everett replied the
organization does not agree with his compromises.

Senator Manning asked Mr. Everett to explain the effect the
Workers' Compensation Division proposed wage loss system will
have on the injured worker. Mr. Everett replied the wage loss
system, as proposed by the Division, is a proposal presented

to the Advisory Council and which was debated. Prior to
debating this subject a representative from the American
Insurance Association, Mr. Bill Molman, spoke to the Council
about acts in other states with a wage loss system. Mr. Molman
warned Montana against adopting such a system if the economic
conditions were on a downturn. Under the wage loss system
being proposed, each claimant who suffers an injury will have

a minimum of 10 years benefits for permanent partial disability.
The case will have to be adjusted every other week and the
administrative costs will be tremendous. For the injured
worker when the wage loss proposal is combined there will be
settlement of cases. The word settlement is stricken from

the Workers' Compensation Act. This will mean no case can be
closed, no file can be resolved, and the paper work will be
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tremendous over the 500 weeks. Under the present system

there are lump sum settlements and compromise settlements

used in order to get the injured worker back into the work
force. The wage loss system is not an actual wage loss. No
one gets compensated under our system or under the Division's
proposal for the actual loss of wage the injured worker
suffers. Prior to the injury the individual is usually
spending the income he is making. He is incurring debts based
upon that income. When an injury occurs he receives a maximum
of 66 2/3% of his wage subject to a maximum of the state's
average weekly wage, which in many cases is less than the wage
of the injured worker. The injured worker then does not have
the ability to pay his debts and goes deeper in debt. If the
injured worker is able to compromise the case, then the insurance
company saves money and the injured worker receives a lump

sum to pay off the debts. This would then allow the injured
worker to get back into the labor force and get back on stable
financial ground. The restriction in the Division's bill will
create problems for businesses because there will be much bad
debt. There was a debate on lump sums and the result was lump
suns were found to be essential to the injured worker and for

the insurer to save money. Under the Division's proposal, no
case will be resolved. Senator Manning asked Mr. Everett in

the event the Division's bill was to pass, would there be a need
for more personnel to process the claims. Mr. Everett replied
yes, this would be a boon to a bureaucracy that has ever ex1sted.wﬁ
in this state.

Senator Haffey stated when Senator Thayer made his presenta-
tion he suggested because of the size of the unfunded liability
everyone seems to think a problem exists separate from the
problem and set of solutions we are going to address through
one of the two bills, or through a combination of the bills
to be heard on February 14, 1987. The bills are going to
address the system and adjustments needed for the future.
Senator Haffey said he thought he heard Senator Thayer state
the Council, in its support for the proposed solutions, might
not have been a unanimous vote had they known the unfunded
liability was so large. Senator Haffey asked Mr. Everett if
he agreed with this statement.

T B

Mr. Everett replied he could not speak for the other members, i
but the figure $80 million for the unfunded liability was brought
before the Council as speculation and that is why they requested
the audit long before the compromise was reached. The Council o
knew the state fund was in terrible financial shape.

Senator Haffey referred to testimony of Mr. McKittrick and .
Mr. Luck and said the amount of the unfunded liability would not ﬁ
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cause him to change his opinion if he thought they had reached
a set of solutions that addressed the statutes and the system
for the future. Senator Haffey asked Mr. Everett if the

level of the unfunded liability would affect his decision. Mr.
Everett replied no, it would not.

Senator Thayer reminded Mr. Everett in the new language, in the
case of a deceased worker, the widow and children up to age

22 can receive benefits. He said this is a new benefit to

the workers of this state. Mr. Everett stated it is after the
reduction has occurred that the benefits expand. In the death
benefit, the life time benefit for the widow was reduced and
because of that, other benefits were added.

Senator Blaylock asked Mr. Everett if we were to adopt the
Advisory Bill, are you convinced the Workers' Compensation
Fund and the system would become whole. Mr. Everett replied

he is convinced this bill will result in substantial premium
savings. If the question is, *is the system going to be made
whole because the $100 million unfunded liability will be paid
back, then the answer would be no. The 20% reduction in
premiums could be used by keeping the premium at the present
rate. The fund can be made whole by the Advisory Council's
bill if, from today forward, employers will receive relief from
high premiums and benefits be brought into line in a reasonable
manner. Senator Blaylock asked Mr. Everett if the Advisory
Council's Bill was accepted, would the unfunded liability

begin to decrease. Mr. Everett replied yes, if the premium
rate remains at the present rate and the cost is reduced by 20%.

Senator Thayer asked Mr. Everett how he would propose to keep
businesses in Montana that are threatening to leave because

of the uncompetitive nature of the Workers' Compensation rates.
Mr. Everett replied that was an issue he thought about with
great concern and the members knew there had to be a substantial
reduction of costs in order to make employers able to afford
Workers' Compensation. That is why there was a dramatic
reduction in benefits to the injured worker.

Mr. George Wood, Executive Secretary of the Montana Self-
Insurers Association and a member of the Governor's Advisory
Council said he has adjusted claims in Montana for over 35 years.
In testimony today regarding the merits of the various bills,
Mr. Woods feels there is one thing being overlooked, and that

is that the cost of Workers' Compensation has become prohibitive
for all employers. When Workers' Compensation benefits, which
are mandated by law, become high, the employer has to mix and
match his cost. High Workers' Compensation premiums lead to
less employment. This state has always been known as one that
exported its educated youth; now we are also exporting jobs.
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Mr. Woods said the employer and employee need a drastic re-
vision in Workers' Compensation benefits which will be
reflected in cost. This will lead to a financially sound
system.

Judge Timothy J. Reardon, Workers' Compensation Court Judge,
gave testimony reflecting the Workers' Compensation Court's
activity and involvement in the system. A copy of his
testimony is attached as Exhibit 3.

Senator Lynch asked Judge Reardon how long he has been

the Workers' Compensation Court Judge. Judge Reardon replied
he was appointed in August, 1981. Senator Lynch asked if
there had been an explosion of litigation since he has been
judge. Judge Reardon replied numerically there is no guestion
that petitions for hearings to decide disputes have increased.
The key figures are how many cases go to trail and how many
cases have to be decided. There is a high percentage of
increasing number of requests .for hearing. The number of
actual cases that go through to trial has remained relatively
flat. Judge Reardon said for fiscal year 1983 to date, the
percentage of cases that go to trial as_a percent of petitions
filed, has actually been decreasing. In fiscal year 1983,
there were 405 petitions and 121 trials, which is 30%. In
fiscal year 1986 there were 571 petitions and 112 trials,
which is 20%. Thus, the number of trials is staying constant
and the number of hearings is going up. The only way an
attorney or unrepresented claimant can accomplish anything is
by £iling a petition. Judge Reardon explained that from July
1, 1986 to December 31, 1986, there were 430 petitions for
hearing. 15% went to trial and the rest of the cases are
being settled. He said the pretrial conferences of attorneys
representing claimants cannot get answers to questions from
the claims personnel of the State Fund. This is the reason
petitions are filed. It will guarantee someone will represent
the insurance company at the pretrial conference. Judge
Reardon stated there are a number of claimant attorneys who
believe the court system is a better system. The State Fund
case load has gotten unmanageable in terms of their claims
people and that is the reason the number of hearings has risen.
It is not necessarily an increase in court activity on deciding
disputes under question of benefits.

Senator Lynch asked Judge Reardon if the Workers' Compensation
Court was eliminated, would a worker who was injured prior to
the elimination of the Court still have the right to the Court
that was in existance when he was injured, or would he go to
the new system. Judge Reardon replied that as he understands
the Division's bill, there is a period of transition from July
1 to December 31 for the Workers' Compensation Judge and Clerk
to continue working on cases tried prior to July 1. Any issues
requested after July 1 would go to the new hearings agency.
Judge Reardon said his term will end June 30, 1987 if this
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legislation does not pass. If legislation does pass, he is
not committed to stay beyond July 1, 1987.

Senator Gage asked Judge Reardon if he had a comparison of
percentages of employers covered by each of the three plans.
Judge Reardon furnished the committee with a number of
petitions for hearing, broken down by plan. See Exhibit 4.

Senator Thayer asked Judge Reardon if the system were being
administered on the basis of clear concise law, which anyone
could read and understand, would this not eliminate lawyer
involvement and would we not then be administering a law
based on the law itself. Judge Reardon stated individuals
will tell you the law is clear, but each individual will have
a different interpretation. He said words in any statute
will lead to controversy and the controversy will come when
someone makes a decision to deny a claim. It could be clear
to that adjustor that this claim is not compensable. If the
claimant believes the claim is compensable, the claimant will
probably seek legal advice. This leads to the adjudication
process. Judge Reardon agrees that a nice clear concise law
is great; however, they are hard to achieve and someone has
to interpret the statute. Senator Thayer stated the state of
Montana may need to start over with something new instead of
tampering with the o0ld law. Judge Reardon said he does not
disagree some change is needed, and it should be made in the
interest of reducing costs. He said if all previous case law
that is in the books was stopped, some time down the road
someone will challenge a decision and then another set of
case law will be built.

Mr. Gary Blewett, former Director of Workers' Compensation
Division, stated 2 years ago he prepared a report for Governor
Schwinden which expressed his concern about the Workers'
Compensation system case laods, and the unpredictability in

the system as far as being able to understand how much of a
liability the state of Montana had. 1In that report he
recommended to the Governor that an Advisory Council be formed
to evaluate the system. At the time he prepared the report

for the Governor he had no idea of the extent of the unfunded
liability. He said in any insurance program there will be some
lag in the predicted liability. Mr. Blewett stated he could
see the claims case load starting to get beyond the ability

of the staff of examiners to reasonably cope with. The
Governor appointed the Council and they have come up with the
recommendations of the Council's bill. Senator Lynch asked

Mr. Blewett if he agreed a state fund should be statutorily
separated from the Division. Mr. Blewett replied he did not
particularly agree they should be separated, but he did agree
it was one solution. Senator Lynch asked Mr. Blewett if

there would be advantages to separating the State Fund from the
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Division. Mr. Blewett replied the only advantage he could
see would be there would be two separate operations; one
would be a regulatory function part of the Division, and. the
other would be an insurance function and there may not be
the same two individuals involved with regulation and
insurance.

Senator Haffey asked Mr. Blewett if more separation or less
separation is best. Mr. Blewett stated further separations
would put the Court in one department and the current Division
in another department. Someone will have to deal with these
decisions. Mr. Blewett's personal opinion is the Division's
structure with the Insurance Compensation Fund and the reg-
ulatory function in it is a good system.

Senator Thayer asked Mr. Blewett if he thought the unfunded
liability was $5 -10 million two years ago and it grew to the
present unfunded liability of $100 million because there was
not enough money to file claims. Mr. Blewett replied no, he
did not believe that is the entire case. He said the lack of
staff to process claims creates delays and more court petitions.
The growth in cases that had to be managed was unpredictable
because of the law changing daily. Mr. Blewett stated the
law was changing daily through Court opinions and Court deci-
sions that interpreted law in ways they had not anticipated
at the time premiums were set.

Mr. Gene Huntington, former Commissioner of Labor, and
representing the Governor's Office, stated there was some
speculation for the motive of proposing the Division's bill
and he proposed it not because of concern of the Workers'
Compensation Court judge, but that it happened at a time when
they learned the unfunded liability had increased from

$29 million to $81 million. Mr. Huntington stated the
proposed reform will not guarantee a solvent fund. The
Division's bill is proposing an independent board which would
be in a different Division.

Mr. Huntington stated the Court has been viewed as being very
basic to the system, and Montana is a very unique situation.
What has been characterized as multi-level bureaucracy, is in
fact the administrative process used to provide due process

to citizens for human rights. The first level of resolving a
dispute is to go into court. It has contributed to the level
of litigation and leaves the state in a situation where it is
hard for anyone to predict what can happen given the amount of
the litigation.

Senator Haffey stated the court is neither the problem or
the solution, but it is an issue. Senator Haffey stated he
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had difficulty understanding how a proposal to get rid of the
Court upon learning of the unfunded liability of $80 -$100
million was a turning point in Mr. Huntington's decision.
Senator Haffey said we have heard from representatives of
employers and insurance companies who understand the system
and an attorney who works for claimants. This gives two diff-
erent sides to the issue. Employers, insurance companies,
claimants, and self-insurer's representativesall find the
court to be an appropriate instrument in the system. Senator
Haffey explained he was having trouble understanding why, with
all of the support for the court, would Mr. Huntington

suggest it was appropriate to remove the court from the

system when learning of the unfunded $80 million. Mr.
Huntington replied his evaluation is they have a much higher
level of litigation in Montana; our law is tested daily.

He explained there is a situation that allows people to take
the first level of dispute into court. People are represented
by attorneys, and the attorneys doing their job, are going

to look for new construction of the law and conflicts of the
law. Therefore, the law will constantly be tested. This will
all lead to a volatile situation where it will be hard to
predict what the law will be a year from now. Mr. Huntington
feels this will be the situation the state of Montana will
face if reforms are passed this session.

Mr. Bob Robinson, Administrator of the Workers' Compensation
Division provided a notebook with information for each
committee member. (See Exhibit 5) Mr. Robinson stated

there will be no way to recover the unfunded liability through
premium increases; that would have to come from alternate
sources. He said there is an outline of the bill being
presented at the hearing on February 14, 1987, in the notebook.

Senator Thayer asked Mr. Robinson to furnish the committee
with figures on what the trend has been with involvement

from attorneys and what their fees are that are being paid by
the Department of Labor. Mr. Robinson replied he should be
able to get this information although he will not be able

to get the amount of attorney fees paid by claimant. That is
a private relationship between the claimant and attorney after
the settlement has occurred.

ADJOURNMENT: There being no further business to come before
the committee, the hearing adjourned at 3:10 p.m.

OO o b

SENATO UOHN "J. D."“LYNCH Chairman

jr



LABOR AND EMPLOYMENT RELATIONS

ROLL CALL

50th LEGISLATIVE SESSION -- 1987

COMMITTEE

Dategﬂl%/&/??7

NAME PRESENT ABSENT EXCUSED
John "J.D." Lynch
Chairman X

Gene Thayer
Vice Chairman

Richard Manning

Thomas Keating

Chet Blaylock

Delwyn Gage

Jack Haffey

Jack Galt

Each day attach to minutes.



pate__ (( \53[;* / é)// / C/f 7

COMMITTEE ON %ﬂﬂ’L
éUCM/Qde / (ﬁm/oz/wa/&% CQ e tea e

' ( VISITORS' 'REGISTER "
- Check OH!T
NAME REPRESENTING BILL # “Support]oppq
R Evemcd] self
[512141 ALUd&f ca/ L,

Moo s [ Vs /ﬁmaw e §
W Z Ko dle | graf /JWDM

/Y)’/jr/ Z)M;[ // sedd j

= le:’ e r\yf/&%u .

T, ¢ @y - ' |

i

]

@‘p 7”/\&/1l cu{ o Ao ce Do /f H, 7 -
(g Z/W/ Ao 92 s

(Pleace leave prepared statement with Secretarv)



- DATE_ A /e i 27
| COMMITTEE ON ’\/ /s
- /
P VISITORS' REGISTER
-..' /) NAME REPRESENTING BILL # "gug;git 82;058
oo pll YL/ 0’% S Qaere oo bl
ﬁ/{lm u//%'ﬁ{/( VV) /q" ,be_,
@ns 5/2-'\/*'1) oo F/5 | o~
%Jﬂ/ A e LS O
// G£LAJ 7(/éaﬁthV\ /V? 'VCZﬁbvux 4Z£4£d£44ﬁ4 ;3 ﬁﬂ_ e
/?{’/ ez / / ‘//)/juw% /D
/(?;/(Aj ,):éij/ L e 7=
bé{t > Tgh =S DEL— 305

selptles,,

X A :
‘S‘éf'r; KLZ—(//:{éc-—raM

Aot
o< /o

A 5o

/’\, (//1[-\4\/('/ (_?.r/‘ (/:»7/'\/»\_“'//(*

ﬁk)f%‘\:‘ LA
/

f

(Please leave prepared statement with Secretary)



ROLL CALL VOTE

SENATE COMMITTEE LABOR _AND EMPLQYMENT RELATIONS

\
/) . : / ' A
Date \",J///; 0, 1997 Bill No. /5 %/ Time / 70 ..
NAME YES NO
John "J.D." Lynch, Chairman X/
Gene Thayer, Vice Chairman X
Richard Manning /(
Thomas Keating X
Chet Blaylock . X
Delwyn Gage X’
Jack Haffey < K
Jack Galt Y
' A
Julie Rademacher John "J.D." Lynch
Secretary Chairman
Motion: <D0 Q0



To: Senate Labor and Employment Relations Committee
From: Pat McKittrick

Date: February 10, 1987

Dear Senator Lynch and Members of the Committee:

I am appearing here today as a private citizen and as a
lawyer who is proud to belong to the legal profession. I had
the privilege of serving as Chairman of the House Labor and
Employment Relations Committee during the 1973 and 1974
Legislative Sessions and had the high honor of being the Speaker
of the House in 1975.

It is my understanding that soon you will be debating a
bill, which in part, would abolish the Workers' Compensation
Court. I urge you to reject such an attempt.

Prior to 1973, there was intrigue and there were abuses
and corruption centering the Workers' Compensation Division.
The Workers' Compenstion administrator, serving more than one
interest, possessed awesome powers in the administration of
the programs under his control, being responsible for the
solvency of the State Fund, and in the adjudication of disputed
claims. If an injured worker did not receive his legitimate
benefits from the Administrator, he then could appeal the
Administrator's ruling to that same Administrator to determine
what was due and owing. Then if he did not like the decision,
he could appeal to the District Court and then to the Montana
Supreme Court. All of this cost time and money to an injured

worker who was in the least position to hire an attorney and

SENATE LABOR & EMPLOYMENT

go through the procedures required.
EXHIBITNO L ——



In 1973, I sponsored legislation to strip from the
Administrator the quasi-judicial powers he possessed in
adjudicating disputed claims. This and other legislation
became the focal point for the Legislative Select Committee
on Workers' Compensation, which studied the area of Workers'
Compensation reform between 1974 and 1975 and which produced
House Bill 100. I was the chief sponsor of HB 100 in the 1975
Legislative Session.

The editorial in the Great Falls Tribune, dated January
18, 1975 read in part:

"Most of the gross abuses in the Workers'
Compensation cases and the worst governmental
scandal in the State in decades would have
been prevented if a special Judge had been in
charge of the compensation hearings rather
than the Administrator." (Attached hereto is
a copy of the Great Falls Tribune editorial.)

House Bill 100 became law. It created the Office of
the Workers' Compensation Judge and it provided a desperately
needed check and balance in the system. The establishment of
the Workers' Compensation Court restored public confidence to
this system.

The law provides that the Workers' Compensation Judge is
vested with the powers, the responsibilities and the obligations
of impartiality just as every District Court Judge is vested
with these powers, It provides that the Judge devote all his
time to the position of Judge and that the judicial office be
separate and distinct from the Workers' Compensation Adminis-

tration. The Court assures not only impartiality, but fairness

and proper consideration be given to all disputed Workers'
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right to appeal directly to the Montana Supreme Court rather than
have to appeal first to the District Court and then to the Supreme
Court. Importantly, a Judge is not part of the bureaucracy or the
administration in power and is not subject to the pressures attendant
thereto.

We have had two (2) distinguished Montanans serve as Workers'
Compensation Judges. The Honorable William Hunt, now a Justice
on the Montana Supreme Court, was the first Judge; and the
Honorable Timothy Reardon is currently serving as the Workers'
Compensation Judge.

The Court has served the people of the State of Montana well.
It has been a forum for the injured worker who has had need of
legal redress from actions or inactions at the hands of an

-
insurance carrier who handles the c¢laim. The injured worker now
can be represented by an attorney who advocates his case before an
impartial judge, and if he is successful, his attorney fees are
paid by the insurance carrier who has wrongfully denied him his
benefits in the first instance. On the other hand, the insurance
carrier can also present its case to the impartial judge. The
insurance carrier still has the right to be represented by its
battery of attorneys, its experts, its adjusters.

What could be a more fair way to resclve the dispute? Could
this be the reason attempts are made to abolish the Court? Who is it
that does not want the judicial proceeding to be carried out according
to law in a fair and impartial manner? Who is it that would argue that
an injured worker should be deprived of the judicial process

established? Certainly not the injured worker, who, for once, has

his day in Court and has his case fairly tried b§EWME£A%Br&£MBUWM§%%.
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I would respectfully request that when you deliberate on
this and other issues that affect fundamental rights of the
people of Montana, you do so within the quiet consciousness
of your souls. Please do not be caught up in the frenzy and
emotionalism of the moment. I would urge you to reflect upon
the sanctity of the judicial system and the important role the
Court plays in protecting all of our rights. 1If access to the
Court is taken away in this area of the law, where next will the
people of Montana be precluded from having access to the judicial
process in the addressing of grievances or wrongs? I would ask
you not to discard the Workers' Compensation Court and, in doing

so, place the rights of injured workers"in jeopardy. I would ask

you to clearly and emphatically state that these rights and access
L

to the Court are not for sale.

Thank you.
D. Patrick McKittvick
DPM:ac
cc: House Business and Labor Committee
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.-1t’s encouraging to note that both
Democratic and Republican
leaders of the Montana House of
_.Representatives are sponsoring a
bill designed to help reform the

~ Workmen's Compensation system.

The bill calls for the- governor (o
appoint an independent workmen’s
compensation -judge t0_have the

Since_the majority and minorit
leader\a\uuhc House are sponsor):
ing the bill, it 'should sail easily
through the House and also receive
favorable attention in the Senate.

Speaker Pat McKittrick, D-Great
Falls, explained that the bill
resulted from an interim legisla-
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The judge appointed to preside n
comperi> %on
cas¢s would have the same
qualifications as a district court
judge and receive the same salary
of $25,000 a year.

The bill provides for appeals from
the spectal judge's decisions to be
taken directly to the Montana
Supreme Court. .
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the administrator.
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allowed to inspect the workmen's
compensation records.
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Amernican economy s in deep troybie. The
price of ol 1y shaking the internationa)
financial structure. Future world supplies
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between the United States and the Soviet
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CHANGES IN THE WORKERS' COMPENSATION ACT--
RELIEF FOR EMPLOYERS OR RETRIBUTION FROM INJURED WORKERS?

INTRODUCTION

The State Compensationllnsurgnce Fund has a deficit
of over $100 million. Premiums charged employers for Workers'
Compensatién co?erage are too high and continue to rise.

The private insurance carriers cannot compete with the

State Compensation Insurance Fund. Injured workers are
waiting up to ninety days to receive their first hi-weekly
check. Injured workers have to rétain attorneys because

of Division rules and requlations that make it absolutely-
impossible for the injured workers to get his benefits.
Medical bills are not being paid on a ;imely hasis. The
State Compensation Fund bas approximately 70% of the Workers'
Compensation business énd is severely understaffed. A
typical claims examiner handles up to 750 cases at one

time. These are real problems nct myths.
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The Division of Workers' Compensation and the Department
of Labor and Industry have engaged an all out campaign
focusing on myths. One myth is that there is a litigation
explosion in the Workers' Compensation Court. This is
simply not true. The Workers' Compensation Court caseload
has remained relatively constant over the past several

years.

Another myth being.pursued by the Di;ision is that_
recent Court decision have caused thé deficit problem.
There have been no cases decided by the Workers' Compensation
Court that could have possibly caused an $80 - $100 million

dollar deficit since the legislature last met.

In January 1985 a Workers' Compensation Advisory
Council composed of 20 individuals appointed by the Governor
to study the Workers' Compensation Act and recommend legislative
changes to this legislature convened. This 20 member council

composed of representatives of the insurance industry,
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employers, labor, the medical profession, private and state
rehabilitation and defense and claimants ' attorneys discussed,
debated, argued and compromised over the next 18 months.

In June 1986 the council presented to the Governor a comprehensive
report for revision of the Workers' Compensation Act that

was both cost conscious and people'sehsitive. Nineteen

of the twenty members signed the report. The only member

not to sign the report was the Division of Workers' Compensation

representative.

Representatives of labor, claimants' attorneys,
and all those who have a special interest in maintaining
the present system reluctantly agreed to the package in
order to allow for a substantial reduction in premiums

and give relief to the employers of Montana.

The Division of Workers' Compensation and the Department
of Labor and Industry embarked on a private campaign.

They went behind the backs of the Advisory Council and
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secured Governor Schwinden's approval to destroy the rights
of the injured worker. Almost every member of the legislature
has been lobbied by Mr. Robinson and Mr. Huntington to

accept their proposal without amendment.

UNFORTUNATELY FOR EMPLOYERS AND THE INJURED WORKERS
THE DIVISION'S PROPOSAL IS NOT FAIR, IT IS NOT RIGHT; 1T
WILL NOT WORK, IT WILL COST MORE TO ADMINISTER AND IT WILL
CREATE SUCH A CONFLICT OF INTERESTS ?ETWEEN THE STATE COMPENSATION
INSURANCE FUND AND THE DIVISION OF WORKERS' COMPENSATION

THAT WILL DESTROY THE ACT. -

The following is a partial analysis of the Division's

bill:
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THE DIVISION'S BILL

THE WORKERS' COMPENSATION COURT

The Division's bill recocmmends that the Workers'

Compensation Court be replaced by Hearings Examiners,

a
three member Board of Industrial Insurance,

and the District
Courts. . :

A. REMOVAL OF COURT WILL RESULT IN A TREMENDOUS CONFLICT
OF INTERESTS.

4

The 1974 legislative council report and Division

Audit recommended the formation of Workers' Compensation
Court because of a conflict of interest bhetween the State
Compensation Insurance Fund and the Division.

The following is a direct guote from the report
entitled "I

Interim Study By The Select Committee On Workers'
Compensaticn":
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LC 0058 (Appendix C) which creates
the office of workmen's compensation
judge, will eradicate the present
conflict of interest inherent in the
administration of Plan III. Presently,
the administrator of the Division of
Workmen's Compensation has dual roles.
He is the administrator of the state
agency responsible for the administration
and enforcement of the state workmen's
compensation laws and he is also the
administrator of the state insurance
program. The inherent conflict occurs
since one person is responsible for
reviewing and adjudicating worker's
claims; and also for regulating-the
insurance (including the state fund)
and operating the state insurance
program, which pay those claims.

Moreover, the Legislative Audit report of June

30, 1974 provides as follows:

Accordingly, the administrator
presently has dual roles. He is

(1) administrator of the state agency
(the division) responsible for the
prompt and fair administration and
enforcement of the state workmen's
compensation laws, and (2) the
administrator and chief executive

of the state insurance program,
which in actuality is the largest
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single insurance company writing
workmen's compensation insurance
in the state. These two roles are
not compatible and result in a
conflict of interest.

* % %

Conseqguently, Montana is the only
state with the conflict of interest
circumstances.

The Division's proposal is an attempt to recreate
the inherent conflict of interest beqyeen the State Compensaticn
Insurance Fund and the Division of Workers' Compensaticn.
The administrator of the Division is obligated”is to administer
the State Compensation Insurance Fund in a business like
manner and also to fulfill his fiduciary obligation to
the injured workers who is the beneficiary of the Act.
This dual obligation creates a conflict of interest in

the performance of the administratcr's duties.

B. THE DIVISION'S PROPOSAL TO REMOVE THE COURT WILL COST
MORE THAN THE PRESENT SYSTE}HM.

The Division proposes to replace the Workers' Compensation

Court with Hearings Examiners, a three member Board of

SENATE LABOR & EMPLOYMENT
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Industrial Insurance, each paid an annual salary of 80%
of the Commissioner of Labor and Industry, and direct appeals
to the District Court of the State of Montana. The following
diagram is a flow chart of the procedure of the present

law compared to the procedure proposed by the Division:

PRESENT LAW DIVISION'S PROPOSAL

: {
Workers' Compensation i Department of Labor |

Court : Hearings Examiner
; '
I
DIRECT APPEAL APPEARL TO
N
Montana Supreme @ f Three Member Board !
Court : . of :

i : Industrial Insurance

APPEAL TO
N

District Court

]

APPEAL TO

W

Montana Suprene
Court
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It has been recently estimated that the Division's
oroposal will cost the state approximately $500,000 more
this biennium to replace the Workers' Compensation Court
with an Administrative process. This figure does not include
extra costs to District Courts to handle appeals that are
likely if the court is replaced. Division costs are already

a strain on county budgets.

Moreover, contrary to the intent set'forth in the
Division's bill of minimizing the necessity of resorting
to lawyers to obtain benefits this procedure will make
it absolutely essential that claimants retain attorneys
just to understand the procedure and appeal rights that

they may have.

C. REMCVAL OF THE WORKERS' COMPENSATION COURT WILL RESULT
IN TREMENDOUS DELAYS BOTH FOR THE INJURED WORKER AND
THE INSURANCE CARRIER.

The procedural delays that are inherent in the

Division's proposal will be tremendous. A claimant who
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after gecing through the Hearings Examiners, the three member
Board of Industrial Insurance and now who must appeal to

the District Court will wait years for a decision. The
insurer who may be justified in terminating benefits will
also be required to wait years hefore a case is finally
resolved. Such délays will defeat the purpose and intent

of the Workers' Compensation Act and cause frustration

to all those involved in the system.

MEDICAL IMPAIRMENT PROCEDURE

The Division has proposed in Section 35 of its
bill that it shall appoint impairment evaluators to render
impairment ratings. Neither the claimant's physician nor
the insurer's physician of choice will be allcwed to render
impairment ratings. This procedure is unfair, will ke
more costly than the present system and will resul: in

a conflict of interest in those cases in which the State

Compensation Insurance Fund is the insurer.

..



A. THE CLAIMANT'S PHYSICIAN IS IN THE BEST POSITION TO
DETERMINE THE EXTENT OF IMPAIRMENT THAT HIS PATIENT
HAS SUFFERED AS THE RESULT OF AN INDUSTRIAL INJURY.

The most commonly used procedure in the renderin

of an impairment rating is as follows:

The treating physician will make
the determination that the injured
worker is stable. The physician

is then asked to render an impairmenz
rating. The treating physician has
usually seen the injured worker
many times, has taken x-rays, has
prescribed medication and physical
therapy and in many cases has
performed surgery. If the insurer
disagrees with or questions the
degree of impairment as stated bv
the treating physician, it has

the right to have the c¢laimant
examined by a physician or mecdical
panel of its choice. In most cases
the treating physician's opinion

as to the degree of impairment is
accepted.

The Division proposes that a doctor unfamiliar
with the claimant and chosen by the Division will receive

the medical reports and records from the treating physician
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and then will render an impairment rating based upon his
or her own examination. This, of course, will result in
a tremendous delay, it will be more expensive because the
evaluating physician will be unfamiliar with the injured

claimant.

Under the Division's proposal if either side disagrees
with the opinion rendered by the Division's handpicked
physician, either party mafhrequest another évaluation
from another physician. However, onée that request is
made, a third physician is automatically consu4ted. Wheoever
requests the second opinion is responsible for paying for
that opinion. To the injured worker this expense cannot
be justified because he is in the least able position to
be able to afford to pay another physician for another

examination.



B. THE DIVISION'S PROPOSAL WILL RESULT IN A TREMENDOUS
CONFLIC?” OF INTEREST IN THOSE CASES IN WHICH THE STATE
COMPENSATION INSURANCE FUND IS THE INSURER.

The administrator of the Division of Workers' Com-
pensation is also the administrator of the State Compensation
Insurance Fund. The State Compensation Insurance Fund
is the largest Workers' Compensation insurer in the State
of Montana.- In most of the cases the Division will be
handpiéking physicians who will rendér impairment ratings
that will effect the liability of the State Compensation
Insurance Fund. ©Not only is this an apparent eonflict
of interests but is a real conflict of interest that cannot

be resolved under the Division's proposal.

Basic fairness and justice is essential in Workers'
Compensation. The injured worker is in the least able
position td afford an injury. In many cases his ability
to survive financially is dependent upon the benefits he

receives. An insurance carrier has exactly the opposite
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goal. Its goal is to pay the least amount of money that
is necessary. The Division's proposal is an insult to

the basic tenants of fairness and justice.

REHABILITATION PANELS

The Division proposes in Section 50 that it shall
designate and administer rehabilitation panels. The panels
will be composed of: | :

a. The insurer designated rehabilitation provider.

b. A representative from the Department of Labor

and Industry.

c. The representative from the Division who shall

chair the panel.

Once again, the authority being requested is unfair,
will be costly and will result in a tremendous conflict
of interest in those cases in which the State Compensation

Insurance Fund is the insurer.



A. THE PROPOSED REHABILITATION PANELS WILL RESULT IN A
TREMENDOIS CONFLICT OF INTEREST IN THOSE CASES IN WHICH
THE STATE COMPENSATION INSURANCE FUND IS THE INSURER.

As the largest Workers' Compensation insurer the
State Compensation Insurance Fund will have most reason
to use the rehabilitation panel procedure. In those cases
in which the State Compensation Insurance Fund is the insurer,
it will be able to designate the rehabilitation provider.
The second representative Will be from the Départment of
Labor and Industry and the third repéesentative and chair
of the panel will be a representative from the.Division
of Workers' Compensation. The claimant will have absolutely
no say in the rehabilitation that is selected for him.
Moreover, a nice safety valve for the State Fund has been
placed into the proposal in Section 52. That Section provides
that the Division-shall issue the initial order of determination
which can differ from the recommendation of the rehabilitation
panel. The administrator of the Workers' Compensation
Division is also the administrator of the State Compensation
Insurance Fund. This tremendous conflict of interest cannot

be resolved.
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B. THE DIVISION'S PROPOSAL FOR A REHABILITATION PANEL
IS UNFAIR TO THE INJURED WORKER.

In addition to the conflict of interest, the Divisiocn's
proposal is unfair to the injured worker. A big bother
attitude that will result in a decision of the best rehabilitation
course for an injured worker who can no longer return to
his former job which he may have held for many years will
be selected'by people other than the claimant. The proposal
leaves very little room for the claimant's involvement
in his future. A disabled carpenter who has worked at
his trade for 25 years could suddenly be required to become
rehabilitated as an LPN even though he has no interest,
desire or motivation to become an LPN. The examples are

many.

The injured worker must play a role in rehabilitation

if it is to be successful.

-16-
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PERMANENT PARTIAL DISABILITY BENEFITS-
A WAGE-LOSS SYSTEM

The Division's proposal takes the present law of
permanent partial disability and converts it to a wage-loss
system that will be based solely upon the difference in
wages that the injured worker earned at the time of his
injury and the wages the worker is qualified to earn in
the workers' job poocl subject to a maximum compensation
rate of one-half of the state's average weekly wage.

(Section 34.)

The wage—-loss system proposed by the Division does
not take into consideration inflation, the rate of pay
the injured worker's job will pay in the future, and a
spokesman for the insurance industry has stated that con-
version to the wage-loss system in a poor economy is extremely
dangerous. Moreover, the administrative cost of admin-

istrating such a wage-loss system is prohibitive.

—
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A. GIVEN MONTANA'S ECONOMY, THE WAGE-LOSS SYSTEM AS PROPOSED
IS EXTREMELY DANGERQUS.

William P. Molmen, Government Affairs of the American
Insurance Association, addressed the Workers' Compensation
Advisory Council and discussed a conversion to a wage-loss
system for permanent partial disability benefits. Mr.

Molmen as an insurance industry spokesman certainly does
not express.the opinions held by those representing claimants.

Nonetheless, Mr. Molmen stated that: ™

* * * (B)ut what you are doing

by creating a wage-loss system

is creating a much more expensive
system, unless you know more about
your workers, because there aren't
the dollars in your system. We
see in most states 85% of the
workers go back to work, but

that could be because we have
only looked at three or four
states. Montana with your
industry mix, and I don't know

if you have any economic

problems or not, but if you do,
going to a wage-loss system and
creating one in times of economic
down turn may be a mistake,
because all your case law is

going to be bad case law maybe.

T -18-



The reason a wage-loss system is so dangerous in
Montana is that there are not an abundancy of jobs that
allows the injured worker to return to a modified position
or after being rehabilitated to compete for jobs with those
who have not suffered an injury. A wage-loss system in
Montana because of its economic problems will result in
a higher percentage of injured workers being entitled to
the full amount of benefits for 500 weeks. The system
cannot afford to carry the financial load that such a system

will impose.

B. THE ADMINISTRATIVE EXPENSE OF ADMINISTERING A WAGE-
‘ LOSS SYSTEM WILL BE SUBSTANTIALLY MORE THAN THE PRESENT
SYSTEM.

Once again Mr. Molmen, a representative of the
insurance industry, admitted to the advisory Council that
the administration expenses in those state, specifically
Minnesota and Florida, that have adopted a wage-loss system
has increased in his estimate by two times what it was

before. The actual testimony is as follows:
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Mr. Everett: What is the cost
of administration expenses in
Minnesota and Florida, because
you said they beefed up their
administration? There have
obviously been some increases.
Mr. Molmen: I can only give
you a guess that it would be
twice. If you want that
information, vou had better

go to them because I don't
have those figures in my head.

The administration cost adop?ing a permanent partial
wage-loss system such as that propocsed by the Division
would be even more expensive. Under the DivisZ2on's proposal
every permanent partial disability case would be required
to be adjusted by a claims adjuster on a bi-weekly basis
for a total of 500 weeks or almost ten years. Every two
weeks a determination would have to be made for those injured
workers who have returned to work whether or not they are
making more or less at that time than they were at the
time of their injury. If they were making less during
that time period than they were at theAtime of the injury,
a second determination of how much less would have to be

made.

-20-
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There are now approximately 10,000 wage-loss injuries
in the State of Montana per year. Each one of these injuries
would be subject to a. permanent partial disahility wage-loss
determination. Complicating this matter is another Division's
proposal that no claims, other than disputed liability
claims, could ever be settled. As a matter of a fact,
the word settlement is stricken from the Act under the
Division's proposal.

What this means is administration costs would be
that after ten years under this system there weculd be approxi-
mately 100,000 open and active permanent partial disability
wage-loss claims that would have to be adjusted on a bi-
weekly basis. The administration cost of trying to keep

track of 100,000 claims is financially prohibitive.
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C. THE DIVISION'S PROPOSAL IS UNFAIR TO THE INJURED WORKER
WHO RETURNS TO WORK AND DOES INDEED SUFFER A PERMANENT
PARTIAL DISABILITY UNDER THE DIVISION'S PROPOSAL BECAUSE
THERE IS NO INFLATION FACTOR BUILD IN.

The Division's proposal for permanent partial disability
wage-loss is merely a analysis on a bi-weekly basis of
the difference between the wages the injured worker made
at the time of his injury and the wage that he is earning
now at his new job for a total of 500 weeks. There is

no inflation factor built in. An example of unfairness

is as follows:

Assume the injured worker is (;
injured on January 1, 1988
‘and is earning $10 per hour.
He has medical benefits, a
pension plan and is entitled
to a cost of living increase
under a collective bargaining
agreement on an annual basis.
The injury prevents him from
returning to his former
occupation. He becomes hired
at a job which pays $5 per
hour, has no medical plan

and no pension plan.

During the next 500 weeks

if he were still able to

- -22-



work at his former Jjob his
wage would increase. The
fact that he has lost the
opportunity for increased
wages as well as the value
of the benefits that he
would be entitled to if he
were able to continue in
his former occupation is
not factored into the wage
loss proposal submitted

by the Division.

Not only is this unfair to the injured worker but

the modification of the injured workér to return to any

form of work will be greatly lessened.

D.

THE FACT THAT A

PERMANENTLY PARTIALLY DISABLED WORKER

CANNOT SETTLE HIS CASE IS UNFAIR TO THE WORKXER AND

TO THE INSURERS.

It is well known that many injured workers do better

if they are able to get their cases behind them. Moreover,

in addition to the psychological benefits of resolving

a case, the injured worker can put the. proceeds of settle-

ment to beneficial uses that increases the success of his

ability to return to gainful emplovment.

-23-
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disability for the full 500 weeks would be entitled to
a maximum of $74,750. Under the Advisory Council's bill
that maximum amount would be reduced to $48,588 resulting

in a clear reduction of benefits and a substantial savings.

E. THE DIVISION'S PROPOSAL WOULD ACTUALLY COST MORE IN
ADMINISTRATION COSTS AND THE POTENTIAL PAYMENT OF
BENEFITS TO PERMANENTLY DISABLED INDUSTRIES. THE
ADVISORY COUNCIL'S PROPOSAL RESULTS IN A CLEAR AND
SUBSTANTIAL REDUCTION IN COSTS.

‘t

Under the Division's proposal all permanently partially
disabled workers would be entitled to a maximum benefit
of $74,750 if injured within the next four years. The
administration costs of administering the permanent partial
disability provisions of the Division's proposal would

increase tremendously.

The Advisory Council's proposal on the other hand

would reduce the maximum permanent partial disability benefit
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to $48,588 and the administration costs would actually

be less. Under the Advisory Council's proposal settlement
and closing of case files is considered to be a benefit

to the system. The emphasis is placed on getting the injured
worker back to work as soon as possible and as motivation

the injured worker is allowed to compromise and settle

his claim without governmental interference.

Under the Advisory Council's propésél the insurér
and the claimant are able to resolve.the case on a timely
basis to the benefit and best interest of all the parties.
The Divisicn's proposal is mired in administration costs,

creation of controversies and total unfairness. Furthermore,

it ignores the real impact an injury has to the worker.

LUMP SUM SETTLEMENTS AND AWARDS

Under the Division's proposal only these who are

permanent totally disabled would be entitled to a lump

-26-
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sum award. Even that is limited to a maximum of $20,000
after being discounted. The word settlement is stricken
from the Workers' Compensation Act under the Division's
proposal. Settlements are prohibited. thié will result
in the total inability to resolve a case and close a file.
Not only is this not in the best interests of the injured

worker, it is contrary to the best interests of insurers.

A. INSURERS MUST BE ABLE TO RESOLVE CLAIMS AND SETTLE
CASES. )

-
The settlement of Workers' Compensation cases not
only benefits the injured worker but also benefits the
insurer and reduces the administration costs of handling
the claims. One can imagine what the administration cost
of adjusting an increasing number of claims without ever
being able to settle those claims would cost the insurance
industry. The storage rooms and personnel alone would
not be cost effective. The more and the greater number

of cases that are active, the greater likelihood of a mistake
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or error being made. It is bad business practice to expect
an insurance industry to maintain the case locad that would

be required under the Division's proposal.

The major reason that the State Compensation Insurance
Fund has a deficit of at least $80 million and estimated
to be in excess of $100 million is the failure of the adminis-
tration to coperate that fund as a business. The political
decision to reduce premiums for certgin industries even
though past experience has resulted in a loss is bad business.

-

Attached as EXHIBIT A is a copy of the State Compensation ‘
Insurance Fund Class Code Experience as of December 31,
1984. .In that EXHIBIT for example in the fiscal year 1982-83
state asylums and hospitals were paving premiums at the
rate of $5.25 per $100. At that rate the State Compensation
Insurance Fund was experiencing a 15% loss. Yet, in fiscal
year 1983-84 the premium was reduced to $4.65. The result

of the reduction in the premium resulted in a 75% loss.
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That is poor business practice. The decision to reduce
the premium charge even though a loss was being suffered
at that premium level was a political decision and not

a business decision.

Workers' Compensation claims must be allowed to
he settled. If the insurer and the worker agree as to
the amount and form of payment, i.e. lump sum or bi-weekly,
the government should not interfere. 1In its proposal the
Division is asking for your authority to be all powerful.
There would be no settlements or lump sums unless the Division,

"in its discretion", approves such an agreement.

B. LUMP SUMS ACTUALLY BENEFIT THE INSURANCE CARRIER AND
THE INJURED WORKER.

An injured worker.who is suffering from financial
distress or desires to relocate to another area to seeX
employment opportunities or to finance a rehabilitation

plan of his own or engage in a business venture achieves
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the goal of the Workers' Compensation Act. That goal must

be to get that injured worker back to work as soon as possible.
In most cases lump sum settlements and awards are the only
vehicle to achieve that goal. Members from the Insurance
Commission who served on the Advisory Council recognized

the need and benefit of lump sum settlements and awards.

The Division of Workers' Compensation completely iqnofes
reality, the best interests of the injured worker, and

the best interests of the insurer in its guest for omnipotent

power of the Workers' Compensation system.

Long after the present administration is gone the
injured workers and inéurance’cérriérs will be around to
suffer the conseqguences of the Division's mistakes and
poor Jjudgment. The Division cannot be allowed to be more
politicized and be granted more power as a reward for its

incompetence in managing its own affairs.



C. THE $20,000 LUMP SUM LIMIT AFTER REDUCED TO PRESENT
VALUE IS A NUMBER THAT HAS NO REALISTIC BASIS.

In its proposal the Division sets a $20,000 limit
on lump sum awards in permanent total disability cases.
That number was picked out of the air and has no realistic
basis. If analyzed there is no rhyme or reason for that

number.

A worker who is entitled to wage-loss benefits
in excess of $74,000 under the Division's proposal and
who has existing debts in excess of $25,000 which if paid
would allow the injured worker to take a lower paying job
and still meet his obligations and the necessities cof life
would not be able to achieve that goal. Sﬁch a limit would
in many cases defeat the purposes and intent of the Workers'
Compensation Act. Moreover, even if an insurer agreed,
as they often do, that a lump sum payment of $25,000 or
$30,000 is necessary to get the injured worker back on
his feet and into the labor market, it would be impossible

under the Division's proposal.
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Lump sum payments and awards must be analyzed on
a case by case basis. The need of the injured worker and
the best interests of all the parties must be considered.
An artificial limit without room for growth or consideration
of the injured workers' real need is unfair to all parties,
contrary to the purpose and intent of the Act and will

actually result in a greater cost to the injured worker,

the insurer and society.

DEFINITION OF JOB POOL IS UNFAIR, UNWORXABLE
AND WILL DEFEAT THE PURPOSE AND INTENT OF THE
WORKERS' COMPENSATION ACT.

As a further insult to the injured worker the Division
proposes to adopt the definition of a job pool in Section
45 of its proposal. The Division's proposal sets forth
two Jjob pools: A. A local job pool and B. A state-wide
job pool. ' It further provides that lack of immediate job

openings is not to be considered.



A. THE LACK OF A REQUIREMENT THAT JOBS CONSTITUTING A
WORKERS' JOB POOL MUST EXIST IN SIGNIFICANT NUMBERS
IN ORDER TO PROVIDE THE INJURED WORKER WITH A REASON-
ABLE PROSPECT OF EMPLOYMENT IS UNFAIR, UNWORKABLE AND
WILL DEFEAT THE PURPOSE AND INTENT OF THE WORKERS'
COMPENSATION ACT.

The purpose and intent of the Workers' Compensation
Act is to provide benefits to the injured worker and to
enable that injured worker to return to work as soon as
possible. The Division's proposal to adopt a job pool
to be considered in determining whether or not the injured
worker has the opportunity to return to work with the provision
that the lack of immediate job openings must A;t be considered
will defeat the purpose and intent of the Act. The injured
worker must have a reasonable prospect c¢f finding regular
employment in his normal labor market. Jobs that he is
trained and qualified to perform must exist in significant
numbers in order to provide that injured worker with a
reasonable prospect of regular employment. Under the Division's
proposal the existence of one job within the boundaries

of the State of Montana as a circus train dispatcher,

SENATE LABOR & EMPLOYMENT
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an airport parking lot attendant or a floral arranger for
example will disqualify most injured workers form benefits
and will result in them having no reasonable prospect of
finding reqular employment. The Division's proposal is

so slick and deceitful that it will result in leaving injured
workers without the ability to pay for their necessities

of life or return to meaningful employment. If this is

how the administrator intends to fulfill his fiduciary
obligation to thé injured worker then the Ac£ should be
repealed. .

L4

B. THE DIVISION'S PROPOSAL TO DEFINE A JOB POOL WILL IGNORE
THE BEST INTERESTS OF THE PARTIES AND REALITY.

A 25 year old injured worker residing in Ekalaka
can and should under appropriate circumstances be reguired
to relocate to another area to find work. However, a 55
year old injured worker who has his life savings tied up
in his home, who may be caring for his parents, and whose

injuries have resulted in his inability to compete for
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jobs in his local economy should not be required to relocate
under most circumstances. The 55 year old injured worker
should not be required to move from Eureka to Bozeman or
Missoula to take a part-time minimum wage job at McDonalds
or some other business. Such a move would not be in his
best interests, does not result in meaningful employment
and actually increases the financial distress the injured
worker suffers.

Under the Division's proposal these matters cannot
.be considered. Reality and the devastating imract of such

real problems cannot be considered. THIS IS WRONG.

THE DIVISION'S PROPOSAL TO TERMINATE THE INJURED
WORKER'S ENTITLEMENT TO DISABILITY BENEFITS WHEN
HE BECOMES ELIGIBLE FOR SOCIAL SECURITY RETIREMENT
BENEFITS IS UNFAIR, WILL DEFEAT THE PURPOSE AND
INTENT OF THE WORKERS' COMPENSATION ACT AND
IS PROBABLY UNCONSTITUTIONAL.

The Division proposes in Section 38 that when a

claimant is eligible to receive Social Security Retirement

-



benefits he will be automatically considered to be retired
and will be entitled no future wage-loss benefits. The
injured worker does not have to be receiving Social Security
Retirement benefits for this provision to be enforced.

A 62 year old worker who has intended to work until age

65 or more will receive no wage-loss benefits under the
Division's proposal. Workers are eligible for Social Security
Retirement benefits at age 62. They do not have to take
Social Security Retirement but this provisioﬁ as written
will disqualify them for temporary total, permanent total

or permanent partial wage-loss benefits under %“he Division's
proposal. In effect, the Division is imposing upon injured

workers age 62 and above forced retirement.

A worker who because of his health, his motivation
and his financial circumstances desires to work past age
62, 65 or even 70 is thrown to the wolves under the Division's
proposal. Not only is this unfair to these individuals,

it is also prcbably unconstitutional.



GENERAL DISCUSSION

The remaining portions of the Division's proposal
that have not been addressed in this paper contain serious
defects and flaws that are unworkable. The Division's
proposal cannot be fixed. It is a proposal that is so
cne sided, so offensive to legitimate purposes and so>offensive
to the rights of the injured workers that it should be

discarded in total.

The Division's proposal is not cost effective,
will not achieve the purposes and intent of the 'orkers!'

Compensation Act and offends intelligence.

The Advisory Council's proposal is a carefully
thought out, debated and argued proposal. It is a compromise
reached among 19 members fepresenting employers, insurers,
labors, attorneys, the medical profession and legislatocrs.

It will result in definite and definable reduction in the
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cost of Workers' Compensation and yet will maintain and
preserve the purpose and intent of the Act. It 1s neither
one sided nor unrealistic. It will not create additional
problems nor will it result in a widening of the conflict
of interest problem that is inherent in the administraticn

of the State Compensation Insurance Fund.

Your careful consideration is deeply appreciated.

€spectfullyysubmitted,

BY:

~~—BERNARD J. "B#N" EVERETT
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Class

Cede kExperience as_of Dcecember 31,

' Comp. Meadical
Code Descriplion Rate Liability _Lliavility
0006 Farms & Drivers
1979-80 9 5.95 $1,804,000 $1,038,000
1980-81 5.95 2,456,000 1,225,000
1981-82 7.%0 3,742,000 1,230,000
1982-83 6.95 3,393,000 1,391,000
1983-84 7.70 2,855,000 1,324,000
2702 Logqging/Lumbering
1979-80 $20.90 $1.,548,000 $ 417,000
1580-41 18.85 1,875,000 508,000
#11981-82 19.85 2,988,000 555,000
C1L1982-83 19.55 2,440,000 505, GO0
1983-84 20.35 2,853,000 725,000
5190 Eleclrical Wiring
1979-80 $ 1.85 $ 331,000 $ 51,000
1930-81 1.85%5 228,000 73,000
1981-82 2.40 284,000 46,000
1982-83 2.55 51,000 39,000
1983-84 3.20 321,000 76,0C0
5403 Carponlry & O3l Rig Erecling & Dismantling
1979-80 $ 4.00 %1.,255,000 $ 268,0C0
1980-81 . .45 432,000 112,000
1981-82 7.85 816,000 235,000
1982-83 7.95 1,125,000 205,000
1983-84 8.75 721,000 244,000
7219 Trailer Tewing & Truckman
1979-80 $ 8.10 $ 044,000 ¢ 98,000
1980-81 7.00 472,000 117,000
1981-82 8.00 1,610,000 388,000
1982-83 8.5 680,000 137,000
1983-84 8.00 885,000 230,000

$2,713,000
3,003,000
4,043,000
4,0%3,C00
4,512,000

$1,904,000
2,142,000
1,952,000
2,251,C00
2,702,000

R4

240,000
226,CC0
274,000
308,000
454,000

627,000
703,000
705,000
725,000
830,000

©>

¢ 702,000

937,000
1,294,000
1,122,000
1,138,000

154°
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1984 (continucd)

¥

Comp. Medical Los
Code Description Rate Liability Liability Premium Rat .
7720 Policemen, Detectives & Patrol Agencies
1979-80 $ 2.35 $ 428,000 $ 128,000 $ 577,000 9.
1980-81 2.10 624,000 139,000 £48,000 13°¢
1981-82 2.60 376,C00 140, 000 757,000 G:
1982--83 2.40 456,000 140,000 780,000 7¢
1983-84 2.15 334,000 149,000 711,000 6.
8743 Municipal/Stale Professional or Administrative
1979-80 $ .05 $ 605,000 $ 334,000 $¢ 381,000 24
1980-81 - .65 79,000 60,000 392,000 3¢
1981-82 1.00 05,000 19,000 6C4,000 1
1982-33 1.00 184,000 74,000 673,000 3¢
1983-84 .80 114,0CG 41,000 560,C00 2¢
8834 Statc Asvlium/Hospitals, etc. .
1979-80Q $ 2.60 $¢ 214,000 3 55,000 $ 243,000 110
1980-81 3.30 670,000 172,000 593000 g
1981-82 5.50 669,000 170,000 991,000 :
X 982-83 5.25 1,014,000 253,CC0 1,102,0C0 11
L1983—84 4.65 1,422,000 294,000 981,000 17¢
9079 Restaurant, Bar, Household
1979-80 - % 1.90 $ 454,000 $ 152,000 $ 684,000 &¢
1980-81 1.95 724,000 338,000 847,000 12°
1981-82 2.15 1,125,000 420,000 1,046,000 14
1982-83 2.10 671,000 384,000 ,115,000 cH
1983-84 2.30 1,093,000 466,000 1,280,000 12:
9420 Municipal/Silate/all olhers Emplovees
1979-80 3% 4.15 $1,187,000 $ 274,000 $1,218,000 12¢
1980-81 4.55 $ 851,000 381,000 1,407,0C0 &t
1981-82 4.95 951,000 266,000 1,676,00Q 7:
1582-83 4.85 1,181,000 318,000 1,634,000 S
1983--84 4.70 827,000 257,000 1,622,C00 67



STATL COMPENSATION INGURANCE FUND

Summary Totals — A1l Classes

(omil $000Q) '

Comn ., Medical Manual Loss
Fiscal Year Liability Liabalily Proemium
1975-80 $24,075 T 8,041 $27,542 Iy
1980-81 28,423 9,158 29,813 124
1981-82 31,050 9.334 33,801 11%
1982-83 31,707 10,0589 36,057 11
1983-84 32,005 10,413 39,170 1C¢

i

Active Classificalion Codes - 350
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5 SOUTH LAST CHANCE GULCH
PO. BOX 537

HELENA, MONTANA £9624-0537
(406) 4446540

Workers’ Compensation Court

TIMOTHY W. REARDON
JUDGE

February 10, 1987

Senator J. D. Lynch

Senate Labor & Employment Relations Committee
State Capitol, Room 325

Helena, MT 59101

Re: Workers' Compensation Legislature
Dear Senator Lynch:

I am grateful for the opportunity to appear before the
Senate Labor Committee on February 10, 1987. I will be most
happy to answer any questions regarding the Court and my views on
the various proposals in the Legislature regarding workers'
compensation. I have prepared some general written comments for
the committee which will be given to the Committee Secretary.

Additionally, I have prepared some statistics which reflect
the Court's activity and, involvement in the system considering
the workforce population, reported injuries and lost time
injuries. I hope this information will be helpful to the
committee.

Very trul ours,
1
/ W5 S
Timothy W. Reardon
Judge
TWR:11d
cc: Senator Haffey
Senator Blaylock
Senator Manning
Senator Thayer
Senator Gage quﬂ“ﬂ“
Senator Keating € LABOR g ¢
Senator Galt §aw‘r’ﬁ Ei/,,/’/”/‘
B ' /f 7:7»/



TO: Senator John Lynch

FROM: Timothy W. Reardon
Judge

COMMENTS ON WORKERS' COMPENSATION REFORM

INTRODUCTION

It is generally agreed by everyone involved in workers'
compensation (employees, employers and insurers) that legislative
reform is needed and perhaps overdue in Montana. I am convinced
that changes are needed to reduce the cost to employers. While I
do not believe injured workers are reaping financial windfalls at
the expense of their employers, the fact remains that the cost of
workers' compensation insurance, combined with other economic
factors such as property taxes, income taxes, depressed markets
for goods and federal policies, and relaxed safety standards
(OSHA), demand that this Legislature act. The urgency of reform
is compounded by the financial disaster hovering over the State's
largest compensation insurer, the State Fund. As is always the
case when the needs of people (claimants) have to be balanced
with available funds (premium dollars), solutions will be
difficult.

Recognizing the difficulty of this often emotional issue,
/Governor Schwinden appointed a 20 member Advisory Council in 1985
to study the matter and propose reforms for this session. Not
satisfied with the solutions proposed by the Advisory Council,
the Department of Labor in concert with its sibling, the Division
of Workers' Compensation, has proposed its own legislative
reform. Though the proposals of the Department include about 80
percent of the Advisory Council work product, the differences are
essentially the heart of the Act.

I agree that the only meaningful cost saving to employers
will come at the expense of benefits to workers. My comments are
directed at what I feel are significant problems with the
Department's proposals in two areas. First, benefits and
secondly, the system of resolving disputes. In my opinion, to
follow the Department proposal, though unquestionably well
motivated, will result in an Act that harms workers, saves no

money for employers and will increase operating costs for every
insurer.

BENEFITS

Over the last five or six years, the benefit payouts to
injured workers have increased and in some areas, such as
temporary total disability, the increase is significant. In
part, these increases can be traced to SHETSYGAS & iMSUNAENTY the
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Workers' Compensation Court and the Montana Supreme Court. The
principal decisions are in the area of rehabilitation and the
calculation of permanent partial disability benefits.

The first decisions came early in 1982, By 1984, the
Supreme Court had ruled that once a claimant had established that
he/she could not compete in a labor market particularized to the
individual claimant (those jobs for which he/she was eligible
given age, education, work history), total disability benefits
should be paid. Though somewhat unanticipated by insurers at the
time, the ruling has been accepted and in 1985 was essentially
codified by the legislature. Though this principle has increased
costs, it still leaves unanswered certain key questions which
this Legislature should address. Most importantly, some deter-
mination should be made as to how much retraining is required.
Should an insurer pay for retraining that maximizes an injured
worker's potential, or should a worker be retrained to compete in
a labor market commensurate with his/her pre-injury earnings (eg.
- should a worker who was earning $12/hr. when hurt, be entitled
to sufficient retraining to compete in a job market that pays
comparably) or is retraining to be the minimal amount required to
compete for any job that may exist in 'a job service listing?

Contrary to the position argued by the Division, the Court
decisions in this area merely reflect the State of the 1law.
Section 39-71-1001, MCA, which has been in existence since 1961
states:

39-71-1001. Referral of disabled
workers to department of social and rehabili-
tation services for vocational rehabilita-
tion.__ The division shall refer to the
department of social and rehabilitation
services workers who have become permanently
disabled as the result of injuries sustained
within the scope and course of employment by
an employer enrolled under the Workers'
Compensation Act and who, in the opinion of
the division, can be vocationally rehabil-
itated. The department of social and
rehabilitation services shall provide for the
vocational rehabilitation of the injured
workers under the provisions of Title 53,
chapter 7, parts 1 and 2.

While not every injured worker requires vocational rehabil-
itation, once the worker demonstrates that because of an injury
he no longer has a job market available to him, the Division must
provide rehabilitation services to the worker. The Court
decisions in this area have merely implemented the Statutes.
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In the area of permanent partial disability, there has
always been controversy and case law. 1In 1984, the Supreme Court

in Hafer v. Anaconda Aluminum, Mont. , 684 P.24 1114,
41 St. Rep. 1403 (1984) and McDanold v. B.N. Transport,
Mont. , 679 P.2d 1188, 41 St. Rep. 472 (1984) set out more

precisely than ever before, how injured workers and employers
should calculate partial disability amounts under the two
statutory criteria of Sections 39-71-703, MCA and 39-71-705,
through 708, MCA. Though originally thought to be innovative,
time has proven the decisions to simply be the last in a progres-
sion of cases in this area. Prior to McDanold and Hafer, the
calculation of partial benefits and 703 was oftentimes guesswork.
While the vagueness of those calculations prior to McDanold and
Hafer often promoted negotiation, the cases finally set out the
necessary evidence or basis upon which the extent of benefits
could be determined.

In its proposal, the Department wants to adopt an impair-
ment/wage loss system for paying permanent partial benefits. The
premise of this proposal is that claimants could receive up to
500 weeks of partial benefits at a maximum rate of one-half the
State's average weekly wage which, at this time, would be
$148.50. The maximum cost would be $73,250.00. The only means
whereby insurers (employers) could hope to save any money under
this concept is to insure that all partially disabled claimants
become reemployed. Though retraining costs would be minimized
under the Department proposal so that a claimant's labor market
could be expanded, in order to achieve the necessary cost
savings, the claimant has to have a job which would allow his
wage loss benefit to be less than the maximum. Mr. William
Molmen of the American Insurance Alliance, spoke to the Advisory
Council regarding wage loss systems in other states and indicated
that there would be no cost saving under a wage loss system in a
state with a depressed economy and high unemployment. As
proposed by the Department, there would be no lump sum payout of
future benefits-to pay debts, further rehabilitation or any other
purpose. For workers whose pre-injury income was less than the
State's average weekly wage, a wage loss system such as this may
well be fair, however, for workers whose pre-injury income
exceeds the State's average weekly wage, the inability to obtain
a lump sum payment guarantees financial problems. While not
necessarily imprudent in handling money, we all tend to spend
what we earn. If a worker is taking home $350 or $400 a week or
more when hurt, his lifestyle is set on that income. Given the
cap on weekly benefits and no hope of eliminating the debt that
has to occur with the loss of equivalent take home pay, the
financial peril for many claimants is obvious and certain. Such
should not be countenanced.

In addition to the lack of financial savings to insurers and
employers under this proposal, in order to- properly monitor all
claims (since no claim can be compromised fach file has a 10 year
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life), the Division would have to expand staffing significantly.
Under a wage loss system, benefits are paid for the difference in
pre and post injury earnings so every raise, bonus or even
reduction would have to be monitored on every file to insure the
proper rate was paid.

The Advisory Council bill has a direct mathematical savings
to insurers (employers) in the area of partial benefits because
it reduces the maximum number of weeks of available benefits to
325. The maximum comp rate would be the same. Lump sum settle-
ments would likewise be permitted. The Department's primary
objection to the Council's proposal is that it encourages
speculation as to future benefits which may not be owed while the
Department bill provides that the comp is not paid until after
every two weeks loss of income is reached. While it is correct
to state that a lump sum of future benefits assumes a future
earnings loss, the McDanold and Hafer and more recently Dunn v.
Champion International provide sufficient parameters, as to how a
claimant and insurer can calculate the amount. Additionally,
once the claim is settled, the carrier (employers) liability is
ended except as to medical cost and the liability fixed. It is,
in the long run, no more or less speculative than the Department
bill and permits claimants a means whereby they can utilize a
lump sum amount to eliminate debts incurred because of their
disability and it allows a claimant and insurer to end the matter
once and for all.

In my view, considering the entirety of the benefit propo-
sals of both bills, the Council bill is superior in that it
insures cost reduction today forward and not in retrospect after
500 weeks elapses.

COURT V. INDUSTRIAL APPEALS BOARD

As part and parcel of its reform plan, the Division and
Department recommend that the Workers' Compensation Court be
eliminated and replaced with an administrative hearings process.

Given the need for legislative consideration of Workers'
Compensation, I am in agreement that the Court system should not
be immune from review. Since hindsight is the only known
product of human perfection, anything can be improved. Having
considered the Department's proposed replacement for the Court in
resolving disputes under the Act, I am convinced that there is no
improvement anywhere in the proposal. Under the current draft
proposal from the Department, I believe the Legislature is being
asked to adopt a regressive piece of legislation. ©No doubt my
objectivity is somewhat colored but no more so than that of the
Department or Division whose only basis in support of its
proposal is that they disagree with certain Court decisions.
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To its credit, the Division has all but conceded that there
is no intent to change the system of adjudicating disputes to
improve the timeliness, cost or quality of decisions. As the
multiple press releases issued by the Division show, the singular
motive is to preclude the granting of benefits which the Division
does not want granted. To rectify what the Division feels is a
Court system gone awry, it is proposed that the Division (or the
Depar tment) should be allowed to conduct hearings on disputes and
issue decisions. Not coincidentally, the proponents of this
solution happen to be the Chief Executive Officers of the State's
largest workers' compensation insurer which is 100 million
dollars in the red.

To say that this proposal creates a statutory conflict of
interest is a gross understatement. Due process as protected by
the Constitution is at risk. Though the Department of Labor
would appoint hearing examiners and not the Division for benefit
disputes, for all intents and purposes there is no distinction.
One need only observe the media campaign under way to observe
that the Labor Department and the Division speak as one voice.
To suggest that the Division or Department can act impartially on
disputes under the Act is simply not supported. The public
pronouncements by the Administrator and the Commissioner,
criticizing Court decisions and complaining that the Courts have
taken over the policy making role of the Division, should make a
fair minded person pause to think of how claimants would be
treated under this proposal. The Division would be empowered to
mediate disputes, hold hearings on rehabilitation issues, appoint
rehabilitation evaluation and medical panels, and at the same
time it would fulfill its fiduciary duty to protect claimants,
somehow solve the deficit of the State Fund, protect employers
and treat self insurers and private companies just as it treats
the Fund. Promoting that type of control in the Department and
Division under its current statutory relationship to the State
Fund is akin to allowing the Directors of Montana Power and
Mountain Bell te decide utility rate disputes.

In addition, this proposal as it pertains to resolving
disputes, is so convoluted and time consuming as to require every
claimant to have to have an attorney. Instead of a two step
process as it is now, there is a hearing, appeal to the Board,
appeal to the District Court and then to the Supreme Court.
Critical to the consideration of this approach is the fact that
for all intents and purposes, the review by the Board, the
District Court and the Supreme Court is based on the record
presented at the hearing before the Department or Division
hearing officer.

Added to that obvious fact of conflict, is that the amount
of time it will take to wade through this procedural morass will
result in a financial endurance contest which insurers will
invariably win. N ST,
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Whether a dispute is considered litigation in a Court or a
contested case, "in the Administrative Procedure Act" is immater-
ial - a dispute is a dispute. Similarly, any decision regardless
of who makes it will generate support from the winner and
contempt from the loser. Numerically less than 2 percent of all
lost time injuries, require any adjudication. There 1is no
available data to indicate the numbers will decrease under this
proposal except, that as presently designed, the Division will
obtain the authority to decide disputes involving its deficit
ridden offspring. I am not suggesting that the hearings officer
or Board members would pre-judge disputes, but obviously, the
inertia of the Fund deficit would put enormous pressure on
individuals who are essentially co-employees of the Fund.

If this committee and the Legislature as a whole is con-
vinced that some form of administrative hearing is appropriate in
place of the Court, I would suggest three essential changes 1in
the Department plan. First and foremost, neither the Division
nor the Department should have any role to play in hearing and
deciding disputes under the Act. In their stead, I would suggest
using the Agency Legal Services Division in the Attorney Gen-
eral's Office. Secondly, the members of the Industrial Appeal
Board should be required to satisfy minimal statutory qualifica-
tions. The primary qualification should be that no person who
has been employed by the Department of Labor and/or Division,
particularly the Workers' Compensation Division, within the last
five years is eligible for the Board.

Third and, perhaps most importantly, the State Fund should
be statutorily separated from any bureaucratic or governmental
influence. If the Fund is to survive as an insurance company, it
must be independent enough to do so. A policy setting board as
proposed by the Advisory Council is far superior to the current
situation.

CONCLUSION

Proponents of the proposal prepared by the Advisory Council
as well as the Department bill are seeking the same goal, namely,
an Act that provides essential, meaningful benefits to injured
workers at a cost Montana employers can afford in these difficult
economic times. In some industries such as logging, mining,
construction and trucking, the cost of workers' compensation
added to the other financial burdens of the industry, demand
reform. Neither workers nor employees can find solace in an Act
whose cost in dollars causes losses of jobs. The cost of
insurance in these industries reflects the fact that they are the
industries whose wages are significantly higher than the average
worker and the injuries of such workers generally more severe.
These are the very workers whose permanent partial entitlement
under the Department proposal is not likely to be decreased since
comparably paying jobs will be difficult to find. Accordingly,
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the benefit in premium reduction to these most effected employers
is not likely. As demonstrated by the diversity of the two major
bills, the issues are complex and the solutions evasive. There
are other significant differences between the two bills which I
have not commented on. Each, however, is very important in its
own request. I am convinced that page. for page the Council bill
is superior to that of the Department, both in terms of cost
reduction and benefit maintenance. Additionally, the Council's
proposal retains a simple, efficient, fair method of resolving
controversies.

There is a certain amount of irony in the fact that everyone
wants to reach the same goal but the different routes have caused
bitterness, name calling and a divisiveness among the very people
most concerned with the survival of a viable, healthy workers'
compensation system for Montana.

Regardless of the final product of this Legislature, it does
not appear likely that the State Fund's financial difficulties
can be solved in the short term, if at all., Whether the Fund's
deficit is 80,100 or 150 million dollars, the changes in this Act
will be for injuries that arise prospectively after the effective
date of the change. Since the Fund's deficit is existing now,
the money to pay these claims must come from future premiums.
There is a very real danger that private insurdrs who have 1long
complained that the Fund's artificially low rate policies drove
them from the market, will now suddenly be highly competitive.
Enrollment losses of employers to the Fund diminishes a revenue
source for the existing deficit. It is this possibility that
neither bill really addresses. Some satisfactory answers to this
gquestion must be obtained to preclude more problems in the
future.
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The number
steadily since 1982.

injuries; and the work force of Montana.*

Petitions (as a % of)
Lost Time Injuries

Percent Petitions

Petitions (as a % of)
Injuries Reported

Percent Petitions

Petitions (as a % of)
Work Force

Percent Petitions

*Division Statistics
**x7/1/87 - 12/31/87

of petitions/requests for hearing has risen
This increase is demonstrated by the number
of petitions as a percentage of the lost time injuries;

L Iiﬂgf‘liﬁl s

***Diyision Statistics not available.

reported
- FY83 FY84 FY85 FY86 **EFY87
405 436 646 571 43(3
8,709 9,597 9,533 *kkN/A N/A
=4,6% =4.5% =6.7% ?
405 436 646 ?
29,717 31,343 31,243
=1.3% =1.3% =2.0% ﬂ
405 437 646 ?
395,000 404,000 405,000
=.10% =.11% =.15% g
FTT o - T
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COMPARISON TO OTHER STATES

Source: U.S. Department of Labor State Workers' Compensation:
Administration Profiles published October, 1984.
Statistics for 1983.

This is latest publication available.
Montana compares to Nevada, Idaho, and North Dakota for

percent of Petitions for hearing as to the total work
force as follows:

Montana Nevada Idaho North Dakota

1983
Petitions 351 4,500 494 270
Work Force 395,000 501,700 400,000 299,000
Percent Petitions =.08% =.89% =.12% =.09%
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The amount of time spent by the Court in hearing cases and
considering arguments has increased. One reason is that the
issues are increasingly more complex. On average, the Court

conducts somewhere between 120 and 150 separate proceedings

annually.

However, the number of hearings on the merits of disputes or
hearings on the ultimate issues of what if any benefits are due,
has remained fairly constant. The chart on page refers to
the number of trials on benefit issues. The additional hearings
in those years relate to arguments on production of evidence,
issues as to answering or not answering interrogatories, attorney
fees as to amount, if any, as well as oral arguments on petitions
for rehearing following the filing of Findings of Fact,
Conclusions of Law and Judgments.
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TRIALS*

Even though the number of petitions/requests for hearing has

risen steadily since 1982, the

not changed significantly.

Trials (as a % of)

Petitions

Percent

Trials (as a % of)

Lost Time Injuries

Percent

Trials (as a % of)

Injuries Reported

Percent -

Trials (as a % of)

Work Force

Percent

*Represents trials on the merits.

FY83 FY84 FY85
121 113 93
405 456 646

=30% =25% =14%
121 113 93

8,709 9,597 9,533
=1.3% =1.1% =.9%
121 113 93
29,717 31,343 31,243
=.04% =.04% =,02%
121 113 93
395,000 404,000 405,000
=.030% =.028% =,022%

FY86

ot
—
3]

|

L}

N wn
o ~
oP [l

|

112
TEEIN/A

112
N/A

number of trials on the merits has
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There were a number of

additional hearings related to disputes regarding attorney fees

and motions related to production
interrogatories

(protective or compelling),
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The number of Orders issued annually by the Court has
increased. We have titled the orders as Findings of Fact,
Conclusions of Law and Judgment and as Substantive Orders.

The number of Findings and Conclusions of Law has been
relatively constant, yet total orders have increased. These
orders include orders related to discovery (production of
documents; answers to interrogatories), attorney fees, post-trial
depositions, motions to dismiss or continue a trial and summary
judgment where no factual disputes exists.

It is critical to note that determinations by the Court on
benefit issues are set out in the Findings of Fact, Conclusions
of Law and Judgment. The rest of the Orders, though important,
do not affect benefit determinations. For example, in FY85, the
Court issued 334 Orders. By deducting Findings and Attorney
Fees, the remaining 187 orders relate to those matters set forth
previously. In point of fact, there are many single cases which
will have three or four orders included in the total but all
relate to one case. Thus, those totals can be very misleading if
not explained.

FY83 FY84 FY85 FY86 *FY87
FINDINGS & CONCLUSIONS
ON MERITS 67 87 99 92 41
ORDERS ATTORNEY FEES 63 48 53 13
ORDERS TOTALS 124 229 334 264 97
*7-1-86 to 12-31-86
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This chart depicts the ratio of findings of fact, conclusions
of law and judgment (FFCL) as a percentage of the (1) reported

injuries, (2) lost time injuries and of (3) work force for
Montana, FY76 - FY87.*%

As these percentages show, the Court's involvement (FFCL) as
compared to the total number of reported injuries, lost time
injuries and of total work force has remained fairly constant

over the past 6-10 years.

FY76 FY77 FY78 FY79 FY80 FY81
FFCL (as a % of) 88 66 86 61 39 51
Lost Time Injuries N/A 9,760 9,668 10,185 10,306 10,127
Percent =.7% =.9% =.6% =.4% =.5%
FFCL (as a % of) 88 66 86 61 39 51
Reported Injuries 29,415 31,734 32,068 34,295 34,736 33,888
Percent =.29% =.20% =.26% =.17% =.11% =.15%
FFCL (as a % of) 88 66 86 61 39 51
Work Force 335,000 348,000 368,000 371,000 371,000 385,000
Percent =.03% =.02% =.02% =.02% =.01% =.01%
*Division Statistics
**7/1/87 - 12/31/87
***Division Statistics not available. SENATE LABOR & EMPLOYMENT
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Continued FY82-FY87

Ratio: FFCL to (1) lost time injuries, (2) reported injuries and
(3) wage force.*

FY82 FY83 FY84 FY85 FY86 **FY87
FFCL (as a % of) 57 67 87 99 92
Lost Time Injuries 8903 8709 9597 9533 **k*N /A
Percent =,6% =,8% =,9% =1.0%
FFCL (as a % of) 57 67 87 99 92
Reported Injuries 31,953 29,717 31,343 31,243 N/A
Percent =,18% =,22% =,27% =.31%
FFCL (as a % of) 57 67 87 99
Work Force 394,000 395,000 404,000 405,000 " N/A
Percent =,01% =,.02% =.02% =,.02%

*Division Statistics
**7/1/87 - 12/31/87
***pDjvision Statistics not available.
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Court statistics: Ratio of Findings of Fact, Conclusions of
Law and Judgment as a percentage of the number of petitions filed.

FY76 FY77 FY78 FY79 FY80 FY81

FFCL (as a % of) 88 66 86 61 39 51
Petitions Filed 300 13 195 84 200 211
Percent =29% =31% =44% =33% =19% =24%
FY82 FY83 FY84 FY85 FY86 *FY87

FFCL (as a % of) 57 67 87 99 92 41
Petitions Filed 351 05 36 46 571 430
Percent =16% =17% =20% =15% =16% =10%

|
|
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WHY MORE REQUESTS FOR COURT CONSIDERATION?

Answers are not easily found but the following reasons stem

from discussions with attorneys representing both claimants and
insurers:

1.

A breakdown somewhere in the delivery system and a lack of
consistency in the delivery system. Such breakdowns in the
delivery system demand more attorney involvement and more

attorneys are willing to get involved.

Court decisions regarding rehabilitation and permanent
partial disability benefits have ‘increased costs, which tend
to give claimant's and insurers more to aﬁgue about, yet as
shown by these charts most cases get resolved short of trial

and the percent being settled before trial is increasing.

A greater disparity between wages an injured worker can earn
and his pre-injury earnings makes it tougher to get high
wage earmers back to work and increases costs for
rehabilitation and time on benefits during a job search.
Like it or not, a person earning a high wage who suffers a
permanent injury will be less inclined to return to work at
a lesser paying job even though there is no intent to take

advantage of the system.
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5 SOUTH LAST CHANCE GULCH
PO. BOX 537

HELENA, MONTANA 596240537
(406) 4446540

Workers’ Compensation Court

TIMOTHY W. REARDON
JUDGE

February 11, 1987

Senator J. D. Lynch, Chairman

Senate Labor & Employee Relations Committee
Room 325, Montana State Senate

Montana State Capitol

Helena, Montana 59601

Dear Senator Lynch:

During the course of the hearing held in the Senate Labor
Committee on February 10, 1987, Senator Gage asked me to provide
the committee with information regarding the number of petitions
for hearing, broken down by plan. I have attached to this letter
a graph demonstrating the breakdown as requested by Senator Gage.
As you will note, for fiscal years 76, 77 and 78 there are no
statistical breakdowns because the Court did not keep records in
that fashion. Beginning in fiscal year 1979, the numbers were
noted primarily to breakdown the administrative assessment for
purposes of funding the Court operations.

I trust this is the information that Senator Gage requested.
If there is any additional information that any member of the
committee would like from the Court, I will certainly make every
effort to supply it. I would note that it is important to place
these numbers in perspective in terms of cases that proceed to
trial and decisions rendered. Unfortunately, we do not have a
breakdown of the number of cases decided as it pertains to each
plan. That information could be obtained but it would take some
time as it would require a manual counting of the decisions.

/ .

Timothy &. Reardon

%

Judge i
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STATISTICAL BREAKDOWNS OF FILING AND OF PETITIONS
BY PLAN 1, PLAN 2, PLAN 3

FISCAL
YEAR: 76 77 78 79 80 81 82 83 84 85 86 *87

B AN N TR N I N N I

PLAN 1 33 37 45 49 84 61 65 71 59

PLAN 2 118

" PLAN 3 33

TOTAL 300f 213 195| 184

 — S E——

b

Plan 1 - Self Insurers
Plan 2 - Private Insurance Companies
Plan 3 - State Compensation Insurance Fund

This graph depicts the number of cases in which a petition for trial
was received. To compare to 1lost time injuries, injuries reported and
total work force, see page 1l(a) February 10, 1987 handout.

Statistics on the number of petitions which progressed to trial on
the merits for fiscal years 1983, 1984, 1985, 1986 and six months of 1987
can be found on page 2(b) February 10, 1987 statistical information.

Page 3(d) February 10, 1987 handout, statistical information shows
the percentage of petitions which are ultimately decided on the merits in
the Court's Findings of Fact, Conclusions of Law and Judgment.

During FY76, FY77 and FY78, the Court did not record the petitions
filed by individual plan. The information is available, but some time
would be required to individually count those years.
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CHAUFFEURS, TEAMSTERS, WAREHOUSEMEN =y
AND HELPERS - LOCAL 45

Affiliated With .
International Brotherhood of Chauffeurs, Teamsters, Warehousemen and Helpers of America
Western Conference of Teamsters
Joint Council of Teamsters No. 2

P.O. Box 2648 GREAT FALLS. MONTANA 59403 Phone 453-1431
Area Code 406

February 11, 1987

Senator John "J.D." Lynch
State of Montana

Capitol Station

Helena, MT 59624

Dear Senator Lynch:

I am in receipt of your letter dated February 5, 1987 asking me to attend a meeting
on February 10, 1987. Due to a previous commitment I was unable to attend. It

is also my understanding that there will be other hearings on this bill later this
week and next week. However, I will be out of town for the next two weeks and
regret being unable to attend any of these hearings.

I would like to give you some of my thoughts in regards to this Workers' Compensa-
tion matter. Much effort was put into the meetings of the Workers' Compensation
Advisory Council to come up with something that would help all parties involved
with the rising costs and coverage for the injured workers. These meetings wer
very intense due to the fact that we were looking at the possibility of a fifty

million dollar plus deficit in the Workers' Compensation fund and attempting to come
up with a solution that would keep costs at their current rate and the benefits

to injured workers at the same level.

After about a year and one-half the Department of Labor and Industry had a change
in administration and came in to the meetings with a complete set of new proposals
to the Advisory Council which was very upsetting to all of the Council members due
to the fact that the Department of Labor and Industry had been sitting in and pro-
viding their input and agreeing with the decisions of the Advisory Council as they
went along and then all of a sudden they deviated from what had been talked about
for one and one-half years.

I believe the entire proposal by the Workers' Compensation Advisory Council is one
of compromise which everyone could live with until such time as the economy of
Montana turns around and we eliminate the deficit within the Workers' Compensation
Division.

The Governor's proposal is devastuting to the injured workers in many regards. The
following represents some of these issues:



Senator John "J.D." Lynch
February 11, 1987
Page 2.

4

1. The Governor proposes the elimination of the Workers' Compensation Court. \ﬁ
I believe that the elimination of the Court would bring more and faster
law suits due to the fact that I do not believe that a Panel would have
the knowledge of the Workers' Compensation Act to enable them to handle
the case load now pending plus the possibility of many more cases in the
future. I think that Judge Reardon has done an exemplary job in his
position in making the decisions necessary. As you know, the Council %
has requested a second judge to make sure these cases are heard in a
timely manner to prevent lawsuits by the injured worker who is unable to
have his case heard within a reasonable time or to reach a settlement
fairly and efficiently. I think that when we compare the dollar amount
necessary to maintain the Judge system versus the Panel system we will
find that the Judge system would be considerably less expensive and I
am in favor of retaining the Workers' Compensation Court.

2. The Advisory Council recommends the establishment of a bonding policy
for new companies or companies coming into the State to insure that they %
have Workers' Compensation coverage for employees so that they do not
leave Montana without paying which in the past has left the Workers'
Compensation Fund picking up the tab for injured workers.

3. The Advisory Council also made it very clear that the Pepartment would
assign people to check employers to make sure that they were paying
{ correct premiums for coverage and to be certain that all companies had
coverage for employees. Several thousands of dollars have been lost in
the past due to these problems.

350 weeks which is devastating to the injured worker, but was a compromise

to try and keep the rest of the benefits in tact for the rest of the workers

so that they would not suffer other financial probelms after a serious injury.
Further, the Council recommended setting up a better program for rehabilitating
an injured worker as quickly as possible or at his request which would enable
him to return to work and not be dependent upon Workers' Compensation forever.

4. The Council reduced the weekly benefit from a maximum of 500 weeks to ?

These are just a few of the issues at hand. I again extend my apology for being
unable to attend the hearings, but I would be most happy to visit with you in this
regard when I return to the office. Please give me a call and keep me informed on
this legislation.

Thank you for your effort and your concern. I hope that you can save what the
Advisory Council worked so hard to put together.

:
%

Sincerely,
2N /s
Fipail Co Lsetmeet

Earl E. Brandt
¢ Secretary Treasurer
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SYNOPSTS--WORKERS' COMPENSATION REFORM LEGISLATION

Requested by Governor Ted Schwinden

INTRODUCTION

The following material! is an overview of the governor's proposal tor
workers' compensation reform. This synopsis separates some 86
sections into thirteen parts for better understanding and review.
"S" page numbers refer to the summary information found in Parts I
through XIII. Section numbers refer to the bill.

TABLE OF CONTENTS

Part I Statements of Intent & Declaration S-1
of Public Policy
Part II Board of Industrial Insurance & Workers' S-2
Compensation Court
Part III General Provisions S-h
Part IaY Administrative Provisions S-6
Part \Y Coverage, Liability, & Subrogation S-77
Part Vi Uninsured Employers - S-8
Part VII Filing for Benefits & Attorney Regulations S-9
Part VIII General Benefit Provisions S-11
Part IX Occupational Deafness S-16
Part X Rehabilitation & Re-employment S-17
Part X1 Self-Insurer Solvency S5-21
Part XII Occupational Disease 5-22
Part XIII Rule Making, Repealers, & Codification 5-23
Instructions
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Proposed by

Governor Schwinden

A. Statement of Public Policy -

The Act should replace lost wages for injured workers,
provide medical treatment, rehabilitation and retraining
through a self-administering system which minimizes the

need for litigation. The Act should be construed according
to its terms.

B. Board of Industrial Insurance & Workers' Compensation Court -

The current court system is replaced with a quasi-judicial
hearing process that hears disputes for both unemployment
insurance and workers' compensation insurance. A
transition schedule is also provided.

C. General Provisions -

Clarifies and refines certain definitions; eg., injury,
wages, beneficiary, and maximum healing. Provides criminal
penalties for filing fraudulent claims or obtaining
benefits by wrongful means.

D. Administrative Provisions -

Provides for disputed issues to be initially brought before
a hearings officer, unresolved items go to Board. Disputed
Board decisions reviewed in District Court. Gives the
opportunity to resolve contested lssues without the
necessity for legal counsel. Another provision would allow
insurers to give immediate financial incentives to
employers who institute approved safety programs.

E. Coverage, Liability, and Subrogation -

Clarifies the current section on coverage by stating which
employments are covered, which are exempt, and which can
elect to be covered. Redefines insurer liability when an
injury aggravates a pre-existing condition. Gives insurer
an avenue to subrogate against entire third party
settlement.

F. Uninsured Employers -

Provides for payment of wage loss and medical benefits in
that order, eliminates lump sum payments, reserve

requirements, and puts Uninsured EmploySENATE pipd~ on-a,, Gash
avallable basis. ‘ma\%;m“gﬁﬁﬁﬂf
EXHIBIT NO.__ 5
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“‘the eptorts of-the dttoraoy The Division (DWC) Lo -
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“H, 0 Goenoral nunnfit Proviaions - _
B S Prtn‘lyal tuvislons made to rutlont clear uudetutﬁnd\nq ot
' - bepet 1t stiuciture, Henefit categorins are the same b
current law.  Revislons generally refleoct the manper of ;
payment and not the rate or duration ot benetits, Pwo- ycar
trecze at 1987 rates Incarporated,  Teaparary total :
betied Ity pald Lrom soventh (7th) day rather than first 3t
of 1 waork after five days. [ump vum paymonts liaited to
$20,000, Cost ot 1lving dllowanco provided in permanont
total vasod. Death benefits for spouse linlted to 10
years  rather than lifte. Only one lmpatrwent award tor
njury tuo same part of body, Hospltal and medical rates
Lrozei for two year perlod.  Wage compensalion for
tnedreerated tolons eltmlnated,
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¢ “vocational Lralning® system. "Return to work priority
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WORKERS ' _COMPENSATION REFORM LEGISLATION
MAJOR REFORM EFFORTS:

1.) Advisory Council Proposals -- SB-330
2.) Governor's Requested Reform -- SB-315

A. Proposals which are common to both bills

Bill Sec. No.'s
SB-330 SB-315

3 17 1.) Definitions: surviving spouse; unmarried
child under age 22; Board of Rehab.
Certification; benefit categories; T.T.; P.T.;

and PP.
6 22 2.) Filing fraudulent claims--penaltlies attached.
7 25 3.) Covered and Exempt Employments.
9 26 4.) Liability of insurers; "medically probable*

rather than "medically possible"; traveling
employees; 1lntoxicated employees.

10 29 5.) Uninsured Employers Fund: Put on cash basis;
pay wage compensation before medical costs.

11 31 6.) Attorney Fees on denied claims later found
compensable; insurer pays fees 1f found to be
unreasonable, not bad faith.

15 35 7.) Hiring Preference: No firing for filing a
workers' compensation claim; two-year
preference with same employer.

17 37 8.) Cost of Living Adjustment: Adds a 3% maximum

increment each year for ten (10) years after a - .

two-year-waiting period.
18 38 9.) Schedule of Injuries deleted.

21 43 10.) Incarcerated Claimants: Not entitled to wage
compensation benefits.

22 44 11.) Death Benefits: Change lifetime spouse
benefits to ten (10) years; cease upon
remarriage; unmarried children from 25 to 22,
if in school, or appreéentided¥hip, progrinm.
I ) o\)//‘~/',(’7
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"16.)
17.)
18.)
19.)

20.)
21.)

- fm#ventk i?&n
v;gizv& 5y éay B

_"Rehabslitativn‘inor!tianv' tstabliehee xeturu’ 
's;§to vurk lndyggtfalnlnq pzioritzns, o

‘clainant, insurer, or DWC: Certifie

‘Give financial incentives to enployotl who

‘Apportion Pre-existing Injuries: Reduce by

ing Py

Lunp Sun Pavaf"f gk:aa,;,t 'ctaz, ﬁ}esn:;th.;
CEsLIY 13&&.,;v, G

Rebubilitation Services: Cen be te§ﬁéate¢‘§y

couneelore provided for 2s well ag ERE
cbnnselot&. -appeals ptovlded for,

Rehabil!tation Informstion Exchanged..‘
Self- 1n”u£ﬂt 591v'ncy ‘Proofr Reguires -
$250,000 or tverage of past 3- yoat»incuttcd
Ixabillties. SR
Incorpntato voxtcts' eompcnsation benef!t
fraud into crieinal statutes, AR S
institute approved stfety progranms.
Eatablish ulzlnu: hospita! rates.,
prior paynenthcwatd for injury to same part of .

body for which sn impalrment award hsd been
recelived,

Liberal Construction: Conctrue Act according
to its terems rather than in favor of any perty.

What congtitutes & dicpute.
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B. Proposals exclusive to the Governor's Bill -- SB-315

Sec. No.s
SB-315

1
2-16,
68, 74

17

27

36-38,

38

37

39

42

47

54

59

61

17
60

23

67,

40

1.) Declaration of Public Policy.

10.)

11.)

12.)

13.)

14.)
15.)

16.)

Board of Industrial Insurance to replace Workers'
Compensation Court.

Definitions: Maximum healing, injury, and wages.

Subrogation, insurer entitled to full rights
against any settlement.

Two-year freeze on: Benefit levels--wage
compensation and medical services.

Permanent Partial Benefits: Give lump sum
Impairment awards at worker's choice, maximum
benefits at 500 (weeks); eliminate future earning
capacity criteria; pay wage supplement difference
between pre- and post- injury earnings; introduce
job pool concept.

Permanent Total Benefits: Job pool concept to
replace normal labor market; exhaust all
rehabilitation possibilities before considered as
total disability.

Establish medical impairment panels.

Clarify benefit eligibility upon qualification for
Soclal Security retirement.

Limit lump sums to $20,000 on permanent total for
necessitlies of life; self-employment after rehab
process completed; needs arising subsequent to
accident; injured agrees to provide follow up
information.

Establish rehabilitation panels to emphasize a
return-to-work program rather than a vocational
training concept.

Structure rehab benefits to encourage return to
work.

Add auxiliary benefits for travel, relocation, job
search, and on-the-job training.

Temporary total benefits cease at maximum healing.

Paid rehabilitation benefi¢mafurAdig & E¢RIAIMANHg at
partial rate. _ e

. EXHIENT NO.
ptE_ 2/ 0 /87

—

< /2 AR

Mediation of disputes.
-~

Y1) AVA



pebéle exvipive 10 fhe Ldvieory feunedd Bill oo 8he 304

]
1 1.) ha¢ edeoiticons) Judge to Workere' Lerpensation
Court, ’
Ty ©2.) Pefine normal labor parket,
17 3.) Chenge tery ‘Perpancrt Totel® te “Continuing
~ Total.’
18 4.) Permanent Partial Benefits: Reduce duration to

350 weoks from current $00 weeks; make lmpalrment —
one factor in determining indemnity; other

- considerations are--physical condition, &ge,
education, work history, contipuing pain, actue] ~-.
wvage loss, loss of potential future earnings, and
any other relevant factort affecting varkezs’
ability to engage in gainful enployment.

5.) Lump Sum Payments: Use best interest criteris; "gé%

¢
DWC con only disapprove if detrimental to claixant.
36 6.) Expand powers of Workers®' Compensation Court,:
44 ~7.) Require 2 825 1iling and $25 appeerance fee beie:a g
the Court. _ L
48, 49 8.) Give jurisdiction over Occupational Discase cases
A to Workers' Compensation Court rather than ch.
34, 35 9.) Permit employer deductible plens.
A ‘ 10.) Continue temporary total benefits throuqh

rehablilitetion process.
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STANDING COMMITTEE REPORT

) MR. PRESIDENT

first reading copy (white
color

REPEAL REQUIREMENTS COHCERNIZG CABOOSE AS REAR TRAIN CAR

Respectfully report as follows: That. BEHBTE BIh D No.154........

DO PASS
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