
MONTANA STATE SENATE 
JUDICIARY COMMITTEE 

MINUTES OF THE MEETING 

February 9, 1987 

The twenty-fourth meeting of the Senate Judiciary 
Committee was called to order at 10:00 a.m. on 
February 9, 1987 by Chairman Joe Mazurek in Room 325 
of the State Capitol. 

ROLL CALL: All committee members were present. 

CONSIDERATION OF SENATE BILL 256: Senator Judy Jacobson, 
Butte, introduced SB 256, regarding an act to clarify 
the responsibility of the Dept. of Social and Rehabili
tation Services to conduct custody investigations and 
to allow the department to charge a fee for custody 
investigations. (Exhibit 1) 

PROPONENTS: John Mattson, Department of SRS, said SRS 
wants out of custody investigations and we feel it is 
inappropriate use of our time to do custody investiga
tions. He stated there are communities where there are 
not other people that can do custody investigations, and 
therefore, the agency would be doing the studies, but 
having the agency charge the fee. He gave an example 
of what the fee would be where the state of Idaho has 
a similar statute where they have a flat fee of $600. 
They charge that fee and it needs to be paid prior to 
the custody investigation. He said the parties come 
in and pay the $600 and the agency will do the investi
gation and give the results. 

OPPONENTS: There were no opponents. 

QUESTIONS BY THE COMMITTEE ON SB 256: Senator Pinsoneault 
asked if Idaho had any provision in the law if neither 
party can afford the $600 to do an investigation. 

Mr. Mattson replied he was not aware of one, but their 
intention would be that in the rules we would allow for 
matters of indigency, to be able to waive the fee. 
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Senator Mazurek asked how frequent are judges doing this. 
Mr. Mattson responded that he did a phone study of the 
districts in the state, and we did about 200 cases last 
year. He said taking a 10 hour minimum, it would run 
into about 150 hours per case, and that is an expensive 
use of social workers time. 

Senator Mazurek inquired what caseworkers should be 
doing when they are not doing these investigations. 

Mr. Mattson said they do investigating in protective 
services for children and adults. We are not doing this now, 
which the state law mandates us to do, because of the custody 
investigations. 

Senator Pinsoneault asked if it is the moving party that 
will pay the cost or will the costs be shared for the 
investigation fee. Mr. Mattson assumed both parties 
would share the cost. \ 

Senator Mazurek questioned that provisions are already 
existing in the statutes for assessing C08t. Mr. Mattson 
replied it is not clearly defined that the department can 
assess a cost and we would like that to be assessed 
prior to the investigation, so the parties would pay the 
money up front and then we would do the investigation. 
Senator Mazurek felt that was something even a private 
person can't insist upon; that many wait until after a 
divorce hearing to determine costs, so why should the 
department be paid up front. 

Mr. Mattson said we are trying to limit our involvement 
in these cases and we felt this would be the best way 
to handle it. He felt the other issue is how to collect 
once you provided your service and that is a problem we 
want to stay out of and we felt this is the best way to 
handle it. 

Senator Halligan commented that being the county attorney 
in Missoula, I understand where Mr. Mattson is coming 
from. In a contested battle, neither attorney wants to 
make the decision for where the kids are going to go, 
then the judge, with SRS not present, will ask SRS to 
make an investigation and they are not even part of the 
proceedings. He said being the county attorney, this 
kind of situation comes to him, and then he has to 
contact both attorneys to find out what is going on, get 
ahold of SRS, which does a case analysis that lasts 30 
days. He felt we should caution the judges to do these 
things because it is not the SRS's affair. ~ 

Senator Jacobson closed the hearing on SB 256. 
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CONSIDERATION OF' SENATE BILL 258: Senator Bob Brown, 
Whitefish, sponsor, stated SB 258 was requested by the 
Senate Judiciary Committee for the Magistrates' Assn. 
He said the present law provides that the orientation 
course newly elected justices of the peace need to take 
every four years be conducted under the University of 
Missoula law school. He said this has never been the 
case. It has always been conducted by the Supreme 
Court, and the purpose of the bill is to bring the law 
into conformity with the pr~ctice. He stated the 
magistrate representative came before our committee 
to present this problem a couple weeks ago. He explained 
the change is at the top of page 2 of the bill, and 
there is another change on lines 19 and 24 of page 1. 

PROPONENTS: Judge Bernard F. McCarthy, Chairman of 
the Magistrates Assoc. Committee on Legislation and 
Law Improvement supported the bill. (See witness sheet) 
He said the change in line 19 and line 24 on page 1 
did not make sense to him. He said the requirements 
in subsection 2 are requirements of the law for a 
justice of peace. He felt in line 19, where "e±enel:l" 
is struck out, that "either" should remai~ and in line 
24, that the amendment in subsection (c) where either 
is placed in, should be taken out. He felt it read 
easier, and he said right now the requirements for a 
JP are either being an attorney or that you have held 
the position within the last 5 years, or you have comp
leted the course we have talked acout in this bill. 

OPPONENTS: There were no opponents. 

QUESTIONS BY THE COMMITTEE ON SB 258: Senator Crippen 
asked if we should take the word "either" out, or 
should we put in the word "or" on line 24. Valencia 
Lane believed they are as drafted because there is an 
"or" on line 23 and the use of the "or" at the end of 
series indicates that all them are "or". Valencia 
said taking the word "either" out would not change the 
meaning of the series. Senator Crippen said he did not 
agree because he reads it is one, (a) an attorneYi a 
person who has held an office for the preceeding 5 
years, and then you have a "i or" and to me if I 
interpret it, it might be "or, or, or", but I don't 
think that is how it will be accepted. Ms. Lane thought 
it should be read "or, or, or", but if it makes you more 
comfortable, there is no harm putting "either" back in 
line 19. Senator Crippen asked if we can take "either" 
out and put "or, or, or" instead. Ms. Lane said the 
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editors won't like that. Senator Crippen asked if they 
have to interpret it after it is law. 

Judge McCarthy thought the "or" in the 3rd provision 
is a principle statutory construction and is read to 
apply to the sentence before that as well. He said the 
courts would interpret it that those are 3 different 
alternatives, and leaving the "either" in or out would 
not make that much difference. He said his problem 
and Senator Brown's problem is that leaving it out makes 
it look like you have to be an attorney to be a justice 
of the peace, and that is not the case. 

Senator Brown closed. 

ACTION ON SENATE BILL 258: Senator Blaylock moved to 
strike lines 19 and 24 on page 1, the word "either". 
The motion carried and Senator Pinsoneault moved the 
bill DO PASS AS AMENDED. The motion CARRIED. 

ACTION ON SENATE BILL 256: Senator Pinsoneault stated 
the SRS has the custody investigations to help the judge 
make a decision on custody cases. He stated he didn't 
care who paid for the investigations as long as the 
children were well cared for.,. 

Senator Halligan told stories of custody cases that 
involved confusion of who would pay for the investigations. 

Senator Mazurek wanted to insert language in (2) on page 
1, "a reasonable fee will be approved by the courts, if 
the court authorizes the SRS to conduct an investigation", 
and strike the first sentence in (2) on page 1. He said 
the defendant will pay the reasonable fee to the court. 
Senator Mazurek thought this would give the court the 
room they needed. 

Senator Halligan said the bill will put ERS in a co~rt 
hearing where everyone can find out how much an investiga
tion does cost. 

Senator Pinsoneault suggested local authorities that live 
in the area of the custody investigation do the investi
gating. 

Senator Halligan moved to allow the SRS department to 
charge a fee for cl:stody investigations and he moved 
Senator Mazurek's idea on "reasonable fees". Senator 
Halligan also struck in this motion, (2) on page 1, in 
its entirety. The motion CARRIED. 
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Senator Halligan moved the bill DO PASS~S AMENDED. 
The motion CARRIED. 

ACTION ON SENATE BILL 241: Mark Murphy, Attorney 
General's Office, handed out a section from the Crimes 
and Criminal Procedure. (Exhibit 2) He wanted to 
strike in the title on line 11, "17-7-502" and insert 
"44-12-205". 

Senator Pinsoneault asked if the state really needed this 
bill. 

Mr. Murphy felt the state needed it for the increasing 
drug cases in the state. 

Senator Beck asked if the procedure of sale of these 
items collected changes because of tr.e amendrrents. Mr . 
.r.'urphy said no. 

" 
Senator Blaylock asked if the judge has to sell the 
prcperty that was collected from a drug bust. Mr. 
Murphy said that because of technicalitie~, the depart
ment looses much of the material collected in a drug bust. 
He said many times the court i~ not on the side of the 
Attorney General's office. 

Senator Mazurek presented the committee with prepared 
amendments. (Exhibit 3) 

Senator Bishop was concerned the bill would still allow 
an innocent person to be caught in the middle of the act 
and have property taken from him becc:use he was c:t the 
wrong place at the wrong time. Ms. Lane explained the 
amendments would only allow the department to spend money 
received through drug busts if the legislature approves 
it. Senator Pinsoneault moved the amendments. The 
amendments PASSED. 

Valencia Lane explained that Mr. Murphy's 44-12-204 and 
44-12-205 sections he wanted to insert into the bill 
belong in subsection (h) of the bill. 

Mr. Muq::hy explained that the spouse or children of a 
drug offender are protected in this bill. Senator 
Pinsoneault wanted to make sure a famil~ was frotected 
so he asked for more work on the bill. 

The committee waited on action. 
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ACTION ON SENATE BILL 225: Valencia Lane handed out 
amendments. (Exhibit 4) 

Senator Halligan moved the amendments. Senator Halligan 
asked if the Clerk and Recorders would have to spend 
a lot of time with this statute. Senator Mazurek said 
no. The motion CARRIED. 

Senator Halligan moved the bill DO PASS AS AMENDED. 
The motion CARRIED with Senator Crippen voting no. 

ADJOURNMENT: 

mh 

The committee adjourned at 11:55 a.m. 

SltNATOR r / !. 

v/ 
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TO: 

FROM: 

RE : 

DEPARTMENT OF 
SOCIAL AND REHABILITATION SERVICES 

TED SCHWINDEN, GOVERNOR !? O. BOX 4210 

---~NEOFMON~NA---------

January 8, 1987 

Senator Judy Jacobson 

Leslie Cj./Taylor, Attorney 
Office '6f \Legal Affairs 
Department of Social & Rehabilitation Services 

HELENA. MONTANA 59604 

An act to clarify the responsibility of the Department 
of Social and Rehabilitation Services to conduct 
custody investigations and" to allow the department to 
charge a fee for custody investigations; amending 
section 40-4-215, MCA 

The department proposes amendments to the divorce statutes 
pertaining to custody investigations in contested custody pro
ceedings. 

The department has been inundated with _~q~~~9~q~~~o co~
.9US .. :L .. q~};;tQd.Y,_Jnv~s.,,:~g;~,~~ .. ?,n~<,~.~I?-. P'~.~y(\~,e._~9.~.~()E:?.e; ... p'+:Q_ce~q,i.ngs._J'll+~re 
there l§"_€L,_Qll_st,Q.gy_g~l§l2,ll.t.§". These lnvestlgatlons are very tlme 
consuming and are currently being conducted on behalf of private 
parties without charge. In 1981, this statute was amended to 
eliminate the reference to the county welfare department as the 
department to conduct the investigation. However, the judges 
continued to order the department to conduct these investiga
tions. 

Currently there are a D.~rnbeL __ o.L-J..icens.ecl.~Q9_i£1 __ '\i.Q.x:l$:_~J:.S,,_ in 
private practice who are qualified to conduct these investiga
tions for a fee. Because the departrr.ent does not charge a fee 
for these services, parties involved in contested custody pro
ceedings continue to request the court to order the department to 
conduct these investigations. 

The department hopes that the ~mE3,ndm.ents.wil1. p:r::ec;Lude. the 
court from ordering the department' to conduct these investiga
tions when there are qualified licensed social workers available 
in the community to conduct the investigation. Because there are 
a number of a rural areas that do not have qualified licensed 

SENATE JUDICIARY 

EXHIBIT No._..LI __ -
f A l':(;n 

~~~ N/d3 ~50 · .-f AN eQUAL OPPORT!iNITY EMP! OYER 
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social workers to conduct the investigations, it will be neces-"~ 
sary for the department to continue to conduct these investiga~ .. 
tions in those areas. When the department conducts the inves
tiga tion, the department would charge a reasonable fee for the 
time spent. Considering the current economic crisis facing state 
government, the department can no longer offer free services to 
private parties engaged in contested custody proceedings. Per-
sons engaged in these proceedings are responsible for the payment 
of their attorney's fees and should be prepared to pay the costs 
of the custody investigation as well. Custody investigations are 
optional in contested custody proceedings. Therefore, if the 
parties can not afford to pay the costs of a custody investiga
tion, the parties will have to present their evidence as to the 
best interests of the child through other testimony without the 
benefit of a custody investigation. 

The department proposes to amend the statute to remove 
reference to the. fact that the costs of the investigations and 
report shall be paid according to the final order. The depart
ment has removed this section to allow the department to charge 
its fee for the investigation before. initiating the investiga
tion. In many cases the department conducts the custody investi
gation only to have the parties settle on the terms of custody at 
a later date. The ability to charge the parties for the cost of 
the investigation before conducting the investigation will assure 
that the investigation is only conducted in those circumstances 
where it is absolutely necessary and will eliminate the depart- ~ 
ment having to engage in bookkeeping and enforcement activities. 

It is estimated the department conducts 200 of these in
vestiga tions each year. The average length of time a social 
worker spends on conducting these investigations is 25 hours. 
The time spent by a social worker conducting an investigation in 
these private custody disputes is time taken away from the 
department's responsibility to provide protective services to 
children and adults. It is hoped that this bill will dissuade 
judges from ordering the department to conduct investigations and 
will allmv the department to collect a reasonable fee in those 
cases where they are court ordered to conduct the investigations. 

LCT/rm 
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27 CRIMES AND CRDIINAL PROCEDURE 18 § 1963 

defendant or any person acting in concert with or on behalf of the defendant be 
eligible to purchase forfeited p:operty at any sale held by the United States. Upon 
application of a person, other than the defendant or a person acting in concert with 
or on behalf of the defendant, the court may restrain or stay the sale or disposition 
of the property pending the conclusion of any appeal of the criminal case giving rise 
to the forfeiture, if the applicant demonstrates that proceeding with the sale or 
disposition of the property will resu!t, in irreparable injury, harm or loss to him. 
Notwithstanding 31 U.S.C. 3302(b), the proceeds of any sale or other disposition of 
property forfeited under this section and any moneys forfei(ed shall be used to pay 
all proper expenses for the forfeiture and the sale, including expenses of seizure, 
maintenance and custody of the property pending its disposition, advertising and 
court costs. The Attorney General shall deposit in the Treasury any amounts of 
such proceeds or moneys remaining after the payment of such expenses. 

(h) With respect to property ordered forfeited under this section, the Attorney 
General is authorized to-

(1) grant petitions for mitigation or remission of forfeiture, restore forfeited 
property to victims of a violation of this chapter, or t~}:e any ot!1er actior. to' 
protect the ri hts of iI1.noceQ1 llersoDlLYljJic1\.-is. il) life" Int~E§L£f.justice and 
w IC IS not In~on~E'tent with th~.EEovisiol1s .QfJbi§. chapt_~~ 
(2)compromise claims arising under this section; 
. (3) award compensation to persons providing information resulting in a 

forfeiture under this section; 
(4) direct the disposition by the United States oJ: all property ordered forfeited 

under this section by public sale or any other commercially feasible means, 
making due provision for the rights of innocent persons; and 

(5) take appropriate measures necessary to safeguard and maintain property 
ordered forfeited under' this section pending its disposition. 

(i) The Attorney General may promulgate regulations with respect to-
(1) making reasonable efforts to provide notice to persons who may have an 

interest in property ordered forfeited under this section; 
(2) granting petitions for remission or mitigation of forfeiture; 
(3) the restitution of property to victims of an offense petitioning for re

mission or mitigation of forfeiture under this chapter; 
(4) the disposition by the United States of forfeited property by public sale or 

other commercially feasible means; 
(5) the maintenance and safekeeping of any property forfeited under this 

section pending its disposition; and 
(6) the compromise of claims arising under this chapter. 

Pending the promulgation of such regulations, all provisions of law relating to the 
disposition of property, or the proceeds from the sale thereof, or the remission or 
mitigation of forfeitures for violation of the customs laws, and the compromise of 
claims and the award of compensation to informers in respect of such forfeitures 
shall apply to forfeitures incurred, or alleged to have been incurred, under the 
provisions of this section, insofar as applicable and not inconsistent with the 
provisions hereof. Such duties as are imposed upon the Customs Service or any 
person with respect to the disposition of property under the customs law shall be 
performed under this chapter by the Attorney General. 

(j) Except as provided in subsection (m), no party claiming an interest in property 
subject to forfeiture under this section may-

(1) intervene in a trial or appeal of a criminal case involving the forfeiture of 
such property under this section; or 

(2) commence an action at law or equity against the United States concerning 
the validity of his alleged interest in the property subsequent to the filing of an 
indictment or information alleging that the property is subject to forfeiture 
under this section. 

(k) The district courts of the United States shall have jurisdiction to enter orders 
as provided in this section without regard to the location of any property which may 
he subject to forfeiture under this section or which has been ordered forfeited unrler 
this section. 

(I) In orrler to facilitate the identification or location of prr.l't'rlY d~cbrpd forfeiled 
and to facilitate the disposition of petitions for remission or lIlit;~:ation of forfeiture, 

70 U.SCA.-2 
'86 P P. -
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Proposed amendments to SB225 (Halligan) -- prepared by Senate 
Judiciary Committee staff. 

1. Title, line 5. 
Following: "40-2-312" 
Strike: "THROUGH" 
Insert: "," 

2. Title, line 6. 
Following: "40-2-314" 
Insert: "," 
Following: "MCA;" 
Insert: "REPEALING SECTION 40-2~313, MCA;" 

3. Page 5, lines 7 through 13. 
Strike: section 12 in its entirety 
Renumber: subsequent sections 

4. Page 6, line 8. 
Following: line 7 
Strike: "premarital agreement of the parties;" 

5. Page 8, line 2. 
Following: line 1 
Insert: "(5) Premarital agreements must be enforced as provided 

., in [sections 1 through 10]. 
NEW SECTION. Section 14. Repealer. Section 40-2-313, MCA, is 
repealed." 

C:\LANE\WP\AMDSB225. 
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STANDING COMMITTEE REPORT 

'-1 
19 ......... . 

MR. PRESIDENT 

. ~2n~tc J~dic1ar; We, your committee on ................................................................................................................................... . 

""I: "~"'l' '-'If· ",,>.,. 
having had under consideration .................................................................. ~:-:.~~.~, ~~ .. ~ .. ~~ ................ No.: .. --:.:! ......... . 

_______ !_ir_G_t_ reading copy ( ""~,ite 
color 

RAopC the unifo~ prccarital ~grcewent act. 

C'':'~-\l'~ Br L "')5 
Respectfully report as follows: That .............................................................. :.:~~~~.:.~ .. ~ ... ~ ................ No .. ~.-:-........... . 

DO PASS 

DO NOT PASS 

liE AUENOID) AS FOLLOWS: 

1. Tltl&~ liue 5. 
Fol1ov1uf',t u40-2-312" 
Strike: "'!TIP..OTIGH.n 

Insert;: '1. U 

2. title. line 6. 
?'olla\d.~8: n 4~:l- 2 ... 314u 

Insert: If." 
Follow.1c.~: ":1CA ~ If 

" 

Icserr: %I;a!PEALI'NG StCrIO!i 40,""2,-:n3. ~CA;H 

J. ~age 5. 11~8 7 ~~ro~gh 1l. 
Strike: section 12 in ita eAtlr~ty 
xenuaber: uuLs~quent sections 

4. Page 6, lIne ~. 
followiu~: lIne 7 
Str1k~: ~n-q.!r1:t4! .. ~reelilent ot the r:artie1!;' \-

~. ra!~ S, liD~ :. 
Following: 11n~ 1 
IUSGl't: U (3) 'Premarital a,~re(,j'm.ent8 UIoUlt be enforced 44$ ilrovlded 1!l 

(secCiOllB 1 throu~u 10). 
t-;EW SECTIOif. Section 14. Repeahr. Section 40~2-H3t 'leA, 
'is r<2;Jeal~d. t· 
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MR. PRESIDENT 

We, your committee on ........ ~.~~~.~ .. ~~~~ ~~~~;Y. ........................................................................................... . 

~ nil1 ·~G having had under consideration ............................................................ ~~~~~ .. ~;: .......................... No .... ~:?.: ...... . 

_______ f..:.cir-'--s_t_ reading copy ( __ ·.,;_h_f.--,t_e_ 
color 

Respectfully report as follows: That .................................................................................................. No ................ . 

1. Title, linea 6 through 9. 
i?o11owin~~: .t!O·· on lice 6 
Str1b.~: tile reamlodur of line .,,) t.oroat.!l Of A.m TO~ on line i) 

,., -. 1'ltlOl, line 9. 
:~o11owlt\~: aDEPAR'l'M~t-n:u 

Insert: ~or SOCIJ.L ANO iU,;;.rUBILII'Al'Im. SERVICES" 

0>. P.l~;e 1. lil1.e D. 
?ellow1uR: '·child." 
Insert: "If the court orders the department of aocial auJ rehabtlita~ion 

aervicE':s to conduct t 1)Ct !.n.,est1~at:1on, the de.partul6l'lt ':..uy 
cilar8~ a rcaso~blu fce, ~o ba d~ter~iued by the court. 

4. Pa~~ l~ lines 22 thron~j 11~e 2, page 2. 
Strike: sub¥ection (2) in its ~nt1raty 
Renu~er: subsequent ~~bsecticn8 

~. PaRe l~ liae l~. 
Strik,!: B_(4r~ 

Insert: "(3)" 

~J!:n .as A;~E!iDJW 

DO PASS 

v. ?<l~C:: t- line ~4. 
Strike: 111..3)" 
Ins~rt: ·f (2)" 

til( , 
.I ~eR4tor :hl~ut'ek Chairman . 



STANDING COMMITTEE REPORT 

MR. PRESIDENT 

. ~;;!:aate. Jw.iiclary 
We, your committee on .................................................................... , ............... '" ........ , ................................... . 

- t ~111 ~~o 
having had under consideration ...... ~~~ .. ~ .. ~ .................................................................................. No .... :~~ :'~ ...... . 

ftrst. whit~ __________ readmg copy ( _____ ) 
color 

;;eWlta flUl 25:1 
Respectfully report as follows: That .................................................................................................. No ................ . 

1. Page 1. line 1~. 
1"0 lloSiiu,r.: t'.n.1.t.i.<~t:"u 

Iusert.: 

z. ?age 1, line :4. 
Tollo";lingl ;'VilOu 

Str1k(':: 'tcither't 

;;.( .. ~. .r\.s~~DEi) 

DO PASS 

Senator J':lZ41rek Chairman. 




