
_MINUTES OF THE MEETING 
FISH AND GAME COMMITTEE 

MONTANA STATE SENATE 

January 29, 1987 

The fourth meeting of the Senate Fish and Game committee was 
called to order at 1:00 P.M. on January 29, 1987 by Chairman 
Ed Smith in Room 402 of the Capitol Building. 

ROLL CALL: All members were present for roll call. 

CONSIDERATION OF SENATE BILL 109: Senator Al Bishop, Senate 
District No. 46, sponsor of the bill, stated that the bill is 
to authorize the Fish and Game Commission to auction one male 
Shiras Moose license each year. The money generated by the 
auction shall be used to benefit moose in Montana. Ten percent 
of the proceeds would go to the entity that conducts the 
auction. The remaining ninety percent would go back to the 
state to benefit the moo~e in such ways as the purchase of 
habitat and research. Based on figures of auctions held in 
Wyoming and Utah, a moose license could be aU2tioned for 
approximately $4,000. The expenses of the auction would 
be included in the 10% proceeds of the sale. The auction will 
be held by a wildlife conservation organization and would re­
quire no additional funding~ The amount of money that would 
be brought to the state through this auction would depend on 
the organization, the promotion, and the size of the organization. 
Bishop stated that the first wild sheep license auction brought 
$79,000, while the second auction held in Nashville, Tennesse, 
January, 1987, brought $109,000. 

PROPONE~JTS 

Ron Marcoux, Fish, Wildlife and Parks, stated the department 
stands in favor of SB 109. Marcoux offered written testimony. 
(Exhibi t 1) 

OPPO~EN':'S 

There were no opponents to SB 109. 

QUESTIONS FRO~ THE Cml!'1ITTE-E 

Senator Jergeson asked what the reason was why an auction had 
been chosen over a raffle. Marcoux explained that there are 
high administrative costs associated with a raffle.-

Senator Severson asked if the ten percent amount included the 
the promotion costs used by the entity conducting the auction. 
Yes, the promotional costs would corne out of _ the 10 percent. _ 
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Senator Smith queried Marcoux concerning mountain sheep problems: 
liver flukes. Smith asked if an investigation had taken place 
to take care of the liver fluke problem. Marcoux reported that 
the liver fluke is a viral problem and treatment of the sheep 
is being conducted by the department through a special disease 
center. Blood testing procedures are being implemented. 

DISPOSITION OF SENATE BILL 109: 

Senator Severson moved that the committee recommend a DO PASS 
on SB 109. The motion passed unanimously. 

Senator Yellowtail replaced Senator Smith as chairman of the. 
committee· at this time. 

CONSIDERATION OF SENATE BILL 139: Senator Ed Smith, Senate 
District No. 10, sponsor of the bill, stated that snowmobilers 
and private property issues must be. addressed with this legis­
lation. Tourism is an important industry in Montana. The 
bill was introduced because of the liability suit against the 
Fish, Wildlife and Parks Department. After ~~e bill was intro­
duced, Smith stated he had been contacted by snowmobilers and 
private landowners who then stated unless the same protection is 
gi ven to the pri va te landowner as is given to the Fish, Wildlife""" I 

and Parks Department, a lot of private property will be closed 
to snowmobiling. Snowmobilers come from allover Montana, the 
United States and Canada to take advantage of the snowmobiling 
offered in Montana. Many times the snowmobilers must cross 
pr~vate property in order to reach the public access areas 
groomed by the Fish, Wildlife and Parks Department. If recre­
ational snowmobiling is to continue, both issues must be address­
ed with this bill. 

PROPONENTS 

Ken Hoovestol, chairman of the legislative committee for the 
Montana Snowmobile Association, stated that the bill is designed 
and drafted after the Skiers Responsibility Act of 1979. The 
bill basically exempts the people involved in maintaining trails 
from liability except for willful or wanton acts. Hoovestol 
stated that major changes have been made in grooming programs and 
in signing programs which have been exhilarated. Berms are no 
longer placed on the end of the trails. Hoovestol gave an 
overview of the amendrnen ts. (Exhibit 2) 

Bob Nelson, Chairman of the Board of Directors of the Great Falls 
Snowmobilers Incorporated, ·stated that the organization has had 
difficulty obtaining liability insurance coverage. Their commit-
tee had been semisuccessful in obtaining the needed coverage ..., c. 

. I 
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which was to include any incidents on the groomed trail. After 
paying $500, the organization realized that the policy covered 
only the groomer himsel:f who was already insured by the state 
of Montana. The policy also included special events. The 
policy did not insure anything such as incidents or liability 
on the trail, and the organization was able to get the money 
back. The Great Falls Snowmobilers Incorporated made a concen­
trated effort,to obtain liability insurance for the trails 
and have been unsuccessful. Twenty-four insurance inquiries 
were sent to underwriters, fourteen responses were received 
with negative information, and the remaining responses were 
thought to be negative also. Nelson stands in favor of Senate 
Bill 139. 

Dick Johnson~ Deputy Director of the Fish, Wildlife and Parks, 
presented written testimony in support. (Exhibit 3) 

Dr. George Eusterman, district representative for the Montana 
Snowmobile Association, member and -. .safety instructor for the 
Great Falls Snowmobilers Incorporated, and medical director of 
Mountain Patrol Search and Rescue stated that he would like 
to feel that he represents the largest speci~~ interest group 
in the state of Montana. Eusterman stated the biggest problem 
regarding income from Montana tourism is the liability problem. 
The exaggerated settlements, liability insurance fees and/or 
no liability policies available at all are the cause of the 
problems. People must be responsible for their own actions. 
Montana cannot afford to have more businesses fail because of 
liability problems and still expect new businesses to come 
into the state. Montana cannot allow volunteer clubs, groups, 
and associations to dissolve by the threats of unreasonable 
law sui ts. 

Dennis Ogl, Montana Snowmobile Association, Helena's district 
director representing two clubs that maintain private trails 
stated that there are approximately thirty grooming projects 
that are administered by the Fish, ~Vildlife and Parks Department. 
There are over two thousand miles of snowmobile trails being 
maintained in Montana. The major concern of liability coverage 
has· beerr emphasized by the ruling in Flathead County liability 
case. Landowners who have given previous permission to groom 
trails and establish certain private property areas for 
snowmobiling are concerned about liability. Operators should 
be held accountable for their own actions when operating the 
snowmobiles in the natural environment. (Exhibit 3-A) 

Clyde Sealy, West Yellowstone, Montana Rental Operator, stated 
that he and a partner own and operate five motels, two restaurants 
a guest ranch, a Minimart and a gas station. They also operate 
over one hundred eighty snowmobile rentals. Sealy stated the 
winter economy of West Yellowstone is anchored to the sno\~obile 
industry. Without insurance, Sealy stated, liability risk is 
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equivalent to $4 million. Liability insurance could not be 
obtained in 1986. Currently, they are operating with insurance 
that covers only professional guided snowmobile tours. Ten 
thousand people will enjoy Yellowstone Park on snowmobiles 
this season. These people are offered individual operating 
instructions, maps, and safety hints. Sealy stated that he 
believes the snowmobiler needs to be made responsible for his 
own acts when one accepts the responsibility of driving a 
snowmobile. 

Marvin Hammer, district representative for the Montana Snow­
mobile Association, Missoula, presented the committee written 
testimony in favor of SB 139. (Exhibit 4) 

Dave Seyfert, Flathead Valley Sno Club, Montana Snowmobile 
Association, Kalispell, stated that they have had a major 
grooming area behind Big Mountain for many years. This area 
included three major trail heads. ~ince the lawsuit decision 
last fall, only one trail head is currently being groomed 
because some of the property is on Stoltz' land. Seyfert 
supports action on SB 139 so all the trails ~/n be maintained. 

Bob Didrikson, Lincoln, MT., representing the Ponderosa ~ 
Snowmobile Club, stated that the club has not been able to ~ 
obtain liability insurance except on the clubhouse. Didrikson 
stated that the club has approximately two hundred miles of 
trails that can be groomed for sno>vmobiling. Didrikson stands 
in favor of SB 139. 

Bob BuShnell, Montana Snowmobile Association president, Helena, 
stated the Hontana snowmobile clubs need this bill with the 
amendments. 

Everett E. Wooderd, representing the Missoula Snogoers, presented 
written testimony in favor of SB 139. (Exhibit 5) 

Doug Abelins, Cut Bank Sno Goers, Cut Bank, Montana, presented 
written testimony in favor of SB 139. (Exhibit 6) 

Bill Howell, West Yellowstone, MT., businessman, stated that 
liability insurance coverage was obtained three years ago for 
$500,000 per year at the rate of $3~ per machine. Two years 
ago the rates went to $500 per machlne, but only on machines 
that were rented for guided tours. Last year there was no 
insurance available whatsoever. The businesses were operated 
in the hope that there would be no liability suits against 
our busines~es. Liability insurance ~as obtained this year 
at a much hlgher cost: $200 per machlne. Howell stated that 
he is in cha:ge.o~ th~ West Yellowst?ne grooming program, and 
7annot get llablllty lnsurance at thls time. Howell stands 
ln favor of SB 139. 

I 
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OPPONENTS 

There were no opponents to SB 139. 

QUESTIONS FROM THE COMMITTEE: 

Senator Severson asked Howell how SB 139 affects sno\VIDobiles 
operating in Yellowstone Park. Howell replied that liability 
insurance is needed. During the period of time that the 
insurance could not be obtained, Senator Melcher and Representa­
tive Williams obtained exemptions from the U.S. Forest Service 
since permits were required to operate the snowmobiles in 
national forests. and these permits required liability insurance. Mr. 
Howell stated that the bill will make people responsible for 
their actions. The businesses are located in West Yellowstone, 
and Howell thought that the Montana law would set precedent 
for the surrounding states. 

Senator Yellowtail asked John Maynar.,d about comparative negli­
gence of tort claim situations in regard. to coordination with 
Senate Bill 51. Maynard stated the Tort Claim Division ot the 
Department of Administration stands in favor ~~ the bill to 
limit liability. Maynard offered to compare S8 139 and SB 51. 

Senator Smith said the bill came to the committee because it 
addressed a fish and game issue. Should the bill receive 
a DO IJJISS, Smith stated that bill may be transferred to another committ 
Senator Al Bishop stated that the bill should be sent to the 
Judiciary committee so that the bills could be coordinated. 

In closing, Senator Smith explained that President Norman was 
aware of the fact that, if private landowners were to be included 
in SB 130, the committee would direct the bill to the Senate 
Judiciary committee. Judging from the testimony, Senator Smith 
stated that the inability to obtain liability insurance has 
caused serious problems to Montana tourism. Unless somethi~g 
positive is done this session, vast amounts of private land will 
be closed to snowmobiling because of the high liability costs, 
and businesses and private individuals will lose what they have 
worked their lives to obtain. These issues must be addressed. 

Senator Yellowtail returned· the gavel to Senator Smith. 

DISPOSITION OF SENATE BILL 139: 

Senator Jergeson addressed the need for an amendment that would 
insert "landowners or their tenants." The amendment l'lOuld also 
include punctuation corrections. 
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There was no objection from the committee concerning the 
amendment. Senator Jergeson moved that the committee recommend 
a DO PASS on the amendment to SB 139. The motion passed 
unanimously. 

Senator Jergeson moved that the committee recommend a DO PASS 
AS AMENDED on SB 139. The motion passed unanimously. 

DISPOSITION ON SENATE BILL 109: 

Senator Jergeson moved the Statement of Intent be included 
with SB 109. The DO PASS motion passed unanimously. 

CONSIDERATION OF SENATE BILL 107: 

Senator William Farrell, Senate District No. 31, sponsor of the 
bill stated the bill's intent is to clarify the law and propose 
adoption of rules .. Line thirteen o~ the amendment strikes the 
work "may" and inserts "shall." In adopting the rules 
on restiction of firearms, consideration of population density, 
type of terrain, nature and extent of the use of the area will 

'" be taken into consideration, as well as the interest of public 
health, safety, and the protection of private property. If 
the judgment call revealed a need, the people living in the ~ 
area could establish their needs according to the developed 
criteria. 

PROPONENTS 

Alice Austin, 4741 Sundown Road, Missoula, MT., representing 
a citizen petition group, stated that the group seeks to close 
a section of the Bitterroot River bottom to hunting and dis­
charge of firearms. The ·group includes residents of the area 
and people who use the area for recreation. The effort is 
supported by the University of Montana, the Missoula High School 
district, the Missoula Country Club, and the Larchmont Munici­
pal Golf Course. Ms. Austin presented written testimony. 
(Exhibi t 7) 

David Lackman, Montana Public Health Association, Helena, 
testified in support of SB.l07 as amended. Public safety 
is of great concern and the association has been concerned 
at the failure of the Fish, Wildlife and Parks Dept .. to act in a 
decisive manner. 

Dick Johnson, Deputy Director of the Fish, Wildlife and Parks 
Department, gave written testimony in support of SB 107. 
(Exhibi t 8) 

OPPONENTS 

There were no opponents to SB 107. 
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QUESTIONS FROM THE COMMITTEE 

Senator Jergeson asked Senator Farrell if the change from 
"may" to "shall" would constitute a significant departure 
from the purpose of the bill according to title. The 
change would constitute changes to adopt new rules to 
cover all sorts of circumstances on department land control 
whether they were needed or not. "May" or "shall, when 
necessary" would be language that would be satisfactory 
to the commission and to the department according to Bob 
Lane, attorney for the Fish# Wildlife and Parks. 

Senator Yellowtail was excused from the committee hearing. 

Senator Severson asked the location of the problem area. 
The area runs from the Buckhouse Bridge to the McClay 
Bridge. 

'. 
Senator. Severson asked if the county commissioners could 
issue a no shooting regulation in the area. County 
Commissioners have no authority to make regul~tions con­
cerning no-shooting areas. 

Senator Smith asked ho'd much of the proposed area is ~ri '!a t'2 
property. Ms~ Austin stated that the area is an "island 
within the city." Senator Smith replied that it is very 
difficult for the Fish, Wildlife and Parks Department 
to implement any rules concerning property that is pri'lately 
owned. On August 6, 1987, the Fish and Game Commission 
declared 809 feet downstream from the McClay Brldge should 
be a no-shooting area. Almost all the landowners with pro­
perty on the river bank signed the petition for the bill 
to be dra\vn. 

The hearing on SB 107 was closed. 

DISPOSITION ON SENATE BILL 107: 

Senator Smith requested the committee to take executi'Je action 
at a later date due to the absence of co~~ittee members. 

ADJOURNMENT: 

There being no further business before the committee, Senator 
Smith adjourned the meeting at 2:48 p.m. 

SENATOR ED SMITH, Chairman 



ROLL CALL 

SENATE COMMITTEE--FISH AND GAME 

50TH LEGISLATIVE SESSION - 1987 

+ + + + + + + + + + + + + + + + + + + + + + + + + + + + + 

Date: January 29, 1987 

NAME PRESENT ABSENT EXCUSED 

Seuator Ed Smith, Chairman X 

Senator John Anderson X 

Senator Judy Jacobson X " 

Senator Elmer Severson X 
*' 

Senator Greg Jergeson X 

Senator Al Bishop X 

Senator Esther Bengtson X 

Senator Wm. Yellowtail X 
Vice-Chair 

• 
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SB 109 
January 29, 1987 

EXHIBIT NO._ / 

DATU;~ .... """"';Z; Al: 81 
DIU. {C, 56 Y'~ 9 ,j 

, I 
Testimony presented by Jim Flynn, Dept. of Fish, Wildlife & Parks 

During the 1985 legislative session, a bill was introduced and 
subsequently enacted into law, to allow for the auctioning of 
one bighorn sheep license to generate funds for the benefit of 
sheep herds in Montana. 

I 
I 

This program has been very successful thus far. The 1986 permit 
sold for $79,000 and the 1987 permit sold for $109,000 just this I 
last week. The success of this program has led to consideration 
of SB 109 which proposes a similar program for Shiras moose in 
Montana. While it cannot be anticipated that a moose permit I" 

would equal the sheep permit level, additional funds could be 
generated for our moose management program. 

Current revenues from the sale of 672 
were $38,600. The expenditures of the 
range from $20,000 to $35,000 per yea'r 
does not include the enforcement or 
species. Private donors interested in 
program donated $6,500. 

moose licenses in 1986 
Wildlife Division alone 
for this species, which 
drawing costs for the 
helping with the moose 

Other states such as Wyoming 
which have generated between 
see, these amounts would have 
management program. 

and Utah conduct similar auct ions 
$4,000 and $16,000. As you can 

a measurable impact upon our moose 

We would envision utilizing these funds by providing matching 
funding for projects with the u.s. Forest Service for riparian 
moose habitat enhancement projects, more intensive management 
surveys on populations (particularly in areas with limited 
visibility from the air) and to provide for moose habitat 
preservation through easements, leases or purchase. 

We believe the benefits associated with the revenues received 
would provide for additional enhancement of Montana's moose 

~ populations and therefore urge your favorable considseration 
of SB 109. 

"ffIIIII 

I 

l 
I 
I 

I 

I 



Amendments to S.B. 107 (Introduced bill) 

1 • Page 1 , line 13. 

Strike: "may" 

Insert: "shall, when necessary," 

2. Page 1, line 21. 

Strike: "may" 

Insert: "shall, when necessary," 

\ 
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EXHtBlT NO_ . ....id-:,.;....-___ _ 

DAT ... E _~/_. _-...:::,0..:..-; ...!.7_-_....;;,6"_7 __ 
_ c 

AMENDMENTS TO SB 139 BIll NO. ::5 6 I ~--S I 

1. Page 2, line 10. 
~_,-~----fl a -;>?~_-.j2r'~~- t-

Following: "clubs," 

Insert: "landowners," 

2. Page 4, line 6. 

Following: "condition;" 

Insert: "and" 

3. Page 4, line 7. 

Following: " in the" 

Insert: "mechanical" 

4. Page 4, lines 8 through line 10. 

Following: "snowmobile" 

Strike: remainder of line 8 through "area" on line 10 

5. Page 5, line 19. 

Following: "department" 

Insert: " or the landowner" 

-
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Testimony presented by Jim Flynn, Dept. of Fish, Wildlife and Parks 

The Department supports this bill including the amendments 
offered by the sponsor and the State Snowmobile Association. As 
the state agency responsible for the management of snowmobile 
recreation in Montana, we applaud the initiative of the 
Association in its efforts to bring equity to the distribution of 
liability responsibility among participants and providers 
involved with recreational snowmobiling. 

SB 139 is similar in concept and patterned after Section 23-2-
736, MeA, the "Skiers Responsibility Law," which was passed in 
1979. The bill recognizes the risks inheren t in the sport of 
snowmobiling and requires that participants be responsible for 
their own acts. The allocation of a greater share of the risks 
involved in an inherently dangerous sport to the willing 
participants is sound public policy and is consistent with 
accepted restraint on tort liability in similar circumstances. 

It does not absolve the Department, other agencies, landowners, 
or providers from responsibility for their acts, but does protect 
them from unreasonable liability. The standard of liability, 
willful or wanton misconduct, is the standard applied to 
landowners under the stream access statutes, Section 23-2-321, 
MeA, and to landowners who permit recreation on their property 
without consideration, Section 70-16-302, MeA. 

Passage of SB 139 will help to ensure that unreasonable liability 
responsibilities will not deprive Montana snowmobilers of land, 
facilities, and groomed trails upon which to enjoy their sport. 

I 
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Montana 

SENATE FISH AND GAME 
EXHIBIT No __ 4"'---__ _ 
DATE. a~/ ,-?? 19J' 7 

/.f 

1\ 
----J 

1--BIU:NO .. #89 

SNOWMOBILE 
V\ 

Associati'on 
~ 

Mr. Chairman and members of the Fish & Game Committee: 

r 
My name is Marvin Hammer from Missoula. I am a District Representatil_ 

for the Montana Snowmobile Association. My District includes the snowmobi-

clubs in Ronan, Deborgia, Hamilton, Ovando, Seeley Lake and Missoula. I 
The clubs are made up of approximately 40Q family members. 

Snowmobile clubs help generate the local economy in these areas by hOld' 

poker runs, guided trail rides, picnics and winterf~sts. Snowmobile 

clubs depend on groomed trails for all of their outings. We now have 

27 different communities that have grooming projects in operation. 

Snowmobilers bring life and money into these communities that would 

otherwise have their doors closed during the winter months. Snowmobile 

clubs and officers are now very concerned about their sponsoring of events .1. 

in fear of being sued. SQme clubs have discontinued their activities 

because they have tried to get insurance and found it to be expensive. 

Everything we do has an inherent rish. As concerned recreational 

snowmobilers we need to be responsible for actions as we enjoy our sport 

of snowmobiling. 

Senate Bill 139 "Snowmobilers Liability and Responsibility Bill" 

is needed to help the Fish Wildlife and Parks, Forest Service, private 

land owners, snowmobile clubs and grooming operators to continue 

to maintain the quality snowmobiling and snowmobile trails that we have~ i 
in our state. Thank you. 



611 Livingston Ave'. ~\fIt::~-'!::Ii;;;;iJI""-".P~~~ 
Missoula, Montana 59801 

TESTIMONY BEFORE FISH & GAME COMMITTEE----JANUARY 29, 198?---SB-139 

MR. CHAIRMAN & MEMBERS OF THE COMMITTEE---MY NAME I.S EVEREI'T E. lrJooDGERD--I 

REPRESENT OVER 200 FAMILY MEMBERS OF THE MISSOULA SNOWGOERS. 

AS '~INTER RECREATIONI,STS, wE ARE VERY DEPENDENT UPON LARGE PRIVATE LANDOWNERS. 

WE USE THEIR LOGGING ROADS AND CLEARCUTS EXTENSIVELY, AS DO OTHER RECREATIONISTS 

SUCH AS HUNTERS AND SKIERS. 

AS SNOWMOBILERS, IdE iVANT TO A.SSURE THESE LANDm/NERS THAT THEY WILL IN NO '~AY BE 

HELD RESPONSIBLE FOR INJURIES THAT MAY OCCUR "lHILE WE ARE THEIR GUESTS. 

SNOWMOBILING IS NOT A DANGE~OUS SFORT--BUT THE~E 13 AN ELEMENT OF RISK INVOLVED-­

MUCH THE: SAHE AS \fflEN OPERATING AN AUTOMOBILE. 

I HAVE SNOWMOBILED EXTENSIVELY FOR 18 YEARS--AND NOONE IN MY PARTY HAS HAD ANY 

SERIOUS DIFFICULTY--UNTIL 2 WEEKS AGO SATURDAY--WHEN ONE OF OUR GROUP CRASHED 

INTO A TREE:-AND ',vAS KILLED. HE '~AS GIVEN CPR AND MOUTH TO MOUTH RESUSCITATION 

UNTIL THE LIFE-FLITE HELICOPTER ARRIVED---BUT TO NO AVAIL. 

ACCIDENTS CAN HAPPEN--AND INJURIES CAN OCCUR. 

WE THEREFORE ASK YOU TO SUPPORT SB-139---AND MAKE IT CLEAR THAT WE ARE 

RESPONSIBLE FOR OUR OWN ACTIONS. 

THANK YOU. 

EVE~ETT E. WOODGERD 
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ISSOULA COUNT 
BOARD OF COUNTY COMMISSIONERS 

• Missoula County Courthouse • Missoula. Montana 59802 
(4061721-5700 

Senator Ed Smith, Chairman 
Senate Fish and Game Committee 
Montana State Senate 
Capitol Station 
Helena, MT 59620 

Dear Senator Smith: 

BCC-87-052 
January 28, 1987 

SENATE FISH AND GAME 
EXHIBIT No~ __ ..... l ___ _ 
DAT£... __ .... /_·;{~r..li-?:....£..Z __ 
DIU NO.-___ 5.;;::;:1:J~/l.:::;(j:....7'__ 

We are writing in support of SB-l07, particularly in regard to the language 
change that the Fish and Game Commission shall rather than may "adopt and enforce 
rules governing recreational uses of all public Jishing reservoirs, public lakes, 
rivers, and streams.. " 

We have supported the citizen-initiated petition requesting the Fish and 
Game Commission to adopt a rule prohibidrng hunting in one p~rticular area of 
the Bitterroot River bottom from the beginning, believing that the no shooting 
area as defined would not inhibit the rights of hunters as there appear to be 
many other areas along the river bottom where they can engage in their sport 
without· endangering the health, welfare and safety of people and property. Because 
of residential development and recreational use in this area, we feel that allowing 
hunting in the same area raises an issue of public safety that needs to be 
seriously considered by the Fish and Game Commission. The change of language would 
emphasize that the issue of public safety "shall ll rather than "may" be considered, 
an important distinction. 

Sincerely, 

MISSOULA BOARD OF COUNTY COMMISSIONERS 

APPROVED: NOT AVAILABLE FOR SIGNATURE 
Ann Mary Dussault, Commissioner 

BCC/LM/lm 
cc: Missoula Legislators 
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SB 107 
January 29, 1987 

SENATE f\SH A~ME 
EXH\B\T NO.- '1 

/-J 9-,? 
-

DATE '/ cz --J_---
8\llNO.~-~ 

-

Comments on proposed amendment mandating the commission to adopt 
rules. 

Amending Subsection (1) and (2) to provide that the "commission 
shall adopt rules" rather than the present "may adopt" will 
accomplish no purpose. It will not require that the Fish and 
Game Commission must adopt rules restricting the use of firearms 
because that can be done only where the use of firearms is a 
threat to public health, public safety or is necessary to protect 
property in the judgment of the commission. SB 107 as introduced 
details the criteria that must be considered when the commission 
decides whether to adopt rules restricting the use of firearms. 

However, mandating the adoption of rules on lands and water under 
the regulatory control of the commission might mean rules would 
have to be adopted for all lands and water even where there is 
no need for any rules. This result makes no sense and is not 
desirable. 

'. 
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shall adopt rules" rather than the present "may adopt" will 
accomplish no purpose. It will not require that the Fish and 
Game Commission must adopt rules restricting the use of firearms 
because that can be done only where the use of firearms is a 
threat to public health, public safety or is necessary to protect 
property in the judgment of the commission. SB 107 as introduced 
details the criteria that must be considered when the commission 
decides whether to adopt rules restricting the use of firearms. 

However, mandating the adoption of rules on lands and water under 
the regulatory control of the commission might mean rules would 
have to be adopted for all lands and water even where there is 
no need for any rules. This result makes no sense and is not 
desirable. 
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January 29, 1987 

I am Alice Austin, 4741 Sundown Road, Missoula 59801. I speak for 
Citizen Petition, a group which seeks to close to hunting and 
discharge of firearms a mapped section of the Bitterroot River 
bottom near Missoula. The group includes residents of one area and 
others who recreate in the area. The effort is supported by 
institutions which control land in the area including the University 
of Montana, the Missoula High School District, the Missoula Country 
Club and the Larchmont Golf Club. Shooting 1s not permitted on 
Federal and Forest Service land in the area. 

Senate Bill 107, an amendment of 87-1-303 MCA was drafted in 
response to a request of Citizen Petition and the Missoula County 
Commissioners. Our request was made to Senator Bill Farrell and 
Representative Budd Gould in whose districts the mapped area is. 

AS a part of SB 107, we ask for a word change. In 87-1-303 MCA 
Section (2) in the first sentence, we ask that the word may be 
changed to shall. 

Another change has been proposed--It Is that the word shall be 
followed by the words if necessary. We oppose the addition of the 
words if necessary. 

Part of SB 107 is the addition of a section (4) proViding critena to be 
used in considering the need for public safety. We did not and do 
not request thiS section, but are not opposed to it. 

Why do vie ask for the word change in 87-1-303? 

1. VIe feel that 87-1-303 as presently written gives a right to 
the Fish and Game Commission but not a responsibiblity. If the 
nght to protect public safety is given to a public body, the 
responsibiblity to do so should also belong to that body. 

2. There is a public safety problem in the mapped area which 
has not been solved. If we have to return to the Fish and Game 
Commission to ask for help, we need assurance that protecting public 
safety is the Commissions' responsibility as well as its right. 

I will stop here in the interests ot time and will try to answer any 
questions you have. I have some copies of materials about the area 
and the problem which I can give the Committee. I will hand the 
Committee Chairperson a letter from the Missoula County 
Commissioners which supports our word change request--Early in 
1986 the Department of Fish Wildlife and Parks received copies of our 
petitions and letters of support up tho that tllne--Othermaterial 
'v'las added at the time of a July 1st, 1986, hearing in Missoula. 



July 1, 1986. 

STA TEl1ENT TO THE }lONTANA FISH AND GAl"':: COMl-IISSION FOR THE CITIZENS' 
PETITION ASKING FOR A NO SHOOTING, NO HUNTING 

RULE 

! .... i:y name is Alice Austin. I live at L741 Sundown Rd. 't-'q husband. and I 
own a short piece of riverbank on the Bitterroot River in the area of the 
requested rule. I am one of the people who has gathered petition signatures 
and worked on the citizen effort to get a no shooting, no hunting status 
for the area defined in the hearing notice. We have done this because it 
is a much needed public safety measure. 

~\e appreciate the presence of Fish and Game Commission members who have 
heavy delnand on their time. We realbe that the responsibility they take 
in regulating hunting of big game and. birds and fishing f or the st-a te is 
important and requires great dedication •. We realize that citisen public 
safety needs are not often the subject before you for decision making. 
\-;e come to you because we have been advised by city ani· county officials 
to do so. It is the commission's role to decide whether an area outside 
city limits has become too populated for shooting and hunting. 

lou have studied a map showing buildings along the river. It is true that 
such a map indicates how many people reside close to the river. It gives 
no indication of the numbers of people who come to the river bottom, 
some who live in the mapped area and ma~ who do not, to fish, walk, ride 
horseback, birdwatch, canoe, raft, kayak, swim, cross-c~try ski or 
picnic. 

Unfortunately this river section is all too frequently used by target 
shooters, plinkers, and young, inexperienced or other hunters who have 
no means to travel farther to locations where hunting is better. These 
shooters ani hunters are a clear and present danger to the people who 
live near the river, to others recreating in the area and to numerous 
domestic ar~ls. 

r and renters on our property have had bullets coming from across the 
river in our direction while walking and birdwatching in our woods. 
We have had trespassenwith shotgun and bow and arrows near the river. 

There is a concern about. shotgun pellet.s. We have been t.old, "They only 
carry sixty yards." John Klapwyk and Briggs Austin set cardboard boxes at 
200 feet and 400 feet and shot at them wit.h a twelve gauge shotgun using 
number two birdshot. On checking the results they found that quite a 
number of shot. had gone through two walls of the box at 200 feet. A few 
had gone through two walls of the box at Lao feet. 

I ask that the Fisbarrl Came Commission approve the proposed rule with 
the two conditions asked in the original petition. Number one sta~es, 
itA landowner may use a gun to protect his property by controlling 
varmints or predators." This coroition is asked for by owners of larger 
pieces of land who feel they need it. This condition is probably also 
covered by condition number two which says, "The constitutional right 
of any person to bear arms or to use lawful force to protect himself or 
his pro?ert.y is not restricted." If corrlition number one is not acceptable 
to the commission, we ask that condition two surely be in~1't·flSH AND Gi\ME 

EXHIBIT NO . 7 - P<"--j?--' I 1/ 

DATf~ __ ~/ __ -_2_~_'-__ ~~) __ 7-----



pg. 2 

Blue Mountain Recreation Area adjacent to the area of this request had 
14,5CO visitor days in 1984 and 1985 according to an educated estimate ~ 
which is part of Forest Service reccrds. We cannot assume that that figure 
applies to the river bottom, but it is an indication of the numbers 
recreating in the general area. Those who use Maclay Flats adjacent to 
the river are in the recreation area and are included in that statistic. 
Blue l'lt. Rd., a bol.ll'Xiary of the request area, is an access for the 
recreators both in the river bottom and on Blue Mt. 

The map before you shows, in orange tape, the places where cattle or 
sheep are on the river bank. Red tape shows the proposed wheel chair 
trail on i'aclay Flats. Also proposed for Jolaclay Flats are environmental 
education opportunities for school children. 

Stan Bradshaw, our hearin~ officer,has already received support comment 
for the proposed rule frompr. Kraft, Superintendent of Schools) on 
behalf of Vo. Tech. Similar support has come from the Missoula Country 
Club. I am handing him a letter of support from the .t-lissoula County 
Commissioners as well as a number of letters from individuals. 

Thank you for your time. 
" 
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HOUSE AMENDMENTS TO 
SENATE BILL 139 

Position of Department of Fish, Wildlife and Parks 
Prepared by Jim Flynn 

The House Judiciary Committee's amendment to Section 8 of SB 139 
(the Snowmobile Area Operator's Liability Bill) has made the 
originally proposed amendment to Section 70-16-302, MCA, unclear. 

The Recreational Use Statute, in Montana and many other states, 
provides that persons in control of land who allow others to use 
that land for recreational purposes without consideration are 
held to a lower standard of liability. As introduced, SB 139 
amended this statute to include the Department, along with 
landowners or tenants, when the Department enters into agreements 
with landowners to provide recreational opportunities. 

However the House amendment only partially removes the Department 
from the originally proposed amendment. As now amended, SB 139 
provides that the Department when it enters into agreements with 
landowners does not extend assurances that the property is safe 
but the Department is no longer described as having the same 
liability as landowners or tenants. It is not certain what 
standard of liability now would apply to the Department. 

The original intent of the amendment to Section 70-16-302, MCA, 
was to clarify that the Department, in providing recreational 
opportunities under agreements with landowners where no fee is 
charged, has the same standard of liability as the landowner. If 
the Department is the actual landowner, then the lower standard 
of liability applies to the Department under the recreational use 
statute whether amended or not. 

The intent was to bring equity to the distribution of liability 
responsibility among participants and providers involved with 
recreational snowmobiling. The amendment would also apply to 
Department agreements with landowners for such recreational 
activities as walk-in easements for access to public land and 
agreements providing for fishing access. The House amendments 
would leave all of this unclear as to whether the Department 
would be held to the same standard of liability as landowners 
under the Recreational Use Statute or held to the standard of 
ordinary negligence. 

The Department believes that an allocation of a greater share of 
the risks to the willing participants involved in the inherently 
dangerous sport of snowmobiling is sound public policy. It would 
not absolve the Department from responsibilities for its acts but 
does provide protection from unreasonable liability. SB 139, as 
introduced, would not affect the ordinary negligence standard 
applied to the Department in the management of camping areas and 
developed recreation areas where use fees are charged. 



~~ 
~ {'", t~ 

Because the Department is the state agency responsible for the 
management of snowmobile recreation in Montana and because 
unreasonable liability responsibilities may make those management ~ 
duties difficult to justify, the Department believes that secti6n 
8 of SB 139 should be amended to the original language. This 
clarification of the Department's status will help to ensure that 
unreasonable liability responsibilities will not deprive Montana 
snowmobilers of land, facilities, and groomed trails upon which 
to enjoy their sport. 

" 
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NAME: __ " S(~--l]~·~(j......:\~"') ___________ DATE: I/~-< / 1 
' ,)I.. '7 !y 7 7 "---+,---

ADDRESS: __ ~w,~-K~~~~~" !~.~>~l~"~t~)f~)~e~k4~,~_~\~q~~u~d~ ______________ __ 
. ) 

PHONE : _...-J4:......Jq...l.1_-LJ.....i.,~0--lY .... L"--_______________________ _ 

APPEARING ON MilCH PROPOSAL: ___ ~'~B~/~O_~4~~(_I/~~"~\~~=l.~_~~,)~-:J~ ______ _ 
// 

00 YOU: SUPPORT? AMEND"? OPPOSE? ---

CO~~ENTS: ______________________________________________________ __ 

" 

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE COMMITTEE SECRETARY. 



AMENDMENTS TO SB 139 

1. Page 2, line 10. 

Following: "clubs," 

Insert: "landowners," 

2. Page 4, line 6. 

Following: "condition;" 

Insert: "and" 

3. Page 4, line 7. 

- Following: "- in the" ----------

Insert: "mechanical" 
'. 

4. Page 4, lines 8 through line 10. 

Following: "snowmobile" 

StNAf c FiS.. niL Gi;Mc 
EXHIBIT NO._ -----
DATE -day l,;l ~ / f (.Y 7 
BILL l /39 - III 

Strike: remainder of line 8 through "area" on line 10 

5. Page 5, line 19. 

Following: "department"· 

Insert: " or the landowner" 
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STANDING COMMITTEE REPORT 

.;r.~!V~~ ... ~?, .... .l.~.~.7 ................. 19 ........ .. 

~ MR. PRESIDENT 

..... . 

We, your committee on ......................... f. ~.~~ ... ~n.~t .. G~~ ........................................................................... . 

having had under consideration ................... ~""~_ ... ~~.ll ........................................................... No .. 1.0.9. ...... .. 

_....:...P-=i=r:..=s::....=t:.=----___ reading copy ( l'ihi t:.a ) 
color 

-bAct to Authorize the Fish and <lace COlIU!lisaion to Auction!6,\Q 
~1a.lo Shira. ?4oQ8. Lioense Bach Year: and ?o Provide That Money 
Generated by SUC~ Auction he Used For The Benefit of ~oo.e.~ 

Respectfully report as follows: That .......... Sonata .. nil.l ............................................................. No· ... l·09· .. ·· . 

DO PASS 

.. 'sena tor" tid" slZii'fii·························· Ch~'i~~~~:"" 



STANDING COMMITTEE REPORT 

January 29 Q7 

j 

) MR. PRESIDENT 

....................................................... ,. 19 ......... . 

~ 

Fish and ~ame 
We, your committee on ................................................................................................................................... . 

Senate nill 139 
having had under consideration ........................................................................................................ No ................ . 

_ ... P ..... l ..... r .... s ... t:~ ____ reading copy ( llhite 
color 

-An Act nefininq the 3esponsibility and Liability of~SnQwmobile 
J~ea Operators and the Responsibility and Risk Borne by SDOW~obilers~ 

Respectfully report as follows: That ............... Sen..st.a .. :3i11 ........................................................ No .. J l:t ....... . 

be amended as follows: 

1. ~aqe 2. Line 10. 
Following: ~eluba,~ 

Insert: DlandoWDers or their tenan~s#~ 

'-. Pa9G 4, line ~. 
Pollowing: "condition~" 
Insert: "and-

1. Paqe., line 7. 
1"0 1 lov!nq= '" in the'" 
Insert: ·~echanicaln 

4. Page., lines 8 throuqh line 10. 
Foll~4ing: ~snOWMOblle~ 
Strike: romai.."der of line 8 t..t'lrought ,. area" on line 11) 

5. Page i, line 15. 
Followi:19: .... landownar ,) 
Ins.ert: '" or tOM~· 

6. Page 5, line 19. 
Pollowinr,p '~dooart...T!\entlt 

Insert:" :-t."iieiAridovner I or the landQ\lnert s tenant'" 

AUO AS AJiI:UOSI> -_ •. _._---
DO PASS 

Sena.tor E-1 Sl::lith Chairman. 
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