
MONTANA STATE SENATE 
JUDICIARY COMMITTEE 

MINUTES OF THE MEETING 

January 15, 1987 

The seventh meeting of the Senate Judiciary Committee was called to 
order at 10:00 a.m. on January 15, 1987 by Chairman Joe Mazurek in Room 
325 of the Capitol Building. 

ROLL CALL: All committee members present. 

CONSIDERATION OF SB 51: Senator Bob Brown of Whitefish, Senate District 
#2, introduced SB 51. He said the bill amends the statute on comparative 
negligence by substituting the doctrine of "comparative fault" for the 
doctrine of "comparative negligence". He said presently in Montana law, 
the plaintiff does not have to claim negligence on the part of a defective 
product. He commented he needs to only prove that a defect caused an 
injury and then the manufacturer is strictly liable for any 1nJury or 
damage caused. He said under existing law it is possible for a plaintiff's 
negligence or negligent misuse of a product to constitute 90 percent of 
the cause of his injury, where as the defective product might be only 10 
percent of the cause. He stated the negligence of the plaintiff is not 
considered and he can recover fully from the product's manufacture. He 
explained under SB 51 the fault of the plaintiff would be compared to 
the fault of the seller or the manufacture of the product and his recovery 
would than be reduced or dropped, depending upon the percentage of his 
fault. Senator Brown read the types of action that produce one's own 
fault ( (a) through (d) on page 2 of the bill). He explained Section 2 
eliminates the concept of joint and several liability, except where 
defendants have acted in concert in contributing to a claimant's damage 
or if one defendant acts as an agent of another. He explained under 
existing law there could be three defendants who cause injury to a 
plaintiff and they are all liable for the full amount of the plaintiff's 
damages, regardless of their own percentage of liability. He explained 
if a plaintiff sues for $100,000 and is 10 percent at fault and each 
defendant is 30 percent at fault, the plaintiff can collect the entire 
amount from one of the defendants or any combination of them. He said 
that if the plaintiff collects from one defendant, that defendant has to 
attempt to collect the balance of the settlement from the other defendants. 
He said under SB 51 a jury must determine percentage of fault of each 
person whose action contributed to the plaintiff's damages, including 
the plaintiff himself. He said the plaintiff is not entitled to be 
compensated for the percentage of the damages that resulted from his own 
fault and each defendant is only liable for damages attributable to him. 
He stated the bill eliminates the need for the present practice of the 
paying defendant of having to take action to recover from other defendants, 
since each defendant is only liable for his own degree of fault. He 
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felt it made major changes in the law: comparative fault instead of 
comparative negligence; the plaintiff becomes responsible for his own 
actions; it also does away with joint and several liability. 

PROPONENTS: Jim Robischon, Montana Liability Coalition, gave a list of 
members of the Coalition to the committee (see Exhibit 1). He felt the 
bill matches liability for damages to fault. He said the author of the 
bill, John Stephenson, of Great Falls, could not come, so he would 
answer any questions about the bill. He said the bill has been patterned 
after a Washington state bill and the Coalition feels there should be an 
amendment because the bill does not make it clear whether an employer's 
or co-employer's fault would be included in the "comparative fault pie" 
and the amendment would exclude employer's or co-employee's fault, so 
when the consideration of the fault of all the parties involved in the 
issue would be assigned, the employer's and co-employee's, which is 
under the Workmens' Compo Act, would be excluded. He presented amendment: 

Page 3, line 22. 
Following: "Claimant." 
Insert: "Provided, however, that in attributing fault among persons, 
the finder of fact shall not consider or determine any amount of 
fault on the part of any injured person's employer or co-employee 
to the extent that such employer or co employee has tort immunity 
under the Workers' Compensation or Occupational Disease Acts of 
this state, or any other state, or of the federal government." 

He said the question always is what is going to be the impact on availability 
and cost of liability insurance. He said there is no proven link 
between general tort reform, such as in SB 51, and availability or cost 
of liability insurance. He handed out a publication by Orin S. Kramer, 
a November 4, 1986 issue out of the The Journal Of Commerce (see Exhibit 
2). He said this article deals with the issue. He stated the individuals 
of the Coalition could be insured in a combination of ways: 

1. They could be fully insured. 
2. They could be partially insured. 
3. They could be under insured and only be able to afford inadequate 

limits. 
4. They could be self insured, like the Montana Medical Association 

and the Montana Cites and Towns, and maybe, the Montana 
Bar Association. 

5. They could be uninsured. 

He felt SB 51 would operate for the benefit of four of these situations. 
He felt the bill would provide a greater opportunity of security in the 
modern court environment. He commented that an additional security 
would be in the actions taken in the investments made by a person or 
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organization in self-insurance programs. He believed there would be 
security in the knowledge that any improvement that a business organization 
or person made in the reduction of risks to others would probably be 
rewarding to the organization or person in that the fault would be 
reduced. 

Gerald J. Neely, Montana Medical Assoication, testified in support of SB 
51 (see Exhibit 3, written testimony). 

Kay Foster, representing the Governor's Council on Economic Development 
and the Billings Chamber of Commerce supported SB 51 (see Exhibit 4, 
written testimony). 

Alex Hanson, League of Cities and Towns testified that municipal governments 
provide services to the people of the state of Montana. He said they 
have 1,000 miles of streets and sidewalks and he said they operate 
utilites in most of the cities in Montana and conduct fire and building 
inspections; operate public buildings. He said a year ago a program 
began to provide insurance for the cities and towns of Montana that were 
not available in the commercial market. He stated~the Montana Municipal 
Insurance authority has been set up, which provides liability coverage 
up to a limit of 1.5 million dollars to more than 75 cities and towns in 
the state. He stated we are trying to provide fair priced insurance 
because it is the tax payers who pay the premiums for the cities and towns. 
He felt SB 51 will help their effort to provide fair insurance to the 
state. 

Kathy Irigoin, State Auditor's Office, testified for the bill with 
amendments attached (see amendment sheet (Exhibit 4A». The State 
Auditor's office suggested that a provision be added to the bill that 
states joint and several liability applies if the claimant's apportioned 
percentage of negligence is zero, she said. She stated the reason for 
this is that if a claimant is not responsible for his injuries, he would 
be able to recover in the easiest way possible, which means going after 
the "deep pocket". She felt because of this reason joint and several 
liability should be permitted. She said the State Auditor also believes 
there are not many cases in which a claimant is not found to be at all 
responsible for his injury. The Auditor felt that the word "fault" in 
section 1 of this bill should be replaced with the word "negligence". 
She thought the bill extended too far because of the conflicting studies 
conducted as far as the effects of tort liablity and the cost of insurance. 

Dan Hoven, Montana Municipality Insurance Authority, testifed in support 
of SB 51 and he said their position is to eliminate joint and several 
liability. He hoped joint and several will stay the way it is now in 
the bill. He stated this is important to the insurance authority because 
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of the broad responsibilities the cities and towns have in this state. 
He gave an example of a simple traffic accident that caused a town to be 
one of the defendants in a liability case because a pothole was in the 
area, and if the pothole had minimal involvement in the accident, the 
city or town, presently, can be exposed to the full recovery or has the 
option to settle the suit way over the amount of their true fault. He 
said it is only a matter of fairness that the responsibility for damages 
equals fault. 

Lorna Frank, Montana Farm Bureau and Mountain West Farm Bureau Mutual 
Insurance Company, stated support for the bill (see Exhibit 5, written 
testimony). 

Bruce Moerer, Montana School Boards Association, testified in support of 
the SB 51, especially in the joint and several liability section. He 
felt schools are willing to pay their f~ir share, but should not be 
exposed to more than that. He felt the tax payers should not have to pay 
for the wrong doings of others. 

H.S. Hanson, Montana Technical Council, supported t~e bill. 

OPPONENTS: John Hoyt of Great Falls, representing himself, testifed 
that he was not against a good business climate in Montana, but wanted 
to point out that elimination of joint and several liability is a popular 
theme today and the special session about joint and several showed the 
hysteria over this subject. He said a workable system of civil justice 
is needed. He said no one person has talked about the people that will 
need your help when they become injured. He presented an amendment and 
the reasons for it: 

1. It is important that law suits are settled and litigation be 
brought to the lowest level possible. 

2. It is important that one percent liable people are not stuck 
for a big payment. 

He explained his amendment gives those people or entities found to be 10 
percent or less negligent severally liable and not jointly. He explained 
they would pay in a verdict if it was 10 percent or less. If it is more 
than 10 percent, they are substantially negligent. He said we don't 
know who is going to win or lose with this bill. He stated the proponents 
of this bill don't know if they may be the ones who are going to suffer 
because there might be fights among the defenants themselves over how 
much and who did what. He felt this will not happen if the committee 
entered this 10 percent into the bill. He said it will help Mr. Neely 
with this. As far as changing "negligence" to "fault", it opens up a 
"Pandora's Box", he said. He commented that he has tried to meet with 
fair and knowledgeable lawyers who represent people in the coalition and 
insurance areas about this problem. He mentioned a meeting on December 
23, 1986 in Helena and the majority of them felt joint and several 
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should be left in the bill with the 10 percent amendment. He stated the 
eliminating of joint and several all together will make the settlement 
of cases more difficult and the 10 percent will make it easier for 
settlement. He commented the bill requested by the Montana Defense 
Council and the Montana Trial Lawyers' bill should both be abandoned and 
there should not be a substitute of "comparative fault" for "comparative 
negligence". 

Tom Lewis, President to the Montana Trial Lawyers Association, opposed 
SB 51 because mixing concepts of negligence with strict liability, and 
concepts of warranty are mixing "apples and oranges" and creating havoc 
to the legal system. He gave the example of a simple negligence action 
about a farmer who goes 7 miles to feed his cattle, but the road is icy. 
He said the farmer has to feed the cattle, so he assumes the risk and 
gets on the road and gets hit by a truck. He said his assumption of the 
risk becomes a defense despite the fact his conduct was reasonable. He 
stated the same type of analysis can apply when you talk about the 
simple negligence as a defense in a strict liability case. Strict 
liability involves a policy decision by the courts and legislators and 
it is well accepted in this county, he explained. It is based on the 
premise that the manufacturer that places the product in the stream of 
commerce is going to be liable for defects in that product which creates 
an unreasonable risk of harm to the consuming public, he said. He 
commented that negligence should not be a defense to that because the 
plaintiff doesn't have any control over that. He stated on the issue of 
joint and several he agreed with Mr. Hoyt and he felt the committee 
should compare the individual fault of the plaintiffs and defendants for 
the purposes of establishing whether joint and several should be applied. 
He said if the plaintiff is more negligent than the defendant, he can't 
recover anything or the defendent may be severally liable, if the plaintiff 
is more negligent than the individual defendant. He said if we get rid 
of joint and several liability, we get rid of something we have had for 
many years; so there are three choices: 1) Let the victim carry the 
burden of his harm. 2) Let the public carry the burden of harm. 3) Let 
the persons at fault carry the burden of harm. He felt the innocent 
victim is left to his own resources with this bill and the public pays 
for it. He felt our system of tort does justice because it states who 
the person is at fault; who creates the unreasonable risk; and who is 
negligent, bares the risk of harm; that is where it is and that is 
where it should remain. 

Karl Englund, Montana Trial Lawyers Association, stated this is asking 
the jury to not only tell what each defendant did wrong, but apportion 
the fault to people who are not even represented in the case. He said 
it prevents the settling of any case in which you have multiple defendants 
because if you settle with one defendant, the rest of the defendants 
will blame the one that settled out of court. He said this bill will 
have to have a trial procedure against every defendant and make every 
case more complex and more difficult. 



Judiciary Committee 
Minutes of the meeting 
January 15, 1987 
Page 6 

Zander Blewett, a lawyer from Great Falls, opposed the bill because it 
is a full scale change in the law and it will give the system more 
problems. He supported the 10 percent threshold in joint and several 
because it gets rid of the municipality problems, the school board 
problems, or any of those people that are slightly involved. He felt 
with this bill the whole tort system is changed. He stated that the 
bill actually says if you are not wearing a seat belt that that issue 
ought to be litigated in every automobile case. He said we are talking 
about having experts from both sides coming in and saying, "Well, I know 
he was rear ended but our expert says he wouldn't have a head injury if 
he had a seat belt on." 

DISCUSSION ON SB 51: Senator Crippen asked Mr. Robischon to comment on 
Mr. Hoyt's 10 percent proposal to the joint and several part of the 
bill. Mr. Robischon replied that the American Bar Association Tort 
Reform Committee that studied the joint and several liability and the 
"comparative fault pie" has come up with a recommendation of 25 percent. 
He commented that arbitrary percentages are being debated here, whether 
or not the doctrine applies. Senator Crippen commented that what he 
gathered from Mr. Robischon's statement is he was not opposed to the 
concept of Mr. Hoyt's proposal, but the percentage of it. Mr. Robischon 
replied that the concept in SB 51 is a wide open doctrine and different 
percentages will effect it differently. Senator Crippen asked Mr. Hoyt 
where they got the idea of above 10 percent would be substantially 
negligent. Mr. Hoyt responded that studies in California showed that 
less than one percent of those persons that are defendants and multiple 
defendants in cases have been found to have liability less than 10 
percent. He said it eliminates those who have a minimal amount of fault 
and it is a fictitious number, but not an arbitrary one. He echoed it was 
one that was arrived at after studying liability cases from allover. 
He said it is very important to settle cases and some attorneys are 
great for drawing liability cases out. Senator Crippen inquired if 
section 1 wasn't changed, with a plaintiff of 25 percent negligence and 
several defendants that were 10 to 15 percent negligence, would it still 
not allow the plaintiff to recover anything. Mr. Hoyt responded that 
under the joint and several, presently, the plaintiff would recover, but 
that is a gray area. Senator Crippen gave an example of 10 percent 
situation, which fit the Hoyt amendment. He said under the bill if the 
plaintiff is over 10 percent negligent, the fact is he would have to 
give up that 10 percent, or would he be entitled to it, or is he liable, 
or is there anyway to recover at all. Mr. Hoyt replied this a gray area 
again. 

Senator Mazurek stated that would be good for the committee to run 
through different percentages to see how this would work. 

Senator Halligan commented that he felt that mixing all of the concepts 
of warranty, strict liability, and product liability was a bit much. He 



Judiciary Committee 
Minutes of the meeting 
January 15, 1987 
page 7 

asked Mr. Robischon if they had discussed the confusion that may result 
from combining these issues. Mr. Robischon answered that expanding 
existing definitions to one definition of fault, and the way it effects 
the concept of joint and several liability, is expanding the concept of 
negligence to fault, and the things identified in subsection 2 are 
expanding the consideration of the plaintiff's involvement in the over 
all "fault pie". He stated if the plaintiff is going to have fault 
attributed to him or if his share of the "fault pie" is going to increase 
because of non-use of safety devises, that has to have a secondary 
effect upon the 10 percent tortfeasor in the case, because of the increasing 
claimant's share of that pie. He said the change from "negligence" to 
"fault" causes changes in the plaintiff's share when it comes down to 
what the severally liable defendants really have to account for in 
dollars. Senator Halligan asked what sort of social policy or judicial 
policy comes along with this. Mr. Robischon replied it will increase 
the plaintiff's fault where it has never been increased before to reduce 
the size of the dollar pie. \ 

Senator Mazurek explained there will be a subcommittee appointed to this 
bill. 

Senator Beck commented that we are trying to limit the exposure of each 
person to a certain amount and when we get in executive session the 
attorneys on both sides should remember that. 

Senator Brown closed on SB 51 by stating the bill is modeled after the 
tort law in Washington state and it is by the recommendation of the 
joint committee on liability issues, which was made-up of equal party 
members. He said the committee was in favor of this bill. He said it is 
critical to self insurers and their solvency and if the availability of 
affordable insurance is going to be a repetitious problem for Montanans 
in the future, then self-insurance might be the answer. He commented on 
Mr. Hoyt's amendment and the 25 percent threshold recommendation by 
saying they are arbitrary with whatever percentage one looks at and he 
felt that it should be discussed in trusting the jury on 10 or 25 percent 
or beyond that. He commented that the League of Cities and Towns, the 
Farm Bureau, the Govenor's Economic Council and the voters that passed 
Initiative 30 seem to think there should be tort reform in Montana and 
their wishes should be considered too. He pointed out Mr. Lewis's 
comment on the term "fault" being too broad, and the issue of product 
liability with allowing the jury to look ~t the misuse of a product by a 
plaintiff to arrive at their decision. He believed that if you have to 
broaden "negligence" to "fault", to do that. He pointed out Mr. Englund's 
point that people are at fault, but are not even defendants in the case. 
He quoted the language on page 3, line 17 of the bill. He said this is 
not necessarily anything that is going to happen, because the term "may" 
prevents it. He concluded by saying 25 states have already passed 
legislation addressing joint and several liability. 
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CONSIDERATION OF SB 48: Senator Bob Brown, Senate District #2, in­
troduced SB 48, which was at the request of the joint interim sub­
committee on liability issues. He stated the bill will provide for 
periodic payment of future damages in actions for personal injury, 
property damage, or wrongful death if the amount of future damages 
awarded equals or exceeds $50,000. He explained each section of the 
bill, and the bill would allow the judge to make mandatory the periodic 
payment concept if requested by either party and it would extend the 
application beyond settlements to include judgements. He closed by 
saying "lump sum" settlements can be costly to the plaintiff in terms of 
taxes; periodic payments provide the plaintiff with a guaranteed method 
of payment for future damages and they can be extended. He stated "lump 
sum" payments can be devastating to insurers. 

Gary Neely, representing the Montana Medical Association, testified in 
favor of SB 48 (see Exhibit 6, written testimony). Mr. Neely also 
handed out the "Actuarial Analysis of American Medical Association; Tort 
Reform Proposals", by Milliman and Robertson Inc. (See Exhibit 7). He 
said this study sets forth the kind of savings that is attributal to 
this legislation. He said that from this study there would 6 percent 
equivalent premium dollar saving from it. He said the concept of it has 
been indorsed by a special committee by the American Bar Association. 

Kay Foster, Deputy Mayor of Billings and Chairman of the Insurance 
Subcommittee of the Governor's Council on Economic Development, supported 
SB 48 (see Exhibit 8, written testimony). 

Kathy Irigoin, State Auditor's Office, testified in-support of the SB 48 
because it will make insurance more availible and affordable in Montana. 

Dan Hoven, Montana Municipality Insurance Authority, supported the bill 
because cities and towns sought insurance and could not find it and made 
an effort to create their self-insurance pool. He felt if cities and 
towns were hit with a series of major damage awards, the "insurance 
pool" would feel a strain on its reserves. He felt this would allow the 
insurance pool to enhance its economic availability. He stated with 
catastrophic damages most would be paid up front with this bill because 
it is a special damages case. He believes the judge has the discretion 
to shorten the periodic payments in catastrophic cases. 

Jim Robischon, Montana Liability Coalition, testified in favor of the 
bill because it provides an alternative in tort action judgments. He 
felt it would work well with the comparative fault doctrine discussed in 
SB 51 and it would help self-insured groups get "off the ground". 

Lorna Frank, Montana Farm Bureau and Moutain West Farm Bureau Mutual 
Insurance Company, supported SB 48 (see Exhibit 9, written testimony). 
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Bonnie Tippy, Alliance of American Insurers, supported SB 48 because 
many who get a lump sum settlement spend it quickly and do not plan for 
the future. 

OPPONENTS: John Hoyt, representing himself, opposed the bill because it 
does not benefit injured people. He stated that he represented a young 
man who was brain damaged by an injury through no fault of his own. He 
said a $500,000 payment would purchase for this young man, over his 
lifetime, five $100,000 payments, but it is reduced to present worth 
which is only $50,000. He stated a voluntary settlement, which embraces 
a structured settlement, is done now only after a tremendous amount of 
research on the part of any competent plaintiff's attorney. He felt no 
small company should be allowed to structure a catastrophic award. He 
believed no one knows what companies will be around in the next ten 
years, so we find the best that we can find now when we get a structured 
settlement and then we don't let the defendant "off the hook". He 
commented that this is the only way to be assured that a periodic payment 
is going to be made and with an annual increase for the cost of living. 
He said this doesn't say that. He stated his lawyer friends in Florida 
that have this legislation found that the attorneys for the defendants 
and plaintiffs stipulate to the court that they not be paid in periodic 
payments because it is catastrophic to everyone. 

Tom Lewis, Montana Trial Lawyers Association, believed that the basic 
flaw in this legislation is it goes against the finality of judgments 
because it takes so long to get full pay. He said it has constitutional 
problems because it only applies to future damages and personal injury 
cases and he doesn't see how people who have damage-actions arising out 
of personal injury be treated any different than people who have damage 
actions arising out of improper business actions or anything else. He 
felt there were not tax advantages in the bill, but insurance companies 
get advantages because of the premiums. He felt they don't have to pay 
it out so soon. He believes competent plaintiff's and defendant's 
counsel get those cases that need structuring, structured. He did not 
agree with the judge being required to structure the payments because it 
is only beneficial to the side that requested it before the trial. He 
said it won't increase availability of insurance and it is not a "Savior" 
for self-insurers because they might have to purchases an annuity; and 
how does that help a self-insurer. He commented if the district judges 
knew about this bill they would be here in full force because it means 
every personal judgment for $50,000 has to be in existence for many 
years. 

Zander Blewett, representing himself from Great Falls, opposed the bill 
because it deals with insurance limits and individuals and they can't 
reapply for more money from anyone. He said there are few incidence of 
people quickly spending lump sums, but competent counsel and courts 
should take care of that. 
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Pat Melby, State Bar of Montana, spoke against the bill, but spoke of 
how most of the time the State Bar is neutral in legislative "hot issues", 
but he felt there were major problems with this bill. He believed the 
Bar had no problem with the concept of a district court or jury to have 
the authority of periodic payments. He said this would allow a policy 
in every personal injury case, where there are future damages over 
$50,000 where the requirement of periodic payments is made by one person. 
He commented not every case can use this idea, because of this and the 
"mandatory" concept of the bill he opposed it. 

DISCUSSION ON SB 48: Senator Crippen asked if a plaintiff receives 
period payments, can the plaintiff at sometime assign the payments to a 
bank or creditor. Mr Robischon replied the funds are placed outside 
the plaintiff's hands with a third party, so they don't become taxable. 
The plaintiff doesn't receive those funds till the day of dispersement, 
he said. Senator Crippen questioned where in the bill can the plaintiff 
go back and ask for an increase in payments because of an increase in 
medical payments. Mr. Neely answered that section 3 on page 3 of the 
bill has that answer. He explained that if a judge sets five periodic 
payments of $100,000 per year and if the plaintiff is still alive, he 
can come to the court and apply to the court for additional payments 
limited to economic damages. Senator Crippen asked if the regular 
payments did not take care of the medical bills, then what happens. Mr. 
Neely said this situation is not in this bill, but it would be simple to 
put in the bill. Senator Crippen asked that in a trust fund is there a 
cost of living factor built in. Mr. Neely answered yes. Senator Crippen 
questioned how does one protect a plaintiff in that situation. Mr. 
Neely responded that the court could order an inflation index annuity. 
Senator Crippen commented that if they had a trust fund, and they got 
into it and the insurance company sets up a reserve, which goes into 
that trust fund to make these periodic payments. He said you take the 
principal and assume a rate of return on the principal and that is your 
periodic payment or you can have the trust fund to have a diminishing 
amount of principal. Senator Crippen asked how is one going to protect 
a plaintiff more with this method if he has the funds available and they 
were able to determine what type of periodic plan they could enter into. 
Mr. Neely answered if the individual receives a lump sum, there is no 
limitations. He said when dealing with annuities, the court has the 
power to form a security to require the form of the annuity in other 
matters and the individual is protected because of the solvency of the 
insurance carrier. He felt the person is protected more under this than 
a voluntary settlement agreement. 

Senator Blaylock questioned could this be guaranteed to make insurance 
rates go down. Mr. Neely answered no. He said if one is insured by 
their own carrier and if he receives a savings, it has to pass on to the 
insured. He stated rates are made up of frequency and severity of 
claims, so if your claims double and the amounts paid out doubled, that 
can wipe out its savings. He felt there will still be a downward increase 
on rates. 

i 

tJ 
! 



Judiciary Committee 
Minutes of the meeting 
January 15, 1987 
page 11 

Senator Mazurek asked about the impact of the judgment on the individual 
tortfeasor. Mr. Neely answered that the court can take that into account 
for certain cases, such as when it involves borrowing. He said it is 
not required unless one asks for it. Senator Mazurek asked what Mr. 
Neely thought of Mr. Melby's thought on "mandatory" statement in the 
bill. Mr. Neely answered that the mandatory feature is important to 
implementing this legislation because if it is not in there, it is like 
the law now. 

Senator Brown closed by saying a proposal of a $100,000 threshold for 
periodic payments was recommended by the Govenor's Economic Council, so 
they do endorse the concept and there was broad base support here today. 
He stated that as far as being unconstitutional, other states who have 
this have not found it unconsitutional. He urged the committee's support. 

The committee was adjourned at 12:15 p.m. 
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Montana Innkeepers Association 
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Montana Chapter, National Electrical Contractors Association 
Montana Association of Defense Counsel 
Montana Restaurant Association 

II Montana Heal th Care Association 
Helena Area Chamber of Commerce 
Montana Solid Waste Contractors, Inc. 

• Kalispell Chamber of Commerce 
Montana Hardware & Implement Association 
Montana Tire Dealers Association 

• Montana Office Machine Dealers Association 
Independent Insurance Agents Association of Montana 
Montana Petroleum Association 
National Federation of Independent Business 

• ~ontana Association of Realtors 
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L.I~he Issues Behind Tort Refom 
r 
~ . The reality is that the recovery won't cure the crisis: 
\.r ~'s a capacity 5hortage at least through 1988, 

autl-d1e predicate'to the recovery is that companies 
are repricing or avoiding the problem lines. . 

By ORIN S. KRAMER 
, (_04.T_~1 

.... In dra.ftinc the New York AdvtIo-
ry Corn.maaion report on liability in­

~ lUl'&DCe, a central objectl'l'e wu to 
~ tep&rate out the broad, philoeophica1 
il.ti1MKioal about the purpoee of the 

dvU Juatlce .,.tem - questions to 
" .. bleh there are DO definitive aD­
[ Iwen - from the IJ:Iues for which a 
Iii.reuooablJ ver1fab~ aDaWer exiJtJ. 

NothlDC woold advance the pubUc: 
" tlLalogue more thaa excWnl th.i.a lat­
~ «cate&ory of falM issues from the 
l.'UlT'eDt debate. Let me suggest three 

penlJteat luu.. wbere the facta 
IboaJd be stipulated. 

First, the iDdustry's earnings reo 
i.'overy. The laue it wbether the re­

covery will cure the criai. and 
obviate tbe need for tort :-e.fonn. 

; The reality Is that the recovery 
: won't cure the cr1.sia: There's a ca­

pacity sbortage at least throu,b 
1988, and the predicate to the recov­
,r that companies are repricing 
'-'Woidlng the problem lines. Full 

availability of conrage for inaur-
able risks sbould return by early 

, 987. ~t significant price reductioDII 
t.fe not foreseeable over the inter­
mediate tenn. 

. E\feQ if we were about to witness 
;, surg~:of new capacity sufficient to 
~uce.rates, it would still be irrele­
\IIftt ctr the merits of tort refonn. 

-: The 'essentlal argument for tort re-

r rm Is that as a nation we are 
~king an excessive investment in 
satisfying liabllity obligations. and 

We know there have been nUs- --There Is no reliable research es-
statementa. Our so-called litigation tabllibing a quantitative linkage be-
expla.ioa ia DO more severe thaD tWeeD tort law change and insurance 
Weltem Europe' .. MOlt of the in- prices. There is some data on the 
crease in civil cases has been in cost uvlngs produced by specific 
family law, perIOonel and entitle- tort reforms, but not on the transla-
ment actions, DOt torts. The mediaD tion of those savings into prices. 
settlement haan't risen dramatically. There are tJ:1ree reasons wby: There 

Wh b ld L_ are few cUspa.ssionate professionals 
at s ou II': indisputable is In this field; the research is difficult 

that beginning around 1980, aggre-
gate civil lJability costa accelerated and complex: and. prior to this y~r, 
rapidly, driven DOt by an Increase In there waso't much general tort re-
th· form, U oppoeed to specialized tOrt 

e median claim, but by the expo- refonn Involving bealth-care provid-
Dential growth of the small minority ers. Moreover, because insurance 
of claims aboW $100,000. There Is pricing reflect. so many variables 
ample documentation of that propo- beyond tort costs, there will proba-
sition in OW' report The experience bly never be a model that can pre-
of self·insureds corroborates that the dict the effect of tort law changes on 
cost explOSion Is not aD artifact of insurance rates. 
the insurance market. But quantitative evidence on the 

Wbat's drivtnc these larger cases? linkage should DOt aovem the de-
It's not an explosion of hazard and bate. We do have empirical evidence 
risk. With the exception of the inha- that tort reform reduces liability 
iation of toxies, all death rates for costs. We do know that in competi-
accidents, including medical proce- tive markets with low entry barri-
dures, are down. It's not wage infla- ers, cost changes will exert pricfilg 
tion or bealth-<:are costs - the cost pressure in the same direction. 
surge exceeds any inflation index. There may not be a 1:1 relatlons~ip 
The cost surge reflecu three forces: between tort law change and insur-

• An upward revaluation of social ance pricing at anyone point in 
concepts of the dollar value of intan- time. But over the long haul. the 
gible injury; liability cost structure will defer­

mine how much insurance is wntten 
• The evolution from a body of and at what price. 

law aimed at deterring unre..sonably 
risky activity to legal doctrines with 
a primary concern for full compen­
sation of injuries; and 

• A dramatic rise in transaction 
casu exceedJ.ng even tbe rate of in­
crease in payments to claiman~., '. 

In effect, judges and Juries - o'p­
erating witbout budgetary con-
straints - have levied wbat amounts 
to a massive tax on society. a ~x 
whicb at its heart reflects increasing 
social intolerance of unbuffered risk. 
U we view that cost increase as a 

I Orin S. Kramer. an attorney and 
consultant who served in the Cirter 
administration, was vice chairman 
and executive director of the State 
of New York Advisory Comm.i.ssiOlJ 
OQ LJJlbility Insurance. 
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. it that investment undennines our 
:' :ernational competitiveness, inhib­
fIN productive activity, imposes 
bards/tlp and threatens the health 01 
f" ~ Insurance mechanism. Wbether 
t.: as a society are putting too many 
~lars in the compensation basket is 
a legitimate point of contention, but 
a: It is the question around whicb the 
d;)ate sbould revolve. The issue Is 
rift whether on the day we enact 
looK-tenn changes In our civil jus­
t~ !! system, an Industry tbat is in­
Cjjiltrovertibly cyclical bappens to be 
iflllit'l "'!COvery phase, at its peak, or 
at 1~d1r. 

problem, it Is not aD insurance 
mechanism problem but a liability 
problem. 

"1 EXHIBIT NO.,_...;;;':7'-____ _ 

Second. what do we know bout the 
\javior of liability costs? 

The final issue: Is there a demon­
strated. quantifiable linkage between 
tort refonn and premium rates? If 
not, should we defer tort refonn un­
til that linkage is empirically estab-
lished? 

DATE eta Q/. /-<)j 

BILL NO. "", n <..-:-) 
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Reifefi~!~~ qu!2~bli~~e~~rm Debj1 
existence of insurance; taking into account the :.ItftII 
~Ilic status of the parties would repudiate the I 
p~ of equal protection. -------; 

Iy ORIN .. ~ Tort law iI. quite properly, bUDd Tbe relactaDce to discuss tbdise . 
(s.-d 01 T'IIIO ",...... to the very existeDce of iDnraDce: fint-order issues is understandaflle I 

The ceatnl questico faciDe thole bfcause tbey're so far-reaching, and ... 
ltUdyiDC ton reform aad the iDIUr- tatiD.!DtO .ecoot the economic becaae the lmpUcatioa ia either ,(a) 
&DOe iDduItry 11 bow we move to nag of tbe partiel would repud1.ate tbat you revert to a pare fault sys-
redefiM tbI pabUc debate ia lJI7 tile priDc:ipJe of equal protectiOD. But tem aDd leave iDjved parties with-
ud beyoDd. tbat bllDdfoid aambl the teDa1tivity out compeasatioa. or (b) that i~u 

My on tIIoqbt 11 tbat u.e who of tbe jadk:ial system to tbe bealth move to a oo-fault approacb tDat 
care about tbe bealtb of tbe lDIw- of the risk-.pre.diDe mecbaaism involves broader lovernment safe.ty 
&DOe mechanism aad bow we baDdle that ultimately deWmiDeI whether Ilea. and perhaps a greater cost tIfaD 
nat woo1d wlDt to eoaftrt wbat baa a paper v«"diet produceI a real r. this country would flDd acceptable. 
lliItOrica1lybeea a cyclical -criJia- covery. nat'. DOt aD easy cboice. but X'd 
lane, wben the debate operated U lite IODC-term dialope cell- submit that if you. dOD't find vehicl~ 

I 
I 

witbiD fairly aarrow latellectua.l pi- tend ammd the buic issues out- to iDtrod1ace tbeIe iIIaes u part"of 
rameeen. into • mach more tuda- liDed above, we eouJct begin to uk tbe pubUc cl1alope we're iDevitafJly 
meatal cUIcuIIloa. tile real qaeltioDl: left with wbat we bave toaar. '~ I 

T1l1I dlIcuIIioa would foeuI co the • What', the problem? Is it pre- • A syItem thar. eroding tbe ~\n-
, very ~ 01 tH dvtl jaltice dlctabUity, or predictability aad teraatioaal competitiveaesa of ~ 

system. aDd 1t'tIer'e. the objectift 11 to cost, or the abeeoce of deterreace? eeoaomy. 
insUtutioaalUe that d1acusaloD as • II it the arbitrariDell of the sys- • A system with minimal d~-
pari of the oacoma pabUc aaeDda. tern - aDd if so, ia the problem that 
Tb.t dilCuSltoD would revolve some get too much, or some get too ~ syatem with uneven leveIl·9f arouod five fuDdamental questions: Uttle, or that it takes too loog to let 

• How much risk do we WaDt to 1t? compeasauaa. 
tolerate iD sodety - to what enent • Bow mucb risky coacluct do we • A system tbat'l hiP oa cost." 
is it desirable or ecooomlcally feui· WaDt to deter? • A system that lacks the requi-
ble in a competitive world ecooomy • To wbat extent sbould the tort site predictability to make the risk-
to seek a zero risk envtromneat? shanng tnsuraDce mechanism wort. 

• How much to pay people with s)'ltem. as opposed to government '. 
injuries? regulation. be our vehicle for deter- O~jn S, Kramer,-;;-attorney and 

• Who should pay? ring unreasonably risky conduct? CODSUJunt, was vice clwrman and 
• Who should be paid? • 00 we really want to compen- executive director 01 the New York 
• What mechanism should we use sate most forms of injury absent a Stclte Advisory Ccl1llZJissjOlJ on !.U-

to deliver that money? findinl of fault? If we do want broad bility lMurance. 
Those issues have two character- compensation, is no-fault an answer? 

istics. The fint is that they are pri- If we want to deter negligent con-
mary wues that should be explicitly duct through the tort system. then 
addressed. but they're so far-reach- we sbould predicate recovery on. a 
ing that they tend to get avoided. So finding of negligence. If SOClety m-
w~ end up proceeding as if there sists on compens&ting ce~ clu-
were a consensus on basic principles ses of injury irrespective of 
wben few people have examined negligence. then tbere are cheaper, 
these principles, Then we're sur- faster and fairer ways to do so thaD 

, prise<! wben the failure to articulate through the tort system. 
the goals. produces a stalemate on You caa make a philosopbical 
policy. case for either approach. You can 

The second characteristic of these acrueve deterrence through a fault-
flrst-onier issues is tbat they are based tort system. Or you ~an 
islues on wbicb there is no single, achieve broader compensatlon 
"right- answer, and they are issues through no-fault and broader safety 
on whicb oobody's going to get a nets. and rely on government regula-
resolution in 1987 or 1988. They are tion aDd the crimiDallaw for deter-
fuDdamental questions, the answers rence. But you Cla't achieve both 
to which revolve around subjective objectives through the same tort sys-
judgmeats on the nature of justice tem without putting intolerable 
and bow mucb society elects to iD- strain on that system. ,. 
vest iD liability protection. 

ProponeDts of the status quo ar­
gue we should permit those answers 
to evolve through the courts. I would 
argue that case law is unsuited to 
take iDto account the systemic ef­
fects of legal prtnciples. and the ef­
fecta on insurance are a case ia 
poiDt. 

I 
I 
I 
I 
I 
I 
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II 1. JOINT & SEVERAL LIABILITY II 
II A. SUMMARY OF LEGISLATIVE PROPOSAL II 

• Proportionate I iabi I ity of persons being sued -- the defendant in a 
court case -- based on the degree of their fault. 

II B. I NHlODUCT ION II 
WHAT IS "JOINT AND SEVERAL LIABILITY"? 

Under "joint and several" liability, a plaintiff - negligent himself -
who sues more than one defendant can collect the ent i re judgment from a 
defendant who was less negl igent than all other defendants, and even less 
negligent than the plaintiff himself. And'·to the extent the other 
defendants are insolvent, the less-negl igent defendant has to foot the 
entire bill. 

'" The law allows a division of fault between a negligent plaintiff and 
the defendants (through comparative negligence) and allows division of 

..,. faul t among the defendants (through contr ibut ion), but wi II not allow a 

division of damages based on fault among all the negligent parties, 
including the plaintiff. 

A negligent plaintiff is made "whole", while making a solvent 
defendant incur I iabi I ity in excess of his proportionate fault and bear the 
entire burden of an insolvent co-defendant. The courts inflict an injury 
on the solvent defendant in excess of his proportionate fault, even when 
the plaintiff's negligent conduct was also a factor in inflicting the 
injury on himself. 

The "joint and several liability" concept is at the root of escalating 
settlements and verdicts facing cities, school districts, parks and other 
government entities. The public, through increased taxes, pays directly 
for any dis pro p 0 r t ion ate I i a b iii t Y imp 0 sed by the j 0 i n t I i a b iii t Y r u Ie. 

For physicians and their patients, it is a vital topic because many 
physicians are members of single-I ine physician-owned carriers sell ing 
me d i c a I I i a b iii t yin sur an c e and h i g h I Y de pen den ton a v 0 I at i Ie rei n sur a n c e 

market adversely affected by the presence of the joint and several concept. 

WILL PROPER LEGISLATION HAVE A DOWNWARD IMPACT ON PREMIUMS OR IMPROVE THE 
AVAILABILITY OF INSURANCE? 

Responsible authorities believe changes in the "joint and several" 
iabi I ity concept wi I I help to bolster the reinsurance market, a market 

which is so important to single line policyholder-owned insurance 
companies. 



I 

2 

Independent actuaries have 
the California initiative could 

premiums by as much as 5%. 

estimated in California that 
favorably affect professional 

the passage of 
I i ab iIi t Y 

The fiscal impact report by the Legislative Analyst and State Finance 

D ire c tor 0 f C a I i for n i a, i nth e 0 f f i cia I tit I e and s u mm a r y 0 f the C a I i for n i 'Ir 
initiative, estimated the savings to state and local governments "could be 
several millions of dollars annually, but may fluctuate significantly 
annually, depending on size of claims paid." The California initiative waslr 
I imited to non-economic damages, and a measure not so I imited could be 
expected to have a greater impact. 

C. POLICY REASONS FOR LEGISLATIVE PROPOSALS 

The proposed legislation will: 

• Cause a reduction of the infl iction of injury by the courts on 
defendants in excess of their proportiona'te fault 

• Cause a reduction in cases involving contribution from joint 
tortfeasors ~ 

• There are objective, scientific reasons to believe that p~ssage ..... J 
the legislation wi I I have a demonstrable downward impact on premiums an~ 

further insure the avai labi I i ty of insurance. 

II D. FURTHEP. BACKGROUND ON TOPIC 

HAVE OTHER STATES ACTED IN THE AREA OF JOINT AND SEVERAL LIABILITY? 

Twenty-five states have el iminated or in some way restricted 
application of the joint and several rule. 

Those states have acted with legislation which provides for: 

II 

• Proportionate share of fault as to al defendants for a I I damages. 2 

:.:.1'.·.· iii 

I 

• Proportionate share of fault as 
plaintiff is at all negligent. 3 

to a I I defendants for al I damages where a 

• Proportionate share of fault as 
damages. 4 

to a I I defendants for non-economic 

California, Colorado, Indiana, Iowa, Louisiana, Kansas, Minnesota, ;, 

Missouri, Nevada, New Hampshire, New Mexico, Oklahoma, Oregon, Texas, and. 

Vermont are discussed in the following materals. Alaska, Connecticut, .i 
Florida, Michigan, West Virginia, Colorado, Missouri, Utah, WaShington,,..,. 
Wyoming made modifications in 1986, and the comments herein do not include I 
1986 bi lis. 

2 Indiana, Kansas, New Hampshire, New Mexico, and Vermont. 
3 Ok'l ahoma 
4 California I 
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• Proportionate share of fault as to any defendant whose negl igence is less 
than that of a plaintiff's. 5 

• Proportionate share of 
50% 0 f the tot a I fa u It, 

fault as 
including 

to any defendant who 
the plaintiff's. 6 

is bears 

• Defendants jointly liable only with other defendants who are 
proportionately less negligent. 7 

less than 

• Retention of joint and several iability, but reallocation of insolvent 

defendant's iabi I ity among all negl igent parties, including the 

plaintiff's. 8 

Prepared by the Montana Medical Association, 
2021-1 1th Ave., Helena, Montana 59601, G. Brian 
Zins, Executive Director, 406-443-4000. 
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5 Colorado, Louisiana, Nevada, and Texas 

6 Iowa 

LEGISLATIVE 
PROPOSALS -

JOINT & SEVERAL 

LIABILITY 

7 Missouri. Thus, 
"B" 30% negligent, 

if the jury deems defendant "A" 20'10 negl igent, defendant 

and de fen dan t "c" 5 0% neg I i g e nt, the res u I tis t hat: 

C: jointly liable for 100% of damages 
B: I iable for 50% of damages (B plus A's negl igence) 

A: I i a b I e for 20% 0 f d ama 9 e s 

8 Minnesota. The end result of this approach is that defendants generally 
remain jointly and severally liable, but a plaintiff's recovery will be 
reduced by: (1) his own negligence; (2) his proportionate share of a 
defendant's insolvency. 



SB 51 

The Council urges approval of the elimination of joint and several liability 
as presented in Section 2 of SB 51. 

Although we made no recommendation regarding comparative fault as out­
lined in Section 1 of this bill, the Council specifically recommended 
that the legislature change Montana's doctrine of join and several liability 
so that defendants will be responsible only to the degree that they are 
found to be negligent. 

The specific task of the Insurance Subcommittee of the Governor's 
Council on Economic Dev~pment was to study the liability insurance 
crisis in Montana and present recommendations to the Governor and Legislature 
which would increase the affordability of liability insurance. In 
almost all circumstances the recommendations do not just offer the insurance 
industry but involves basic changes in Montana's system of civil justice. 

Our conclusion was that the elimination of joint and several liability 
and return toa_ fault based system of &(r't119f.. assessment would make Montana 
more attractive to insurors and, consequently, add some stability to 
Montana business and governmental units. 

SENATE JUDICIARY 
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Proposed Amendment to SB 51 

1. Title, lines 7 through 9. 
Strike: "SUBSTITUTING THE DOCTRINE OF COMPARATIVE FAULT FOR 
THE DOCTRINE OF COMPARATIVE NEGLIGENCE;" 

2. Title, line 9. 
Strike: "ELIMINATING" 
insert: "REVISING" 

3. Page I, line 14. 
Strike: section 1 in its entirety 
Renumber: subsequent sections 

4. Page 2, line 11 through line 13, page 3. 
Strike: line II, page 2 through line 13, page 3 

5. Page 3, line 14. 
Before: ".Lll" 
Insert: "NEW SECTION. Section 1. 
defendants--apportionment of negligence." 

6. Page 3, line 14. 
Strike: "fault" 
Insert: "negligence" 

7. Page 3, line 16. 
Strike: Hi.ruJll" 
Insert: "negligence" 

'. 

8. Page 3, line 23. ~ 
Strike: "Judgment" 

Multiple 

Insert: "Except as provided in sUbsection (3) and [section 2], 
judg~ent" 

9. Page 4, line 6. 
Strike: .~" 
Insert: "negligence" 

10. Page 4. 
Following: line 9Z 
Insert: "Section..r. Section 27-1-703, MCA, is amended to read: 

"27-1-703. Multiple defendants jointly and severally 
liable--right of contribution. {I¥ Whenever the 
negligence of any party in any action is an issue and the 
claimant·s apportioned percentage of negligence is zero, 
each party against whom recovery may be allowed is jointly 
and severally liable for the amount that may be awarded to 
the claimant but has the right of contribution from any 
other person whose negligence may have contributed as a 
proximate cause to the injury complained of. 

{Z¥//0rl/mo~A~rt/~~/V~~/~q~rRz~/wM0m/A/~~ 
agget~e0/~nt~gYyg~d~/teg~I~zrl~/AAV~/dv/r«r~yt/~0 
petg0rl/0tlpt0pet~tIIAnt/~~~d~~/R~qYrq~«~~/mat 
Maie/~/ag//cY/pt0xzmafe/~/~0/~/zrl~~tt 
~0mplazrle0/0f/mat/Me/~0zrle0/As/~~/v~~/~a/~Me 
a~~z0rl£//~~AKdv~/~Man/~ne/~~/~dVuff/~a/Xaie 
~0rlftzM~fed/ag/a/pL~KJ~{~/~AAY~~/rRr~yt/t0mplazne0 
0flll~/~~/~~d~/~UJYYlapr~t~z0rl/fMe/0e~tee/0f/fa~1~ 
am0n~/g~tM/petg0ng'lle0nftzM~~lMn/gMall/~~/~~AAY 
t'Mel A~ Id~ IrMi'!/~;/ /i(g~yU~ I14M0ml k,et.OV,Mij/ ~ 
al10I4e0'I/W~~Mzn~/t0n~azni'!0/zn/rHzg/gi'!tt'z0n/shAaa/~~/ 
pat~tlzn0ztrerlgaMl~/p~tg~arl~/t0/~~le/I~'/M£R£ezi£P£ 

{Zlll/Y~/~I/antllv~~~du//~/0tl/if~VV/~/t'Me 
~0n~tzMHfz0n/~/~/FJt~tIIIAMl~/l~L/~~ 
~e/~/Ii'!atM/~/t'Me/~rln//patt'leg/~/wM0m 

tet0iettl lSi ~ /l;tI /lMrb'1b' AAY ~ IcY ~ 
patf/0f/t'Mi'!/nnpAlrl/~~~~/RaR~aR~t~~~rRqlpaty'y,g 
gMitel AM.! J11Oij1 ~ ljU'ffg!J(e'tr1t trR I at pcruM.ng1 MI ~j:{ YIN 
a~fz0n/f0t/t0nt'tlM~f10n/ft0m/fMe/n0n~0n~tlM~t'zrl~/patt't'" 
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P.O. Box 6400 
~ Bozeman, Montana 59715 

Phone (406) 587·3153 

TESTIHONY BY: Lorna Frank 

BILL II S.B. - 51 DATE 1/15/87 

SUPPORT XXX OPPOSE 
~==~------ ----------------

Mr. Chairman, members of the committee, for the record, 
Cif)o 

my name is Lorna Frank, representing Montana Farm Bureau'lwith 
ty\ () L{ '11'2< I" LJ~T 
F 4-R... In. {:3w I( f2' It- 'I 
n1uTlI 4 ( IN'$.. [I" some 3500 members in Montana. 

Farm Bureau members support S.B. - 51 since it determines 

the liability of each of several defendants by comparing their 

1 1 1f/ 
faultan<1'each defendant paying his proportionate share. 

I urge this committee to give S.B. 51 a do pass recommendation. 

Thank you. 

- I 
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II PERIODIC PAYMENT OF FUTURE DAMAGES II 
A. SUMMARY - PERIODIC PAYMENTS LEGISLATION 

• PERIODIC PAYMENT OF FUTURE DAMAGES PAID BY ANNUITY. After a jury or 
judge verdict awarding in excess of $50,000 in future damages (such as 
medical treatment, loss of earnings, pain and suffering, etc.), the judge 
shall order that an inflation-indexed annuity be purchased by the insured 
or insurer for payment of the future damages in installments. Depending 
upon circumstances, the court can authorize the use of a trust fund and an 
appropriate bond . 

• PAYABLE UNTIL DEATH OR TERMINATION OF DISABILITY UNLESS EXTENDED BY 
COURT. The periodic payments would be payable unti I the patient's 

death, even if beyond the anticipated I ife expectancy, if an annuity 
be used, or upon termination of the disab~ I ity involved if that be 
part of the court's order, whichever first occurs. If an annuity is 
not involved, the patient, upon expiration of the normal life 
ex p e c tan c y, rna yap ply tot he co u rtf 0 r add i t ion a I p -' yme n t s 0 f e con om i c 
damages arising out of the injury. The court can authorize that 
payments continue if persons are dependent upon the support of a 
deceased. 

II B. I NHlODUCT ION II 
WHAT ARE "STRUCTURED PAYMENTS" OR "PERIODIC PAYMENTS"? 

In states without "periodic payment" or "structured settlement" of 
damage legislation, unless otherwise agreed upon by the parties or ordered 
by the court, judgments can only be rendered as a lump-sum award. 

There are advantages to periodic payments for both the claimant and 
the insurance carrier: 

Advantages To Claimant: 

1. Lifetime Payment. A basic advantage of periodic payments for 
claimants is the I ifetime payment feature. A claimant who receives a lump 
sum award and proceeds to I ive longer than expected wi I not be compensated 
for losses that continue beyond the projected lifetime. 

2. T a x - F r e eRe c e i p t 0 fin come. 
plaintiff with the opportunity for federal 
exist with a lump sum payment, by avoiding 
be investment income to the plaintiff. 

Periodic payments provide a 
income tax savings that do not 
taxation of what would otherwise 

3. Increasing Benefits. Periodic payments can provide a 
claimant with increasing benefits over the years, including a series of 
deferred lump sums and including tying payments to an index in the 
marketplace, such as the discount on US Treasury Bi I Is, thus accounting for 
the ravages of actual inflation. 
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Carrier Benefits: 

1. Cost Savings. The reasons for cost savings with periodicil 
payments is in the oppor tun i ty to use a I ternat i ve methods of loss f i nanc i n9 
to make periodic payments. That can provide tax advantages to a casualty. 
insurer not available from a lump sum settlement. Because a carrier can I 
almost always obtain better investment rates than an individual, the same 
sum of money can be made available to the claimant, but with cost 
to the carrier. 

sav i ngs i 
2. Reduction of Solvency Problems. Periodic payments can also 

be used by an insurer to avoid insolvency . I 
. Lump sum awards are i II-suited to many I iabi I ity cases, because awards 

in such cases often include payment for anticipated future medical care, 
lost earnings, and pain and suffering. The assumptions made may not ¥ I

, 
correspond to the actual needs of the injured party. 

Jur i es are now presented wi th long and high I Y techn i ca I arguments wi I 
respect to average I ife expectancy and the range of possible interest rat 
by which a lump sum award should be discounted in order to determine how 
much money need be paid now in order to provide a given amount over fut~~J 
years. _. 

of 
in 

These interest 
possible guesses 
the interim. 

rates must 
about what 

be balanced against another dizzying range I 
the purchasing power of the dollar wi II be ,'; 

Future damages usually cover the cost of medical care and 3 
rehabilitation, loss of income or the obligation of support, and general I 
damages for pain and suffering. Any determination by the jury has no 
n e c e s s a r y rei a t ion s hip tow hat act u a I I Y w i I I 0 c cur, and e x per i e n c e '11" 

indicates that that is one of the major factors in large verdicts, which 
turn are often routinely approved by appel late courts. 

And t his bus i n e s s 0 fin f I at ion ad jus t me nt, dis co u n tin g the pre sen t j:' 
value, and I ife expectancies are major components -- not only in the larg 
awards -- but the significant dol lars which must be spent on expert 
witnesses and lawyers in preparing the case. 

Periodic 
size of which 
determined by 

I 
payments allow damages to be paid in installment amounts, th",e, I' 
can be specified by statute, negotiated by the parties, or 'I'. 
the trial judge, depending upon the type of statute. 

Periodic payments may be I imited to the disabi I ity period or I ifetim~ 
of the pat i ent on I y or they may be I imi ted to the pat i ent I s Ii fet ime p I us I> 

the support of persons whom the patient was legally obi iged to support. if ... 
Periodic payments are less expensive to finance for the insurer than I 

the equivalent lump-sum payment. Periodic payments allow savings to be 
passed on to the insured in at least a reduced rate of increase in premiums 
and they assure that financial resources wi II be avai lable to an injured 
person over time as needed. I 
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The use of periodic payments allows the insurer to not have to 
maintain large reserves to pay lump sum awards and reduces the cost of 
reinsurance or at least spreads it out over a longer period of time. 

The ins t a I I me n tap pro a chi e a v est he cas h i n v 0 I v e din the j u d gme n tin a 
po sit ion toe a r n i n t ere s t for the ins u r e r d uri n g the per i 0 d bet we e nth e 
date of the judgment and the date of payment. 

To the degree that this interest rate is higher than that which would 
have been assumed by the jury in discounting the award to its present 
value, the interest income offsets the effect of the judgment on the 
companies' assets. 

Interest rate differentials can add up fast. A series of payments 
which would cost S4 mi I I ion in present value if discounted at 8% would cost 
only S2.7 million if discounted at 5%. This is roughly a one-third 
reduction in the amount that would have to be paid out, but under both 
circumsta.nces, the patient still receives his due. 

Also, if the jury has based its judgment on a )onger I ife expectancy 
than actually occurs, there is at least the freeing of the portion of 
assets encumbered by the defendant's need to prove responsibi I ity. And 
predicting I ife-expectancy by a jury is error-prone. 

The patient can fall far short of living out his normal life 
expectancy, either because of an inaccurate estimate of his natural I ife or 
as a result of unexpected accidents or illness unassociated with the claim 
the patient has made. The consequence is an inequitable cost to those 
paying for malpractice premiums the public -- and an unjustified 
windfall to the patient's heirs if they are not dependent upon the patient 
for their support. 

Under the annuity approach, the insurance carrier buys an annuity; if 
the patient outlives. his normal life expectancy, he would receive payments 
for his en t ire I i f e . I f a I I pat i en t s we r e co v ere d by s u c han n u i tie s, any 
such imbalances would work themselves out over a period of time, since some 
patients would die before and some after their I ife expectancy. 

Use of the annuity makes it immaterial in severe cases whether at 
trial or in settlement the claimant's contentions about I ife expectancy are 
exaggerated. And convoluted jury instructions on reduction to present value 
would no longer be necessary, as the insurer would invest the funds as it 
saw fit, and pay the patient what the patient is entitled to. 

If the award is specified as an annuity, to be indexed to a publicly 
available price index such as the consumer price index, the issue of 
inflation and discounting is removed from the jury. Under this approach, 
the patient is assured the intended real future purchasing power with no 

IIiIIII" windfall losses or gains. 

The existence of periodic payments by statute as to al I awards wi I I 
induce such periodic payments in settlements. 
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argument in favor of periodic payments is that plaintiffs spend One 
lump sum 

position 

choice of 

awards friviously and then become wards of the state. This 
implies a degree of paternalism and restriction of freedom of 

the tor t vic tim t hat ish a r d to de fen d, a I tho ugh t hat ma y be 

~ 

t he ~ 
mo t i ve 0 f ma n y s tat e sin the i r 
over a period of time. 

lot t e r i e sin r e qui r i n g p a yme n t s to bema d e 

A better argument for periodic payments is that the approach resembles 
the form of disability plus life insurance policy that people choose to bu~ 
when insurance is voluntary, and thus it reduces the cost of providing I 
malpractice insurance. This ultimately reduces the cost to the public, who 
pays for the malpraotice premiums. 

The use of periodic payments of future damages greatly facilitates thj 
integration with other sources of compensation to prevent double recovery. 

For example, it becomes a simple matter to reduce collateral source 
payments by the amount of payments from the annuity. 

WILL PROPER LEGISLATION HAVE A DOWNWARD 
AVAILABILITY OF INSURANCE? 

'f 

IMPACT ON PREMIUMS OR IMPROVE THE 

An actuarial survey undertaken by an independent 
request of the American Medical Association indicated 

.:~-"!r 

actuarial firm at _~eJl 
a total savings i"'" .. 

premiums of 6% of the premium dollar from legislation implementing a 
periodic payments for future damages in excess of SI00,OOO. 

A Pennsylvania study has recently estimated potential saving from 
periodic payments legislation to be between 7% and 14% of the premium 
dollar, whi Ie a New York study suggests that potential savings might be 

approximately 5%. 2 

Without quantifying the amount, the American Bar Association concludedil 
that there would be a noticeable impact on premiums from periodic payment. 
legislation: 

"lIClkllC Finally, one other tort law change which could have 
noticeable impact on premiums, f used frequently in cases 
involving large future damages, is the periodic payment 
settlement or judgment." 3 

November 22/29, 1985. American Medical News, p. 19. AMA General 

Co u n s e I ' s 0 f f ice c 0 mm iss ion 0 f act u a ria I sur v e y b y Mil lim a n & Rob e r t son .... 

Inc, New York. Survey: Actuarial Analysis of American Medical Association rl ... 
Tort Reform Proposals, September, 1985. ~. 

2 p. 1 5, AMA Pro f e s s ion a I L i a b iii t Y Rep 0 r t 2. 
3 1 9 7 7 Rep 0 r t 0 f the Co mm iss ion 0 n Me d i c a I Pro f e s s ion a I L I a b iii t y. 1 9 7 7 , -1'! 

American Bar Association, pp. 55 - 58.· .. 
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Danzon and Li liard tested, among other matters, the effect of periodic 
payments. Their findings were as follows: States which instituted periodic 
payments did lower awards by 30% on average. 4 

WHAT IS THE POSITION OF COMPETENT AUTHORITIES ON THIS LEGISLATION? 

In addition to the American Medical Association support of the use of 
periodic payments, the American Bar Association Commission on Medical 
Professional Liabi I ity recommended that legislation should be enacted in 
all states to permit the payment of future damages in periodic 
installments. 5 They concluded that periodic payment judgments constitute 

a generally sensible and flexible way of compensating those whose 

disabilities are long-term and substantial. 

C. POLICY REASONS FOR LEGISLATIVE PROPOSALS 

The general objectives of legislation concerning periodic payments to 
patients are: 

• provide mutual tax benefits to both claimant and carrier 

• provide a guaranteed method of payment of future damages that is 
reflective of what will actually occur in the patient's life, rather than 

on asp e cui at i ve bas i sat an ear lie r time, 0 nab a sis t hat res emb I e s 

disability plus life insurance 

• a I I ow the car r i e r to 
reduce the amount necessary for 
affordability and availability 

not have to maintain as much reserves and 
reinsurance, thus further assuring the 

of medical malpractice insurance 

• eli min ate, by use 0 f the i n f I at ion - i n d ex e dan n u i t y, n ume r 0 us 

to 

complex matters that are typically presented to a jury, which then makes a 
speculative decision as to interest rates and I ife expectancy, and in the 
process reducing significantly the cost of attorney fees and expert witness 
fees at the trial stage 

4 Danzon, Patricia M. and Lee A. Lillard, "Settlement Out of Court: The 
Disposition of Medical Malpractice Claims," Journal of Legal Studies, Vol 

XII, No.2, June, 1983, pp. 345-77. According to the Florida Medical 
Association "Medical Malpractice Policy Guidebook", 1985, FMA, the study's 
"empirical results on tort reform effects should be viewed by policy 
analysts with caution. First, the time span was too short for assessing 
more than a very short-term effect. Second the authors considered only a 

........ I imi ted number of reforms, and certain reforms were entered in some 
equations and excluded from others for reasons that are unclear." p. 95. 
5 American Bar Association. 1977 Report of the Commission On Medical 
Professional Liability, Appendix F. See the Appendix to this Report for a 

ful I report of the reasons advanced bi the Commission. 
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II D. FURTHEP. BACKGROUND ON TOP I C 

HAVE OTHER STATES ACTED IN THE AREA OF PERIODIC PAYMENTS? 

Twe n t y - f 0 u r s tat e s h a v epa. sse d s tat ute s per mit tin g 0 r r e qui r i n g 
periodic payments of damages over the I ifetime of the plainti ff. The 
statutes have been upheld in two states and overturned in two states. 

Prepared by the Montana Medical Association, II LEGISLATIVE 
2021-11th Ave., Helena, Montana 59601, G. Brian PROPOSALS-
7' _ I 11 S , 

1/ oS 7 

Executive Director, 406-443-4000. 

PERIODIC 
PAYMENTS 

II 
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Mr. Kirk Johnson 
General Counsel 
American Medical Association 
535 North Dearborn 
Chicago, Illinois 

Dear Mr. Johnson: 

CONSULTING ACTUARIES 

TWO PENNSYLVANIA PLAZA NEW YORK, N. Y. 10001 

ZIZ/27g'7Iee 

September II, 1985 

WENOEL.L. MILL.IMAN. F: $.A.(19 7 . 

STUART A. ROBERTSON, F: 5.A 

CHAIRMAN EMEFfiTUS 

We have completed our review of the potential medical professional 
liability cost savings related to the American Medical Association 
(AMA) proposed National Professional Liability Reform Act of 1985 
(the Bill). This report describes our approach, our conclusions 
and a number of important limitations related to this type of 
an~lysis. 

APPROACH 

The objectives of this project were as follows: 

1. To identify the potential one-time savings in medical 
professional liability cost attributable to the four tort 
reforms in the Bill. (We did not attempt to assign a value 
to the peer review, discipline and risk management aspects of 
the Bill.) 

2. To identify the potential reductions in medical professional 
liability claim severity trend rates attributable to the Bill. 

Our approach to achieving this objective included the following 
steps: 

1. Estimate the medical professional liability premium (including 
self-insured costs) in the United States in 1984. 

2. Estimate a range of potential savings for each of 
tort reforms in the Bill separately and combined. 
language we evaluated is included in Appendix A. 

the four 
The bill 

ALBANY • ATLANTA • CHICAGO • DALLAS • DENVER • HART~ORD • HOUSTON • INDIANAPOLIS • LOS ANGELES • MILWAUKEE • MINNEAPOLIS 

NEWYORK • OMAHA - PHILADELPHIA' PHOENIX' PORTLAND· ST LOUIS· SAN F'RANCISCO • SEATTLE' WASHINGTON. DC. 

AF'F'ILIATED COMPANIES. 

BACON & WOODROW IN THE UNITED KINGCOM 

ECKLER PARTNERS LTD. IN CANADA 
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3. Estimate the potential impact on'claim severity trend rates 
of the reforms in the Bill. 

SUMMARY OF CONCLUSIONS 

The next three sections describe the results from each of the three 
areas. 

Estimated Premium 

Table 1 below summarizes the result of our review of medical 
professional liability costs in the United States in 1984. 
Appendix B describes the sources of these estimates. 

1. 

Table 1 

Estimated Medical Professional Liability 
Premium Costs in the United States 

Item Amount in Millions 

U.S. Direct Written Premium 1984 $2,258 

,,:\' 
2. Joint Underwriting Associations 

(JUA) not included in 1 120 .., .. 
3. 

I 4. 

5. 

Patient compensation funds (PCF), 
Catastrophe funds (Cat Fund) and other 
"pay-as-you-go" financial mechanisms 166 

Hospital self-insurance programs 
and hospital programs insured 
outside the United States 200 

Total $2,744 

The $2.7 billion total somewhat underestimates the 1984 cost 
since we could not identify a source which would permit us to 
estimate the cost of all governmental self-insurance programs nor 
the amount of premiums paid directly to non-United States 
insurers. 

Our experience with medical professional liability insurers, 
JUA's and PCF's indicates that costs have been increasing at more 
than 15% per year since 1984. By 1986, medical professional 
liability costs are therefore likely to exceed $3.6 billion. 

Potential Initial Savings 

Table 2 below summarizes our estimates of the potential savings ~·r .. 
for each of the four tort reform components for a typical state. 

-----M. LL.MAN & ROB E:RTSON •• NC.----CON SU LT. NC3 ACTUAR.E:S-----
I 
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Table 2 

Potential Initial Savings from Reform Bill 

Item 

Periodic Payments 
Collateral Source Offset 
Limitation on Non-Economic Damages 
Contingency Fee Limitation 

Total 

Potential Savings 
("Typical" State) 

6% 
8% 

12% 
9% 

28% 

Applied to the 1984 medical professional liability costs of $2.7 
billion, the potential initial savings is approximately $800 
million. Applied to the estimated 1986 medical professional 
liability costs of $3.6 billion, the potential initial savings is 
approximately $1.0 billion. 

" 

Appendix C describes the models used to develop these estimates. 
In addition to the cautions in the LIMITATION section below, the 
following should be considered: ~ 

1. To realize the potential savings it is necessary that law 
impact claim settlements to the same extent as court awarded 
claims, even though the statutory language only applies 
specifically to court awards. In the extreme case, if the 
law had no effect on settlements the value of the savings 
when applied only to court awards would be approximately 5%. 

2. The savings will vary from state to state based on 
considerations which are discussed in Appendix C. 
Application of models to a range of state situations implies 
that the range of savings within which the experience of 
most states is likely to fall would be 23% to 33%. 

3. The potential initial savings might not be fully reflected 
in cost reductions immediately after passage of a state law. 
Insurers and JUA's might be reluctant to decrease rates by 
the full amount of potential savings until the effectiveness 
of the law could be tested. PCF's generally charge premiums 
based on expected claim payments. For several years after 
passage of state law claim payments will reflect the prior 
law, and PCF charges will not be immediately affected. 
Self-insurance costs may be subject to considerations like 
those of insurers if the self-insurance program is fully 
funded or like those of PCF if the self-insurance program is 
not fully funded. 

-----MILLIMAN & ROBERTSON. INC.----CONSULTING ACTUARIES-----
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If the laws were applicable to claims reported on or after 
the effective date then it could take three to five years 
to realize the full initial cost savings. If laws were 
applicable to claim occurrences on or after the effective 
date then it would take two to three years longer (five to 
eight years) to realize the full initial cost savings. 

Impact on Trends 

The element of the Bill which we anticipate will have a 
significant effect on claim severity trends is the limitation on 
non-economic damages. Appendix C describes the manner in which 
the impact of the law on cost trends has been estimated. 

We believe the reduction in trend over the 1986-1989 period for a 
typical state will approximate 4% per year, with most states 
realizing a trend savings ranging from 3% to 6%. The trend 
reduction in the typical state is equivalent to $80 million per 
year at 1984 cost levels and $100 million at 1986 cost levels. 
The annual savings will continue to increase since rising cost 
levels will increase the $2.7 billion base ($2.0 billion after 
the law change) and inflation will increase t~e potential for 
non-economic loss in excess of $250,000 per cl~imant. 

LIMITATIONS ON RESULTS 

The following limitations should be considered in utilizing these 
results: 

1. 

2. 

3. 

The projected potential savings rely on models which depend 
critically on the judgments which are applied. We believe 
the judgments are reasonable. Other reasonable judgments 
could result in significantly different results. 

The actual savings which might result from passage of these 
tort reforms will depend on factors such as plaintiff 
behavior, attorney behavior and court interpretations which 
cannot be predicted in advance. Actual results may 
therefore differ significantly on these projections. 

There are a number of studies underway (the GAO study for 
example) which are gathering statistical and 
non-statistical information. If such information were 
currently available it could significantly affect our 
judgments and conclusions. As part of this project we are 
not responsible for updating this report to reflect 
information which becomes available after the report is 
issued. 

-----MILLIMAN & ROBERTSON. INC.----CONSULTING ACTUARIES-----
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4. The Bill is currently in outline form. Actual bill language 
could produce results which differ from the intended 
results. We have relied on interpretations from AMA 
Counsel regarding the intentions of the bill language. 

We assume that the agency responsible for administering the 
Bill would prepare minimum criteria which any state law 
would need to meet in order to become eligible for the 
benefits under the Bill. Appendix A comments on some 
elements which must be included in the actual operation of a 
state law in order to realize the potential savings. 

We appreciate this opportunity to assist the American Medical 
Association on this important and challenging project. 

Sincerely, 

Allan Kaufman, F.C.A.S. 

AK/dmk 

-----M ILL I MAN & ROB e:: R T SON. INC. ----C 0 N 5 U L TIN G ACT U A R Ie:: 5 -----
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Appendix A - Tort Reform Proposals 

(1) Periodic Payments - Such state liability reform shall 
include provisions: 

(A) 

(B) 

(C) 

that periodic payments shall be made for all future 
damages when such damages exceed $100,000; 

for mandatory periodic payments of such future damages 
over the lifetime of the beneficiaiy or until the 
damages are fully paid, whichever comes fi.rst; and 

that if a plaintiff dies prior to full payment of 
damages, the party obligated to make such payment shall 
retain any sums not yet paid out in accordance with the 
payment schedule, provided, however, that the court 
shall have the discretion to order continued payments 
necessary for the support of the plaintiff's spouse or 
children. 

(2) Collateral Source Rule - Such state liability reform shall 
provide: 

• 

(A) that in an action for damages for medical inj ury, the ..""t 
damages awarded sha~l be reduced by amounts paid or to I 
be paid from all collateral sources including: 

(i) government disability or sickness programs; 

(ii) government or private health insurance; 

(iii) employer wage continuation program; and 

(iv) other sources intended to compensate the 
plaintiff for such medical injury. 

(B) that the amount that the judgment is reduced shall 
equal the difference between the total amounts received 
from collateral sources and the amount directly paid by 
the plaintiff to secure such amounts. 

(3) Noneconomic Damages - Such state liability reform shall 
provide that in a jUdgment for medical injury not more than 
$250,000 may be awarded as damages for noneconomic losses. 
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Analysis of Tort Reform Proposals 

Appendix A - Tort Reform Proposals 

(4) Contingency Fees - Such state liability reform shall provide 
that the attorney representing a medical injury claimant may 
not receive as a fee more than 33 1/3% of the first $150,000 
of damages, 25% of the next $150,000 of damages, and 10% of 
the balance of any damages awarded to such claimant. The 
Court awarding a judgment shall be authorized to increase 
the permissible fee upon a petition containing evidence 
which in the opinion of the Court justifies additional 
compensation. 

'. 
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Analysis of Tort Reform Proposals BILL N;:;L3 <lr? 
Appendix A -- Comments on Interpretation 

of Reform Bill for Valuation Purposes 

To realize the potential savings the Bill must be interpreted to 
accomplish the following: 

( 1) 

( 2) 

Periodic Payments: 

a. Claimant's attorney fee should be paid periodically in 
the same fashion as the award or settlement amount. 

b. The period of payment of future damages is estimated 
when the award (or settlement) is made. Amounts paid 
for medical costs and non-economic damages terminate at 
the earliest of the following two dates: (1) when the 
claimant dies; or (2) when the originally estimated 
period of payment for future damages expires. 

Collateral Source 
" 

a. Government programs to which an offset applies include 
the following: medicare, medicaid and public 
assistance (with respect to services rendered prior to 

I 
I··· v , 

I 
the award or settlement date) social security 1 
retirement and disability income, veterans benefits, ... 
workers' compensation benefits and benefits to military 
personnel and their dependents. 

b. 

c. 

Where public or private sources of medical benefits or 
income replacement coverage now permit the public or 
private source to place a lien on a professional 
liability award or permit subrogation against the 
professional liability tort feasor, the lien and 
subrogation rights must be superceded by the revised 
collateral source rule. 

A mechanism must be established to permit the 
professional liability insurer to offset the claimants 
future collateral source benefits under programs such 
as employer sponsored health insurance against amounts 
of damages awarded for future medical expenses without 
penalizing the claimant if those benefits are not 
available at all times in the future. One method to 
accomplish this objective is to permit the professional 
liability insurer to issue a health insurance policy 
which would provide coverage for gaps in benefits 
awarded by a court or agreed to in a settlement if 
collateral sources of those benefits are not available 
in the future. 

tl.­• 
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Appendix A -- Comments on Interpretation 
of Reform Bill for Valuation Purposes 

Non-economic Damages 

The $250,000 limit is to apply to each injured patient, no 
matter how many health care providers are held to be 
negligent. 

(4) Contingency Fees 

a. The contingency fee schedule applies to the amount 
awarded to the claimant no matter how many health care 
providers are held to be negligent. 

b. The contingency fee applies to the award or settlement 
amount after reduction for collateral source offsets . 
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Analysis of Tort Reform Proposals Bill NO ,$ LiB 

Appendix B - Sources for Table 1 

A.M. Best Company. Covers insurers reporting to A.M. 
Best. These amounts are gross of reductions for reinsurance 
which the insurers might purchase. 

From JUA financial statements as follows 

State 
Florida 
Massachusetts 
New Hampshire 
New York 
Pennsylvania 
Rhode Island 
South Carolina 
Texas 
Wisconsin 
Total 

Written Premium 
(Millions) 

4.2 
65.6 

8.0 
6.8 
4.7 

11.5 
5.2 
4.0 

10.4 
120.4 

From PCF and CAT Fund financial reports 

State 

Florida 
Indiana 
Kansas 
Louisiana 
Nebraska 
New Mexico 
Pennsylvania 
South Carolina 
Wisconsin 
Total 

Assessments 
(Millions) 

55.0 
9.5 

15.0 
1.0 
0.1 
0.9 

66.2 
1.0 

17.3 
166.0 

Hospital self-insurance programs: 

a. 

b. 

c. 

Hospital professional liability costs constitute 
approximately 25% of total medical professional 
liability costs (NArC Study). 

We estimate that 20% to 40% (use 30%) of hospital 
professional liability costs are self-insured or 
insured directly through non-United States insurers and 
thus those costs are not included in items 1 - 3 above. 

The total of items 1 - 3 therefore constitutes all but 
7.5% of total costs (7.5% is 30% of 25%). The 
self-insured segment is calculated to increase the 
total of items I - 3 from 92.5% (100% - 7.5%) to 100%. 
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Limitations on Non-Economic Damages to $250,000 per Award 

1. The distribution of claim size amounts is assumed to 
follow a log-normal distribution. 

a. The coefficient of variation of the distribution 
is assumed to equal 2.5 in all states. 

b. A variety of average claim size amounts assuming 
no policy limit were tested. 

c. For multiple defendant claims the award amounts 
are assumed to be distributed as the sum of 
highly correlated log normal distributions, each 
with the mean and coefficient of variations 
described in (a) above. (The distribution of the 
number of defendants is based on the 1974 - 1978 
NAIC Study) • \ 

2. The non-economic damage component of the award amount 
is assumed to closely relate to th~total award as 
follows: 

a. The non-economic damage amount of the unlimited 
awards is closely correlated to the total award, 
e.g., a fixed percentage. 

b. Award amounts for non-economic damages are assumed 
to equal 54% of the limited award amount at 
1974-1978 closed claim cost levels. This 
percentage varies over time depending on the 
relationship between award size and typical policy 
limit. 

c. Non-economic damage award amounts are assumed to 
be log normally distributed with a coefficient of 
variations of 2.5 and a mean equal to a percentage 
of the total award which depends on the factors 
described in 2.b. 

3. Legal defense costs are assumed to be equal to 25% of 
indemnity amounts before the limitation. Legal 
defense costs are assumed to be unchanged by the 
limitations (the defense costs become a higher 
percentage of the reduced indemnity costs) . 

4. The effect of the policy limit on reducing awards and 
settlements is assumed to reduce non-economic damage 
amounts to zero before recoveries for economic loss are 
affected. 
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-r 
Since there is significant uncertainty in the actual 
distribution of non-economic damages by size of claim, 
and there is some evidence that non-economic damage 
compensation is a larger portion of the total cost on 
small claims than large claims, the savings indicated 
by the model described above are reduced by safety 
factors of 40% to produce the value shown in Table 2. 

Claim amounts on settlements are assumed to follow the 
pattern of savings calculated for amounts awarded by 
juries. 

" 

I 
I 
~, Ii.'. 
:).r.'.' 

I 

I 
I 

I 
I 

,I' .J. 
I 
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B. Limitation on Contingency Fees 

1. The claim size distribution model is the same as that 
described in A.l above. 

2. Claims are assumed to settle such that the plaintiff 
receives the same unlimited award amount with the 
revised contingency fee schedule as the plaintiff 
would have received under the old contingency fee 
schedule. Specifically this means the following: 

a. For unlimited claim amounts below the policy 
limit, the amount paid by the insurer or 
self-insurer is reduced by an amount equal to the 
reduction in the contingency fee. 

b. For unlimited claim amounts exceeding the policy 
limit by large amounts the plaintiff receives a 
greater net award (net of contingency fee) but 
the insurer pays the same amo~t. 

c. For unlimited claim amounts between the levels 
described in 3.a and 3.b above, the insurer pays 
somewhat less and the plaintiff receives a 
somewhat greater award net of contingency fee. 

3. Legal defense costs are assumed to follow the pattern 
described in A.3 above. 

4. Claim amounts on settlements are assumed to follow the 
pattern of savings calculated for amounts awarded by 
juries. 
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C. Periodic Payments 

1. 

2. 

3. 

Jury instructions commonly require the jury to 
consider future interest income (the time value of 
money), and inflation and mortality in establishing 
awards. If juries on the average reached conclusions 
which correctly considered these factors then passage 
of a periodic payment law might have no impact 
indemnity payments. 

The Bill provides that periodic payments for medical 
and non-economic damages will be made for the shorter 
of the following two time periods: (1) life expectancy 
as determined by the jury; (2) actual time until the 
claimant dies. This element of the bill produces a 
savings (referred to below as mortality savings) 
compared to the present s~stem even if juries properly 
considered interest, inflation, and mortality. 

I If juries do not properly consider jnterest, inflation 
and mortality then it is hypothesized that the jury 
.errs in favor of a larger award to the plaintiff. 

In at least one jurisdiction (Pennsylvania) juries are 
..~ 

instructed to assume interest and inflation are equal 
and offsetting factors. This instruction biases 
awards upward because in the long run interest rates 
exceeds inflation rates. 

Low, medium and high estimates of savings result from 
assuming the following: 

a. Low savings result from assuming that juries are 
instructed to consider interest, inflation and 
mortality and that on the average the jury awards 
correctly reflect these variables. 

b. High savings result from assuming that juries 
treat interest and inflation as offsetting 
factors. 

c. Medium savings result from assuming jury results 
between (a) and (b). 

I 
I 
I 
I'C , 

I 
,q I
, 

J 
-J 

I 
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The savings resulting from the assumption in 4a-c are 
calculated considering the following: 

a. A distribution of claimants by age and degree of 
injury (source: NAIC 1974 - 1978 study). 

b. The claim size model described in A.1a - A.1c. 

c. Average limited and unlimited claim size amounts 
as described in A.1. 

d. Assumptions regarding the portion of future and 
past damages by claimant age and degree of injury 
(Actual data on this subject is not available). 

5. Legal defense costs are assumed to follow the pattern 
described in A.3. 

6. Claim amounts on settlements are assumed to follow the 
pattern of savings calculated for amounts awarded by 
juries. 
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Appendix C - Description of Models 

D. Collateral Source Offset 

1. 

2. 

3. 

4. 

5. 

The coverage provided by health, and long-term 
disability insurance to the u.S. population through 
employer sponsored, privately purchased and public 
insurance is estimated from public information sources. 
(Primarily the Statistical Abstract of the United 
States - 1985). 

The portion of awards related to medical care and wage 
loss is estimated from the NAIC 1974-1978 Closed Claim 
study. 

In some awards, the award amount does not fully cover 
the medical costs and wage loss. In these cases the 
collateral source offset merely recognizes the 
situation that already exists, and no savings is 
projected. 

Legal defense costs are assumed to follow the pattern 
described in A.3. 

Claim amounts on settlements are assumed to follow the 
pattern of savings calculated for amounts awarded by 
juries. 
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E. Comments on Terminology 

Sl:N.:\T~ JUDiCIARY 
EXHi611 No_7..!--___ _ 
DATE (f%tn I 15,1 {ifr; 
Bill NO ()/3 4B 

UNLIMITED CLAIM SIZE AMOUNT/UNLIMITED AVERAGE CLAIM SIZE 

The use of claim size distributions to approximate the actual 
claim amounts results in predictions of claim amounts greater 
than those observed in practice. Reasons for the difference 
between theoretical distributions and actual observations 
include the following: (1) the amount of insurance coverage 
available may limit the amounts paid; (2) primary and excess 
insurance coverage data often cannot be combined to produce total 
limit data; (3) courts, particularly in the appeal process, may 
limit the maximum award amounts. 

The theoretical claim sizes which should be observed if none of 
these forces operated are referred to as unlimited claim size 
amounts. The average size of the unlimited claim size amounts 
is referred to as the unlimited average claim size. The 
unlimited average claim size is generally larger than claim sizes 
observed actual experience. ~ 

LIMITED CLAIM· SIZE AMOUNTS/LIMITED AVERAGE CLAIM SIZE 

The observed claim size amounts and the average of limited claim 
size amounts are modeled using the unlimited distribution and 
then capping all claims at an amount referred to as the policy 
limit. This limitation may be the actual policy limit, if the 
policy limit is the major limiting force on claim amounts. The 
policy limit may also be interpreted as the maximum award amount 
sustainable in an appeal court. 
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~ 

F. Combined Ef~ect of all Reforms 

1. 

2. 

3. 

If the effects of the various reforms were independent, 
the combined savings could be calculated by multiplying 
the complements of the individual savings. 

For this analysis we assume that savings through the 
elements of the law interact and reduce the opportunity 
for savings in other areas. For example, reduced 
economic damage recoveries through application of the 
collateral source offset and the limit on non-economic 
damages reduces the percentage savings resulting from 
the revised contingency fee schedule (since the amount 
of savings depend on the size of the award). The 
adjustment for this interaction is a 10% reduction in 
the savings calculated on a multiplicative basis. 

'. 

1 

J 

'!!II 

It is possible that the reforms will operate 
synergistically on the system and produce greater 
savings than we have projected by 4educing legal 
defense costs, reducing the number of claims filed, 
etc. On the other hand, it is possible that the 
savings will be less than we have projected as court 
decisions operate in ways· which we cannot forecast. 

.,.1 

I 

! I 
t.J 

I 
I 
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Appendix C - Description of Models 

G. Impact on Trend Rates 

1. The limitation on non-economic damages is the element 
of the law which would have the largest effect on 
future trend rates. The revised contingency fee 
schedule has a small effect on trend rates. 

2. We used the models described in this Appendix, Section 
A (for the limitation on non-economic damages) and in 
Section B (for the limitation on contingency fees), to 
calculate differences between trend before the law and 
trend after the law over the 1985 - 1988 period for a 
variety of initial unlimited claim sizes and policy 
limits and a variety of trends in unlimited claim sizes 
and policy limits. 
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I am Kay Foster, Deputy Mayor of Billings and chairman of the 

Insurance Subcommittee of the Governor:s Council on Economic 

Deielopment. 

On behalf of the Governor's Council I urge your support of 

SB48. Following nine months of study, including several day-long 

public hearings in Helena and Billings, the Council unanimously 

recommended that Montana courts be granted the authority to 

mandate structured damage awards. The recommendation of the 

Council is substantially the same as SB4R. The one small 

difference is that our Council suggested the advisability of 

periodic pcyments in instances where damages exceed $100,00.00 

rather than the $50,000.00 suggested by the Interim Subcommittee. 

The Council feels that this allowance of periodic payment 

of future damages is beneficial both to plaintiffs and defend-

ants and is one important step this legislature can make toward 

achieving one of the major goals of the Council ... making insurance 

more available and affordable for Montana business and govern-

mental entities. 
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MONTANA 

FARM BUREAU 
FEDERATION 

P.O. Box 6400 
~ 

TESTIHONY BY: 

Bozeman, Montana 59715 
Phone (406) 587-3153 

Lorna Frank 

BILL II S.B. - 48 DATE 1/15/87 
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SUPPORT XXX OPPOSE 
---------- ----------

Mr. Chairman, members of the committee, for the record, my --.- ,~ 

name is Lorna Frank, representing Montana Farm Bureau. (). f\c1 fY\ DU (\.0.. j r, :,UCS I 
FA-RM. 64 REA LA "'." 

Farm Bureau members believe Montana needs legislation that rY'\ul11 (-1 L -:;:tJ.s,C[' 

encourages structured settlements that disburse payments over time. 

Therefore we support S.B. - 48, it will set into place the option 

of making periodic payments rather than one lump sum. 

I urge this committee to give a do pass recommendation to 

S.B. 48. Thank you. 

_y? 
SIGNED:+~ 

- FARMERS AND RANCHERS UNITED -

~:inTE JUO:CIARY 
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