
MI,NUTES OF THE MEETING 
JUDI.CIARY COMMITTEE 

50TH LEGISLATIVE SESSION 
HOUSE OF REPRESENTATIVES 

March 19, 1987 

The meeting of the Judiciary Committee was called to order 
by Chairman Earl Lory on March 19, 1987, at 8:00 a.m. in 
Room 3l2D of the State Capitol. 

ROLL CALL: All members were present with the exception of 
Rep. Addy who was excused. 

EXECUTIVE SESSION: 

ACTION OF SENATE BILL NO. 49: 

Rep. Brown moved that SB #49 Be Concurred In. Rep. Cobb mov­
ed the subcommittee amendments. Rep. Rapp-Svrcek pointed out 
that the amendments were not unanimously passed by the sub­
committee. Re? Gould asked Rep. Cobb what can be done about 
people who are not 501 (c) tax status. Rep. Cobb stated that 
if those people are to be protected, amendment number 3 must 
be stricken, and they must file as a nonprofit organization 
with the state to be exempted. Rep. Gould acknowledged ~hat 
he would like to segregate amendment number 3. Rep. Cobb 
pointed out that amendments number 1, 2, and 4 could be 
voted on and he moved those. Question was called and a voice 
vote was taken. The motion CARRIED 15-1 with Rep. Rapp­
Svrcek dissenting. Rep. Brown moved that SB #49, Be Concurr­
ed In As Amended. Rep. Rapp-Svrcek moved amendment number 3, 
because he stated that it is an important amendment. (See 
Subcommittee Amendment No.3 Attached-Exhibit A). Rep. Gia­
cometto opposed the amendment because he pointed out that the 
people who fall under the Montana Corporation Act are the 
same people who fall under the 501 (c) and just have not fil­
ed. Re? Miles explained that the filing of 501 (c) is not 
a prob12m to do and any nonprofit corporation should be doing 
this f:ling. She stated that those who do not file under 
the ~ontana NonProfit Corporation Act can cause a potential 
for abuse and this is in keeping with this act. We want to 
exempt officers and directors of nonprofit corporations. Rep. 
Giacometto stated that Montana does have a law and a stand­
ard, to clarify what a nonprofit corporation is and if it is 
regulated properly it will work. Question was called and a 
voice vote was taken. The moticn FAILED 13-3. Amendment 
number 3 has been stricken. Rep. Mercer moved that §3 be 
stricken in its entirety. Question was called and a voice 
vote was taken. The motion CARRIED unanimouslY. (See Amend­
ments Attached). Question was called on the bill to Be 
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Concurred In As Amended. A voice vote was taken and the 
motion CARRIED 15-1 with Rep. Rapp-Svrcek dissenting. SB 
#49 BE CONCURRED IN AS AMENDED. 

ACTION ON SENATE BILL NO. 189: 

Rep. Bulger moved that SB #189, Be Concurred In. Rep. Bulger 
moved amendments (See Amendments - Exhibit A) and discussed 
them. Rep. Strizich stated that these amendments are essent­
ial in order for the schools to get the needed information 
on drug and alcohol abuse when it is in the best interest of 
the youth which is the spirit and content of the Youth Court 
Act. Question was called and a voice vote was taken. The 
motion CARRIED 9-5. (See Amendments Attached). Rep. Bulger 
moved that SB #189, Be Concurred In As Amended. Question 
was called and a voice vote was taken. The motion CARRIED 
11-3 with Reps. Miles, Giacometto and Hannah dissenting. SB 
#189 BE CONCURRED IN AS AMENDED. 

ACTION ON SENATE BILL NO. 92: 

Rep. Brown moved that SB #92, Be Concurred In. Que~tion was 
called and a voice vote was taken. The motion CARRIED 15-1 
with Rep. Cobb dissenting. 

CHAIRMAN EARL LORY CLOSED THE EXECUTIVE SESSION 

SENATE BILL NO. 92, Senator Stimatz, District No. 35, stated 
that this birr-extends the authority of the reserved water 
rights compact commission to continue negotiations with the 
Indian Tribes until July 1, 1993. He pointed out that the 
Commission is composed of nine members, one is appointed 
by the Attorney General and the other eight are appointed 
by the Governor. SB #92, is an important bill that extends 
the life of the Commission for six years, he said. The im­
portance of the Commission is that it can save millions of 
dollars if they are able to negotiate treaties and agree­
ments -_vi th the Indian Tribes and the Federal Government for 
the reserved water rights. 

PROPONE;:-JTS: 

Senator Galt, Current Chairman of the Commission, stated that 
a six year compact date is very important. He strongly urged 
support for this legislation. 

CHRIS TWEETEN, Assistant Attorney General for the State of 
Montana, who is currently the Vice-Chairman of the Reserved 
Water Right Compact Commission, explained that extension to 
six years will enable the Commission to finish work and tar­
get resources. Six years has been chosen because the most 
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immediate progress can be accomplished and the Water Policy 
Committee suggested that the Compact Commission existence be 
extended. 

DANIEL F. DECKER, Confederated Salish and Kootenai Tribes 
Attorney, submitted written testimony from Michael T. Pablo, 
Tribal Chairman, (Exhibit A). Mr. Decker stated that the 
Tribes believe that SB #92 should be considered for passage 
and they firmly believe that negotiations should be consider­
ed as a viable alternative to litigation. Mr. Pablo stated 
in his written testimony that if SB #92 should not pass, 
negotiations would cease and we will follow the path of the 
state of Wyoming and the Windriver Reservation in litigation 
of water rights. The state of Wyoming has spent approximat­
ely eight million dollars in litigation costs and the issue 
is not yet settled. He strongly requested passage of this 
bill. 

JO BRUNNER, Montana Water Development Association, stated 
that even this extension may not give the Commission enough 
time to work. She requested that all parties affected by 
these negotiations should be concluded in any meetings, 
hearings and agreements and she asked for a do pass on this 
bill. 

LORENTS GROSFIELD, Montana Associated Conservation Districts, 
went on record in favor of this bill and they especially 
agree with Mr. Decker in regard to negotiations. 

CLAUDIA MASSMAN, Montana Environmental Information Center, 
went on record in support of SB #92, and the work of the 
Compact Commission. 

MARCIA RUNDLE, Attorney for the Compact Commission, stated 
that all of the entities that the Commission is negotiating 
with have been notified and three of the Tribes have indic­
ated that they will not attend the hearing today because 
they were in attendance for the House hearing on this bill 
and testified in favor of it. The representatives of the 
Northern Cheyenne requested that she report today that they 
are in favor of the extension of the Commission. 

See the Visitors' Register Attached for further proponents 
that did not testify. 

There were no opponents . 

. QUESTIONS (or Discussion) ON SENATE BILL NO. 92: 

Rep. Rapp-Svrcek asked lI1r. Tweeten why this can't be extended 
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until c~e work is done. He answered that would be prefer­
able as far as the Commission is concerned. The six year 
limitation is placed on the bill by the Water Policy Comm­
ittee. Rep Rapp-Svrcek asked Senator Stimatz the same ques­
tion. He stated that the sunset provision was put on the 
bill in the original bill and a deadline date puts the fire 
to the feet and they will move. The Commission feels they 
can accomplish their work within the six year period or 
they can never accomplish it. The filing of the water adju­
dication rights are in suspension until this Commission has 
a chance to do its' work, he said. 

Rep. Eudai1y asked Ms. Rundle where the money comes from 
under the state's special revenue fund and she stated that 
the Commission has been funded half by the general fund and 
half by the RIT and the Governor's office proposed that it 
will be continued with that proportion. 

Rep. Meyers asked Mr. TWeeten how long the Compact Commiss­
ion has been in existence. He stated that it has existed 
since 1979 or 1980. 

Senator Stimatz closed the hearing on SB #92 by stating that 
negotiations are the way to go. The wrong way is through 
litigation. 

SENATE BILL NO. 286, Senator Galt, District No. 16, stated 
that this act revises the stream access law to remove pro­
visions declared unconstitutional. SB #286 also revises the 
provisions concerning portage routes. He pointed out that 
he is concerned with the stream beds and banks owned by pri­
vate landowners and he is not talking about the large navig­
able streams where everyone recognizes that those beds and 
banks are owned by the 3tate of Montana and are free and open 
to all of the public. SB #286 addresses the stream beds and 
banks of the private landowner. He submitted copies of the 
yellow '8il1 that was submitted to the House Natural Resources 
Commit~ee (Exhibit A) and a gray copy bill (Exhibit B) which 
is a c8mpromise between the yellow copy and the blue copy 
bill. ~e stated that he personally likes the yellow copy 
bill and requested that the committee try and get the bill 
back into the yellow copy bill language. He would go along 
with the gray copy bill but he would rather the bill be kil­
led than go along with the bl'le copy bill. 

PROPONENTS AND OPPONENTS (Discussing Blue, Yellow and Gray 
Bills) : 

JIM BOTTOMLY, Rancher-Lawyer, Belgrade, stated that he is 
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appal':.?d at the out-and-out misinformation and misrepresent­
ations being made by some of the members of the legal profess­
ion about tje effect of the Supreme Court Decision in Galt 
v. Department of Fish, Wildlife, and Parks, and the scare 
tactics they have unleashed. He supported Senator Galt's 
yellow and gray bill. He submitted written testimony. 
(Exhibi t C). 

Senator Pinsoneault, Senate District No. 27, stated that he 
did not like the stream access bill when it went through be­
cause he thought that SB #265 was a grotesque insult to the 
private property owner. When it got to the Supreme Court the 
court did a lot to cure that and what Senator Galt is trying 
to do is fair and reasonable. 

Rep. Gary Spaeth, House District No. 84, stated that the 
Supreme Court helped clarify some of the questions and issues 
raised in SB #265. He pointed out that he does not like the 
blue copy because it does not deal with the problem in a re­
sponsible manner and he prefers the yellow copy because it 
does deal with the questionable area of SB #265. He acknow­
ledged that the gray copy needs to be looked at very serious­
ly. 

George F. Roskie, Great Falls stated that this bill is a 
reasonable compromise solution to the problem of stream acc­
ess in Montana. While it may not satisfy all of us, particu­
larly the land owners, at least it may prevent the public 
trust doctrine from further becoming the recreationalists 
"free lunch". He pointed out that he feels that the gray 
bill is reasonable but he supports the blue bill. He sub­
mitted written testimony. (Exhibit D). He supported the 
second reading bill but the gray bill is a reasonable compro­
mise. 

Lorents Grosfield, Montana Association of Conservation Dist­
ricts, stated that he supports the introduced version of SB 
#286 a~d the yellow and gray bills. He pointed out that the 
Montana ~egislature could do Montana sportsmen and property 
owners a big favor through attempting to improve landowner/ 
sportsmen relations by trying to temper this "not-so-friend­
ly-anymore attitude". He submitted written testimony. 
(Exhibit E). 

Mons Teigen, Montana Stockgrowers Association, supported the 
gray bill and submitted written testimony. (Exhibit F). 

Bob Gilbert, Montana Woolgrowers Association, stated that he 
supports the yellow bill. 
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Mike ylicone, Western Environmental Trade Association, Supp­
orts the gray bill. He further stated that the Madison Chap­
ter of the Montana Landowners Association have asked him to 
express their support for SB #286. Written testimony on their 
behalf was submitted. (Exhibit G). 

Shirley Gannon, expressed one point that no other proponents 
have brought out about this bill and that is the right of 
petition, she supports this bill. 

Wes Henthorne, Director of the Sweet Grass County Preserva­
tion Association, Stated that he supports Senator Galt's 
position to restore the bill to its introduced version or 
adopt the gray version. He submitted written testimony. 
(Exhibit H). 

Phil Strope, Sweet Grass County Preservation Association, 
suggested that the gray and yellow bills are his recommenda­
tion. 

Chuck Merja, stated that the 1985 law very simply went over­
board with the stream access issue in eliminating personal 
property owners rights. He supported the yellow copy or 
the gray copy bill. Written testimony was submitted. 
(Exhibit I). 

Jim Flynn, Department of Fish, Wildlife and Parks, pointed 
out that this bill carefully removes only those provisions 
of the stream access law that the court declared unconstit­
utional. He recommended approval of SB #286 in the blue 
bill form. Written testimony was submitted by Mr. Flynn. 
(Exhibit J). 

Stan Bradshaw, Montana State Council of Trout Unlimited, 
stated that TU supports SB #286 as it passed out of the Sen­
ate. He pointed out that they opposed the introduced ver­
sion for two reasons: 1.) In the wake of the Supreme Court 
decision in the Galt case, we did not feel that any addition­
al legislation was necessary on this issue; 2.) SB #286 as 
introduced went way beyond the scope of the Court's hold-
ing in Galt. He further explained that the prudent course 
for this legislature would be to do only that which is nec­
essary to conform the statute to the Supreme Court holding 
in the Galt case and to do nothing more. He urged support 
for this bill without further amendment and submitted written 
testimony. (Exhibit K - which contains Supreme Court fil­
ings on the Galt case No. 86-178). 

Scott Ross, Montana Coalition for Stream Access, stated that 
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he su~?orts the blue copy because it provides extra protec­
tion for landowners. He acknowledged that unnecessary changes 
will cause further litigation. He submitted written testi­
monyas (Exhibit L). 

Jeanne C. Klolnak, Montana Wildlife Federation, stated that 
the Federation concurs with the testimony of the Mt. Council 
of Trout Unlimited, Mt. Coalition for Stream Access and the 
Department of Fish, Wildlife and Parks in their support of 
the blue copy as a fair compromise. 

Jim McDermand, Medicine River Canoe Club, Great Falls, sup­
ports the blue copy of the bill. He stated that SB 286 now 
conforms the current law to three Supreme Court rulings. It 
also compliments the immeasurable hours of sincere and inten­
se work by the 1985 legislature in structuring the fair and 
equitable Stream Access Law. Written testimony was submitted 
by Mr. McDermand as (Exhibit M). 

Richard Parks, owner of the Park's Fly Shop, Livingston, and 
President of the Fishing and Floating Outfitters Association 
of Montana, supports the blue copy of the bill because after 
being amended on the floor of the Senate this bill now does, 
in fact, conform the statutes with the Court's decisions. 
He cautioned against amending it as he can not envision 
changes that would not again attempt to reverse the clear in­
tent of the multiple Court rulings already handed down on 
this issue. He submitted written testimony. (Exhibit N). 

Bob Helding, Montana Association of Realtors, supported the 
yellow copy of the bill. 

Walt Carpenter, Great Falls, submitted written testimony. 
(Exhibit 0). He supported the blue copy of the bill because 
diluting this bill with further amendments, in an endeavor 
to bring it back into a semblance of the form in which it 
was originally introduced by Senator Galt, would make the 
bill ~nacceptable to sportsmen, he said. He stated that the 
present copy is a fair bill. 

Jerry :\lanly, Montana Stream Access Coalition, supports this 
legislation with no amendments. 

Pete Test, Chairman of the Montana State Council when SB 265 
was passed two years ago, and he stated that it is a little 
soon to modify the bill. He agreed with the Supreme Court 
decision and the blue copy. 

Bob Morgan, Federation of Fly Fishermen, West Yellowstone, 
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and t~e ~issouri Fly Fishers from Great Falls, stated that 
the original bill proposed as a compromise is indeed not 
that and is an attempt to go back to all of the original 
parts of SB #265. He pointed out that he agrees with the 
Court's changes and supported the amendments of Senator 
Halligan's. He supported the blue bill. 

Jim Delsey, Bozeman, stated that Montana has the best rivers, 
streams and access and he supported the blue copy bill. He 
pointed out that no bill will ever be letter perfect for 
every problem that may arise. 

Cindy Jauert, Medicine River Canoe Club, supported the blue 
copy and stated that the Supreme Court has already given 
Montana citizens recreational uses of state owned waters. 
She submitted written testimony. (Exhibit P). 

Larry Michnevich, stated that he supports the blue bill be­
cause there has been enough litigation. He wants to get on 
with life and not spend anymore time on this issue. 

Roger W. Young, President of the Great Falls Area Chamber 
of Commerce, sent in written testimony. (Exhibit Q). He 
stated that Stream Access is important to Montana's quality 
of life and to tourism and recreation development. The 1985 
Stream Access Law represents a reasonable compromise which 
affords protection for private property rights. 

QUESTIONS (or Discussion) ON SENATE BILL NO. 286: 

Rep. Cobb asked Mr. Bradshaw about overnight camping in the 
blue bill. He stated that it attempts to delete what had 
previously been stated as an absolute right to camp regard­
less of the necessity. He pointed out that the appropriate 
thing to do was to delete in its entirety the reference to 
camping and leave it to the issue of whether camping in a 
given instance is really appropriate and necessary to the use 
of the C:l3.ter. Rep. Cobb asked Mr. Bradshaw if the given 
circumstance should be clarified and which rivers can be 
camped on or not camped on. Mr. Bradshaw answered that he 
appreciates the concern of Rep. Cobb but he does not know if 
it is possible to do that in the sense of structuring some 
sort of mechanical formula for quickly telling someone that 
information. Rep. Cobb pointed out that the commercial out­
fitter can camp on the landowners land and he is charging 
recreationists for a camping trip on the river and making 

.money off of camping on somebody else's land. He asked Mr. 
Bradshaw if this is correct. Mr. Bradshaw stated that Rep. 
Cobb is partly correct and agreed to an extent but the limit-
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ation is going to be whether the camping is a necessity. The 
outfitter cannot set up a base camp just because he chooses to 
do so. The outfitter must have a need to camp, he said. Rep. 
Cobb asked Mr. Ross if the petition access that he stated is 
working so well should be narrowed down. Mr. Ross said that 
the petition is set up to protect the landowners interest, 
fishermen's interest and the resources. 

Rep. Keller asked Mr. Ross how many petitions have been pro­
cessed. Mr. Ross stated that he can not answer that question 
right off the top of his head. 

Rep. Miles asked Mr. Flynn if there were many complaints re­
ceived during the last two years regarding camping. He stat­
ed that the Department has received 245 total and there were 
76 citations issued, which deal with stream access trespass­
ing, bird hunting and big game hunting trespassing. 

Senator Galt closed the hearing on SB 286 by stating that the 
yellow and gray copies are his proposed amendments to the 
blue copy bill. He stated that the amendments proposed do 
conform to the Supreme Court decision and recognizes an im­
portant point, private property. He explained that these 
amendments are addressed to the small streams and not the 
class one waters. 

SENATE BILL NO. 380, Senator Pinsoneault, District No. 27, 
stated that this is an act clarifying the law relating to 
the products liability area. It defines two defenses avail­
able in a products liability case and provides an immediate 
effective date. This bill provides guidance for District 
Court judges that try cases and clarification for jury in­
structions. In a civil case the bottom line is, how are 
instructions to the jury couched. 

PROPONENTS: 

JACQUELINE TERRELL, Montana Association of Defense Counsel, 
and she is speaking on behalf of John Stevenson. She stat­
ed that an amendment will be offered by the American Insur­
ance Association and it is supported by the Counsel. She 
acknowledged that this is a good bill. 

Glen Drake, American Insurance Association, stated that they 
support the intent and concept of this bill as originally dra­
fted. On second reading, this bill was amended in such a 
way that we now believe it nullifies one of the intended 
defenses to a products liability action. He submitted writ­
ten testimony and an amendment. (Exhibit A) . 
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Jim Rocischon, Montana Liability Coalition, supported SB 
#380 ,'lit:1 the proposed amendments of Mr. Drake. 

Karl England, Montana Trial Lawyers Association, stated that 
they have lukewarm support for this bill. SB #308 has an 
objective assumption of risk and there must be a middle 
ground. Montana has never used the objective assumption of 
risk. 

There were no opponents and no questions. 

Senator Pinsoneault closed the hearing on SB 308 stating 
that the bill is a step in the right direction and he ex­
plained that the amendment is left to the committee's good 
judgment. 

SENATE BILL NO. 372, Senator Pinsoneault, District No. 27, 
explained that this is an act revising the dispute settle­
ment procedures involving new motor vehicle warranties. It 
provides for notice to the dealer as an agent of the manu­
facturer, imposing an obligation of good faith and increas­
ing penalties for violations. He stated that if the consumer 
wants arbitration this bill gives flexibility. 

PROPONENTS: 

John Motl, Attorney, Helena, stated that half of his practice 
consists of representation of consumers on automobile warr­
anty cases, new cars and used cars. The lemon law has been 
used by him as much as any attorney can in the state of Mont­
ana. He stated that he sees this act as an improvement in 
i1ontana's existing lemon law and an important addition to 
this bill is that it attempts to give the consumer a copy 
of the warranty repair work. He further emphasized that on 
behalf of the consumer, pass this bill. 

OPPONE:JTS: 

N. R. 2~ERBERT, General Motors Corporation, pointed out that 
GMC-Works with the Better Business Bureau for an arbitration 
system. He stated ~at he has mixed emotions on this bill 
because there are _0me areas of it that are an improvement 
to the existing code. He pointed out also that GMC feels it 
is an obligation of the consumer to have some liability in 
this program, the responsibility of the consumer should not 
be eliminated. The consumer must notify the manufacturer 
that he has a problem with his vehicle. The suggestion that 
the consumer should get a work order from the dealer, and 
therefore the manufacturer will be notified that is not 
something that will happen. !-T.c '1:i.,.,.hly recommended that the 
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langua;e that reads, "a work order is notification to the 
manufa2turer and the dealer is an agent of the manufacturer" 
be stricken. 

H. THO:1AS SCHHERTFEGER, Regional Manager, State Government 
Relations, Ford Corporation, supported returning to the orig­
inal language of the cur~ent lemon law. He submitted a letter 
as an exhibit that the present law works well. (Exhibit A) • 

Tom Harrison, Montana Auto Dealers Association, recommended 
that the notice portion of the bill be eliminated. Section 
6, creates a whole new area of tort. He urged it be not 
concurred in recommendation. 

There were no further opponents. 

QUESTIONS (or Discussion) ON SENATE BILL NO. 372: 

Rep. Rapp-Svrcek asked Mr. Sherbert what the relationship is 
to GMC of a dealer. He stated that the dealer is an indep­
endent businessman who is franchised. 

Senator Pinsoneault closed the hearinq on Sb #372. 

SENATE BILL NO. 375, Senator Bishop, District No. 46, point­
ed out that this act generally revises the laws relating to 
civil actions for the wrongful death of another. He stated 
that on page 3, lines 23-25, a substitute change takes place 
in regard to damages only being recovered once. 

PROPONENTS: 

Karl England, Montana Trial Lawyers Association, supported 
the bill as is. He stated that he feels there may be some 
very good policy reasons why a double recovery would be app­
ropriate but there is a good compromise situation in this 
bill where there can not be two causes of action, there can 
only be one. So, a single recovery is a significant change 
from t~e current law but one that the Association feels is 
reasonable, responsible and a good compromise. 

There were no further proponents testifying. 
Register Attached). 

There were no opponents. 

(See Visitors' 
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Senat0~ Bishop closed the hearing on SB #375 

ADJOURNMENT: There being no further business before the 
Committee, the meeting was adjourned at 12:48 p.m. 
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AMENDMENTS TO SB 49, THIRD READING COPY, PROPOSED BY HOPSE 
JUDICIARY COMMITTEE SUBCOMMITTEE ON IMMUNITY BILLS. ,-~I .--~_ . __ . __ ~. 

1. Title, line 12. 
Following: "MCA" 
Insert: "i AND PROVIDING AN APPLICABILITY PROVISION AND AN 

H1MEDIATE EFFECTIVE DATE" 

2. Page I, line 21. 
Following: "MISCONDUCT." 
Insert: "The immunity granted by this section does not apply 

to the liability of a nonprofit corporation." 

3. Page 1, line 24 through line 1 of page 2. 
Strike: "OR" on page I, line 24 through "ACT" on line 1 of page 

2 

4. Page 2. 
Following: line 15 
Insert: "NEW SECTION. Section 4. Effective date -­

applicabili ty. This act is effective on passage and 
approval and applies to claims accruing after the effective 
date of this act." 

ASB49a/JM/JM2 
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Joseph E. Dupuis - ExecutIVe SerretilIV 
Vern L Clairmont - ExecutIVe Treasurer 
George Hewankom -Sergeant-at-Arms 

THE CONFEDERATED SAUSH AND KOOTENAI TRIBES 
OF THE FlATHEAD RESERVATION 

Box 278 
Pablo, Montana 59855 

(406) 675·2700 
fAX (406) 675·2806 

r1-
3-/7- 81 

"'/:' . ...'sf31f9~ 

March 18, 1987 

Honorable Earl Jory, Chairman 
House Judiciary Committee 
State Capitol 
He lena, MT 59601 

Dear Mr. Jory: 

FIATlIEAO 

TRIBAL COUNCIL ~EMBER5: 
Michael Pablo - ChalTman 
Ron Therriault - Vice-Chairman 
Laurence Kenmille 
Louis W. Adams 
Robert L ~cCrea 
Sonny Morigeau 
Fred ~att 
Victor L Stinger 
Pat Lefthand 
James H. Steele 

The Confederated Salish and Kootenai Tribes support 
S.B. 92 to extend the life of the Reserved Water Rights 
Compact Commission as written without any amendments. We 
are in negotiations with the Compact Commission but if 
amendments are attached the Tribal Council ~ill have to 
reconsider our position. 

Should S.B. 92 not pass negotiations would cease and we 
will follow the path of the state of Wyoming and the Windriver 
Reservation in litigation of water rights. The state of 
Wyoming has spent approximately 8 million dollars in litigation 
costs and the issue is not yet settled. Should the state of 
Montana have to litigate with all Tribes the cost would be 
staggering. 

We ~~ve a difficult task ahead and we do not need any 
distractic~3 which may effect the status of the Compact Commission 
with nego:~~~ions. I strongly request passage of S.B. 92 as 
written a~i ~et's get to the task ahead. 

CONFEDERATED SALISH & KOOTENAI TRIBES 

Sincerely, 

~/7//;:~ /~tt_/, .. 1_7 

Michael T. Pablo 
Tribal Chairman 

//) 

---:....~ .' <-2,.-
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5 

SENATE BILL NO. 286 

INTRODUCED BY GALT, ELLISON, PINSONEAULT, KELLER, 

COBB, HOFMAN, SEVERSON, HIRSCH, HAMMOND, BOYLAN, 

KEATING, SWIFT, SPAETH 

6 A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE STREll.,M 
. 

7 ACCESS LAW TO REMOVE PROVI~IONS DECLARED UNCONSTITUTIONAL; 

8 l!Ie-REea~RE-REeREAI!I~eNA~-:8S.E-'!Ie-BE-E*ERe~SEa-W~I!IH--RE6AR9--l!Ie 

9 t:lANa---eWNERSH~p7---l!Ie---REea~RE--t:lANgeWNER--PEruHss~eN--peR 

10 REeREAI!I~e~AD-eSE-~NVet:lv=N6-MeRE-I!IF_~N-M~N~MAt:l-eSE-ep-t:lA~97 TO 

11 REQUIRE RECREATIONAL USE TO BE EXERCISED WITH CONSIDERATION 

12 OF LAND OWNERSHIP; TO REQUIRE LANDOWNER PERMISSION FOR 

13 RECREATIONAL USE INVOLVING MORE THAN MINIMAL USE OF LAND; TO 

14 REVISE PROVISIONS CONCERNING PORTAGE ROUTES; A.."iENDING 

15 SECTIONS %3-%-39:, 23-2-301, 23-2-302,~ AND 23-2-311, MCA; 

16 AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

17 

18 BE I':' E)JACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

19 (Refer to Second Reading Bill) 

20 Stri~= everything after the enacting clause and insert: 

21 SECTION 1. SECTION 23-2-301, MCA, IS AMENDED TO READ: 

22 "23-2-301. Definitions. For purposes of this part, the 

23 following definitions apply: 

24 (1) IIBarrier ll means an artificial obstruction located 

25 in or over a water body, restricting passage on or through 

~----- ._-,_.- . 
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1 the water, which totally or effectively obstructs the 

2 recreational use of the surface water at the time of use. A 

3 barrier may include but is not limited to a bridge or fence 

4 or any other manmade obstacle to the natural flow of water. 

5 (2) "Class I waters" means surface waters, other than 

6 lakes, that: 

7 (a) lie within the officially recorded federal 

8 government survey meander lines thereof; 

9 (b) flow over lands that have been judicially 

10 determined to be owned by the state by reason of application 

11 of the federal navigability test for state streambed 

12 ownership; 

13 

14 

(c) are or have been capable of supporting the 

following commercial activities: log floating, 

15 transportation of furs and skins, shipping, commercial 

16 guiding using multiperson watercraft, public transportation, 

17 .or the trinspor~ation of merchandise, as these activities 

18 have bee~ defined by published judicial opinion as of April 

19 19, 1985; or 

20 (d) are or have been capable of supporting commercial 

21 activity within the meaning of the federal navigability test 

22 for state streambed ownership. 

23 (3) "Class II waters" means all surface waters that 

24 are not class I waters, except lakes. 

25 (4) "Commission" means the fish and game commission 

-2- sa 286 
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1 provided for in 2-15-3402. 

2 (5) "Department" means the department of fish, 

3 wildlife, and parks provided for in 2-15-3401. 

4 (6) "Diverted away from a natural water body" means a 

5 diversion of surface water through a manmade water 

6 conveyance system, including but not limited to: 

7 (a) an irriga~ion or drainage canal or ditch; 

8 (b) an industrial, municipal,. or domestic water 

9 system, excluding the lake, stream, or reservoir from which 

10 the system obtains water; 

11 (c) a flood control channel; or 

12 (d) a hydropower inlet and discharge facility. 

13 (7) "Lake" means a body of water where the surface 

14 water is retained by either natural or artificial means and 

15 the natural flow of water is substantially impeded. 

16 (8) "Occupied dwelling" means a building used for a 

17 human dwelling at least once'a year. 

18 (9) "Ordinary high-water mark" means the line that 

19 water :mpresses on land by covering it for sufficient 

20 period3 to cause physical characteristics that distinguish 

21 the area below the line from the area above it. 

22 Characteristics of the area below the line include, when 

23 appropriate, but are not limited to deprivation of the soil 

24 of substantially all terrestrial vegetation and destruction 

25 'of its agricultural vegetative value. A flood plain 
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1 adjacent to surface waters is not considered to lie within 

2 the surface waters' high-water marks. 

3 (10) ~Recreational use~ means with respect to surface 

4 waters, unless otherwise prohibited or regulated bv law: 

5 fishing, hunting waterfowl, swimming, floating in small 

6 craft or other flotation devices, boating in motorized craft 

8 propelled by oar or paddle, other water-related pleasure 

9 activities, and minimal and related unavoidable or 

10 incidental uses necessary for utilization of the water 

11 itself. 

12 (11) ~Supervisors~ means the boa::d of supervisors of a 

13 soil conservation district, the directors of a grazing 

14 district, or the board of county commissioners if a request 

15 pursuant to 23-2-3ll(3)(b) is not within the boundaries of a 

16 conservation district or if the request is re:used by the 

17 board of supervisors of a soil conservation district or the 

18 direc~~=s of a grazing district. 

19 (:.?) "Surface water~ means, for the purpose of 

20 deter~i~ing the public's access for recreational use, a 

21 natural water body, its bed, and its banks up to the 

22 ordinary high-water mark.~ 

23 

24 

25 

Section 2. Section 23-2-302, MeA, is amended to read: 

~23-2-302. Recreational use permitted limitations 

exceptions. (1) Except as provided in subsections (2) 
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1 through (5), all surface waters that are capable of 

2 recreational use may be so used by the public w~eho~e-~e9a~d 

3 WITH CONSIDERATION OF the ownership of the land 

4 underlying the waters. 

5 (2) The right of the public to make recreational use 

6 of surface waters does not include, without permission or 

7 contractual arrangement with the landowner: 

8 (a) the operation of all-terrain vehicles or other 

9 motorized vehicles not primarily designed for operation upon 

10 the water; 

11 (b) the recreational use of surface waters in a stock 

12 pond or other private impoundment fed by an intermittently 

13 flowing natural watercourse; 

14 (c) the recreational use of waters while diverted away 

15 from a natural water body for beneficial use pursuant to 

16 Title 85, chapter 2, part 2 or 3, except for impoundments or 

17 diverted waters to which the owner has provided public 

18 access; 

19 

20 EXCEPT 

21 WATERFm-lL HUNTING WHEN SPECIFICALLY AUTHORIZED BY THE 

22 COMMISSION; 

23 tet--o~e~n~9he-camp~n9-w~eh±n--~±9he--o€--an1--occ~p±ed 

24 ~we~~±n9--o~--w~eh±n--5ee--ra~d~--o€--an1-occ~p±ed-dwe~~~n97 
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1 ( S) C.~,,!P ING; 

2 t~1te1(F) the placement or creation of any permanent 

3 duck blind, boat moorage, or any-~ea~enai-er-eeher-ebje~e~ 

4 w±eh±n-~±9he-e~-er-w±eh±n-5aa-yerd~-eE-en-e~~~p±ed-dwe;i±~97 

6 OTHER OBJECTS; er 

7 t91t~t(G) use of a streambed as a right-of-way for any 

8 purpose when water is not flowing therein7L 

9 t3t--~he--r±9he--eE-ehe-ptlbi±~-ee-me~e-re~reee±ena;-tl~e 

15 er 

16 tdt(H) other activities which are not primarily 

17 water-related pleasure activities as defined in 

18 23-2-30:(10)7; OR 

19 (:' ANY ACTIVITIES THAT INVOLVE MORE THAN MINIMAL USE 

20 OF UNDERLYING AND ADJOINING LAND. 

21 t4tlll The right of the public to make recreational 

22 use of surface waters does not grant any easement or right 

23 to the public to enter onto or cross private property in 

24 order to use such waters for recreational purposes. 

25 t5t1!l The commission shall adopt rules pursuant to 
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1 87-1-303, in the interest of public health, public safety, 

2 O~ AND the protection of public and private property, 

3 governing recreational use of class I and class II waters. 

4 These rules must include the following: 

5 (a) the establishment of procedures by which any 

6 person may request an order from the commission: 

7 (i) limiting, restricting, or prohibiting the type, 

8 incidence, or extent of recreational use of a surface water; 

9 or 

10 (ii) altering limitations, restrictions, or 

11 prohibitions on recreational use of a surface water imposed 

12 by the commission; 

13 (b) provisions requiring the issuance of written 

14 findings and a decision whenever a request is made pursuant 

15 to the rules adopted under subsection t5ttat (4)(A); and 

16 (c) a procedure for the identification of streams 

17 within class II waters which are not capable of recreational 

18 use or are capable of limited recreational use, and a 

19 proced~=e to restrict the recreational use to the actual 

20 capaci:j of the water. 

21 t6t121 The provisions of this section do not affect 

22 any rights of the public with respect to state-owned lands 

23 that are school trust lands or any rights of lessees of such 

24 lands." 

25 Section 3. Section 23-2-311, MeA, is amended to read: 

-7- SB 286 



SB 0286/gray 

~·,h 
-. '/_,' r..: 

--- '-

1 "23-2-311. Right to portage establishment of 

2 portage route. ( 1 ) A member of the public making 

3 recreational use of surface waters may, above the ordinary 

4 high-water mark, portage around barriers in the least 

5 intrusive manner possible, avoiding damage to the 

6 landowner's land and violation of his rights. 

7 (2) A landowner may create barriers across streams for 

8 purposes of land or water management or to establish land 

9 ownership as otherwise provided by law. If a landowner 

10 erects a structure which does not interfere with the 

11 public's use of the surface waters, the public may not go 

12 above the ordinary high-water mark to portage around the 

13 structure. 

14 ( 3 ) (a) A portage route around or over a barrier may 

15 be established to avoid damage to the landowner's land and 

16 violation of his rights, as well as to provide a reasonable 

17 and safe route for the recreational user of the surface 

18 waters. 

19 ( ' , 
J) A portage route may be established when either a 

20 or 

21 DEPAR~~£NT submits a request to the supervisors that such a 

22 route be established. 

23 (c) Within 45 days of the receipt of a request, the 

24 supervisors shall, in consultation with the landowner and a 

25 representative of the department, examine and investigate 
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1 the bar:ier and the adjoining land to determine a reasonable 

2 and safe portage route AND THE COMPENSATION TO BE PAID TO 

3 THE LANDOWNER IF THE ROUTE TO BE ESTABLISHED INVOLVES USE OF 

4 PRIVATELY OWNED LAND. 

5 (d) Within 45 days of the examination of the site, the 

6 supervisors shall make a written finding of the :ost 

7 appropriate portage route. 

8 (e) The cost of establishing the portage route around 

9 artificial barriers AND, WHERE REQUIRED PURSUANT TO 

10 SUBSECTION (3)(C), THE COMPENSATION TO BE PAID THE LANDOWNER 

13 department. 

17 (f) Once the route is established, the department has 

18 the exclusive responsibility thereafter to construct and to 

19 rnaint~in the portage route at reasonable times agreeable to 

20 the lancowner. The department shall post notices on the 

21 stream of the existence of the portage route and the 

22 public's obligation to use it as the exclusive means around 

23 a barrier. 

24 (g) If either the landowner or reere~~±o~±~~ THE 

25 DEPARTMENT disagrees with the route described in subsection 
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1 t3ttet,-~e (3)(D), EITHER may petition the district court to 

2 name a t~ree-~ember arbitration panel. The panel must 

3 consist of an affected landowner, a member of an affected 

4 recreational group, and a member selected by the two other 

5 members of the arbitration panel. The arbitration panel may 

6 accept, reject, or modify the supervisors' finding under 

7 subsection (3)(d). 

8 (h) The determination of the arbitration panel is 

9 binding upon the landowner and upon all parties that use the 

10 water for which the portage is provided. Costs of the 

11 arbitration panel, computed as for jurors' fees under 

12 3-15-201, shall be borne by the contesting party or parties; 

13 all other parties shall bear their own costs. 

14 (i) The determination of the arbitration panel may be 

15 appealed within 30 days to the district court. 

16 (j) Once a portage route is established, the public 

17 shall use the portage route as the exclusive means to 

18 portage around or over the barrier. 

19 (4) Nothing contained in this part addresses the issue 

20 of nat~ral barriers or portage around said barriers, and 

21 nothing contained in this part makes such portage lawful or 

22 unlawful." 

23 NE~ SECTION. Section 4. Extension of authority. Any 

24 existing authority of the fish and game commission to make 

25 rules on the subject of the provisions of this act is 
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1 extended to the provisions of this act. 

2 NEW SECTION. Section 5. Effective date. This act is 

3 effective on passage and approval. 

-End-
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TESTIMONY 

of 

JAMES J. BOTTOMLY 

IN SUPPORT OF SB 286 

My name is Jim Bottomly. I am a rancher north of Belgrade. 
I am also a lawyer. I support SB 286 with the amendments we 
propose. 

I am appalled at the out-and-out misinformation and 
misrepresentations being made by some of the members of the legal 
profession about the effect of the Supreme Court Decision in Galt 
vs. Dept. of Fish, Wildlife and Parks, and the scare tactics they 
have unleashed. 

Dean Leapart of the Montana Law School used to teach 
Introduction to Law, a first year law course. He constantly 
cautioned fledgling student lawyers: DON'T RELY ON THE 
HEAD NOTES of a reported decision for they are merely some 
annotator's ideas of what the case is about. DON'T RELY ON ---A BRIEF FILED BY ONE OF THE ATTORNEYS as to what 
the case holds-,-because the attorney will only quote those few 
items he feels will bolster his case. 

Dean Leapart always said: 

READ THE ENTIRE DECISION. 

And, then 

RE-READ THE ENTIRE DECISION. 

Then ANALYZE that 

decision by taking all four corners of that document and giving 
effect to each word. Give complete and literal meaning to each 
phrase ar.d leave out nothing. Do not take any provision out of 
context, do not eliminate anything as superfluous because the 
Judge who Nrote the decision carefully included each and every 
word in its written context for a specific legal reason. 

I grew up in the household of a Judge, Judge R.V. Bottomly, 
of this states Supreme Court. In many philosophical discussions I 
had with him, his greatest complaint of some lawyers was their 
proclivity to play fast and loose with the legal system, to take 
phr~ses from judicial decision out of context in an attempt to 
justify a tenuous position. 
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This easement must be narrowly confined so that 
impact to beds and banks owned £y private­
individuals is minimal. Another specific holding. 

Hol~ing No. 8 - Page 7: 

Only that use which is necessary for the public to enjoy 
its ownership of the water will be recognized 
as within the easements scope. Another specific 
holding. 

These are specific legal findings by which the court in an ~ 
to 2 decision stated what the law is as applicable to stream 
access--everyone is bound by them. 

While the court, at Page 8, did find that specific prOV1S10ns 
were unconstitutional, the balance of the statutory Scheme 
must be interpreted so as to conform to and be consistent with the 
eight (8) explicit legal holdings of this decision. 

SB 286 with the amendments we propose does just this and no 
more. 

The passage of this bill as amended will do more to reduce 
landowner-recreationalist confrontation. It will result in the 
re-opening of many small blue ribbon trout streams to the public 
on a controlled basis, thus ensuring premier fishing for the years 
to corne. 

In Galt the court made one more important holding on Page~7: 

"The __ al property interests of private landowners are 
important, as are the public's property interest in water. 
Both are constitutionally protected. These competing 
interests, when in conflict, must be reconciled to the 
extent possible." 

SB 286 ~ith our proposed amendments is a reasonable 
reconciliation of these competing interests. 

We urge you to pass this bill with the proposed amendments. 

JJB/vj 
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G~e F. RMiUe 

STATE~ffiNT ON SB286 

HOUSE JUDICIARY CO~~ITTEE 

~1ARCH 19, 1987 

3440-6TH AVENUE SOUTH 

GREAT FALLS, MONTANA 

Mr. Chairman and members of the committee, for the record I am George 

Roskie speaking for myself. I have previuosly sent a letter to the 

members of the committee and would like to have it incorporated in the 

hearing record. 

As I stated in my letter I am convinced that the Montana Supreme Court 

in the Curran and Hildreth decisions were clearly in error in usin~ the 

Public Trust Doctrine as a basis for granting public rights on non­

navigable , or so called Class II , streams in Montana. And further that 

the legislature went much to far in making these rights a matter of law 

in the current Montana Stream Access statute. 

The socalled public trust doctrine originated 1n Roman law, was adopted in 

English common law and came to this country ,-lith the colonies. Early on 

it was applied in the Massachusetts Bay Colony's "Great Pond" ordinance 

of 1641 providing public use of waters in any pond 10 acres or greater. 

And in 1787 in the Northwest Ordinance declaring that "navigable ,vaters that 

lead into the Mississippi and the St. Lawrence shall be common high\vays, 

forever free". 

In all t::~ llistory of court decisions over the past 200 years the public 

trust ciGc~rine has universally been considered a property interest only 

over the:::Js of navigable waters. Even the Hono Lake case in Clifornia so 

often referred to turns substantively more on the navigability of Mono 

Lake than on the protection of the birdlife in the Mono ecosystem. And even 

the use of a "pleasure boat test" by some states to apply the public trust 

doctrine supports the navigability oncept of the doctrine. 
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In thei C .ilcurring remarks in the Galt vs i'lontana decision both Chief 

Justice'_TJ.ge and Justice Gulbrandson disagree with the Curratl and 

HildreLl : xisions use of the public trust doctrine to establish l?ublic 

rights on non-navigable waters. As Chief Justice Turnage states "The 

public trust doctrine is not expressly set forth in the Hontana 

Constitution" And further "If the State of Hontana is to be considered a 

trustee over waters of this State, or a trustee over any other property, 

under a Public Trust Doctrine, then the State must be held to the standard 

thatapplies to all trustees which standard requires that the trustee must 

mm legal title to the property over iVhich trust l?OIver is sought to be 

exercised". 

Aside from the legal basis or authority in these cases, the invocation of 

the public trust to define public recreation rights in !'-lontana has resulted 

in social conflict, raised questions about the security of private b)[O?erty 

rights, and may violate public trust rights to healthy riparian ecosystems 

by allOlving recreation overexploitation. By invoking the public trust 

doctrine and ruling that all \vatenvays in !'-lontana are in fact corrunon 

pro~erty, the court may have opened the way for the degradation of the highly 

productive and valuable small stream fisheries of Hontana. And further 

expansion of public recreation "rights" under the authority of the public 

trust may ultimately result in a decline. in environmental quality rather 

than in environmental protection. 

For generations the majority of land OImers in Hontana have tJermitted 

public hunting and fishing on their lands as good neighbors to the rest of 
. o. . us in [lontana. Unfortunately a new confrntatlOnal attitude by some groups ,.. 

on so-cllled public rights has developed demanding rights \vhich never before 

existed c::J forcing legal action and decisions by the courts. In the case 

of the,;;:.- ?J.m access decisions the Court seems "to portage aroWld the 

constituc~)n','and in the vie,v of one national legal authority" is hopelessly 

confused over ,vhat the public trust doctrine really is". 

(2 ) 
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Since _cJeC!ars that the problem will not "just ':10 a,vay" I submit tilat 

SB286 , . Jlutor Galt and otilers, either in its Senate Second Reaclin,d 

form, or ;:ith ar:lIDenclments as tJroposed by its sponsors, is a n~asonable 

compromise to the 0roblem. Clearly the private, and otller, protJerty 

rights of the riparian land owners of non-navigable streams, beds and 

·._ .. , .. -

banks included, must be protected. Even the confused and contradictory 

statements in theGalt decision declares " the real ~roperty interests of 

the private land owners are important as are the publics tJrof)erty interests 

in ,later. Both are constitutionally protected". This is a little hard to 

believe Ilhen the Court also held that the public has the right of use of 

the bed and banl~s utJ to the high Ivater marIes ",!ithout reyard to the 

mmership of the lands underlyinS:! the \later". 

I believe it is essential in the bill to tJermit recreational use of all 

\laters ONLY ",vith due consic12ration" of the mmership of the land underlyin':l 

the ,vaters, ,'lhether it be private, county, state, federal or Indian. I 

further believe that uhere there is more than MINH1AL U.3e of the illlderlying 

and adjacent real estate - such as for l,)ortage3 - that private land mmers 

be compensatc:d for the use of their land. 

Again, I believe S8286 is a reasonable compromise solution to the !?roblem 

of stream access in Hontana.And ,vhile it may not satisfy all of us, 

particulary the landmmers, at least it may prevent the public trust 

doctrine from further becoming the recreationalists "free lunch". 

Thanl( you for • . 1M €' , 286 permlttlngAto appear before your conlIDltte2 on behalf of SB . 

(3) 
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TE5TIMONY on 58 286 

the House Judiciary Committee, 
by Lorents Grosfield 

MR. CHAIPM~N, MEMBERS OF THE COMMITTEE: 
Prop~~ents of t~~_!bic~_B~~~iQg_~Q2~ of 5B 286, which is the 

gutted version of the Introduced Bill, seem to like to say that 
all is gOlng well in Montana regarding stream access after the 
Curran and Hildreth decisions and the passage of HB 265 by the 
last legislature. Yet a Game Warden survey done by the Department 
of Fish, Wildlife, and Parks shows that there have been at least 
245 complaints registered with them since July 1, 1986. And thlS 
doesn"t count the complaints that have been logged with the 
Department's 800 telephone number, which was installed for the 
purpose of handling these and other complaints. Nor does it 
count complaints logged with county sheriffs' offices. And it 
certainly dcesn·t count complaints handled on the ground by 
landowners themselves. I would guess this latter category to be 
by far the largest~ as this is the style of most landowners in 
most circumstances. 

No one is arguing the public's right to use the waters, or 
to use the larger streams of our state in a relatively unrestricted 
manner. But the extreme breadth and scope of HB 265 went way 
beyond what most reasonable people concluded was necessary to 
address the specific pr=blems in the two court decisions. To 
force pro~erty owners tc play host to relatively unregulated 
public I~se of their QCQa~c!~ (along and under streams--- no matter 
how small) on a grand state-wide scale was an overkill (and an 
invitation to trespass) that was both ~nnecessary and unjust. 

Last week (March l1th)~ the §illiQg~_§~~gtt§ carried a lead 
editorial that started out as follows (emphasis added): 

"Montana t-,as t2,ken on a nevi color. 
Drive through the mountains of Western Montana, the 

valleys lining the Missouri~ the Gallatin~ the Yellowstone, 
the Stillwater ~Og_~11_tb§_gtbg~_~iY§~2_gi_tb§_§t§t§. 

Drive across the high plains of Eastern Montana. 
Everywhere~ it's the same. 

(~a_te pGsts are topped by florescent orcinge." 
Does anvans really think that orange paint and stream access are 
unrelat2d~ ~oes anyone really think that stream access and the 
dr.J.matic '-,'=~-eL\se In fee r,urd:ir.g i:-; l:his state are totally 
unre12ted~ :t is folly to think thcit everything is fine, and 
that prep;",,": -' =-'\<mers ar'? not botherE·,j by tt-li:::; 2_s:::;aul t on theIr 
basic rig-I ___ Landowner/sportsmen relcitions in Montana are ~QI 
fine. Sur~. the fishing and floating guides and outfitters made 
out lik:? ::.,_,,-,dltsrJith HB 265 las-t legi:::;l2.tive ·3ession. (Some of 
them will ~robably like the IbiC~_Bg~~ing_~Q2Y of 5B 286 even 
better, since it goes even further than HE 265 relative to 
camping.) But other sportsmen, especially hunters and fishermen~ 
bear the brunt of thE' 01- ange p2_i nt and the "not-so-f ri endl y­
anymore at ti tude" of r'10ntcma' 5 property ::J"mers. Th2 i'1ontana 
Legislature could do Montana sportsmen cind property owners a big 
favor through attempting to improve landowner/:::;portsmen relations 
by trying to temper this "not-so-friendlY-2.nymore attitL:de". 
Your vote for the intent of Senator Galt's Introduced Bill~ 
Be 286~ is a vate fer improved landowner/sportsmen relations. 

WE URGE YOUR SUPPORT of l~~_iQt~Qt_Qf_ltg_!QtCQ~~~g~_§ill. 
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SB 286 
March 19, 1987 

Testimony pr~sented by Jim Flynn, Dept. of Fish, Wildlife & Parks 

The recent Supreme Court decision regarding stream access 
declared that only certain provisions of the stream access law 
passed in 1985 were unconstitutional, and found the balance of 
the stream access statutes to be constitutional. 

Because the legis lat ure, in 
severability clause to that law, 
legis lat ion on the s ubj ect was 
before you conforms precisely 
court ruling. 

adopt ing HB 265, attached a 
it was our opinion that further 

not needed. However, the bill 
to the changes required by the 

This bill carefully removes only those provisions of the stream 
access law that the court declared unconstitutional. If there 
is to be legislation from this session on the subject of stream 
access, this bill, in its present form, adequately addresses 
the subject. 

The enactment of the stream access law last session and the 
aff irmation of its maj or elements in the recent Supreme Court 
ruling were made after careful consideration of the rights of 
both landowners and the recreat ing public. The passage of SB 
286 will implement the most recent case law into the statute 
and hopefully will preclude further unnecessary litigation. 

We recommend approval of SB 286 in its present form. 



S.B. 286 
TESTIMONY OF STAN BRADSHAW 

'.";'!TANA ST.~TE COUNCIL OF TROUT UNLIMITED 
MARCH 19, 1987 

Mr. Chair~an and members of the commmittee, my name is St~n 

Bradshaw, and I appear today on behalf of the Montana State 

Council of Trout Unliinited. As many of you are aware, Trout 

Unlimited closely followed the progress of H.B. 265 last session, 

and has retained a continuing interest in this issue. 

T.U. supports S.B. 286 as it passed out of the Senate. We 

opposed it the introduced version for two reasons: 

first" in the wake of the Supreme Court decision in the Galt 

case, we did not feel that any additional legislation was 

necessary on this issue; second, S.B. 286 as introduced went way 

beyond the scope of the Court's holding in Galt. 

In order to understand T.U. 's concerns, it is important to 

look at the Court's holding. I have included a copy of the 

majority opinion with my testimony so that committee may refer to 

it in considering this bill. The core of the Court's holding is 

found on page 8, where the court said: 

"Accordingly, we find section 23-2-302(2)(d), «e), and (f), 
MCA, to be unconstitutional. Further, we find section 23-2-
3ll(3)(el I ~CA to be unconstitutional insofar as it requires the 
landowner ~) bear the cost of constructing a portage route around 
artificial jarriers. The balance £f the statutory scheme accords 
with the'~ontana Constitution and ~ opinions of this court. We 
find the unconstitutional portions £f the statute to be subject 
to severance and therefore, leave the balance of the statute 
Intact. [emphas is added 1 

Thus, out of the entire statute, the court found only four 

provisions to be unconstitutional. In other parts of the 
I 

opinion, you will find the court's discussion as to 

those four provisions highlighted. S.B. 286, as it passed the 
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language :-~=~ came directly form the Supreme Court's decision in 

the Cur~3~ :3se. In Curran, the Court held: 

"In sum, we hold that, under the public trust doctrine and 
the 11972 ~ontana Constitution, any surface waters that are 
capable of recreational use may be so used without regard to 
streambed ownership or navigability for nonrecreational purposes" 

Section 23-2-302(1) MCA reads, in part: 

"All surface waters that are capable of recreational use 
may be so used by the public without regard to the ownership of 
the land underlying the waters". 

The amendments proposed by Senator Galt would change this 

language to replace "without regard to" to "with consideration 

of". This language is ambiguous and, worse, potentially 

violative of the Supreme Court's recognition that streambed 

ownership is irrelevant to the public's right to use the surface 

waters of the state. 

Pinally, the proposed amenoments would require the purchase 

of land when a portage ~oute is constructed. This exceeds the 

court's holding in Galt. 

There has been some argument made that the legislature 

needs to amend the bill to reflect the court's discussion about 

"minimal 115e". However well intended, that assertion is 

incorrect. ~irst, even though the court did say that the public 

has the ri9ht to make only minimal use 0: the bed and banks of 

the streams and rivers of the state, it did not direct any 

additional amendments to those sections which Senator Galt 

proposes to amend. This is because the discussion of minimal use 

was .relevant only to the issue of what uses the court found not 

to be minimal because they were not necessary to the use of the 

water resource. Beyond addressing those specific uses as the court 
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Mr. Justice Frank R. Morrison, Jr. delivered the Opin 
the Court. 

Plaintiffs appeal the order of the First Ju, 

District Court granting summary judgment in favor c: 

defendant, State of Montana. We reverse. 

In 1984, this Court decided the twin cases of MI 

Coalition·for Stream Access, Inc. v. Curran (Mont. 1984 

P.2d 163, 41 St.P,ep. 906, and Montana Coalition for: 

Access, Inc., v. Hildreth (t-Iont. 1984), 684 P.2d 10e 

St.Rep. 1192. In Curran, we held that under the public 

doctrine as derived from the Montana Constitution the ; 

has a right to use c.ny surface waters capable of us 

recrclttional purposes up to the high water marks an 

portage around barriers in the water in tho leaat int: 

manner possible. This holding was reaffirmed in Hilt 

In response to these two decisions, the legis: 

enacted ss 23-2-301, et.seq., MCA, addressing 

recreational use of streams. Appellants, plaintiffs 

brought this action for declaratory relief pursuant t 

Uniform Declaratory Judgment Act, SS 27-8-101 t! 

27-8-313, MCA, requesting the District Court to deC~dre 

SS 23-2-301, et.scq., MCA, unconstitutional as a taking of 

private property without just compensation. The District 

Court upheld the constitutionality of the statutes and 

awarded summary judgment in favor of the State. 

Addressing the constitutionality of SS 23-2-301 ct. 

MCA, on appeal we frame, the ,issues as follows: 

1) Whether the public trust ~octrine relating to 

includes the use of adjoining land? 
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2) Whether SS 23-2-301, et.seq., MCA, permit uses of 

the bed and banks and adjoining land beyond the scope of the 

public trust doctrine? 

Appellants challenge the following sections 

unconstitutional: 

23-2-301. Definitions. For purposes of this part, 
the following definitions apply: 

(2) "Class I waters" means surface waters, other 
than lakes, that: 
(a) lie within the officially recorded federal 
government survey meander lines thereof; 
(b) flow over lands that have been judiCially 
determined to be owned by the state by reason of 
application of the federal navigability test for 
state streambed ownership: 
(c) are or have been capable of supporting the 
following commercial activities: log floating, 
transportation of furs and skins, shipping, 
commercial guiding using multiperson watercraft, 
public transportation, or the transportation of 
merchandise, as these activities have been defined 
by published judicial opinion as of April 19, 1985; 
or 
(d) are or have been capable of supporting 
commercial activity within the meaning of the 
feder~l navigability test for state streambed 
ownership 
(3) "Class II waters" means all surface waters 
that are not class I waters, except lakes. 

(12) "Surface water" means, for the purpose of 
determining the public I s access for recreational 
use, a natural water body, its bed, and its banks 
up to the crdinary high-water mark. 

23-2-302. Recreational use permitted 
limitations -- exceptions. 
(1) Except as provided in subsections (2) through 
(5), all surface waters that are capable of 
recreational use may be so used by the public 
without regard to the ownership of the land 
underlying the waters. 
(2) The right of the public to make recreational 
use of surface waters does not include, without 
permission or contractual arrangement with the 
landowner: 
(a) the operation of all-terrain vehicles or other 
motorized vehicles not primarily designed for 
oper.ation upon the water; 
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(b) the recreational use of surface waters in a 
stock pond or other private impoundment fed by an 
intermittently flowing natural watercourse; 
(c) the recreational use of waters while diverted 
away from a natural water body for b~neficial use 
pursuant to Title 85, chapter 2, part 2 or 3, 
except for impoundments or diverted waters to which 
the owner has provided public access; 
(.0) big ga1lle Atlfttift<7 exee,' By l:e~ Bew or SA9t~A 
when spec i ftcaily--a-utnori:zecrby--..t.ho cQ..I'lJIll..s.s.i<>n; 
(-e) --e' .. uRig.llt camp-irnt-w-itM~~uf any- eeeupHd 

CIwett.trrq---or wHA!e .s..QL~_~ of any acC\tp1-ed 
~dW'ei; 1 i A.,. wq ~r---i-s-lI!'SS ; 

(f,- --the- -place.men~ 91' ereation of Iny permanent 
duck-- bliftd,-boa-t-l1loorage--;--oranyseasonal or- other 
-obje~U-wi ~--s:!9.n"t--<?_r:--O_t:-!.1th1rr"C_O· yard~-of an 
occupj:e~ dWeTIl.ng, wfiIchever l.s--ren; or 
(g) use of a streambed as a right-of-way for any 
purpose when water is not flowing therein. 
(3) The right of the public to make recreational 
use of class II waters does not include, without 
permission of the landowner: 
(a) big game hunting; 
(b) overnight camping; 
(c) the placement or creation of any seasonal 
object; or 
(d) other activities which are not primarily 
water-related pleasure activities as defined in 
23-2-301 (10). * * * 

23-2-311. Right to portage establishment of 
portage route. 
II) A member of the public making recreational use 
of surface waters may, above the ordinary 
high-water mark, portage arQund barriers in the 
least intrusive manner possible, avoiding damage to 
the landowner's land and violation of his rights. * 
* * 
(3) (e) The cost of establishing the p~~t_a~.....!:Q.U.te 
aroundartlficijll: t5irri~RI\1ar"he=:borDe b~ the 
ihV~~e~ndowner. except for the geRs~~tion of 
no_t_ification signs _~_f_s,!~l}--.E.C!\:l_~_hich Is the 
reSpO-n!ftbi""ri':;S'-oC tb& department. Th~ST"' of 

-est-abll-shinq a portage route around artificial 
barriers not owned by the landowner on whose land 
the portage route will be placed must be borne by 
the department. * * * 

The public trust doctrine is found at Article IX, 

Section 3 (3), of the Montana Constitution which provides: 

All surface, underground, flood and atmospheric 
waters within the boundaries of the state are the 
property of the 9ta~e for the use of its people and 
subject to appropriation for beneficial uses as 
provided by law. 

Section 70-1-202, MCA, provides: 
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Property of the state -- what included. The state 
is the owner of: 

(1) ,,1.1 land below the water of a navigable 
lake or stream; 

(2) all property lawfully appropriated by it 
to its own use; 

(3) all property dedicated or granted to the 
state; and 

(4) all property of which there is no other 
owner. 

Section 70-16-201, MCA, states: 

Owner of land bounded by water. Except where the 
grant under which the land is held indicates a 
different intent, the owner of the land, when it 
borders upon a navigable lake or stream, takes to 
the edge of the lake or stream at low-water mark; 
when it borders upon any other water, the owner 
takes to the middle of the lake or stream. 

As noted in Curran, supra, and Hildreth, supra, the 

constitutional provision clearly provides the State owns the 

waters for the benefit of its people. In those decisions, we 

further held that the public's right to use the waters 

includes the right of use of the bed and banks up to the high 

water mark even though the fee title in the land resides with 

the adjoining landowners. We did not define what kinds of 

use are permissible under the public trust doctrine. 

The issue before us now is whether the public trust 

doctrine"tnt:ludes the'types of· use of the bed and banks found 

in SS 23-2-301, et.seq., MCA. Section 23-2-302, MCA, has 

provided for a public right to build duck blinds, boat 

moorages, and camp overnight, so long as not within sight of 

or within 500 yards of an occupied dwelling, whichever is 

les!!. 

The public trust doctrine in Montana's Constitution 

grants public ownership in water not in beds and banks of 

streams. While the public has the right to use the water for 

recreational purposes and minimal use of underlying and 

adjoining real estate essential to enjoyment of ita ownership 

5 



in water, there is no attendant right that such use be as 

convenient, productive, and comfortable as possible. 

The public has a right of use up to the high water mark, 

but only such use as is necessary to utilization of the water 

itself. We hold that any use of the bed and banks must be of 

minimal impact. 

Appellants contend the right of public use set forth in 

the Curran and Hildreth decisions applies only to the surface 

of navigable streams. This is incorrect. In Hildreth we 

explicitly included the right to use of the bed and banks. 

684 P.2d 1094, 41 St.Rep. 1199. In Curran, we adopted a 

recreational use test to determine navigability. Appellants 

apparently contend that the right of public use is restricted 

to Class I waters; i.e., those waters considered to be 

navigable under the federal test. This is not so. As we 

said in Curran, "The capability of use of the waters for 

recreational purposes determines their availability for 

recreational use hy the public. Streambed ownership by a 

private party is irrelevant." 682 P.2d 170, 41 St.Rep. 914. 

The Montana Constitution makes no distinction between Class I 

and II waters. All waters are owned by the State for the use 

of its people. 

Purs~a~.t .. to _S::....._2;;.3:;..-_2;;;.,-..;;.3.;;,,0.:;;.2~,_M_C..;;.;.;;A.:..,_.;;.0..;.v.;;..e:.niqht camping and 

constructio~_.?_~_ a d~ck blind are permiss_~_~ within a few 

feet of an occupied dwelling so long as the~~activities are 

not "within sight". Similarly, a boat mooring could be 
---~---~---- ..... --~~-
.placed directly in front of someone's home if obscured from 

vision. 

Overnight camping is not always necessary for 

utilization of the water resource itself. The public can 

float and fish many of our rivers without camping overnight. 
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The sta1;:}lte is overbro~~ in giv~~~_.~~~~blic right ~~ 

~ recreational use which ilS not necessary for the public's 

.enjoyment of its water ownership. The same can be said of 

c~tructing permanent objects between hiqh water marks. 

_Although duck blinds may be necessary for enjoying the 

ownership interests in certain large bodies of water, the 

right to construct permanent impro~ements on any commercially 

navigable stream does not follo~. 

Big game hunting as authorized by S 23-2-302(d), between 

high water marks, is not permitted under any circumstances 

because it is not a necessary part of .the easement granted 

th~blic ~~-.!:_j tS __ ~EjE~'~.!..':I.~ of the water. Further, although 

.th~_re.c:r~ationaL_user __ has _!.. __ !:!~t .~ portage around 

_ o.b.~~r_q~~.iol'\.s .. miniI!l~f.E.. __ i!ll.p~_c~~_ the adjoininq landowner's 

.in.._i('-t.ue~t~ theJ;"fLcan.Ee ... .Do ._~~_~nsibility on behalf of the 

The landowner 

_;'I!~eiveS_.EL~!1l!~it_;";:9!!L~~~ portage. The benefit flows to 

the pUbli.c. ~?:ci_ . .!he_~x'y'en~~ sho~l~ be borne by the~~. 

We reaffirm well established constitutional principles 

protecting property interests from confiscation. Landowners, 

through whose property a water course flows as defined in 

Curran and Hildreth, supra, have their fee impressed with a 

dominant estate in favor of the public. This easement must 

be narrowly confined so that impact to beds and banks owned 

by private individuals is minimal. Only that use which is 

necessary for the public to enjoy its ownership of the water 

resource will be recoqnized as within the easement's scope. 

The real property interests of private landowners are 

important as are the public's property interest in water. 

Both are constitutionally protected. These competinq 
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interests, when in conflict, must be reconciled to the extent 

possible. 

_..A~cordin9ly, 

MCA, to be 

we find S 23-2-302 (2) (d) , (e) , ------
unconstitutional. Further, 

and (f) , 

we find 

S 23-2-311 (3) (e), MeA, to be unconstitutional insofar as it 

_..£equire~~~ __ lan~owner to bear the cost of constructing a 

portage route around artificial barriers. The balance of the 

~utor}l scheme accords with the Montana Constitution and 

the op in i on s o_~~.!li 0~\l·.::r:..::t:.:;~~-.:;w:..:e:..-;:.f::.in:.:.d=-...;:t:.:.h;.;e~.:::u.:.:n.:::c.:::o.:.:n.:::s~t;.;::i:..:t:.::u:.::otUlilOlo",nI.llA",l 

portions of the statute to be subject to severance and 

__ ~herefore, leave the balance of the statute intact. 

We enter declaratory judgment in favor of appellants in 

accordance with the views herein expressed. 

JustIces 

8 
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~~({ :l/2:J *".Jl...tIp2. __ 
Testir.:ony Ir,-; Jrt of SB286 (w/Haillgan amendnent) on Behalf of 
The Montana C]~._Clon for Stream Access by Scott Ross 

Before the HO~~.3e Judiciary Committee 

********* 

The Montana Coalition for Stream Access supports SB286 in its present 
ferm. 

Because of the substantial changes that have been made in the bill, 
and in light of further changes that are apparently being sought by 
some, our testimony today must focus on the need for those changes. 

HB265, as passed by th0 49th Legislature, was the result of a need to 
address, in statute, the decisions of the Montana Supreme Court in the 
Curran and Hildreth cases. Some have charged that HB265 went 'too far'. 
The Supreme Court's Galt decision lends some affirmation to those charges 
in declaring unconstitutional four distinct subsections of the Stream 
Access Law. The fact that HB265 might be overbroad in reflecting the 
Curran and Hildreth decisions was anticipated by the Legislature; the 
severability clause allowed the body of the law to remain intact and now 
enables us to respond to the need to revise the law by surgically removing 
or alterlng those provisions that have been declared unconstitutional. 

~ The changes reflected in the present form of S8286 are limited to those 
specific items. 

We believe that broader changes to the Stream Access Law should be 
carefully weighed in terms of practical need. 

Testimony on SB286 in the Senate included numerous references to the 
concepts of 'minimal use' and 'minimal impacts'. Hhile it is true that 
the Supreme Court's Galt decision discussed minimal use and minimal impacts, 
we believe that these were used as the standards by which water-related 
recreational uses allowed in current statute were examined to determine 
which uses might exceed those criteria. We do not believe that the Court 
was providing directives by which we might further alter our Stream 
Access Law. They were very specific in terms of which recreational 
activities shou:~ not be allowed (because they exceed the minimal use 
standard) . 

It is importa;.~ to note that there are provisions in the current law 
which address Situations in which recreational activities allowed under 
the provisions of HB265 may be restricted or prohibited if they cause 
more than 'minimal impact' to adjacent property. These provisions are 
found ir. 3ectior. 23-2-302 (4) and are embodied in the Fis:1 and Came 
Commissions's stream access petition procedure and the Administrative 
Rules that have been adopted to govern that procedure. 

Testimony and debate on SB286 (& SB159) included reference to problems 
caused by recreationists. In most instances, these problems appear to 
be the result of either (1) a misunderstanding of the law or (2) disregard 
for the law. Montana's Stream Access Law is more than just a set of 
guidelines outlining what types of recreation are allowed; as law, it must 
be used to bring offenders to justice. Changing the law in an attempt 
to eliminate offense will certainly not have much effect on those who have 



(2 ) 

-I I ,', /j: __ ',J l' 
little regarc lt (the law) in the first place. If existing 

-' 
/ 

problems are ~~:~cly due to either a lack of enforcemer.t or hesitation ~ 
by those who 2:~ ~ffected to use the law for their protectlon. then we 
should recogr.:zc that as a need for action other than a change ln the 
statute. We cel:eve that unnecessary or incautious changes ir. the 
Stream Access law will invite further litigation and will do little to 
make for 'better law' ir. a practical sense. 

The Montana Coalition for Stream Access asks the Committee to support 
SB286 in its present form- We believe that it now reflects an appropriate 
response to the need for revision to coordinate with the Supreme Court's 
Galt decision. We hope that the Committee will approve this measure 
without further amendment. 

Thank you. 

I 
II 

i 
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Medicine River Canoe Club 
Great Falls, Montana 

March 19, 1987 

House Judiciary Committee 
State Capitol 
Helena, Montana 

Chairman Lory and Members of the Committee: 

My name is Jim McDermand and I am the spokesman for the 
Medicine River Canoe Club in Great Falls. Beginning with 
the 1983 legislative session, I have attended nearly all 
of the hearings on the stream access issue. 

Our organization was part of the alliance of recreational 
and agricultural groups that supported last session's 
H.B. 265 which ultimately became the stream access law. 
The few and relatively minor incidents that have occurred 
since its passage are supportive of the fact that it is a 
good, workable law. 

This legislative session, Senator Galt introduced S.B. 286 
which purported to conform the stream access law to the 
recent Supreme Court ruling. However, the bill, as introduced, 
called for twenty-one changes in the statute, not just the 
four that the court addressed. Because the Senate recognized 
this obvious attempt to change the concept of the current 
law, it was amended to address only those four issues directed 
by the court. The Senate, therefore, in the court's own words, 
left "the balance of the statute intact." (Galt vs State of MT) 

As passed by the Senate and presented to this committee, 
S.B. 286 now conforms the current law to three Supreme COlrt 
rulings. It also compliments the immeasurable hours of 
sincere and intense work by the 1985 legislature in structuring 
the fair and equitable Stream Access Law. 

We sincerely urge you to pass S.B. 286 as presented to you 
by the Senate. / 

Thank you. 
Btu?. C~(''j \ 

Respectfully yours, 

~vJ.~<{)~ 
James w. McDermand, Spokesman 
Medicine River Canoe Club 
3805 4th Ave. South 
Great Falls, Montana 59405 



March 19, 1987 

Rep. Eorl Lory, Chm. 
House Judiciary Comm. 
Ref.SB-266 

Fishing & Floating Outfitters 
Association of Montana 

PO. Box 1372 
Livingston, Montana 59047 

Mr. Chairman, members f the committee, for the record my nome is 
Richard Parks. I own the Parks' Fly Shop in Gordiner and am President of 
the Fishing and Floating Outfitters Association of Montano. It is on behalf 
of FFOAM's 227 statewide members that I appear today. 

When this blll was heard in the Senate we opposed it as it did much more 
than its title suggested. While we could disagree with the Supreme 
Court's restrictions on recreational use of Montano's waterways we see 
the necessity of accepting their rulings. After being amended on the floor 
of the Senate this bill now does, in fact, conform the statutes with the 
Court's decisions. We caution you against amending it os we can not 
envision changes that would not again ottempt to reverse the clear intent 
of the multiple Court rulings already handed down on this issue. 

We therefore urge a DO PASS yote for on unamended 5B-266. 



HOUSE J'~~:-;: ~ '::.;2: CmlMITTEE 
State Ca::;:'':ol 
Helena, ;:c,:t.ana 

CHAI~~Ml L02Y and ~~~';BERS OF THE Cm.1HITTEE 

:-:arch 13, 19A? 

By name is 'dalt Carpent~r, I live in Great Falls, and I am interested 
in Senate 8ill 286 as a sportman and a concerned citizen. 

The 1985 Legislature, after untold hours of deliberations, and input 
by major landowner groups and sportsman's organizations, passed a str8am 
access bill that seemed to be as fair to all concerned as was possible. 

In addition to passing a stream access bill, the 1985 Legislature also 
did an excellent job in strengthening trespass laws, to protect land­
owner's rights. 

Senator Jack Galt, not satisfied with the 1985 ~tream access bill, took 
the issue to court, and after losing in District Court, appealed the case 
to the Montana Supreme Court. The Supreme Court ruled that only four minor 
provisions of the stream access bill were unconstitutional, but upheld 
t.he re1'l".aining sections. 

Senator Galt, in the current legislative session, introduced S.8. 286, 
purported to be only a housekeeping bill, to bring state law into 
conformance with the latest Supreme Court ruling. However, S.B. 286, as 
introduced, went far beyond the Supreme Court's decision, making some 
twenty one changes in the stream access bill, instead of the four set 
forth by the Court. 

After deliberation by the full Senate, an amendment by Senator Halligan 
was approved, which brought S.E. 286 into line with the Supreme Court 
decision. In this form the bill was passed over to the House. 

Diluting this bill with further amendments, in an endeavor to bring it 
back into a semblance of the form in which it was originally introduced 
by Senator Galt, would make the bill unacceptable to sportsmen, and 
if passed, would no doubt only lead to further confrontations on our 
streams, and litigation in the courts. 

I firmly 'ue':"ieve most Hontana citizens are getting very tired of this 
stream access matter being dragged on and on, and are in favor of a bill 
that is fair to all concerned, and hopefully put the issue to rest. 

S.B. 286, as finally approved by the Senate, is a fair bill, and I 
respectfully urge this Committee to approve it without further amendments. 

Sincerely, 

,- 1.//>· •. ·/,; 
" (L ~ (., ~ I" r- _' Or __ " I-- ___ 

'Wait-Carp-erite-r 
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CHAMDEP. OF COMMEPa 
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926 CENTRAL AVENUE 
GREAT FALLS, MONTANA 59403 
(406) 761·4434 

March 12,. 1987 

TO: House Judiciary Committee 
Cascade County Legislative Delegation 

FR.Or-l: Roger W. Yeung, President 

SUBJECT: STREAM ACCESS 

The Great Falls Area Chamber of Commerce supports the passage of SB-286 
(Galt) to revise the stream access law in order to remove provisions 
declared unconstitutional. We support this bill as it has been amended by 
the Senate so that it amends only those portions required by the recent 
Supreme Court ruling. It is the consensus of opinion that SB-286 not go so 
far as to alter the intent and change the concept of the current law which 
\.;as passed in 1985. We understand that there had been only 10 recorded 
violations since that legislation was passed. We have studied both sides of 
this issue and believe the best advice to the Legislature would be to 
confine its consideration to implementing those points expressly addressed 
by the Supreme Court in its ruling. Stream access is important to Hontana's 
quality of life and to tourism and recreation developnent. The 1985 stream 
access law represents a reasonable compromise with affords protection for 
private property rights. 



WRITTEN TESTIMONY 
OF AMERICAN INSURANCE ASSOCIATION 

OF 
S8380 

We strongly support the intent and concept of this bill as 

originally drafted. On second reading, however, this bill was 

amended in such a way that we now believe it nullifies one of the 

intended defenses to a products liability action. 

Soecifically, the misuse defense was amended to provide that 

misuse may be a defense only when the consumer unforeseeably 

misuses the product. In effect, this amendment creates a means 

of holding a product manufacturer liable in any case in which he 

could have foreseen misuse. Any product, however, can be misused 

and that always can be foreseen in some scenario. 

For example, a gun, no matter how safely or perfectly 

manufactured, can be misused and that misuse is foreseeable. 

Because of that foreseeable misuse, that gun manufacturer could 

be liable for a product defect when none was present. 

Therefore, we request that the third reading (blue) copy of 

the bill be amended as follows: 

Page 2, line 22 
~~~lowing: "was" 

.. < e: "UNFORESEEABLY" 
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DEPARTMENT OF COMMERCE 

January 30, 1987 uU~Vt.R fPSD 

J. H. Hagman 
Hedidtion & Litig..1tion Section 
Fur J l' , .... : 1.:. s & .::; "" r: '/ .i c u l.) i vis ion 
3000 Sh~~fer ~Octd 
D2drborn, Micili c]u!1 48121 

D8~r John: 

I have ac~ended Cl12 pase two F.C.A.B. arbitration hea.rings 
in MisSGul~ as an cb~~rver, and I am wricing to share my 
oCs2rvati.ons wi'Ch you. 

It app~Jrs that the procedure being used is very effective 
c.r.d sdt.isf~l.::3 1:.h~ rl\.;l~~~3 of thE: c..:orl~urLler ~iS ""JE:ll as the c1c.:;'i:C:_·-C; 
of che Der- a r tx:..:..r. t 0 f COid:',t2 rCt;::. 'Ih i s i ,; :..~ u.0 in LJ.rCJc }!c..I..CC to 
c L c.; E: f for c s u::: 1'1 :::. Ii. L.:. :':i :; S -.l :.J 1 f L C i:1 Y cur L t,; n v e r 1-e 9 i C Ii • N r . 
S~ul 12D~ins imp2rci~1, and provid~s neejed informaticn and 
services in a profe3sional mctnner. 

The Board is co~posed of compecent, reasonable people that aL~ 
conc~:rJh:..'ci \-;l.ch the n,=(:ds of all p.::.rc.iE:3 inV()LveJ in tr.c· Ci:-;:,i­
c.r~l!:ic/n pr.::Jcc:durc and liL"e (,)bjective in thuiL- cleliterc..l.t.i.on.s. 

Once ~gai~, the procedure seems to be consiscenc with the 
int.;;:!!!.: ()t t:,..:~ 1.::..',-.: arid ::q,:;pectrs to be f:,££eccive. 

I han c. LQ [:~...;.nk you for the eXLra ef fort you hu. 'Ie taken to 
see Lhd: c;lis is (~ successful proy.c,tm in r-lontdna. 

Robert B. Logan 
Departmenc of Commerce 

RLB/ej 

cc: Lrinton G. Markle R. C. Lackey 

Chic f Coun:3t.:; 1 
Depdrtme:nt cf C)mrnerce 

Ford Hator Co. District tLnager 
P.O. Box 5588 T.A. 
Denver, CO 80217 

P.s. Th0 trout fishing is great here; when Cdn we expect you? (0 
~ ........ " ... (, I 1-O>l.1'j 




