MINUTES OF THE MEETING
BUSINESS AND LABOR COMMITTEE
50TH LEGISLATIVE SESSION

March 16, 1987
The meeting of the Business and Labor Committee was called
to order by Chairman Les Kitselman on March 16, 1987 at 8:00
a.m, in Room 312-F of the State Capitol.

ROLL CALL: All members were present with the exception of
Rep. Jan Brown who was excused.

HOUSE BILL NO. 862 - Rep. Cal Winslow, House District No.
89, Billings, sponsored the bill., Rep. Winslow stated this
bill calls for some decisive action today to make things
better, and calls for increased funding for science and
technology, a program that has proven itself and is continu-
ing to prove itself as being effective, and has only been in
place a short period of time and is showing some positive
results. He said it has been proven that the country and
technology has been changing rapidly and over 50% of the
jobs were not available 10 years ago. He commented that
additional funds need to be put into the capitol for higher
education to train the workforce for these jobs and areas to
have the least costly and highly trained workforce.

PROPONENTS

Jim Smith, representing the Montana Human Services Develop-
ment Councils. Mr. Smith stated that the best social
program that has ever been developed in this country is the
job, and that is what the people want and need. He said if
this bill could create employment for those that want it and
need it who otherwise would be recipients of public
assistance, this bill has to be supported by his organiza-
tion and others like it.

Kelly Holmes, representing the Montana College Coalition.
Ms. Holmes submitted written testimony. Exhibit No. 1.

John Lahr, representing Montana Power Company. Mr. Lahr
stated Montana Power Company has not attempted in the past
to advise the legislature about how to spend coal severance
tax, but in this instance Montana can use some revitaliza-
tion and some jobs and redevelopment, and this bill seeks
the means to produce such change. He said this is a self
help program for Montana, and without such programs, some-
thing more drastic will be needed.

Tom McGree, representing Mountain Bell Telephone Company.
Mr. McGree stated that Mountain Bell thinks the economic
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development in this bill is well placed. He said they
applaud the efforts of this act in terms of the combination
of effort between private and public in the state of Mon-
tana.

OPPONENTS
None.
QUESTIONS

Rep. Cohen asked Rep. Winslow how much the 5% is going to
cost. Rep. Winslow responded that the 5% going into
science and technology would be about $1.5 million, in 1988
and over $1.5 million in 1989 and the same amount for
business assistance.

Rep. Hansen asked if 50% of the money would go to the Board
of Investments and the other 50% would be allocated in this
manner. Rep. Winslow responded that if SB 228 for this
biennium does not pass, then the increase to the education
trust fund would be 37%, and this would increase it to 22%,
which is beyond what they have had in the past.

CLOSING

Rep. Winslow stated that it is time for Montana to decide
what they want to do. He commented Montana needs a goal,
the legislature talks about balancing the budget, but there
is no direction for the state. He said the legislature
needs to give some direction to the state, and this bill
provides some investment in programs that are working.

SENATE BILL NO, 52 -~ Senator Bob Brown, Senate District No.
2, sponsored the bill. Senator Brown stated the bill
provides that the Commissioner of Insurance can establish
limitations on the rate level increases and decreases which
take affect with respect to any market for insurance without
prior approval. He said these rules must be designed to
restore and promote stability in insurance markets, so this
rate making authority is given to the Insurance Commission-
er, and some parameters are given on which the rates would
be based. He commented that this concept would help restore
some stability to the marketing of insurance in the state of
Montana, and it would be worth the $1/2 million in the
fiscal note.

PROPONENTS

Rep. Joan Miles, House District No. 45, Helena. Rep. Miles
stated she had served on the interim committee that worked
on this bill and wants to support it. She stated in the
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fiscal note the additional cost of this particular type of
system is about $45,000 per year, and that is the degree
that the Insurance Commissioner's office is underfunded in
order to have them implement their current regulatory
system. She said the intent of this regulatory system is to
eliminate the wild fluctuations of prices, and this will
allow the insurance companies to act in a competitive
manner, but if they do need to change their rates beyond the
zone of reasonableness, then they would have to be able to

justify it. She commented there has been a lot of tort
reform legislation this year, but there has been very little
reform on the other side. She said that a 1lot of the

impetus behind the tort reform 1legislation has been to
infuse predictability into the civil justice system, and the
consumers should have some kind of predictability in the
insurance rates, and this kind of method would provide that.

Carl Englund, representing the Montana Trial Lawyers Associ-
ation. Mr. Englund stated there are two points that need to
be made. He said the burden of regulating the insurance
- industry falls on the states, because the federal government
does not regulate the insurance industry. He commented that
unlike all other industries that are not regulated by the
federal government, the insurance industries are exempt from
anti-trust laws, so that the federal government has essen-
tially removed itself completely from the insurance field,
leaving this field entirely up to the states. The second
point is that the wild fluctuations in the cost of liability
insurance are the major cause of the so called-liability
crises. He added in 1977 and 1984 when interest rates were
high and investment income was high, the insurance industry
was looking for every premium dollar so that it could invest
that money and get those high rates of returns. He said a
business that has to have liability insurance has difficul-
ties in paying the high premium rates, and this is a good
solution, by giving the Commissioner of Insurance the right
to look at the markets and to set the zone of reasonable-
ness.

Tanya Ask, Insurance Commissioner's Office, State Auditor's

Office. Ms. Ask stated that more adequate rate regulation
in Montana is necessary, whether through this bill or
adequate funding of the current law that is in place. She

said in order for this bill to do consumers any good, it
would have to be adequately funded.

OPPONENTS

Randy Gray, representing the State Farm Insurance Companies,
and National Association of Independent Insurers. Mr. Gray
stated this concept sounds good in theory, but in practice
the bill is overly broad, it won't work, is not needed, and
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will be expensive., He said Montana at present is a file and
use state, meaning the insurance companies file their
proposed rates with the Commissioner, and the Commissioner
has the power to review those rates to make sure the rates
are fair; but the laws are designed to encourage as much
competition in the insurance industry as possible. He
commented the law works well, and the insurance industry is
highly competitive in the state. He stated the bill
provides that the companies cannot raise or lower the rates
beyond a certain band that is established by the Insurance
Commissioner without her consent. He said what the bill
attempts to do is tc control insurance pricing in a vacuum,
but insurance rates are set in response to many factors in

the national and international arenas, and this is
attempting to control all those national and international
factors, which cannot be done. He submitted a copy of a

study from Wisconsin Commissioner of Insurance Office.
Exhibit No. 2.

Dee Ann Bernhart, Regional Manager, Alliance of American
Insurers, submitted written testimony. Exhibit No. 3.

Jacqueline Terrell, American Insurance Association. Ms.
Terrell stated they oppose the bill for the same reasons
that the previous opponents listed. She emphasized that the
burdensome and complicated administrative procedure that is
attached to this bill would be a costly experiment for the
state. She said flex rating has not been adopted widespread
over the United States, and this is an experiment that
Montana cannot afford now.

Carl Swanson, Branch Manager, USF & G Company, Helena. Mr,
Swanson stated that as far as their experiences in paid
losses for getting reserves, since 1980 they have paid a 582
percent increase. He said it is not the insurance cycle
which has impacted this, it is the expanding tort liability
situation.

Roger McGlenn, Executive Director, Independent Insurers

Agents Association of Montana. Mr. McGlenn stated that
every study they have read has pointed to the fact that this
simply would not work. He said to control the cycles

government would also have to control factors like reces-
sion, interest rates, value of the dollar, and inflation,
etc., and insurance companies only have control of price and
availability. They are also concerned about the availabi-
lity of insurance products in Montana because of the limited
market area, but if a new product was developed for a
specific class, and did not have actuarial data developed to
substantiate it, the Insurance Commissioner, under the bill,
may have to reject that coverage because there is no
actuarial data to substantiate it because it 1is a new
product and concept. He said they feel this expensive
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experiment, that is not working in the states that have
implemented it, is not in the best interests of the state.

QUESTIONS

Rep. Swysgood asked that in the event the Commissioner
establishes the rates that would not be conducive to expo-
sure, is there anything that requires an insurance company
to continue to write insurance if they do not desire to do
so. Senator Brown responded that the Insurance Commissioner
establishes a belt of rates which is done by different
methods, and if they get out of the belt, either up or down,
that could trigger a public hearing and if there is proper
justification given, then they can go beyond the belt.

Rep. Swysgood asked Ms. Ask in referring to the fiscal note
that is asking $273,000 more per year, if that was coming
out of the $500,000 that is now going into the general fund.
Ms. Ask responded that they are now being funded from the
regulatory account which has the §1.2 million, so it is
anticipated that this will be coming out of the regulatory
account first, before they go to the general fund.

Rep. Simon asked Ms. Ask what would the Commissioner's
Office do if suddenly the insurance rates exploded beyond
the established bands, and how would they handle public
hearings for every rate on every liability insurance policy
in the state. Ms. Ask responded that it was conceivable
that they would have a huge influx of rate increases outside
the band and would be required to hold hearings on all of
them.

Rep. Simon asked Ms. Ask if there were provisions in the
bill to allow for coverage to be provided in case the
Commissioner's Office couldn't hold all the hearings within
a reasonable period of time, because of the volume they
might receive. He said they would be cutting off the
availability of products because they can't sell outside
those bounds, and if the Commissioner's Office can't hold
the hearings in time, they are not going tc be able to sell
those product 1lines until they have a hearing. Ms. Ask
responded there were no provisions.

Rep. Simon asked if the consumer, that needs that product
and the hearing can't be held in time, would not be able to
get the coverage during that time. Ms. Ask responded that
has happened in the last two years already.

Rep. Cohen asked Ms. Ask how do they intend to handle the
increased work load of trying to regulate all these insur-
ance companies, when they are already short on staff. Ms.
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Ask responded that the fiscal note is their best guess of
how many more people they would need.

Rep. Thomas asked what area of the market, commercial
liability or commercial lines, was the goal of this bill to
regulate. Senator Brown responded both,.

CLOSING

Senator Brown stated this bill is the only bill that ad-
dresses insurance regulation. The problem in the law is
that it says in order for the Insurance Commissioner to turn
down a rate, the rate has to be excessive, inadequate and
unfairly discriminatory, and those terms are not defined in
the law. He said there is competition allowed within the
band of rates; it is just when you go out of the band that
the competition is not allowed.

HOUSE BILL No. 832 and HOUSE BILL No. 863 were heard simul-
taneously.

HOUSE BILL NO., 832 - Rep. Budd Gould, House District No. 61,
Missoula, sponsored the bill. Rep. Gould stated this bill
provides for revising video draw poker machine control law
by reducing state and local 1license fees. He said the
reason he feels there should be a percentage, is that in
many areas in the state with a small percentage, they cannot
afford a $1500 license fee above the cost of $4,000 for a
machine.

HOUSE BILL NO, 863 - Rep. Norm Wallin, House District No.
78, Bozeman, sponsored the bill. Rep. Wallin submitted his
written presentation and alsc amendments he was proposing.
Exhibit Nos. 4 and 5.

PRCPONENTS

John Poston, representing Montana Coin Machine Operators
Association. Mr. Poston stated that House Bill No. 832 was
introduced originally as an effort to eliminate machine
gambling in the state. He said it is a gross proceeds tax
but it does not in any way reflect the way the industry
works.,

Mr. Poston stated that House Bill No. 863, with the gross
proceeds tax and without any consideration for the cost of
doing business takes the net proceeds and apply the
percentage to that. If House Bill No. 832 was passed, they
would see more revenue from the poker machines because there
would be more machines, as they would not have to pay the
$1500 up front and could pay it on a quarterly basis.
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Larry Lippen, DNR Music, Bozeman. Mr. Lippen stated that
the numbers that are used across the state have been gener-
ated by the Department of Revenue and their accurate figures
are that each machine net on the average $16,000 a year. He
said this is a deceptive number, because in reality that is
a gross net figure., He gave a scenario of a typical
machine that would be taking the Department of Revenue's
figure of $16,000 annually and Rep. Wallin's figures and
license fees and breaking them down in sums of money for
poker and for keno.

Donald W. Larson, representing Montana Tavern Association,
stated he supported House Bill No. 832 as it was introduced.
Mr. Larson submitted written testimony. Exhibit No. 6.

Lynn Seelye, Sailboat Lounge, Great Falls, stated he was a
proponent for HB 832 and an opponent for HB 863. He submit-
ted written testimony. Exhibit No. 7.

OPPONENTS

Alec Hansen, Montana League of Cities and Towns, stated they
were opposed to both of these bills. He said that under HB
863, there would be a loss of $130 per machine to the
cities, and they would have to <consider the market
consequences of the combination of taxes and license fees,
and what effect they would have on the distribution of poker
machines. He said with House Bill No. 832 the cities would
lose about $3.8 million of potential tax revenue, and they
can't stand to lose that amount.

Robert A. Ellerd stated he was supporting House Bill No. 863
and opposing House Bill No. 832.

Chairman Kitselman stated he is referring both bills to a
subcommittee composed of Reps. Brandewie, Swysgood, and
Pavlovich, with Rep. Brandewie as chairman.

QUESTIONS

Rep. Driscoll asked Rep. Wallin to explain the figures of
$84 million net from video poker, and $39 million for last
year that were 1listed 1in his presentation. Rep. Wallin
responded that was for the two years.

Rep. Cohen asked Tod Hudek to give his statement.

Tod Hudek, representing the Associated Students of Montana
State University, and the Associated Students of the Univer-
'sity of Montana. Mr. Hudek stated they support HB 863 which
is a bright spot for the University System, and urges the
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Committee to keep this option open for revenue raising for
the University System.

CLOSING (HOUSE BILL NO. 863)

Rep. Wallin stated there are two basic objections brought up
for his bill, one was that the money was going to the
University System. He said he didn't feel that was so
unusual. He commented that the other main objection was the
percentage, the 25% of the 75%. He said it was only right
that the state and local governments receive 25% of that
revenue, leaving 75% for the taverns.

HOUSE BILL NO. 861 - Rep. Dennis Nathe, House District No.
19, Redstone. Rep. Nathe reviewed the proposed amendments
for the bill. He said the bill provides for disclosure of
certain types of information on a private contract between a
buyer and a seller, and in the instance of the proposed sale
from Laurel through Missoula to Sandpoint, Idaho, about 966
track miles, and the magnitude of the sale is such that it

is to the state's best interest to know the terms. He
commented that the Railroad has no competition, and the
state has to see that there is some competition left. He

said any of the service provisions, providing service to the
individual shippers on that section and on the branch lines,
and car supply, needs to be protected. He added the state
needs the information of that contract between buyer and the
seller.

PROPONENTS

James T. Mular, representing the Brotherhood of Railway and
Airline Clerks. Mr. Mular submitted written testimony.
Exhibit No. 8.

Charles Collins, attorney, Gardiner, Mr. Collins stated
right now the national transportation policy is in a com-
plete state of flux. He said the challenge for the states
is to keep a steady course and avoid a lot of harm while
these experiments are going on, and at the same time, deal
with the new federalism. He said the federal government is
getting out of railroad regulation, and going from large
interstate carriers to a number of small intrastate carri-
ers. He commented that the second part of the bill address-
es the transition period, keeping contracts in effect when
you change from the old to the new. He said these changes
cannot be stopped, but the state can ease the harm and
prevent 750 Montanans from losing their jobs overnight and
with this Dbill, customers and the people working on the
lines can be protected at least for a while. He added the
railroads that are making it are the ones that are
organized,
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keep the experienced people to run them, and continue to
service their customers.

John Post, representing the Citizens Alliance to Save the
South Line, Livingston. Mr. Post submitted written testi-
mony. Exhibit No. 9.

Anna Belle Floy, representing WIFE, stated she supports the
bill.

Wayne Budt, Transportation Division, Public Service Commis-
sion, stated the Commission supports this legislation.

Robert VanDerVere stated he supports the bill.

Gary Blakely, representing the United Transportation Union,
Livingston, submitted written testimony. Exhibit No. 10.

Joe Brand, representing the United Transportation Union,
Brotherhood of Maintenance, and Brotherhood of Locomotives
Engineers, stated they support this legislation.

James Paine, Montana Consumer Counsel, submitted written
testimony. Exhibit No. 11.

OPPONENTS

W. W. Francis, Regional Vice President, Burlington Northern
Railroad, headquartered in Seattle. Mr. Francis stated that
Section 4 of the bill would require that the new railroad
operator take on the labor contracts of the previous owner.
He said this bill if passed would have the effect of insur-
ing that numerous railroad 1lines in the state will be

abandoned at an accelerated rate. He commented that this
bill would return them to a program of having no alternative
but abandonment. He submitted his written testimony.

Exhibit No. 12.

Mike Strawbridge, Vice President and General Manager, Ideal
Basic Industries, Trident. Mr. Strawbridge submitted
written testimony. Exhibit No. 13.

Stewart Doggett, representing Montana Chamber of Commerce.
Mr. Doggett stated that this legislation would allow undue
intrusion of the state into the private sector of the
function of the free enterprise system. He said this bill
would undo much of the progress that has been made at this
legislative session to try to improve the business climate
in Montana, it would set a bad precedent, unduly restrict
the flow of commerce and tells corporations to stay out of
Montana.
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Steven Brown, attorney, representing the Montana Chamber of

Commerce. Mr., Brown analyzed the bill from a Montana
perspective both in terms of possible legal problems and
public policy concerns. He submitted written testimony.

Exhibit No. 14.

John Greene, President of Montana Western Railway and
Director of the American Short Line Association. Mr. Greene
stated this bill raises serious constitutional questions as
to its legality. He commented that having been with the
Association for 15 years now there is no short line railroad
that has turned down an existing transportation contract.
He said in the case of Montana Western, when they took over
their operation, they took over all of the numerous con-
tracts for transportation. He said this legislation would
eliminate any new short 1lines in the state of Montana,
leaving just one option, that Burlington Northern is going
to abandon railways, and their belief is that abandonment is
not as good as a short line. Mr. Greene submitted addition-
al testimony. Exhibit No. 15.

Don Englund, Chairman of the Board of the Montana Central
Railway. Mr. Englund stated that if this bill passes as is,
it would be hard on Central Montana Rail to operate under
the labor constraints of this bill. He said that right now
they have an efficient operation, but with this bill it
would hurt it.

QUESTIONS

Chairman Kitselman stated he is referring House Bill No. 861
to a subcommittee composed of Reps. Simon, Bachini, and
Grinde, with Rep. Simon as chairman.

Rep. Cohen asked Mr. Francis if Burlington Northern tries to
work with the employees in consideration of forming an
employees stock ownership plan, where the employees could
take over the ownership of these short lines and operate
them. Mr. Francis responded that there have been some
inquiries about doing that, and they have no policy that
would forestall them. .

Rep. Cohen asked what the Public Service Commission's policy
regarding the railroads is. Mr., Budt responded that the
Commission's concern 1is with service and safety as it
affects Montana shippers and citizens on intrastate ship-
ments,

Rep. Cohen asked if the PSC would be compelled to enforce
employee wage protection pursuant to section 69-14-1001 if
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this bill passed. Mr. Budt responded that he did not think
so.

Rep. Driscoll stated there seems to be a lot of concerns of
the short lines being able to operate with the labor con-
tracts, and there are other short 1lines in the country
working with labor contracts. He asked Mr. Collins if he
would explain how that worked. Mr. Collins responded that
the most successful short lines keep the organizations and
keep the experienced people, but they renegotiate the
contract. He said the short line contracts that they end up
with are substantially more simple and less generous than
the national contracts, but they are considerably more help
to people than if they were employees at large. He added it
was not a choice between abolishing unions or abandoning the
track, there are many good compromises that are working, and
this bill is intended to work toward the compromises.

Rep. Bachini stated that they have heard from the opponents
that this is a measure to stop the sale of the line, and he
believes it is not that, and asked Rep. Nathe comment on
that. Rep. Nathe responded that it was not to stop the
sale, but to provide the state with information regarding
the terms of the sale, so that if there are any problems,
the state has a method of getting involved.

Rep. Pavlovich asked Mr. Paine to comment on the severabili-
ty amendment proposed by Rep. Nathe. Mr. Paine responded
that the severability is very important to the bill, because
there is a question reqgarding federal preemption with regard
to assumption of the existing contracts, and the disclosure
aspect is important.

CLOSING

Rep. Nathe stated that the issue ©of the sale of the line is
before the Committee, and it is not that they are trying to
impede the sale. He said the basic issues are if it is a
subtle way to abandon lines, or is it a way to keep railway
lines open, and the issue becomes if the state has the right
to know certain information concerning contracts between the
seller and the buyer.

ADJOURNMENT

The meeting adjourned at 12:15 p.m.

REP. LES KITSELMAN, Chairman
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Re: ‘House Bil11 862

Mr. Chairman and Members of the Committee:

When any part of Montana's primary economic base --business, labor,
education --is not healthy, Montana is not healthy. In many ways, how

we view our situation will determine the outcome.

Clearly, the creation of new opportunities require a new and continuing
commitment to education. Ve are not going to create a new aeneration of
well trained citizens able to compete in this new economy by reducing

our funding for education and training.

Make no mistake about it -- what is happening to the U.S. economy is
mirrored in Montana --we are moving from one kind of economy to another.
Business and education must develop a strategy to provide economic health

in a changing world economy.

Montanana have successfully made the transition between differing economies
in the past. Reality dictates that we continue to do so --if we desire to

have any measure of future success.

The University System of the State of Montana is involved in business and
economic activities within the State on a daily basis. These efforts range
from the hioh tech efforts of Montana State University symbolized by its

new Advanced Technology Center to the Middle Technology Center at Nor~thern
M~ntana College “o0 the extansive Small Business Instituies activities at

the School of Business boti at Eastern Montana College and the University of

Montana.
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The University System is committed to using its resources to spur economic
activity and business development. Each of the six institutions currently
offers degrees at the undergraduate level in business and two (MSU and UM)

offer nationally accredited MBA degrees.

Montana State University offers a wide variety of business assistance
services in engineering, agriculture, the sciences, and technology areas.
Several technology-based firms have sprung up in and around Bozeman as a
direct consequence of MSU's presence. The opening of the University's
Advanced Technology Center will spur this development and will provide
prospective entrepreneurs with a location that will give them direct access

to a superb science and engineering faculty.

Northern Montana College has traditionally maintained considerable strength

in vocational-technical education and in recent years has become a premier
institution in the Rocky Mountain area for mid-technology. Northern faculty
and personnel are capable of dealing with concrete production and distribution
problems and are especially skilled at demonstrating how newly available

technologies can be molded and adjusted for use in the Montana workp1ace;

Another very capable academic participant in the state"s economic development
is Montana Tech. Montana Tech historically has offered mining and engineering
programs of considerable strength. The State of Montana maintains a mining
research unit at Montana Tech that is designed to produce research and
experimentation upon practical mining problems that confront Montana mining

business.

The University System supports the concept of public<private partnerships.
The combination of public resources from the University system and state
government plus the private resources and entrepreneurship of Montana firms

can produce a synergy in business development that has an impact that is greater
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the sum of its parts because of the complementary nature of the efforts
involved. The University System is committed to working with, and through,

the State Department of Commerce and the Alliance for Science and Technology.

The business and economic development efforts of the State of Montana must
depend very substantially upon the University System. The record in other
states, for example, Massachusetts, Texas, and California, is clear.

The business and economic development activities of universities make a
critical difference in the progress of a state and constitute the springboard
for its economic development. Thus, the paybacks to the State of Montana from

its investments in its University System are large and immediate.

If we choose instead to eliminate these services, then we must live with the
cost of lost opportunity, because our economy will not grow without these
long-term investments. It is hypocritical in the extreme to advocate an
inproved business climate, while failing to create the conditions that would

ensure success.

Not only are we capable of change, we must change, as Montanans have
adapted to change in the past. We are all in this together, not just for now,
but in the long-term. Our childern will either reap the benefits or sustain the

costs of our actions.

I urge you to assume the task of defining priorities. Support House Bill 862,

Thank you.
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MADISON -- Insurance Commissioner Thomas P. Fox announced today the
findinge of a study conducted by his office which examined the issue of the
regulation of commercial liability insurance rates. This study was in
response to a recommendation contained within the final report of the Special
Task Force on Property and Casualty Insurance. Commissioner Fox appointed the
25 member Special Task Force on Property and Casualty Insurance in
November 1985 to study the problems associated with the ava{lability and
affordability of certain lines of commercial liability insurance.

The rate regulation study examined the history of Wisconsin idsurance

rate regulation and evalusted the approaches being taken in five other

states, The five states analyzed were New York, California, Minnesota, New

Jersey and Oregon, Their approaches ranged from increasing rate and

supporting documentation filing vequirements to advocating a return to a form

of prior approval. Probably the most widely discussed approach is New York's

recently enacted flexible-band rating law. This system requires all companies 2

requesting rate changes in excess of an established flex-band limit to submit

"%

the rate change to the insurance department for its review and approval,
The study concluded that establishing a flex-rating system, or
returning to a prior approval rate filing system is not an appropriate

solution to the problem of regulating commercial liability insurance rates.
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It noted that :he phileacphy of a prior approval process is contrary to
Wisconsin philosophy of a competirive rating system and that prior approval
regulation which existed in some states during the most receat commercial
liability insurance crisis were no more effective in controlling rate
fluctuations than weré competitive rating laws. In addition, prior approval
regulations are very expensive to administer, the cost of which will
ultimately be passed on to the insurance consumer in the form of increased
premium, and cannot guarantee that rates will not increase since rate
iﬁcreases that can be justified will still be permitted, " The 0ffice of the
Commissioner of Insurance recently hired a property and casualty actuary who
has been reviewing any rate increase greater than 10 percent and all rate
decreases since March 1, 1986, During this period, no rate requests have been
denied although the actuary has found it necessary to request additional
supporting data from many companies to justify proposed rate changes.

The study also notes that the inherent delays in implementing rate
changes which are characteristiec of a prior approval process may actually
result in a reduction in the types of insurance products available in the
Wisconsin insurance marketplace.

The study dées recommend that Chapter 625 of the Wisconsin Statutes be
clarified to grant the commissioner the authority to promulgate a rule to
require insurers to submit supporting data to document the need for a rate
change without the commissioner first having to make a finding that
competition is not an effective regulator or that a substantial number of
companies are competing irresponsibly through the rates being charged. The
reporting requirements for the filing of additional supporting data is similar

to legislation being enacted in Minnesota.
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Introduction

The recent avallability and affordability problems in certain lines of
commercial liabllity insurance have gensrated considerable debate concerning
the regulation ¢of insurance rates. Although the liability insucrance crisis is
occurring in almost avery state, regardless of the type of rate regulation,
concern has been expressed over whather the current insurance rate regulation
system in Wisconsin could be modified to prevent the volatile fluctuations in
liability rates which have occurred in the past several years.

This report will examine the benefits and costs of alternative rate regulation
mechanisms for commercial property and casualty lines as they relate to the
consumer, the insurance industry, and the Office of the Commissioner of
Insurance. Commercial property and casualty dbusiness (which includes
liability insurance) was selected for study because of the concern over
substantial rate increases in these lines. The report will briefly discuss
various forms of rate regulation, outline major historical developments in
rate regulation, describe Wisconsin's current rate regulatory authority and
rate review activity, and analyze recent activity in other states concerning
rate regulation. The report will conclude with comments and recommendations,
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1. Types of Rate Repulation

There are several ways in which states regulate insurance rates. Briefly,
these are:

1.

State-Made Rates. With state-made rates an insurance regulatory authority
delermines and promulgates the rates to which insurers must adhere. This
system glves insurers the leastlflexibility in rate-making.

Mandatory Bureau Rate Systems. An insurer must be a member in a licensed
rate service bureau before it can write a given line of insurance.
Members of a rate service bureau may deviate from bureau rates with
Insurance department approval. The bureau must obtaln prior approval
before promulgaling rates,

Prior Approval Laws. These laws are patterned after the All-Industry laws
approved by {he National Assoclation of Insurance Commissioners (NAIC) in
1946, The princlipal features are as follows:

A. Rates and supporting data must be filed with the state insurance
commissioner,

B. Rate filings do not become effective until either the rates are deemed
approved after a certain period of time, or the commissioner
affirmatively approves them,

C. Rates may not be excessive, inadequate nor unfaicly discriminatory.

D. The commissioner may disapprove rates that do not meet these standards.

E. 1Insurers may opt to cooperate in making rates with other insurers
through bureau membershilp or subscribership, or they may file rates
independently.

Modified Prior Approval Laws. This is a hybrid between the prior approval
laws and the file and use laws, defined below. A rate revision based
solely upon a change in the loss experience is effective immediately upon
filing, subject to subsequent disapproval by the commissioner. A rate
revision based upon a change in expense relationships or rate
classifications is subject to prior approval.

File and Use -~ These are sometimes called “subsequent disapproval' laws.
Rates become effective immediately upon filing with no affirmative action
by the commissioner required. Adherence to a rate service organization's
rates may or may not be required. Rates may be disapproved if they are
found to be excessive, inadequate or unfalrly discriminatocy.

Use and File - This category differs from the category (5) in that the
rales may become effective prior to the actual filing. The filing,
however, must be made within a short period of time, usually 30 days from
the date the company commenced ucing the rate. Rates are subject to
disapproval by the commissioner if excessive, inadequate or unfalrly

discriminatory.

No File - Under this method there is no requirement that rates be filed or
approved by the commissioner. Rates may be put into effect immediately.
The standards for a valid rate sre that the rate not be excessive,
inadequate or unfairly discriminatory. Rating organizations and buresus
are advisory only. Both insurers and rating bureaus are required to
maintain accurate information as to thelr rates and that information must

be made available to the commissioner.
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No File, No Rating Standards and No Rates in Concert. After the
explration of its "open competition" rating law in 1971, Illinois was left
with no rating law. 1In 1972 the state enacted a law authorizing "advisory
organizations” to compile insurance statigtics, prepare insurance policy
and undecrwriting rules, make surveys and inspectlons or carry out
insucvance research and to furnish that which it compiles to Insurance
companies. Such organizations must obtain & license and are subject to
the jurlsdiction of the insurance department. The statute prohlbits
insurers from agreeing with each other or with any advisory organization
to adhere to the use of statlistics or policy or underwriting rules, There
are no filing requiremenls since there 18 no rating law,
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II. History of Rate Regulation

Before the Southeastern Undaerwriters Decislon

Early developments in systematic rate-making began in the field of fire
insurance during the 19th century in the form of self-regulation. It began
with local boards and in the late 1800s the National Board of Fire
Underwriters was organized to establish and maintain uniform premium rates and
to control agent's commissions, ameng other matters, through an assgociation of
insurance companies. During profitable periods in the fire insurance
businesc, howevet, companies often violated their own membership agreements
(or compacts) by cutting their rates.

In the late 19th and early 20th century, federal legislation was enacted
outlawing combinations in restraint of trade and several states enacted
anti-compact laws which prohibited private rate fixing combinations of
insurance companies. Anti-compact laws were challenged and declared
uncenstitutional in some states, fell into disuse by nonenforcement in other
states, and were geneorally ineffective in curtailing the growth and influence
of private rate-making bureaus.

Farly state laws concerned with rate-making were almost exclusively
anti-discrimination laws. What was needed to meet the problem of pricing was
actuarially sound criteria for the classification of exposures and the
accumulation of credible experience for each class. To study this, New York
appointed the Merritt Committee to investigate fire insurance rating
procedures., This committee recognized that sound rates could not be developed
from the experience of only one insucer and that it was a wasteful and
expensive procedure for each insurer to devise its own rates. The committee
recommended legislation to permit the making of rates in concert by private
rate-making bureaus but under state supervision and regulation,

This anti-competitive insurance industry structure would have been a c¢lear
violation of the federal antitrust laws, except that in the case of Paul v.
Virginia, 8 Wall 168 (1869), the U. S. Supreme Court upheld a state law
subjecting a foreign insurance company and its local agents to licensing
requirements. This case was genatally interpreted as meaning that insurance
was not interstate commerce and therefore not subject to fedetral antitrust

jJurisdiction.

While the Merritt Committee's primary concern focused on the adequacy of
rates, a subsequent New York committee, the Lockwood Committees, focused its
attention on excesgive rates. The outcome of this committee's investigation
was a change in the New York legislation which permitted an insurer to become
a member of a rating bureau without the insurer being required to adhere to
bureau-established rates. Members were permitted to deviate from bureau rates
subject to departmental approval. Ovet time, other states adopted similar

legislation,
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After the Southeastern Underwriters Decigion

On June 5, 1944, in United States v. South-Eastern Underwriters Associatlion,
et _al., S.E.U.A.,, 322 U.S. 533 (1944), the Supreme Court ruled that a
combination of insucrance companies engsged in price-fixing activities was in
violation of the Sherman Antitrust Act. Not only 4id this decision make the
insurance industry subject to federal statutes based on the commerce clause of
the United States Constitution, dbut the validity of state regulation was put
in doubt because it might constitute a burden on interstate commerce. The
entire legal basis for the immunity of combinations in rate-making was
eliminated. Moreover, doubt was cast on the system of state regulation and
taxation of the insurance business.

To clarify the situation, Senators McCarran and Ferguson introduced a proposal
based on recommendations by the National Association of Insurance
Commissioners which, after conslderable debate and revision, was rassed by
Congress and signed by President Roosevelt on Macrch 9, 1945. The
McCarrsn-Ferguson Act confirmed the principle of state regulation of insurance
and declared that the federal anti-trust laws apply to the insurance industry
only to the extent lnsurance is not regulated by the states. The laws impact
on property-liability insurance price-making was that the Sherman Act, which
prohibits price-fixing, and hence rate-making agreements among insurance
companies, does not apply to concerted rate-making practices by rating bureaus
to the extent that such buresus and practices ware "regulated” by state law.

'‘The legislative hearing history of the McCarran-Ferguson Act does not reveal a

consistent intent of the Congress as to the form of rate regulation nor did
the act ltself indicate the specitic pattern or patterns of state insurance
regulation which are regarded as consistent with the purpose of the Act. The

" broad language of the Act has resulted in a wide variety of regulatory

responses by the states.

Two model rate regulatory bills, one for fire insurance and one for casualty,
were drafted by the National Assoclation of Insurance Commissioners (NAIG)
through an NAIC committee and an All-Industry Committee. These two model
tillls were approved by the NAIC in 1946 and were recommended to the states for
passage by thelr respective state legislatures. These bills reflected the
“prior approval" approach to regulation of insurance trates and restored the
right of bureaus to make and administer insurance rates. Under these model
regulations material data on rates are filed with the commissioner who can
request additional information to determine compliance with the standards. An
insucer can satisfy the obligation to file by becoming a member or subscriber
of a rating bureau licensed to make such filings., A filing is deemed approved
unless disapproved by the commissionaer within 15 days (or 30 days if the
commissioner needs additional time). The commissioner is required to hold a
hearing if he or she finds, subsequent to the veview period, that the filing
falls to meet the requirements. Every member or subscriber to a rating
organization {s required to adhere to the filings made on its behalf except
that insurers can flle a deviation filing, a uniform percentage decrease or
increase to the premium produced by the rating system.

3184
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Within a year after approval of these model bills by the NAIC, new rate
regulatory lawg wers enacled ur existing laws ware amended in 37
Jurisdictions. By 1951 every state had adopted some type of fire and casualty
insurance rating law, Whlla the preponderance of states patterned their
rating laws on the prior approval approach in the commissioner's all-industry
bill with some modifications, a faw states departed radically from the modal
bills. A wide spectrum of regulatory methods emerged, ranging from government
promulgation of rates in two states to a no filing appcrosch with complete
reliance on compatition in Califormia.

Subsequent to the approval by the NAIC of the all-industcy prior approval rate
regulatory bills, there were two major investigations conducted by the NAIC of
rating organizalions and rating laws. The first culminated in a report by the
Rates and Rating Organlzations Subcommittee of the Property, Casualty and
Surety Insurance Committee of the NAIC, A conclusion of that study was that
the All-Industry laws ware devised for an insurance market that was basically
noncompetitive and since the enactment of that legislation in the late 1940s,
changes have occurred in the competitive nature of the fire and casualty
business. The subcommittee racommended generally that where an increase in
competition permits placing a greater raliance on competition in the
regulation of rates, legislation should be enacted to authorize the
cermissioner to suspend the prlor approval requirement in those instances
whoere conditions warranted, The report of the subcommittee was approved by
the committee and by the full NAIC in December 1968. The chair of the Rates
and Rating Organizations Subcommittee was then Commissioner Robert D. Haase of

Wigconsin.

In 1979 and 1980 the Competition Subcommittee of the Market Conduct,
Examination and Reporting Committee of the NAIC worked through saveral task
forces and an advisory committee, on various aspects of an open-competition
rating law. A model bill was adopted by the Competition Subcommittee and
gubsequently by the NAIC in December 1980 with the title: ‘“Property and
Liability Model Alternative Competitive Pricing and Appropriate Support
Systems Act." The rate standards included in most rate regulatory laws were
continued in this model act -- i.e,, rates shall not be excessive, inadequate
or unfairly discriminatory. Those standards are generally determined on the
basis of whether there is competition in the business, Filing of rates for
personal lines risks in a competitive market are required but rates for
commercial lines risks need not be filed. The commissioner is given the
authority, after finding that a reasonable degree of competition does not
exist in a market, to require that insurers in that market file supporting
information in support of exlisting rates.

The role of rate regulation in the pricing of insurance was a major issua in
the insurance crisis of the 1970s. At that time, it was claimed that the
crieis was caused by the government interference in the market mechanism and
that the problems could have been avoided if open competition had set the
ingurance rates. Thus, many states, including Wisconsin, moved from "prior
approval"” regulation to "open competition® regulation,
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At that time, considerabls academle research was done to determine the effects
of various regulatory systems on prices and underwriting results.

Underwriting results were defined as individual state loss ratios for direct
business. Direct business, in property-liability insurance, is business which
originates with the primary insurer and, as such, does not include the effects
of rainsurance. Since expenses and investment income are not available for
individual states, the loss ratio comparisons cannot provide unequivocal
avidence of regulation on undecwriting profitability or totsl profitability
including investment income. The studias compared non-competitive states with
competitive states. A non-competitive state had either state-made rates,
mandatory bureau rates, or prior approval laws., A competitive state had
either file and use, use and file or no file laws,

These studies made no distinctlon between the methods used by different states
to implement the rating system. For example, two states may each be
classified as "use and file." In one, the commissioner may not disapprove a
rate change without a hearing. 1In the other state, the commissioner can
disapprove a rate without a hearing and, in so doing, has essentially
established a significant feature of a prior-approval system. Furthermore,
these studies reviewed the effect of various regulatory systems, as previously
de{ined, on private passenger automobile and homeowners coverages, as these
lines were effected by the prior crisis. Because these gtudies were limited
to personal lines, they may not be applicable to commercial lines.

Scott Harrington in the December, 1984 issue of The Journal of Risk and
Insuran¢e surveyed the litecature on these studies through 1982. The basic
result of these studies is that in the long-run there is no statistical
difference in the loss ratlos between competitive and non-competitive states.
Over the short-run the loss ratios appear to be more variable in competitive
states. This could be used as evidence of a quicker response to changing
market conditions in the competitive states, It appeared that the loss ratios
in the competitlive states were higher during the peak periods of the insurance
cycle and lower during the depressed periods of the cycle than in
non-competitive states, However, the statistical evidence is not strong and
the objections discussed above are applicable, The studies also indicated a
greater dependence on bureau rgtes and state insucance plans in
non-competitive states.

The United Stategs General Accounting Office (GAO) report to Congress on the
effect of the states' increagsed reliasnce on competitive market forces to
regulate price and availability of automobile insurance was issued in August,
1986, The GAO developed two measures of automobile insurance costs; average
inflation adjusted premiums and average premiums per dollar of losses, for the
period 1975-1983. While tha study found that the cost of automobile liability
insurance coverage under either measure was generally higher in competitive
glales than in non-competitive states there was, however, no statistical
difference between competitive and non-competitive states. There was a
statistical difference in cost between states based on the level of
urbanization and the existence of compulsory insurance laws. The study found
that in competitive states insurance companies voluntarily insured relatively
more drivers than in non-competitlve states. The rasults of this study are
subject to the same criticisms noted in the other studlies in the
classification of states and ignoring other factors of insurance company
operations which effect premtum. The GAO concluded with no reconmendations to
change the current system.

31806 :
01/13/87

—n

mﬂgﬁmwl R

_—i -

[ rie

B [ | Zoaed

i

%
%




FROM

2.23.1987 11:359 F.L3

The Illinois Insurance Committee on Tort Reform commissloned a study by
Kathleen Carlson, Ph.D., to determine if the forms of rate regulation are
gystematically related to outcomes for consumers and insurers. The study
examined both pure loss ratios and standardized loss ratios which had been
adjusted for yearly fluctuations due to external forces such as interest rates
for the periods 1975-1984, 1980-1984, and 1982-1984. Four lines of commerclal
inourance wers included in the study. They were fire, allied lines,
commercial multiperil and other liability. This study concluded that there
was no statistical evidence to suggest that prior-approval systems cause
insurers to have higher purae loss ratios than competitive systems. However,
there was an indication that the competitive states had somewhat higher loss
ratios in the lines of commercial multiperil and other liability, possibly
providing a greater value to the insureds. Some of the criticlisms of the
other studies are also applicable to this study.
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IIT. Rate Regulation in Wisconsin

Long VLefore the McCarran-Ferguson Act of 1945, Wisconsin had a history of
legislation relating to the regulation of insurance rates. Wisconsin was one
of the states that passed legislation to prohibit combinatione to establish
rates foc flre insurance. A system of rate regulation applicable to fire
insurance was developed in Wisconsin in the early 1900s. A form of prior
approval of rates for fire insurance had been in effect in Wisconsin at least
since 1933, and required that fire insurance rates be approved by the
commissioner of insurance,

MY f o
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By 1945, Wigconslin Statutes required rates and underwriting rules for fire
ingurance to be reasonable and not unfalr or discriminatory. Changes in basic
rates and rules wera subject to a publiec hearing before the commissioner of
insurance. The commissioner was to approve or disapprove the rate changes
within three days after the hearing or within ten days after the filing if no
hearing was required. Insurers were required to follow the rates filed for
them by rating bureaus, but there was provision for deviation from any bureau
rales, generally on a percentage basis. Rates for liablility insurance were
treated separately in the Wisconsin statutes which generally prohibited unfair
digerimination. The statutes required the filing of proper rates and
classification with the commissioner. The commissioner could by order require
that a schedule or system be modified if the rates were discriminatory or
unreasonable.

| ]

In 1947, subsequent to the McCarcan-Ferguson Act, Wisconsin enacted prior
approval rate regulatory statutes patterned after the NAIC model laws.

E;

-
The rate regulatory system for property and casuslty insurance was changed in
1969 from a prior approval system to the current use and file system. This g
system applies to all property and casualty coverages with the exception of
worker's compensation, ocean marine, and group and blanket accident and
sickness insurance other than credit accident and sickness insurance. Under :
this system, rate changes with supporting documentation must be reported to %
the commissioner within 30 days of the effective date of the change. All rate
filings and supporting information are available for public inspection,
allowing all consumers and insurers free and immediate access to current and %
past rate information. The commissioner may deny a rate change only if it hag
been determined in a hearing that the filing violates Wisconsin statutes. The
c¢riteria for determining violation is whather the rates filed are inadequate,
excessive or unfalrly discriminatory. Furthermore, the burden of proof ig on
the commissioner to prove that a rate is inadequate, excessive or unfairly
discriminatory.

Chapter 625, Insucance - Rate Regulation [Appendix 1] was developed by the
Insurance Laws Revision Committee of tha Leglslative Council. The committee
comment to the bill gives information about the reasons for the provisions in
the statute. The initiasl conclusions were that:

1. The existling (prior approval) system of rate regulation has been rendered
unnecessary through the development of a strikingly greater degreo of
meaningful price competition in many of the most important lines of
insurance.
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2. The rate-making process in insurance is so imprecise that the difflculty
and cost of the regulatory effort are too great in crelation to the
beneficial results achieved by it.

3. Rate regulation in the traditional manner produces unfortunate side
aeffects: it distracts altention from real pcoblems in the marketplace to
formalistic tests of imagined “reasonableness.” It generates a feeling
that the system is responsible for most problems that plague insurance
today, ranging from constriction of the market and lack of profitability
to the tendency to disinvest in insurance business.

4. Much discussion has been misdirected toward the question whether one or
another (rating) system will produca lower rates. But no (rating) system
should always seek lower rates. A rate regulatory system should prevent
unconscionably high rates or dangerously low rates. It should not seek to
determine the "proper' tate, for that is not possible.

The Insurance Laws Raview Committee comments recommanded a system of rate
control which eliminated the requirement that rates be reviewed by the
commissioner before use, However, rate regulation was not completely
sbandoned, Rates must be filed after they have begun to be used and the
cenmigssioner's power to intervene is preserved though the ability to
disapprove a rate, after a hearing, if it is found to be excessive, inadequate

or unfalrly discriminatory.

The committee discussed many reasons why rate regulation should not be
abandoned.

1. Although there was meaningful price competition at the time -- this was
not always so and it may not always remain so.

2. Rate-making in concert 1s not the only danger to a healthy price
competilion. Insucers may voluntarily and individually conclude that it
is more profitable for theom to compete in other ways than by lowering
premiums. ‘

3. 1Insurance tends to be "sold" rather than “bought” and it is sold by sgents
who never have a full display of products available for easy comparison,
and compsrison of competing coverages is extremely difficult because of
the abstract nature and legal complexity of an insurance policy.

. 4, Competition may becoma unreasonable or excessive. "Rate Wars" of the 19th

century variety are not likely again but there is still a constant danger
of excessive optimism. Still, it ig¢ not the purpose of Chapter 625 to
guarantee the continued existence and success of every insurer now
operating in Wisconsin. Competition, as s regulator, assumes rewards for ‘
efficlency and punishments for its absence,

Accordingly, Chapter 625 is to be liberally construed to:

a. Protect policyholders and tha public againet adverse effects of
excessive, inadequate or unfairly discriminatocy rates.

b, Encourage, as the most effective way to produce rates that conform to
the standards of par. (a) independent action by and reasonsble price
competilion among insurers:
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¢. Provide formal rate regulatory controls for use if independent action
and price competition fails; ‘ N

d. Authoriza cooperative actlon among insurers in the rate-making
process, and to regulate such cooperation in order to prevent
practices that tend to bring about monopoly or to lessen or destroy

aotpetition;
e. Encourage the most efflcient and economle marketing practices; and
f. Regulate the business of insurance in a manner that will preclude

application of federal antitrust laws.

Chapter 625 contains the traditional rate standards, "not excessive,” '"not
insdequate,” and "not unfalirly discriminatory,” but deals with them in such a
way as to leave no doubt that the regulator is te be concerned only with
serious departures from a "reasonable” rate level. Another rate standard,
"nor shall an insurer charge any rate which if continued wil]l have or tend to
hava the effect of destroying competition or ecreating a monopoly,™ 1s also
tncluded. Excassiveness is defined in terms of a competitive market and
long-run profitability. Inadequacy is defined in terms of rates being clearly
insufficient, together with investment income, to sustain projected losses or
expeusaes. Unfair discrimination is defined as rates which clearly fail to
reflect equitably the differences in expected losses and expenses.

Othar key provisions of Chapter 625 are:

1. It defines licensing requirements for rate service organizations and
provides for delegation of rate-making and rate-filing obligations to rate
service organizations for a particular kind or line of insurance,

2. If competition is not an effective regulator of the rates charged, or if
companies are c¢ompeting irresponsibly through the rates charged, the
commicsioner may promulgate a rule which requires fillng rates 15 days
prior to their effective date for that particular kind or line of -
business. This rule is subject to a one-year sunset provisien. The
cormmissionar may also promulgate a rule which requires the filing of
supporting data which is deemed necessary for the proper functioning of
the rate-monitoring and vegulatory process.

3. It authorizes the commissioner to promulgate or approve reasonable rules
for use by all ingsurers in the reporting of loss and expanse experience in
order that the experience may be made available to the commissioner for
the rate review process.

Recently, to help review the adequacy of property and casualty cate fillngs,
the Office of the Commissioner of Insurance hired a full-time property and
casualty actuary on February 17, 1986, following an almost nine-month
nationally advertised recruitment process. Previous attempts to recruit a
property and casualty actuary in Septembar 1979 failed to locate a qualified
and interested candidate. This apparently is due to the state’'s salary
structure for actuavial positions and a very limited number of qualified
candidates,

318r10 ;
01/13/87 i



FROM

2.23.1987 12:02 Fold

Prior to March 1, 1986, rate filings in Wisconsin were not reviewed on any
regular basis., It was assumed that market competition was providing
compliance with Chapter 625. Since March 1 any rate increases greater than
ten percent and all rate decreases have been raviewed by the actuary to
determine if the rates comply with the statute. Through November, 1986, 231
such rate filings, or approximately eight percent of the more than 2,800 total
rate filings filed since March 1 have been reviewed. Of the 231 rate filings
reviewed, 114 were personal lines and 117 were commercial lines. The
commeccial lines filings included surety, mortgage gusrantee, and umbrella
coverages along with SMP and professional liability. 1Individual rate filings
for title insurance were not reviewed or counted.

The statute establishes the basic factors which can be considered in a rate
filing. 1Included are experience and trends within and outsida the state, and
Judgment of technical personnel. Documentation supplied with the filings
varied from pure loss ratios with no support, to rate studies involiving
advanced actuarial procedures, to comparisons with other companies' rates. TIf
there are any questions about the filing, the company is contacted for further
clarification. Below iz a table showing some of the data which were submitted

as gupporting doecumentalion:

Documentation Yumber of Companies

Comparative data 5

wiscongin loss data : 152

Countrywide loss data 123

Loss development studies 85

Credibitity studies 65

Wisconsin expense data 60

Countrywide expense data 94 .

Of the 123 filings which used countrywide loss data, 74 also included
Wigconsin data. The relationship between the countrywide and the Wisconsin
information was provided in 65 of the reviewed filings. The time required for
a review of an individual rate filing varied from minutes to hours depending
on the supporting documentation supplied with each filing.

No rate filings have been disapproved since the review process began although
rates have been reviewed, questioned, and additional supporting information
has been requested. This is due primarily to the faet that the rate
submissions appear to be justified.

Furthermore, the commissioner cannot disapprove a rate filing unless he or she
finds, after a hearing, that the rate is either excessive, inadequate, or
unfairly discriminatory. The criteria for proving excessiveness and
inadequacy are difficult to prove in the short-term.

BExcessiveness 13 dofined in terms of the lack of & 'reasonable degree of price
competition for a particular class of business,” and that this lack of
competition results in an "unreasonable long-run profit in relation to the
riskiness of the class of business." A *“reasonable degree of price
competition” has never been specifically defined. The commissioner is
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instructed to consider, among other factors, the number of insurers actively
engaged in the market and whether any rate differentials exist between those
competitors., Arguably, competition could be found to exist in a market
consisting of only two insurers each charging a different rate. Furthermore,
the existence of a limited number of insurers each charging a very similar
rate, is not, in itself, prima facle evidence that the rate is excessive. The .
commissioner is still required to prove that the rate will result in a
long-run profit which is unreasonably high in relation to the riskiness of the
business. Problems encountered will be in defining what long-run profit
should include or exclude; underwriting profit, investment income elther
including or excluding unrealized capital gains or losses, and federal income
taxes, to name just a few. The commissioner will also have to determine what
constitutes an "acceptable" rate of return on investment for a particular
class of "risky" busziness. Finally, the forecasting of long-run profit for a
particular class of ‘“risky' business is subject to much uncertalnty. Changing
societal attitudes, the civil justice system, and the proper estimation of
ultimate losses are just a few of the unknowns,

[

Sl

Inadequate rates are those which, when ¢ombined with the investment income
attributable to them, are insufficient to sustain projected losses and
expenses in the class of business to which they apply. Only a serious
disparity between the projacted cost of the coverage and the anticipated
promium which would threaten the solidity of the insurer would be a basis for
disapproval of a rate on the grounds that it was inadequate. Therefore,
unless an insurer is declared financial impaired, it is a basic assumption
that the premium received, along with investment income, will be sufficient to
pay all c¢laims and expenses.

Unfairly discriminatory rates exist if a rvate clearly fails to reflect
equitably the differences between expected losses and expenses when compared
to another rate in the game class. However, rates are not unfaircly
discriminatory’ 1f they result in differeant premiums for policyholders with
like loss exposure but different expenses or like expenses and different loss
exposure, Nor are they unfairly discriminatory if the rates are broadly g

averaged among persons insuved under a group contract. It is possible that a
rate could be unfairly discriminatory to Wiseconsin policyholders as a whole,
i1f a rate change is based on countrywide experience rather than Wisconsin
experience. The possibility exists that the Wisconsin experience might be
more or less favorable than the countrywide exparience yet the rate change
would be based on the countrywide exparience. In these circumstances, a
possible presumption of discrimination could be assumed unless sdditional
information is provided with the filing. The additional information is
usually in the form of a credibility adjustment to the Wisconsin information.

This adjustment assumes that the volume of Wisconsin business is not ?
sufficient to prevent large fluctuations in experience while the countrywide %
experience is adequate. This implies that the Wisconsin experience is only

partially »liable, The difficulty with this type of justification is in .
determining whether an insurer's basis for the adjustment is reasonable, é

There is 8 large volume of literature developing statistical theory on this
subject with only partial agreement as to what detaermines full reliability or
“credibility.” The rate filings reviewed to date have generally provided an
explanation of how the Wisconsin rate was determined or a statement as to the
relationship between the Wisconsin oxperience and the countrywide experience.
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IV. Recent Activity in Other States Concerning Rate Regulation

As a response to wide rate fluctuations in commercial liability insurance
business, several states have ravised their rate regulations. Probably, the
most widely discussed approach is New York's flexible-band rating law. 1In
addition, other states are proposing approaches ranging from increasing rate
filing requirements and supporting documentation to advocating a return to a
form of prior approval.

The approaches of New York, California, Minnesota, New Jersey, and Oregon are
summarized below. Following each approach is a discussion of the potential
advantages and disadvantages to Wisconsin if that approach were implemented in
this state.

EW_YORK

New York has recently enacted a flexible band system for regulating commercial
liability insurance rate changes. This system requires all companies
requesting rate changes in excess of the astablished flex-band limits to
gubmit to prior approval by the superintendent, the title of the insurance
rvegulator comparable to the commissioner of insurance in most other states,
The supsrintendent has the right to disapprove a rate filing without hearing.
Privcr to the implementation of this system, all rate changes were file and use
except for private passenger auto, public livery, worker's compensation, title
.and mortgage guaranty, and medical malpractice which were prior approval.
These lines remain prior approval but are exempt from the flex-band system.

Under the flex-band gystem, any commercial liability rate c¢hange which is less
than the band limits may be implemented on a file and use basis. However, an
insurer is allowed only three rate changes a year and the sum of the changes
may not exceed the flex-band limits. The fourth change during any one-year
period requires prior approval. Normally, an insurer will be sllowed only one
rate change per year which exceeds the flex-band limit. If the insurer
determines that it can justify further rate changes, it may submit the request
to the superintendent for prior approval. Rate changes in the opposite:
direction of the approved change are permitted on a file and use basis
provided they are within the flex-band limits. In connection with commecrcial
multiple peril rates, each component of c¢overage must be rated separately. If
one component of the coverage exceeds the flex-band limit even though the
overall rate change does not, tha entire rate change is subject to prior
approval. Also, if different flex-band limits apply to different components
of the coverage, the entire filing will require prior spproval if the
nacvrowest limit is exceeded. 1In addition, if any individual policyholder rate
is increased or decreased 20 percent beyond the overall rate change, the
entire rate change is subject to prior approval regardless of whether the
filing was within the flex-band limits. The flex-band limits also apply to
all insurer rating plans which modify filed rates by experience, use of
schadules, composile rating, and retrospective rating plans., Once these plans
are filed, the use of the plan is mandatory and must be applied in a uniform
nondiscriminatory manner for all eligible classes or risks.
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The flex-bands will be pariodically reviewed by the superintendent. Factors
which could affeet the band limits include investment and underwriting
expecvience of the insurers, consumer complaints especially with regard to A
cancellations and noncrenewals, the extent of denials and restrictions of
coverage, and changes in the soclal environment. The band limits were

initially established using judgment and are specific to individual lines of
commercial liability coverage. The band limits range from #£10 percent to +30
percent depending on thae line of business., Appendix 2 illustratas the band
limits.

This system applies to all writers of liability insurance including town |
mutuals and rate secvice organizations filing rates for member insureds and
subscribers. Rate filings by a rate service organization which receive prior
approval may be adopted within 90 days by an insurer without requesting ;
additional approval. If the filing is adopted by the insurer after 90 days, i
prior approval 1s required. Company deviations may need prior approval
depending on whether the change would affect the company's rates by more than
the percentage approved by the rate service organization rate revision.

The system does not apply to excess and surplus lines writers or companies
which handle individual risks with very high premiums, such as jumbo risks
#ith premium in excess of $500,000, Algo, certain markets, mainly those
dealing with high limits, individual special risk insurance, and nuclear and
pollution liability, are axempt from the flex-band system,

The results of an insurer's rate change will be subject to trotrospoctive audit
of the insurec's actual experience by the department. Miscepresentation of
the rate revision could subject the insurer to penalties. \“i

There are both advantages and disadvantages to a flex-band system. The
advantages of the New York system to Wisconsin are: i

1. This system might have some effect on the wide pricing variability that
has characterized the commercial liabllity market lately and should
address policyholder concerns of affordability and predictability of
insurance rates. This assumes that no rate increases above (or below) the
flex-band limitation will be found to be justifiable and that companies ?

will not change their underwriting or clasgification schedules.

2. The application of the flex-band system to rating plans may encourage
better underwriting by preventing rate modifications through the use of
excessive crodits and debits. This may provide stabilization to
individual rates.

3. The repocrting system will allow the commissioner to evaluate the rating
practices of all insurance companies and recognize trends in rating
changes.

The potentlal disadvantage of the New York flex-band system are:

1. Flex-rating is expensive to administer. For example, the New York
legislature provided its insurance department with $3,000,000 over the
next two years and permission to hire a staff of 60 to implement and
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maintain its flex-band system. The legislation has a two-year sunset
provision. Implementing such a system in Wisconsin will require a
significant increase in the Wisconsin Commissioner's 1985-86 budget of
$3,788,325. Since the Office of the Commissioner of Insurance's budget is
funded by (ees and assessments levied against the insurance industcy, any
increase in the budget will ultimately be passed on to the consumer by the
insurers in the form of increased premiums.

In addition, a mechanism would also have to be fundad and established to
track sll commercial liability insurance rate changes for compliance with
tha flex-band system ocpcelally with regard Lo {ivequency snd size
limitations. The average magnitude of the rate changes of tha different
liability linés would also have to be monitored, as this is used in the
determination of the next year's flex-band limitse., New York already has a
rate ehange tracking system. Therefore, the cost of this system is not
included in the $3,000,000 flex-band funding.

Rates may still fluctuate. The policyholder cannot be sure that rate
changes will be less than the limitations imposed by the flex-band since
filings could be approved if the justificatlion was adequate,

Delay in the implementation of rate changes may cause pricing problems and
vther market inefficiencles.

~ Currently, in Wisconsin an insurer can use a revised rate immediately
and has 30 days to flle such a rate with the commissioner. Instead of
immediate use of a rate change, rate revisions could take as long as
75 days befotre the rate flling is complets and could be implemented,
This is because any rate which is not exempt from flex-banding must be
submitted 30 days prlior to the effective date of the rate revision.
The commissioner may extend the waiting period for an additional 45
more days, The rate revision will be deemed approved unless
disapproved. Disapproval does not require a hearing by the
commissioner.

Insurers may attempt to circumvent the prior approval requirements
contained in this legislation by:

- Using underwriting policies to achieve the same ends as rate chapnges,
For example, the insurer might tighten its underwriting criteria to
eliminate policyholders with high risk profiles. While this would
allow the ingsurer to reduce its losses to meet the current premium
levalg, it may result in increased availability problems for some
consumers, in addition to having the unintended effect of increasing
the utilization of unregulated excess and surplus lines lnsurers.

- Requesting a greater lncrease (or smaller decrease) than would

otherwise be necessary simply to avoid having to repeat the prioc
approval process too often., This could lead to excessive rates and
thereby excessive profits. 1In addition, an insurer may delay necessary
tate changes in order to avoid the prior approval process which may
result in inadequate rates and possible financial difficulties.
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- Avoiding the prior approval process completely by strictly adhering to
rate service organization's approved rates and classification
schedules. Thisg could impact significantly on the diversity and
innovation in cates, clagsification schedules, and available coverage

seen in Wisconsin.

S. The initial determination of the flex-band limits would have to be based
on judgment, as Wisconsin does not have sufficient information to
determine the limits using actuarial methods. If the limits ace too wide,
the flex-band system will be ineffective in controlling wide swings in
rates. If the limits are too narrow, the companies will not be sble to
effactively respond to market forces and the result may be either
excessive or inadequate rates.

CALIFORNIA

Prior to recent invaestigative hearings, rates were not filed with the
comnissioner. The commissioner instead had rating examinations in which the
rate fllings were reviewed at the company for compliance with the statutes,
Subsequent to these hearings, the commissioner is requiring all commercial
liability rate filings of 25 percent or more on an overall annual basis to be
submitted with actuarial justification for review., The 25 percent applies to
a credible class within the rate filing and not to the overall rate increase

requested.

Under the new bulletin the companies will still be able to use rate changes
prior to review. However, the rate change must be filed immediately upon

use. The commissioner has 60 days to review the filing and has the authority
to roll back any change 1f, in the commissioner's opinion, the rate change was
not Justified or excessive. An actuarial justification is required which
should include state experience supplemented by countrywide experience when
neaded, credibility adjustment between the two, if necessary; trending and
loss developments, and an explanation of techniques used including judgmental

factors.

The commiseioner will publish the names of companies found to be charging
axcesslve rates. Il is expected that current Californla department staff will
be able to handle the fllings by reallocation of field staff,

The main advantages of the California system are:
1. This system could be instituted with little increase in staff.

2. It maintains the current competitive rating environment which allows
insurers to establish rates without government involvement. At the same
time, the system allows the monitoring of rate increases which might be

excessive,

3. The California system also allows the commissioner to roll-back rate
increases without a hearing. Current statutes require the Wigsconsin
commissioner to hold a hearing if a rate change is disapproved and must
i{ssue an order if a rate is to be discontinued, This system will provide
the commissioner with more freedom in regulating rates.
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Disadvantages to Wisconsin are as follows:

1. It may add to insurance company expense. Many Wisconsin commercial
liability insurance writers may be unable to comply with the requircements
for the actuarial justification without hiring consultants or using bureau
rate filings, The cost of the consultants will be passed onto the
policyholders in the form of increased company expenses. The use of
bureau filings will possibly reduce the diversity of rates and coverages
found in Wisconsin.

2. If a rate was considevred excessiva, the company would be required to
roll-back the rate increase. Since the companies and the ¢onsumers do not
know whether a rate increase will be rolled back, this c¢ould lead to
instability in the insurance pricing mechanism.

3. A mechsnism would have to be funded and established to track rvate
increases since an insurer could take many small increases which
individually do not exceed 25 percent but on aggregate do exceed this
limit. Bince rate changes of less than 25 percent do not have to be filed
the creation of a tracking system to monitor such activity appears

impogsible.

4, The California policy regulates large rate increases, but does not deal
with the igsue of large rate decreases.

5. The publication of a list of commercial liability insurance companies with
excessive rates may have an unintended effect on other commercial property
or personal lines business written by the company.

MINNESOTA

Minnesota is a file and use state, where the cormmissioner can only disapprove
a rate change with a hearing. As a response to the current market, the
comnigsioner is reviewing all rate increases of more than 25 percent. The
commissioner may requive additional data if it is determined that the filing
inadequately supports or explains the proposed rate change. If this data is
not received within 30 days, the rate is presumed to be excessive and should
no longer be used. The commissioner has also called for meetings with
individual companies on any rate change that has appeared too excessive even
though adequately supported, A bulletin has been issued which provides
puidelines for the support needed to justify a rate change pursuant to changes
in Minnesota law. The law affects all licensed property and casualty
companies and all licensed rate service organizations and applies to all lines
of llability and property coverage not just commercial liability lines. The
law gpecifies that all rate filings must include the following:

1, Five years' experlence including either collected premiums or premiums at
the rate level in effect when policy premiums ware earned, paid and unpaid
losses, the number of claime for reported losses, and incurred but not
reported claim resetves.

2., Premium and loss adjustment factors by year, such as current rate level
factors, loss development factors, loss adjustment expense factors, and
sevority and frequency trend factors. An explanation of the method and
judgment underlying these factors must be included,
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3. Documentation of the permissible or expected loss ratio including, where
approprlate, an adjustment for investment income.

Insurers' rates which deviate from those filed by a rate service organization
must explain and support the deviation with the same documentation as required
above.

The advantages of the Minnasota system to Wisconsin are:

1. #inimal increase in staff 1s expected. The Minnesota department uses an
actuary and a technical support person to administer this system.

2. This system maintains the advantages of a competitive system and will
provide the commissioner with some degree of oversight over the pricing
mechanism with respect to large rate increases.

3. The rate filing requirements should result in uniformity of rate filings
which should facilitate the review process.

The disadvantage of the Minnesota system is that there does not appear to be
any mechanism for tracking trends.

NEW_J SRSEY

Prior to the Commeccial Insurance Deregulation Act of 1982 (hereafter CIDA),
New Jersey required priocr approval of all commercial property and casually
rate changes except for ocean marine and certain classes of inland macine
bugsiness., The review and determination process of the rate filings required
annually more than 15,000 hours of professional actuarial and rate analyst
effort. It <requently took at least six months for final approval or
disapproval of a single rate change.

Under CIDA, filings are not required for commercial risks producing minimum
annual premiums in excess of $10,000, exotic risks, risks on the
commissioner's exportable list, commercial inland marine risks, and fidelity,
surety, and forgery bonds. However, insurers are required to maintain records
of these risks which include loss and expense statistics, flnancial data, and
other underwriting information. All other commercial rate filings must be
filed with the commissioner within 30 days after the rate change becomes
effective and are deemed to be spproved within 30 days of the filing date
unless disapproved. The commisgioner has the right to disapprove a rate
change following a hearing.

Rules were adopted to implement the provisions of the CIDA. These rules were
essentially the same as those under the prior approval system, even though the
system was now use and file. The rules provided, among other requirements,
that rate filings must be supported by statigsticg and provide the information
which the insurer relied on in making the filing.

Even though CIDA changed New Jersey into a use and file state, the law still
required the commissioner to act as if the prior approval system still
existed. The only difference was that the rates for certain risks did not
have to be filed and the commissioner had only 30 days to disapprove a

318r18 i
01/13/87

M e

®
g
&

p

E

| ool [ ey

.&M%‘Lwﬂﬁmﬁ




ot

filing. The insurers under this less restrictive gystem increased thie number
of independent fllings for both rates and rating plans. This resulted in
preater vacriabllity in policyholder rates. The insurers alsc used the law to
introduce new types of insurance products. There was much less dependency on
bureau rates and rating plans. While the combination of insurance department
and industry behavior resulted in no savings in department costs, the consumer
benefited in the increased diversity in rating plans and products.

As a response to the commercial liability crisis and the department
requirements for statutory rate reviews, the New Jersey department has
recomnended that rate changes be filed 30 days prior to use. If the filing 19
found to be acceptable, the rate change ¢an be implemented. If not, the
filing must be amended and refiled befora the rate change can be used, If
within the 30 days the department finds that the requicred rate change is not
supported or is inconsistent with statutory standards, the department may
extend the teview for 60 additional days in ovder to determine approval or
disapproval of the rate change. The New Jersey Insurance Departmant is also
considering a return to the prior approval system., However, this proposed
system would include a 60-day deemer provision.

The advantage of the New Jersey raview process is that;

1, It allows monitoring of the insurance rating system for identifiable
irands in rate changes. This system also requires standardized rate
filings which allow mere efficient review by the commissioner. Since
commercial risks with premiums of less than $10,000 annually require the
commissioner's approval of the rating plan, small consumers are provided
with rate control which can prevent wide swings in rate changes.

The primacy disadvantages of this system to Wisconsin would be:
1. The cost to the department of professiocnals to review rates.

2. The delay in time the companies would experience in obtaining necessary
tate approval for those rlsks which are subject to prior approval.

3. The lack of diversity in rates and insurance products available to the
small consumer due to the prior approval process.

4. Other disadvantéges already discussed elsewhere in this report deal with
rating bureau dependency, changes in underwriting procedures, and
decreased market efficiencies,

New Jersey is also considering adopting a simplified version of its private
passenger automoblle excess profit law for commerclial liabllity. The current
law is based on Florida's excess profit law which is applied to each private
passenger automobile insurer. Simply stated, an insurer is considered to have
earned excess profits if during the past three-calendar years the average
underwriting gain as a percent of premiums earned exceeds the profit loading
in the rate by more than 5 percentage points. In determining underwriting
gain, premium and expenses are on a calendar-year basis and losses are on an
accident-year basis. Investment income is not specifically included in
underwriting gain but the department is required to consider investment income
in ite evaluation. Ag a result, lnvestment income must be reflected in the
profit allowance of private passenger automobile rate filings.
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The advantage of an excess profit statute is that the market can control the
price structure but the commisgioner can monitor and, to some extent, control
any excess profits resulting feom short-run market inefficiencies. This is a
retrospective method of rate control which adjuste for rates which appeared

r adequate but were, after the fact, excessive.

There are dlsadvantages with an excess profit law in that it is bound to be
unfair either to the insurers or to the consumers because the rates which are
not excessive to the consumer may be inadequate to the insurer and rates which
are excessive to the consumer need not be adjusted for three years., Also,
there i3 no easy definition of the rate of return for the insurance industry.
There is only one standard for long-run profitability in the law. It does not
distinguish between large and small companies nor does it distingulsh betwaen
substandard and preferred writers which may have different long-term rates of
return. The return of short-run profits by uging an excess profit law may
reduce the long-run rate of return since the insurere will not be allowed to
recoup deficlencies from the policyholders when the short-run rate of return
is less than the excess law standard. This could change the nature of the
insurance industry. The use of a three-year average assumes an underwriting
cycle that is much shorter than is being experienced now. This implies that
insurers could be required to return excess profits at times when they were
logsing surplus. There is also the possibility that some insurers will not
implement new ideas in products or efficiencies in service in order to delay
increases in profits which could effect the avallability of necessary
insurance products to the consumers. Finally, depending on the definition of
the excess profit law, rates may no longer ba competitively set by the market.

OREGON

Prior to April 21, 1986, Oregon was a file and use state. At that time, the
commisgioner asked for and received the authority to require prior approval
for all commercial liability insurance premium rate increases or decreases
that exceed 25 percent for any policyholder covered by the rate change, Prior
approval applies to all base rates, rating bases, rating plans, manual rules,
territorial definitions, or any combination of rating system components for
which a rate change exceeding 25 percent is requasted. The 25 percent does
not apply to the overall rate change, but to the change to an individual
rating classification within tha rate filing. If a commecrcial liability
insurance rate filing is less than 25 percent change, the file and use system
ig stil)l In effect. However, the rate filing must contain an actuarial
certification by a member of the American Academy of Actuaries stating that
the filing 15 not subject to the rule. The company and the actuacry are liable
to disciplinary actlion, if the filing is later found to have been subject to
the rule. The filing must be received 30 days prior to the effective date of
the rate change, if the rate changes for any individual by 25 percent. 1If the
filing is considered to be incomplete, the counting of the 30 days begins
after the commissioner has received the necessary supporting information. The
supporting data should consist of countrywide and state experience,
credibility welighing between the two if relevant, exhibits showing trending
and lose development, and explanations of techniques used. The commissioner
can extend the 30 days to 60 days if so desired. Under this rule, rate
filings can be disapproved without s hearing.

The potential advantages of the Oregon system are as follows:

1. The commissioner is able to monitor and control independent of the hearing
process the gross movements in commercial liability rates. This saffects

the atfordability of commercial liability insucrance to the consumer.

i
i

S,

i

R

o

Pl




FRONM

The

2.23.1987 12:09 P.27

With the certification by a member of the American Academy of Actuaries
and uniformity in supporting decumentation of the rate filings, the review
of complete rate filings would be easier as the burden on proof is on the
insurer and not on the commissioner.

sprarvent disadvantages of this system to Wisconsin are as follows:

More staff would be needed. The Oregon insurance division has received
funding for one permanent actuary, one limited term actuary and two rating
analysts. It is estimated that currently 25-30 percent of time of thesa
individuals is spent on reviewing prior approval commercial rate filings
and vallidating on a sample basis the certifications of nonapplicability.
Applying this system to Wisconsin would require the commissioner to
incresse his staff by at least one full-time property and casualty actuarcy
plus one or two rating analysts.

Rates may still fluctuate. The policyholder cannot be assured of
predictable rate changes. A rate change could exceed 25 percent and still

be justifiable,

Some substantial rate increases would not be subject to prior approval.
There is nothing in the rule to prevent a company from submitting several
rate changes during the year which would not exceed 25 percent each, but
would exceed 25 percent in the aggregate. Some form of monitoring system
would have to be established and funded to track rate changes on an
individual~policyholder basis,

The certificate from a member of the American Academy of Actuaries that
the rate filing i{s not subject to the rule will add to the expenses of
insurers. The majotrity of property and casualty companies in Wisconsin do
not have a member of the Academy on their staffs. This would either
require the hiring of an actuarial consulting firm to certify each
commerclal rate filing or increase the use of burcau rate filings. The
cost would most likely be passed on to the policyholders. 1In additlion,
this may reduce the number of independent rate filings, which would reduce
the diversity of rates and plans used in Wisconsin.

Delay in the implementation of rate changes may cause pricing problems and
other market inefficiencies simllar to those noted in disadvantage 3. for
New York's flex-rating system. Rate changes exceeding a glven percentage
could take more than 90 days for review. There would be no assurance of
approval. Rates could be disapproved without a hearing.
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V. cConclusion and Recommendations

The purpose of this repocrt was to examine Wisconsin's current insurance rate
regulation system and to determine whether the revisions belng proposed in
other states to control the fluctuation in commercial liability insurance
rates would be suitable for implementation in Wisconsin. Those revisions
vanged from increasing the minimum information that is required to be filed in
a commercial rate filing to subjecting the commercial liabillity insurance
rate-making process to a form of priocr approval process.

A return to a prior approval rate filing system would not be a viable solution
to the problem of regulating commercial liability insurance cates. Ficst, the
philosophy of a prior approval process is contrary to Wisconsln's philosophy
of a competitive rating system. Second, prior approval regulations already
exist in some states; and during the most recent liabillty crisis this type of
rate regulation was no more effactive in controlling rate fluctuations than
were competitive rating systems. Third, prior approval regulations are
expensive to administer and cannot guarantee that rates will not increase
since rate increases that can be justified will still be permitted. Finally,
this type of rate regulatlon, with its inherent delays in implementing rate
changes, may result in a reduction in the types of insurance products
available to the Wisconsin consumer, in addition to impairing the ability of a
company to take irmediate corrective rate actions if it is
financially-troubled or pass along any rate reductions to consumers without

dalay.

Wisconsin's current rate regulation, Chapter 625, wag drafted to permit the
process of competition to be the primary regulator of the insurance rates.
The drafters recognized that the rate-making process in insurance is so
impreclse that the difflculty and cost of the regulatory effort are too great
in relation to the beneficial results achieved by it. However, the draftecs
4id preserve the commissioner's right to intervene, but only in those
instances where serious departures from a '‘reasonable" rate resulted in
unconscionably high rates or dangerously low rates., To help determine whether
e "reasonable degree of price competition exists at the consumer level' it is
recommended that an academic study be conducted to both develop criteria to
determine "competitiveness," and then test that criteria in the Wisconsin
insurance marketplace,

Of the various approaches being proposed by the different states, the
Minnesota approach to rate regulation is most consistent with Wisconsin's
philosophy of open competition. The Minnesota system maintains the advantages
of a competitive system while providing the commissioner with some degraes of
oversight over the pricing mechanism with respect to large rate lncreases.

Requiring insurers to file supporting data, similar to the requirements of
Minnesota law, will make rate filings more uniform, will facilitate the
actuary's review process, and should facilitate rate comparisons within the
indugtry to identify those rates which may be considered unreasonable.
Furthermore, since insurers are presumed to have examined thoroughly the need
for a rate change, the promulgation of a rule which requires insurers to
submit supporting data to document that need should not impose any unnecessacy
delays in the insurer’'s ability to implement the rate change,
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Section 625.21 (2), Wis. Stats., permits the commisslioner, by rule, to require
the filing of supporting data as to any or all kinds or lines of insurance a3
the commissloner deems necessary for the proper functioning of the rate
monitoring and regulatory process., This informatlion shall include:

a) The experience and judgment of the filer, and, to the extent it
wishes or the commissioner requires, of other insurers or rate
organizations;

b) Its interpretation of any statistical data relied upon;

e) Description of the actuarial and statistical methods employad in
setting the rates; and .

d) Any other relevant matters required by the commissloner.

Howaver, when s, 625.21 (2) is read in context with the rest of the subsection
and chapter, and, when the committee comments are considered, it becomes
unclear whether the commisgioner can promulgate a rule specifying the minimum
supporting information filing requirements unless a finding has first been
made under s. 625.21 (1) that competition is not an effective regulator of the
rates charged or that a substantial number of companies are competing
irvy-=ponsibly through the rates being charged. The supporting information, or
lack thereof, is a critical factor to the finding that competition is not an

“effective regulator or that companies are acting icresponsibly. Without such

supporting data the commiseioner cannot make an informed decision whether
competition is an effective regulator or whether a substantial number of
insurers are competing irresponsibly.

Therefore, it is recomnmended that the Chapter 625 be clarified to grant the
commissioner the authority to promulgate a rule, similar to Minnesota's, which
would require the filing of supporting information similar to the criteria
contained in s. 625.21 (2) without first finding that competition is not an
effective regulator or that a substantial number of companies are competing
irresponsibly, .

It is further recommended that once the authority has been clarified, the
commissioner promulgate such a rule. This rule should incorporate a provision
which requires the insurer to certity that its rate tiling is in compliance
with the provisions of the statutes and the rule, Any rate filing found
subsequently not to be in compliance may subject the insurer to administrative
action, including forfelture.

Finally, due to the difficulty the Office of the Commissioner of Insurance
experienced in attracting a qualified and interested property and casualty
actuary, it is recommended that the commissioner request the Department of
Employment Relations to reexamine its salary guidelines for actuarles and

adjust them, if necessary, to a competitive level.

318023
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625.01 Consiryction and purposes. (1) CONSTRUCTION.
This chapter shail be liberally construed to achieve the
purposes stated in sub. {2), whicl shail constitute an aid and
guide to interpretauion bul not an independent source of
power.

{2) PcrPOSES. The purposes of this chaprer are:

(a) To protect policyholders and the public against the
adverse ~Tects of excessive, inadequate or unfairly discrimie
natory rates:

(L) To encourage, as the most eflective way (8 preduce
ratcs that ¢onform to the standards of par. (3). independent
action by and reasonable price competition among insurers:

(c) To provide formal regulatory controls for use if inde-
pendent yetion and price competition fail;

(d) To authorize cooperative action among insurers in the
rate-making process. and (o regulate such cooperation in
order to prevent practices that tend to bring about monopoly
or to lessen or destrov competition;

(2) To encourage the most efTicient and economic market-
ing practices; and

(N To reguiate the business of insurance in a manner that
will preciude application of federal antitrust laws,

§25.02 Definitions. In this chapter, unless contrary (@
context:

(1) "Market segment” means any line or kind of insucance
or. il it is described in general terms. any subdivision thereof
or any ¢lass of nsks or combination of classes,

(2) "Rate scrvice organization”™ means any person, other

_than an employe of an insurer, who assists insurers in rate

making or filing by:

{u) Collecting, compiling and furnishing loss or cxpensc
statistics:

{b) Recommending, making or filing rates or supplemen.
1ary rate information: or by

{c) Advising about rate questions, except as an aulorney
giving lcgal advice.

(3) “Supplementary rate information” includes any man-
ual or plan of rates. statistical plan, classification, rating
schedule. minimum premium, policy fee, raung rule, rate.
related underwnting rule and any other information pre-

swiibed Ly ryle of the somsiissivner.
History:  198) 2. 189,

625.03 Scope of application. This chapler applies to all
kinds and lines of direct insuranze writien on risks or
operations in this state by any insurer authonzed to do
business in this state, except:

(1) Ocean macine insurance;

(2) Worker's compencation insurance:

(4) Lifc insurance other than credit life insurance;

3191306 |

(5) Yariable and fixed annuities; and

(6) Group and blanket acsident and sickness insyrance
other than credit accident ana sickness insurance.

(7) To the extent that ¢h. 424 | inconsistent with this

chapter, ch. 424 shaill apply.

Historyt 197} ¢ Ji 1978 ¢ 1474, 83 1978 ¢ )1}

Lagistative Councd Na1€ 10 5up. (3%, 1978: Praternais shuuld be «ubrecied to
raie {iwmm" 19 the tame ¢uent 35 and no (3riher Lhan oiner inqurees. (Bl
64).5

€25.04 Examptione, The commissioner may by rule exemot
any person o¢ class of persons or any market segment from
any or all of the provisions oi this chaptee,1f and to the exient
that the commissioner finds their applicauan uanecessary Lo
wehieve the purposes ol thii ¢napier,

Historys 1979 €. 102 4. 236 (8).

625.11 Rate standards. (1) General, Rates shall not be
excessive. inadequate or uniairly discnminasory, nor snall an
insurercharge any rate whichif conunued will have or tend 1o
have the etfect of destroying compettion or creating a
monepoly.

(2) Excessiveness. (a) Compelitive marker. Rates are are.
sumed not (o be excessive i a reasonable degree ol price
competition exists at the consumer level with respect (o the
¢lass of business to which they apply. Indetermining whether
a reasonable degree of price compeution exists, the commig.
sioner shall consider all relevant tests including:

1. The aumber of insyrers actively engaged in the class of
business;

2. The cxisience of rate difTerentials in thal class of
business;

3. Whether long-run profitability for insurers gencrully of
the class of business is unrcasonably high a relation o its
niskiness.

(b) Noncomperitive market. I such cempetition does not
exist, rales ace excessive il they are likely to produce a long
run profit that is unreasenably high in relation (o the nski.
ness of the class of business, or if expenses are unreasonably
high in refation to the services rendered.

(3) INADEQUACY. Rates are inadequate if they are clearly
insufficient, together with the investment income attnbutable
to them. to sustain projected Insses and espenscs in the clasy
of business to which they apply. _

(4) UNFAIR DISCRIMINATION. One rate is unfairly discrimi.
natory in relation to snother in the same class if it clearty fails
1o teflect equitably the differences in expecied losses and
expenses.  Rates are aot unfairly discriminatory pecause
difTerent premiums result (or policyholders with like loss
exposures but different expense factors, of like expénse
factors but different loss exposures. $0 long as the rates rcflect
the difTerences with rcasonable accuracy. Rates are not

AHTUNMDIs N
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unfairly discnminatory if they are aversged broadly among
persons insured under a groyp. {ranchise or blanket policy,

825.12 Aating methads. [ndetermining whether rates com.
ply with the standards under 5. §25.11, the following criteria
shall be applied: -

(1) Basic FaCTORS ™ RATES, Due consideration shall be
given (o past and prospective loss and expense experience
within and outside of this state, to catastrophe hazards and
contingencies, 10 trends within and outside of this state, to
loadings for leveliag premium rates over time ot for dividends
or savings to be allowed or retumed by insurers to their
policyhoiders. members or subsenbers, and to all other
relevant factors, including the judgment of technical
personnel.

(2) CLassinicATION. Risks may be classified in any reason.
able way for the establishment of rates and minimum premi-
ums, except that no classifications may be based on race,
color. ¢rced or national ongin, and classifications in autemo-
bile insurance may not be based on physical condition or
developmental disability as detinedins. $1.01 (5). Ratesthus
producad may be modified for individual fisks in accordance
with rating plans or schedules which establish reasonable
standirds for mcasuning probable variations in hazards.
experses of both, Rates may also be modified for individual
risks under s, 625 13 (2).

(3) Expenses. The cxpense provisions included in the rates
to be used by an insurer mayv reilect the operating methods of
the insucer and, so far as it is credible, its own expense
experience,

(4) PROFITS. The rates may contain an allowance permit.
ting a proiit that is not unreasonable in relation 1o the
nskiness af the class of business,

Hittory: 1975¢. 2741977 ¢ 4185 929 (55, 1979 ¢ 9).

625.13 FHing of rates and consent fo rate. (1) FILING
PROCEDURE. Except as provided in sub. (2), every authonzed
insutrer and every rate scrvice organization licensed under s.
625.31 which has been designated by any insurer for the filing
of rates under s, 625.15(2) shall file with the esamissioner all
rates and supplementary rate information and all changes
and smendments thercol made by it for use in this siate
within 30 days after they become eflective.

(2) ConsoNT TO RATE. Upon written application of the
insured. stating the insured’s reasons therefor, filed with and
not disapproved by the commissioner within 10 days after
filing. a rate in cxcess of that provided by a (iling otherwise
applicable may be applied to uny specifie risk, The rate may
be disapproved without 3 hearing, subject to s, 601.62 (3). I
disapproved. the rate otherwise spplicable applies from the
efTective date of the policy. but the insurer may cancel the
policy proportionally on 10 days' notice 10 the policyholder,
If the nsurer does not cancel the policy the insurer shall
refund any excess premium from the effective date of the
policy. .

History: 1979 93, 177 1983 4, 36,

Lexislstive Coumell Mate, 197%  This amendmaent to sub. (1) legitimires a
pracice that is virrually unverwd lhmuﬁhwn the country. Aithough it way
not speeifiegily provided for in ch. 623, the Office of the Commissioner of In.
surance has assumed that ch. 635 intended (o continug 1t 3ng has acented and
handled ““cansent 1o rare”’ [ilings much ay tt did pnor (10 the ensccment of ¢h,
623 Adoption of the amendment makes i ¢iear that the depanment practce

1 appropnaste. |Bill 20-5]

625.14 Fllings open to Inspection. Each filing and any
supporting informauon filed under this chapter shail. as soon
13 filed. be open to public inspection at any reasonable time,
Copics may be obtained by any person on request and upon
payment of a reasonable charge therefor.

318t25...

RATE REGULATION
825.15 Delegation of rate making and rate flling obliga.
tlon, {1) RATE MAKING. An insurer may itself establish rates
and supplementary rate information for anv market segment
based on the factors in s. 625.12. or it may use rates and
supplementary rete information prepared by a rate service
organization, with average expense factors determined by the
rate service organization or with such meodification for its
own expense and Joss experience as the credibility of that
experience allows,

{2) RaTE FILING. An insurer may discharge its obligation
unders. 625.13 (1) by giving notice to the commussioner that
it uses rates and supplementary rate information prepared by
a designated rate service erganization. with such information
about modifications thaceof as is necessary fully to inform the
commissioner, The insurer's rates and suppiementary rate
information shall be those filed from time o time by the rate
service organization, including any amendments thersto as
filed, subjcct, however, to the modifications filed by the
insuree,

History:

628.21

1979¢. 1774 88,

62516 Maedicare supplement poiicy and medicare re-
placement policy loss ratios. The commissioner may by rule
establish reasonable minimum standards for 19ss ratios of
medicarc suppiement policics and medicare replacement poli.
ctes,  The standards shall be based on incurred claimsg
expenence ang carned premiums and be in accord with
aceepted actuanial panciples 5o that benelits will be reason-
able in relguion to the premiums ¢harged,
History: 1981 ¢. 82: 1935 a2, 29.

$25.21 Dealaylng eHect of rates, (1) Rute INSTITUTING
DELAYED EFFECT, If the commissioner (inds that competition
is Aol an efTective regulator of the rates charged or that a
substantial number ol companies are competng 1responst.
bly through the rates charged, or that there are widespread
violations of this chapter, in any kind or line of insurance or
subdivision thereof or in any rating class or rating territory.
he or she may promulgate a rule requinng thatin the kind or
line of insurance or subdivision thereof or rating class of
rating terntory comprehended by the finding any subsequent
changes in the rates or supplementary rate infermation be
(iled with the commissioner at least 1S days before thev
become effective. The commussioner may exiend the wailing
period for not to cxceed 15 additional days by wntten notice
10 the {iler before the first 15-day penod expires,

{(2) SuPPORTING DATA. By rule, the commissioner may
require the filing of supporting dats as to any or all kinds or
lines of insurance or subdivisions thereof or clusscs of risks or
combinations thercof us he decms necessary for the proper
functioning of the rate monitonng and regulating process,
The supporiing data shall include:

(a) The experience and judgment of the filer. and, to the
extent it wishes of the commissioner requires, of other
insurers or rate service organizations;

(b) lts interpretation of any statistical data relied upon,

{¢) Descriptions of the actuarial and siatistical methods
employed in setting the rates: and

(d) Any other relevant matters required by the
commissioner.

(3) ExPIRATION OF RULE. A rule promulgated under sub. (1)
shall expire no more than one year after issuc. The commise
sioner may renew it alter a hearing and appropnate findings
under sub, (1).

(4) SuPPORTING INFORMATION, Whenever 3 filing is not
accompanied by (he information the COMMISSIONER requires
under sub. (2), the commissionce may so inform the insyrer

Yo"t v,



FROM

2.23.1987

=]
~

12513 P.

Wiagomo A'S JOB 1 XAY{10.18) 17.OctadS 88:40 GTYLE SV (STYLEZNSTATIINATIL ) FILT BIITATINCNETLIINI018) 389 72

625.21 RATE REGULATION

and the filing shall be deemed to be made when the informa-

ton is furmshed.
History: 1979 ¢. 102,

82822 Disepproval of rates. (1) ORDER IN EVENT OF VIOLA-
TION. Il the commissioner finds after a hearing that a rate is
not in compliance with §. 625,11, the commissioner shall
order that its use be discontinued for any policy issued or
rencwed aller a date specified in the order.

(2) TiMiNnG OF OrDFR, The order under sub. (1) shall be
issucd within 30 davs after the close of the hearing or within
such reasonable time extension as the commissioner may fix.

(3) APPROVAL UF SUBSTITUTED RATE. Within one year after
the cffecuve date of an order under sub, (1), no rate promul-
gated to replace a disapproved ane mav be used until it has
been filed with the commissioner and not disapproved within
10 days thereafter,

(4) INTERIM RATES. Whenever an insurer has no legally
elTective rates as g result of the commissioner’s disapproval of
rates of other gct. the commissionar shall on request specify
interim rates for the insurer that are high enough to protect
the interests of all parties and may order that a specified
portion ~ the premiums be placed in an eserow account
approvad by the commissioner. When new rales become
lcgally effective, the commissioner shall order the escrowed
funds or any overcharge in the interim rates to be distnbuted
appropriately, except that refunds to polieyholders that are
tniling shall not be required.

Hidory: 1979¢ 1025 226160 (21), 1979 ¢, 110,

825.23 Special restirictions on Individual Insurers, The
commistioner may by arder require thal a particular ingyrer
file unv or all of its rates and supplementary rate information

15 dayvs prior to their etfcctive date, if and to the extent that he -

ot she finds. after a hearing, that the protection of the
interests of its insureds and the publi¢ in this state requires
¢loser supervision of its rates because of the insurer’s finan.
cial condition or rating practices. The commissioner may
extend the waiting pertod for any filing for not to excced 15
additional days by written notice to the insurer before the
first 15-day pertod expires. A filing not disapproved belore
the expiration of the waiting period shall be deemed to meet
the requirements of this chapter. subject to the possibility of
subsequent disapproval under s. §25.22,
Mistery:  19796.102

625.31 Operation and control of rale service organizs-
tlons, (1) License Rrovirrp, No ratc sefvice organization
shall provide uny service relating to the rates of any insurance
subjéct 1o this chapter, and no insurer shall utilize the services
of such organization for such purpeses unless the organiza.
tion has obtained & license under s, 625.32,

(2) AVAILABILITY OF SERVICES. No raie service organization
shall refuse to supply any services {or which it is licensed in
this state to any insurer authorized to do business in this state
and ofTering to pay the fair and usual compensation for the

serviges.

318r26
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625.32 Llcensing, (1) APPLICATION. A ratle service organi.
zatton applying for a license as required by s. 62531 shall
include with its application:

(a) A copy ol its constitution, charter, articles of organiza-
tion, agreement, association or incorporation, and a copy of
its bylaws, plan of operation and any other rules or regula.
tions governing the conduct of ils business:

(b) A list of its members and subsenbers:

(¢} The name and address of one or more residents of this
state upon whom notices. process alfecting it or orders of the
commisstoner mayv be served:

(d) A statement showing its technical qualifications for
scting in the capacity for which it seeks a license: and

{e) Any other relevant information and documents that the
commissioner may requira,

(2) CHANGE OF CIRCUMSTANCES. Every organization which
has gpplied for a license undér suo. (1) shail thereafier
promptly notify the commissioner of cvery matenal changein
the facts or in the documents on which its application was
based.

(3) GranTING OF Licensh. I the commissioner finds that
the applicant and the natural persons through whem it acts
sre competent, trustworthy, and tcchawcally qualified to
provide the services proposed. and that all requirements of
law are met. he or she shall issue a license specilving the
authonzed activity of the applicant. The commissioncr may
not issye a license if the proposed activity would tend to
create 4 monopoly or to lessen of destrov price competition.

(4) DuraTion. Licenses issued pursuant to this section
shall remain in elfect unul the hiceasee withdraws from the
state or until the license is suspended or revoked.

(5) AMENOMENTS TO CIONSTITUTION AND BYLAWS, Anv
amendment to a document Iiled under sub. (1) (3) shall be
filed at least JO days before it becomes eTective, Failurs to
comply with this subsection shail be a ground {or revocation
of the license granied under sud. (3).

Hitory: 1979 102,

§25.33 BRinding agreements by insurers. No insurer shall
assume any obligation to any persga other than a policy-
holder or other companies under common control to use or
adhere 1o certain rates or rules, and no other person shall
impose any penalty or other sdverse consequence for.failure
of an insurer 1o adhere {0 certain rates of rules,

§25.34 Recording and reporting of experience. The com.
missioner shall promulgate or approve reasonable rules,
including rules providing statistical plans. for use thercafter
by all insurers 1a the recording and reporting of loss und
expense experiance, in order that the capenence of such
insurers may be madc available to the commissioner. No
insurer shall be required Lo record or report its experience on
a classification basnis inconsisient with its own rating sysiem,
The commission¢er may designate one of MOfe f3LE service
organizations to assist the commissioner in gathering such
expenence and making compilations thereof. which shail be

made available 10 the pubtic.
flistory: 1979 ¢. 1024 236 (210
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Appendix 2

NEW YORK Flex-band Limits

Municipal liability

Public School liability

Child Care liability

Non-Profit Philanthropic and Civie
Activity liablility

Public Officials lliability

Non-Profit IRC s5501(c)(3)
Dirvectors and Officars

Other Nirectors and Officers liabillLy

Professional liability

Other Ercrors and Omlsgsion liability

Recreational liability

Other Owners, Landlords and Tenants

- liabilivcy

Other Manufacturers and Contractors
liability

Product liability

Completed Operations liability

.Yquor Law liability

Non-Livery Commercial Motor Vehicle
liability

CMP Combined Effeact

Business Owners Policies

Business Auto Policles

High Limits Excess Liability Renewal
Policies

‘a' Rated Renewal Policies

All Other liability
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+15%
+£15%

$10%

+15%
+13%

+10%
+20%
+20%
+20%
+15%

+15%

+15%
+207%
+20%
+15%

t]S%
+15%
+15%
115%

+30%
£30%
+20%
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TESTIMONY, SENATE BILL 52

MARCH 16, 1986
SUBMITTED BY BONNIE TIPPY, REPRESENTING THE ALLIANCE OF

AMERICAN INSURERS AND DEE ANN BERNHARD, REGIONAL MANAGER,
THE ALLIANCE OF AMERICAN INSURERS

The intent of this bill, and indeed of many of you, is to
somehow stop the insurance cycle which many believe is what
brought us to where we are today in terms of the
availability and the affordability of insurance.

What you keep hearing from the Montana Trial Lawyers, both
in this session and previously, is that the insurance cycle
is solely to blame for our problems, and that the tort
system has nothing to do with it at all.

This simply is not true. While the cycle can either mask or
worsen the effects of a tort system which is out of control,
it is true that insurance losses are driven by the long-term

effects of the tort system.

The New York Governor s Advisory Commission On Liability
Insurance recently issued Volume 2 of its report on the tort
and insurance systems. The commission concluded: "The Short
Term Swings and the prices charged for insurance are
controlled in substantial part by the business cycle, but
the bedrock trends in average underwriting costs around
which these cycles gyrate have little or nothing to do with
business cycle fluctuations."

The commission found a "surge" in the liability cost base in
recent years as prevailing concepts of tort liability have
been expanded. And there is ample documentation for these
conclusions. According to IS0, after adjusting for
inflation, the combined losses and expenses for all lines of
insurance increased between 1967 and 1984 almost two times,
or 96.4 percent. Commercial liability lines increased well
over two times at 131 per cent and general liability
including medical malpractice increased more than three
times, at 201 percent. The facts show that paid losses,
unaffected by reserving or expense loadings, have increased
far faster than the gross national product.

ety



There is no question that long-term premium increases
reflect much more than the normal insurance business cycle.
For decades, the insurance cycle has swung back and forth
around constantly increasing losses. Simply stated, these
losses are fueled by abuses of the tort system.

This bill attempts to save the insurance industry from
itself, but we must realize that many factors affect the
insurance cycle which absolutely no one has any control over
whatsoever. Those include interest rates, inflation,
taxation of captive insurers, the overall U.S. business
cycle, the value of our dollar relative to other world
currencies, the stock market and spiralling underwriting
losses. Of all of the factors which have controlled surplus
decline, the industry had some measure of control over only
one- -spiralling underwriting losses. The industry has had
little choice but to raise premium rates and withdraw from

bad lines of business.

So what the companies did that added to today’s problems was
lower their rates too much, it was cut-throat competition,
and the companies which attempted to stop the downward
spiral in rates found themselves with catastrophic losses of

market share.

This bill attempts to take care of this type of ruinous
competition. But what will it really do if you choose to
enact it? While chief supporters of this legislation claim
that it will control downward rates, what they really seek
to do is prevent rates from going higher, and this could
drastically affect market stability and insurance

availability.

Can this type of system work better than an open, free
competition market? We say no, it cannot. Insurance, most
particularly automobile insurance, is extremely market
sensitive. Under this legislation, any time rates went
under the band, a hearing would have to be held. Will this
serve to lower prices, or to encourage insurers to keep them
the same? 1Is it really in the best interest of Montana
consumers to enact artificial price controls, other than
allow a very competitive industry to compete fairly? We

don’t think so.



We believe that the Insurance Commissioner has enough
authority now to keep insurers in line. However, her office
has historically been underfunded, and she has been unable
to exercise that authority to the fullest extent. Perhaps
you could consider adequately funding her office to fully
implement her current authority for the next two years.
Then, in 1989, you can more fairly assess whether or not

that is enough.

It is true that there is a liability crisis, and it is also
understandable that you would want to balance tort reform
with some form of adequate regulation of insurance
companies. But to unfairly burden a highly competitive
industry which is also in great distress at this time will
only serve to make a bad situation worse. Help Commissioner
Bennett to do the job you have already given her to do. I
believe that you will find that with adeguate funding, she

can do it very well.

I urge that this committee act on this bill with a strong
"do not pass" recommendation.
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Flex-Rating Held
Doomed to Fmﬁ

By ALAN HERBERT
Joumnat of Commerce Statf
. NEW YORK —~ The flex-rating
system, a modified prior approval
plan to permit commercial insur-
ance rates to vary within set limits,
“cannot work,” Richard Stewart, a
former New York insurance superin-
tendent, told the Industry Confer-
ence presented by the Insurance

Services Office and the TInsurance

RSty

“The modern commercxal insur-
ance industry has too many pricing
points ever to control” and rates are
“far from the same as real market
prices,” gaid the chairman of Stew-
art Economics, a New York consult-
ing firm. There are too many vari-
ables, be said, including coverages,
deductibles, experience adjustments
and underwriting standards.

“During the last price war, insur-
ance company managements learned
that they could not control their own
prices with any precision,” he said.
“If management cannot control Its
own prices, then. . .no outside
agency possibly can.”

Mr. Stewart said flex-rating
might have worked about 40 years
ago, when book rates and market
prices were closer, variations were
limited and rating bureaus could
compel uniformity. “Flex-rating
lives in nostalgia even more than in
hope,” bhe said.

But if flex-rating is to be tried —
as it is already in several states —
the price is high, Mr. Stewart main-
tained

“The only chance for price regu-
lation to work is to kill price compe-
tition first, just in order to have
something to regulate.” The result:
“No debits or credits, no discretion
in the field, no surplus lines market,

STEWART Flex-rating systom ia
doomed to fail.

po risk management, and standard
prices, commissions, deduct-
ibles. . . ."” .

The least flexibility of price, ke
said, would be in special lines, those
with the worst cost problems. “In
just those areas, a price problem
translates most quickly into an
availability problem.”

Mr. Stewart said flex-rating
would not even work in very small
commercial lines “where the reac-
tion of customers to price rises has
been political rather than financial
(and) it would seem to answer an
immediate clamor to do something.”

Going back 40 years, he said,
“would be to deprive small business
of most of the advances in competi-
tion and sophistication made in com-
mercial insurance” since then. One
final cost of the “inevitably umsuc-
cessful experiment with flex-rating,”
be told the industry audience, is that
“it would come at a time when
prices are leveling off and startihg
to decline (which) would really mean
the effort to kill competition was
unnecessary.

“But it might be taken as evi-
dence it was working,” he added.
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HB 863 is a bill under which units of government would
receive a fair share of the net income from the play of
Video Poker machines and Keno machines.

In the 1985 session, the legislature legalized the play
of vVideo Poker for gambling purposes. Keno has been legal
for a much longer period of time. Video Poker is licensed
by the State of Montana. Keno machines are licensed only by
local governments where the machines are located.

The State of Montana charges and collects a license fee
of $1500 per machine for Video Poker. $1000 of this amount
goes to the local government where the machine is located.
$500 of the license fee is retained by the state. Before
the distribution of those license fees, the State of Montana
retains 5% for administration costs. So, in actuality, the
split has been made on the basis of $1425 per machine.
Local governments can also charge a local license fee of up
to $1000 per machine in addition to the $1000 they receive
from the state fee.

The bill I have for your consideration does some
different things. It reduces the state license fee of $1500
down to $500. Of this fee, it retains 9% for administering
the costs associated. The remainder will be sent to the
local government where the machine is located. Because many
places do not charge local license fees, this bill sets as a
maximum $500 any local government can charge per machine.

If we are going to have gambling in Montana, I think the

v’/)

i



lower fee would encourage many taverns with little patronage
to install machines. Local Government would be compensated
for the loss of the $500 state license money by the amend-
ment I am submitting with this bill. It gives 5% of the net
revenue of each machine to 1local government. From the
figures on the fiscal statement they would receive an
average of $800 from each machine resulting in an increase
of $300 per machine.

The bill further provides that 20% of the net from each
machine would be appropriated to the Montana University
system. The percentage system provides a fairer method of
charging for the operation of the machines.

The fiscal statement gives no data on Keno machines
because the State has not been involved in the licensing of
Keno. HB 863 provides for a $100 license fee on Keno. It
also provides the same split on the net proceeds of the
machines ~- 5% to local governments and 20% to the Universi-
ty system. $9 of the $100 license fee would be retained by
the State of Montana for enforcing this act.

When the Video Poker machine bill was passed, we
established very few rules for its operation. The law
prohibits anyone under the age of 18 from a play. Only
licensed taverns could have the machines. No other estab-
lishments are permitted so that taverns have become the sole
beneficiaries of the law. This is entirely different in

Nevada where service stations, small motels, grocery stores,



etc., as well as casinos have slot machines. Our present
law authorizes the taverns to retain up to 20% of the money
placed in the machines with a customer payback of 80%. That
too, is generous as compared to New TJTersey where casino type
operations are legal. In New Jersey, the owners must pay
back to the customer an average of at least 83%.

In doing some calculating with Montana's law, look at
what happens on just 3 plays on a video poker machine. You
play $1.00 and, on average, you get back 80 cents. Using
that 80 cents on the second play, you lose another 16 cents
so your dollar investment has shrunk to 64 cents. On the
third play, using the remaining 64 cents, the 20% take loses
you another 13 cents so in just three plays you are down to
51 cents. That's the way the law operates on average.

I invite you to look at the fiscal statement. The
statement was prepared without this amendment so the total
for the University System is the full 25% share instead of
the amendment's share of 5% for local government and 20% for
the university -- the same total of 25%. For the three
quarters of 1988 remaining after the effective date of the
bill, and the full year of 1989, there is projected a total
of $84,100,500 net from video poker. Adoption of this bill
would give the University System §16,820,100 and 1local
governments an extra $4,205,025. The tavern owners would

retain $63,075,373.



I realize I have taken quite a lot of time on this
bill. It is an important bill. It can dramatically help
the University System. Our colleges are hurting. You have
heard a lot about MSU's School of Architecture, U of M's
School of Pharmacy, etc. This money can help them. Besides
that it gives more to local governments. By adding in the
unknown income from Keno machines, this committee and this
legislature, can be of great help in critical areas. And,
there are many bucks left for the tavern owners -- three
times what the University System and local government will
receive,

I would like to present a close.
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Amend House Bill 863, Introduced Copy
Rep. Wallin

1. Title, line 9.

Following: "DISTRIBUTION"

Insert: "OF 80 PERCENT"

Following: "SYSTEM"

Insert: "AND THE BALANCE TO THE LICENSING CITY, TOWN, OR COUNTY"

2. Page 11, line 13.

Following: "contain"

Insert: "the name of the city, town, or county licensing the
video poker machines and"

3. Page 11, line 15.

Following: "(4)"

Insert: "(a)"

Strike: "The"

Insert: "Eighty percent of the"

4. Page 11.

Following: line 20

Insert: "(b) The remaining 20% of the tax collected under (3)
shall be remitted by the department to the licensing city,
town, or county for deposit in its general fund."

3/12/87
XT01l/wp/lee/amdhb863
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DATE 0

MONTANA A
MTAL _Tavern Association

2

STATE HEADQUARTERS/ 9 EDWARDS / HELENA, MONTANA 59601
P.O. BOX 851 / PHONE 442-5040

STATEMENT BY DONALD W. LARSON, LEGISLATIVE CHAIRMAN, MONTANA TAVERN
ASSOCIATION, BEFORE THE HOUSE BUSINESS § LABOR COMMITTEE IN SUPPORT
OF HOUSE BILL 832 (Monday - March 16, 1987):

FC e 858 L e e e

AN

The Montana Tavern Association’supports HB832 as introduced.

s

We believe it will make it possible for the smaller taverns to have

a poker machine, where they now might not have one because they

cannot afford the present fees. When poker machines were legalized,

there were fiscal projections made on 5,000 machines being licensed

in the state. That never materialized because the license fees are g
too high and they have to be paid up front; whereas, in Representative
Gould's bill, the license fees are lowered and the tax is paid only g
after it has been collected. With this bill, as introduced, there

is a more realistic chance of meeting the 5,000 machine projection

i
and return more money to state and local governments. %

I would 1like, however, to caution the Committee against killing

the goose that lays the golden egg, and to respectfully ask that you

don't cripple the one part of our business that is productive enough

to help subsidize our seriously deteriorated liquor operations. It

is certainly no secret that the sale of liquor has declined for numerous

reasons -- stricter DUI laws, changes in the public's drinking prefer-

ences, the economy in general. I happen to be one of the few lucky
ones in the business today. My business is paid for so I don't have

to meet the huge debt service most of our new operators...the young

people who have invested their futures in the business...are facing



for the next number of years. I can state without hesitation, however,
that even without debt service, I would have to terminate one or two
of my employees if I didn't have the machines. Last week the Senate
killed a bill that would have legalized the game of blackjack or 21

and provided some of our establishments with another source of revenue.
That's not possible now. - ... T wa'ﬁTL:‘ Love e N s .

It would be nice if just once we could be given a business status
that would entitle us to some tax breaks, like so many other industries
are getting or are having proposed, rather than always being selected
out to pick up the tab. We want you to understand that we'll do our
share, just as we've always done, but we simply can't afford to carry
any more of the load until we get back on our feet. Remember that
the statutes call for an 80% payout on poker machines so any tax...
the 7.5% in this bill...has to be paid by the licensee out of the

remaining 20%.

Maybe HB832 will give us the help we need and bring more money

into state and local government coffers. We hope it does.
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PROPOSED AMENDMENT TO
INTRODUCED (WHITE) COPY OF
HB 863
PRESENTED BY JACQUELINE N. TERRELL
ON BEHALF OF
BIG B BINGO, BILLINGS, MONTANA

Page 2, line 5
Following: "premises"

Insert: "or an establishment licensed under 23-5-421"
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WE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO.S
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING. -

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BAR
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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WE, THE UNDERSIGMED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS.)
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.

Name Address

} T / . / )
AL T aal C Z Wl R B n__ ('r
il (AP,
— /.7 - /’
— ’ —_—
/’4' -~ T b - :’ ,ﬁ"// ,’1_‘,)::‘2 /,///47;'(
- — . -
. - . ~ > —_— T i
’\\ 7 s ‘—/ . Sy - [ . »’,{{/CC/ ))”\{'
i , /,v . "
PP . i R T
tB) AN R S LAS) /”\ Aozt [Shoo

\:C/ I 'L Ju J""/ . \) /,2() /_)/)/U’:’ &/ d . /a({ﬂé(-

/V% [y S .////L/ N N é//’//'{/)( - /’

- oL i . T /-
.. / - e ;o 3 A s /'//
g e L AT e /._w Rase / L ALA
b i } / B
VAN EUNY e/ I(J . 2

A S

. 114,;> )

et T R So [Buc g wgdjﬁ/
/ , < eV
\./J/[Z‘LJMJ \/ %( (/QL FLCCT S , /DZQ 5 [ >/) k/ qu//r,g

{J [l ( N T o ,’ S | T
> ) A—
L/CL” [(’14}/' - ’Z // VAR s ;7 / bt ZH/_/L// 2
. .'L o , Ev ) ot ,/., / 3 ) g
://,/ :/V”"bi‘ / S A ./‘ /"/' A ‘l jf //C/\’,./ ,,'/,'/ ,/’ . A/,_/' ::,’11 i, ’. - /‘43 / /'t ‘ 7 "ﬁ/
o A e A o
/ ‘ ’ C - . // e .
1 ‘ —~ L //
e ) . /’ - [ 7 /
Ly K ' A - ST /" g ’/'f”/"(‘-'- { //; »¢/
/f? -2 «"'/, e K
JLO‘Z’: ( 4\! R Al S «2‘ / ,S / L/ v 5/71 L’L & 447 / 5 tL\- /v
e T T A e
ot e e L // ' S ,/Zéuzi.%z.v_‘//i}z e
g g 7 ,'
/ /{ o , ,/z // , oo S /
LT . ]
/ i ¢ oy
Ly e |
7 ’ e
L . Z s
2L Lo 2L ) o - / / e / ",/M'/ / /‘( /:1 ://’/1 -
4 - ~ — - } T2
X Aa s, 2 T 767%4 R ; s
T g / - =T/
. ya i
/eL 2L/ "[7/ / AV AS 1} / ¢




!,
A
~f

AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS
BILU WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES :
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARi .
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.

WE, THE UNDERSIGNED, ARE QPPOSED TO HOUSE BILL #8632 WHICH LIMITS THE PLAYING OF KENO g
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WE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO

AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE QF THIS
BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS.)
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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YIE, THE UNDERSIGMED, ARE OPPOSED 7O HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.
WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES

NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS

WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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WE, THE UNDERSIGMED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS

BILU WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS.)
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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WE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #B863 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AMD WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BAR

WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US. A
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WE, THE UNDERSIGMED, ARE OPPOSED TO HOUSE BILL #8623 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSQ SELL LIQUOR. THE PASSAGE OF THIS

BILUL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS.)

WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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WE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.
WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES

NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARQé

WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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YWE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENQ
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUQR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES

NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE.

(THIS IS NOT THE CASE IN MANY. BARS.)

WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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WE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #8623 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS
BILU WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.
WE PLAY KENQ IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BAR. .
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US. ~
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W&, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #8632 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS.)
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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WE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUQOR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONQOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS

WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US. ‘ﬁ
l
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WE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #8632 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE QF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS.)
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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WE, THE UNDERSIGNMED, ARE OPPOSED TO HOUSE BILL #8632 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS
BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.
WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US. -
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WE, THE UNDERSIGNED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE OF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.

WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES
NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BARS.)
WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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V)Dé’ifg ?‘7%5/ (20 M.gL

fok 3 gL T

A 7 . e O
p
4 e

L e S 7
AW L LA o COL AL
~ P 7
- - s S,




7

WE, THE UNDERSIGMED, ARE OPPOSED TO HOUSE BILL #863 WHICH LIMITS THE PLAYING OF KENO
AND POKER MACHINES TO ESTABLISHMENTS WHICH ALSO SELL LIQUOR. THE PASSAGE QF THIS

BILL WOULD GIVE BARS A MONOPOLY ON KENO PLAYING.
WE PLAY KENO IN A BINGO PARLOR WHICH DOES NOT SERVE ALCHOLIC BEVERAGES, AND WHICH DOES

NOT ALLOW PATRONAGE OF ANYONE UNDER 18 YEARS OF AGE. (THIS IS NOT THE CASE IN MANY BAR%:

WE WOULD NOT LIKE TO HAVE THAT PRIVILEGE TAKEN FROM US.
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ONE APPROACH TO DISCOVERY e N 7L

State laws regulating railroads have been steadily eroded and
pre-empted by federal laws, rules and regulations. It is the
purpose of this paper to explore an avenue still available to
the state to gain information about some railroad activities
which could impact the state's industry and economy -- whether
favorably or adversely.

Until yesterday (March 12, 1987), rumors circulated daily about
the imminent sale of Burlington Northern Railroad Co. lines known
as the "southern route" extending from Laurel, MT to Séﬁdpoint,
ID. State officials and the public generally expressed concern
about the terms and operating conditions of such a sale. Those
concerns still exist and have become exacerbated due to the lack
of specific information about the sale. Because of the
pre-emption of state authority by federal laws, the legal right
of the state to be informed of the terms of the éale has been
questioned.

If a sale of the southern line resulted in diminished,
terminated or abandoned rail services, the economic impact upon
Montana's economy could be severe and permanent. Conversely, if
such a sale resulted in truly competitive rail services in
Montana, the economic benefits would be predictably

substantial. For these reasons alone, there is a compelling
public interest in the disclosure of the terms of sale and

operation of the southern route.



1.
Because of the Staggers Act, the 4 Rs Act and ICC
interpretations, rules and reguiatlons, an action to enjoin any
activities of BN are almost automatically transferred to ICC
jurisdiction -- resulting in a slow and prolonged procedure. An
injunction action would not appear to fetch a speedy disclosure
of the terms of a sale.
An action based upon the land grant theory or the bond theory
would also take a long time to proceed through court.
It is the purpose of this paper to explore the possibility of
forcing disclosure with a writ of mandate and/or a writ of
prohibition. «
A writ of mandate may be issued to a corporation by the Montana

Supreme Court or any district court "to compel the performance

of an act which the law specifically enjoins as a duty.'" The

writ must issue ''where there is not a plain, speedy and adequate
remedy in the ordinary course of law."
The key words here are "which the law specifically enjoins as a
duty."

II.
IF H.B. 861 PASSES:
This statute would provide solid ground upon which to bring a
petition for an writ of mandate to require BN to disclose the
terms of any sale and operating contract or other lease or
mortgage of a line of railroad.

III.



IF H.B, 861 FATLS:

There seems to be a very convincing argument that the state has
standing to bring an action for a writ of mandate even without a
specific law such as that provided by H.B. 861 based upon long
established theories of public policies based upon public
interests and rights.

1. BN is a quasi-public corporation. It is a private
corporation which has accepted from the state of Montana a
franchise to operate a railroad. Montana's 1889 Constitution,
under which BN operated until 1972, stated that "(A)1ll railroads
shall be public highways. . .and all railroad. . .companies shall
be common carriers and subject to legislative control." Art. XV,
Sec. 5. We know that federal laws have pre-empted much of
Montana's original jurisdiction and control, but I know of no
federal law which would change this basic classification that a
railroad is a quasi-public corporation. It was the intent of the
1972 Constitutional Convention to carry forward the language
contained in Section 5, and although the languagé itself it not
found in our new constitution, the provisions of sections 1 and 2
of Art. XIII of the 1972 Constitution were intended to
provide sufficient guarantees.

2. Corporations by law have the power to contract, but it
is well established that when a quasi-public corporation is
involved, the freedom to contract is more limited. This results
from its duty to the public; a duty which is paramount to

private interests,



"Thus, a quasi-public corporation, such as a railroad or
cannl company, or waterworks or gaslight company, which is
given the ower of eminent domain or other special
privilege Fsuch as operating on public lands granted to
it] in return for the benefit which is to accrue to the
public, and which for this reason owes special duties to
the public, cannot enter into any contract. . .which will
render it wholly or partially unable to perform such
duties." Fletcher Cyclopedia Corporations, Vol. 6, Sec.
2578. (material in brackets added

Any such contract is void as being contrary to public policy.
Mr. Justice Miller of the U.S. Supreme Court stated in Thomas v.

West Jersey R. Co., 101 U.S., 71:
"The principle is that where a corporation, like a railroad
company, has granted to it by charter a franchise intended
in large measure to be exercised for the public good, the
due performance of those functions being the consideration
for the public grant, any contract which disables the
corporation from performing those functions, which
undertakes, without the consent of the state, to transfer
to others the rights and powers conferred by the charter,
and to relieve the grantees of the burden which it imposes,
is a violation of the contract with the state, and is void
as against public policy."
This law has been stated many times both before and after the
Thomas Case. It is hardly necessary to say that a railroad
company has no more right to enter into an illegal contract than
any other corporation or person. The term "illegal' as used in
this context means a contract forbidden by a general rule of law
-- such as that above-stated. A contract against public policy
is "illegal" and may be struck down in a court of law.
3. If the railroad seller and buyer refuse to disclose the
terms of a sale and operating agreement to the state, no
determination can be made in a timely manner as to whether the

contract is hostile to the public interest.

A writ of mandate for disclosure of the terms of the sale



contract would be brought upon these grounds -- the state and the
public have a compelling right to know the sale terms and the
impact they will have, and a quasi-public corporation has the
duty and obligation to disclose the terms of sale of its public
services. This is particularly persuasive since ICC procedures
may not make these documents available for inspection.

The writ of mandate is not aimed at preventing the contract or
the sale. It is intended to force disclosure only, for the

purposes of measuring its impact upon public policy.
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Art. XV, §4 CONSTITUTION OF MONTANA
of this constitution, or which may be hereafter incorporated, whenever
in its opinion it may be injurious to the citizens of the state.

References

Cited or applied in Lewis v, Northern
Pacific Ry. Cu., 236 M 207, 219, 92 P 469;
Barth v, Pock, 51 M 418, 424, 165 P 282,

18 C.J.8. Carporntionn § 80.

13 Am. Jur. 229, Corporations, §§ 86 et
seq.

Reinstatement of repealed, forfeited, ex-
pired or suspemded corporate charter as
validating acts in interim. 13 ALR 2d
12200

Collateral References
CorporationaC=38, 41.

Sce. 4. The legislative assembly shall provide by law that in all elee-
tions for directors or trustees of incorporated companies. every stock-
holder shall have the right to vote in person or by proxy the number of
shares of stoek owned by him for as many persons as there are directors
or trustees to be elected, or to cumulate said shares, and give one candidate
8s many votes as the number of directors multiplied by the number of his
shares of stoclk shall equal, or to distribute them, on the sawme principle,
among as many candidates as he shall think fit, and such directors or

trustees shall not be elected in any other manner.

Operation and Effect

Inasmuch as corporations are the crea-
tures of statute, it is within the power of
the legisluture to adopt either the share
of stock or the individual owming stock
as the unit of voting power, unless re-
strained by the constitution. The only con-
stitutional provision upon the subject is
found in this section, which establishes
the share of stock as the unit of voting
power in the election of trustees or dirce:
tors of such corporations. Since this re-
atriction is limited to a single purpose, the
legislature is left frce to establish either
the share or the individual as the unit for
any purpose other than the election of
trustees or directors. Smith v. Iron Moun-
tain Tunnel Co., 46 M 13, 15, 125 P 649.

Refers Exclusively to Domestic Corpora-
tions

Held, that section 4, article XV of the
state constitution, declaring that every
stockholder shall have the right to vote

i

:

2

-

[ et

o

1

:

his shares at elcctions for directors, referi

exclusively to domestic corporations. Allen
v. Montana Refining Co., 71 M 105, 119,
227 P 582,

Collateral References

Corporations&=197-199, 283.
18 C.J.S. Corporations §§ 547 et seq., 720.
13 Am. Jur. 527, Corporations, § 487.

See. 5. All railroads shall be public highways, and all railroad, trans-

portation and express companies shall be common carriers and subject
to legislative control, and the legislative assembly shall have the power
to regulate and control by law the rates of charges for the transportation
of passengers and freight by such companies as common carriers from
one point to another in the state. Any association or corporation, organized
for the purpose, shall have the right to construct and operate a -iilroad
between any designated points within this state and to connect at the
state line with railroads of other states and territories. Every railroad
company shall have the right with its road to intersect, connect with,
or cross any other railroad.

Operation and Effect

Under this section and section 7 of this
article, a railroad, though built by a pri.
vate corporation, and with its main line
and spurs running convenient to private
mines and ore houses, is none the less a

public use, and may exercise the right of
eminent domain. Butte, Anaconda & Pa-
cific Ry. Co. v, Montana Union Ry. C0,
16 M oO4 525, 41 P 232,

As one of the means of fostering and
encouraging the development of the statc”

286
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CONSTITUTION

minceral resources in every reasonable way,
the constitution hus deejared that all rail-
roads shail be publie highwavs, and all
railrond compames shall be publiec carriers,
Kipp v. Davis-Daly Copper Co., 41 M 509,
510, 110 P 237,

Roferences

Cited or applicd in Stuto ex rel. Nolan
v. Railway Companivs, 21 M 281, 250, 53
P 623; John v. Northern Pacifie Ry. Co,,
42 M 18, 36, 111 P 632: City of Helenn
v. Helena Light & Ry. Co., 63 M 108, 119,
207 P 337; Hecknaman v, Northern Pacifie
Ry. Co., 93 M 363, 377, 20 P 24 258;
Cashin v. Northern Pacific Ry. Co., 96 M
92, 103 ct seq., 28 P 24 862,

See. 6.

OF MONTANA Art. XV, 87

Collateral Refercnces

CarrieraC=1 et seqg.; RatlrondsC=4-6, 44
1.

13 LS Carriers $86, 7, 15 ot veq.s 74
LS, Railrondy 88§ 5, 28, 4506,

44 Am. Jur, 500510, Railroads, §§ 278
HALR

oy

Persons engaped in business of renting
motor vehicles without drivers (drive-it-
yourself systems) an subjecet to repgulations
uy carrier. 7 ALR 2d 463,

Right of public utility to discontinue
line or branch on ground that it is un-
profitable. 10 ALR &d 1121

Carrier’s certifieate of convenience and
necessity, franchise, or permit as subject
to transfer or encumbrance. 15 ALR 2d
883.

No railroad corporation, express or other transportation com-

pany, or the lessees or managers thereof, shall consolidate its stock, prop-
erty or franchises, with any other railroad corporation, express or other
transportation company, owning or having under its control a parallel or
competing line; neither shall it in any manner unite its business or earn-
ings with the business or earnings of any other railroad corporation; nor
shall any officer of such railroad, express or other transportation company
act as an officer of any other railroad, express, or other transportation
company owning or having control of a parallel or competing line.

Operation and Effect between certain points along the line of

One railroad company can lease its road
to a parailel and competing road for a
term of ten years, and such a lease is not
a consolidation of the two roads. State
ex rel. Nolan v, Railway Companies, 21 M
221, 234, 53 P 623.

Id. When two railroad companies bave
but one common terminus, and are brought
into competition between common terminal
points by traffic arrangements with other

the railway as a substitute for rail service,
held not an evasion of the provision of this
section of the constitution, prohibiting con-
solidation of parullel or competing railway
or transportation companies. Fulmer v.
Board of Railroad Commrs., 96 M 22, 28,
28 P 2d 849,

References
Cited or applied in MacGinnis v. Boston

roads, they are competing roads within the
meaning of this section.

Granting of a certificate of necessity
and convenience of the board of railroad
commissioners to a motor-truck company,
a subsidiary of and entirely owned by a
railway company, permitting it to operate

& M. C, C. & 8. M. Co,, 29 M 428, 453,
75 P 89.
Collateral References

Carricrs€>17; Railroadsé&>17, 141.
13 C.J.S. Carriers §15; 74 C.J.S. Rail-
roads §§ 15, 235.

See. 7. All individuals, associations, and corporatious shall have equal
rights to have persons or property transported on and over any railroad,
transportation or express route in this stute. No discrimination in charges
or facilities for transportation of freight or passengers of the same class
shall be made by any railroad. or transportation, or express company,
between persons or places within this state; but excursion or commuta-
tion tickets may be issued and sold at special rates, provided such rates
are the same to all persons. No railroad or transportation, or express
company shall be allowed to charge, colleet, or receive, under penalties
which the legist tive assembly shall preseribe, any greater charge or toll
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for the transportation of freight or passenzers to any place or station ugv
its route or line, than it charezes for the trausportation of the sanme elt
of freight or passengers to any more distant place or station upon it

route or line within this state.

No railroad. express, or transportation ¢

pany, nor any lessee, manawer, or other emplovee thervof, shall give
preference to any individual, assoeiation or corporation. in furnishine eur.
or motive power, or for the transportation of money or other exproess mith

Operation and Effect

A railrond company may not grant to
onc person the exclusive right to the use
of a portion of its dcpot platform to de-
liver passengers departing, and to reeeive
and solicit the patronage of incoming pay-
scngers, to the exclusion of all other per-
sons from the exercise of such rights, as
such grant is against public policy and
contrary to the provisions of this section.
Montana Union Ry. Co. v. Langlois, 9 M
410, 432, 24 P 209.

This provision, when considered in con-
nection with section § of this article,
demonstrates that the constitution, in its
letter, its spirit, and its policy as well,
classes all railroads, with their feeders, as
public highways, subject to use by the
public of right, amenable to the laws gov-
erning common carriers forever forbidding
all obnoxious favoritisms between any who
desire to use such highways. This stable
written policy is doubtless the outgrowth
of pernicious systems of discrimination and
preferences which railroad corporations
may bave indulged in throughout the land
where their powers are unrestrained by
constitution or other restriction. Bautte,
Anaconda & Pacific Ry. Co. v. Montana
Union Ry. Co.,, 16 M 504, 526, 41 P 232;
John v. "Northern Pacific Bv. Co., 42 M
18, 36, 111 P 632.

This section and the cases of Rose v.
Northern Pacific Ry. Co., 35 M 70, 88
P 767 and Brian v. Oregon Short Line R.
R. Co., 40 M 109, 105 P 489, recognize the
distinction between a ticket sold at the
regular fare and one sold at a reduced fare
or special price. Miley v. Northern Pacific
Ry. Co., 41 M 51, 55, 108 P 5.

As one of the means of fostering and
encouraging the development of the state’s
mineral resources in every reasonable way,
the constitution has declared that all per-
sons shall have equal right to have persons

or property transported on and over a\
railroad. Kipp v. Davis. Daly Cupper

41 M 500, 510, 110 P 227,

In view of this seetion, providing
ull individuals shall have equal right:
be transported over any railroad in
state, provided that exeursion or comun
tion tickets may be issued and sold at
special rates, section 72-615, malking it
Luiwrul for any common carricr to ¢l
any person for any ticket a greater
than is eharged for a similar ticket of
same class, and section 94-35-252, mrakin.:
every railroad corporation which f£ailsgg
observe any of the duties prescribed iy
law in reference to railroads subject tillz
fipe, ete., the giving of all free passes, witl
certain exceptions recognized by law, i-
prohibited, so that the carriage of a rug
senger by a railroad company on ¢ .
issued without compensation to th Nl
ploree of another railrond company whiv!
issued similar free passes for use by thx
former companv s emplorees is 111czal
hence a provision therein exempting
carrier from liability for injuries cau
by its negligence was a spullity. John v,
Northern Pacific Ry. Co, 42 M 18, 36.

111 P 632,
Id. It is not permitted to a rnilrgl

company arbitrarily to classify the patr

of its road. Even the legislative asserably.
in making classifications for taxation an
license purposes, must excrcise a :mm%

able discretion in so doing.

References
Doney v. Northern Pacific Ry. Co.
al,, 60 Y4 209, 226, 199 P 432.

Collateral References

CarriersC=13, 198-200.
13 C.J.8. Carriers § 348 et seq.

Deviation hy carrier in transportation?’
property. 33 ALR 24 145.

t

Sec. 8. No railroad, express, or other transportation company, in exg
ence at the time of the adoption of this constitution, shall have the ben

of any future legislation, without first filing in the office of the seerctary of
state an acceptance of the provisions of this constitution in binding Eqr%,

Collateral References

Carriers€=5.
13 C.J.S. Carriers § 19.
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Robert H. Claytor, a retired chairman and chief executive
officer of MNMorfolk Southern Corp. was interviewed by the
Washington Fost. Claytor said he felt there was great
cpportunity concerning trucking markets. He went on to say
that, "we can not only beat the motor carriers as far as
their rates are concerned, we can beat them for service." "We

t

fis for managements claims saying., they need to sell the line
to meet trucking competition. In many instances the raillroads
arg responding to trucking competition by buying up the
competition.

The nation®s largest non—union trucking company is owned by
the Union Facitic, and it 13 no big secret that the B.N.
operates their own trucking company, "Burlington Northern
Motor Carriers.”

Since the deregulation ot piggyback traftic early in 1981,
Burlington MNorthern®s intermodal business has been on a
continuous and rapid growth curve.

Starting with a volume of 200,000 trailers and containers in
1980, BM s IM traffic soared to 958,000 uints in 198% and was
expected to sxceed 700,000 in 17986. In the first four months
of 1986, volume was up 4174 over 1985,

At the same time, BM also abandoned the traditional railroad

posture of hostility to the motor carriers: instead it has
sought to develop partnership relations with them.

SEteont's  Ftom Silri fal/roads

Slow, 2%



~.

T

transportation

TESTIMONY BEFORE THE MONTANA STATE HOUSE OF REPRESENTATIVES
BUSINESS COMMITTEE
MARCH 16, 1987
SUBJECT: HB 861

Mr. Chairman and Members of the Committee,

My name is Gary Blakely, I am Local Chairman and Secretary - Treasurer of United
Transportation Union Local 685 in Livingston. Thank you for allowing me to testify
in favor of House Bill 86l1. We veiw the propcsed sale of the Southern Line as a
Union Busting tactic of Burlington Northern. Mr. Darius Gaskins, BN president,
stated during his visit to Montana last week that local entrepreneurs can't make
short 1lines successful financially if they are forced to assume BN's labor
contracts. Yet the BN is making a very handsome profit from their railroad. How
can a short line provide cheaper service , even with cutrate employees, when it
will be sarting out in debt. I have copies of a publication named "STRAIGHT TRACK"
put out by an orginization called Intercraft Association of Minnesota. They do
research and information gathering for the railrcad unions. I ask that the members
of the committee take the time to read at least the cover story on BN profits. It
tells quite a different story than the one t"c BN tells.

I also have a July 18, 1968 Park County News in which Louis W. Menk, President of
the Northern Pacific stated "competition from highways, airlines and barges, all
subsidized by the federal government, made consoidation and modernization an
absclute must for railroads for survival." "Mergers of railrcads are an economic
eventuality and absolute necessity." In a speech given by Darius Gaskins to the
Western Fuels Association in July 1986 he states, "Competition from the trucking
industry and among railroads themselves has caused BN to look at ways to cut the
cost of doing business. The company will let more employees go and will sell parts
cf its business to third parties who can perform those services less expensively."
This is almost twenty years later and the railrocads haven't changed their tune on
survival. Not one word, this despite an increase of profits from $113.5 million in
1978 to $551.3 million in 1984. It is almost as if they are saying the merger was
an unsuccessful success.

Mr. Gaskins stated that the BN had to negotiate concessions from the work force.
I called our General Chairman, Don Wegler in St. Paul, and he said the BN has not
offered up any proposals and that Mr. Gaskins would probably do better if he would
guit negotiating with the newspapers and the legislature and tried it out with the
unions.

Page 1 of 2
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The BN doesn't take advantage of the concessions they have now. I have here a
letter sent to the company by my predecessor, Rep. Robert H. Raney, asking the
company to sit down and negotiate a short crew agreement. This would cut the size
of the crews from four to three. A 25% savings in labor to the company. This
letter was sent October 20, 1986, before there was even a rumor of a sale, and to
this date we have not had a formal reply on the request. We believe twenty years
of crying wolf is enough. Lets stop it here and now. Thank you.

Page 2 of 2
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EXHIBIT____

- A . - ” vrl R
DATE_ |
MONTANA CONSUMER COUNSEL HB\‘»\L’J\_‘
34 W. SIXTH AVENUE -
HELENA, MONTANA 59620
,x\
= STATE OF MONTANA
- / JAMES C. PAINE LEGISLATIVE CONSUMER COMMITTEE
CONSUMER COUNSEL SEN CHET BLAYLOCK
TELEPHONE (406) 444.2771 SEN. STAN STEPHENS

REP. JOE QUILICI
REP. EARL LORY

March 20, 1987

TO: Subcommittee on House Bill 861 - Business and Labor
Rep. Bruce Simon, Chairman

FROM: James C. Paine, Montana Consumer Counsel

RE: Comments on House Bill 861

The Montana Consumer Counsel supports this bill out of a
concern for shippers and receivers on the purchased line. 1In the
case of BN's Sandpoint to Laurel line, there are approximately 50
shippers and receivers on said line.

The Montana Consumer Counsel stressed inclusion of the
severability clause 1in this bill because we recognize the
legitimate question regarding the constitutionality of that
portion of the bill requiring purchasers to assume existing labor
contracts.

The Montana Consumer Counsel 1is not convinced that the
disclosure provisions, however, run afoul of the Constitution.

Chamber of Commerce witness, Steve Brown, emphasized a
District Court Opinion lost by the State Auditor's Office and
currently on appeal to the Supreme Court. That decision held
that no corporation or public office can claim a right of privacy
on behalf of an individual.

The Montana Consumer Counsel, rather than relying on a
District Court opinion, would rather rely on the Supreme Court's
holding in Mountain States Telephone & Telegraph Co. v. Dept. of
Public Service Regqulation, 634 P.2d 181 (1981). The Court
stated:
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"(4) We 1incline to agree with the District
Court that the PSC would probably have
applied equally the 'right to know'

constitutional provision and required
disclosure whether it had before it an
individual or a corporation. Nevertheless,

we put this possible corporate classification
to rest, as an unequal application of the
right to know provision, by stating that the
demands of individual privacy of a
corporation as well as of a person might
clearly exceed the merits of public
disclosure, and thus come within the
exception of the right to know provision.

We are reinforced in this conclusion by
Mont. Const., Art. II, Sec. 10, which states:
'"The right of individual privacy is essential
to the well-being of a free society and shall
not be infringed without the showing of a
compelling state interest.'" (Ibid. at 188)

The question is, once information of a proprietary nature is
submitted to the Attorney General, PSC, Department of Commerce or
the Montana Consumer Counsel, can those agencies withhold
disclosure of same to the public? The Montana Consumer Counsel
submits that currently, there exists sound legal reasoning that
concludes, yes, it could be withheld, if the individual privacy
of a corporation outweighs the merits of public disclosure.

The Montana Consumer Counsel submits that providing this
information would assist the agencies in determining the adverse
consegquences, if any there be, on the remaining
shippers/receivers. While under an obligation to not divulge
such information, the knowledge of same could be very valuable in
the discovery phase of any resulting litigation, e.g., efforts to
enjoin the sale or complaints regarding the discriminatory nature
of rates or in the providing of service.

For these reasons, the Montana Consumer Counsel supports the
concepts embodied in House Bill 861.
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The Honorable Les Kitselman, Chairman
Business and Labor Committee

Montana House of Representatives
Capitol Station

Helena, Montana 59620

Dear Representative Kitselman:

| write to reaffirm the comments | made at the hearing this morning.
As | told you and your committee, | am the Regional Vice President of
the Burlington Northern Railroad and | am headquartered in Seattle.

! came to Helena to speak in opposition to HB 861, with most of my
remarks directed toward Section 4 which would require that the new
rallroad operator take on the labor contracts of the previous owner.
This bill, if passed, will have the effect of insuring that numerous
railroad lines in the State of Montana will be abandoned at an accel-
erated rate, Contrary to what some people may say, HB 861 will not
forstall line abandonments. In actual fact, this bill will return us to a
program of having no alternative but abandonment. let me say this as
clearly as possible: HB 861 imperils service on all low volume rail in
Montana by preciuding the most viable option,

| became Regional Vice President in Seattle on January 1, 1983, From
that date until July 1, 1986 (a period of three and one-half years)
BNRR effected the abandonment of 573 miles of railroad on the region.
Those were 573 miles of railroad that the Burlington Northern was
simply unable to profitably operate. Al the rail and ties have been
picked up and the railroad no longer runs through the communities

along those 573 miles.

| gave you the miles of abandonment ending in July of last year. Why?
Because our abandonment program on this region has, for all practical
purposes, stopped since that time. Our strategy has changed (as well
as rules and regulations governing rail operations) to allow new
operators to purchase and operate rail lines in a more economically
efficient manner than the Burlington Northern can.

Our biggest expense is labor and, on this region, it approaches 55% of
total costs. The average hourly wage for a Burlington Northern
employee in 1986 (including fringe benefits) was $26.41! $26,41 per
hour. What chance of success would a new operator have if he had to
take on the existing labor costs. The marketplace should dictate labor

costs,
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During the 3rd and 4th quarter of 1986, Burlington Northern sold two
segments on the region to shortline operators, one In Montana and one
in central Washington, Both lines had a recent history of an eroding
traffic base and under the old rules, at some point in time, would have
been considered for abandonment, It would have been inevitable!

How are they doing today as the first quarter of 1987 comes to a close?
| am happy to report that both are healthy and doing well. The
Washington Central has increased the traffic by 15% already. John
Green told your committee this morning of the increased efficiency and
higher traffic volumes on Montana Western. In many cases local opera-
tors, closer to the work and the shippers, can do a better job of

serving rail customers!

Since the Staggers Act of 1980, some 133 new shortlines have come into
being. This is not a Montana phenomena and it is not a BN program.
It is clearly an industry trend and today there are nearly 400

shortlines in the United States.

HB 861 gives the Montana Legislature an important choice: (1) Pass
the bill and eliminate the possibilities for future successful short line
operations in Montana and return to a program of line abandonments, or
(2) Defeat the proposal and give the signal that Montana understands
the Importance of maintaining economical, efficient rail service through
an entrepreneurial approach that is proving successful all across the

Unijted States,
[ urge you to NOT PASS HB 861.

Sincerely,

A 4. Fhames

W. W. Francis
Regional Vice President

wwf/g3171
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Testimony on House Bill 861

Members of the committee, I am Mike Strawbridge, Vice
President and General Manager for Ideal Basic Industries’
Montana Division at Trident, Montana. I am here to speak in
opposition to House Bill 861. Ideal employs over 100 people
in the Montana Division. Besides shipping by truck, Ideal
annuvally ships an average o# 2000 rail cars of bulk cement to -
customerg in Montana, surrounding states, and Canada.
Additionally, Ideal receives 500 rail cars of coal each year
needed to fuel the cement kiln. Without adequate rail
service, Ideal would not be able to maintain a viable
business in this state

I have personally dealt with six different railroad
companies across the country and unconditionally must express
that the Burlington Northern is one of the best, if not the
best, railroad company to deal with. Without their service,
we could not cost effectively receive fuel for our production
needs or ship our cement to out of state customers.

For clarification, Ideal as a company nor I as an
individual, have any financial stake in the Burlington
Northern. The relationship is purely one business depending
on another.

It should come as no surprise to anyone that the
Burlington Northern is attempting to sell their Montana rail

lines. The laws of this state place many restrictions on the



BN, not found in other states, which hamper their ability to
operate cost effectively. Now that the BN wants to remove
itself from the oppression of state regulations, the state is
attempting to stop the sale.

It should be interesting to compare the voting records
of legislators to see which individuals voted against the BN
on the rail road agent and caboose bills and which ones are
now supporting the bill to prevent the BN from releasing
itself from the non—-productive effects of state regulations.

The BN has attempted to keep up with all the
unproductive demands of state government. When the caboose
bill came up for a vote in the Senate, one senator who voted
no stated that "I voted no because nobody likes the BN. "

Is it really that hard to understand why the BN is selling
their rail line with this type of attitude from many state
government officials?

Another example is the concrete cross—tie plant
proposal. Sincere attempts were made by Ideal and other
companies to attract the plant and its 250 associated jobs to
Montana. Lack of trust with the State government gave cross-—
tie revenues to Spokane, Washington.

I urge you to stop the constant assault on the

Burlington Northern and vote against House Bill 861.

Thank you.
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March 23, 1987

The Honorable Bruce Simon
State Representative
Capitol Station

Helena, MT 59620

Re: HB 86l
Dear Rep. Simon:

On behalf of the Montana Chamber of Commerce, I take this
opportunity to outline the public policy and legal reasons why
HB 861 should not be enacted.

The definition of "buyer" (section 1(1l)) is ambiguous and
not all inclusive. It currently includes a person,
corporation, association or business entity. The term
"association" is specifically defined in other sections of the
Montana Code Annotated but not in HB 861 (e.g., sections
33-10-102, 33-10-202, 35-17-103 and 85-6-109). Likewise,
"person" is not specifically defined and appears to be confined
to individuals. The definition of "buyer" does not cover all
potential buyers such as a political subdivision of the state
of Montana or a labor organization.

The definition of "transaction" (section 1(4)) covers any
"line of railroad", regardless of how small or isolated. It
appears to cover even a minor spur or siding serving a small
business or community. Such a definition is unduly broad.

The <codification instruction 1in HB 861 is also very

troublesome. Section 6 directs that the bill be codified in
Title 69, Chapter 14, which is a section of state law currently
administered by the Public Service Commission. Section

69-14-114, MCA, gives the PSC broad investigation powers. By
codifying #HB 861 in Title 69, Chapter 14, is it the intention
of the Legislature to give the Public Service Commission
authority to exercise its investigation and subpoena powers if
the PSC 1is not satisfied with the responses to questions
provided under Section 2? Are the buyer and seller also subject
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to the PSC's enforcement and penalty powers under Chapter 69,
Title 147

Section 3(2) requires, among other things, a "financial
disclosure of the buyer". The bill does not define "financial
disclosure" and the term is not defined anywhere else in the
Montana Code Annotated. The purchaser of a railrocad line 1is
faced with an unlimited 1inquiry 1into his finances, no matter
how irrelevant the inquiry may be.

Section 3(3) contains a confidentiality provision. In
light of the most recent district court decision on this issue,
this provision provides small comfort. In the case of Belth v.
Bennett, BDV-85-733, First Judicial District, Judge Gordon
Bennett held that only individuals, and not corporations, are
authorized to «claim that certain documents are private and
entitled to confidentiality under Article II, Section 9 of the
Montana Constitution. While the Montana Supreme Court earlier
held that <corporations may make some claim of privacy when
trade secrets are involved (Mountain States T. & T. V

Department of Public Service Regulation, Mont. , 634
P.2d 181, 38 st. Rep. 1479 (1981)), there is no assurance that
the Court would likewise find the confidentiality provision in
HB 861 constitutional. The open-ended right of inquiry under
the bill and the past rulings of the Attorney General liberally
interpreting the public's right to know under Article 1II,
Section 9 of the Montana Constituion also raise serious
guestions about the assurances of confidentiality in the bill.

Section 4 of HB 861l is an impermissible attempt to impair
the right of a willing buyer and seller to negotiate the sale
of railroad property. Section 4 requires that the buyer assume
legal responsibility for all rights, duties, immunities and
other privileges conferred by law on the seller as well any
agreements Dbetween the seller, the state of Montana, a
political subdivision, a shipper or any labor organization. In
effect, no matter how onerous or uneconomical those
pre-existing contractual obligations of the seller might be,
the buyer succeeds to and is bound by those obligations. For
example, Section 4 would require the buyer to assume all
monetary and legal liability for cleaning up a pollution
problem created by the seller. That would be the case even
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though assumption of such an obligation might make the sale
uneconomical. Such a result is not good public policy nor can
it satisfy state and federal <constitutional prohibitions
against such contract impairments.

The Montana Chamber of Commerce respectfully requests that
HB 861 be given a do not pass recommendation,

Slncerely,
. Steven Brown

GSB rs
cc: Montana Chamber of Commerce
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MONTANA WESTERN RAILWAY CO.

March 19, 1987

STATEMENT OF:

J. W. Greene, President of Montana Western Railway Co., and
Director of the American Short Line Association

in opposition to HB 861.

The Honorable Bruce Simon
Chairman of the Business and Labor
subcommittee hearing HB 861

Dear Mr. Chairman:

Because of time constraints we were unable to present to your subcommittee
all of the information we had hoped to present. Therefore, I use this
statement to your subcommittee to augment what had been presented orally.

HB 861 is both poor policy for the State of Montana and poor law. Federal
law pre-empts all the relevant parts of this bill and can only lead to the
state being embroiled in expensive legal challenges.

Further, as a matter of policy for our state, this bill eliminates all available
options except abandonment.

From a policy position, I find it hard to believe the State of Montana wishes
to encourage branch line abandonments. Yet that is exactly what this bill
does.

Lastly, this legislation puts at risk all three of Montana's short lines. You
have heard testimony that all three short lines may have to acquire additional
trackage to prosper and expand. The record of all three of Montana's short
lines is excellent. We have provided improved service to shippers, pay taxes
to the state and the communities through which we operate, and provide good
paying jobs for Montana citizens.

Therefore, for all the foregoing reasons, we respectfully request the members
of this subcommittee to vote against HB 861.

Sincerely,

. L“)- QM e e —
. Greene

JWG /jdr \

7002 Railroad St. . 406/782-1249 782-1240 . Butte, Montana 59701
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CHIEF EXECUTIVE OFFICER OMAHA, NEBRASKA 68179

March 13, 1987

Representative Les Kitselman

Chairman

Montana House Business &
Labor Committee

Montana Legislature

Helena, MT 59601

Dear Mr. Chairman:

I am writing to convey Union Pacific's oppo-
sition to H.B. 861, which would impose a number of onerous
requirements on the sale of railroad branch lines. We
hope that you and the Members of your Committee will
decide not to advance this proposal.

Union Pacific is not currently in the process of
selling or abandoning our line from Pocatello, Idaho, to
Butte. If future considerations so warrant, however, H.B.
861 would have the effect of forcing us to abandon rather
than sell our trackage in Montana.

Since the Staggers Rail Act was enacted in 1980,
some 133 new shortlines and small regional railroads have
come into being. In many instances, these carriers have
taken over trackage that larger railrocads could not
operate profitably and that would otherwise have been
abandoned. There is no question that the renaissance of
small railroads has been a positive development. Both
railroad jobs and service to shippers located on branch
lines has been preserved. Today, nearly 400 shortlines
are in operation and employ about 12% of the total rail
industry work force.

H.B. 861, by requiring that a new rail carrier
"succeed to and be bound by" the selling railroad's
collective bargaining agreements, would kill most branch



line sales. The key to the success of today's shortline
is lower operating costs. While a number of shortlines
are non-union, many others have retained labor organiza-
tions but have negotiated more flexible collective bar-
gaining agreements. Small railroads cannot afford to
narrowly limit the duties employees can perform on the
basis of craft specifications. It is highly doubtful that
any line would be sold if purchasers would be forced to
inherit the high operating expenses that provoked the sale
of the trackage in the first place.

The requirement under H.B. 861 that an acquiring
carrier succeed to all rights and duties to a shipper
could also cause problems, particularly with respect to
contract rate agreements. The contract language could
discourage carriers from entering into favorable rate
agreements with shippers because of the uncertainty of
potential liability if ownership of a line is transferred
and the acquiring carrier is unable to fulfill the terms
of a contract. In addition, any contract arrangements in
effect at the time a line is sold would, as a practical
matter, have to be renegotiated since a carrier purchasing
a branch line would not, for example, be able to provide
line-haul service.

Shortlines have not experienced significant
difficulties in negotiating rate and route arrangements
with their connections. Favorable arrangements are as
much in the interest of the selling carrier as the pur-
chasing carrier since the selling railroad stands to
benefit by continuing to participate in the freight
traffic that the acquiring carrier originates or ter-
minates. Because of the importance of rate and route
arrangements to both parties, these issues are generally
negotiated prior to sale. A recent survey of shortlines
by the Interstate Commerce Commission supports the asser-
tion that shortlines have generally been pleased with
their relationships with connections. Of the 127 short-
lines and small railroads responding to the survey, 122
rated their relationships from fair to excellent or had no
comment.

Finally, we are concerned that H.B. 861 would
require a selling and a purchasing railroad to go through
a detailed procedure involving the production of signi-
ficant information about the transaction, including
responding to requests for further information. This



complex procedure could greatly delay the consummation of
branch line sales and force the selling carrier to absorb
additional operating losses which could be avoided through
abandonment.

I strongly encourage you to vote against H.B.
861. We believe that the substantial benefits of new
shortlines for shippers, communities and shortline
employees would be lost and Montana trackage abandoned if
this legislation were to become law.

Very truly yours,

cc: Members of the House
Business and Labor Committee
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March 17, 1987

The Honorable Les Kitselman, Chair
House Business and Labor Committee
Montana House of Representatives
Capitol Station

Helena, Montana 59620

Dear Representative Kitselman:

[ am writing this letter on behalf of the Montana State AFL-CIO urging adoption
of House Bill 861. Because of scheduling conflicts, we were unable to attend
the March 16, 1987, hearings on this matter. However, it is our conviction
that House Bill 861 goes a long way towards protecting small towns, Mainstreet
businesses dependent on rail service and railroad workers. We would like

to go on record in support of House Bill 861.

There has been a great deal of worry recently over the potential effects

of acutal and proposed rail line sales in Montana. These concerns center
around loss of rail service and the abrogation of negotiated labor agreements.
[t is our belief that Montana's small towns and businesses should not be
abandoned by railroads until all potential effects are thoroughly scrutinized.
Because this bill requires disclosure of all financial and contractual informa-
tion involved in rail line sales to the Attorney General, Public Service
Commission, Consumer Counsel and the Department of Revenue, it will mean

that potential impacts can be verified and studied.

Our major industries such as agriculture, timber and mining, as well as
Mainstreet businesses depend on uninterrupted rail service to survive and
prosper. Since BN has been reluctant to give any assurance that rail line
sales will not mean discontinuation of services, any future rail line sales
must not be made hastily. This bill protects towns and Mainstreet businesses
and shippers by assuring that all agreements made before the rail line sale
will be honored.

Qur third concern is that under current ICC regulations on rail line sales,
buyers are not legally bound to maintain previously negotiated and binding
Tabor contracts. The primary purpose of rail line sales may then become
the abrogation of union contractual agreements and the qutting of wages
for railroad workers. These pay cuts will pose a significant hardship not
only for these workers, but for the communities in which they live.

e L aerrm Al L1RiIIFNAl RAARE DADCED
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Drastic wage reductions impact our local economies no less significantly
than major plant closures. This bill addresses this issue by guaranteeing
that buyers must abide by previously negotiated labor contracts.

This bill is in the best interests of shippers, workers and Mainstreet businesses
that depend on reliable and uninterrupted rail service. We urge you to
give House Bill 861 a "do pass" recommendation.

Thank you for considering our comments.

With best regards, I am

§ W/ Murfy, Executive Secretary
State AFL-CIO

Members of the House Business and Labor Committee
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Representative Les Kitselman

Chairman

Montana House Business &
Labor Committee

Montana Legislature

Helena, MT 59601

Dear Mr. Chairman:

I am writing to convey Union Pacific's oppo-
sition to H.B. 861, which would impose a number of onerous
requirements on the sale of railroad branch lines. Wwe
hope that you and the Members of your Committee will
decide not to advance this proposal.

Union Pacific is not currently in the process of
selling or abandoning our line from Pocatello, Idaho, to
Butte. If future considerations so warrant, however, H.B.
861 would have the effect of forcing us to abandon rather
than sell our trackage in Montana.

Since the Staggers Rail Act was enacted in 1980,
some 133 new shortlines and small regional railroads have
come into being. In many instances, these carriers have
taken over trackage that larger railroads could not
operate profitably and that would otherwise have been
abandoned. There is no question that the renaissance of
small railroads has been a positive development. Both
railroad jobs and service to shippers located on branch
lines has been preserved. Today, nearly 400 shortlines
are in operation and employ about 12% of the total rail
industry work force.

H.B. 861, by requiring that a new rail carrier
"succeed to and be bound by" the selling railroad's
collective bargaining agreements, would kill most branch



line sales. The key to the success of today's shortline
1s lower operating costs. While a number of shortlines
are non-union, many others have retained labor organiza-
tions but have negotiated more flexible collective bar-
gaining agreements. Small railroads cannot afford to
narrowly limit the duties employees can perform cn the
basis of craft specifications. It is highly doubtful that
any line would be sold if purchasers would be forced to
inherit the high operating expenses that provoked the sale
of the trackage in the first place.

The requirement under H.B. 861 that an acquiring
carrier succeed to all rights and duties to a shipper
could also cause problems, particularly with respect to
contract rate agreements. The contract language could
discourage carriers from entering into favorable rate
agreements with shippers because of the uncertainty of
potential liability if ownership of a line is transferred
and the acquiring carrier is unable to fulfill the terms
of a contract. In addition, any contract arrangements in
effect at the time a line is sold would, as a practical
matter, have to be renegotiated since a carrier purchasing
a branch line would not, for example, be able to provide
line-haul service.

Shortlines have not experienced significant
difficulties in negotiating rate and route arrangements
with their connections. Favorable arrangements are as
much in the interest of the selling carrier as the pur-
chasing carrier since the selling railroad stands to
benefit by continuing to participate in the freight
traffic that the acquiring carrier originates or ter-
minates. Because of the importance of rate and route
arrangements to both parties, these issues are generally
negotiated prior to sale. A recent survey of shortlines
by the Interstate Commerce Commission supports the asser-
tion that shortlines have generally been pleased with
their relationships with connections. Of the 127 short-
lines and small railroads responding to the survey, 122
rated their relationships from fair to excellent or had no
comment.

Finally, we are concerned that H.B. 861 would
require a selling and a purchasing railroad to go through
a detailed procedure involving the production of signi-
ficant information about the transaction, including
responding to requests for further information. This



complex procedure could greatly delay the consummation of

branch line sales and force the selling carrier to absorb

additional operating losses which could be avoided through
abandonment.

I strongly encourage you to vote against H.B.
861. We believe that the substantial benefits of new
shortlines for shippers, communities and shortline
employees would be lost and Montana trackage abandoned if
this legislation were to become law.

Very truly yours,

Ntk

cc: Members of the House
Business and Labor Committee
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24 March 1987

Representative Bruce T. Simon
House of Representatives
State Capitol

Helena MT 59620

Dear Representative Simon:

You have requested a statement from this office
concerning the prospective use of information received
from a seller of a railroad pursuant to the provisions
of House Bill 861, 1987 Montana Legislature.

Any such information would be reviewed to determine
whether it was in compliance with all relevant laws on
the subject.

Very truly yours,

)i?"{/v M@u A
55 R. ROBERTS

Assistant Attorney General
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The Honorable Les Kitselman
Chairman

Business and Labor Committee
Montana House of Representatives
Capitol Station

Helena, Montana 59620

Dear Mr, Chairman:

This letter is written on behalf of the Montana Western
Railway Company, Inc., which we represent as special railroad
counsel, My specialty practice is the representation of short
line and regional railroads, particularly in all matters
related to the acquisition of property from large railroads.

I have represented each of the purchasers of four
properties of the Burlington Northern Railroad that were
concluded within the last year: the Montana Western, the
Arkansas & Missouri, the Washington Central and the Otter Tail
Valley Rallroads. Each of these companies is privately
financed, is owned by individuals who are residents of the
communities they serve, and is totally independent from
Burlington Northern. In the short time that these railroads
have been 1n existence, each of them has established very good
relations with the communities it serves, its employees and its
shippers. Most important, each has stimulated new traffic on
its lines and expects to continue to do so, and in no case has
any property been abandoned or even been proposed for
abandonment.

For all these reasons, it is my judgment that these new
railroads have demonstrated immediately the important benefits
to the community of having a new railroad and that they offer



WeINER, MCCAFFREY, BRODSKY & KapLAN, P.C.

The Hon. Les Kitselman -2~ March 17, 1987

the best opportunity for preservation and enhancement of rail
service. This is particularly true for a state such as Montana
that relies so heavily on rail as the source of transportation
for its principal resources, coal and grain,

The purpose of this letter is to comment on H.B. 861 which
is now before your committee. The essence of this bill is that
it would require that notice of and information with respect to
a transfer of a railroad property be given to the State's
representatives (sections 2 and 3) and that the buyer succeeds
to and i{s bound by all contracts of the seller (section 4). 1In
my judgment, both of these matters have been preempted by
federal law.

Ag you know, Congress has granted to the Interstate
Commerce Commission exclusive jurisdiction over rail carriers
with certain exceptions not relevant here (49 U.S.C. §10501),
such jurisdiction includes the power to exempt a transaction
from the requirements of the Interstate Commerce Act where the
Commission determines that application of the Act (l) is not
necessary to carry out the transportation policy of the Act,
and (2) the transaction is of limited scope and application of
the Act is not needed to protect shippers from abuse of market
power., In 1980, Congress established as a transportation
policy that the Commission reduce regulatory barriers to entry
into the industry. 49 U.S.C. §1010la(7).

To that end, the ICC adopted on January 17, 1986, a new
rule exempting new rail carriers, upon the filing of a notice
with the Commission, from the review recquirements of the
Commission in order to acquire properties of existing

. carriers. Ex Parte 392 (Sub No.-1l), 41 F.R. 2504, A copy of
the Commission's order is enclosed for your consideration, In
adopting this rule, the Commission specifically considered, and
rejected, the requests of certain states to obtain prior notice
and certain information with respect to the transactions
covered by the rule. Since the Commission has exclusive
jurisdiction with respect to the subjects covered by H.B. 861
and has exercised that jurisdiction, the State is preempted
from adopting a contrary law. The U.S. Supreme Court has
repeatedly affirmed this conclusion. See Chicago & N.W,
Transp. v. Kalo Brick & Tile, 450 U.S. 311 (1981) ("The
Intarastate Commarce Act is amony Lle must pervasive ana

_comprehencive of federal regulatory schemes and has
consequently presented recurring pre-emption questions from the
time of its enactment....Consequently, state efforts to
regulate commerce must [all when they conflict with or
interfere with federal authority over the same activity.")
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In addition, section 4 of the Bill requires the new carrier
to take the labor contracts of the seller. This is directly
contrary to the rights of both the new carrier and 1its
employees as established by the Railway Labor act (45 U,S.C.
§151 et seqg.), which is the exclusive law governing relations
between railroads and their employees. That law specifically
prohibits any carrier from requiring any of its employees to
8ign any contract or agreement promising to join or not to join
a labor organization (45 U.S.C, §152, Fifth), and grants to the
employees the right to organize and bargain collectively
;hrogg? representatives of their own choosing (45 U.S5.C. §152,

our .

With respect to the requirement that the new carrier accept
all other contracts of the seller, this, too, is likely to be
viewed as unconstitutional as an undue burden on interstate
commerce proscribed by Article I, section 8., In many
instances, a seller 18 required by the terms of its contracts
to make them binding on its successors, In some cases,
however, successorship is either specifically prohibited or is
not discussed, leaving the parties free to decide whether such
contracts should be assumed by the buyer. Dictation of a
different result by the State would clearly be an unreasonable
burden on all parties because of the Iinterference in the
bargained rights of the parties. States may enact legislation
that burdens interstate commerce (as Montana's legislation most
assuredly does) only if interstate commerce is indirectly
regulated by the State (Montana regulates interstate common
carriers directly) and only if the burden on interstate
commerce is not excessive in relation to the local interests
gerved by the statute. Pike v. Bruce Church, Inc¢,, 397 U.S.

. 137, 142 (1%970).

In sum, in my view H.B, 861 would not survive legal
challenge, However, I also urge that its requirements are in
any event bad public policy in that they will prevent Montana
from continuing to benefit from these transactions, since the
law would clearly prevent them by reason of the burdens
discussed above. Moreover, from my experience not only with
the purchasers of the properties from Burlington Northern, but
also from the approximately 40 other buyers we have
represented, both buyer and seller, upon reaching agreement but
well in advance of closing, go to representatives of the state
or states affected by the transaction to inform them of the
transaction and its expected benefits, This is done as a
matter of prudence and good community relations since neither
party wishes to incur the opposition of the State or any of its
subdivisions to the transaction. This was done in the case of
Montana Western and would doubtless always be done by any
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prudent buyer and seller. Therefore, the objective of the bill
to inform the appropriate state officlals seems unnecessary,

I hope these comments are useful. I regret that I am

unable to appear personally before your committee at this time

but I would be pleased to respond to whatever additional
information requests you may have.

Cordially,

. Lawrence McCa
RLM/jcs8/7960D/5060



LARRY E. LONG, Assistant Vice President Government Affairs (612) 347-8271

March 13, 1987

VIA FEDERAL EXPRESS

The Honorable Les Kitselman
Montana Representative
Capitol Station

Helena, Montana 59620

Dear Representative Kitselman:

The Soo Line Railroad wishes to express its
opposition to H.B. 861. Many light density rail lines cannot
support Class I railroad expenses. Without a viable sales
possibility the only remaining option for a line unable to
support existing expenses would be abandonment. The adver-
sarial process of abandonment benefits no one, not shippers,
employees or railroads.

In the long run, regional and short line operators
will preserve rail service and jobs. Iowa has a number of
short line and regional railroads operating within the state,
some of which have been operating for several years. Should
you wish to discuss the short line experience with a state
official, I would suggest calling Les Holland, Director, Rail
and Water Division, Iowa Department of Transportation at
(515) 239-1646.

Thank you for considering our views.

Very truly yours,

e
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LEL/smh

LELL.O17

Soo Line Building / Box 530 / Minneapolis, MN 55440 / 612 - 347-8000
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Louisiana-Pacific Corporation

P.O Box 389
Deer Lodge, Montana 53722
406/846-1600

March 16, 1987

Honorable les Kitselman
Capitol Station

Helena, MT 59601
RE: House Bill 861
Dear Honorable Mr. Kitselman,

I am opposed to the House Bill 86l. If enacted, it could eliminate
short lines, allowing Burlington Northern and Union Pacific to abandon
some of their branch lines, which would leave my company without rail
service. Without the rail service it would effect 110 jobs at the
sawmill and most of the logging operations around the community.

I am very pleased with the service and personal attention that the
Montana Western Railway Co. has given us.

Sincerely,

«éZ&lL 722¢;\7ru;;>

Edward Newman, Plant Manager
LOUISIANA-PACIFIC CORPORATION

EN/1mh



DEPARTMENT OF COMMERCE
TRANSPORTATION DIVISION

TED SCHWINDEN, GOVERNOR 1424 9TH AVENUE

=8 —— STATE COF MONTANA

(406) 444-3423 HELENA, MONTANA 59620-0401

March 19, 1987

Representative Bruce Simon
Sub-Committee Chairman
House Committee on Business and Labor

Dear Representative Simon:

As per your request, the information that the Department
of Commerce would receive under the disclosure provisions in
H.B. 861 would be used to access the impacts on the state's
producers, shippers and transportation system. Information
that will be important in the terms and conditions of sale
include: marketing, tariffs, interline agreements, service
provisions and car supply. The information should also allow a
determination of who controls the shortline and its competitive
effect on our transportation system.

The Department of Commerce is alsc vested with the
responsibility of annually updating the state rail plan. The
information regarding terms and conditions of sale are vital to
our rail planning responsibilities.

H.B. 861 has been amended so that the information required
can be used for legal purposes, if necessary. The confiden-
tiality provisions of 861 will not prevent the state from using
the information for legal purposes.

Also attached is some legal basis which we believe gives
! the state the legal right to know the terms and conditions of
sales.

Sincerely,

~ NS

, . e o
sl el i LT AT 2 ”’Iéf !
’ e

William J. FOgarty/ 7
Administrator
(406) 444-3423
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File: 2-1--13

ebruary 10, 1987

The Honorable Ron Marlenee
312 9th Street South
Great Falis, Montana 595405

ATTENTION: Caseworker/Mrs. Meadors

Dear Congressman:

At your request, I have rcviewed the employment subgsidies
with reference to the Montana Westorn Railroad and the Job
Service OfFficers of Deer Lodge andl Silver Bow Cﬁuntio". It

appears that Montana Western is vta1x"1vq the foderal-state job
training program foi threce of ifi: p]o;oo' Tt hans hoon
verified that the Job Scrvice uol tod Mountana ﬁ“(rwrn’s

participation in the program. iho Jﬂlll\u\ originally
approached Job Secrvice loroking for cupericnoed railroad
personnel and were asked to utilina the faderal job fraining
program.

Under the program, threa emplovecs ave emploved for
twenty-six weeks. Thev roccivae 50 p ooront of (lnin vages from
the training progvam and the vemnaindoer fyon ontana Vesterne I

do not know the current status I 1 oo boonnt contrasts, but
at the end,of the tuenty-sin week tarm, (L2 cotal cmplovaent

subsidy will be $12,480.00.
Each employec recaives $320.00 per wuock. Subsidy would be
$160.00 from federal funds.

Employees Wage Weeks
3 x $160 b4 26 = 312,480

This $12,480.00 will provide on—-the—-job traijning to threo
individuals to make them proficient racivood caployees,

Job Service states that the program bas beon ofiectire in
finding employment for unskilled workers with cheonie
unemploymont. Montana Vestern states that their thiee Job

trainees are working out very well.

AL DONALgr Ty FAY ey crmo1eeshy
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The Honorable Ron Marlenee
February 10, 1987

Montana Western offered no other explanation of why thov
chose Job Service over other resources to rearuit cemployeas.

I hope this answers your questions to some extent. If we
can be of further assistance, please let me know.

Sincerely,
K
. 4( ~
;o i
o Jfﬁ?((i(;ﬂzww\mkﬁ

John D. Craiqg, Chief

- Tntermodal Conmodities Bureau
Transpovtatrion Division
(400Y 444--340273

JDC/sc
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‘“‘;::gro.;if.;*g;{i;:‘“ Congress of the Tinited States ;’

Houge of Arepresentatibes Dl
CHasghington, D 20515

Febhruary 2, 1987

William J. Fogarty, Administiatorn
Transportation bhivicion
Department of Commercoe

1424 9th Avenue

Hoelena, MT 59601

Dear Bill:

A you know, I was recently invited to attend a meeting
consisting of scveral union crafts regarding the proposed
sale of the BN Southern Line. At this meeting I syooceilved
a formal request to obtain the following information.

Apparently several of the union crafts belicve that a
substantial amount of foederal and/oy stato dollars was
provided for the opceration and training of :aillroad

s

cemployecs now working for IMr. Geoeon in 2ubio, Montana.

I would appreciate it if you wonld provid: me with the

actual dollar amount, 1f any, and its use in oryder that 1
s Y

g
may share this intormation with these individaals requesting
it.

I would also like to take this opportunity to thank vou fer
ascisting my Cascwork Director, Kathy Meadors, in obtaining
up-to-date information on the propnsed sale. Vour input
was very helpful.

Please direct any corrcespondence concerning this inquliry to
my district office locatcd at the following address:

312 9th Street South
Great Talls, Montana 59405
AMtentron: Cascuvorler /Moo . Meador o,

.‘.] neerel y ’
‘ \)
-

‘géﬁrﬁg}lcnee

Kkm/aw
COUNTIES

WG HOAN  BLAME CARBON CANTYR CASCADE CHOUTIAU CUSTER DANIELE DAWBON FALLON FIRGUS GARRIID  DOLDIN VALLEY  #uil  JUDIMHRASIN
LIBEATY  BCCONT  MUALHER MUSBLIBHIIL  PLIRDITUM  PHLLIFE PUONDINA  POWLER RIVIA PRAIRL RLANL RLOSIVILY  ROBEBUD
PrIRDAN BYNIWAIIA EWHITOAARE  THION YOUIL YRASURE VALLEY  WOlATUAND  WBAUK  YEiL G a e
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Mot s : v
i
WAT T T (ki 1
AOY Canrnrn by o Ty ML LNy,

e Conaress of the Elnited Htates o
Mouse of Nepresentatives
(Hashmgton, £30 20510

Fobaouary b, 1oy

Judith hell

NDictrict Dircctor
Patlroad Petirenernt Roard
I'.O. Row 1351

R:Ylings, Montana 59101

Peervt Ma, Biel ] s

at which Mr. Kamenckit {rom your of fice s iacipatad, 0 wa
askoed if federal funds were providi« for obh tvataicg of -
emplayvees on the short lines now opoevariagg o Focd o

. . . . . ) " . . [
At the recent union mect ing held in Groat o tn o om Jdannars 0t h %

I wrote to the Stoate NDopartmont of “hvancooasiaticos 0o ohdan thao

information and I now enclese Tor woar dais o abion a0 1o en oy,
a copy of that response. Neodless o oo, Jnady, ¥ RTINS
disnmayed to learn that the State J 0 Sood0om o vy ;
solicited Montana Vestorn’s parvtics anson F o0 o Focls 0 Sotata
Job training programn that wvounld v 2 Db o ey

raitlroading. T fixd this very Lo

vour agency has acesss to the niow A
Fur loughed or uncmployed who ave o it oo etavas s To
oxpend over $12,.000 1n traraing of +h in o ancuwonsablo.,

I am wondering if the Job Scrvice is reaqui-eod to ontact yvonr
agency and to coordinate or scok irnformation ofentt DevTonghood
railroad employeces. I cannot imagi. i
is not aware that your agenoy is a waluabic o oonooeo,

The S Sorriceo

I would appreciate any information vou can provide about this ;
particular process. DPlease direct any oo ospondence conce ing
this inquiry to my district office loratad aiv the following
address:

312 9th Strect South
Groeat alla, Montang ©000¢
Miloniaoanr Cavoewoybos T Ploonchor o,

Sincerely,.

7 .

v ] ﬁ’ LI Bty [l T
Ron Marlenee T

km/aw COUNTIES
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Sviti DAN . STRLWATER  SWELT (HALYS  ILTON b |

DAWSON  FALLON  FERGUS  GARIIE(D  GOLDEN VALLEY ML JUul "s K e s,
PiaDEHA  POWDEY HIVER Praiil Gt e AN I SEVEL T G LS ERUD
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PUBLIC SERVICE COMMISSION 2701 Prospect Avenue ¢ Helena, Montana 59620 ~
Telephone: (406) 444-6199

Clyde Jarvis, Chairman
Howard Ellis, Vice Chairman
John Driscoll

Tom Monahan

Danny Oberg

MEMORANDUM
TO: Representative Simon, House Committee on Business and La-
bor, Subcommittee Assigned to HB No. 861

FROM: Timothy R. Baker, Staff Attorney, Montana Public Service?gg
Commission

DATE: March 20, 1987
RE: The Use by the PSC of the Information Provided to it Under
HB No. 861
The proposed bill provides that prior to the transfer of a
line of railrocad, the seller and buyer shall provide certain
documentation to the Commission. This documentation includes a

"Notice of Intent," which by definition contains the following:

(a) A complete and accurate description of the identities
of the buyer and seller.

{b) A thorough description of the railroad 1line to be
transferred.

(c) A copy of the proposed sale contract, any market and
feasibility studies, and a financial disclosure of the
buyer.

In addition, HB No. 861 requires that representatives of
the buyer and seller "attend meetings" with the Commission, to
respond to questions and "requests for information in the pro-
posed transaction."

Consumer Complaints (406) 444-6150 mm&gwcfj
“AN EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER"



o

As the agency responsible for the general supervision of
all railroads operating within this state, it is the Commis-
sion's responsibility to insure that these railroads provide,
maintain and operate sufficient train service for use by the
citizens of the State of Montana. To protect these state inter-
ests, the Commission must often scrutinize actions taken by a
railroad to insure that its ability to perform its duties under
the law have not been impaired. A sale transaction, as contem-
plated by HB No. 861, is one such activity.

The Commission will use the information provided to it un-
der HB No. 861 to assess the impacts of the sale upon the obliga-
tions of the railroads under applicable state laws. In general,
sale transactions involving railroads are reviewed by the .nter-
state Commerce Commission (ICC), pursuant to the provisions of
the Staggers Rail Act of 1980. If a review of the information
provided reveals that the transaction may be harmful to state
interests, the information would also be very helpful in persuad-
ing the ICC to examine the transaction and if necessary, attach
such conditions to the sale as are in the interests of the
state. In addition, and as part of its responsibilities, the
Commission is empowered to establish rates for intrastate rail
transportation. After such a sale transaction, there would ex-
ist a new rail carrier, which would probably need to establish
intrastate rail rates. The information provided to the Commis-
sion under HB No. 861 would be of great assistance in reviewing

any tariffed rates that are filed.
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Stopping Shortline Sales:
"And Then What"
by

Terry L. Anderson¥*

I. Introduction

The prospect for economic development in Montana has never been more
dismal and the result is that state and local governments face a fiscal
crisis that is not likely to disappear in the near future. The basic
problem is that we in Montana have not been able to shed what historian
Mike Malone has called "the historical roots of anti-corporate
sentiment.” We cling to a "fixed-pie mentality" of economic development;
that is, "they" are getting rich at "our" expense.

There is no better example of this problem than the legislation before
this committee regarding the sale of railroad shortlines. In an effort to
protect existing jobs in the name of economic development, we are
considering legislation that will stand in the way of job creation. This
has been the name of the game in Montana for too long and it must change if
we are to experience job creation, increasing incomes, and prosperity in
the future.

The purpose of my remarks is to suggest why this legislation (HB 861)
should be rejected in the interest of preserving jobs and rail service to
the southern half of the state. I will first review the historical roots
of our anti-corporate sentiment. In section III, I will revieQ some basic
Terry L. Anderson is a Professor of Economics at Montana State University.

The remarks presented here do not necessarily reflect those of Montana
State University or its administration.



lessons from economics regarding the importance of private contracting,
and in section 1V, I will discuss some evidence showing that shortlines
can save jobs and service. In the final section, I will discuss the

likely scenaric if this legislation passes.

I1. The Fixed-Pie Mentality

With an economy heavily dependent on non-renewable resources, it is
not surprising that Montanans have a "fixed-pie mentality." One need only
observe the Berkeley Pit in Butte or the dredge piles outside Virginia
City to conjure up a picture of economic development as a zero-sum game; it
appears that "they" have gotten rich at "our" expense. With such a view of
economic deVelopment it is easy to understand the historical roots of
Montana's anti-development attitude. From the earlier days of the state's
history, the economy has been heavily influenced by mining and railroads
which are both seen as extractive. As Michael Malone put it in the Montana
Business Quarterly (Spring 1986},

Railroads are mainly in the business of crossing open,

uninhabited expanses, and mining corporations are probably the

most extractive and exploitive of all industries in the sense

that they remove things forever from the land and disturb the

land when doing so.

But this fixed-pie view of economic development, even development
carried out by railroad and mining corporations, could not be farther
from reality. 1In a free society such as ours, all trades depend on
mutual consent and result in gains from trade which Adam Smith told us
200 years ago are only limited by the extent of the market. To think
only of the Copper Kings and the wealth they amassed from mining is to
ignore the multitude of immigrants who came to Montana to take the mining

jobs or to operate small businesses. For these immigrants, the incomes

they earned from mining or railroads far exceeded what they could have



earned in their mother countries. It was the economic activity of the
corporate owners and the workers that allowed us to inherit wealth
greater than most societies will ever hope to attain. We seem to forget
the gains from trade inherent in economic activity accrue to both parties
of a transaction. To view economic development as one big Berkeley Pit
from which only corporate interest "extract wealth” is incorrect. All
parties to the development, corporate owners and laborers alike, have
gained something.

Right or wrong, this fixed-pie mentality prevails in Montana. Again
Professor Malone summarizes the problem:

We still have an attitude similar to that of third-world nations

that remember their colonial past and are determined not to be

exploited again. Our severance taxes are probably the greatest

symbol of that. And yet other states that were also "colonized"

are beyond that attitude. Montana, pretty much alone in

comparison with the other states, has been left with a legacy

that is anti-corporate or at least anti-development, an attitude

that is self defeating. . . . One has the feeling that Montana

must go further to join the other states of the Union.

If we don't, we face a real danger of passing so far out of
the national mainstream that it means a rapidly diminishing

quality of life and the loss of opportunity for ourselves and our
children.

If we are to solve our economic problems in Montana, we must step into
the 20th century and shed the anti-corporate sentiment. We must search for
laws which encourage investment and create new jobs. We must avoid sending
a signal to the rest of the world that we oppose flexibility in management

and have an industrial policy that smacks of state socialism.

I1I. Encouraging Entrepreneurship

The beautiful thing about a market economy is that it allows
entrepreneurs to sense the special circumstances of time and place and to
take actions regarding those circumstances to improve the economy. In a

market system, decision makers are continually on the lookout for new ways



of organizing production so as to reduce the cost and/or improve the
quality of the good or service for the customer. Indeed this is the very
process of economic growth.

Whenever government does anything that stands in the way of this
entrepreneurship, we can be sure that overall output will be less and fewer
resources including labor will be employed. When the founding fathers
wrote the contract clause into the U.S. Constitution, they understood that
it was the freedom of contract between the owners of inputs that unleashed
the creative force of free enterprise. It is the owners of capital
contracting with the owners of labor that ultimately results in gains from
trade and the enlargement of the economic pie. Anything done to drive a
wedge between the freedom of economic parties to contract causes the pie to
grow less rapidly and eventually decline. We must remember that it is
the freedom of contract that allows our society to adjust the changing
circumstances in the economy so that we can remain productive and

efficient.

IV. Selling Shortlines

In the legislation before this legislature regarding the sale of short
railroad lines, we see the fixed-pie mentality confronting the importance
of freedom of contract and entrepreneurial spirit. With headlines
announcing the "imminent" sale of the Burlington Northern southern line
across Montana, the concern has arisen that we will lose jobs and rail
service unless we pass laws to prevent or at least control this sale.
Unfortunately we have not looked ahead and asked what positive results such
a sale might generate.

The sale of shortlines is nothing new across the country. As an

article in the St. Paul Pioneer Press Dispatch put it, "Regionals Bring

Customers Back." Throughout the midwest, Class I railroads are selling off



smaller lines to operators who can run them more efficiently and make a

profit. The result has been that jobs have been saved and service has been

improved. An article in Modern Railroads summarized the importance of

shortline sales.

But it's clear that the new regionals so far are working and
doing exactly what is in the labor's real interest; saving jobs.
Instead of collapsing under deadening work rules, the new
regionals, for the most part, are offering a stake in their
companies in the form of profit sharing. Experienced workers are
getting first choices and in order of seniority. Employment
generally is up and service improved significantly. Communities
are retaining rail service (and the tax Bases) where the threat
of isolation was very real. Further, the new railroads,
frequently with state help, are putting money into track and
plant to firm their economic bases. Accordingly, if labor's bid
for "protection" is successful it could easily kill the trend if
only because the competition [trucking] is immune to a similar
restriction. . . . Ominously, last year labor protection cost the
industry almost $400 million, or 20 percent of net income. It
may behove rail labor, however, to consider that, in the last 5
years, 133 new shortlines were formed vs. only 75 in the period
1950-1980. That works out to about 14,000 jobs that might not
exist for anyone's protection.

The legislation being considered here is not likely to help protect
jobs because it will make it harder for shortlines to be formed. The
shortline concept gives the entrepreneur a way of taking a line that may
not be profitable and expanding the economic pie. In order to do this
the entrepreneur must have freedom of contract. He or she must be able
to negotiate with the owners of labor inputs to make the new organization
work. Government cannot possibly know what type of contract is best.

The fact that the Class I railroad wishes to sell suggests that the
existing contract do not work. To bind the new buyer to the old contract

is to defeat the purpose of entrepreneurship in the first place.

V. Restricting Shortline Sales
All too often legislators forget to ask what I like to call the "And
then what?" question. Ecologists understand that if something changes in

the environment there are likely to be other changes that will follow. It



is no different with legislation. If a law is passed, it is inevitable
that some other changes will occur.

And what will happen if shortline sales are hampered? The most
likely result is that the Class I carriers will eventually abandon their
lessor unprofitable lines and concentrate on the more profitable ones.
Regulations and labor costs have continually risen for railroads, making
it very difficult for them to compete in a deregulated market. The
possibilities of selling shortlines gives the Class I carriers a way to
deal with these problems and allows entrepreneurs an opportunity to
preserve jobs and service. If the lines are not as profitable, the
railroads will be willing to capitalize this fact into the sales price of
the asset thus making it possible for another operator to make it work.
If the sale is thwarted, the major carrier will eventually be forced to
abandon the route. When we ask the "and then what" question, we may find

that this legislation will ensure that we lose service and jobs.

VI. Conclusion

A few years ago I testified before a legislative committee regarding plant
closing legislation that was being considered. At that time I pointed out
that restrictions on plant closings are also restrictions on plant
openings. By interfering with decisions that must be left to business
managers, we send a message to potential investors in Montana that this is
no place to consider doing business. The legislation before this committee
is no different. It will not preserve jobs or service, and it will send
the wrong signal to the rest of the world. We will not be able to
photograph the firms that do not locate here because of this signal or
interview the workers who are not employed by these plants, but we can be
sure that we will reduce the creation of new jobs and deter investment.
Please ask the "and then what" question.

6
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BROWNING, KALECZYC, BERRY & HOVEN, P.C.
ATTORNEYS AT LAW
28 NORTH LAST CHANCE GULCH
ONE
R. STEPHEN BROWNING® POST OFFICE BOX 1697 (4;56‘)-54‘:”9_:220
czvyc*
STANLEY T. KALE HELENA, MONTANA 59624 e comin
LEO BERRY
J. DANIEL HOVEN (406) 443-0700

LISA LECKIE
OLIVER H. GOE
SUSAN C, WITTE

*MEMBER OF MONTANA AND THE

DISTRICT OF COLUMBIA BARS MEMORANDUM

To: House Business and Labor Committee
Subcommittee on HB 861

From: Leo Berry

Date: March 23, 1987

As per the Chairman’s request, this memorandum will summarize
the Burlington Northern Railroad’s position on HB 861 and will
provide the subcommittee with copies of the pertinent documents
and cases.

There are two issues involved in passage of HB 861. One is
a policy issue and the other is a legal issue. Assuming for the
moment that the State of Montana has the authority to implement
the requirements of HB 861, it is not in Montana’s best interests
to do so. HB 861 essentially contains three things:

1. notice to the State of a potential sale:

2. disclosure of financial and other information;

3. assumption by the buyer of existing labor & other
agreements;

The future operation of branch and short lines in Montana presents
three options:

1. continued operation;
2. sale to a short line operator:
3. abandonment.

If traffic declines or remains static and costs increase, pressure
will bear to dispose of the lines. That will take the form of
either a sale or abandonment. HB 861, from a practical standpoint,
eliminates the option of a sale. As a result, abandonment is
left as the only option in such a circumstance. That option
is not beneficial to the communities along the line, the shippers
or the railroad workers. From a public policy position, it does
not make sense to eliminate, what would otherwise be a wviable
option for continued rail service.

The legal issues surrounding HB 861 are serious. The proponents
of HB 861 have placed the Committee in an untenable position
having to decide major legal issues. Although nothing is certain
in the legal arena, the State’s ability to impose the requirements
of HB 861 is very doubtful. The United States Constitution’s
supremacy clause does not allow a state to thwart federal intent.



A state can act in a field, such as rail service, as long as it
does not interfere with the federal intent. However, state’s
efforts to regulate commerce must fall when they conflict with or
interfere with federal authority over the same activity. Chicago
& Northwestern Transportation Co. v. Kalo Brick & Tile Co., 450
U.S. 311 (1981). In passing the Interstate Commerce Act Congress
determined that multiple control in matters affecting interstate
railroad transportation was detrimental to the public interest.
Kalo Brick, at 320. The Interstate Commerce Commission (ICC) has
taken specific action in the area of sales of rail properties to
non-carriers. The preemption of state involvement in the sale of
short 1lines 1is recognized in the attached 1letter from PSC
Commissioner, Tom Monahan to the ICC. That letter was written
specifically in relation to the sale of the line between Butte
and Garrison to the Western Montana Railroad. Attached is a copy
of an ICC ruling, Ex Parte 392, which severely restricts what a
state can do in the area of short line sales. The principle of
federal preemption prevents the state from negating a legitimate
federal action. ICC Ruling 392 specifically addresses the very
items in HB 861.

1. additional notice to the state;

2. disclosure of more financial and operation information;
and,

3. labor protection.

The relevant parts of the order have been highlighted for your
convenience. As you can see on pages 2, 5, and 7, the ICC considered
each issue that HB 861 attempts to address. It specifically
decided not to provide additional notice to the states, require
disclosure of financial and operation information or require the
assumption of labor contacts by the buyer. Montana, as a state,
may disagree with the ICC decision, but federal preemption prevents
the state from imposing conditions on such railroad sales which
are in contradiction of the ICC ruling.

The proponents of HB 861 erroneously rely on the case of
Hayfield Northern Railroad Co., Inc. v. Chicago and Northern
Western Transportation Co., 467 U.S. 622 (1984). The proponents
have argued that the case supports the enactment of HB 861. 1In
fact, the case stands for just the opposite proposition. In that
case a state statute was allowed to apply to an abandoned rail
line, but only after the ICC had relinquished jurisdiction over
the line. The Supreme Court noted that, had the ICC retained
jurisdiction, application of the state statute would almost certainly
be preempted. The state cannot undo an action of the ICC. Id.
at 633, footnote 11. HB 861 attempts to undo the affects of ICC
decision Ex Parte 392.



Under Ex Parte 392, the ICC continues to exercise jurisdiction
over the sale transaction and in fact can revoke the exception
provided for. The ICC can, after the sale, award labor protection
through a petition process. The Ninth Circuit Court of Appeals
in a recent decision, ruled that it is within the discretion of
the ICC to award 1labor protection. Rajlway ILabor Executives
Association v. United States of America, et al., Nos. 84-7684;
85-7577, Slip. op. filed March 4, 1987, (9th Cir.)




Tom Monahan, Commissioner
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Dear Mr. Shaw:

The Burlington Northern Railway Company (BN) has
agreed to sell their rights and interests in 70.58
miles of railroad line between Butte, Montana and
Garrison, Montana plus the branch line between Butte "
and Newcomb, Montana to a company called Montana
Western Railway Company. (WMR)

Because the state of Montana is preemted by the
federal government from scrutinizing this sale, we
must depend upon the Interstate Commerce Commission to
defend our rights and insure that the safety of
Montana citizens and property will not be jeopardized
by this sale. Unfortunately, I have seen no evidence
to this point that the I.C.C. is going to take any
action to insure that WMR 1is financially or
technically capable of maintaining the standard of
service that Montana demands and which has been
provided to this date by BN. In fact, BN has already
notified affected employees that they will be
terminated by September 15th, an action they would
certainly not take. if there was any possibility of
I.C.C. intervention which would delay the sale and
transfer.

Bluntly, Mr. Shaw, judging from I.C.C. Chairman
Heather Gradison's recent comment that "BN is one of
the finest-run corporations in the country" and that
"the chairman of the Burlington Northern is one of the

 most honorable gentlemen you could ever find", I am _ __ ...
not surprised that the I.C.C. is not going to do . . .eeee
anything which would frustrate an action of the BN, Tl
There are a host of vital questions which should be ', .0\
-answered before mlles of rallroad line running through .-esses
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dozens of Montana cities are turned over to an unknown
and untried operator.

I protest this unscrutinized sale as vigorously as
possible and ask you to delay final action until an
I.C.C. hearing on the matter is held in Montana.

Sincerely,

Tom Monahan
Commissioner

cc:

BRSO ._,;:.-a.;-..-:,.':u'-i«‘»s-.-uqn,-.Senatox: JOhn Melcher R AR e A A b sARS W . o 1 L O g A e g e Al S 34
s ety SENATOY MaX BaUCUS ewwrmsistswmser: P A b s i o i
Representative Ron Marlenee
Representative Pat Williams
Joe Brand
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THE DECISION WILL BE INCLUDED TN THE BOUND VOLUMES OF THE
ICC 24 SERIES OF PRINTED REPORTS

144

INTERSTATE COMMERCE COMMISSION
Ex Parts No. 192 (3ub=No, 1)

CLASS EXEMPTION FOR THE ACQUISITION AND QPERATION OF RAIL LINES

Decided: Decembker 19, 198S

The Commission adopts final rules sxempting from regulation all
acquisicions and operations under 49 U.S.C. 10901, except
where a class I railroad abandons a line and another class I
railroad then acgquirss the.line wheve the transaction
resulta in a major market extension,

DECISION
8Y TRE COMMISSION: :

on Auguat 28, 1985, we published & Notics of Proposed

Rulaes (NPR) (50 Fed. Reqg, 32880) to exempt from ragulation
acquisitions and operations+/ under 49 U,S5.C. 10%901.¢/
:Noncarriers require CommisaTon approval under sectiofl 10901 to
“acquire or operate a rail line in ineerstate commerce., Existing
carriers require approval under section 10901 to acquire or o
oparate a line owned by a noncarrier and to acquitg and apearate’
oreviously abandoned lines of an existing carrier,?/

Application Proec,-Construct., A¢q. or Oper, R, Lin¥s, 365 I.C.C.
516, 518 (1982) (ADDLiCALIon Proc.), and 49 G.F.R, 1150.1.

Seccion 10901 alse Zoverns a cnange in operators, The
regulaciong governing section 10301 transactions avre set forsh at
49 CL.F.R, 1150,

The NPR axpanded a proposal filed Dy Anacostia § Pacific
Corp. (APC) seeking exemption for noncarrier acquisitions and
operations, whera the noncarrier would be a clasa IIl cartier
after completion of the transaction. wWith one excepzion, the NER
proposad 50 exempt from regulation all acquisitions and
operations under 43 U.S.C, L0901, including: (1) acquisition of
trackage rights governed by 10901: (2) acquisition by a
noncarrier of rail property that would be operated %y a third
party; (3) operation by a new carrier of rail property acguired
by.a third party; and (4) a change in operators on the line. Tha
exemption would not apply when ancther class I railroad abandons
2 line and a class I railroad then scquires the line in a
transaction that would result i{in a major market extension as
defined ac 49 C.7.R. 1180.3(c).

The NPR propased to amend the regulations as 49 C,.P.R, 1150
by adding Subpart D, Exemst Transactions., The proposaed
regulations ragquired the £11ing of a notice of aexemption that

1/ The terms "acquire® and "cperate® include -intevests in
Tailroad lines of a lesser extent than fee simple ownership, such
as a lease or a right to cperate.

2, This proposal does not include railrcad conswrustion, which is
3lso gaoverned by section 0901,

3/ Accuisition of an aczive r21i line where doth ayver and zeller
Are carriars is governed by 49 .3.7, 11341,

-~
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. Ex Parte No, 392 (sub=No. 1)

would be offective 7 days after i« is filed, The Commission
would publish the notice in the Federal Register within 30 days
of the filing., The NPR states that the exemption would be
revoked (£ the notice contained false or misleading informaticn,

We noted in the NPR that in recent years most raquests for
authority under gectich 1090]1 have baden examptions rather than
applications, and that virtually all of the sxemption requests
have been granted. We concluded tencatively that a case-by~-case
handling of these exemptions {nvolved a burdensome and
unnacessary expenditure of resources both.by {ndividual
petitioners and by the Commission, We invited comments on both
APC's exemption request and the expanded exemption proposal.

Twenty~two comments were filed,4/ the overwhelming majority
in support, because those parties cofficluded that the exempticn
would expedite and reduce the costs of entry, help maintain
service, and eliminate any uncertainty i{n negotiations with
potencial purchasars, especially those unfamiliar with the
regulacory process, Some §State agencies requesdt that they be
served with a copy of the notice, and argue that there be ‘a
longer comment period and that mora financial and operational
information should be filed., The opposing unions argue that this
exemption is a drastic change in railroad regulation without
adequate support in the record., Thay also argue that the
Commission should impose employse protective sonditions,

As di{scussed ‘elcw, we will adopt the proposal., The new
rules are set fortn in the Appendix,

NISCUSETON AND CSHELUITSNA

under 49 U.5.C., 10505, the Commission must exempt
transactions «when regulation is unnecessary to implement the rail
transportation policy and-the matter is _of limited secope or will
not result in an abuse of market power,?/ Congress clearly
intanded that we grant exemptions and rSly on "after the faet®
remedies, including revocation,®/ to correct any abuses of
market powar., The fundamental purpose of the exemption process
was to allow the Commission to grant axemptions from those

4/ comments were-filed by: Association of American Railroads;
Touthern pacific Transnortation Company and St. Louis
Southwestern Railway Company:; Tuscola & Saginaw Bay Railway
Company, Inc,; Railtex Inc.: Indiana Hi-Rail Corporation:; Rail
Management and Consulting Corporation; Illinois Central Gulf
Railroad Company: L. 8., Foater Company; Jackson & Jessup; lowa
Northarn Railway Companys; Consolidated Rail Corporation: American
Short Line Railroad Association; Mew York Department of
Transportation; Michigan Department of Transportation: Pinsly
Railroads; General Electric Credit Corporationy Railway Labor
Executives'’ Asgociation: Board of Trade of the City of Chicago:
Illinois Department of Transportations Alabama Public¢ Service
Commission; Yllinais Commerse Commission; and United
Transportation Union;

3/ For a discussion of “he lagislative history af the
Tommission's exemprive power, see Simmans v, ICC, 447 £.24 326,
3134=-342 (D.C. Cir. 19A2),

E' H.R. P80. No. 1430, 96ch Conyg,., 2d Sess. 105 :12§80),



- Ex Parte No. 392 (8Sub-No. 1)

requirements of the Act whera deregulation would be consistent
with the policies of Congress.’'/

The use of exemption hers fulfills this legizlative
directive., This class exemptiocn is designed to merely codify
existing practice: exemption is presently the standard mecthod
used to acquire Commission approval for acquisitions and
operations, !t ls designed to meet the need for expeditious
handling of a large numper of requests that are rarely opposed,
In moat {nstances, the transactions under this proposal will
involve resumed or continued rail service with no change in
operations, This exemption is designed to teduce regulatory
delay and costs. )

Several protsstants argue that the ¢findings needed to grant
an sxemption under section 10503 c¢annot be made for all, or
substantially all, ascquisitions and operations normally governed
by section 10901, They c¢ite two Cames to support this
propoaition, citing Finance Docket No. 30663, Chiczge Cen, &
P,R.R. Co.~~Purchase (9ortinn), Trackage RightsS, anc Securities

» 8&t for modizisd procedure in cecldion (not
printed] secrved September 17, 198%5: and Pinance Dockat No, 30439,
Gulf & Misszs, R.R, Corp.-Purchase (Portion) = Exampticn = I,C,.G.

anuaty ¢, <« Howsver,

in Gulf and Chicago the Commigsion made the requirsd £indings and
granted an exsmption., The Commisaion has yet to decide a single
cagse involving the type of linited trangacticns included here, in
which it could not make the required findings. However, the fact
that in the future there may be a Zew proposals out of hundreds
that require an invescigation does noc preclude us from
cencluding that regulation of gubstantially all of these
transactions i not nscessary to carry out che nacional rail
cransporsation polisy., This conclusion is complecely consistent
with the legislative directive concerning the Commission's
exemption power, .o

Under the new rule, class exemptions mav still be reviewed
by =he Commission, Aany affected party can file a petition to
revoke under section 10505(d) and attempt to show that regulation
is necegsary to carry out the rail transportation policy. 1In
Iight of the explicit legislative directive to grant exemptions
and then rely on aftar-the-fact remadies, including revocation,
the potential for total or partial reimposition of reqgulation is
always present. Accordingly, we reject protestants’' argument
that an aZfzer-zne=-fact remedy is not satisfactory. Transactions
under tnis class exemption involve the transfer of discrete,
defined property that would not be "lost” in the property of the
acguirer, Thus, any transaction could be reversed in whole or in
part, and we specifically reserve the right to require
divestiture to avoid abuses oOf market power resulting from the
transaction, or to regulate in accord with the provisions of the
rail transporcation policy.

Some protestants fear that this proposal will be used by
class I railroads to divest themselves of marginally profitable
lines. They are concernead that this will rasult..in a transfer of
ownersnip to a party who 1s not financially vianle ov lead to
inferiov sarvice, The three ciases cited to support this concern

/ 1d.



Ex Parte No, 392 (Sub-No, 1)

involved puzchases of lines that waere Being abandoned.®/ 1n

these cases, if it ware not for the operations by the ®aortline, ,
rail service would have ended at an earlier date, and there was
no negative {impact on service o the public ss a result of the
trangactions. Aadditionally, insslvancy by three smail railroads
attempting to improve unprofitable lines of class I railroads
that wevre to be abandoned is not {ndicative of the financial
stability of numercus othay shortlines,

Commentors' congerns about the financial viapility of new
carriers are not supported by any specific evidence. Tllinols
Department of Transportation gtates that lts records show that
the Commission has approved 10 exempption petitions in Illinois,
Six have resulted in apparently viable cperations: the two
carriers that fajled (Prairie Ttunk.and Pratiie Contral) acquired
lines that wers bsing abandoned; and two did not consumate the
tranrarriang. Whilo seme nsvw spdralury may, OF course, not
succeed in revitalizing unprofitadle or marginal lines, we are
not aware of many that have failed,

Moreover, we do not agree that the tranafer of an active
rail line under this exemption would result in a "de facto"
abandonment, as argued by some protestancs., Transfer of a line
t0 a new carrier that can operate the line mors .economically or
more affectively than the existing carrier serves shipper and
community interests Dy continuing rail s2rvige, and allows che
selling railroad tc eliminate lines it <cannot operate
econcmically. Transfar before 3 financial crisis (with attendant
clans for abandonment) helos aggurs ¢ontinued viable service.

rinally, we nots that sghortlines are dopendent on local
~raffic Ior their survival, and chus have a greater {ncentive
than ¢lass T carrviers to provides loeal snippers with service
tailored to their needs, Notably, no shipper opposes tihis class
exemption. Shortlines frequently are able to reduce operating
costs and thus keep rates competitive. No avidence was submitzed
to refute the tentative conclusion {n the NPR at page 4 that:

The transfer of abandoned or underused rail
property for more efficient use by a rajlrcad
can be bdeneficial to the shippers on tre line,
ro the community that the line runs through, and
to che selling railyoad. wWhen a transgfer
accurs, shippers receive continued, if not
enhanced service, wniis the selling railroad
continues to receive the feeder traffic
generated by the line at i3 junction point with
the new opervator,

We affirm this conclusion,

The NPR, at page 5, 2130 contained a clear statement that
employee protection would not be impased on this class of
transactionss

~.
-

rie Trunk RWwilwayv-Accuisition and Aperaticn, 348 §.C.C.
77V: Firance Docxet No.o 100323, Prairi2 Cantral 2avloavg



hx P;:to Na. 392 (sub-No. 1)

We have consistently rejected these reqguests (fer
labor protection], reatffirming cur long-standing, and
judicially approved policy of ant imposing labor protective
conditions on acquisitionsd and operations under section
10901. We have stated that the policy of supporting
continued operation of abandonsed lines or abandonable rail
lines is so strong that we will not impose labor protaction
evéen on established carriers acquiring or operacing such
lines, See, e.9., Tennesdee Central Ry. Co.-Adandanment,
334 1.€.C, 235 (196%)7 and Finance DOCKEE No. 39923, ACG.
of Line of Chicago, R.I. & .P, Ry, Co.~Ft, WortheDallay, TX
(not printaed), setved June 3, 1982. It is our escaolished
policy that the imposition of laber protective conditions
on acquisitions and operations under 10901 could seriously
Jjsopardize the sconomics .of continued rail operations and
result in the abandonment of the property with the atctsndant
loss of both service and jobs on the line. (footnote
omitted.] In conclusion, we would not impose protective
conditions if an application or individual exemption were
£lled. We propose to follow.thac policy should this class

exemption be adopted. * * *

The Commission's well established discretion to impose labor
procection under 49 U.S.C. 10901 was recently confirmed in 3lack
v, ICC, 762 P.2d 106, 111 (D.,C., Clr, 198%), c¢iting R[milway Labor
Executivea' Ass'n v, United Shates, 697 £,2d 285, 2 th Cir.
1983,1 SImOnS 7 lsgo 597 F.Zd 326! 340 (DCCD C.‘.'.'. 1982), lnd I_ﬂ.
re Chicago, Mllwaukee, St. P, & P. R.R., 553 F£,2d 1149, 1169 (7th
Cir, 193811, cert, =aniecd, <55 G.a, 10C0 (1282), The Raliway
Labor Zxecutives' Asscciation (RLEA) and Unized Transportat:ion
Union (UTY) offer nO perguasive argument that amployee pretaction
uncer 10901 is mandatory., Inatead, they arzue that the
Commission cannot exercige its discretion oy making a clags-wide
finding that emplovee protection will not be imposed. 1£
dizeretion couyld not be exercised by a ¢lass finding, it would be
virtually impossible for an agency to use rulemaking instead of
individual adjudication in dealing with a particular category of
casas, "[Tlhe choice made betwaen proceeding by general rule or
by individual, ad hoe litligation is one that lies primarily in
the informed discreclon of the administrative agency.” SEC V.
Chenery Corp., 332 U.S. 194, 203 (1947). Accord, Vermont Yankee
Nuclear Power COrp., v. Natural Resources Defense Couneil, 435
0.5. 319, 524~-325 (1978): National Sma:l Snioments .rattie Cont.
v. ICC, 725 F£.2d 1442, 144738 (0.C, Cit. T,

Exercising our discretion to not impose employee protectian
on this class of transactions is consiscent with conqressional
intent.?/ In drafeing the Staggers Act, Congress chose not to
burden Tertain new operators with labor protection costs, For
example, the acquirer of a rail line under 4% U,8.C. 10910, the
faader rail program, can elect to be exempet from nearly all

o

I/ Th2 legislative histsry 2f the Stagg
Qeliberate congrassioral optina £3r "dizowae
“mandatory® lador protection in secticn ldag
1430, sugza n. 6, at l15-16.

Azt reflecrs a
tisnary” ratner than
Gl. H,R. Rep. MNo.

@ o




., Ex Parte No, 392 {Sub~No, 1)}

provisions of the Intergtate Commerce Acti including the labor
protection provisions of 49.U,5,C. 10903,10/

Additionally, 49 U.$.C. 10905, the provision governing
offers of financial assistance, is silent an the issue of
employes protection. After an analysis of congressicnal (ntent,
the Commigsion exercised i{ts discretion and did not impose
employea protection on gection 1090% transactions, fllinois
Central Gulf R, Co.-Abandonment, 366 I.C.C, 911 (19877 aff‘'d,

MMONA V., 2,GsGCo T, th Cir. 1985), pending cart,,
NQ. 85=438, We concluded at page 91l4: )

When this statute (10905] was aenacted, Congress
stated that one of its goals was to asaist shippers
who are sincerely interested in improving rail
service, (citation omitted]. {Employee protectiva]
conditions are {aconsistent with these goals since
they will render acquisition more costly and,
therefare, deter effores which otherwise are to be
encouraged. [(footnote omiteed,]

gmployee protection is also inconsistent with our goals (n
granting this c¢lass exemption and would discourage acquisitions
and operations that should be encouraged. The record supports a
conclusion that the acguirer would not be able to complete the
transaction if those conditions ware imposed.ll/, RLEA ard UTU
have not demonstrated a aeed £or employee proEection either in
past individual exemption requests or in this class exempeion,
There is no reason to impose the potential expensa and burden of
amployee proctaction sn an acquirer where there is not likely to
he A& démonstrated need,

To date meost exempticna have invelved abandoned iines, and
employee arotective conditions had already veen imposed on she
abandoning=9elling carrier {n the abandonment proceeding., In
thase tnstances not invoelving abandoned lines, labor has on
occasion requestad chat eonditions ha imposed on & selling
carrier, Prior to the late 1970's, the Commisgion did not have a
¢lear poliey concerning impesing employee protecrive conditions
on a seller, With the bankruptcey of Chicago, Roeck Island and
Pacific Railway Company, Debtor (Wllliam M. Gibbans, Trustee),
(Roeck Island) and the Chicago, Milwaukee, St, Paul and paeific
Railroad Company. Debtor, many shortiines sought %o acguirce
marginal or apandoned lines, Faced with the need to encourage
continuation of rail service, tha Commission adopted the present
palicy nf not imposing conditions

10/ piscussed in detail in Simmons v. 1,C.C., supra n. §, at
1. )
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on the buyer or the sellar.l2/ we reasoned that there are costs
assoclated with labot prote®€icn, and chase costs would result in
an increaged sealling price, Thus, the acquirer would indiraetly
Dear these costs, In addition, in transactions under section
10901, operations ave continuing and jobs for rail employees will
cantinue to he available. Thus, railreads seeking to rid
themselves of marginal lines should be encouraged to sell to
shippers, shortlines, communities, and other mainline carrisrs
who seek to continue operations aver these lines, IZ lapor
protective conditions are 'imposed, the economic justificatien for
transter of a line is diminishad If not negated. Accordingly,
for thess reascns and the reasons discussed above, no conditions
will be imposed a8 a matter of coursw on the soller in a proposal
using this class exemption, .

In view of labor's lack of demonatrated need, the
availability of revocation, congressional and Commission policles
encouraging continued rail operations, and the likxelinooed that
laber conditions would jeopardize the cransaction and the
economics of continued operacions, we will exercime our
discrecion and not impoge amployee protective conditions on this
¢class of transactions.

In an extraordinary case, 2 protedting labor union may seek
protection by way of a petition to revoks undar 10505(d)., If an
exceptional showing of circumstances justifying the imposition of
labor protection ias made, the Cammission is smpowsred to trevoke
the exemption, in whole or in part, and impose labor protection.
Howaver, we will respond summarily to unsupparted or otherwise
280 forma requests £or labor protection..

Several rallroads argue that the Commissicon's authority to
{mpose labar protection is limited by the'plain language of
section 1090l(e) to situacions where a "rail carrier propesais)
both to eanstruct and operate a neaw railvroad line pursuant to
this section.” (emphasiz added.,) In view of our general neclding,
we need not and will not resolve thiz heara. wWe nnra anly whas,
walle amencments ta the I[nterscate Commerce Act reflect a
digsinclinacion towards routineiy - imposed labor protection, our
regulatory authority is both express and impiied and early cases
an the subject £ind implied authority to imposze labor
protection, See United States v, Lowden, 308 U.S. 225, 239-40

{1939),

RLEA and UTU also argue that it is “prematyre” to adept an
exemption that is at odds with legal arguments made bv RLEA and
UTY in several cases pending review. Howaver, pending couyrt
cages cannot restrict an agency's docket in the manner advocated:
secctled principles of administrative law precludes that., The
Administrative Orders Review Aet ("Hobbs aet*), 28 U.S.C. 2342,
st seq., confers "exclusive jurisdiction® on a single cdurt of

(198
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appeals t2 enjoin or sat 3side a partlicular Commission rule or
order, 28 U.S,C. 2349, and %o stay the agency's order pendents
lite or permanently. Id, That jurisdiction dows not extend ko
other Commisaion proceedings, avan thosa premised on the validity
of an order under judiclal challenge., Thus, the Commisaion is
under no legal obligation to stay its, prasent administrative
proceeding until various coure zases are decided. Additionally,
the arguments advanced in the cagses c¢ited by RLEA and UTU do not
persuade ug that the 109!} positions adopted {an thix exemption
proceeding arxe in error.ts/ . '

RLEA and UTU further challenge the inclusion of “incidental
trackage tights™ in this class exemption. For olarity, we define
"{ncidental trackage rightas” as a grant of tragkage rights by the
seller, or the assignment of trackage rights to operate ovar the
line of a third party, that occurs at the time of the acquisition
or operation. For the reasons notsd above, tha pending case
cited by RLEA, RLEA v, ICC, ¢t al., D.C. Cir., No. 85-1443, does
not make our action prematute (RLEA has now moved for voluntary
dismissall, Recently, {n 3lack v, ICC, supra, at 110-11, 1l4~lS5,
the D.C, Circult reaffirmed two Seventh Circuit decisions that
saction 11343 governs only transactions between two oY more
carriers (In Re Chicago, Milwaukee S8St. P, § P,R.R., supra, and
fillinois v Unitdd States, supza). TNUS, CFACKAQE righes
invelving only one carrier or an abandoned line are progerly
{ncluded in this claas exemption.

e —

A few Etatas ars cSSihwwined that tnis proposal will resule in
a shortened time pericd for lomment before the propcsal becomes
affective, Generally, exemptiona have a 31C«day effeccive dacey
howaver, many sxemptions include a request for an ‘mmediate
affective date that is usually granted, oOur esxperience hag shown
that there is ganerally stwzong support for individual exemption
requests to be handled expeditiously so that rail service will
not be interrupted. It has 2een our experience that affected
shippers and communities do not seek a longer period for comment,
even when the decision is effective immediately., Although the
comment period is rarely used to oppose {ndividual exemptions,
A few Stats agencies nevertheless seek to have the proposed rules
modified to include a notice and comment period, We conclude
that there has been no showing of a benefit from a notice and
comment period thac ocutweighs the benefit of expeditious
handling. Doing s0 would he incongsistent with the {ntent of this
class axemption - %0 streamline current procedures. e note
that, as a practical macter, State and lccal governments receive
actual notice well before the proposal is f£iled. Local interesgs
and sovernment entities are cften involved in the early stages of
thase proposals and frequently provide funding and loan
guarantees. Additionally, no notice is given today before an
individual exemption raquest is filed, and experience has snhcwn
that no hardship results,

rinally, we will clarify a statement {n the NPR that {f the
notice of axemption containg false or misleading information it
will be revoked. Consistent with other clasa~-exemptions, if the
notice contains false or mislmading informaeion it is voig ab
initio (Sees 4% C.F.R. 1152.30(<d)(3)). Revocation, as discussed
above, i3 a remedy available under 10505(d). These neririons may
be filed pursuant t5 49 C.F.R, Part 1115 or Pars 1117, This
ninor medification i3 included in tne final rula.
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. .

We also clarify ehat thiz exemption includes a change in
operators, either carrier or non-carriar, {f the lease remains a
1n4A1 rraneacdtion,

. A number of parties suggested that the information requized
in the notice be broadenad to include more detailad financial and
oparating data, QOthers raquest that we require, among other
things, negotatisn batveen compéting carriers., We have reviewed
our experisnce under the many i{ndividual sxemptions proceedings
we have deacided to date, The vast majority of these cases have
been processed with Zar leas financial and operating information,
to the apparent satisfaction of the affected shipper and carrier
parties. Moreover, those dirsctly involved (including the stace)
are, in fact, well aware of the financial condition of the
potential acquirer, expected traffiec reveanues, volume and
cormodities, a3 well as {nrended cperation,

We have considerad the propesed rules with thess conclusions
in ming, and will eliminate proposed rules 1150.33(f) and (h) as
unnecessary and potentially misleading, we almo do not think it
would be productive to impose a negetiation raquirement in all
cases deapite the fact that only the very rars cass risaes any
competitive issusd. wWhile we do not minimize thase conaarns, we
balisve the revocation precedure is adequate and appropriate to
handle the few unigue cages, and a petiticn for stay can also be
£iled in the exceptional case, We have and will continue to
handle these cases expeditiously.

We conclude that exemption of these transactions will foster
the rail transportation policy of 49 U,3.C, 10101a by minimizing
the need for federal ragulacery’‘contyrol oveyr the rail
tranaparcation systam, enauring the development and eontinuacion
2f a sound rail transportation eystam, foatering sound economic
conditions in transportation, reducing regulatory barriers to
entry, and encouraging efficient vail management, Therefore, we
£ind that the continued regulation of acguisitions and operations
under 49 U,5.C. 10901 {3 not necessary to carry ocut the natlonal
rail transportaticn policy.

We further find that these transactions will not resuylt in
an abuse of market powsr, Proposals under this class axemption
generally will maintain the status quo and will not change the
competitive sftuation. The Vital i{htérests of shippers,
commynitieg, and carriers will be gserved by this exempticn
because it will result in the continuation of gservice that night
otherwice be lost. Accordingly, we adopt the NPR,

Othar exemptions that may be relavant to a proposal under
this Subpart are the class exemption for concrol at $9 C,F.R.
1180,2(d) (1) and {2}, and the exemption from securities
regulation at 49 C.F.R. l175.

We find:

1. Regulation of acquisitioans and operations of railroads
under 49 U.S.C. 10901 i3 not necegsary to carry out the rail
transportation policy and is not necessary to-protect shippers
from the abuse of market power,
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2, Wa affirm the conclusions axpressed in the VPR that this
action will not have a signiflicant economis inmpact on a
gubstantial number of small entitles, because 1t imposes no new
requirements on them,

3., This action will not significantly affect either the
quality of the human environmsnt or energy sonservaeion,

553 Authority: 49 U.8.C, 10331, 10505, and 1090l; and 5 U.S.C.

It is ordered:

1., We adopt the Notice of JFroposed Rulemaking and amend
part 1150 of the Code of Frederal Regulations as set forth in the
Appendix to this decision, o .

2, This decision is effaective February 17, 198s.

. By the Commission, Chairman Gradison, Vica Chairman Simmens,
Commi{ssioners Taylor, Sterrett, Andre, lamboley, and Strenio,
Vice Chairman Simmons concurred with a separate expression,
Commissioner Lambolay concurrsd in part, and dissented in part
with a separate expression. i

James B, 3Zayne
(STAL) Secratarcy



MEETING MINUTES
WORKERS COMPENSATION SUBCOMMITTEE
MARCH 16, 1987

The meeting of the Workers' Compensation Subcommittee was
called to order at 12:15 a.m. on March 16, 1987 in room 312f
of the state capitol building by Chairman Bill Glaser.

All members were present.
MEDIATION

(2a:314) Bob Robinson, administrator of the Workers' Compen-
sation Division (WCD), presented an overview of the dispute
language in the 1legislation on pages 15 and 16. In an
attempt to eliminate unnecessary litigation and the abuses
of wusing the court, the WC Advisory Council developed
language to determine that a dispute had occurred.
Mr. Robinson stated that currently there are a certain
number of attorneys who will not deal with the claims
examiner or the insurance company but ask for maximum
benefits even before the claimant has reached maximum
healing. He stated at this point the insurer cannot respond
to make a wvalid counter offer because not all of the
evidence is gathered. He said under the current system, the
attorney can make the demand before the evidence is
available, the insurer cannot respond or does not give in to
the maximum demand, and the case is placed on the court
docket. After 1t 1is on the docket, +the information
gathering process begins. To the extent the case 1is not
settled prior to the date of hearing, it goes to the court,
and if the court awards a portion of the requested amount,
the attorneys fees are translated from 25% of additional
benefits to 33%, an incentive to not work with the claims
examiner but to get to the court even before the insurer has
adequate evidence.

He stated the council adopted the language in section 8 to
provide for a resolution of disputes in a case before it
goes before a mediator. The legislation states the claimant
making the demand shall present the insurance company with a
specific written demand with explanation and documentary
evidence to enable the company to evaluate the demand, and
the party receiving the demand shall respond in writing
within 15 working days of receipt. If they don't respond or
provide an acceptable response the claimant can then go to
mediation.

(2a:381) He stated the court has adopted a "five minute
rule" that basically says that if you have a dispute that
couldn't be resolved within five (5) minutes, it was a valid
dispute and could be placed on the court docket. The court,
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because of that, is used as leverage. He added this lan-
guage states that before the court can be used as leverage,
the insurance company must be presented with the demand or a
basis from which to respond. The insurance company is then
given 15 days to respond in writing. If they do not respond
or do not provide an acceptable response, the claimant can
then go to mediation. If an individual is not satisfied with
the information provided by the insurance company, and they
have documentation and the basis for a dispute, they can
move into mediation.

(la:417) Bob Jensen, administrator of the Employment Rela-
tions Division, Department of Labor and Industry, and the
five (5) member board of personnel appeals, which adminis-
ters the Collective Bargaining Act for public employees,
spoke on the mediation process in SB 315,

Mr Jensen states there were differences between the intent
of mediation in the bill and what might usually be consid-
ered part of a mediation process. When the bill passed the
senate, the need for a preliminary meeting on the issue of
mediation developed and a steering committee was formed of

representatives, claims attorneys, insurers, organized
labor, the workers' compensation court, staff from WCD and
the Department of Labor. He then presented the committee

with exhibit 1 on the areas discussed. Exhibit 1 delineates
the purpose of the mediation process as described in section
52 of the bill, with the addition that the process must be
speedy and fair to allow the parties involved to feel
comfortable and that they are getting a "square deal”.

He stated the handout describes two (2) or three (3) of the
basic responsibilities of mediators, as he sees it, under SB
315 and how this responsibility differs from other mediation
processes.

He stated the steering committee also discussed the qualifi-
cations and selection of mediators, and discussed the
appropriate personal traits that an individual would re-
quire, skills, and a general presence of authority. The
committee felt that technical competence was the most impor-
tant trait a mediator would require to perform this job. It
was suggested that initially the mediators be contracted
rather than staff to establish credibility, with contracted
mediators training staff mediators six (6) months or one (1)
year later in the technical areas, so that the division
would eventually end up with staff mediators.

(3a:013) Mr Jensen stated some consensus was reached by the
committee on unrepresented claimants, and the need to
develop a simple mediation request form and that the
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mediator should help the claimant gather the appropriate
information.

Item five (5) of exhibit 1 describes issues for rules and
further discussion by the steering committee.

Some of the areas Mr Jensen covered were:
_What constitutes appropriate and sufficient information.

He said in regard to page 16, line 8, rules and criteria
needed to be developed for the grounds for dismissal by a
mediator. Several members of the committee felt it was
important for both sides to be represented at this point to
make it easier for the mediator to deal with the dismissal.

Other language he felt needed to be addressed in rules or
statute and through further discussion by the steering
committee was the content of a mediator's report following
mediation and non-cooperation, the mediator's notes - what
type of notes and should they be included in the claimants
file; the need to define the "insurer" and "claimant"
parties and who has access to information, "dispute", what
constitutes "all relevant evidence", "may petition" should
be a simple process, what type of information is required
for petitioning; "representation" and unrepresented claim-
ants, and who can be a representative. He added an impor-
tant point is the need to establish time 1lines for the
mediator's recommendation after the parties have presented
their information and evidence. The committee had discussed
this point at some length as to appropriate time lines in
this process. Discussed were 30 to 60 days from the time of
request of mediation is filed for the gathering of informa-
tion and for the actual conference, 15 - 20 days for the
mediator to make a recommendation.

Mr Jensen said the guestion came up in committee as to
whether the other parties have access and availability to
the division files.

(3a:210) He noted the mediator's responsibility to see that
the appropriate evidence is offered for mediation, as this
evidence must include that which would be present if the
case were being presented to the workers compensation judge.

In response to a question from Rep Driscoll, Mr Robinson
clarified the intent of section 8 as disputes between the
insurer and employer, i.e. <classification, independent
contractor/employee issue, not disputes concerning benefits.

Rep Driscoll noted that as he sees it the process of media-
tion is structured primarily to deal with temporary total
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benefits. He stated there are no time limits, and presented
a scenario of a worker who is injured and the insurer or
employer denies liability, he has no access to the proce-
dure, he contacts the division, gets a form, and starts the
mediation process. He asked how long it would be before
there is a face to face meeting between the insurer and the
injured party and where will that meeting be held? He
added the average worker does not know who the employer's
insurance company is, and if the employer does not cooperate
and give him that information or will not fill out the forms
and he ends up contacting the di ision, what section of the
legislation would apply, section 8 or section 52?2 Jim
Murphy, bureau chief of the state fund, stated that if the
individual states he has been injured and the employer will
not help him, the division looks to see if the employer has
coverage. If there is coverage, the division would provide
an accident form within 24 hours. He stated the employee is
not responsible to get the employer's report in the first
place. The insurance carrier would request that report, and
if the report wasn't forthcoming, by another section of this
statute the insurance carrier has 30 days to accept or deny
liability. The carrier can accept 1liability without an
employers report. The case would end up in mediation when
the insurance carrier actually made a decision and said they
denied the claim, and at that point the claimant could
dispute and go forward to mediation.

Rep Driscoll asked what type of time limits were involved
for this process. He noted 30 days had transpired between
the time of injury and the determination of liability by the
carrier, the worker has no lost time money. He now requests
mediation. How long before he gets a mediator, and will he
have to come to Helena for the mediation process?

Mr Murphy stated this is a subject that has to be in the
rules. In the steering committee the discussion was 30 to
60 days as outside time limits between the time a request
for petition is filed and they would get to mediation and 10

to 20 days for the mediator's recommendation. As far as
where mediation would be held, this area was not really
discussed. It could be set up in various areas, i.e., a

rotation going out to various cities on a monthly basis.

Rep Driscoll stated it was very important that in consider-
ing that a worker would be without income for up to 90 or
100 days, that the mediation be held in their home town, as
he couldn't afford to travel to Helena.

Rep Driscoll asked if an injured worker is receiving tempo-
rary total benefits, and the insurer wishes to take the
benefits away, will the same procedure be used and the same
time limits be enforced. Mr Robinson stated another section
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of law in the Workers Compensation Act states that if an
insurer reduces benefits and there is a dispute over that
reduction, the claimant can ask the division to issue an
order demanding that the insurer continue to pay those
benefits for 49 days, during which time the dispute should
be resolved.

Rep Driscoll asked if 1liability was denied, and the case
went to mediation, the mediator agreed with the injured
worker that they should be getting benefits, and the worker
had hired an attorney, who pays the attorney. Mr Robinson
stated that as long as it is not in the court the claimant
pays the attorney, because the benefits would be gained
through his efforts. If the case goes to court and the
court determines there was unreasonable action taken by the
insurance company, then those legal costs and fees can be
assessed against the insurer.

The meeting was adjourned at 1:05 (3a:430)

Bill Glaser, Chairman

bg/gmc/3.16 DRAFT
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MEDIATION - WORKER'S COMPENSATION

Purpose: To prevent when possible the filing in the
worker's compensation court of actions by claimants or
insurers, if an equitable and reasonable resolution may
be affected at an earlier stage. (Section 52)

- must be speedy and fair

Responsibility of Mediators:

A. Dismiss petitions if Section 8 not complied with
B. Assure that all relevant evidence is brought forth
C. Suggest possible solutions

D. Recommend a solution

E. Prepare report on non-cooperation

Qualifications and Selection of Mediators:
A. Basic Qualifications

- impartiality :

- appropriate personal traits

- technical competence.
B. Staff or contract mediators

- initial training

- maintenance training

- compensation

- coordination

Unrepresented Claimants:
A. Simple mediation request form
B. Mediator should assist

Issues for Rules and Further Discussion by the
Steering Committee:
A. Information

- all relevant evidence

- completeness for section 8

- availability of Worker s Compensation files to all
parties

- medical (often not timely)

B. Grounds for mediator's dismissal of petition
(consideration of represented and unrepresented claimants)

C. Mediators report (following mediation and non-cooperation)
D. Mediator's notes (should they be included in the file)

E. Role of mediator - unrepresented claimants



Mediation request form (what information should be
included) simple

Definition of representative (union representative or
non attorney

Definition of dispute
Proper parties
Time lines for mediation process

Conduct of mediation proceedings



WORKERS' COMPENSATION MEDIATOR

Duties and Responsibilities:

1. With neutrality, persuasion which maintains
personal integrity and professional presence as well as
technical competency in subject matter:

- Provide mediation to insurers and claimants on
issues concerning workers' compensation benefits.

- Facilitate exchange of information between
parties and assure relevant issues are brought forth in
mediation.

2. Establish and implement procedural functions to
provide necessary forum for dispute settlement.

- Arrange and schedule meetings.

- Conduct joint and/or individual meetings - chair
meetings as needed and maintain order.

- Exercise judgment to propose discussion sequence
and grouping of major and minor issues.

3. Establish and maintain communication channels.

- Arrange for qualified top level direct
communications with appropriate parties and/or

authorities.

- Inform parties of mediator's assessment of

positions.

- Facilitate communications by urging face-to-face

negotiations.



4. Take the affirmative and make substantive

recommendations on issues.

- Persuade parties to prioritize their positions
on the issues.

- Offer creative suggestions on specific issues.

- Advise and assist parties in development and

presentation of proposals and counter-proposals.

- Counsel parties on their legal requirement to

attempt mediation.

Knowledges, Skills and Abilities:

1. Thorough knowledge of state cases and regulations
pertaining to workers' compensation laws. Technical
knowledge of medical terms and conditions. Articulateness

in making one's self understood.

2. Ability to display and maintain neutrality; to

establish and maintain responsiveness, credibility,
confidence, tact, cooperation, confidentiality, and
sensitivity with advisory parties; to persuade, prioritize,
advise, assist and facilitate communication to determine

materiality, relevancy and credibility; and to write clearly

and concisely in simple comprehensive language.



3. The knowledge, skills and abilities are typically
acquired through a combination of education and experience
equivalent to a Bachelor's Degree in Business Administration
or a related field with coursework in law or medicine and
four yvears of professional work in such areas as labor law,
labor relations, mediations or negotiations, all of which
must have been at the level that would provide the

knowledges, skills and abilities required for this position.



‘Mountain States T & T Co., Plaintiff and Appellant, v.
Dept. of Public Service Regulation, Defendants and Respondents
38 St. Rep. 1479 f\

We have ther=zfore issued a directive for a protective order in this

» @se. In it is the result of the balancing process that we have des-

cribed above. Tha order gives the PSC fullaccass to all information

needed by it in its regulatory duties with the right in the commission
« LtO preserve that information in its offices. Likewise, we have provicded
that the Consumer Counsel may receive such information and preserve
the same in its office. We have made the same information available
to any party, corporate or private, participating in the rate hearincs
before the PSC, subject to provisions which protect the confidentiality
of the trade secret information. .We are confident that such provisions
provide consnmors with adequate knowledge to participate fully in th_
®» comrission's proceedings wnile at. the same time protecting the lnter

of the utility. See Pennzoil Co., 534 F 2d at 632.

s DUE PROCESS - FOURTZENTH AMENDMENT ~ EQUAL PROTECTION

The PSC held in its order denying.a.protective order on April 30,
1979 (and upheld its ruling on a motion. for reconsideration) that-

" "Mountain States Telephone and Telegraph Company is not to be considered
an individual under Article II, Section 9, of the Montana Constitution."”
- The commission ruling took Mountain Bell . out of the exception, con-
tained .in Mont. Conskt., Art. II, sec. 9, which states that the "right
to know" does not apply "in cases in which the demand of indiwvidual
w*privacy clearly exceeds the merits of public disclosure." (
The District Court, sitting in review of the PSC order declin=d to
- follow the PSC's rationale as to whether Mountain Bell was entitled to

the benefit of the exception. Instead the District Court determined
that the PSC would have applied the “"right to know" provision even-
handedly, both to individuals and to corporations, and that therefore,

w t+ha P35C would not have mads any distinction between individuals and
corporations as classes. The District Court concluded therefore that
no eqgual protection question was. presented to it by the ruling.

The District Court appears to base its denial of a protective orderxr
upon the premise that it. is constitutionally permissible for the state
in the exercise of a lawful governmental function, to regulate utilitv
rates, and for its citizens to know how the state regulates such rates
by full access to the information before regulators.

- We incline to agree with the District Court that the PSC would
probably have applied equally the "right to know" constitutional provi-
stcn and reguirad disclosure whether i1t had before it an individual or

w & corporation. Nevertheless, we put this possible corporate classifica-

tion to rest, as_an uncegual apolication of the right to know provisio:,

DrUStating that the demands of individual privacy Of a COXporation 4as

211 as of a p2rson might clearly oxcesd the merits of public disclosuoos

ancd thus come within the exception of the right to know provision.

[ 2

S (
We are reinforced in this conclusion bv Mont. Const., Art. II, S=cC.

w 13, wihich states: "The right of individual privacy is essential to the
well-baoing 0f a free society and shall not be infringad without the show-
ing of a comuelling state interest.

[ ]

- YAQr -
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Mountain States T & T Co., Plaintiff and Appellant, v.

Dept. of Public Service Regulation, Delendants and Respondents
38 St. Rap. 1479

Showing a compelling state interest is an equal protection test,
and it comes into play if the statute or state constitution aZfects a
fundamental right. Schilb v. Kuebel (1971), 404 U.S. 357, 363, 92
S.Ct. 479, 484, 30 L,Ed.2d 502, 511, reh.den. 405 U.S. 948, 92 S.Ct. Z
930, 30 L.=d.2d 818. . _ i

Since we have determined that a trads secret is a species of private
property, the right to hold that property is a fundamental right._\_]_:i.‘__1
the PSC were to be upheld in Jits ruling that the 1972 Mont. Const., Art.

~ITr7Sec. 9, covers individuals but not corporations, it would b2 neces-
Sary that we find a compelling—st

ke s — Ty il =
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—to avoid the implications of the egqual protection clause of the Four-
Tteenth Amendment. We find no such .compelling stare interesc. &
fQ§f§Ofatlon’iS 2 'person" within fhe cdus process-—and—egual protection =
clauses of thne Fourtesnth Amendment to the U.S. Constitution. First i
“Nat. Bank or BosTton v. Bellottl (1378), 435 U.S. 765, 780, 98 S+C&=
{407, 1418, 55 L.Ed.2d 707, 720, reh.den. 438 U.S. 907, 98 S.Ct. 3126, s

57 L.Ed.2d4 1150. ‘ : %
Even, however, i1if we were to agree with the District Court that
no pemicious classification by the PSC is involved in this case because
of its even-handed application of the right to know provision, we cannot
escape the implications of the Fourteenth Amendment under our finding
that a due process violation occurred in the refusal of the gprotactive
order. The Fourteenth Amendment dozs far more than extend ecual protec-wy
tion in the application of state law. It also provides that no state

" shall . . . deprive any person of life, liberty, or property, without
due process of law . . ."

o

R

it

¢
[

Our state constitution also guarantees due process, 1972 Moat. Const.,
Art. II, Sec. 17, and equal protection of the laws, Mont. Const.,
Art. II, Sec. 4. The application by the PSC of Montana's right to know
provision in this instance created a conilict of that provision witn
the due process and equal protection clauses of the state constitution.

It is not difficult to resolve the conflict if we keep ir .2ind the
federal constitutional prOVlSlonS. The due process clauses oI the
Fifth and Fourteenth Amendments of the U.S. Constitution also conflict
with Montara's right to know provision as aopl*ed here by the PSC.

It is approsriate that state rules respacting due process princioles |
be in harmony with federal rules on the same subject, in the same |
area. Matter of M.D.Y.R. (1978}, 177 Mont. 521, 532, 582 p.2d4 758, 78&5S.
By holding that the due process clause 0of the Fourteenth Amendnent

and the due process clause of the Fifth Amendment require us to provide
protection to Mountain Bell for its trade secrets to the extent not
necessary for regulation, we confirm the police power of the state
regulate utilities, we resolve the seeming internz!l conflict in our

pole}

state constitution created by the PSC in the application of the richt
to krcw provision, and we pay due accord to the due process resguirements
of the U.S. Constitution.

INZOPMATIONAL RIGIHTS OF THE PSC AND THE CONSUMER COUNSEL

It should be noted that in our protective order, we have placad no

&

- 1287 -~
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Mountain Sktates T & T Co., Plaintiff and.Appellant, v.
‘Depit. 0of Public Service. Regulation, Defendants.and Respondents
38 St. Rep. 1479

P

fetters upon the rights of the PSC and the Consumer Counsel to obtain
from Mountain Bell all information,.including trade secret data, upon

”'wnlcn its application for increased revenues is.based. The police

powes of this state in the regulation.af. public.utilities. is sufficient
basis to justify the unhampered rights of these state agencies to

reczive such information. We have confirmed the rights of these

agencies to hold th2 informaticon in their office files. .Any party <o

the ratemaking process shall have access to the trade secret 1nformat1q5;_
Lo _Drussd bV their exXoert witneSsgs Inthe Tatemaking etermination.
Further Lssemina+igg’gg\gggaigigr{3EIfETTﬁ5ff"EVE“EENEH:\EI:E?ECIB?QEf
Tha 55C, to be released, or not relcased, the exércise

of its fEE5EEEfﬁg\fﬁﬁEETBE§T~/\§ﬁH§?3 thus balanced the rights :ht5“
A1 Citizsns acauired URGST the right to know provision of the stats
constitution with the purpose and.function .for which our laws .compel
disclosure by utilities of trade.secrets. The right to know provision
was designed to prevent the elevation of .a.state czar or oligarchy;

it was not designed for, nor will we .substitute, the tyranny of a
prolatariat.

By our holding here.we have declared. that.the PSC.and utilities
appearing before it are not presented.a Hobson's choica. The.utility
can hold and enjoy its private praoperty. to the .extent not necessary
to be divulgaed in the ratemaking process...The Consumer Counsel, repre-
senting the con;wnldg public, has full access to the necessary intorma-

. -~

tion. Any othe zen, under our order, may also have access EtoO &

j S ovided his or her interest relates 2 ratemaking :
v\—‘vM

P>

The judgment of the District Court is reversed. This opinion shall
be a declaratory judgment on the rights of the parties. We retain
jurisdiction of this proceedings as recited in the attached order.

No costs to any party.

O RDER

PER CURIAM:

This 1s an apzeal from a judgment for the defendants-respondents
entered in the First Judicial District Court, Lewlis. and Clark County,
on Dacember 3, 1930.

Briefs hava been received and oral.argument by all parties had
befcre this Court on June 9, 1981, and the matter thereupon taken
under advisament.
Th2 Court has concluded that plaintiff-appellants are entitled to ‘

protective relief; however, the constitutional issues raised in the \
CZisa ave too coemplern, require extended discussion, and the courc!
opliton will not be issued for ac least thirty days.

- 1483 -
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In the interest of expediting the proceedings before the Public .
Service Commission which underlie the declaratory action in the District i

.Court, the Court deems it appropriate to issue this interlocutory order
pending issuance.of its final opinion;

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDCED. AND DECREED:

1. The judgment entered in favor.of the defendants on December 3,
1980, in cause no. 43992 in the District Court.of the First Judicial
District, in and for the County of Lewis and Clark, be and the same is.
hereby reversed, vacated and set aside.

2. The said District Court is hereby required and orderad to enter
judgment in favor of the plaintiffs-appellants in said District Court.
Said judgment shall. include an order directed to the Department of
Public. Service Regulation, the Public Service Commission of the State
.0of Montana, directing that the said Public.Service Commission shall
make and enter .in the underlying proceedings before it the following
order:

"ORDER

"PHE COMMISSION ORDERS THAT:

. 4
"1. All dccuments, data, information, studies and other matters ‘wﬁ
furnished pursuant to any interrogatories or requests for information,
subpoenas, depositions, or other modas of discovery that are claimed
to be trade secret, privilegad or coanfidential natura shell ba furnished;
pursuant to the terms of this Order, and. shall be treated by all persons
accorded access thereto pursuant to this Order as constituting trace
secret, confidential or privileged commercial and financial information
(hereinafter referred to as 'Confidential Information'), and shall
neithar be used nor disclosed except for th2 purpose of this procseding,
and solely in accorcdance with this Oxder.

"2. All Confidential Informaticn macde available pursuant to this
Order shall be givan solely to counsel for the parties, and shall not
ba used or disclosed except for purposes of this proceeding; provided,
however, that access to any specific Confidential Information may be
authorized by said counsel, solely for the purpose of this procez=ding,
to thosa parsons indicated by the parties as being their exparts in
this matter. Any such expert may not be an officer, director or
employee (except legal counsel) of the parties, or an officer, director,
emnrloyees or stockholder or member of an association or corporation of ”
which any party is a member, subsidiary or affiliate. Any member of %
the Public Sarvica Commission, and any member of its staff, the Consumer
Counsal, and any member of its staff . may have access to any Confidential
Information made available pursuant to this Order. ?

"3. Prior to giving access to Confidential Information as conte:pl&ﬂi
in Paragraoh 2 abovs to any expsrt, counsel for the party seeking Tavies
©I the Confidential Information ghall <2liver a copv of this Crder <o %i
sucin perszon, and prior to disclosure such person shall agrez in writing
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. to complv with anibe bound. by this.Order;.and.said. counsel shall, at
the time of the review of such information.and data, or as soon there-
after as practicable, .deliver to.counsel for the party furnishing said
information and data a copy of. such written agreement {(which shall
shew signatory's full .name, permanent .address,. and employer).

"4, Where feasible, Confidential Information will be marked as such
® and delivered to counsel.. .In the.alternative, the Confidential. Informa-
tion may be made available for inspection .and be reviewed by counsel
and experts as defined in paragraph 2 herein in a place and a time
w Tutually agreed. on by the parties, or as directed by the Public Services
Commission. ) .
- . N TN
"S. . In the event that the parties hereto are unable to.agree that
certain documents, .data,.information, studies or other matters consti- -
tute trade secret, .confidential or privileged commercial and financial
information, the party objecting to the trade secret claim shall forth-
® with submit the said matters to the Commission for its review pursuant
to this Order. When the Commission rules on the question of whether
any dccunments, data information,. studies or.other matters submitted to
w them for review and determination.are .Confidential Information, the
Commission will enter an order. resoliving .the.issue.

"6, ALl counsel for the Commission, the staff. of the Commission

and the staff of the Consumer Counsel.and his attorneys shall be bound (
by the terms of this Order. . )
-’ "7. Those parts of any writing, depositions reduced to writing,

written examination, interrogatories and. answers thereto, or other
written refarences to Congldentlal Information in the course of dis-

w covery, if filed with the Commission, will be sealed by the Commission,
segregated in the files of the Commission, and withheld from inspection
by any pezson not bound by ths terms of this Order, unless such Coniiden-

- tial Information 1is released from the restrictions of this Order either
througnh agreement of the parties or; after notice to the parties and
hearing, pursuant to the Order of the Commission and/or f£inal order of
a Ccurt having jurisdiction.

"All written Confidential Information coming into the possession of
the Consumarz Counsel under this order may be. retained by him in his
w Office frles, but shall be withheld from inspection by others, exceot
for his stafZ and his counsel, unless relecased by the Public Service
Commission and/or a final ocrder of a court under this paragraph 7, and
subject 2lwavs to the terms of paragragh 8 of this Order.

All persons who may be entlfled to receilve, or who are affordad
access to any Confidential Information by reason of this Order shall
® relcther use ror disclose the Condebntwal Information for purpcses of
pusiazss or competition, or any other purpose other than the purroses

oI prauaraticn for and conduct of this. procceding, and then solelr as

I3

w contompizted herein, and shall take reasonable precautions to keaen tna |
g Cofidearal Information secure and in accordance with the purposes
Tana intaont of this Order

- 1490 -
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"9, The parties hereto affected by the terms of this Protective -
Order further retain the right to question, challenge, and object to
the admissibility of any and all data, information, studies and other
matters furnished under.the terms of this Protective Order in respons=a

on the grounds of relevancy or materiality.

e
—

"10. This Order shall in no .way constitute .any waiver of .the rights
of any party herein to contest any assertion or finding of trade secrat,
confidentiality or privilege,.and to appeal any such determination of
.the Commission.or such assertion by a party. o

"1ll. Upon completion of this proceeding,. including any administra-
tive or judicial review thereocf, all. Coniidential Information,.whether
the original or anv duplication or.copy thereof, furnished under the

.terms of this Protective Order, and finallydetermined to be confidential%

ox.trade secret, shall be returned to.the party furnishing such ConZi-
.dential Information made part of the record in this proceeding shall )
remain in the possession of the Commission, and may remain in the posses—
sicn of the Consumer Counsel as.above provided in Paragraph 7.

"12. The provisions of this Order are specifically intendad to avply ¢
to data or information supplied by or from any party to this proceeding %
and any nonparty that supplies documents pursuzant to process issued by
this Commission. ~

&

"13. This Order shall be effective forthwith." b

3. If any provision of the foregoing order regquired to bs entered
by the Public Service Commission shall impsde or make impossible the
performance of the lawful duties of the Public Service Commission, or
the Montana Consumer Counsel in a manner not heretofore arguad in this
caus=, such parties are hereby grantad express permission to file
directly in this Court such moticns as may be approoriate to amend
or vacate the offending provisions of said order, and this Court retains
jurisdiction of the cause for that purpose.

4. This Court further retailns jurisdiction of the cause for the
purpose of issuing an cpinion herein and for such further and other
relief or judgment as may be appropriate in the premises.

DATED this 9th day of July, 1981.

s/ Frank I. Haswell, Chief Justice

s/ Gene B. Daly, Justice

s/ John Conway Harrison, Justice

s/ Frank B. Morrison, Jr., Justice

s/ Jonn C. Sheehy, Justice

s/ Fred J. Weber, Justice

s/ Rokert M. Holter, District Judge,
sittinag for Justice Shea -l
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HOUSE BILL No. 861

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE DISCLOSURE TO
THE ATTORNEY GENERAL, PUBLIC SERVICE COMMISSION, CONSUMER COUNSEL,

AND DEPARTMENT OF RE¥ENBE COMMERCE OF CERTAIN INFORMATION ON THE

BUYER AND SELLER OF A LINE OF RAILROAD; REQUIRING THE BUYER TO SUCCEED
TO THE SELLER'S LEGAL AND CONTRACTUAL RIGHTS AND DUTIES; APPROPRIATING
MONEY FROM THE GENERAL FUND FOR ADMINISTRATION OF THE ACT; AND
PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Definitions. As used in (Sections 2 through 4), the
following definitions apply:

(1) "Buyer'" means a person, corporation, association,
or business entity that acquires a line of railroad, by
purchase, lease, or other agreement, to continue the
commercial transportation of goods or passengers.

(2) "Labor organization' means any organization or
association of any kind in which employees participate and
that exists for the primary purpose of dealing with
employers concerning grievances, labor disputes, wages,
rates of pay, hours of employment, fringe benefits, or other

conditions of employment.
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(3) "Seller" means a person, corporation, association,
or business entity that transfers a line of railroad by
sale, lease, or other agreement.

(4) '"Transaction'" means the limited purchase, sale, or
transfer of part of a line of railroad.

Section 2. Conditions for transfer of line of
railroad. Prior to the transfer of a line of railroad, the
seller and buyer shall:

(1) file a notice of intent and other information, as
described in (section 3), with the attorney general, the

commission, and the consumer counsels,and devartment of commerce.

(2) require representatives to attend meetings, upon
reasonable notice, with the attorney general, the

commission, the department of commerce, and the consumer

counsel to respond to questions and requests for information
on the proposed transaction;

€3y fite with the departmene of revenue a diselesure
ef the tax conseguences of the prepesed transsetiont and

€4y -reguire representatives to attend meetings; upon
reasonabie notiees with the department of revenue te answer
questions reasonabiy reiated te the tax conseguences of the
propesed transactions

Section 3. Notice of intent -- confidentiality. (1)
The notice of intent filed in accordance with (section 2)

must contain:
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(a) a complete and accurate description of the
identities of the buyer and seller; and

(b) a thorough description of the railroad line to

be transferred.

(2) A copy of the proposed sale contract, any market
and feasibility studies, and a financial disclosure of the
buyer must be attached to the notice of intent.

(3) Information contained in the notice of intent
and in the attached material, and in the tax disclosure o
the department of revenue is confidential and may not be
disclosed to anyone other than the buyer, seller, or
recipients of the information as provided in (section 2)=,

or for law enforcement purposes.

Section 4. Preservation of contracts. With respect
to the line of railroad transferred, the buyer succeeds to

and is bound by:

(1) all rights, duties, immunities, and other priviliges

conferred by law on the seller; and
(2) any agreement between the seller and:
(a) the state or a political subdivision of the state;
(b) a shipper located in the state; and
(c) any labor organization.
Section 5. Appropriation. There is appropriated from
the general fund $500 each to the attormey general, public

service commission, consumer counsel, and department of
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revenue commerce for administration of this act.

Section 6. Severability. 1If a part of this act is

invalid, all wvalid parts that are severable from the invalid

part remain in effect. If a part of this act is invalid in

one or more of its applications, the part remains in effect

in all valid applications that are severable from the

invalid applications.

Section 6+7. Codification instruction. Sections 1
through 4 are intended to be codified as an integral part of
Title 69, chapter 14, and the provisions of Title 69,
chapter 14, apply to sections 1 through 4.

Section #=8. Effective date. This act is effective

on passage and approval.

-End-
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ONE APPROACH TO DISCOVERY

State laws regpulating railroads have been steadily eroded and
pre-cmpted by federal laws, rules and regulations. It is the
purpose of this paper to explore an avenue still available to
the state to gain information about some railroad activities
which could impact the state's industry and economy -- whether
favorably or adversely.

Until yesterday (March 12, 1987), rumors circulated daily about
the imminent sale of Burlington Northern Railroad Co. lines known
as the "southern route" extending from Laurel, MT to Sandpoint,
ID., State officials and the public generally expressed concern
about the terms and operating conditions of such a sale. Those
concerns still exist and have become exacerbated due to the lack
of specific information about the sale. Because of the
pre-emption of state authority by federal laws, the legal right
of the state to be informed of the terms of the sale has been
questioned.

If a sale of the southern line resulted in diminished,
terminated or abandoned rail services, the economic impact upon
Montana's economy could be severe and permanent. Conversely, if
such a sale resulted in truly competitive rail services in
Montana, the economic benefits would be predictably

substantial. For these reasons alone, there is a compelling
public interest in the disclosure of the terms of sale and

operation of the southern route.



1.
Because of the Staggers Act, the 4 Rs Act and ICC
interpretations, rules and regulations, an action to enjoin any
activities of BN arc almost automatically transferred to ICC
jurisdiction =-- resulting in a slow and prolonged procedure. An
injunction action would not appear to fetch a speedy disclosure
of the terms of a sale.
An action based upon the land grant theory or the bond theory
would also take a long time to proceed through court.
It is the purpose of this paper to explore the possibility of
forcing disclosure with a writ of mandate and/or a writ of
prohibition.
A writ of mandate may be issued to a corporation by the Montana

Supreme Court or any district court "to compel the performance

of an act which the law specifically enjoins as a duty." The

writ must issue "where there is not a plain, speedy and adequate
remedy in the ordinary course of law."
The key words here are '"which the law specifically enjoins as a
duty."

IT.
IF H.B. 861 PASSES:
This statute would provide solid ground upon which to bring a
petition for an writ of mandate to require BN to disclose the
terms of any sale and operating contract or other lease or

mortgage of a line of railroad.

III.



IE H.B. BGL FATLES:

There seceme to be a very convincing argument that the state has
standing to bring an action for a writ of mandate ecven without a
specific law such as that provided by H.B. 861 based upon long
established theories of public policies based upon public
interests and rights,

L. BN is a quasi-public corporation. It is a private
corporation which has accepted from the state of Montana a
franchise to operate a railroad. Montana's 1889 Constitution,
under which BN operated until 1972, stated that "(A)11l railroads
shall be public highways. . .and all railroad. . .companies shall
be common carriers and subject to legislative control." Art. XV,
Sec. 5. We know that federal laws have pre-empted much of
Montana's original jurisdiction and control, but I know of no
federal law which would change this basic classification that a
railroad is a quasi-public corporation. It was the intent of the
1972 Constitutional Convention to carry forward the language
contained in Section 5, and although the language itself it not
found in our new constitution, the provisions of sections 1 and 2
of Art. XIII of the 1972 Constitution were intended to
provide sufficient guarantees.

2. Corporations by law have the power to contract, but it
is well established that when a quasi-public corporation is
involved, the freedom to contract is more limited. This results
from its duty to the public; a duty which is paramount to

private interests.



"Thus, a quari-public corporation, such as a railroad or
canal  company, or watcerworks or gaslight company, which is
given  the  power of eminent domain or other special
privilege ‘such as operating on public lands granted to
it] in return for the benefit which is to accrue to the
public, and which for this reason owes special duties to
the public, cannot enter into any contract. . .which will
render it wholly or partially wunat.ie to perform such
duties." Fletcher Cyclopedia Corporations, Vol. 6, Sec.
2578. (material in brackoets addeds

Any such contract is void as being contrary to public policy.

Mr.

Justice Miller of the U.S. Supreme Court stated in Thomas v.

West Jersey R. Co., 101 U.S. 71:

"The principle is that where a corporation, like a railroad
company, has granted to it by charter a franchise intended
in large measure to be exercised for the public good, the
due performance of those functions being the consideration
for the public grant, any contract which disables the
corporation from performing those functions, which
undertakes, without the consent of the state, to transfer
to others the rights and powers conferred by the charter,
and to relieve the grantees of the burden which it imposes,
is a violation of the contract with the state, and is void
as against public policy."

This law has been stated many times both before and after the

Thomas Case. It is hardly necessary to say that a railroad

company has no more right to enter into an illegal contract than

any other corporation or person. The term "illegal" as used in

this context means a contract forbidden by a general rule of law

such as that above-stated. A contract against public policy

is "illegal" and may be struck down in a court of law.

3. If the railroad seller and buyer refuse to disclose the

terms of a sale and operating agreement to the state, no

determination can be made in a timely manner as to whether the

contract is hostile to the public interest.

A writ of mandate for disclosure of the terms of the sale



contract would be brought upon these grounds -- the state and the
public have a compelling right to know the sale terms and the
impact they will have, and a quasi-public corporation has the
duty and obligation to disclose the terms of sale of its public
scervices, This is particularly persuasive since 1CC procedurces
may not make these documents available for inspection.

The writ of mandate is not aimed at preventing the contract or
the sale. It is intended to force disclosure only, for the

purposes of measuring its impact upon public policy.
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Art. XV, 84

CONSTITUTION OF

MONTANA

of this constitution, or which mny be hereafter incorporated, whenever
in its opinion it may be injurious to the citizens of the state,

References

Cited or applied in Lewis v. Northern
Pacific Ry. Co, 36 M 207, 210, 92 P 460;
Barth v. Pock, 5! M 418, 429, 165 P 282,

18 LIS Corporations § 80,
13 Awm. Jur, 209, Corporations, §8 K6 et
Beq.

Reinstatement of repenled, forfeited, ex

pired or suspended corporate charter a
Collateral References validating acts in interim. 13 ALI 2d
CorporationsC=38, 41. 1220,

Sec. 4. The legislative assembly shall provide by law that in all elee-
tions for directors or trustees of incorporated companies, every stock-
holder shall have the right to vote in person or by proxy the number of
shares of stock owned by him for as many persons as there are directors
or trustees to be eleeted, or to cumulate said shares, and give one candidate
as many votes as the number of directors multiplied by the number of his
shares of stock shall equal, or to distribute them, on the same principle,
among as many candidates as he shall think fit, and such directors or

trustees shall not be elected in any other manner.

Operation and Effect

Inasmuch as corporations are the crea-
tures of statute, it is within the power of
the legisluture to adopt either the share
of stock or the individual owning stock
as the unit of voting power, unless re-
strained by the constitution. The only con-
stitutional provision upon the subject is
found in this section, which establishes
the share of stock as the unit of voting
power in the election of trustees or diree-
tors of such corporations. Bince this re-
striction is limited to a single purpose, the
legislature is left free to establish either
the share or the individual as the unit for
any purpose other than the election of
trustees or directors. Smith v. Iron Moun-
tain Tunnel Co., 46 M 13, 15, 125 P 649.

Refers Exclusively to Domestic Corpora-
tions

Held, that section 4, article XV of the
state constitution, declaring that every
stockholder shall have the right to vote
his shares at elections for directors, refers
exclusively to domestie eorporations. Allen
v. Montana Refining Co., 71 M 105, 119,
227 P 582,

Collateral References

Corporations€&=197-199, 283.
18 C.J.S. Corporations §§ 547 et seq., 720.
13 Am. Jur. 527, Corporations, § 487.

Sec. 5. All railroads shall be public highways, and all railroad, trans-

portation and express companies shall be common carriers and subject
to legislative control, and the legislative assembly shall have the power
to regulate and control by law the rates of charges for the transportation
of passengers and freight by such companies as common earriers from
one point to another in the state. Any association or corporation. organized
for the purpose, shall have the right to construct and operate a railroad
between any designated points within this state and to connect at the
state line with railroads of other states and territories. Every railroad
company shall have the right with its road to intersect, coumect with,
or cross any other railroad.

Operation and Effect

Under this section and section 7 of this
article, a railroad, though built by a pri-
vate corporation, and with its main line
and spurs running convenient to private
mines and ore bouses, i3 none the less a

public use, and may exercise the right of
eminent domain. Butte, Anaconda & Pa-
cific Ry. Co. v. Montana Union Ry. Co.,
16 M 504, 525, 41 P 232, -
As onc of the means of fostering and
encouraging the development of the state’s
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CONSTITUTION

minersl resourees in every rensonable way,
the constitation has deelared that all rad-
road« shall be publie highwave, and wll
ratlrond compames shall be public earriers
Kipp v. Davis-Daly Copper Co,, 41 M 500,
510, 110 P 2oy,

References

Cited or applicd in State ex rel, Nolan
v Raobway Companien, 21 M 221, 200, 50
o622 John v. Northern Puaerfic Ry, Coy,
42 M 18 26, 111 P 632: City of Heienn
v. Helena Light & Ry, Co., 63 M 104, 110,
207 P 587 Heckaman v, Northern Paeitie
Rx. Co, 03 M 2365, 377, 20 P 2d 208,
Cashin v. Northern Paciiic Ry. Co.,, 86 M
92, 103 et seq., 28 P 2d 862,

See. 6.

OF MONTANA Art. XV, §7

Collateral References

CarriersC=1 ot seq; RatlrondsC=16, 44
ol

TS Carriers SY 60T 00 of wegas T4
CLS Radtronds §5 5, 24015 06,

44 N Jurs Loo-01o, Rumdroads, §5UTS-
UMS,

Persons engaped in business of renting
motor vehicles without drivers Gleive it
vourseil syetemsy as subjeet to reguiations
as carrier. 7 ALY 2d 463,

Right of public utility to discontinue
line or braneh on ground that it iy un-
profitable. 1o ALR 2d 1121,

Carrier’s certificate of convenienee and
necessity, franchise, or permit as subjeet
to transter or encumbrance. 15 ALR 2d
883.

No railroad corporation, express or other transportation com-

pany, or the lessees or managers thereof, shall consolidate its stock, prop-
erty or franchises, with any other railroad corporation, express or other
transportation company, owning or having under its control a parallel or
competing line; neither shall it in any manner unite its business or earn-
ings with the business or earnings of any other railroad corporation; nor
shall any officer of such railroad. express or other transportation company
act as an officer of any other railroad, express, or other transportation

company owning or having control of a parullel or competing line.

Operation and Effect

One railroad company can lease its road
to a parallel and competing road for a
term of ten years, and such a lease is not
a consolidation of the two roads. State
ex rel. Nolan v. Railway Companies, 21 M
221,234, 53 P 623.

Id. When two railroad companies have
but one common terminus, and are brought
into competition between common terminal
points by traffic arrangements with other
roads, they are competing roads within the
meaning of this section.

Granting of a certificate of necessity
and convenience of the board of railroad
commissioners to a motor-truck company,
a subsidiary of and entirely owned by a
railway company, permitting it to operate

between certain points along the line of
the railway as a substitute for rail service,
held not an evasion of the provision of this
section of the constitution, prohibiting con-
solidation of parallel or eompeting railway
or transportation companies. Fulmer v,
Board of Railroad Commrs., 96 M 22, 28)
28 P 2d 849.

References

Cited or applied in MacGinnis v. Boston
& M. C. C. & 8. M. Co.,, 20 M 428, 453,
75 P 89.

Collateral References

Carriers€=17; Railroads€&=17, 141,
13 C.J.S. Carriers §15; 74 C.J.S. Rail-
roads §§ 15, 235,

See. 7. Al individuals, associations, and corporations shall have equal
rights to have persons or property transported on and over any railroad,
transportation or express route in this state. No diserimination in charges
or facilities for transportation of freight or passengers of the same class
shall be made by any railroad, or transportation, or express company,
between persons or places within this state; but excursion or commuta-
tion tickets may be issued and sold at special rates, provided such rates
are the same to all persons. No railroad or transportation, or express
company shall be allowed to charge, collect, or receive, under penalties
which the legislative assembly shall prescribe, any greater charge or toll
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Art.XV,§8

CONSTITUTION OF

MONTANA

for the transportation of freisht or passenwvers to any place or station upon
its route or line, than it chareces for the transportation of the sanme el
of freight or passengers to any more distant place or station upon it
route or line within this state. No raiivoad. express, or transportation com
pany, nor any lessee, manawer, or otlhier emplovee thereof, shall oive s
preference to any individual, association or corporation. in furnishine cur
or motive power, or for the transportation of money or other express mat!or

Opcration and Effect

A railrond company may not grant to
one person the exclusive right to the use
of a portion of its depot platform to de-
liver passengers departing, and to receive
and solicit the patronage of incoming pas-
sengrers, to the exclusion of all other per-
sons from the cxercise of such rights, as
such grant is against public poliey and
contrary to the provisions of this section.
Montana Union Ry. Co. v. Langlois, 9 M
419, 432, 24 P 209.

This provision, when considered in con-
nection with section 5§ of this article,
demonstrates that the constitution, in its
letter, its spirit, and its policy as wel],
classes all railroads, with their feeders, as
public highways, subjeet to use by the
public of right, amenable to the laws gov-
erning common carriers forever forbidding
all obnoxious favoritisms between any who
desire to use such highways. Tlis stable
written policy is doubtless the outgrowth
of pernicious systems of diserimination and
preferences which railroad corporations
may have indulged in throughout the land
where their powers are unrestrained by
constitution or other restriction. Butte,
Anaconda & Pacific Ry. Co. v. Montana
Union Ry. Co., 16 M 504, 526, 41 P 23Z;
John v. Northern Pacific Ry. Co.,, 42 M
18, 36, 111 P 632.

This section and the cases of Rose v.
Northern Pacific Ry. Co., 35 N 70, 88
P 767 and Brian v. Oregon Short Line R.
R. Co., 40 M 109, 105 P 489, recognize the
distinction between a ticket sold at the
regular fare and one sold at a reduced fare
or special price. Miley v. Northern Pacific
Ry. Co., 41 M 51, 55, 108 P 5.

As one of the means of fostering and
encouraging the development of the state’s
mineral resources in every reasonable way,
the constitution has declared that all per-
sons shall have equal right to have persons

or property transported on and over any
railroad. Kipp v DavieDaly Copper Co
41 M 5000519, 110 P 2ot

T view of this seetion, providing i
all individuals shall have equal rights n
be transported over anv railrond in th
state, provided that exeursion or commnmz.,
tion tickets may be issued and sold at
special rates, section 72-615, making it un
lawrul for any common ecarrier to chirn
any person for any ticket a greater sum
than is charged for a similar ticket or i
same class, and section 94-35-252, muaking
every raiiroad corporation which failx t
observe any of the dutics preseribed by
law in reference to railroads subject te =
fine, ete., the giving of all free passes, with
certain exceptions recognized by law, i»
prohibited, so that the carriage of a pus
senger by a railroad company on a pus:
issued without compensation to the em
ployee of another railroad company wiii
issucd similar free passes for use by the
former company’s emplorees is illegal, and
hence a provision therein exempting thc
carrier from lability for injuries ecauscid
by its negligence was a nullity. Jobn v.
Northern Pacific Ry. Co., 42 M 18, 26.
111 P 632,

Id. 1t i3 not permitted to a railrond
company arbitrarily to classify the patron.
of its road. Even the legislative assembly.
in making classifications for taxation amd
license purposes, must exercise a teasnu
able discretion in so doing.

References
Doney v. Northern Pacific Ry. Co. et
al., 60 M 200, 226, 199 P 432,

Collateral References

CarriersC=1J, 198-200.

13 C.J.S. Carriers § 348 et seq.

Deviation by carrier in transportation of
property. 33 ALR 2d 145.

Sec. 8. No railroad, express, or other transportation company, in exist-
ence at the time of the adoption of this constitution, shall have the bemnerit
of any future legislation, without first filing in the office of the secrctary of
state an acceptance of the provisions of this comstitution in binding farm.

Collateral Refersnces

Carriers@&=5.
13 C.J.8. Carriers §19.

-
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‘Ex Parte Yo, 392 (Sub=No, 1)

I would hava grantad the netics requirement proposed by some

States. I cannot agree with the majority’s conclusion that there
has been no showing of a benefit from & notice and comment
period. Recently, State governments have become actively

involved in attraoting new businesses and helping marginal

businesses already there, New rallroads may still have to semply
“with certaln 3tate laws or regulavions dealing with such macsers
as incorporation, and some may need help in finanfins new _
operations or locating new shippers to their lines. A simple,
inexpensive netlics provision directed tecward designated State
agencles nay aase and sixpedite matfera for new and strugzling
rell oparations.

Sxcept for the szall disagrmement axpresszed adbove, I approve
this olazs exemptiom, Ap ehe desislen ssades, 19 will ansoursgs
and enhance several s;aia cf the national rail policy., This
sxemption s d.s:;ﬁed to encourage yiable naw class III
railroada. In order %0 zake the system work, however, lasge
rallproads zuat help. They must consider the special financial
needs of %ha new short lines and the efficiencies they may
;roduce. 7o Promote the nastional rail policy and the publie
{nterest, large railroads should, when possible, quote and
participate in Jjoint rates which provide fair divisions to their

ney short line sonnectiona.
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a-u-—-------——--—q-—--._--—--_---._-..__ .-
.- N A m A AN eSS - ———— -

COMMISSIONER LAMBOLEY, concurring iu part, dissentigg in parec:

I believe exemption is appropriuco'for the clasy of
transactions generally associated with che tscablishaent, op
concinuation of shart line vragil service. Sdych intagrated
transactions have customarily iocluded proposals for acquict:toﬁ
or substitution, operacion, ;nd ¢ontrel combined wicth incidencal
trackage vights sgreemancs, a4 vell as necessary financing
arrangements. Racognirzing cthe ‘ased g0 fagilicata sontinved, even
ecompecicive, rall sazvice, ve hava in the paac cugtomarily
grantad exempcion from ralevant scstutes ofl & Cciase by case basis
to achieve chac purpose based an appropriate find{nga uader

Section 10305.

The class exemption hers grantad flovs freom the aggregate
of those cases, hut should noe be read to 4sdompass those more
expansive situations which are nec of limiced scope, nor
ochervise vithaut congern for pocencial carket aduse.}/

Xoveover, while examprion is sppreprisce, ! am persuaded by
certain comments that It shouid {nclude service of notice on
Stace suthorities together wich relavant financial and
operational information, Sueh ia!aruue;onnl sotice would provide
knovladkc to aid those econemically incaresced in evaluacing the

impac? and viabilley of the proposed cransactions,

1/ See e.g., ID No. 30439 Gulf & Miss, R.,R. Coen., ~ Purghasae
Txanpeion [.C.C. R.R,; (oot pliﬂ:tdj lnrvaa Januazry 2, (98§
and FD No. !5333 Chicago Cent. Pae, R.R. Ca, - Purehane

Trlehl ¢ Rights and Securities Examprion I (aoE pripnted
sarved Septembar and LI laot princad) served Dacenmber

24, 1985, 1In bech ¢aves the Commission ulcimacaly granted
sxeaptions. EHowevary, it d4{d 30 in esch .instince, only aftar
commencing {avesgigation and 4£ncnvcr7 ceuplad with the
subsequent vichdraval of appedition reflacting nugocia:od
settlement 9! market issues allowing the Commission to fi

and concluda thact the proposed trinsaccions wate llllntially
free from polantial owarker asbuae. fodied, hiad those
clrecumgtances nor occurred. szemnsian wanld nat have hsan
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Pinally, I do aot share the majoricty's analyais of employee
proteccion isauen. Although Sectzion 10901, suployes proteceive
condlclons are nacgers wvichin the CanniggiQn'a discretion, this
exanpclon fails co efchear avticulace the ariteria or ident{fy che
circumscances upon which sueb discretion is exercised {n favor of
:hc:c‘;ondilinu.. Rather, :ho.Connina{on ia essance ttnaa that
it has aoc imposad suech ¢onditions in cha psget, and holds thac it
snticipatas no need co do no.in the fucurs, alzhough it doss
alliude to che possibilicy in an "extraordinary casge.”

Precedant other :haﬁ that historically recslled i{n the
decision, evidences recent Commission and judisial approval for
the imposition of proteccive condicions in Section 10901 cases.2/

Moraovar, this examption prasumes chat all ralevaat
transactions fall within Seccion 10901, However, prior cases
evidence chat Section !1343 may apply 2o aspacta of che
integraced transactions genevrally proposed. Thus laboer

proceceien is required.3/

Tha majority seems to visv the labor procaceion issue oaly
in tha contextc of employewa xas being represanted by a laber

organizstioa and as assessmant of the cost impact based o

neagociaced lagbor agreamencs.

Z7 Jee t.g-, Surango b Silvercom N.C.R. Co. = Acgquisirion &
Operations 363 1 1979 affa'd RLIA v, U.S5. 697 Y24 285
(10cx Gir. 1983); rr-sric Truck Rallvay - Aequisition and
Qperacion, 348 1cC 2 ) alfa’d Peooie of State of
Yliinois v, 0.8, AQ4 T2d 5!9 (7:h Clr. l57§,; 348 al30
Cadillae & Lake Clecy Rv Co. = Acqulsition & Operation, 330 ICC
§17 (1984, —

See ¢.g.., FD No. 310682, Hommerzill Paper fo. -~ Exempcion

(not princad) served Auygqust i1, !3 and FJ Ne. Jub37, Graen
Hills Rural Develoswment ‘nc. & Thilliecothe Southera Pai.toad
s_o__. supra.

IS
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EX Parte No. {Sub=No, 1)

abor organizaciag

or ‘
vorking under a labhor AgveeRent, 4/ Coasequantly, sssumpeic
- ns

regarding coge impaes bagaed n&icly'oa celleceivg bargaing 3
- ]

Sgreementy are fna¢curate.

Ia @y viev, the decision on the emzployes procaeccion lsaue {o
ovarbroad sod withour substsntial avidentiary support for its
conclusions.5/ The class exemption need noc include 3 blanket
prospective finding that employee proceceive condictions are
unnecessary. This approach does littla to raduce che prospeccs
of future licigacion anmd jeopardizas the benefits ehis exempclon
otherviss seaks co provide by facilitacing contiavad rail
transporcacien service.8/ I wvould have preferred disposition of
this issue on a basisy that allows a time llmiced submission agd
decision ot employee protsccioa prior co che effective dace of
exenpcion.7/ Tﬂit. I believa vould avoid the moce couplex

ravoeaction procaedings or prodlems siailar to those exparianced

in the handling of the Maryland Midlsnd case, supra, a. §.

i/ See @.g., PI No. 30657 Green dills Rural Development, Inc. &

3/ :

- illicothe So. Ry Co. = Zxemption (30t printad) secvag

32;:::;075. 1986, 7D Ne. 35&3; San Diego & Yoparial Valley
R.R. Ca., {aot princed) ssrved Octosar 7, isﬂg;‘?b No. 30709
Canonie Atlaaric Co. and Canonie, Inc. = Exempticon (nmag

princed) secved Septeabder )1,. ]985,

5/ The decision also fails to addvess remadial procedurss and
T burden of proof ia the event reveeagioa (3 sought in any
particular instanes to which the class exempcion may arguably

spply. -
6/ See #.8., ¥o. 10237 Macryland Midland Group. Iucf_;_gzggggi%g
T (oot printed) served Sepremder 19, (J8J, rwopaning deaied (noc

princed) sarved March 14, 1983, ravievw filad May |7, 1983 UT0

v_£CC Case No. 83-1304 {D.C. Cir.), voluncarily respened by
Coumissioa (noc priaced) served October 3, 1983,

7/ C¢ Motor Carsier Txemprion az 53 CFR 1186.] et teg. codifying

T Ex Parte NSo. 55 (Sub~¥o. 57), Erxsapcion aof Cercain _
Transactiona YUnder 49 T.3.8. 17Y0Y 2o 2d, served Neceanper
11, !986. '

- 14 -
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APPENDIX

Title 49. Subticle B, Chapter X, Part 1150 of the Code of
?qural Regulations will be amendaed as rfollows:

Sypvart D - Sxempt ~ransactions

1150.31 Scope of gxamption,

1150.32 Procedures and relevant datas,

1150.33 Information to be contained in nocice,
1150.34 Format for caption summary.

Subpart D Exempt Trangactions
1150.31 Scope of exemption,

Excapt as indicated below, this oxemption applies “o all
acquisitions and operations under section 10901 (See 1150.1,
supra). This exemption also includesr (1) acquisTtion by a
noncarrier of rail property that would-be operared by a third
partys (2) operation by a new carvier of rall property acquired
by a third party: (3) a c¢hange in operators on the line; and (4)
acquisition of incidental trackage rights., Incidental trackage
rights include the grant of trackage rights by the seller, or the
assignment of trackage rights to operate over the line of a third
party that cccqur at the time of the exempt acquisition or
operation, Thiz exemption does not apply wiren a class I rallroad
apancons a line and another class I railroad then acguiraes the
line in a proposal chat would result in & major market extenaion
asg deflnﬁd at “9 C.F.R. llao.J(C].

Other axemptions that may %e relevant to a proposal under
tnis Subpart are the exsmption for conerol at 49 C.7.R,
1180.2(d)111) and f2), and the examption from securitcias
regulation at 49 C.F.RY I178.

1150.32 Procadures -and relevant dates

(a) Ta qualify for this exemption, applicant must £ile a
verified notice providing details about the transaction,
and a brief caption summary, conforming to the format in
1150.34, for punlication in the Federal Regiscer,

{b) The exemption will be effective 7 days after the notics
is filed, The Commission, through the irector of the
Offica of Proceedings, will publish a ...tice in the
Federal Regiscer within 30 days of the filing. A change
IR operators would follow the provisions at 49 C.F.R,
1150.34, and notige must be given to shippers.

{e) If the notice contains false or misleading informacion,
the exemption is void ab initio. A petition to ravoks
under 49 U.S.C. 10805(d] does not automatically stay the
exemption,

1150,.33 Information to bBe contained in notice._

(a) the full name and address of the applicant:

(b) the name, address, and talephone number of the
representative of the applicant who should raceive
corcespondence;

(c) a statement that an agreement has =een reached or
details about when an agreement wiril be reached;
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{d}) the oparator of the property:

(2) a brief summary of the proposed tranaaction, including
(i) the name and address of the railroad transferring
the gsubject property, (ii) the proposad time scnedule
for consummation ¢of che transaction, (iili) the
mile~posts of the subject groperty, including any bdranch
linax, and ({v) che sasal route miles Uwliuy auyuicud;

(£} a map that ¢learly indicates the area to be served,
including origins, cezmxni, stations, cities, c¢ounties,
and Staces; and

1150.34 Caption summary

The caption summary must be {n the following form, The
informacion symbelized by numbars is idencifiad in the key below:

INTERSTATE COMMERCE COMMISSION
NOTICE OF EXIMPTION
Finance Docket No,

(1) *~EXEMPTION (2) e (3)

(1) hag filed 3 notlice of exemption to (2 (3)'s line
between (4), Commen<s must be Ziled with tnhe Commission and
servad on (3. (6’-

The notice i{s filed under 49 C.F.R. 1150.2%. If tha notice
contalns false or misleading information, the exempticon {3 void
ap inisio. Petiticns £0 revoke the exemption under 49 {1,5.C.
T0sD%(G) may be filed at any time. Tha £iling of a petition to
revoke will not automatically stay the transaction.

By the Commissien, Chairman Gradison, Vice Chairman Simmon,
Commizzioners Taylor, Sterrett, Andre, Lamboley, and Stranio.
Vice Chairman Simmens concurred with a separate expression.
Commissioner Lamboley concurred in part, and dissentad {n paret
with a separate expression,

James H, sayne
Secrecary

( SEAL)

Key 0 symbols:

(1) Name of entity acquiring or operating the line, or
Dath " Seee

(2} The type of transaction, e.¢,., tO acquires, cperate, or
both,

(3) The transferor.
(4) Desctite the llne,

{8) pecitioners represencative, acdress, and talephone
aumper,

(5) Cross reference co other class exemptions teing used,
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CLASS EXEMPTION FCR THE ACCUISITICN AND OPERATION OF RAIL LINES
UNDER 4% U.S.C, 10%01 :

Decided: December 19, 198§

The Commission adopts final rules exempting from regulation all
acquisitions and operations under 49 U.S.C, 10901, except
wheve a class I railroad abandons a line and another class I
railroad then acquires the.line where the transaction
results in a major market extension.

DECTSION

BY THE COMMISSION:

on August 28, 1985, we published a Notice of Proposed

Rules (NPR) (50 Fed, Reg. 34880} to sxempt from reguiacion
acquisitionz and cperatgions®/ under 49 U,S5.C. 10901.4/
Noncarriers vequire CommissTon approval under sectiofi 10901 to
Tacquire or operate a rail line in interstate commerce, Existing
carriers require approval under section 10901 to acquire or
operate a line owned by a noncarrier and to acqutrs and operace
previously abandoned lines of an existing carrier, ’/

Appclicaction Proc,=Congtruct.. Aeg. or Oper. R. Linfs, 365 I,C.C.
S1é, 318 (1982} (Applicatiasn Proc.), and ¢9 {.7.R. 1150.1,
Sactien 10901 alsc govarns a cnange in operators. The
rvegulations governing section 10901 transactions are set forsh at
49 C,F.R. 1150.

The NPR axpanded a proovosal flled by anacostia & Pacifi
Corp. {APC) seeking exemption for noncarrier acquisitions and
operations, where the noncarrier would %¢ a class IIT carrier
after completion of the wransaction, With one exception, the ¥PR
propesed %o exempt from regulation all acquisitions and
oparations under 43 U.S.C. 10901, including: (1) acquisition of
trackage rights governed by 10901: (2) acquisition by a
noncarrier ¢f rail property that would bDe operated by a thirzd
party; (3) operation By a naw carrier of rail property acquired
by-a third pacty; and (4) a change in operators on the line. The
exampticn would not apply whan another class I raflroad abandans
a iine and 3 ¢lass I railroad then acguires the line in a ’
transaction that would raesult in a major market axtension as
defined at 49 C.F.R. 1180.3(c).

The NPR proposed to amend the regulations at 4% C,.f.R. 1150
by adding Subpart 5, Exempe Traasactions, The proposed
regulaticns required the 3£TIhg of a notice of exsmption that

1/ The tarms "acquire® and "cperste® {nclude -interests in
Tallroad lines of a lexser axtent than fee simple owneraship, such
a8 a lease or a right to operate.

2/ This proposal does not include railroad construction, which is
Alz0 governed by seccion L0901.

e Jherw both Suyer and seller
Ge 11343,

3/ acguisition of aa aczive ¢

Ll 1i
are carriaers is govecned by 49 V.5,

1



[ERpR - o — e e o

B U . Ve B

EXHIBIT

For Publication o:r=————

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
RAILWAY LABOR EXECUTIVES’
ASSOCIATION,
Petitioner,
eHitioner. Nos. 84-7684;
V. 85-7577
UNITED STATES OF AMERICA AND THE | ICC No.
INTERSTATE COMMERCE COMMISSION, 30457
Respondens.
N
RalLTEX, INC., and San DirGo & OPINIO
IMPERIAL RAILROAD COMPANY, INC,,
Respondent-Intervenors.
Argued and Submitted

Novembper 4, 1986-—Pasadena, California
Filed March 4, 1987

Before: Arthur L. Alarcon, Melvin Brunetti and
John T. Noonan, Jr., Circuit Judges.

Opinion by Judge Noonan

Petition for Review
of a Decision of the Interstate Commerce Commission

SUMMARY

Railroads

Petition for review of decision of the Interstate Commerce
Commission. Affirmed in part and remanded in part.

1

i



2 RAfiway Lasor Execvurives Ass'n v. ICC

This action arises from the Interstate Commerce Commis.
sion's (Commission) refusal to impose labor protective con.
ditions on intervenor Railtex and its newly-formed and

wholly-owned subsidiary, the San Diego & Imperial Valley
Mailrsad OJ'LU-."J—-; (lmrvc:-l)o U o N !v‘vln-yvui“u Tiausle

Development Board (MTDB) selected Imperial to replace
Kyle Railways' wholly-owned subsidiary, Transportation
Company as the provider of common carrier freight service
for the Southern California lines in question, The Commis-
sion granted Imperial’s petition for an exemption from labor
protective conditions,

{1] It is undisputed that Imperial was not a carrier prior to
its making the contract to operate the tracks in question. [2}
While it is true that 49 U.S.C. § 10901 only mentions a line
that is extended or additional, the Commission has not
unreasonably interpreted the statute to include a contract to
operate an existing line, [3} Once the transaction is classified
as falling within section 10901, the Commission has discre-
tion as to whether or not to impose labor protective condi»
tions. This court cannot say that the Commission abused its
discretion in declining to impose the conditions.

{4) MTDB, Kyle and Transportation Company occupy a
position analogus to that of a vendor in the transfer of opera-
tions to Imperial. Petitioner Railway Labor Executives’ Asso-
ciation should have the opportunity to attempt to make an
exceptional showing to justify labor protection as to MTDB,
Kyle, and Transportation Company.

COUNSEL
John O'B. Clarke, Washington, D.C., for the petitioner.

Dennis Starks, Washington, D.C,, for the respondents.



e i bibe. emtas -

________

RAlLwAY Lasor ExeEcUTIVES Ass'N v, ICC 3

P. Lawrence McCaffrey, Jr., Washington, D.C., for the
respondent-intervenors.

OPINION
NOONAN, Circuit Judge:

Railway Labor Executives' Association (RLEA) petitions
for a review of the Interstate Commerce Commission (the
Commission) refusal to impose labor protective conditions
on Railtex and its subsidiary, the San Diego & Imperial Val-
ley Railroad Company, Inc. (Imperial). We agree with the
Commission that Imperial is a new carrier exempt under 49
U.S.C. § 1981 from the mandatory labor protective provi-
sions of 49 U.S.C. § 11343 and that the Commission did not
abuse its discretion in declining to impose such conditions.
We remand the case to the Commission to permit RLEA to
petition the Commission under Section 10505(d) to revoke
its denial of labor protection as to related carriers and to per-
mit the Commission to consider such a petition if it is filed.

Racnkagraumd Annthas eaileand, Cam Tiaga amd Awvena

Eastern Railway (Railway), formerly operated the lines in
question in Southern California. Railway was a subsidiary of
the Southern Pacific Transportation Company (SP). After a
tropical storm struck the San Diego region and damaged a
portion of Railway’s lines in 1976, SP sought to abandon the
entire operation; its application was denied by the Commis.
sion. SP then sold the stock of Railway to the Metropolitan
Transit Development Board (MTDB) with MTDB agreeing
that common carrier freight service would be provided by a
short line operator under a lease and management contract.
MTDB selected Kyle Railways, Inc. (Kyle) to operate the
lines. This arrangement was approved by the Commission in
1979. Railway continued to be the legal owner of the lines.
Kyle operated the linies through its wholly-owned subsidiary
Transportation Company (Transportation).
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Operating resuits were disappointing and in iate 1983
Transportation sought approval to discontinue its service and
Railway sought abandonment of service. Their joint applica-
tion was denied by the Commission on April 30, 1984.
MTDB then solicited proposals to replace Kyle and its sub-
sidiary. Railtex, Inc., a Texas-based freight car leasing ¢com-
pany, applied to be the replacement through its newly-formed
and wholly-owned subsidiary, Imperial. MTDB accepted this
proposal. Imperial petitioned for an exemption from labor
protective conditions. On October 7, 1985 the Commission
granted this request.

Issues. 1s Imperial as a new carrier exempt from the man-
datory labor protective conditions imposed by 49 U.S, C
§§ 11343, 113477

Did the Commission abuse its discretion in refusing to
impose labor protective conditions?

(1) Analysis. It is undisputed that Imperial was not a car-
rier prior to its making the contract to operate the tracks of
Rallway Under established law a new carrier's application to
operate is treated by the Commxsuon under Secuon 10901

ST TEmEIw te m W W) + wer w twrwn = ww= - - .

11343 has been construed to apply only to acqmsmons
involving two or more existing carriers, not to a transaction
between a carrier and a new éntrant. RLE4 v. ICC, 784 F.2d
959, 968 (9th Cir. 1986); accord. RLEA v. United States, 791
F.2d 994, 1004 (2nd Cir. 1986). Under these precedents there
can be no doubt that Section 10901 was the correct section to
apply in this case.

[2] RLEA in its brief stresses that the Congress in
§ 11343(a)2) spoke “directly to the type of transaction” here
involved, namely “a contract to operate property of another
carrier,” in contrast § 10901(a)3) refers only to approval to
“operate an extended or additional railroad line.” But while
it is true that § 10901 only mentions a line that is “extended
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or additional,” the Commission has not unreasonably inter-
preted the statute to include a contract to operate an existing
line. Such intérpretation is appropriate when the Commis-
sion is dealing with @ non-carrier that is becoming an entrant
and 3o has no existing lines of its own. We cannot say that the
Commission's interpretation of the statute was arbitrary or
uarcasonable. Chevron USA Inc. v. Natural Resources Defense
Cozg;cil, Inc., 467 U.S. 837, 104 §.Ct. 2778, 81 L.Ed.2d 694
(1984).

(3] Once the transaction is classified as falling within
§ 10901, the Commission has discretion as to whether or not
to impose labor protective conditions. RLEA points to seri-
ous hardship suffered by senior employees of Railway
because of the Commission declining to impose these condi-
tions. It is, however, within the authority of the Commission
to balance the effect of its decision on railway labor against
the costs that such conditions would impose on the carrier.
Given the financial difficulties of running this railroad, we
cannot say that the Commission abused its discretion in
declining to impose the conditions. The Commission's brief
conclusory statements justifying its decision are, in the con-
text, enough, even if they are “barely sufficient.” RLEA v.
ICC, 784 F.2d 959, 971 (9th Cir. 1986).

{4) MTDB, Kyle and Transporation occupy & position anal-
ogous to that of a vendor in the transfer of operations to
Imperial and Railtex. Precedent exists for imposing labor
protective conditions on a vendor. Durango, 363 1.C.C.
295-296 (1979). When the Commission did not discuss at all
the propriety of imposing labor protections on a vendor, its
orders were remanded for consideration of this point. RLEA
v. ICC 784 F.2d 959, 971 (9t Cir. 1986). The failure to
address the issues, to articulate the relevant factors, and to
balance them was held to make the orders arbitrary and capri-
cious. Even though by rule of the Commission no protective
counditions will now be imposed “as a matter of course™ on the
vendor, the rule recognizes that an exceptionai showing of
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labor protection might be justified. Class Exemption for the
Construction and Operation of Rail Lines, 49 U.8.C. § 10901,
Ex Parte No. 392 (December 1985) (Ex Parte 392). RLEA
should have the opportunity to attempt to make such an
exceptional showing as to MDTB, Kyle, and Transportation.
RLEA v. ICC at 973.

Affirmed in part and remanded in part.
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and for Approval of Tariff Changes for )
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Telecommunications Service.

DOCKET NO. 82.2.8

PROTECTIVE ORDER

On April 9, 1982, Applicant, Mountain Bell filed a motion requesting
that the Commission enter a protective order in this Docket. *

The situation, issues and grounds giving rise to Mountain Bell's motion
are basically identical to those addressed by the Montana Supreme Court in

the case of Mountain States Telephone and Telegraph Company, et al. v.

Department of Public Service Regulation, et al., Mont. . 634 P.2d

181, 38 St. Rept. 1479 (1981). Pursuant to the findings handed down in
that case, the Commission is compelled to enter a Protective Order.

Mountain Bell's Objections to Montana Consumer Counsel Data Requests
(First Set) by their own terms having been rendered moot upon the issuance
of a Protective Order, the same are hercby denied. Mountain Bell is
directed to Answer the subject data requests consistent with the provisions
of the Protective Order entered herein.

It is further ordered that the following Protective Order shall be in

effect throughout the proceedings in Docket No. 82.2.8:
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1.

(a)

(b)

Confidential Information. All documents, data, information,

studies and other materials furnished pursuant to any inter-
rogatories or requests for information, subpoenas, deposi-
tions, or other modes of discovery that are claimed to be of a
trade secret, privileged or confidential nature shull be fur-
nished pursuant to the terms of this Order, and shall he
treated by all persons accorded access thereto pursuant to
this Order as constituting trade secret, confidential or
privileged commercial and financial information C(hereinafter
referred to as "Confidential Information"), and' shall neither
be used nor disclosed except for the purpose of this proceed-
ing, and solely in accordance with this Order. ” All material
claimed to be Confidential Information shall be so marked by
the party or. affiliate by stamping the same with a designation
indicating its trade secret, proprietary or confidential nature.

Use of Confidential Information and Persons Entitled to

Review. All Confidential Information made available pursuant
to this Order shall be given solely to counsel for the parties,
and shall not be used or disclosed except for purposes of this
proceeding; provided, however, that access to any specific
Confidential Information may be authorized by said counsel,
solely for the purpose of this proceceding, to those persons
indicated by the parties as being their experts in this matter.
Any such expert may not be an officer, director or employece
(except legal counsel) of the parties, or an officer, director,

employee or stockholder or member of an association or cor-
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(c)

poration of whichi any party is a member, subsidiary or
affiliate. Any member of the Public Service Commission, and
any member of its staff, the Consumer Counsel, and any
member of his staff may have access to any Confidential
Information made available pursuant to this Order, and shall
be bound by the terms of this Order.

Nondisclosure Agreement. Prior to giving access to Confi-

dential Information as contemplated in paragraph 2 above to
any expert, counsel for the party seeking review of the
Confidential Information shall deliver a copy of this Order to
such person, and prior to disclosure suvch person shall agree
in writing to comply with and be bound by thi¢ Order. In
connection therewith, Confidential Information shall not be
disclosed to any person who has not signed a‘nondisclosure
agreement in the form which is attached hereto and incor-
porated herein as- Exhibit "A." Court reporters shall also
sign an Exhibit "A." The nondisclosure agreement (Exhibit
"A") shall require the person to whom disclosure is to be
made to read a copy of this Protective Order and to certify in
writing that they have reviewed the same and have consented
to be bounc by its terms. The agreement shall contain the
signatory's full name, permanent address and employer, and
the name of the party with whom the signatory is associated.
Such agreement shall be delivered to counsel for the provid-

ing party and the Commission.
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(d)

Delivery of Documentation. = Where feasible, Confidential
Information will be marked asv such and delivered to counsel.
In the altevrnative, the Coﬁfidential Informétion may be made
available for inspection -and be reviewed by counsel and
experts as defined in paragraph 1 herein in a place and a

time mutually agreed on by the parties, or as directed by the

Public Service Commission.

2. Challenge to Confidentiality. (a) This Order establishes a pro-

(b)

(¢)

cedure for the expeditious handling of information that a
party claims is confidential; it shall not be construed as an
agreement or ruling on the confidentiality of any such
document. »

In the event that the parties hereto are unable to a’gree that
certain documents, data, information, studies or other matters
constitute trade secret, confidential or privileged commercial
and financial information, the party objecting to the trade
secret claim shall forthwith submit the sald matters to the
Commission for its review pursuant to this Order. Wh‘en the
Commission rules on the question of whether any documents,
data, information, studies or other matters submitted to them
for review and determination are Confidential Information, the
Commission will enter an order resolving the issue.

Any party at any time upon ten (10) days prior notice may
seek by appropriate pleading to have documents that have
been designated as Confidential Information or which were

accepted into the sealed record in accordance with this Order
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removed from the protective requirements of this Order or
from the sealed record and placed in the public record. If
the confidential or proprietary nature of this information is
challenged, resolution of the issue shall be made by a hearing
examiner and/or the Commission after proceedings in camera,
which shall be conducted under circumstances such that only
those persons duly authorized hereunder to have access to
such confidential matter shall be present. The record of
such in camera hearings shall be marked "CONFIDENTIAL--
SUBJECT TO PROTECTIVE ORDER IN DOCKET NO. 82.2.8."
It shall be transcribed only upon agreement by the parties or
Order of the Hearing Exami