
MINUTES OF THE MEETING 
JUDICIARY CO~~ITTEE 

50TH LEGISLATIVE SESSION 
HOUSE OF REPRESENTATIVES 

tJ;.arch 12, 1987 

The meeting of the Judiciary Committee was called to order 
by Chainnan Earl Lory on March 12, 1987, at 8:00 a.m. in 
Room 312 D of the State Capitol. 

ROLL CALL: All members were present with the exception of 
Rep. Rapp-Svrcek who was absent. 

SENATE BILL NO. 104: Sen. Pinsoneault, District No. 27, 
stated this bill is simply a repealer eliminating the 
provision providing that concealment of merchandise does not 
constitute proof of the commission of theft. He submitted 
as (Exhibit A) a copy of the current statute, 46-6-504 MCA. 

PROPONENTS: FRANK CAPPS, representing the 752 Independent 
Grocery Stores throughout the State 0: Hontana, stated he 
owns two grocery stores in Helena, and the year end totals 
show that out of both grocery stores they averaged $6,000.00 
per store in the last year of known theft from sho. ~ifting. 
He urged support for SB 104. 

TOM DAULING, Montana Food Distributors Association, ex­
plained this area of concealment has been singled out. It 
causes confusion, it is not needed and it is in effect 
another hurdle that the merchant is faced with. He asked 
that this section be repealed because the general criminal 
law addresses this adequately. 

GEORGE ALLEN, Montana Retail Association, went on record in 
support o~ this legislation. He stated this section should 
be eli~'~:'.ated and the judge be allowed to decide on the 
evidcr~c ' . 

There.e:ce no further proponents testifying and no oppo­
nents. 

QUES\IONS (OR DISCUSSION) ON SENATE BILL NO. 104: Rep. 
Bulger questioned Sen. Pinsoneault on the example he used in 
his opening remark regarding someone putting a toothbrush in 
their purse and forgetting to pay for it. He stated the 
state still has the burden of proof. 

Rep. Eudaily asked Sen. P insoneaul t if this section was 
repealed would it make it any more difficult for someone to 
go back to the store and return the merchandise. He stated 
he did not think so. 
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Sen. P~~soneault closed the hearing on SB 104. 

SENATE BILL NO. 108: Sen. Bishop, District No. 46, sponsor, 
stated this is an act to submit to the qualified electors of 
Montana an amendment to art~cle VII, Sections 6, 8, and 9, 
of the Montana Constitution to provide for the filling of 
vacancies in offices of Supreme Court Justices and District 
Court Judges by election rather than by appointment. He 
pointed out that currently 40% of the judges are not elected 
but appointed. It is a life time appointment and the people 
do not get to elect the judges. 

There were no proponents to SB 108. 

OPPONENTS: MARGARET S. DAVIS, The League of Women Voters of 
Montana, stated the League compared methods of selecting 
justices and judges in 1974 and it was the consensus of our 
membership that an appointed judiciary offered more than an 
elected judiciary. The main problem with electing judges is 
having judicial candidates campaign against one another. 
The costs are high - especially for a statewide campaign. 
Funds must be raised and virtually all these funds come from 
attorneys and/or potential or actual litigants who may 
appear before the courts. The League believes that scrap-
ping the merit selection provisions in the state consti tu- 'I 
tion would be a major step backwards and urges that SB 108 
not be concurred in. She submitted written testimony. 
(Exhibit A). 

QUESTIONS (OR DISCUSSION ON SENATE BILL NO. 108: Rep. Miles 
questioned Sen. Bishop in regard to if an immediate election 
upon vacancy was to take place. He stated there could be an 
immediate election or they could wait until election time 
which comes every two years. If there is a vacancy that 
needs filling the Supreme Court presently calls in a retired 
judge to hold office. Rep. Miles asked Sen. Bishop if he 
was suggesting there would be a special election and he 
stated there could be. He stated a retired judge could 
handl~ :~e position until an election. 

Rep. eebb asked Ms. Davis about her comment that this would 
be a step backwards and he questioned why the League of 
Women Voters were concerned about letting the people decide 
in an election for judges. Ms. Davis stated the problem is 
in the difficulty of having adequate campaigns for a judi­
cial office. She further stated that it is too hard for the 
people to comprehend the judicial leg of government. 

Rep. Mercer pointed out the Montana Supreme Court does far 
more legislating than this body does and he thinks that this , 
is an extremely dangerous position for the League of Women 
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Voter::i ~o take in opposing any kind of elected positions. 
An elc~~ion is a check and balance system. 

Sen. Bishop closed the hearing on SB 108 by stating this 
bill was not designed at any person. The strongest argument 
he can make is in the figures. The last appointment to the 
District Court bench was not the choice that was the best. 
He stated he does not think the present process is a good 
one. 

SENATE BILL NO. 114: Sen. Thayer, District No. 19, stated 
in the last session, SB 129 was presented and passed which 
provided for centralized filing of liens on agricultural 
products and He thought all the bases were covered but, 
unfortunately, we have to come back this session and make an 
amendment. This bill provides that a voluntary notice by 
which a lienor acting under the authority of Title 71, could 
file a notice of an agricultural lien with the office of the 
Secretary of State after filing the lien with the county. 
If no such notice is filed a buyer in the ordinary course of 
business can buy the product free and clear of any lien. 
The lien would still be effective between the lienor and the 
producer and would still perfect the interest for purposes 
of priority. This bill places the burden to act on the 
lienor but is not mandatory. Currently, no one is certain 
if Title 71 liens follow the buyer of secured products or 
not. This bill makes certain of the buyers liability and to 
facilitates the agricultural lending system without changing 
the place of filing for these essentially local liens. 

PROPONENTS: K. M. KELLY, Lobbyist, Montana Grain Elevator 
Association, stated the Secretary of State has proven its' 
ability to effectively handle the volume of filings required 
in Montana and this remains the most cost effective center 
at which to record the liens. He recommended a do pass on 
this b~ll and submitted written testimony. (Exhibit A) . 

LARRY ~~~Y, representing the Secretary of State, stated an 
import~r~ part of this bill is that these filings are 
voluntd~j and are not mandatory. He urged support for this 
legis~cl.:.ion. 

REP. DAVE BROHN, went on record as a strong proponent for 
this bill. 

There were no opponents to SB 114. 

QUESTIONS (OR DISCUSSION) ON SENATE BILL 114: Rep. Meyers 
pointed out he only sees a reference to crops and wondered 
if that is all that is included. Sen. Thayer stated it 
includes seed liens, and sprayer liens. Livestock is 
excluded. 
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Rep. :'1i~es asked Mr. Akey how many liens were filed last 
year. :-ie stated there were about 30,000. She asked how 
much it would cost to file a lien in the office. Mr. Akey 
said it costs $7.00 per new filing and $5.00 for any amend­
ments, assignments or partial releases of collateral. He 
stated there is no fee for a termination statement because 
that is included in the fee for the initial filing. Rep. 
Thayer closed the hearing on SB 114 by stating this is an 
important bill for the people in this industry and he urged 
support. 

SENATE BILL NO. 20: Sen. Halligan, District No. 29, stated 
this is a product of the interim lien law committee. This 
act generally revises the laws relating to mechanics' liens. 
Page 1, line 17, states there are no secret liens unless 
they are included in this particular provision of the bill. 
Page 4, relates to who may claim a lien. The mechanics I 

lien name has been changed to a construction lien to have a 
broader concept and hopefully a clearer concept, he said. 
Page 7, line 22, consists of the most important provision of 
the bill. It deals with the problem of secret liens. The 
interim committee hopes that this bill can be used for at 
least two years to see how it manages out. 

PROPONENTS: IRVIN E. DELLINGER, Secretary for the Montana 
Building Materials Dealers Association, and Montana Lien Law 
Coalition, Chairman, stated the subcommittee on lien law has 
come up with a bill that will address some of the concerns 
of the legislators. The bill has a notification that must 
be sent to the consumer which will alert them of potential 
liens, and what to do to avoid double jeopardy. It must be 
filed with the clerk and recorder so that there is a public 
record of potential liens. There is some concern about the 
number of days to send and file the notice, but we felt that 
20 days was a good intermediate number. He stated he feels 
this is a major improvement to the existing laws and asked 
that this be passed. He submitted written testimony. 
(Exhibit A). Also submitted by Mr. Dellinger is (Exhibit B) 
a Notice of the Right to Claim a Lien. 

NORM S :r'lPSON, Montana Bankers, First Interstate Bank, 
Kalispell, stated that the spirit of intent for SB 20 was to 
eliminate, if possible, down to the greatest degree possi­
ble, the secret lien. He recommended an amendment by 
changing Section 7, subparagraph 3, to read 15 days. That 
wayan effective period of 23 days can be obtained. 

RILEY JOHNSON, Montana Home Builders, stated they were part 
of the interim subcommittee and are supporting this legisla­
tion. The main concern they had was to eliminate the secret 
lien. He stated the 20 days they are asking for is meeting 
our charge to supply the information to the consumer. He 
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poi~tcj ~ut that there is one problem that the Home Builders 
have '.lith the bill as amended and that is the initial 20 
days f~orn the time you start. The original bill said you 
can give the notice at any point and you can file it at any 
point. If someone lets that 20 days go by they lose their 
right to a lien. The bill now states that we have a five 
working day limit on filing all liens. He said that he sees 
this as a potential problem. He stated they can live with 
the bill as written for two years. They ask for the addi­
tional five working days because it is not the consumer who 
is being suffered here it is the other people in the lending 
institutions but our charge was to protect the consumer and 
we feel that we have done that. 

JOHN CADBY, Montana Bankers Association, went on record in 
support of this legislation. He further stated he is 
authorized by Chip Erdman, Savings and Loan League to state 
support of the bill. He introduced members from the real 
estate committee that are in support of SB 20. Gath 
Kallevig, Sidney; Snuf Fresbe, Cutbank; Joe Bauer, Helena; 
Carol House, Billings; George Casilton, Butte; W. Simms, 
Missoula. Mr. Cadby pointed out that 20 plus 5 days to file 
is plenty of time. The bottomline of this bill is that it 
does protect the homeowner. 

SUE BARTLETT, Montana Association of Clerks and Recorders, 
Lewis and Clark County Clerk and Recorder that monitored the 
subcommittee meetings and is representing the Association, 
stated the clerks interest in this bill is a narrow interest 
but SB 20 addresses it well. The procedures outlined in 
this bill conform well to the procedures currently used in 
the clerks offices. She further pointed out the clarity of 
the bill is vital and SB 20 is very easy to understand. 

WILLIAM L. MCCANLEY, Cut Bank Building Services, and Presi­
dent of t~e Montana Building Materials Dealer Association, 
ackno\ilcdged t~at each time the lien problem is addressed we 
end '-l~ 'lith 8 little old lady and the big contractor 
compa:.::- :";,):1. No one wants to pay twice, but never before 
with .'~:~ 2conomy the way it is has it ever been so essential 
to pa~' ~ly once. He stated this is not a perfect bill but 
he agre~d with the idea of letting it work for two years and 
then coming back to make corrections. He submitted written 
testimony. (Exhibit C). 

REP. DAVE BROWN, went on record in support of SB 20 and 
stated this is a very reasonable solution and requests that 
the bill be left intact. (See attached Visitor's Register 
for further proponents that did not testify.) 

QUESTIONS (OR DISCUSSION) ON SENATE BILL NO. 20: Rep. 
Eudaily asked Sen. Halligan if the filing with the county 
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clerk :2quires that it be mailed by certified mail and Sen. 
Halligan stated it could be or it could be delivered person­
ally. 

Sen. Halligan closed the hearing on SB 20. 

SENATE BILL NO. 229: Sen. Mazurek, District No. 23. The 
original hearing took place on March 3, 1987 at 8:00 a.m. in 
Room 312 D with the Judiciary Committee. Sen. Mazurek 
requested any proponents or opponents wishing to speak on 
the bill be allowed to proceed. He stated the hearing 
notice was short on this bill and he asked that anyone who 
had testimony to appear on this date. 

OPPONENTS: FREDERICK SHERWOOD, attorney for the Montana 
Advocacy Program, stated his main objection is that the bill 
would remove from the courts and give to an administrative 
agency the important decision-making power as to where a 
disabled person should be placed, either in Boulder or in 
another community facility. Courts are best equipped to 
make decisions of this magnitude, for a person's rights are 
best safeguarded when he has the opportunity to have his 
circumstances weighed under the rules of evidence and 
cross-examination. Courts are also more accountable for 
their decisions. He submitted written testimony. (Exhibi t 
A) • 

ALLEN SMITH JR., Attorney, Mental Disabilities Board of 
Visitors, stated the proposed changes are inconsistent with 
other provisions of Title 53, Chapter 20, Part 1. This bill 
eliminates the district courts' authority to compel these 
very same persons to undertake treatment. The courts could 
only re fer them to SRS for services. The courts would be 
prohibited from issuing an order for treatment, even if the 
state's professional persons determine that a person needs 
treatment and that treatment would be in the person's best 
interests ar,d even if the person is unable to protect his 
life a:1cl health or the person is a threat to the life or 
safety or others. He further stated he does not see why SRS 
canno~ ~~ust in that same integrity, judgement, and discre­
tion that is a hallmark of our judicial system. He submit­
ted writ~en testimony. (Exhibit B). 

PROPONENTS: CHRIS VOLINKATY, Lobbyist on behalf of the 
Developmentally Disabled, stated that the problem is that 
there is not enough services to go around. Jumping the 
waiting listsqives unfair advantage to clients whose parents 
are aware of what can be done and have the resources to do 
it. Jumping the lists is unfair and could cause a big 
problem for community programs. 

ADJOURNMENT: There being no further business to come before 
the committee, the hearing was adjourned at 11:20 a.m. 
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DAILY ROLL CALL 

________ J_U_D_I_C_I_A_R_Y____________ COMMITTEE 

50th LEGISLATIVE SESSION 1987 

~------------------------------- --------- -_. ----------------------, 
NAME PRESENT ABSENT EXCUSED 

·JOHN MERCER (R) V 
LEO GIACOMETTO (R) V 
BUDD GOULD (R) V' 
AL r-.1EYERS (R) V 
JOHN COBB (R) V~ 
ED GRADY ( R) ~ 

PAUL RAPP-SVRCEK (D) ~ 
VERNON KELLER (R) V" 
RALPH EUDAILY (R) ~ 
TOH BULGER (D) ~ I 
JOAN rULES (D) V 
FRITZ DAILY (0 ) ~ 
TOM HANNAH (R) v/ 
BILL STRIZICH (0) t V 
PAULA OARKO (D) ~ 
KELLY AODY (:J ) V 
DAVE BROWN (D) ~ 
EARL LORY (R) ~ 
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The League of Women Voters of Montana 

12 l'lt'larch ~. - douse Judiciary Conunittee 
SB 108 - 2;:';--. ?,13hop, sponsor. An act to submit to the qualified 
elec:t0rs I)t \ >~'~lt:ana an amendment to Artlcle VII, SectlOns 6, 53, and 
9, of the fvlon tana Constl tu tlOn to provIde for the tIlllng of vacanCIes 
in. offic.?s vf 3l.<jJI.?n-H:? Court Justices and District Court Judges by 
election L),th2r than appointment, 

The League of 'vVomen Voters of Montana opposes SB 108, 

The League compared rnethods of selecting justices and judges in 
1974 and It '.Afas the consensus of our membership that an 
apPolnted JudIcIary offered more than an elected Judiclary, The 
rnain problern with electing judges is r1aving judicial candidates 
c£lmpaign £lgainst one another, The costs are high - especially for a 
state'N"ide carnpaign. Funds rnust be raised and virtually all these 
funds come from attorneys and/or potential or actual litigants who 
rnay dPpear before tr1e courts, 

JudicIal campalgns are not very informative for the voting public, 
Judiclal candl<..ia tes are loath to speak their minds on Judicial 
phl10spby or C0urt adrninistration issues, On the other hand they 
:lre not pernlitted by the C£lnons of Ethics to discuss p£lrticular 
cases or the speciflcs of hO~,Af they might rule trom the bench, As 
UK' candIdates lio not run on partIsan slates, the voters have very 
little to guide thern when suc.l-1 an election is I_<)ntested. In an 
electIOn '/lhere a candIdate is not opposed, only a 'v'Vrite-in 
c2tmpaign C:0ul,j prevent the filed candidate from winning the office. 
Ii'us proposed arnendment to the state constltutIOn would not 
require that a first tinle, unopposed candidate for judicial office 
face a ret£lln or reject vote, 

The races tor Supreme and distnct court seats do not very often 
receive rnu(h attention frorn the voters or the press, and yet it is 
often dHfl'::ult to attract the more qualified attorneys to the bench 
bec:ause of rr.:? ::-ampaigning involved v-lith such offices, The League 
belIeves tf"la t :;crapplng the ment selectlOn provlslOns in the state 
constltutioL -y,juld be a rnajor step backward and urges that SB lOS 
not be conc1..:.:--:--cd in, 

hllargaret S, DaVIS 
316 Flowerree 
Hdena, Montana 59601 443-3487 
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General Mills, Inc. A~ 
Procurement Division c3 ./--:;, - ($;/ 

March 5, 1987 

Ken Kelly 
4605 Glass Drive 
Helena, Mt 59601 

Re: Senate Bill 114 

202 Central Avenue U.( 
Post Office Box 5022 
Great Falls. Montana 59403 
(406\ 761-6252 

Mr. Chairman, members of the committee. On behalf of the Montana Grain 
Elevator Association I would support passage of S.B. 1140. 'i'he last session 
of the Montana Legislature enacted a bill that provided for central filing of 
agriculture leins with the Secretary of State. Since then, National Legislation 
has passed requiring either central filing or lender notification to protect 
purchasers of agricultural commodities. In keeping with the intent behind both 
of these laws, Title 71 agricultural leins should also be filed centrally to allow 
accurate searches prior to payment. The Secretary of State has proven its 

.:5 :s -) ~- il 'I-

ability to effectively handle the volume of filings required in Montana and this 
remains the most cost effective center at which to record the leins. We hope you 
will recommend a "do-pass" on this bill. 

If you have any quesions please call. 

'''-. Sincerety, ,;.- ____ 

I' ... // \. / \ ,L· . / 
'1\ L~,'-':"'/, '-;1 <-f.; --

K~lchaefer 
- Assistant Manager 

KS/djh 



House Judiciary Committee 
S.B. 20 "Revisions To Mechanics Lien Law" 

March 12, 15 ~ 7 

/J 
3-/~-57 

. ~'13;:;::=:- _1"70 

During the .~S~ session of the Legislature, we appeared before you 

and asked you ~o table some proposed lien law changes as they just 

were not workable for the industry. We asked that,a Joint Interim 
th~s 

Subcommittee be appointed and we would work with / committee to 

make necessary changes which you felt were needed in our lien law • .. ~ 
I would like at this time to thank you for you(vote of confidence 

in helping to set up this committee. I would also 1 ike to thati ~ 

Senator Halligan who was chairman of this committee and Rep. 

John Mercer who acted as Co-chairman. Member of the House serving 

on this committee were Rep~Baichini, Kurt Kruger and Bob Ellerd. 

Senators serving on committee were Senators Hager, Christeans and 

Thayer. 

We formed a coalition made up of: 

Montana Home Builders Assoc. 
Montana Contractors Assoc 
Montana Redimix Assoc. 
National Electrical Contractors Assoc. 
Sheetmetal ~ Air Conditioners Assoc. 
NFIS 
Masonary Contractor Frank Gruber 
MBMOA 

Others involved who met with the Subcommittee were, Mont. Bankers Assoc., 
representatives for the Clerk & Recorders, Title Companies. 

We met with the Joint Interim Subcommittee 7 or 8 times, making suggestions 

here, compromising there. We feel that the subcommittee has come up with 

a bill that will address some of the concerns of you Legislators. The 

bill has a no~ification that must be sent to the consumer which will alert 

them of pot2~~ial liens, and what to do to avoid double jeoprady. It 

must be filed with the clerk & recorder so that there is a public record 

of potential liens. I might add that we are one of two or three 

states that will require that the notice must be filed with clerk & 

recorder along with sending notice to consumer. All the other states 

just require that the notice be sent to the consumer. 

These notifications are going to make extra work and added costs for 

the materialmen and subcontractors, but I feel that it is something 

that we Can implement. 



There is some concern about the number of days tosend and file the 

notice. The number of days varies over a broad range from state to 

state, some require 10, 14, 20, 21, 30, 45, 60. 
II\>< 

In talking with dealers 

in other state they mentioned that to get as many days as possible. we, 
Minnesota recently felt that 20 days was a good intermediate number. 

raised theirs from 30 to 45~ Where the materialmen have bookkeepers to 

I help them with filing we do have some concern for the subcontractor, 

the plumber, the electician the one man operation that will have a more 

difficult time in sending and filing the notice~ If they get busy and i 
. file it within tbe proper numbec of davs 

fail to send the not1ce and there 1S a potent1aI ror someone 

losing there lien rights. i 
I feel that Senator Hal' 'gans Joint Interim Subcommittee did an 

!\l 

excellent job on these revisions. I know that it is a major improvementl 

to our current law. I asked that you concur and give a DO Pass on 

S. 8. 20. Thank you., •• , 

Irvin E Dellinger 
Montana Lien Law Coalition 
Chairman 
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NOTIC!: Of Til!: RIGHT TO C(AUt " LIEN 

llARNING: READ THIS NOTIC!:. PROTECT YOURSELf FROM PAYING 
CONTRACTOR OR SUPPLIER TWIC!: FOR THE SAM!: SrRVlC!: •• 

To: 'Date of ~ailin9: 

o..'ner 

(h:ncr's address 

This is to···in!o.rm you that has besun to. 
provide :--___ ...;.' (description of services or materials) 
ordered by ~~~_ for improvements to propert)' you o\.'n. 
The property is located at • 

. 
A lien may be claimed for all services and JDGterials 

furnished to you,· if this 'notice is given to you within 20 
',', days after the services or materials described are first 
.. furnished to you. If the notice is' not given vithin that ' 

'time a lien is enforceable 'only for the services or JDaterials 
. furn,ishec1 vi thin 20 days before the notice is given. 

, '. 
• .... ~\.rl~ • .:"I' 

Evea if you or your mor'tgage' lender have made fu~l.. . ":;'; -
'. 

. " 

payment to the contractor vho ordered these services or ' -'. " 
rna terials, your property' may still be subject to a lien '~y:,:- .,' '>. 

", unless the subcontractor or: material sopplier providing this ",~ ... ; 
notice is paid. THIS lS NOT A LIEN. It is a notice sent to 

'you for your protection in compliance ~ith the construction. 
lien laws of the State of Montana. 

This notice has been sent to you by: 

N~1E: 

ADDRESS: 
TELEPIWN E : 

IF YOU HAVE ANY 
QUESTIOl;S ABOUT THIS 
NOTICE, CALL US 

IHPORTANT INrOR1'~'fION ON REVERSE SIDE 

.., , 
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IMPORTANT IHfORMA1ION rOR YOUR PROTECTION 

Undur HO"tlnl·.:lAwl, t.hoso ~ho work on your proporty or 
provido M.t.rl.1. ond Ire not paid h~vo A r19ht to onforce 
thoir claim (or ptl:':ftOnl 19111nlt your prop.ny, Th1t chim 11 
known I. I con.tru~tlon 110n. 

It your tonh'actor hUt to pay ,iubc:ontractou or 
m4torhl .uppUou or naqlactl t,~ m4k. othor 109311y required 
pAyment., tho poopl. who Iro c~\J monty can look to your 
property ,for payment, ovon it you hAvo paid your contractor 
in fulL" - -n. lAw Itatu thAt All people hIred by I cont.rActor to 
provide you with .. rvictl or mltor1uh ",utt 9ive you. lIotiCt 
o! the right to 11en to lot you know what thoy hAv, provided. 

WAYS TO PROTECT YOURSELf ARCs 

.- RECOGNIZE thAt thl. notlco ot dollv.lf ot •• rvlce. or 
mAtori,l. m.y relult 1n I lion .q.ln.t your property unlo,. 
all tho,a' jupplyln; 4 notlc:~ ot the r19ht to 1i,n hAvobedn 
p4id. ' 

• - LEMHI mon about tho con.truct1on lien h",. and tho 
mOlninq ot this notice by contlclln9 .n attorney, or tho tirm 
londlnq thL, notLc •• 

_. WilEN PAYING your contrActor tor IcrvlcOl or matorials, 
you mAy maka check. pA{~~l. jcintly to tho contractor And tho 
tirm turnl,hl"9 urvic .. or materlah for which you hAve 
rocoived I notl,o ot tho ri9ht to 110n • 

•• CeT EVIDENCE that 111 firms from WhOM you hAVO receivod 
a notlc. of tho rlqht to 11en have beon paid ar hAva waived 
tho rlqht to c)41m I l1en oq4in.t your property. 

_. CONSULT on Itlornay, I proC~I.lon.l •• crow compAny, or 
your mort'l4?O londer.· .. 

. . 

• 

. ' 

.. 

, . 
" , 
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MONTANA ADVOCACY PROGRAM, Inc. 
1410 !)th A,,,; 
Helena. Mont . -,' loll 1 

March 12, 1987 

Hon. Earl Lory, Chairman 
Committee on Judiciary 
House of Representatives 
Montana state Legislature 
State Capitol 
Helena, MT 59620 

Mr. Chairman, Members of the Committee: 

) 
/--;--

(4()6) 444-:~:-;('-;9 
1-S()()-24.=)-4 -; 43 

My name is Frederick Sherwood, and I am an attorney for the 

Montana Advocacy Program. I have been and am the lawyer for a 

number of developmentally disabled persons, including persons 

committed to the Montana Developmental Center at Boulder, or 

whose committment is currently being sought. I believe that SB 

229 is a bad idea. 

My main objection is that the bill would remove from the 

courts and give to an administrative agency the important 

decision-making power as to where a disabled person should be 

placed, either in Boulder or in a community facility. Courts are 

best equipped to make decisions of this magnitude, for a 

person's rights are best safeguarded when he has the opportunity 

to have his circumstances weighed under the rules of evidence and 

cross-exaDination. Courts are also more accountable for their 

decisions. 

SRS may assert that there should be a distinction between 

the situation of persons who need placement with the Department 

of Institutions, i.e., the Montana Developmental Center, and 

persons who should receive community services from SRS. This is 

not so. 
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I have a client right now, D.T., whom the court has not 

committed to Boulder because he is not "seriously developmentally 

disabled" within the meaning of Chapter 20 of Title 53. On the 

other hand, he is developmentally disabled and does need ser-

vices. The court has ordered that he receive a community 

placement. I know of other persons in similar situations. They 

need help, yet they do not need placement at an institution. 

Because of their disability many of these persons will not 

voluntarily seek placement in the community. 

Indeed, by the time a petition is filed in court concerning 

a developmentally disabled person, the county attorney's office 

and social service agencies are well aware that the person has 

needs. Directing the court to refer the person back to SRS would 

be a fruitless exercise in telling the agency what it already 

knows. Such a procedure would be a waste of judicial resources, 

using them as nothing more than a referral service. 

SB 229 might also lead to a greater inefficiency and costs 

in the placement mechanism. A person referred to SRS for 

community placement might seek to challenge the agency placement 

decision under the administrative review process. Thus the case, 

referred out of the judicial system at one point, could wind up 

back in court. 

My comments have been directed primarily toward the proposed 

changes in §§53-20-l24 and 125, concerning initial placements. 
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The same principles, however, apply to the proposed changes in 

§53-20-128, concerning extension of a Boulder commitment. Al 

Smith of the Board of Visitors will be discussing that issue in 

more detail. I agree with his comments. 

Respectfully submitted, 

7-~ 't~d~'V<-~ Z . Jz." /(ir~~I6'='C~/' 
Frederick F. Sherwood 
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~lr. U:~li.;:l\l:ln, cOlllllli.lte~~ members, my lwrnc' LS Allen Smith Jr. 

I am:c1 attor:1ey et:!pLoycd by t'lC Guard O[ Visitors to repreSl'nt 

thr: patients at the: ~l()ntana State Hospital :lfld also the residents 

at the ~!ontana DC-J.::lopmentaL Cc:ntcr ome) at Boulder. I Clr:1 he re 

tad a y t ° s p ': a kin , ) P po sit i. 0 II t u l 11 c c han g e S 0 f the cur r e n t s tat ute 5 

as proposed by Senate Bill 229. 

I would like to make a couille of general comments on these 

propos ed c hJ.nge s, and then fo llow thos e commen ts \vi th a spec i fie 

case to il1~strate my objections to this bill. 

General Comments 

1. The pro?oscd changes are inconsistent v:ith other prOViSions 

or Title 53, Chapter 20, Part 1. 

a. The purpose of Part 1 is set out in Section 53-20-101, 

and the purpose is to (1) secure treatment and habilita-

tion suited to individual needs for MontClna's develop-

~'.··nt::dl\' disabled residents, (2) .J.ccomplish this goal 

r1::lunity settings whellever possible, (3) accomplish 

";0.'11 ill 311 institution only Ivhen less restrictive 

~l ,. .~' n <I t 1 ve s are una v a i 1<:1 b 1 e 0 r ina c: e qua tea II don 1 v \oJ hen 
~ 

3 ~crson is so severely disabled as to require institu-

~ion31ized care, and (4) to assure that developmentally 

disabled persons are accorded due process of law. 

This legislative purpose is effectively thwarted by these 
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1n that an impartial factfinder, a district 

C ,''- juuge, 1S prohibit0d from ordering placement 

Cco :),~,'y'~c\~s that may not 'Hl1y be in the best interest 

e'l ~l dcvci()I 'I:1Cllt,:tlly disabled person, but arc also 

the serVices that the legislature has proclaimed to 

btc~ preferable. 

b. Resident~ in residential facilities, pursuant to 

SeC[i0~ 53-20-148(2), have the right to the least 

restrictive conditions necessary to achieve the 

purposes of habilitation, including the right to 

Love tram being segregated from the community 1n 

an i.nstitution to being integrated into community 

J.iving. 

1he ~roposed changes would bar an institutional 

r~sijcnl [rom securing the district court's assistance 

in enforcing this right to habilitation in the least 

restrictive conditions necessary. 

c. SecL~on 33-20-111 provides that the only persons who 

;':l)' ",t; CC'!~tpelled to undertake treatment are those 

'eeS '..;\10 are developmentally disabled and as a 

_ ~Ir Ll.,.::ir disabilities they are unable to protect 

~ Lives and health or to protect the life or safety 

('t: uthers. 

This bill eliminates the district courts' authority to compel these 

very same persons to undertake treatment. The courts could only 

"refer" them to S.R.S. for services. The courts \vould be prohibited 
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,t-ci,'r Cur t:n.'o.tmenl, even it' the slatc's proCessional 

persons Jer~,: ':,-::,~ that a person needs treatment and that treatment 

,.;ould be in :;\(': person I s best interests and even if the person is 

unable tu rrotcl2 t hi.s life :~lnJ hea 1 tll or the persnI1 is a threa t to 

I a g r ~ l' ~.; i t h : [r. S h '.: nvo 0 d's ..; 0 mm en t son the /, L C ~ c t s 0 f t h t~ S l~ 

propos~d changes UpOll developmentally disabled persons with r~gards 

to sections 124 .:...nd 125. l wouLd reiterate that these statutes are 

to pr('tect developmentally di;nblcci persons and to hp.lp these pcrso~s 

become as independent as possible through treatment and habilitation. 

These proposed changes would eliminate a very important aspect of 

this purpose, namely a district court '·]Quld be prohibited from 

issuing an order for services that are in the best interests of a 

clcv~lopwcnlally clisabl~J ~crson. '[his prohibition would not only 

prevent advocates and developmentally disabled persons from seeking 

the assistance of Lht~ (\'urts, but it \.;ould also prevent SRS from 

being able to provide needed services to individuals because an 

unscrupulous guardian, an over protective parent, or a reluctant 

individual r~fuses services. 

I \]()': l 1 ::c- like to comment on the proposed changes to 

i their effect upon an actual developmentally disabled 

~erson. 

currently reside'3 :ll the l-iontJ.na DeveLopmental Cent,~r (M.D.C.) 1n 

Boulder. C.P. 1S Jcvelopm~~t~Lly disabled, but he is much more 

high-functioning than the vast majority of residents at M.D.C. I and 

he is representative of the growing number of high functioning 

persons that we now see at M.D.C. 
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~ un () yea r co r:un i l m l~ :1 t ex p i r l' d he 
-j -i ft' ;.: .~) ~, , L I ., ~~ -"--

rc~ucstcd tu have 

L~h' district courL Lo CUIltest >!.D.C.' s r~.:u'ilr;H~nda-

ThE:: state's 

proCe:,siun.al rcrsnns, [rom both 5.8..::;. and ~i.D.C., agreed that C.P. 

,vas Ln.:lppropriately placed at E)oulder CE1d that receipt of community 

serVLces 1,.;oulJ be ill his besl interests. [\5 C.P.'s legal counsel, 

1 therefore suugbl t() have S.leS. joined.:ls a party, so that the 

agency responsible for community services would be before the court. 

It was this legal action together with Mr. Sherwood's case that was 

the impetus for the bill before you today. 

The district court d,,~nied my motion to JOln S.R.S. as a party, 

and it indicated in its memorandum that it would exercise its 

judicial discretion and extend C.P. 's admission for one year, or 

until 3uch time as a suitable cOlamunity plac';l~nt is ubtained. The 

court, (-'XC[CiSL:lg its authority under the pr':sent statute, Hill not 

urdt::r S.;{.S. to rL1ce C.P. 1n:, p:lrticular conmunity program, and 

C.P. will [Qmain at ~.D.C. awaiting a placement while receiv1ng some 

of the s~rv~ccs he n~eds. 

T h l: -:: h 2.;: :; :: s to S C: c :: ion 1 28 p r () ~h) sed by t h l S t, i 11 \-J () Ll lei ye i 1 d 

a ~uch dl~(~~ent ~~sult in the cas~ of C.P. Under these proposed 

chang'·s, r ,rt 1.·JOuld find C.P. to be in I1Cfd of d·.c:velopmental 

disabiliti., :rvices, and that couuQunity-based servi-::es would be 

adequat2 3n~ :!~?r0priat~ tor C.P., just as the court would under the 

current statutes. Under the current statutes, the court is free to 

exercise its authority and discretion and C.P. rema1ns at M.D.C. 

The proposed changes, however, would require that C.P. be referred 

Lo S.R.S., and they strip the court of any authority to order C.P. 
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C.P. t.hereto!:.:; be under no legal -.:ompulsiorl to stay at 

:l.U.C. vr L,' ~~~'.:i':t; cOlm:lunity serVLces, and he \vould therefore 

hav~ to belischarged. NOH, C.P. thi,"'~s he can take care of hil:1self 

\oJ i t h ,J uta D y he 1 p f [ll n ;'1. J . C. 0 r S. 1\ . S ., but the t rut h, bas e d up 0 n 

his hi::;(,;[> :.ild tne juci,;ements of the. state's rrofe5sio:ldl persons, 

15 that C.P. -.:an!i(Jt tunction in the communitY:ll1 his OHn. Surely 

it is nOL l[l C.l'.'s or our society's best interests to discharge C.P. 

to the slrt~ets, )CL tlwt \v(lldd bl: the result under these proposed 

changes to Section 128. 

[ ~ay disagree with the district court's disposition in C.P. 's 

case ullder the present statutes, but I respect the court's authority 

~l n d the ex c r cis e 0 fit s .i i s ere t ion. The proposed changes, however, 

'",ould cl<2prive district courts of all authoriL'/ to consider the iacts 

before them and make c!ecisions that take into account the needs and 

limitations oE both developmentally disabled persons, and the needs 

.:lnd li:nitativns of our society. 

The present st,:ltutes afford dcveloptnentally disabled persons 

due process ul law. They provide for the review of a person's 

:lced s , 

courts. 

3L i 1 ,:';:::. p . ' s, be for e imp art i a 1 fa c t fin J e r s, the dis t ric t 

--o,':'lTlt the district courts the Cluthority to order Clppro­

.., and habili.tation services, J.::J HLth that ::ic.thority 

comes a rf'spon,.;;.,)ility to ma:<.2 reasonable and prudent decisions, 

based upon che facts before them, taking into account the needs of 

the individu~l and the limitations of society. The district courts 

have exercised this authority intelligently and with restraint, just 

as the court in C.P. 's case exercised its authority, Contrary to 

-5-



-, , -.1 

") - /' ) 

::/~~ .:::-, -, 

S . R. S . 's lJU' "'l, district courts du nOl lSSll'~ orders reqllLrlll~~ 

that a par:" .. :>,r individual be placed in a particular program 

c ~ J U r l s b .1 set 11 \,-, i r J e c i. S L un S II [l (l n t it C' C x LJ C rl 0 [.l i n i u n s [J rr~ sen u~ d 

by professional perSO'1:3 and the opiuions of the stat-=' s professionals 

Clre ahJays before the courts. 

'toerc are [(Jur l'C~ls<.)ns lor t:he Lcgisl.1turl) lLOt to "dopt these 

proposcJ ch::wges. First, they '-irE: inconsistent with the intC!nt and 

provisions of the statutes. S~cond, they mandate results, discharge 

to the community without authority to compel the receipt of needed 

services, that are contrary to the best interests of developmentally 

disabled persons and the best interests uf our state and its citizens. 

Third, it is cuntrary to all our notions of fairness, justice and 

due process of law. Fourth, if it ain't broke, don't fix it. 

This bill seeks to eliminate inlpartial r,'view by the courts, 

It_\.:1VLll~~ courls \-JiLll the authority lu place indivi.ciu::ds in institutions 

and the honorary position of a social services referral agency when 

it comes to c:umr.lunity services. This 1S nut in the best i~terests of 

developmenl::.dly <.~isabled pers(lns such as C.P., and it is ;tot in the 

b ~: S l i l' t t' r t: S t ,\: ,1 1.1 r s taL e . 

, ~-:'::::i:.)nt statutEs grant developmentally Jisabled persons 

rig h t s, (1 :.1' . ::.huse :::igrlts is due Iirocess of lal.1. The individuals 

that:. ~1r. Sh"~--"'c'd',nd 1 have spoken or are very a\-Jare of their rights, 

alld lhL'Y :!r(' vc~rv ~l\-J:'1rC uf "'iltU protects theLl' rl~hts, the: disctict 

cou r t judge. Over the pas t fe'" months, C. P. has asked me l\l~my times 

"when ';vill the judge let me leave Boulder? 

I can explain to C.P. why the judge may say that he can't leave 
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yet, but 1 

tbe judge 

~x~lain to C.P. why the legislature may say that 

m:l k c t h:1 t de::: i s i v n, and lea n't e x p 1 a in t. 0 

concernl..'d :/:·'~~ssi()nal ~)(~rsons, relatives and ~Iont~"iDa citizens 

,.,hv C.P. \"rill bc~ di.scharged t,) t.he streets \-iithollt the services 

he needs to protect his health and s~fety. C.P. and ocher develop-

mentally disabled Lr1dividuals place their trust and respect in the 

integrity and judgement of the courts. I do not see why S.R.S. 

cannot trust in that same integrity, judgement, and discretion 

that is a hallmark of our judicial system. 

1 respectfully urge this committee to vote no on this ill-

conceived and unwarranted bill. Thank you. 
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