
MINUTES OF THE MEETING 
BUSINESS AND LABOR COMMITTEE 

50TH LEGISLATIVE SESSION 

February 12, 1987 

The meeting of the Business and Labor Committee was called 
to order by Chairman Les Kitselman on February 12, 1987 at 
8:00 a.m. in Room 312-F of the State Capitol. 

ROLL CALL: All members were present. 

HOUSE BILL NO. 640 - Require Worker to Notify of Injury 
Within 24 Hours to Claim Workers' Compensation, sponsored by 
Rep. Bernie Swift, House District No. 64, Hamilton. Rep. 
Swift stated this bill requires that an injured worker give 
notice to the employer or employer's insurer within 24 hours 
of an injury to recover workers' compensation benefits. ~He 
commented the reason for the bill is that at present the 
60-day time interval in the workers' compensation law is 
causing problems, and this should help alleviate some of the 
backlog buildup that the Division experiences. 

PROPONENTS 

None. 

OPPONENTS 

Tom Boland, attorney representing injured workers in work­
ers' compensation system, Great Falls. Mr. Boland stated it 
would be outrageous to give an injured worker 24 hours 
notice wi thin which to file a claim either personally or 
through a designee. He said the bill does not address the 
problem of the backlog at the Division, because the backlog 
starts only after a claim is filed, and the backlog has not 
been caused by the 90 day notice provision. 

Gary Overfelt, attorney representing workers' compensation 
claimants, Billings. Mr. Overfelt stated that often times 
the most serious injuries are back injuries, and it is 
difficult to distinguish between a disk problem and a pulled 
muscle or sprain. He said this bill would prevent a lot of 
seriously injured people from filing a valid claim, because 
they did not know they were seriously injured and did not go 
to a doctor right away. 

Jim Murry, Executive Secretary, Montana State AFL-CIO. Mr. 
Murry submitted written testimony. Exhibit No.1. 
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QUESTIONS 

None. 

CLOSING 

Rep. Swift stated there is no prohibition in the bill 
restricting anyone from filing a report, but allows for 
flexibilities needed in the event that there is a communica­
tions problem. He said as far as the delay in determining 
whether it is a real injury, this would help in that respect 
by beginning the process and notifying the employer of the 
situation. His objective, he said, is to involve both 
parties in the action in a timely manner and so that some 
prevention safety measures could be provided. 

HOUSE BILL NO. 585 - Remove Area Restrictions on Telephone 
Cooperatives, sponsored by Rep. Dorothy Bradley, House 
District No. 79, Bozeman . Rep • Bradley stated that tp.is 
bill removes the restrictions on areas where small telephone 
cooperatives may serve, because at present they can't serve 
an area if the population is over 1,500 individuals. She 
said the problem is that Mountain Bell can move into the 
cooperative area, but the coops can't reciprocate and 
compete in the Mou~tain Bell territory. She added that this 
bill would provide for equal treatment and equal amount of ~ 
competition. 

PROPONENTS 

Jay Downen, General Manager and Executive Vice President, 
Montana Telephone Association. Mr. Dm-men stated that the 
bill is a compromise between the small telephone systems 
which serve the majority of the land mass of the state and 
the Mountain Bell Company. He said the bill is a means to 
give the small telephone systems a measure of equal footing 
and equity. He commented that the families or individual 
consumers are the motivation for introducing this bill. 

Dennis Lopach, Mountain Bell. Mr. Lopach stated they are 
involved in a dispute involving the Public Service Commis­
sion authority to regulate the areas in which telephone 
companies serve, and it was decided in their favor. He said 
they support the concept described and embodied in the bill, 
the freedom of telephone companies to compete wherever they 
choose. He commented that given the significant changes in 
the industry, they feel that competition is the way the 
industry is headed, and they are not interested in protect­
ing themselves from it. 

OPPONENTS 

Gene Phillips, Northwestern Telephone Company, Kalispell. 
Mr. Phillips stated the bill was of great concern to them. 
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He cormnented that the original concept of the cooperative 
law and the advantages given to rural telephone cooperatives 
was to provide low cost telephone service to people in rural 
areas who otherwise could not obtain it. He said this bill 
would take away the right that protects them to serve in 
certain areas without the coops moving into the area and 
being able to set a predatory price. He commented that 
their rates are regulated by the Public Service Commission 
and the coops' rates are not, and under this bill they 
wouldn't be assured that they were going to have a certain 
amount of growth in an area, and it wouldn't be prudent to 
install equipment not knowing whether they could continue to 
serve in that area. 

Lester Loble II, representing General Telephone Company, 
Northwest. Mr. Loble stated they oppose this bill for the 
same reasons as Mr. Phillips cited. He said the coops have 
a substantial competitive advantage in the amount of taxes 
they pay. ~ 

QUESTIONS 

None. 

CLOSING 

Rep. Bradley stated a cooperative does pay property tax and 
doesn't pay income tax because it it nonprofit. She said 
she is not interested in prohibiting competition or setting 
up a territorial system that would be diametrically opposed 
from the extensive changes made two years ago, but this is a 
compromise and fair. 

HOUSE JOINT RESOLUTION NO. 15 - Audit of Workers' Compensa­
tion Claims Database and Related Areas, sponsored by Rep. 
Timothy Whalen, House District No. 93, Billings. Rep. 
Whalen stated that this resolution was introduced for the 
purpose of having an audit done on some of the practices in 
the state fund, and on some of the underlying data base that 
had not been previously audited. He said the audit is no 
longer necessary because the audit committee met and decided 
on their own to request the Legislative Auditor's Office to 
expand the audit, so he is requested that the bill be 
tabled. 

EXECUTIVE ACTION ON HOUSE JOINT RESOLUTION NO. 15 

Rep. Simon moved that House Jcjint Resolution No. 15 be 
TABLED. The motion carried unanimously. 

HOUSE BILL NO. 626 -
of Treble Damages, 

Limit Causes for Landlords' Recovery 
sponsored by Rep. Harry Fritz, House 

, 
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District No. 56, Missoula. Rep. Fritz stated that this bill ~ 
makes a change in the regulations governing the 
landlord/tenant situation. He commented at present if a 
tenant destroys or damages property in a rental unit, the 
landlord can sue for damages, and if the damages are pur­
poseful, the landlord can sue for treble damages. However, 
he said, some landlords are using this to sue for treble 
damages in the events of a vacancy of a rental unit before 
the lease is up, and in some cases the rent has been paid. 
He added the landlord has the right to hold rent from the 
deposit, or sue for the rent, but the abandonment of a 
rental unit i~ not equivalent to purposeful damage or theft, 
and should not be subject to treble damage recovery. 

PROPONENTS 

Bruce Barrett, attorney, University of Montana Student Body, 
Missoula. Mr. Barrett stated he was a landlord and had the 
perspective from both sides. He submitted written testimo~y. 
Exhibit No.2. 

Matthew Thiel, representing Associated Students, University 
of Montana. Mr. Thiel presented an affidavit from a student 
at the University and read it to the committee. Exhibit No. 
3. 

Mr. Thiel stated this bill seeks to make a change in the 
landlord/tenant law but does not take away the rights of the 
landlord. He said it protects the tenants from unfair and 
exorbitant punitive damages when they move from a rental 
unit without the 30 day notice. 

OPPONENTS 

None. 

QUESTIONS 

Rep. Swysgood asked for clarification from the testimony of 
Mr. Thiel that the tenant was responsible for the rent until 
the place was rented; he said, he thought it was for the 30 
days. Mr. Barrett responded that 80 percent of the 
landlord/tenant relationships are on a month to month basis 
which requires a 30 day notice, but there are one-year 
leases, and the law provides that in either situation the 
relationship ends when the landlord rents the place again. 

Rep. Swysgood stated that on a one-year lease, there would 
be no incentive to rerent because the landlord is assured 
that he will get his money for the whole year from whoever 
was there. Mr. Barrett replied that there was a little 
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protection because the law provides that the landlord must 
try to rent it. 

CLOSING 

Rep. Fritz stated it was never the intent of the law to 
allow landlords to recover triple-damages merely for aban­
donment of a premises and the law was not used that way for 
the first eight or ten years of existence, but a loophole 
has been discovered that should be corrected. 

HOUSE BILL ·NO. 420 Insurance Reporting Requirements, 
sponsored by Rep. Timothy Whalen, House District No. 93, 
Billings. Rep. Whalen stated the bill provides to repeal 
section 33-16-202, which is recording and reporting loss and 
expense experience statute for insurance companies and sets 
some new criteria to follow in reporting to the Insurance 
Commissioner's office. 

,-
Rep. Whalen presented amendments to the bill and stated that 
the reason for the amendments were because of the attached 
fiscal note and the amendments were designed to address it. 
He also presented a letter from the Legislative Fiscal 
Analyst's office which explains the fiscal impact of the 
amendments. Exhibits Nos. 4 and 5. 

PROPONENTS 

Torn Boland, attorney, Great Falls. 
written testimony. Exhibit No.6. 

Mr. Boland submitted 

Gary Overfelt, attorney, Billings. Mr. Overfelt stated this 
bill presents an opportunity for the legislature and the 
people of Montana to make a decision based on facts to 
determine whether tort reform is warranted or justified. 
Exhibit No.7. 

Jackie Amsden, Women's Lobbyist. Fund. Ms. Amsden stated 
that the liability insurance crisis has hit Montana hard, 
but small businesses are the ones that have found it almost 
impossible to continue doing business because of the high 
price of insurance. She said some providers are going 
underground and not registering with the state to avoid 
being held to the requirement of having to have liability 
insurance and to avoid paying the outrageous expense of 
liability insurance. She commented that in Montana there 
just hasn't been the claims experience to warrant such huge 
increases that these businesses have had to pay, and the 
time has corne for the people of Montana to see some proof of 
the reason behind the skyrocketing insurance rates. 
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Rep. Ben Cohen, House District No.3, Whitefish, and Presi­
dent of the· Montana Solid Waste Contractors Association. 
Rep. Cohen stated that in the last three years the associa­
tion's liability insurance rates have tripled, and surveying 
their membership they can see no justification for the 
increase in the rates. He said he supports the bill, and 
would like to see the data explaining why the rates have 
increased. 

OPPONENTS 

Bonnie Tippy, representing Alliance of American Insurers. 
Ms. Tippy stated that the tort reform issue and how it 
relates to the insurance industry has been debated at length 
over the last several months. 

Larry Soular, Alliance of American Insurers. Mr. Soular 
stated the data reporting requirements of the bill would be 
very costly for insurance companies as well as the Insurance 
Department to analyze. He suggested that the Insura~ce 
Department and the legislators work closely with the indus­
try to gather the existing data bases to see how the exist­
ing data bases could be analyzed to provide the types of 
information needed to analyze the coverages rather than 
going through a new and costly data reporting system. 

Mr. Soular presented a written statement that provided 
considerable detail about the availability of insurance 
data, and insurance data that summarizes the types of data 
that are currently being provided on a uniform basis. 
Exhibit Nos. 8 and 9. 

Randy Gray, representing State Farm Insurance Companies and 
the National Association of Independent Insurers. Mr. Gray 
stated that the basic problem with the bill is that it is 
expensive for companies to compile this type of data. He 
said it is particularly burdensome to the smaller companies, 
and this type of bill would give the message to the small 
companies that Montana is not a good place to do business 
because of the cost of ~omplying with this type of legisla­
tion. 

QUESTIONS 

Rep. Swysgood asked if there was a fiscal impact with the 
bill. Rep. Whalen responded that there will be a fiscal 
impact on the bill for the first year, at least of probably 
hiring a half-time employee. He said the Auditor's Office 
feel that if the bill were to pass they would need a full 
time employee and possibly more to answer questions from the 
insurance companies calling regarding the new form. 
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Rep. Swysgood asked Ms. Irigoin if she believed there would 
be a fiscal impact with the bill. Ms. Irigoin stated the 
bill would have the fiscal impact of at least one employee, 
at a grade 7, to address telephone and written inquiries 
from the companies. 

Rep. Cohen commented that Mr. Soular had stated that there 
was sufficient reporting of the National Association of 
Insurance Commissioners to get the data needed, and he asked 
if the data for Montana was available from them, so that 
someone could go into the data base and get the data for 
Montana. Mr. Soular responded that this usually comes 

j:.h.rough the Insurance Services Office, a statistical report­
ing agent, that provides the commissioners and others with 
the data. He said for most of the coverages available, they 
can usually provide separate state data. 

Rep. Cohen asked what expenses are involved that the company 
would incur in reporting of the data. Mr. Soular replied 
that every time a state passes a data reporting law that'is 
not the same as other states, it does require additional 
programming of the automated systems, if the data can be 
pulled. He said in other cases there are certain data 
elements that can only be obtained through a manual review 
of close claim files, requires additional data processing 
costs, and is difficult for companies that operate on a 
nationwide basis. 

CLOSING 

Rep. Whalen stated that pages 3 and 4 of the bill addresses 
some of the questions of the committee as to the type of 
information required by the bill. He commented that as far 
as income tax reporting purposes there is strong encourage­
ment for insurance companies to set their reserves at_ an 
inflated level because it will be a downward pressure on the 
income they report and the income tax they will pay. He 
said regarding the question on what the fiscal impact will 
be, this is difficult to determine because it will depend 
upon the number of phone calls and questions directed at the 
Insurance Commissioner's Office. 

HOUSE BILL NO. 622 - Generally Revise Financial Regulation 
of Insurance Companies, sponsored by Rep. Brandewie, House 
District No. 49, Bigfork. Rep. Brandewie stated this bill 
was at the request of the State Auditor's Office, and he 
explained what each section of the bill provided. 

PROPONENTS 

None. 
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OPPONENTS 

None. 

QUESTIONS 

None. 

CLOSING 

Rep. Brandewie made no further comments. 

EXECUTIVE ACTION - February 12, 1987 - 10:30 a.m. 

ACTION ON HOUSE BILL NO. 622 

Rep. Brandewie moved that House Bill No. 622 DO PASS. The 
motion carried unanimously. 

.-
ACTION ON HOUSE BILL NO. 420 

Rep. Cohen moved that House Bill No. 420 DO PASS. 

Rep. Glaser moved a substitute motion that House Bill No. 
420 be TABLED. The motion carried with Reps. Brown, Cohen, 
Driscoll, Grinde, Hansen, McCormick, Nisbet, and Pavlovich . ..., 
opposed. 

ACTION ON HOUSE BILL NO. 626 

Rep. Driscoll moved that House Bill No. 626 be TABLED. The 
motion failed. 

Rep. Thomas moved that House Bill No. 626 DO PASS. The 
motion carried unanimously. 

ACTION ON HOUSE BILL NO. 640 

Rep. Driscoll moved that House Bill No. 640 DO NOT PASS. 

Rep. Thomas moved a substitute motion that House Bill No. 
640 be TABLED. The motion failed. 

Rep. Simon moved an amendment to s tr ike " 24 hour s " and 
insert "14 days". 

Rep. Brandewie commented that the 24 hours is justnotifica­
tion of an injury so at least the employer knows it happened 
on the job. He said if 14 days is allowed, there are going 
to be cases where the injuries are not happening on the job, 
and a reasonable time period should be found. 
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Rep. Simon commented there can be injuries that do not 
manifest very quickly, sometimes it takes three or four days 
or a week, and this is a middle ground between the 60 days 
that is presently in effect, and the 24 hours which is too 
short a time. 

Rep. Simon's motion on the amendment was voted on and 
carried with Reps. Bachini, Brown, Driscoll, Grinde, Hansen, 
McCormick and Nisbet opposed. 

Rep. Brandewie moved that House Bill No. 640 DO PASS AS 
AMENDED. The motion carr ied with Reps. Bachini, Brown, 
Cohen, Driscoll, Hansen, Nisbet, and Pavlovich opposed. 

ACTION ON HOUSE BILL NO. 313 

Rep. Pavlovich moved that House Bill No. 313 DO PASS. 

Rep. Pavlovich moved amendments Nos. 1 
inserts language regarding table wines. 
for each of the amendments. The motion 
Simon and Rep. Nisbet opposed. 

through 10 whj.ch 
See Exhibit No. 10 
carr ied with Rep. 

Rep. Pavlovich moved amendments Nos. 11, 12, and 13. See 
Exhibi t No. 11. The motion carried with Reps. Bachini, 
Driscoll, Kitselman, Nisbet and 
Wallin opposed. 

Rep. Pavlovich moved amendment No. 14. 
The motion carried with Rep. Bachini 
opposed. 

See Exhibit No. 11. 
and Rep. Ki tselman 

Rep. Pavlovich moved amendments Nos. 15 and 16. The motion 
carried with Reps. Kitselman, Swysgood, and Thomas opposed. 

Rep. Pavlovich 
Exhibi t No. 11. 

moved amendments Nos. 17, 18, 
The motion carried unanimously. 

and 19. 

Rep. Pavlovich moved amendment No. 20. The motion carried 
with Reps. Brown, Bachini, and Kitselman opposed. 

Rep. Pavlovich stated he wanted both bills, House Bill Nos. 
562 and 313, Rep. Simon's and his proposal, to be considered 
on the House floor. He said then they could decide what to 
do with the state liquor system, or they could wait until 
Rep. Harrington's bill, House Bill No. 623, is heard, which 
provides that the system remains the same. 

Rep. Kitselman commented the difference in House Bill 313, 
Rep. Pavlovich's bill, the liquor is exclusively controlled 
by the tavern owners. 
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Rep. Simon commented a second major difference was that in 
Rep. Pavlovich's bill, the freight is paid by the state. 

Rep. Brandewie pointed out that the bills can't be heard at 
the same time or voted on at the same time. 

Rep. Driscoll stated that if both bills were to pass to the 
Governor's desk, he couldn't sign both. 

Rep. Brandewie gave an example of a person in Bigfork who 
has been providing service in an agency store, and under 
Rep. Pavlovich's bill, that person does not have a chance of 
his store staying open. He felt that House Bill No. 313 was 
unfair to the people who have the agency stores, and for 
that reason was not in favor of the bill. 

Rep. Pavlovich moved that House Bill No. 313 DO PASS AS 
AMENDED. The motion carried with a roll call vote of 13 to 
5. Roll Call vote No.1. 

ADJOURNMENT 

The meeting adjourned at 11:10 a.m. 

REP. LES KITSELMAN, Chairman 
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Box 1176, Helena, Montana ------------

JAMES W. MURRY 
EXECUTIVE SECRETARY 

ZIP COOE 59624 
406/442·1708 

TESTIMONY OF JIM MURRY ON ~OUSE BILL 640 BEFORE THE HOUSE BUSINESS AND LABOR 
COMMITTEE, FEBRUARY 13, 1987 

Good ~orning. My name is Jim Murry and I am testifying on behalf of the 
Montana State AFL-CIO in opposition to House Bill 640. 

Mr. Chairman, requiring workers to give notice of their injuries within 
24 hours to their employer or employer's insurer is capricious and unfair. 
It will severely restrict access to the workers' compensation syste~ for 
many workers with legitimate claims. 

Twenty-four hour notice is simply unacceptable. In certain cases injured 
workers may be physically unable to give notice within 24 hours. It does 
not take much imagination to envision just such a case. 

~ 

For example, an over-the-road trucker could be involved in a serious accident 
thousands of ~ile3 away f:om heme. The injury may result in an inability 
for this trucker to contact his or her employer. Or, the trucker may be 
so far away that he or she is unable to have family or friends make contact 
within the required 24-hour per10d. 

, This bill is designed to reduce the number of workers' compensation claims 
fil'ed. However, it is our contention that 2'4-hours notice may, in fact, 
actually increase the number of claims filed. 

Currently, under the 60-day filing period, a worker may postpone filing 
a claim until he or ~he determines that medical attention is necessary. 
We are all aware of instances where where an on-the-job injury could be 
jus t "shook off" after a feltJ days and the employee returns to work. 

However, a 24-hour deadline threatens workers and will force all injured 
workers to file immediate claims, no matter how trivial the injury. More 
claims will be filed and more paperwork will be forced onto the Workers' 
Compensation Division with additional costs in processing new claims. 

Finally, there are numerous "soft tissue" injuries, particularly back in,~u) ·s 
that often take more than 24 hours to detect. The full extent of a back 
injury may take days or even weeks to ascertain. By arbitrarily restricting 
the filing period to 24 hours, many workers with legitimate claims will 
be denied workers' compensation coverage. 

t~embers of the comrni ttee, it may very \'Jell be that our \'iorkers' compensati on 
system needs certain reforms. But proposals such as House Bill 640 are 
certainly not the proper answers to reform. 

House Bill 640 severely restricts access to workers' compensation coverage 
for hundreds or perhaps thousands of workers with legitimate job related 
injuries. 

For these very important reasons, we urge you to oppose Ho~se Bill 640. 

PRINTED ON UNION MADE PAPER 
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TESTIMONY SUPPORTING fiB 626 

i, ..... ~Fitr7J" 
At times tenants move out before a long-term lease;_bas ___ ~_ __ _ __ __ _ 
expired, or by giving-less than 30 days notice to a 
Landlord. A Landlord is entitled to his full lease 
term or 30 days notice. Under present law if a Tenant 
moves out early, the Landlord is entitled to rent for 
the remainder of the period, or until the premises is 
re-rented, whichever comes first. 

10-24~~22 MCA provides remedies for Landlords against 
their Tenants in certain situations. A reading will 
show the statute was drafted to cover Tenants who were 
intentionally destroying or defacing the property, keeping 
it in an unhealthy or unsafe condition, or if the Tenant 
fails to pay rent. None of this is a problem, it gives 
Landlords the same types of rights Tenants have for 
similar violations. The problem arises under subsection 
(4) of 70-24-422. 

This sUbsection allows "triple damages" when the Tenant's 
noncompliance is purposeful. Certainly if a Tenant 
purposely destroys the premises, or keeps it purposely 
in an unhealthy or unsafe condition, this remedy is 
fair. However, Landlords are beginning to use the provision 
to sue for triple damages solely based upon the Tenant'~ 
moving out. 

Let us take an example. If a Tenant is supposed to 
give 30 days notice, and for financial or compelling 
personal reasons, only gives 15 days notice. Even though 
the Landlord tries to rent it, the place stays vacant 
for 2 full weeks before it is rented. It is clear the '-' 
Landlord may retain 2 weeks rent from the Security Deposit, 
or sue for two weeks rent. However, some Landlords 
are using subsection (4) to sue for triple the amount 
(eg six weeks rent). 

I would hold that the subsection was intended to cover 
the sort.of intentional, irresponsible, and destructive 
conduct by Tenants that Landlords occasionally encounter. 

The problem is not limited to Landlords choosing to 
sue for triple when Tenants move out early. In certain 
cases where the Landlord is facing a legitimate suit 
for wrongfully withholding a deposit, or charging for 
questionable damages, the Landlord can "up the ante" 
by countersuing for triple the amount. This makes it 
very risky for Tenants to sue to contest unfair damage 
charges. The possible consequences get too high for 
Tenants to try. 

Nothing in this bill would keep Landlords from withholding 
deposits, or suing for unpaid rent or damages. Additionally, 
when Tenants engage in purposefully destructive conduct, 
the Landlord's can still seek triple damages. It will 
only eliminate triple damages when the sole wrong committed 
by the Tenant is moving out. Even then, of course, 
the Landlord is entitled to rent, he just may not sue 
for tri 

/11/87 (40b)243-6213 



Affidavit 

I am writing to support a change in 70-24-422. I think the proposed 

ammendment would help to remedy a serious problem in the landlord temant law. 

In September"M 1985 I moved into an apartment in Missoula, Monta!1a. My 

roommate and I signed a one year lease. Because of money problems, my roommate 

had to move away. I did not have enough money to pay the whole rent by myself 

so I had to move out of the apartment. 

I knew that under the law would have to pay the landlord rent until 

he could rerent the apartment. also knew that if left the apartment dirty 

or ~amaged I would be responsible and have to pay. knew these damages could be 

taken out of my deposit. However, the landlord felt he could sue me for three 

times the damages because of 70-24-423(4). 

A landlord is entitled to his unpaid rent and his damages, of course. i 
However under the present law the landlord, if he feels, the tenant moved on 

purpose, can sue for triple. 

This is unfair because the landlord is already guaranteed his rent under the 

law. Allowing him to get triple the rent when a tenant moves out early is unfair 

and gives the landlord money he did not really earn. Just moving out of an apart-

ment early should not be the kind of conduct that can cost you triple damages. 

i 
df! 

la;do~~ 
",1 

Angela Fuhrmann I 
~ 

subscribed before me on I 
"1 

I 
~dMe~ 

I 



Amendments to HB 420 (Introduced Copy) 

1. Page 1, line 
Strike: "For Purposes of Determining the Appropriateness of 
Rates Charged by such Insurers" 

2. Page 4, line 22. 
Strike: "compile and review" 
Insert: "file" 

3. Page 4, lines 23 through 25. 
Strike: "to determine the appropriateness of premium rates 

for property and casualty insurance in this state" 

4. Page 4, line 25 through line 1, page 5. 
Strike: "commissioner's findings and the" 

5. Page 5, lines 1 and 2. 
Strike: "provided to the appropriate committees of the 

legislature and" 

6. Page 5, lines 3 through 11. 
Strike: "If the commissioner finds at any time that any 

rate is no longer fair and appropriate." 

7. Page 5, line 13. 
Following: "shall" 
Insert: "annually" 

S. Page 5, lines 15 through 17. 
Strike: ttwrite coverage, to continue to do business, or to 

increase or decrease rates charged for insurance 
coverage" 

Insert: "transact insurance in this state" 

9. Page 5, line 24. 
Strike: Section 6 in its entirety 

10. Page 4, line 22. 
Strike: "compile" 
Insert in its place: "store" 

11. Page 5, line 1.. 
Strike: "7" 
Insert: "6" 

12. Page 6, line 5. 
Strike: "S" 
Insert: "7" 



STATE OF MONTANA 

STATE CAPITOL 
HELENA. MONTANA 59620 

406/444-2986 

JUDY RIPPINGALE 
LEGISLATIVE FISCAL ANALYST 

Representative Timothy Whalen 
Seat #48 
Montana House of Representatives 

Dear Representative Whalen: 

February 11, 1987 

In response to your letter requesting information on the cost of 
implementation of House Bill 420 with your proposed amendments, I have 
made an analysis of the bill requirements and the fiscal note. 

, 

With the amendments you have proposed, I conclude that the added 
workload to the State Auditor's Office would be reduced to 1) indexing aDd 
filing annual loss and expense experience reports from approximately 800 
insurance companies, 2) responding to requests to make the information 
available to interested insured parties or citizens, and 3) a monitoring 
function to ensure that each insurance company has filed the required 
information as a prerequisite to transacting insurance in Montana. The 
reports are an addition to annual reports already required from each 
company, so the added report filing workload would be minimal. There 
would also be minor operating expenses for storage, communications, and 
postage. 

The Insurance Department staff size has not changed significantly in 
recent years, even though the crisis in insurance rates has increased 
workload. If the existing staff had a difficult time absorbing the added 
workload, I would estimate that costs of the added workload would be no 
more than $10,000 in fiscal 1988 and $10,000 in fiscal 1989, which would 
allow an additional 0.5 FTE filing clerk and related operating costs. 

Please contact me if you have any questions or if I can be of further 
assistance. 

CLS1:bn:rw2-11. 

Sincerely, 

c~~ 
Cl&Yton Schenck 
Senior Fiscal Analyst 



NATIONAL INSURANCE 
CONSUMER ORGANIZATION 

Dear Editor: 

October 22, 1986 

Will "tort reform" -- limiting compensation to injured 
people -- reduce insurance rates? Legislators have been 
asking this question for months. 

The enclosed documents answer that question for the 
first time. Prepared by the Aetna, one of the nation's 
largest commercial liability insurers, and the St. Paul, the 
nation's largest medical malpractice insurer, both documents 
carefully analyze the tort reforms that were recently enacted 
in Florida and conclude that they will not reduce insurance 
rates. 

For example, the Aetna document analyzes the following 
limitations, which it has been lobbying for throughout the 
nation: 

(1) reducing compensation to injury victims by the 
amount of compensation from collateral sources: 

(2) restricting the doctrine of joint and several 
1iabili ty: . 

(3) limiting compensation for paralysis, disfigurement 
and other types of non-economic damages to $450,000: 

(4) limiting punitive damages: and 

(5) requiring periodic payment of future economic 
damages of more than $250,000. 

.' 

The Aetna document, a rate filing proposed to take 
effect January 1, 1987, explains why each of these provisions 
will have little or no effect on insurance rates. 
Eliminating the collateral source rule, for example, 
will have a negligible effect on insurance rates because 
"current Aetna claim settlement practices recognize, in part, 
the existence of collateral sources as part of the 
negotiating process used in arriving at a mutually 
satisfactory damage value with the plaintiff." Restricting 
joint and several liability will not reduce insurance rates 
"due to the interaction of economic damages sustained by the 

121 N. Payne Street 
Alexandria, Virginia 22314 
(703) 549-8050 



plaintiff, the percentage of liability assigned to Aetna's 
insured, and the policy limits purchased. II And limiting 
compensation for "non-economic" damages will not lower 
insurance costs, according to Aetna, "due to the impact of 
degree of disability on future losses, the impact of policy 
limits, and the actual settlement reached with the 
plaintiff." 

Finally, Aetna concludes, limiting punitive damages will 
have " no impact" on Aetna's claim values, and requiring 
periodic payments of future economic damages over $25~,~~~ 
will yield "no net savings" because of the "interaction of 
policy limits, past economic losses, and future economic 
losses," the "settlement value of the case," and the 
"apparent implicit recognition of the periodic nature of 
future damages." 

The St. Paul conducted an analysis similar to Aetna's 
and reached similar conclusions. The St. Paul found that 4 
of the 313 closed claims it analyzed would have been affected 
by the "tort reforms" enacted in Florida, "for a total effect 
of about 1% savings." The St. Paul further explains that the 
1% savings estimate probably overstates the effect of tort 
reform. 

We also call your attention to the form contained in the 
Aetna filing that Aetna had its branch managers fill out. 
This form asks for, and has yielded, data on the effect of 
joint and several liability, non-economic damages, punitive 
damages, the collateral source rule, and other legal 
doctrines on Aetna's payouts. Ironically, Aetna and many 
other insurance companies have consistently refused to 
disclose this type of information to t.he public or 
legislators. 

If you have any questions about t.he enclosed documents, 
or if we can be of further assistance, please let us know. 

/ljb 

Sincerely, 

J, eb-~IJ'(~lb~ /.r~ 
J. Robert Hunter, 
President 

I ~. 

,f- {/1f/ 
I Co nsel 

2 



Reading between the 
lines of profit policy 

By Rebecca Lighlsey and 
Margarita l'ournicr 

D 
l~RIN(i TIIF flVF. YF. .. \R5 F.I/I,INf 

Rrighlwall'r wa~ a millwlfc. 
nor a single malpractice 
claim wa. filed again'l her. 
Yel her 1i;lhilil)' insurance 

waHancelied recenlly. The only policy .he 
can now nOlain will <1,,1 hcr $3.500 a year. 
a 9.(NXXl percenl incre .. c from live yea" 
ago. when her annual premium w"' $38. 

nri~hlwaler' experience excmpliri" re­
(('Ill ac,iom, hy Ihe in'mrancc industry. 
Mass canl'cllations of rxJlicics and rale 
hi~c~ aTC rcachin~ critical pn)(lC.mio"'i. Thb. 
cri~is of a\'aihl0ility and affordabiliry of in­
~uriln\.·c directl\' affects man V Americans. 

Tn \olvc thi~ cri..;is. the in~lIranl'e indus­
Iry ad\'()('afC's 1()'1~~~()rm (sec Sltlry hclow), 

a propo<al Ihal PUlllc, Brighlwalcr: "We 
have ncver heen ",cd. Only 6 percenl or 
midwives have rver hcen hrou1!hr to cnun 
nationwide. I sec no relationship between 
lawsuits lmu insur'lI1l'C rr(,l1Iiul11~ +m lea,' 
nol for midwives:' 

New worlds 10 conquer 

In Ihe fall of 1985 Ihc nalional campaign 
ror lort reronn Marted wilh a hang. fuelcd 
by a $6.5 million oudgel raiscd by Ihc prop" 
erty and casualty insurance induslry. Insur­
ance companic" l'oalc\ccd varinu\ husinc"s 
inlCrC\I!oo in Ihe effort III ;llIcvialc "Ihe grave 
crisis" in liahilily imurancc thaI lhey in­
sisled was caused hy an excessive Amer­
ican pcnl'hant for lawsuits. 

Inilially Ihe slralcgy succeeded. Several 
stales amended their tort laws In suil Ihe 
industry's proposal!'. BUI Ihe changes ex-

, ..... ,. a.·lhe 'pain .ome vidims 5urrer .fler Ii 

Tort re-l2'orrn· IllIgedy: The induslry pmpo~s .Iimil on 
11 • how much juries in any Slale can award 

. . .. ".- ''-.' .... ; , , " for pain and .urrering; so·lhal. fodn' 

what is'jt? ". ~I·;:~:~;i~a~~~~:~ieo:~g~::::~~? 
, ..... _',. . :-:':-,' ?"only SIOO.OOO. Caps ena<:led during I~ 

Technical phrases 'Ihal mean linle 10~' '~:'lnalpraeiice' cthis' of.l~ ··7~ were held' 
Iho>< ou"ide Ihe legal profession are ~n 'by some "~Iite 'tourUtO' ~. uneonsliiu. 
inlegml part of Ihe cun'Cnllort reform de:' lional.'u;,,·:;;,,;~~~~, "~;'t'>''''''-:R''t'' ': 
Oale. Th<se Icrms reprc .. m legal doc· '-, • Abolish pu~ItIVe daniages: PIi~ili~e" 
trines Ihal playa critical role in lhe U.S.' <Ji:' e~emplary damages are Ihe ~punish.· 
civil justice ,ySlem, Below are bricf de-' > rilenl tincs" levied against wrongdoers:' 
scriplion. of Ihose legallheori .. and Ih~ir ; usually C!?rporalions;' .for. inun/iullal. 
pmclical applicalions. which Ihe insur- .,wrongs. Asadmilledbymanycompanies •. 
anre indu"ry i. anempling 10 change or . ppnilive damages Is Ihc one ","ial pres.. 
abolish: . . . : .liiml Ihal has moS.1 innucnced companies 

• Abolish Ihe doclrine or jolnl and "willingness 10 redesign products accord­
~,·eralliabfljly. This dOClrine holds Ihal '. intz 10 highcr .. relY 'SlandardS: '. ,., -
when mllre Ihan one defendanl is respon- ..• Llmils on conllngency fees; Mosl 
sible rllr an injury •• ny one oflho .. defen- injured people canJl(~ afford Ihe anomeys' , 
""Ills h .. a responsibilily 10 cllmpensule hourly I)Ile •• ",10 (lbmin Itgal repre""nla-
Ihe innocenl party: Withoullhi. doctrine. lion Ihey hire lawye'" on conlingency fcc' 
r,,, nample. the viclims of a loxic wasle am,"g.mcnl~. ThC'lawyer gelS a p<;reen-
dn",p would nol be able 10 recover fully lage oran award. somelimes.l3.113. or 40 
fllr Ihe harm. The viclim would have Ihe percenl. bUI reeeiv.e5 no paymenl if Ihe 
oorden of proving whal .hare of Iheir in- SUil is 1051. The syslem assures Ihal 
jurirs w", caused by each dump uscr. everyone. regardles~ of Iheir tinaneial.re-

• Caps on pain and sulTerlng. Juri.. wuree •• ha. acce~s 10 I~ couns"Reslriel-
award m"ncy 10 injured individuals fur ing eonlingenl afnngcmenlS would make 
h(llh cconomic danlages •• uch "' medical il more difficult ror Ihose wilhoul money 
o,IIs. and non-ceon"nnc dam.~c •• such 10 hire lawY~ri.' ".. • 

pected in return-rate reduclions and in· 
creased availabililY of insurance-ha\'e nol 
nlaterialized. rolicy makc~ and insurance 
con,ume" havc begun looking beyond Ihe 
aggre .. ive bUI poorly documenled lort re­
form campaign and arC seeking changes in 
Ihc in.ura"cc induslry .. well as legal re­
mainl< (.ee .wry on righl). 

The in!oourante industry has trackcd a p:"lIh 
belw<cn boom and OU'I ror Ihe pO.I 50 
y.:ars. In "cri'ii~" pcri(~s. when pwfilabil-

"'lIy i. rclalively low, Ihe indnmv h .. chal­
lenged and evcn nl()dilicd Ihe law. Fur i~­
<lance. Ihe 1,,'1 "n.1 cycle in Ihc mid- '7(k 
broughl Olllefliion In IlIcditalmalpraclil'e in­
surance cosls; the inuustry achieved success 
in many Siales, maling claims again~1 uel(" 
10" proccdurally morc difficult 10 pu"ue 
and in ",me ca.e. capping recovery or dam­
ages. Bul even in Ihe "busl" ycar of 1984. 
when Ihe insurance indu'lry regislered il. 
lowesl profu. in 10 yca". combincd indu.· 
try profits amounted 10 $2 hi Ilion, u('('onJ­

ing 10 the Insurance InfomJation Instilule, 
This paved Ihe way for an all-oul a'is.1U1t 

on the l'ivil jUMke system, As Mcchlin D. 
MOtlfC. prc.!ooidcnl oflhe Insurance Informa­
lion Instirutc, a large puhlic relation\ firm. 
wrote in Ihe Nfll;mwl U"t1rna;ter: "An ef­
fOrl to market the idea that there is sume­
thing wr(Jng with the l'ivil justice sys­
lem .. .is. in cffel't, the nalional pilot ef­
fort .. ,. We hclie\'c there is a vcry rcal op­
portunilY now-pn,oaoly for Ihe firM 
tinllo-IO I!ain ~ignifkanl. legislative 
chang,c ... 

Media arc~unls of oUlrageou.ly exc .. -
sivc award..; in ridiculou~ly frivolous suits 
havc crealed Ihe iml"ession Ihal filing suil 
i. Ihe ... pt,nse 10 any wrongdoing. Ciling 
thc!ooc faclnrs. insurers l'ease writing Iypcs 
of in\urancc or virlually pri<.'e con\umcrs 
Oul IIr Ihe markel<. Hiddcn hehind Ihc veil 
of the legal pnx:ess. one senses rhal Ihe 
insurers are threatenet! most by profit l'on­
cern •. Thererorc: ir Ihey redllce liaoilily. 
their paymus will decrease. 

In calling for "tort refonn," insurance 
-companies propose 10 shrink their liability, 
rC~i(rkliJlp: lh~ lecm'cl), of damages for in­
jury, hy limiting .. ward~ fur pain and suffer­
ing: ;Ionlishing jtlinr olnd several liahilily. 
whirh fon:cs solvent dcfl-nd.mts In pick up 
the tav" for insolvent defendants OUI of line 
with 111eir share:\ of rc!iponsihility; and total 
abn'~ation (If punitive danlages, commonly 
l'ill'd as a corporate deterrent. 

The rool of Ihe crisis 

In,urer.; makt' I11tllll'y in two ways: first. 
thnlUgh Ihe di~ICrel1l'e helween Ihe prll:e of 

_ iCmrtillurd 0" /ol/oll'iliK pURt' 

rc. (.h 
t"' 12, ~9/ 

-t*'5 <-(26 

:"'R .. , '';;e:c)~~o·~··'·rrnii':'~'.'<: .. :::',:.. '. 
~-:: ~ .1' .. <; '.'< .. ' • 

l..'$.~~::t;;-rt .. ~~ 1 '\ -~.. ~~ •• 

~I!!Ql?9§.9:~~ . 
:;:,:-The::compIClily ·of. in.uranee busine .. 

. reqUires' pennanenl Stllulion .. aimed 31 ils 
Jundall1!'nlul .Iruclure. Thuocon<umer or­

!illi1'iallol!' ;"ni'-~.v.ral'lale. have pro-
~ V~IOlis m~ur.mce reform'li tlesigllcd 
In;n:!aka::tht:,hjdU\lry mo~ IICCOUnlable 
·1tIict~U1Bble:-''''n(hliUs-=l.sslikeIY·IO en­
.ga~ in irrespon,ible behavior: 'These 
PI"po<als include Ihe followin~:' . 
:,ir,_ .. Sunshlnej laws. Companie. musl 
: ,;roy!dt.:detailed tinancial dala 10 Ihe "ale 
.. jhsuraiice-ltommilsions. and dala Ihal 
·W:(iUI.cI :I1SiflC'·acces.ible 10 Ihe public. 
TodaY'only:iridustry insiders know Ihe oc­
lUaU~.es· and' re .. rves .. and Iheir ac­
luaries massage Ihe num~rs, Whal el"" 
"('OUld explain Ihe IO-yeaf combined pmf­
ilsof $75 billion wilhoUI any federall.x 
paymenls'! The mles .hould be reviewed 
periodi1:ally by eomml"ion. 10 delennine 
I~it validily, ". ' , . 
': - Public counsel offices. In New Jer-' 

'""y. 'an aClive Office or Publie Counsel 
'!!\I"ranlees Ihal insur'dnce buy ... are rcp­
re!ICnled .llh~·mle hearings. Rcgardlo., 
oC" 5Iales·:. differenl ralt·approval 
mechanism •• ·e.lablishmem of .uch nn of· 
fice would hring more balance into lhe 
rale regulalion system. . 
.• A llmil on mld-Ienn cancellalion. 
Ciin.sumeB'shnuld al", demand readable 
and; .i~;.pm.ibie. siandardized' pt,licy 
ronm~ !~for:malion. ~uch Us claims pruce~ 
dure~:' and o'compClny's record of claim 
.clliemenis ""ould he readily available. 

• EXfW.rlenee raling. A. iIIuslraled by 
F1orida's' malpraclice figures. often only 
a small number of orfende" arc respon.i. 
ble for mOSI claims I~re. In a IIlore 
tg.lilariansyslem of rale classificalion . 
premiums would' he b:Jsed on Ihe indi­
vidual's expcrienct', An experience raling 
.yslem would provide an additional incen· 
live for Ihe policyholders 10 mainllin Iheir 
gotxl records. , - .. 

• IUsk managemen!. Considcrin~ Ihal 
I~ be.1 cun: is prevention. companies 
would be required 10 devdop and mainlain 
.. riel "risk managemenl" programs Ihal 
eoncemrale on •• rcIY. 
. • Fln-rallng. FI •• -raling. introun"cd 
in New York, would limil rale increases 
and deCrtDSe~ 10 8 plu!li·~r-Illinus J )'ll"rcrn( 
~an,e. :.~'.' • 



Conlinu,d from p"vious POR' 
lhe producl (premiums charged) and Ihe 
cosl of lhe prodUCI (underwriling). Ihe way 
most businesses earn profits; and second, 
"inveStment income:' the interest earned 
by inveseing Ihe unearned (or unspenl) pre­
mium dollars. which accounls for Ihe 
largeS! part of Ihe profils. 

lI<:yond lhe primary level of insurance. 
which provides insurance for Ihe buying 
public. lhere are reinsurers. who insure Ihe 
insurance companies. lhereby permilling 
primary insurers 10 spread Iheir underwril­
ing nsk. Lloyd's of London presides over 
lhe reinsurers. mosl of which are loealed 
in foreign countries. 

Reinsurers sell shares of policirs. a prac­
lice called retroceding. Reinsurance. and 10 
a larger degree. retroceding markel' altracl 
inveslon wilh large capilal. When inlerese 
raleS begin 10 drop. opponunilies 10 make a 
quick profil docrea.c. Many reinsurers opl 
f ... a haslY wilhdrawal. limiling lhe abilily 
of the primary insurers to reinsure. 

PaIe!lIne Human Righ" Campaign 
Nallonal Conference 

Soplembn 19-20. 1916. Chl<a.o 

"Pa/~stine and Justic~: 
The Next Phase" 

,. .... : 
• "Unily in Diversity: Beyond 

Sabra 4: Shalil." 
• "Reliliow Aspects of Justice 

"The propeny/casualty insurance indus­
Iry will always by cyclical." said U.S. 
Fidelily and Guaranty Presidenl Paul J. 
Scheel. The lase cycle was an eXlreme one. 
wilh inveslmtnl reI urns reaching 25 percenl 
,n the lale '70s and early ·SOs. when interesl 
ralrs were high. and then dropping precipi· 
lously to 3-4 pereenl by 1984. 

As investmcnl income peaked. large pol­
icy holders saw premiums fall 10 unpre­
cedented low:'ii as insurers CUi rates sub~lan­
lially in a wild clamor 10 aUracl more dol­
lars. Some ~ompanies wenl beyond pre­
mium CUlling: and insured risks aflcr the 
loss had occurred. For example. Ihe MGM 
Grand 1I01ei. devaslated by fire in I'ISO. 
was ahlc 10 buy insurancr in I YK 1 In cover 
Ihe damage. While sui" over the fire drag­
I:'!ed out in court. insurers galllhlcd on in· 
vestment uf prcmium dollars, But the htllel 
settled instead. and then had 10 sue Ihc un­
derwriters. who resisted paying settle­
menls. 

The "brutal prkc war," as it was charac­
leri7.ed in a n:pol1 puhlished hy Ihe N"lional 

. AS'iociation oflndcpcndent Insurers, ended 
on a sour nole when inlcre'it rales started 
10 drop rapidly in Ihe . ROIii. Claimlii Gunc 
duc for coliection and lhe insurance com· 
panics found themselves with severely di­
mini!\hcd ca\h reserves. 

In Seplemher of 1984. people attending 
Ihe National Com'ention of the Independent 
Insurance Agcn1~ of America weh: warned 

~NO PUT MY l(\D'S DA'I-CAJ2E. 
CENTER OUT OF BUS\NE.G~ 

"10 brace thcmselves for sharp premium 
hikes." Suddenly premiums shol up 100. 
200. even 1.000 perccnt.. Many policies 
were cancelled in mid-term, and several 
lines of liabililY coverage were no longer 
available. 

The induslry searehed for a culprit 10 
blame for whal Thomas Kellogg. senior 
vice presidenl of General Re. one of the 
larger reinsurers. called. "corrections neces­
sary for a return 10 underwriting profit." 

The mantle of guih was conveniently 
draped on a "permissive" coun syslem and 
"grecdy" erial lawyers. A liligalion explo­
sion manirested hy e:<cessive awards in 
frivolous ~uits-decidcd hy sentimental 
juries ami I,residcd over hy irrcspul1o.;ihle 
judges-gavc Ihe industry pause Inlclllhc 
puhlic Ihal Ihc nalure of Ihe sy"em forced 
them 10 increase fates and, in many l'ascs. 
withdraw rmm particular lines of coverage. 

Clearly. Ihe indu'try's reluclahce In 
cover ccrt'lin ris~1ii sUI.:h as to:\ic waste 
dump~. likely to generate increasing num­
I'lcrs of c.:i:.lil1ls in cClming years, were Il(lt 
unfounded. BUI the denial or covemge 10 
day-care cCIUcrs. midwives and cilie~. 
ho\\'eVl'r, appc.':tn:d unw:lmmled. 

II furned oul th .. 11 the lI1as~ canccllarion\ 
was in largC' part a publicity slunl. The In­
surance Service Organi7.ation. another in­
surance traUe association. could find no jus­
lificalion for dcnying liabilily 10 day-care 
centers. for eXilnlple. Nevenheless. lhe 

" 

publicity ~crvcd tn ['Iurlray a worsening 
crisis and thus forced lawmakers 10 re­
spond. 

Juhn J. Milc.:KnwsL.:i. c.:hairman 01 the 
board of the Atlanlic Compamc". in a n'H­
int'.u III.'iIllWln .. article. c,pre~o.;ed the hnpe 
that lhe caracily shortage would ncver end. 
or at least the pcrceptitlO thallhcre isollc 

It would !ooeemlhatlhi, capacity \hort"~c 
would end with Ihe industry's recent perf,tr. 
manee Arter all. the leap in premium\ in 
rel'cnl year\ ha!\ led III lugh prol jt, ,:lIr 
renUy ... It was acres and acre!\. of diamorilh 
ror owners of in~uranec and finam'ial "cr\.'· 
ices is~ues a!oo (lur favorilcs ... parkled in IlJK5 
a~ they seldom have hcfore. if ever:' \Helle 
TIllnll:lS ~ka~1I1 ill lilt' N,'III11,"1 (1,,,It'fw,i 
ler. 

For the ril'l quartcr or I'INfl. "the re­
bound in profil\ i ... :Isloni\hin~:' "Huh: fin' 

Natitmal lJnlierwriler. wilh l'lll1ll';lny In­
come up a, hi~h as the K 14 perrenl rl'~i" 

Ie red hy Sl. Paul In\mancc COlIIp:lIl~ Ih.·, 
cau\C. of the insurance intill"tr\"!oo normal 
pmfitahilily cyde. il i~ plillin!! oul III j", 

slump. ahholl~h Ihc Itll1 law l h;III~!c!oo Iha, 
were cnadcd httve nol yet had an l'ffel"t. 

While lurl law .. h;.I\"e 1101 allct.·It·d Ih .. • 
in .. urallt.:c lyde, Iht: t.:yde h;I\ allct.:lcd lorl 
law. The lO\lIf'H1CC indlhtf)'\ ",!!gn.'s\lve 
tac.:lics took l11o~1 Icgi\IOIllIrC'\ hy ~urpfl\e. 
In IlJR5 ami carly 19X6. (he !\Ialc~ of W"'Ih­
inglnn. Utah. South (JakOla and W)omin!! 
pa!oosed Inn t.IW rc\traint\. with lillie Clr no 

• "I::t~~~n~,::,~'ional Dimensions" ' .. :.:' .• ' .... ·,c· c , ..... . i ... , o· dustrial companies, such as IBM. Ford and'· forCSX Tran<ponalion. the parenl com-
o '"The future: Where Do the B .. ~< "'fj . " ~ -, SmllhKlinell<:ckman.havejomedcaptives. pany of the Oles"e syslem. Earh helieved 

Palestinians Go from Here?" . 19 lfIllS .. " '. "~' ." Railroads and cramit autborities have been Ihal their own operation was far bettcr mn 
• "Confronting Zionist System. : ,. ,. , .;\ .~.,:;.t: .. :.J:<: -<'J-" • ,squeezed by declining federa1.~ COffir , and safer than thaI of othe ... Thcre w"' 

in lhe U.S." b .. -' .'-, " .;~, -,. t" -, . bined with • tembly unstable property and .. also a debale over who wa, al grealer rISk. 
• "_I_I. tile P.,,- Load: uy way ou ;~Iy insuraJll:e inaiUt,: ~ ~ve frei~hl c&n!ers Ihat bauled explnSlvc, and 

- ApartIIeId "PaJatilllaa . '. _ . "'-'" ,to' ,,, t: ,.. :·"~esc;apc",,,IeS~asfarellikes, setVlce ; 10~1C chemIcals orconlmuterhneslhat had 
-" • ~ .)-~,:{.%.; ,. : ~;- ~ ~ .' , " --,"-::' ': !cutbids, self;inswance popls .. bonding lII\Il,.~ lrains filled wnh people.. . 

fitooaMn: '. ~"o\'-:':By' 'Allen Hornblum .:: •.. ,.:group purehas'-of excess co~ge: RAlL, ,,, . Since Its r,rundmg by Union Pacific. Am-
• Rev. Allan IIoesak. World Alliance ; <.,.... . ... " .. <, !formed by II pnV8le and publH; rail firms, Irak,.CSX. Ollcago and Nonhwestem. 

of Reformed Churches :0·· ~UGHT""TllEUAIIIUIYtNSUR-· ,will provide its rnembct3:wiiri $50 miIJiOn:~'. Kansas Cicy Southern. Conrail. Illinois 
• Do N:~.!:t:UU~u&hod. . . ~:, . ranee squeeze. manyofthc na- of liabiliiy coverage oo·*"}' catasIrophe with .' . Cenlrai Gulf. Norfolk Soulhern. Sanla Fe 
• Do. NoamOtom,ky. M.I.T..':·.·h~·::!ion~~ ,railro"'!s and .• mass .claims of~ ~ ~,m.llI~.>,,:,:,;.·~.:;aodSoulbem Pacific.lhe Soo Li~s and 
• Do. Eqbal Ahmad. HlUllpshire CoUese. . . . .. ' "c,,'! !!'8I\Slt eotnpantes have tu~ '; ·>EJbe big prD.blem ~ al!.\!fus I~ ih81.liIC';' SEI'T ". ~AIL h~s v<>led 10 ecreJllIWO new 

Imtitute for Policy Studies ....10 whaI.has become a growing , iniHcetPlace . lacks • ·retfISUrance·· fot~the.· c :membeB, Canadtan Pacific and Chlcago's 
s-w F_ . flvOritc' oT~~,:a'c', iiid~~p-.. :bighCi exce$$·'Iliabl.lilylJaym,~.Siyi:BIII~.': M.ETRA. syslem .• RAIL alsO ~ed 10 open 
o Palestini ... Culture Exhibit ,1~YC:.i~~:company.;(;.'::lr:~t;~~\B~~,~!~oftukmaDagemenl fot:~; ~~ .. membcnhlp 10 transtt aUlhonlles. 
• Artist ~ ....... will.how .<~~ves,~,.IQSU.rance cotnpan~;usu-.~ri~l~etrI Pen~!~"i'.1nnsporlalio!l;/,~.~fw~m hlvcbeet). COIII~mplaling 

and diOCUlO his rilm, "SU_ ~1y:-'ieadqul~," BelJlluda.OI IIIOIhet ~~!\~lhOrilY ~ru>r AJ.ln \WO ~SE,,! ~~, ~¥;!hClI''own c~lve •. _ ':}:" i.:-· . ' :. . 
"' Home" Caribbean coonll)'. for In.advantages and •• cOv~ra'ae has plummeted froM $(49 II1,lIilnl:.hJ,Srandard nsk mana~ement 51ra1eg1C. are 

Hole! CoaIi ..... 1al regulatoi)(.,c.rmissiv~t.;lhaJ.i~~$'I)' ':~;1ii)~ _~:a.~'!i ~ l!]ai; f(,(irlpl.e~ d1e:.:::!~rn8 useless fot rail and transil syslems 
~c!';;.~~ 60611 member·corp<ridiiti(wh<i:fqrmitto.pro-"'price. "':!:.;;:.';;;~:,;:.~J,:~ ':li~''i,;,i~;ti\;;-:fr.'~~?;:-<in thecurreril insurance crunch. Wilhin the 

For """" information write: vide Ihcircl',... .. il\lluranCe:·'···~);~,',,~~,~},l·MlI1y riilroadlllln.aers.were teinpled >.tIOXI y~ and • half il should be clear 
PURe Coaference ·"Itailroad AssOciaJion InsiIl3nee;.Ud:; or _'bOt considered the venture risky andfriugh".:"'helher a captive insurance company is a 
220 So. State SI., RAIL, is the laleslof 1,200 caplivesestab- - : wilhpfoblCm.,: "Few CQmjlani"s wanred 10';' wOrkable an,wer. ' • 
OIicqo, lUinai. 60lI04 lished in Bermuda, 7~ percenl of which are 'shale loSses wilh olher nIilroada," abacrveel. 'Alhll Homb/ulIIl .• chl'hlo.mll"'.1 illfo,-
0< call, 312-98'7-1830. . U:S:owned. SOineof ~'Iirgest U.S: In~:~(leneGibson; directororcasualCYinsuratoec; :;ma,;oll offiCir fo; SEPTA, 
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\tudy of the necessity or their conM:· 
4u('nt:c~. a~ a resr"lOS(' to industry pressure. 

"~ p.tn of its puhli(-relalions (t1lT1paign. 
Ihe in,urance indumy puolici .. d awards 
Ilml il (nnsidcrcu c",,"essivc. nften using 
IIumOc" Ihal had hecn reduced by fun her 
,oun aClion. II enunled on public opinion 
III promote their ICl:!i,lallvc agenua for hHl 
reform. For a while. this PR c;lmpaign 
(l\"cfsh'lllnwed any legislative need for hard 
'.It:lS. 

Nol unlil April of Ihis year did a defini­
li,·e ~tuJy of Ihe actual numbers of lawsuits 

Urban poor 
'redlined' out 

By Gregory D. Squires 
& William Velez 

T
ilE INSURANCE CRISIS FAC'lNG 

many cilies. professionals and 
busine .... wilh the cancella· 
lion of Iheir liabililY in.urance 
has recenlly ~rabbed lhe head­

line •. Bul for al lea.1 20 years black resi­
dents in cenlral cilie. have confronled a 
.imilar crisis in avaiiabililY and affordabil­
ilY or homeowners insurance. ,That crisis 
will nnly worsen a. Ihe currenl liabililY 
crunch ~qucele§ consume~ and companies 
lighlen underwrilin!! praclices. exacerbal­
ing lhe redlining and concornilanl disinvesl­
menl of urban neighborhoods. 

Our recenl 'Iudy of Milwaukee is not 
umypical. Volumary nlarkel homeowners 
policies sold by Ihe lradilional. well-known 
insurance companie~ are conccn.ruled in 
prcdorninanlly while and .uburban neigh· 
hurh,x>U •. The FAIR Plan also known as 
Ih,-' Wi~consin In'\urnncc Plan, or WIP). a 
publicly adminislered bUI ..-ivaleiy ft­
nanced "insurer of last resort" thai provides 
an infcrior qualily produci for Ihose unable 
10 nblain coverage through Ihe voluntary 
marJ;ct. is ror the black communily. 

From data on III of the siale's largest 
in\Ufcrs. we found Ihat in 19R5 the numher 
of homcowners policies in force for every 
II~) owncr-nccupied dwellings ranged from 
"\Cn ill a nearly all-blad inner-cily neigh­
Iwhood In 48 in a nearly all-while suburhan 
nmmlUnity. WIP was conCt;JUraloo in vir· 
(U;III~ all·hlack communities and orren did 

filed and the average size of awards become 
availahle. And when Ihe Nalinnal Cenler 
fnr Siale Cnuns puoli,hed ils survey 01 Ihe 
coun filings. ii' Slali,lics connicled so 
'harply wilh general a"umplions Ihallhey 
went unrecognized. 

The Ccnler, funded in pan by Slale gov­
eml11('nl~. found nn 1.lwsuit explusion. The 
IUtal nUlliber of ,:ourt filint!s for personal 
in.jury chlims ro~e only slighlly dunng the 
pa,1 Inur years; frum 11J7X Ihrough IIJX4. 
Ion filings increased 9 percenl. while Ihe 
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IOwn') Excluding age of housing. income 
and residenlial lumover-fDclors Ihal Ihe 
indumy ~Iairns 'are associaled wilh ri,k­
lhere was still a 'Ialislically significanl re­
lalionship helween race and Ihe absence of 
volunlary markel policies or presence of 
WIP policie._ 

Even profilabilily cannol explain lhe pal­
lem. We found no relalionship belween in­
surer profilabilily and markel penelralion 
of minority communilies. Thai is, the com· 
panie.lhal redlined rnoSi did nol make more 
money. Clearly. racial diseriminalion is an 
important factor. in violation of slate laws_ 

Beside. p .. "ing new Ie~islalion such as 
SI.le varianlS on Ihe federal Communily 
Reinve."menl ACIlhat would require insur­
ers 10 be sensitive 10 Ihe insurance needs 
of panicol.r areas. Slales and cilies could 
de"clop ahemalives. Several cilie, are now 
considering municipal insurance program5. 
Fund. Ihal lradilional insurers pay oul "" 
dividends 10 stockholders would be rein· 
vesled inlo lhe communily 10 finance pr0-

gram. 10 reduce losses. such as smoke 
alann.. blnck-walch programs or heller 
buildin~ inspection and fire-fighlin~ serv­
ices. Loss reservcs could be deposiled in 
local financial instilutiom, that are commit· 
led 10 neighborhood inveslment. 

Privale insurance coopcrnlive~ could he 
esl.blished al"n~ lhe same principle,. All 
lhese inslilulions could empha.ize employ­
ment of local" residents. purchases fmm 
local husinesses and usc of local offices to 
hecome a vehicle for reinveslmenl. AI­
Ihough grcally restricted in its operations 
hy Ihe insurance lohby. Ihe Inn~-profilable 
Wiscnn~in slate life insurance fund has 
J'lfllVcn wh'lt a publicly·nwned insurance 
plan can dn. II offers a mndel Ihal mi~hl 
be follnwed 10 comhal Ihc long-Ienn bUI 
worsening problem of homeowner insur­
ance redlining. • 

nlll even cxiM in white ncighborhnods. Grt'gory D. Squir~s unci WilliDm Veil:' 
Doc", th,11 paHern simply renect l!realer It"iU·h .wdol(l~Yllflhf Un;vffJityn! WiJt'on­

n'~ III IIIl1cr. roorer. Ic!\s stahle parts of Jill·Milw(Jllt.rt'. 

~REN'T 'IOU &E1TlN6 
A. UTILE B\T PE~~ONAL ? 

/ 

Individualized law fails in 
our 'risk-infested' world 

/I)' Stephanie Wildman 

T 
IIFI'IC"TI'RF.MOST'JF1:SII"VFor 
the law ft)("u!oocs on .individuals 

'. ,;-inuividuals clashing in court. 
indh·iduals paying nlher indi· 
viduals for harming Ihem. indi­

viduals (harped with ,·inlaling a law. 
Thai is paniculafly lrue regarding acci­

denlS_ even Ihough. as California Juslice 
Malhew Tobriner said or Inday's "risk·in- , 
fe"cd ,ociely." "our currenl crowded and! 
compulerized sociely compels Ihe inler· : 
dependence of ils members." . 

Underlying mndern personal injury law 
are 19lh-cenlury principl« Ihal conlinue 10 
emph.sile individual re.ponsibilily. usin~ 
nmions such as fault and causation. But in 
lhe 201h cenlury. lechnology has magnified 
lhe kind of hann viclims may suffer. and 
lhe use of in.urance and IlIher devices 10 
spread losses have implicilly collectivized 
responsibilily for aecidenls. Thus legal 
principle. and social realily have diverged. 

In Ihe 191h cenlUry a growing body of 
ne~ligence cases finnly eslablished .Ihe 
principle Ihal an injured person must prove 
Ihal someone respon\ible for an accidenl 
was al fauh in order 10 recover damages. 
BUI "faull" i. now so ingrained in our Ihink­
ing il i. hard 10 imagine lheorelical ahema­
lives. Yel lhe law could inSiead require 
someone 10 prove Ihal he or she wa. nOi al 
fauh or could require someone involved in 

• an accidenl 10 pay regardless of righl or 
wrong. These ahemalive. pen.lize aclivily 
broadly and seem panicularly inappropriale 
when Iwo individuals are involved. 

When Iwo conlcsling corporations or on 
individual and a corporal ion are involved. 
however. Ihcre may be preferable ahema­
lives. Already we ha\o·c :rr;een how worke~' 
cnmpens31ion law:rr; and doctrine~ of slriel 
liahilifY concerning defeclive products have 
reduced d,e emphasis on faull. BUI "fauh·· 
rcmainlii central in personal injury law. 

Wilh regard In "caullalinn:' Ihere i~ also 
a «>oniCi of individual and colleclive re­
sponsihility. Nineleenlh-cenlUry legal wril­
ers tried to maintain a doctrine of objective 
causation 10 ensure that liabililY would not 
Oc aUlomalic.lly .ssignedlo a rich capilalisl 
defendanl wilh "deep pockets." according 
10 lIarvard Law School profess", M"non 
lIorwl". Ilc argues Ihill Ihe doclrine on 

cau,alion limils legal liahilily ""d dCllies 
Ihe inlerdcpendence of people by focusing 
on indi",id, ... , responsihility for injuries. 
Some (ourls havc modified the harshcsi :Ip· 
plicalion of causation doctrine by looking. 
for c);ample. al ., l·urllp_'"Y· ... nwrkt'r ~ha,e 
of a defeclive drug 10 assess Ihe likclih,x>u 
Ihal Ihe company caused an in jury. 

While some 'cgal dCK:trincs or pcrscmal 
injury law reSI on nnlinns 01" individualism, 
nlhers spread responsibilily more broadly. 
nluch as financinl responsibilily is collcc­
livized bY' insurance or Ins~s arc spread 
by lax and price policies. The hallie over 
personal injury law reform. like Pmposilion 
51 in California. occurs in Ihis gray area 
of connici belween older Icgal duclrines of 
individual respon~ioililY and a sense or so­
cial responsihili,y for compensation of ac­
cident vicfims. 

Proposilion 51. approved in a June 3 ref­
erendum. eroded Ihe nOlion of joinl and 
severalliahililY. This d,x-Irine. which had 
carly mols in common law. evolved from 
cases where wmn~doers aeled in concen 
10 harm Ihe viclim. Joinl and severalliabil­
ily evolved from lhese case. 10 he applied 
in inslanl'es whrrc wron(!docrs had nol 
acled in concen and mighl have been held 
li.ble independenlly. Under Ihis inlerprela­
lion. indcpendeOl aclors could be joined in 
one le~al aclion fo,. lhe sake of efficiency; 
one hann from muhiple cuuses could he 
seulcd in one lawsui1. 
Thu~ a viclim could bring one suit again~t 

• wrongdocr wbo dmve nc~li~~nlly and 
broke hi. or her leg and lhe <loclor who 
mended il ne~ligenlly. If one defendanl was 
insulvcnI. then the ",iflilll cnuld still be 
compensaled in full by Ihe olher. Joinl and 
several liabilily shared responsibilily and 
Ihm, (onniCled wilh much or Ihe 
philosophical ha:rr;isof personal injury IClw. 

If individual rc~p(lnsihiJily i~ 'ilres\Cd. vic­
tims lIlay never recover enou!!h to pay (OJ 

lheir medical care or reh;lhililiititJn. In some 
insfancc!'; we already s(lCially share n'~ptmsi­
hili,y for risks. such a~ '\haring nucle~'r power 
risks through pricing and in~uraIK·e. More 
generally. we should acknowled~e dircclly 
th.'t SCK'il'ty will take CaTe of at'eidenl victim~ 
and nOlleave Ihem victims {If Ihe 100w ;I~ well 
as Iheir accident. • 
Sitphanit Wildman i.'i " Imt' 1,,,,{rHor til 
l/r(' U,,;rtnitr of Stili '-wlld"·,,. 
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<# Insurance 
Contilllll'J from {JaKt 7 
populalilln increased R percent. The oft­
ciled liligalinn e~plnsinn Ihus appears In 
"' .. ,,' ",""" .. t~~~, .... ~d_ 

During Ihe perind I'lRI-II4. wrole Ihe 
Cenler', Rnhert Roper. "Ihe snuree of Ihe 
percerrin" that there is a liligalion cxplo. 
sion may he hascd on a changing- mix of 
civil cases, incrc;lscd complexity uf cases 
hcing lileu and widc\prcad mctha reports 
nf cnorl1lHU\ 3w.mJs in relatively few 
cases." 

A siudy hy Ihe Rand Curp",alinn. par­
lially runJcl1 hy the in\urancc inJu\lry. al"to 
l'tJlldudcd thai "the per (llpi1 .. filinp have 
rCll1~lincti \tahlc in Ille pasl \c\cml YCOlrs.'· 

SOI!,C :Irca' do. in 1';1(1. c""rCricncc high 
l'onccnlraluJIIs of !<.lIilS. \rcc.:ific~lIly medi· 
cal malpr:If.:licc amI pmJucls liahilily, (Jut 
Ihese arc areas where puhlic confillf.!ncc is 
Itlw. in many C3\CS uc\crvcdly \0. In 
Florida and Texas, !\tllllC malpr;'lcticmg 
lh>elors conlinuc 10 IrcOII patients wilhout 
rqni'.lb •. Thrce pcn,:clIl of Florida ':0. doclurs 
m:l:oun(ell for 4K pcn.:enl of the muncy paid, 
to m;llpnll:ti("c vil:li111'i rrol11 1975 through 
19H.t~ one Mi~lrni dcrmalolop.i!\1 !\clllcd ,\4 
daims totaling $1.5 million, And in TC.\3S 
in IQKS·, (lui of Of,!.} c.'olllplainh filed ug::lin\1 
dudors thai vcar with Ihe '1~lfC metlie •• 1 
ht,'ard, only ,12 led 10 !\crious di!\ciplinary 
Il1ca!<.un:s, ' 

PnKhl(1 liahility C.'Uses, in whic.-h m'l11~ 
uftlc.'IUrc.·rs arc !<.uc.'d for dcfcl'live pnl4.IUCh, 
oflcn grall hcadlinc,. The inf:lll1tJlI'i Fom 
Pinto with ils exphKhng. ga"i tank, Ihe Dal­
k,m Shield lilal cau,cd 60.lMK) women 10 
mi!\carry. and a,bc!\los manufal'turing.. pre­
dicled locau,e 20.000 dcalh, annually uUlil 
the year 2012. have eroded ruhlic confi­
dcncc in corporatc concern for hcallh amI 
\aICty. The Rand Corporation found that 
"1)1' all the vi.lrillUs eXlernal sOL:ial prc!<.,ures. 
producl liahilily has Ihe grealeS! influence 
on pmdut.:' dc\ign dcci!\ions, ,. lllUS it ar­
rear-thalli i!\ the cnn!<.lanllhrl·al of hlW!<.UII!<. 

IhOlI hi lid, 1II.1Ilulal·lurel' :tccuunlahlc. 
., he oth~en(c 01 an a(lual law"iuil explu­

!<.ion c'(pldin!\ why lort refl'On ha;\ nol 
mea!<.unthly affectcd i",urdnce raIC!<.. 10 Ihe 
slalc of Wa,hingtlln. forelample. !\tricl Im1 
laws were enaclcd this past "ipnng, only In 
he folluwed by aUdition.1 in,lu,,,y reque", 
~m "'\t ~d .. ~_ \'me cumpany' , represenla­
live informal the W .. ,hint!lnn in,urance 
commissioner that the 50 percenl ioc~a~ 
rcqlleslcd would have been KO percenl were 
il not for the new tort changes, 

Iowa aN.li!\hed jllint and scvcmlliahility 
during IlJX.1. Ilul IntiOlY Ihe !<.Hllc lafC' the 
sum.:- prohlell1\ of avallothilily found in 
olher "ilates. 

In FloritJa, the stalc legishuurc coarted 
mo!<.t of Ihe tort rc\tri,:lion"i the in"iunmce 
imhl,try dcm.mded, hutfouplcd IhC'1l1 y.llh 
.1 rollhul'k in pn:miulII'. Sevcral 01 Ihe 
hlrl!est carriers responded by withdrawing 
thcir l'lI\'l'r:l1!e fWIII the markct Ahhotl~h 
thc 1011 il'gi!\lalion !<..ali,tic."d them. Ihcy did 
not lower in"iur.mce ralcs, 

The pl"cdiclabilily ()flll'iSC\ Ihat sUlne t(lrt 
aHeration\ lHay hring to the im.uf(lO<.:e in­
du'try will likcly ha,'c only ... Ileeting im· 
r:l4:1 (tit Ih~ hlllll.il1 (,'ycle nl" the inMlfiUll'e 
indu!<.try. which is largely tkd 10 lar!!cr 
cfonomic trends. 11 will, howcver. have 
Inng~lcrn1 implic,lIions for !<.ocie(y. AI­
thoug.h tort law changes may alreCI how 
many Jll.'oplc g'.' 10 (ourt. (hey do not ad~ 
dress the fl .. ·.11 i~\ucs. mainly Iho\c of pre­
venting injuriC'\ and fair ('·ompcn\ation for 
injurics inl'urred. On the l·ontrar}. re'tril't­
ing lort law will precludc vi<.'lim!\ or olhers' 
negligence lrom ohl:lining ~I(..Ie4uatc corn~ 
~n!<.ation. IC;'lVin~ opcn Ihe quc,lion of who 
is rcspnn!ooihlc for their care. 

Recent in'UliUll'C industry rep'Jl1\ illllj· 
catc that it i\ recm'ering. rrom ih lalc·a profit 
slump. willl or without 1011 reform. AI­
Ihough Ihe liabilily crisis has a"alcd-al 
IcaM unlil the ncxt profil \Iump--que!\tions 
remain allout the rolc of Ihe American tort 
\YSICIl1. In a le!oos hy!<.lcrical atl11o!\phere. 
fundamcnlal queslion\ ahuul !\OCielal ft­

sponsihility for injured pcr!\ons need to he 
at .. h..lrc"cd. 

llm",,.tl ;" .~ufh ;1lnm. . tII'mlaMr In fh,·(J.S. 

The Anti-Apartheid Campaign 
You Can Dance To. 

Crilics hailed "Sun Cily" as a 
ptlwt'dulmu!'M:al statt'nlt'llt aJ,!ain~t 
apartheid. The all-~t;lr foll;lboration (t'f)' 

tures 54 artists. induding Little Ste\'en. 
Brure SprinJ!!i\teell, Jill1m~' (lin, 1\1ilcs 
[).vis. Bob I)ylanand Run-liMe -li.­
Rether they created a !i\OIl.R;, an Cllbum. a 
music video. a book and now a 51-minute 
video cassette, 

Now. you can obtain all of these 
items to inform vourseU and others aboul 
the struRRle (or -freedom in South Africa, 
The "'tn· profit Africa Fund. the a~c",.:y 
that i~ c.1i~trihutin~ the monies raised by 
"Sun City," offers the records. bouk alld 
video at a substantial educalionai di~­
count: 20g. uff. There's e\"t.~11 a te<tfher's 
guide to help stimulate discussions in 
classrooms and cOlnl1Junilles. It's an lueal 
way to turn pt'ople on 
to learning more and 
actin~ against 
aparlhe.d, 
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Ofl~';I.ll1y. lII'UI;tIl(e \\.1'. a w~y 10 Iwlp 
tlHfu,c fI'J,.. hy 'pl"l'adill~ (0,1 among a lar!!c 
numhcr of pc'pplc. Irnplil"11 In Ihi' role wa, 
a !\en~ (If rc."f"ln!<.lhility toward \IKiely. 
BUI ""W, in the ill:!C of L:01nplc.'( lel'hnlliog. 
il"al atl".ann·\--\A, hilh (an cau\C une"· 
peeled. i.ld\'cr!\c c«m,equcm,:cs-'pre:ldlng 
rh"k IS Incica~lnglyt:nl1lpli(,·ated. Reccnt 
di,a,Ie" such as Ihe Bhopal chemical ex­
plosion led 10 large numhcrs of injurie"i or 
deaths, But if in!\urance cnmpanic\ rch.,c 
10 underwrite, for example. <.:hcl11ical oper­
alinn!\, who will a""me the rc'pnn,ibility 
for potential d,UIlOlI:!C·! 

It\ diltkult In Imagine any re\olUlilln of 
thi, quc,tion wilhout governmcnt inlcrven~ 
1iull. Unft)rtuJlilll'ly. 10 date !.!ovcmment in­
volvemcnt hOI' lik.·u,ct.I more on protccfinJ! 
the in,ur.m<.:e imhl'lry Ih:.tn Ihe puhlic. • 
Rtbrcca J.jX"t.\fY 1.\ II f,'prr\('Uwli\'(' 01 " 
,·odliliml oj ,,,,,,,,,,';II1f'rt'\I /ttft)tll'.'i ill [f.'.((/.\· 

It'ol"l.:illg II" II". i"",,.m,,·,' 11111110'" ;U/"..\", 

!tlargarita FlIllm;fr I\'ork," 1I';lh It"f muJ i., 
II ,~fti(/"aI(' ."mlml 111111(' I.YIlt/OI' {l, 10/m.\O" 
S, !"HII 0/ P"N" Allain ill A/HIm. Tn",. 

Mao 
('01";1111(',1 from 1)(/1-:(' /3 
began hi" l:rud "purge," 10 ycar\ hctorc 
hi!\' death, whcrc~l\ Stalin's "Grcat Terror' 
'Olartcd more than I.e; yc;u, hctore he dicd. 
Thcn:flJre many (.llhe ('hinesc party work­
er' inl'al"l·crull'u and impri,ollcd during the 
lcar' of the "Cultural Rcvolution" were nul 
only rchahilil.llcd hut retumcu to re~pun,i­
hie 1",,1\1, in Ihe '7U,. 

I dnn't mcan 10 tlownpl;.lY rhe l'onlrihu­
litln of D..:ng Xi~loping in the renewal of 
the Chinc!<.c economy. \ocicty and party, 
ncng dearly ;Jl"hicveu hener rc!'!ulls in ovcr­
l'tllllinl:! the Chiuc,c "cult of pcr!<.onality'· 
Ihom Khnl,hchcv wa\ ahle to al'hieve with 
Ihe 20lh Party C(lngre" and arrer il. Bul 
who l·nuld KhrU\hchcv rely on'! The doors 
of the pri,ol1!<. anu camps were open. but 
1110\t of Ihc pc('plc returning home were 
hrok!.!11 ~h)"iGllly, jf not in spirit. Among 

. ',~. . ) 

thl'lI1 \l;l, III It tint' 1011l1l'l 1IIt'lIItll'r III Iht' 

(\:l1l1al c.. 'OJllnllllcc: they "ere \hot illl­
mediately aftcr Ihclr ;nre,t or only ;1 lillie 
hit later. ·1 he Ilnly one ... 'Iill left to the 
leader'hip Ililhe c.:"unlry ami the p.uly wrre 
Molotov, Voro\hllnv and Ka)!annvkh-
and Khm ... hchcv flmnd Ihe.~~~~uC;~l~!~£L _____ ~_"~ 
to remove lrom power than the Chinc\c 
Ganl! III Four WiI' fur Dcng Xianpin)!. 

fli,(ory i, not a rcalizillinn of ,fll11clhtng 
prede"ilincd on hi!!h. It i"i held in the hillld" 
of human hcillg'. Thc Ic'pon,ihility of 
tho\c who Icad greitt powc" i, c,(X,t·ially 
hC'lvy. (,lulI<I h,,\ not at:hil'\'('d thc lcvd nf 
Cl'OnlHlII( and t:ullmal (kvcln[lmCnl it 
mi1!ht h<J\'c ;:Iltainct.i wilhnul Ih(' "(irc.'at 
LC:'lp Forw.trd" .Hld the ··Cultural Rcvolll­
lion," which hlcK·h·d tllc.' dc\t..'loplIlcnl 01 
China ;lOd p",h('(1 it had inlo ih paq BUI 
'11Ic.'r Mao', lIl';uh. China adlic\"l'd 1II111.h 
more than it wnulc.J ha\t..' rn:l'n ptl"ihlc 10 
pn'(Iil't III Y(':u, a!!". (·han!!l"' III Ih(' ,IS'il( 
and Ihe Pcople" Ih'puhlil' 01 (·11111;1 are .lId­
in);! imprmcmcnl 01 reliltion, oct\t.t.:en 
thcln. 

It", pO"i,ihle to ,ay wilh lTlt,lil1ly thai 
the I11clTl(lrial to Chairman ~1aCJ in Tianan-
111\.'11 SIIIWll: illlrd,ill~' Willtll' 1'1" ;1'(·1111111' 
ing a, thc.' m'IU't)lcllmlt. V.I. l-l'nin in ~Il"­
cow', Red SIllIilrc. II w(luld he iI lIli,faJ...e 
10 CI1,llIillc Ihl.'I'",11If In l·,,:all' IIl'W IIIjlh' 

,mJUnd the nalliC of ~1a(), hUI if would ai,,, 
be a Illi,takc lor u, 10 talk onlv ahuul Ihc 
,rnll1l:0111111!!' .mtl l·rimc, ul Ihi~ pcr,ol1 

I hope thai Ihc ncw Sovil'l leadcr' can 
meet \A, ilh lh..: II!.!W Chinl"c It'atkr' mme 
th;Hl onn: hl'lorr Ihi, l'l'nlmy j, o'·cr. htllh 
in ~·In'c.·(lw :tnd Pd.ing. ·1 hc Chinc'e Icad, 
l'r, Will truly C.·111I,itil'r il .111 honnr 10 ,·i,il 
the l.enin IIltlU'UICUIII. But liJ...cwi,c a \ i,il 
to Ihc IIIl'lIIOI ialto Clmirlllall Mao 1 'C-ItIIJ1! 
,hoult.l not be:" 'cen a!\ a humiliating pnKe­
dure tn the Soviet leader,. • 
Roy M,d.'edev. (1IIllror of 1.e11i;"(l'1 J/I(I~. 
anJ On Sociali.tl IJrmfJcrac), timon.'! olluor 
!rorh, ;, ,11(' Icoding IJllhli,· d,'lUoall/lf 
.wC"itl!iJl dl\.\;d .. 11/ /irillg ill Ihc' SIII·i(·I 
U"ion. 
1'r(/ll\loll'(1 hr A/nwlflt'r ;1ml'riwH' and 

Anm' Sr/lll"". 
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AUTOMOBILE BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANGE 

Summary 

The following table summarizes the expected impact of the new Florida law 
on automobile bodily injury claims costs (including Allocated Loss 
Adjustment Expenses). The impacts shown were developed from data gathered 
via a special claim study conducted by the AEtna. The claim study and the 
analysis are detailed in the succeeding sections of this memorandum. 

Impact of Tort Law Changes 

Tort Law Change 

Collateral Source Offset 
Joint & Several 
Limitation of Noneconomic 

Damages to $450,000 
Punitive Damages 
Future Economic Damages over 

$250,000 Paid at Present 
Value 

Automobile 
Bodily Injury 

° ° 
° ° 

° 
The analysiA aD shown is based solely on AEtna data and, therefore, is 
applicable only to AEtna's book of business. 

Claim Study 

The attached speciai claim analysis form, designed to gather data on the 
impact of the tort·reforms, was completed by experienced Branch Office 
claim personnel. Claims eligible for analysis were selected according to 
the following criteria: 

1. Commercial Casualty automobile bodily injury claims (excluding 
National Accounts business) foy policy years 1981 through 1985 

a. reported prior to January I, 1986 
b. open as of May, 1986 
c. closed during the last six months 

2. All claims in category (1) with tnde or reserves 
over $25,000 were analyzed (total 0 

3. Twenty closed claims with indemnit $25,000 were 
randomly selected. 

The completed forms were reviewed for internal consistency prior to coding 
and analysis. 



Commercial Insurance Division 
151 Farmington Allenue 
Hartford. CT 06156 
(203) 273-0123 

August 8, 1986 

Honorable Bill Gunter 
INSURANCE COMMISSIONER 
Florida Department of Insurance 

" Tallahassee, FL 32301 

ATTN: Mr. Charlie Gray, Chief 
Bureau of Policy and Contract Review 

Dear Mr. Gray: 

RATE REVISION 
C9NTRACTORS LIABILITY POLICY PROGRAM 

\.IfiiE AETNA CASUALTY AND SURETY COMPANY 
THE ST~~ARD FIRE INSURANCE COMP~~ 
THE AUTOMOBILE INSURANCE COMP~~ OF HARTFORD, 

,,-_ .... -\";:. 
i .,.... c-' ,.' -,.'" ... EC;::t:.S /-.: ,~.' ." 

In accordance with your Insurance Laws, our ompanies file a revised 
liability rate level which results in an erall selected premium increa.e 
of 17.2% with an annual f $622,250. • 

Our Companies' decision to revise results only after a thorough and 
comprehensive analysis. We eval ted our experience, market conditions, 
tort reform, and other relevan factors as they affect the establishment of 
adequate rate evels. The e o.ed exhibits prepared by actuarial unit are 
submitted in s port of our ate filing decision, and demonstrate that the 
resultant rate are neith excessive, inadequate, nor unfairly ~ 
discriminatory. 

We propose to 
or after Janua 

t this filing with respect to all policies written on 
1987. So as to not delay the filing of our rate level 

rate pages will be forwarded under .eparate cover when 

A stamped, .elf-addressed envelope is enclosed for your convenience in 
responding. 

Sincerely, 

Thomas L. Rudd, Superintendent 
Insurance Department Affairs - Commercial Lines 

The ~Ina Casualty and Surety Company 
ON 01 me .E'~.A LIFE & CASUALTY cornpatIoft 



BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANGE 

Summary 

The following table summarizes the expected impact of the new Florida law 
on bodily injury claims costs (including Allocated Loss Adjustment 
Expenses). The impacts shown were developed from data lathered via a 
special claim study conducted by the AEtna. The claim study and the 
analysis are detailed in the succeeding .ections of this memorandum. 

Impact of Tort Law Changes 

Impact of Tort Law Changes 

Line of Business 
Products All Other 

Tort Law Change Bodily Injury General Liability 

Collateral Source Offset 0 (0.4%) 
Joint & Several 0 0 
Limitation of Noneconomic 

Damages to $450,000 0 0 
Punitive Damages 0 0 
Future Economic Damages over 

$250.000 raid at Present 
Value 0 0 

All Other Ceneral Liability includes the bodily injury liability portion of 
package "policies, SMP Section II, and monoline General Liability policies. 
The analysis as .hown is baaed 80lely on AEtna data and, therefore. 1. 
applicable only to AEtna's book of bu.iness •• 

Claim Study 

The attached special claim analysi. form. designed to gather data on the 
impact of the tort reforms. was completed by experienced Branch Office 
claim personnel. Claims eligible for analy.i. were .elected according to 
the following criteria: . 

1. Commercial Ca.ualty clatma (excludinl National Accounts busine •• ) 
for policy years 1981 throulh 1985 

a. reported prior to January 1, 1986 
b. open as of May. 1986 
c. clo.ed during the la.t .ix months 

2. All claim. in catelory (1) with indemnity payments or re.erve. 
over $25.000 vere analyzed (total of S5 claims). 



3. Fifty closed claims with indemnity of less that $25,000 were 
randomly selected. 

The completed forms were reviewed for internal consistency prior to coding 
and analysis. 

Collateral Source Analysis 

~~hibit. I .nd 11 detail the .nalysi. of the revision in the coll.teral 
aource rule.. Exhibit 1 ia for claim. over $25,000 indemnity. Exhibit 11 
is for cl.im. under $25.000 indemnity. 

Exhibit 1 .how. that .ince the right of .ubrogation exist. for many 
coll.teral sources .v.il.ble to the plaintiff. the economic losses incurred 
are not expected to be .ubstantially reduced due to the law change. 
Furthermore, current AEtna claim settlement practices recognize, in part, 
the existence of collateral .ource ••• part of the n.goti.ting process u.ed 
in arriving at a mutually •• tisf.ctory damage value with the plaintiff. 

Exhibit 11 .hows th.t for claims under $25,000. no additional •• vings are 
expected due to the ch.nge in Florida law. 

~=1nt .nd Several Analysis 

Exhibit III details th. analysis of joint and .everal additional pa,..nt. 
mad. by AEtna. Total joint and .ever.l payment. were 4.5% of indemnity 
payment. over $25,000. A review of .ach claim seneratins additional. 
payment. due to joint .nd .ev.ral liability indicat.d no r.duction in tho.e 
payment due to the interaction of .conomic damages .ustained by the 
plaintiff, the percentase of li.bility a •• ianed to AEtna'. in.ur.d. and the 
policy limits purch.s.d. 

Analysis of Limitation of Noneconomic Damase. to $450,000 

Nin. claim. had the potenti.l for comins under the n.w limitation for 
noneconomic 1088es. The nine c •••• were id.ntified on th. basis of full 
liability value-not our in.ured' •• hare of tile liability. Data in th. 
above format allowed for • review of whether total claim value could be 
reduced and whether such. reduction would impact on AEtna'. incurr.d cl.im 
cost. 

The review of the .ctual data submitt.d on th.se cases indicated no 
r.duction of cost. Thi. r.sult i. due to the impact of d.sree of 
diaability on future losses, th. impact of policy ltmit •• and the actual 
•• ttl ... nt re.ched with th. plaintiff; all ..... d to reduce the expect.d 

. noneconOlDic component of damag •• to 1 ••• than $450,000. 

Analysis of Punitive Damases 

Only two c •• e. were found wh.re punitive daase. had an impact on th. claim 
•• ttl .. ent v.lu.. Th. total impact was •• ttmated at le.s than $15,000 or 
1e.s than 0.1% of total indemnity payments. Con.equently, it app.ar. that 
there will be no impact on AEtna'. claim value. due to chanse. in the 
alloc.tion of the punitive damages awarded. 

I 



Analysis of Installment Payment of Future Economic Damages Over $250,000 

Ten claims had the potential for coming under this aection.of the law. The 
review of individual cases "indicated no net savings to AEtna for the 
following reasons: 

1. interaction of policy limits. past economic losses. and future 
economic losses 

2. settlement value of the case 

3. apparent implicit recognition of the periodic nature of future 
damages 

Overall Summary 

The expected net reduction in claim costs is based on an analysis of AEtna 
claims. As such. the analysis is applicable only to AEtna's book of 
business. 

Due to the level of detail of the historical claim data. informed claim 
judgement was required in some instances to a.certain some of the detail 
required for the analysis. The judgement, if any, vas exercised by 
experienced claim adjustors and is implicit iD the analysis. 

The analysiS shown represents the best estimate of future cost reductions 
if the law as currently structured remains in effect. Bowever, the SUDSet 
provision of the law takes effect in four years. Furthermore, the law 
applies only to cases filed under the law, and the Florida statute of 
limitations is four year;:- Consequently, it is pos.ible that any plaintiff 
who might be severely impacted by the prOVisions of the law would delay 
filing until after the law expires. If this situation arises, then the 
expected reductions will be lower than those indicated in this ...orsndum. 

, 



FLORIDA 

COLLATERAL SOl~CES - CLAIMS OVER $25.000 

Economic Paid 
Future Economic 
General 
Total Indemnity 

Claims with Collateral Sources 
Claims with Collateral Sources 

and with Liens 
Claims with Collateral Sources 

and without Liens 
y ~f Claims with Collateral Sources 

Available 
Estimated Reimbursement Rate 
Economic as % of Total Indicated 
% of Indicated which could be 

Reduced 

Claims with Collateral Sources 
without Liens - subject to: 

Statutury Liens 
Contractual Lien. 
Not Subject to Liens 

% Not Subject to Liena 

Claims with Collateral Sources not 
Subject to Liens where Collateral 
Sources had an Impact on Settlement 

Estimated Impact 
Estimated Impact - % of Total Award 

Net Reduction to tollateral Source 
Savings Due to Right of Subrogation 

Previously Recognized Collateral 
Source. 

Net Impact of Collateral Source 
Changes 

*(1.0 - .431) x 1.8% 

Products 

$ 206.000 
466.000 
624.000 

1.296.000 

628.000 

255.000 

378.000 

28.8% 
50% 

51.9% 

7.5% 

378.000 
o 
o 

0% 

N/A 

N/A 
N/A 

7.5% 

N/A 

o 

EXHIBIT I 

All Other 

$ 1,854,000 
2.567.000 

11,960,000 
16,380,000 

4,187,000 

1,987.000 

2,200,000 

13.4% 
50% 

27.0% 

1.8% 

1,132.000 
100.000 
949.000 

43.1% 

556.000 

28.000 
5% 

1.0%* 

0.2% 

0.8% 



EXHIBIT I 
-(cont.) 

Net Impact of Collateral Source Offset on Claims Over $25,000 Adjusted to 
Total Loss Costs, including Allocated Loss Adjustment Expense 

$25,000 and over Claims Dollars as a % of 
Total Claims Dollars (est.) 

Estimated Allocated Expense as % Total Loss x ALAE 

Net Impact of Total Loss and ALAE: 
0.8% x .75 x (1 - .33) • 

75% 

33% 

0.4% 



, . 

FLORIDA 

COLLATERAL SOURCES - CLAIMS UNDER $25,000 
WITH COLLATERAL SOURCES 

Products 

Total Indemnity Paid - Claims 
with Collateral Sources $ 36,500 

Indemnity Paid on Claims 
with Liens 5,000 

Indemnity Paid on Claims 
without Liens but with 
Right of Subrogation 

Statutory 13,500 
Contractual 0 

Indemnity Paid on Claims not 
Subject to Subrogation where 
Collateral Sources Influenced 
Settlement 18,000 

Net Indemnity Payments where 
Some Off •• t Could be Made 0 

Total Indemnity for Claims Less 
Than $25,000 170,648 

% of Total Indemnity Available for 
Additional Offset 0 

Estimated Additional Offset for Claims 
Under $25.000 Adjusted to Total Loss 
Costs Including Allocated Loss 
Adjustment Expense (cf Exhibit 1) 

(0.2% x .25 x (1 - .33» • 0 .. 

EXHIBIT II 

All Other 

$149,215 

16,300 

33,750 .' 67,200 

29,965 
'WII' 

2,000 

816,506 

0.2% 

0.0% 



Total Indemnity Payments 

Additional Payments Due 
to Joint & Several 

Reduction in Potential 
Savings Due to FHe 
Review 

Net Savings 

FLORIDA 

JOINT & SEVERAL PAYMENTS 
CLAIMS OVER $25,000 

Products 

-$1,296,000 

232,000 

232,000 * 

0 

EXHIBIT III 

All Other 

$16,380,000 ", 

568,000 

568,000 ** 

0 

*1 Claim - death case - expected economic losses high enough to cover 
additional payment 

**2 Claims - 1 death case - e.timated .ettlement value may be close to 
economic value; therefore, additional payment of $193,000 
would atill be required (policy limits paid out at that time) 

1 permanent total case - .stimated settlementa probably will 
cover custodial care (i.e., economic loss); therefore, no 
.avings due to law change. 

• 
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CLAIM REVI~W DATA ELEMENTS 

Claim Numb!.::r: 
Pol i c:y NumLJl'/r": 

Pol i C'{ Li ,"i i: (f:): 

Cl.imant NamE!: 
Policyhold~r N.me: 
Sl.te of Act:ilJwnt: 

Date of Acc:id~n~ (mm/lJlJ/yy): 
D~te Reported (mm/dd/yy). 
D_~~ CloGeu (mm/uu/Yt): 
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1T.",r r- i L\'d ; y&:£ 

no 

I NFORr'.?", T I ON (DISA8Ii..ITY) 
1- Nor.~ .., Tempor'elr' y Total .... 
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St. Paul Fire and Marine Insurance Company 
St. Paul Mercury Insurance Company 

Medical Professional .Liability 
State of Florida 

ADDENDUM 

In 1986. Florida passed a number of changes to the tort system. We have 
reviewed the tort changes and their potential effect on our medical professional 
liability experience. Our review is based on a study of over 300 Florida 
closed claims. The total effect of the bill based on this evaluation was 
very small. 

Evaluation: 

Of the 313 closed claims that were studied, only four claims would have been 
effected by the law for a total effect of about 1~ savings. (Exhibit A) 
Furthermore, all of these savings would have been eliminated if the courts had 
assigned only 10% more of the blame on our insureds than our claim department 
had estimated. It's highly likely that there would have been no savings on 
these claims had the bill been in effect. (Exhibit B) 

Our study covered all of our Florida physicians, surgeons and hospital claims 
that closed in 19B3 and 1984. Economic loss was determined based on the ~ 
plaintiff's medical loss, weekly wage. and time lost from work. These losses 
were reduced for the time value of money. 

We added the noneconomic loss cap to the total economic losses. The cap is 
$450,000 times the portion of negligence assigned to our insured. We compared 
this maximum award under the new law to the amount that the St. Paul actually 
paid on behalf of our insured. 

The conclusion of the study is that the noneconomic cap of $450,000, jOint and 
several liability on the noneconomic damages. and mandatory structured settle­
ments on losses above $250,000 will produce little or no savings to the tort 
system as it pertains to medical malpractice. 

Comments on other provisions of the bill; 

a. ColJateta1 lource offset 

The medical malpractice provisions prior to this act provided for 
subrogation against collateral providers. The effect of this subrogation 
would be similar to the effect of the collateral source rule. Therefore,· 
the net effect of eliminating the subrogation and allowing collateral 
sources is negligible. 

b. Itemizatjon of Damages 

Damages were itemized in our evaluation of this tort reform and no savings 
were shown. They are probably already implicitly itemized by either 
juries or our claim department when settling claims. We expect no savings 
from this provision. 



St. Paul fire and Marine Insurance Company 
5t. Paul Mercury Insuranc.e Company 

Medical Professional.liability 
State of florida 

ADDENDUM 
f (Continued) 

c. f r j vo J OilS Sy it Protecti on 

This provision can either work for or against us depending on who wins the 
case. No savings are expected from it. 

d. Additur/Remittitur 

This provision can also work for or against us. No savings are expected. 

e. Punitive Damages 

The legislation reduces the monetary incentive for punitive damage cases, 
but not total award amounts. Since these cases often have a retaliatory 
incentive, no savings are expected •. 

f. Timing of Effects 

The tort changes made In Florida apply to losses occurring on or after 
July 1, 1986. On a claims-made policy, they will effect only the portion 
of our expected losses with accident date after July 1, 1986. This will' 
impact the equivalent of our first year losses. 

g. Conclusion 

The tort law changes effective July 1, 1986 in Florida will, hopefully, ~ 
have a positive impact on loss costs for occurrences after that date. 
However, to forecast the effect is highly speculative. Our evaluation of 
prior losses showed little or no savings under key provisions of the law 
and our analysis of other provisions show no expected savings. Our best 
estimate is no effect from the tort changes. 

It can be hoped that the adoption of these tort changes will have an intangible 
effect on society, and further work to mitigate future loss trends. However, 
the trends in medical malpractice have been very high. The effect of the 
reform needs to be very strong to stem such trends. 



Medlcal Profe8~ional Liability 
State of Florida 

ExhiDit A 

FLORIDA STATE TORT REFORM EVALUATION 

EfFECT OF NONECONOMIC DAMAGES CAP. APPORTION"ENT Of LIABILITY. AND 
MANDATORY STRUCTURED SETTLEMENTS 

fLORIDA PHYSICIANS' AND SURGEONS' DATA 

1984 PROJECTED 
LOSS INCURRED PERCENTAGE 

SEVERITY LOSS , LAE SAYINGS 

EMOTIONAL "759.96Z 0.0% 
TEnPORARY '5.867.384 0.0% 

PERMANENT PARTIAL liZ .4Z4.IZI 0.0% 
PERMANENT TOTAL '8.347.000 0.0% 

DEATH '9.337.688 4.5% 

TOTAL 836.736. 155 I. IX 

COUNrRYYIDE PHYSICIANS' AND SURGEONS' DAlI' 

1985 PROJECTED 
LOSS INCURRED PERCENTAGE 

SEVERITY LOSS , LAE SAYINGS 

E"OTIONAL '8.Z17,941 0.01 
TE"PORARY '81.499.5Z9 0.0% 

PERMANENT PARTIAL 1110.004.377 0.01 
PERMANENT TOTAL 180.695.313 0.01 . 

DEATH '99.481.84Z 4.51 

"TOTAL '379.899.002 I. Zl 

St. Paul Fire and ~ar1ne Insurance Company 
St. Paul Mercury Insurance Company 

. PROJECTED 
LOSS 

DOLLAR 
SAVINGS 

.0 

.0 

.0 
80 

.4Z0.196 

'''Z0.196 

PROJECTED 
LOSS 

DOLLAR 
SAVINGS 

'0 
.0 
'0 
'0 

'4.476.683 

'4.478,6B3 

" 



H~dlcdl Prut~~~lo"al L1dLJJ1ty 
State of FlorIda 

Exhibit B 

nUHlUA CLOSED CLAIM SlUOY 

CLAIMS PRODUCING SAYINGS UNDER JULY 1,1986 LEGISLATION 

ECONOMIC INSuRED INDEMNITY NONECONOMIC 
lOSS SEYERI fY LOSS NEGLIGENCE PAYMENT CAP 

TEMPORARY 10 01 166 10 
rEMPORARY .0 el 1194 Ie 

DEATH 110," 31 138.975 1".2Se 
DEMH 15.000 ZSI 1350," SI'2,See 

CLAIMS PRODUCING SAYINGS UNDER JUlY 1,'986 LE61SLATION 
miSUMING 10X GRLATER I.IABILIT't ASSIGNED TO INSURED 

ECONOMIC INSURED INDEMNITY 
LOSS SEYEHlfY LOSS NEGLIGENCE PAYMENT 

TEMPORARY Ie .ex 166 
TEf1fORARY 10 .ex .,94 

DEATH 110,000 III Il8,97S 
DEATH '5.000 351 8350.000 

• INSURED LIABILITY EXCEEDS CLAIMANT LIABILITY 

5t. l'alll Firt! and Har.tne Insurance Company 
51:. ('aul Hercury Insurance Com.,any 

NONECONOMIC 
CAP 

'45.000 
'45.000 
IS6.2se 

'450,100' 

PROJECTED 
SAYINGS 

.66 
1194 

117.725 
'232,500 

PROJECTED 
SAYINGS 

10 
'0 
10 .' '0 



Embargo until 11 AM, 
December 9, 1986 

EXHIBIT Tuesday, ~~~~~. 

OAT '---:"'7""7~=-I--L...I 

NATIONAL INSURANCE 
CONSUMER ORGANIZATION 

For information contact: 
Bob Hunter - (3~5) 239-42~~ 
Jay Angoff - (7~3) 549-8~5~ 

Tort Reform Will Not Reduce Insurance Rates, 
Say l~~+ Florida Insurers 

More than l~~ insurance companies have told the Florida Insurance 

Department that the state's recently enacted "tort reform" law will 

reduce general liability insurance premiums by an average of just over 

1%, according to newly-released documents f~led with and analyzed by 

the Florida Insurance Department. 

At the annual meeting of the National Association of Insurance 

Commissioners in Orlando, Florida, National Insurance Consumer 

.' Organization President J. Robert Hunter released a summary of 277 

filings by 1~4 insurers licensed in Florida which calculate the effect 

of the 1986 Florida tort reform law. 175 of the f~ling8, 

no savings from tort reform, w\1ile none show a savings of more than 

The average reduction for all property/casualty lines was 1.2%: 

for general liability -- which includes day-care, municipal and 

p'roducts liability -- the average reduction was 1.3%. In contrast, 

Florida general liability insurers "increased premiums by an estimated 

12~% in 1985 and 1986. 

Hunter also released documents prepared by State Farm Fire and 

Casualty Co., Great American West, Inc., and the Insurance Services 

Off~ce -- the insurance industry group that issues "advisory" rates 

demonstrating that tort reform in general would have little or no 

effect on rates. State Farm, for example, told the Kansas Insurance 

I 
I 

l.I,:, 

I 

I: ,i 
'5 

Department that restricting joint and several liability and limiting 

punitive damages would have no impact, while capp~ng damages for pain 

121 N. Payne Street 
Alexandria, Virginia 22314 
(703) 549-8050 

I 
~ 
I 



and suffering would reduce rates by no more than 1%. Great American 

West, on the other hand, told the Washington Insurance Department that 

tort reform could well raise rates. 

The Insurance Services Office said its advisory rates 

would not reflect any reduction due to tort reform, and emphasized to 

its member companies that "any beneficial effects of tort reform ~n~ 

be quant~fied witn any degree of accuracy" (emphasis ~SO's). On the 

other hand, when in 1975 New York enacted tort reform that would expand 

liability and thus raise insurance costs, ISO immediately raised its 

advisory rates by 5% and provided complete actuarial justification for 

the increase, according to another document released by Hunter. 

"It is ironic that ISO can tell us how much rates should rise when • 

tort law expands, but can't tell us how much rates should fall when 

tort law is limited," Hunter said. 

On the basis of the State Farm, Great American West, Florida 
. ."" 

Insurance Department and ISO documents, as well as previously released 

rate f~lings by Aetna and St. Paul, Bunter asked the President.of the 

NAIC to take emergency action to ensure ,that insurance commissioners in 

s,tates enacting tort reform roll back all rate increases that have 

taken effect since the reforms were enacted. "While reasonable minds 

may differ on whether it is good public policy to reduce insurance 

rates by limiting compensation to seriously injured people, it is 

surely not good policy to limit compensation to injury victims and get _ 

nothing in return," Hunter said. 

The National Insurance Consumer Organization is an independent, 

non-profit, non-partisan consumer organization which monitors the 

insurance industry_ It was founded by Bunter, an actuary and a former 

Federal Insurance ~dministrator, in 1980. 
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INTEREST RATES AND BOND YIELDS 
Shorf-term interest rates came down somewhat in January and early February from their December peaks, but longer­
term bond yields registered smaller declines. 
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U.s. Treasury security yields High-grade 
CoT:ate municipal 

Period 3-month Constant maturities I bonds bonds bills I (Standard 
3-year IO-year & Poor's) a (Moody's) 

1975 ____________ 
5. 838 7.49 7.99 6. 89 8. 83 1976 ____ ~ _______ 
4. 9S9 6. 77 7.61 6. 49 8. 43 1977 ____________ 
5.265 6. 69 7.42 5..56 8.02 1978 ____________ 
7.221 8. 29 8. 41 5. 90 8. 73 1979 ____________ 

10.041 9.71 9.44 6.39 9.63 1980 ____________ 
11.506 11.55 11.46 8. 51 lL 94 1980: J&n-______ 12. 036 10.88 10. 80 7.21 lL09 Feb _______ 12. 814 12. 84 12. 41 8.04 12. 38 Mar _______ 
15. 526 14. 05 12.75 9.09 12. 96 

tl!r------- 14. 003 12. 02 11.47 8. 40 12. 04 ay _______ 
9.150 9.44 10.18 7.37 10.99 June ______ 6.995 8. 91 9.78 7.60 10.58 July _______ 8. 126 9.27 10. 25 8.08 lL07 Aug _______ 9.259 10. 63 11.10 8. 62 11.64 

Sept ______ 10. 321 11.57 lL 51 8. 95 12. 02 Oct _______ 11.580 12.01 11. 75 9. 11 12. 31 Nov _______ 
13. 888 13.31 12.68 9.55 12.97 Dec _______ Ifi 661 13. 65 12. 84 10.09 13. 21 19S1:Jan ________ 14. 724 13. 01 12. 57 9.65 12. 81 

Wee.k ended: 
1981: Jan 10 _____ 13. 601 12. 72 12. 31 9.57 12. 59 17 _____ 15. 318 12. 91 12. 53 9.47 12. 76 24 _____ 

15. 595 13. 32. 12. 72 9.66 12. 91 31 _____ 15. 199 13. 13 12. 74 .. 9. 89 12. 98 
Feb 

7 _____ 
14. 657 13. 41 12. 95 9.85 13. 07 

Prime com- Discount 
mercial rate 
paper, (N.Y. 
4-6 F.R. 

months' Bank)' 

6. 33 6. 25 
5. 35 5. 50 
5. 60 5. 46 
7.99 7.46 

t 10. 91 10.28 
12. 29 11.77 
12. 66 12-12 
13. 60 12-13 
16. 50 13-13 
14. 93 13-13 
9.29 13-12 
8. 03 12-11 
8. 29 11-10 
9.61 10-10 

11.04 10-11 
12. 32 11-11 
14. 73 11-12 
16. 49 12-]3 
15. 10 13-13 

14. 66 13-13 
15. 35 13-13 
15. 40 13-13 
15. 02 13-13 
14. 90 13-13 

Prime 
rate 

charged 

~ ba ' 
7.86 
6. 84 
6. 83 
9.06 

12. 67 
15. 27 
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1~-19~ 
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mortgage 
~elds 
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9.01 
9.54 

10.77 
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13. 
12. 
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INTEREST RATES AND BOND YIELDS 
Interest rates fell again in June. 

1 

.~~~~~~"~~~~~~~~~~~~~~u~'Ull~U+~~~~~U"~u+~~·~I~. 
1911 1912 I9Il .,.. 

u.s. T-, --,,... 
~ Prime l"rae .... --..-Carpon&e --- D-... .... 

;;£7 PeriN eo..c..c ...... 1 .... Au ..... or.T. PJL -:::::~ s.-dallilla l ~A (IIoaiy''' • 
,.,.... lIW)l .. ,... 10.,... Poor''' • 

....... 
1979 ............ ___ .. 10.0'1 9.72 9." 6.39 9.63 10.91 10.28 12.67 10.78 
1980 •••• _ •• __ 11.606 11.55 1l.46 8.51 lioN 12.29 11.7'7 115.2'1 11.66 1961 ____ 14.029 lU4 11.91 11.21 14.l7 14.76 11.41 18.67 14.70 
1982 _ •• _ .............. 10.686 12.92 11.00 11.57 11.79 11.89 11m lU6 15.14 
1983 ••••• _ ... _ ........ 8.6S 10.45 11.10 9.47 12.<K 8.89 8.50 10.79 12057 
1984 .. _ •••• __ ••• 9.58 11.89 12." 10.15 12.71 10.18 8.80 12.<K 12.18 

.n.. n. ..I • . 
1984: .y .. _ ........ 9.90 12.16 13.41 10.55 13.28 10.87 9.00-8.00 12.00-12.50 12.18 

JUDe ........... 9.94 11.l8 13.66 10.71 1S.55 11.23 9.00-8.00 12.50-11.00 12.10 
JuIy •• _ ........ 10.11 11.08 18.36 10.50 13." lUU 9.00-8.00 11.00-13.00 12.50 
Aug ... _ ••• _ 10.49 12.50 12.72 10.03 12.87 11.16 9.00-8.00 11.00-11.00 IUS 
Sept. ........... 10.41 12.14 12.52 10.17 12.66 10.94 9.00-8.00 11.00-12.76 IUS 
Oct ............. 9.97 11.85 12.18 10.34 12.83 10.18 9.00-8.00 12.75-12.00 12.77 
N01' ............. 8.79 10.90 11.57 10.27 12.29 9.06 9.00-8.50 12.00-11.25 12.75 
Dec ••••••••••••• 8.16 10.66 11.50 10.<K 12.13 8.55 8.50-8.00 11.25-10.75 12.55 

1985: JUl •.•••••••••••. 7.78 10.43 11.38 9.55 12.08 8.15 8.00-8.00 10.75-10.50 12.27 
Feb •••.•.•••••••• 8.22 10.55 11.51 9.66 12.13 8.89 8.00-8.00 10.50-10.50 12.21 
Ilar .•.. _ ...... 8.57 11.05 11.88 9.79 12.56 9.21 8.00-8.00 10.50-10.50 11.92 
Apr .............. 8.00 10.49 1l.43 9.48 12.23 8.47 8.00-8.00 10.60-10.50 12.05 .y r ........... 7.66 9.75 10.85 9.08 11.72 7.88 8.00-7.50 10.50-10.00 12.08 
JUDe-•••••••••• 7.01 9.<K 10.14 . _ .. -..... _ .. __ . 10.92 7.36 '1.50 10.00 --_ .. 

Weekendecl: 
1985: 

.y 
18 ..... 7.89 9.75 10.89 8.90 11.77 '1.96 8.00-8.00 10.50-10.50 ----_._. 
25 ..... 7.28 9.43 10.60 9.03 1l.50 7.60 8.00-7.50 10.50-10.00 --_ ... 
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Mr. Chairman and Members of the Subcommittee: 

We are pleased to appear before the Subcommittee again to 

assist it in its deliberations on the subject of the insurance 

industry. At your request, we will address our remarks today to 

(1) the property/casualty industry's pricing strategies, 

particularly as they are affected by "cash flow underwriting"; 

(2) industry profitability; (3) the cyclical nature of that 

profitability; (4) the financial outlook for the industry; and 

(5) the current difficulties in the property/casualty industry, 

specifically as they relate to the reedical realpractice and 

general liability insurance lines. ~ 

In addressing these issues, we will make the following 

points. property/casualty corr.panies have used a pricing 

strategy which sacrificed underwriting profit margins in order 

to generate cash for investment purposes. As a result of this 

strategy, the property/casualty industry has made, depending 

upon whose estimates are used, between $50 and $75 billion in 

net gains over the last 10 years. Furthermore, like many other 

businesses, property/casualty underwriting is subject to 

profitability cycles. While underwriting losses have mounted 

since 1980, estimated data for 1985 indicates that the 

underwriting cycle has turned and is now moving in a positive 

direction. Indeed, the industry itself is projecting 

substantial net gains over the next 5 years. 



The current difficulties in liability insur~oce are found 

principally in certain liability insurance lines. Two lines 

frequently mentioned by the media within a crisis context are 

general liability and medical malpractice. These lines, 

however, represent a small portion, less than 10 percent, of the 

total property/casualty business. Furthermore, as compared to 

some reported premium increases, our computations show that, 

with smaller increases in earned premium revenues, these lines 

could break even. 

I will now discuss these points in greater detail. In 

doing so, I will explain the sources of our data and the scope 

of our work. 

PROPERTY/CASUALTY COMPANY 
PRICING STRATEGIES 

A property/casualty company derives its income from two 

principal areas: underwriting gains, which are the excess of 

premiums over claims and expenses, and investment gains. 

Because of investment gains, a property/casualty company can 

~ 

have net income even though its premium revenues alone are not 

large enough to cover claims and expenses. 

Thus, the ability to offset underwriting losses with 

investment income plays an important role in a company's pricing 

strategy--that is, the amount it charges for the insurance that 

it offers. For a number of years, many companies have employed 

a pricing strategy known as cash flow underwriting. Basically, 
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companies have been willing to accept lower premiums for certain 

insurance lines in order to encourage sales and obtain funds for 

investment. In essence, the strategy has been to sacrifice 

underwriting gains for investment gains. For example, in 1984, 

claims, expenses, and policyholder dividends exceeded premium 

revenues by almost 18 percent. 

The companies, however, have taken this risk because they 

expected to make up the premium shortfall through investment 

income. Through the increased volume of premiums reSUlting from 

this pricing approach, companies were able to generate a larger 

amount of net cash flow which they could then invest to earn 

additional investment income. For instance, over the 5-year 

period 1980-1984, when the industry's claims and expenses 

exceeded premiums by about 9 percent, its underwriting loss was 

about $45 billion. Even so, the industry had $82 billion in 

investment gain which, when offset against its underwriting 

losses, resulted in a net gain of about $37 billion. The 

investment gain was made possible, at least in part, by the 

industry's pricing strategy which generated about $66 billion in 

net cash flow. The industry was then able to invest these funds 

at favorable rates. 

From 1975 to 1983, investment gains, in the aggregate, have 

exceeded underwriting losses by a fairly wide margin. However, 

this situation changed in 1984, when underwriting losses for the 

industry were $19.4 billion while investment gains were $17.9 

billion. Reacting to this result, some companies have sharply 

raised premiums. 
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PROFITABILITY OF THE 
PROPERTY/CASUALTY INDUSTRY 

We developed a financial overview of the property/casualty 

insurance industry using financial data for the la-year period 

1976 through 1985. We obtained the 1976-1984 data from Best's 

Aggregates and Averages and the 1985 data from Best's Insurance 

Management Reports, dated December 30, 1985. The 1985 data were 

estimated by Best's since final 1985 operating results were not, 

and are still not, available. While Best's reports omit figures 

for many small or new companies, we believe that the data are 

representative of the overall financial results of the 

property/casualty industry. 

In the table below, we show sources of property/casualty 

income broken out by underwriting gains, investment gains, and 

total gains. This table clearly illustrates the results of the 

industry's pricing strategy to obtain investment income at the 

expense of underwriting income. While property/casualty 

companies had about $65 billion in underwriting losses, they 

also earned about $140 billion from their investments during 

this la-year period. Overall, the industry had a net gain of 

about $75 billion. 

All Companies -- Consolidated Basis 
1976 through 1985 

Underwriting 
gains/(losses) 

($65.2) 

($ in billions) 

Investment 
gains 

$140.2 

Net 
gains 

$75.0 



We would like to make two points about our figures which 

may differentiate them from figures developed by others. First, 

the investment gains include net investment income and both 

realized and unrealized capital gains. We recognize that 

unrealized gains are just that, unrealized, and therefore, are 

subject to investment risks which could result in lower or 

higher amounts. However, we have chosen to include unrealized 

gains in our figure because it is within a company's control to 

manage its investment portfolio so as to realize these gains 

while the investments are profitable. 

Second, the underwriting losses do not reflect 

policyholder dividends. We consider these dividends to be 

voluntary, not mandatory, distributions by the companies. 

.-

Since 

the companies are not required to make these distributions, we 

have chosen to exclude them from our underwriting loss figure. 

Even if we adjusted our figures to exclude unrealized gains 

and to include policyholder dividends (the approach used by the 

industry for its calculation), the industry's net gain for this 

10-year period would still be $51 billion. In either case, it 

is within management's discretion to realize investment gains or 

to not pay policyholders' dividends. 
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CYCLICAL ~ATURE OF INDUSTRY PROFITABILITY 

While it is important to look at the figures for the most 

recent years, it should be noted that over the longer period the 

property/casualty industry has demonstrated profit and 1055 

cycles. We believe that data covering longer periods give a 

more complete picture of the industry's profitability. 

Unlike most other industries, the property/casualty 

insurance industry is flexible with respect to capacity or 

supply. During profitable ~eriods insurance companies can 

increase their capacity, take varied and greater risks, and 

generally lower their pre~iurn rates to achieve a greater market 

share. Such actions result in price comretition as other fir~s 

lower their prices to retain their market share. Price 

competition results in a change from favorable premium profit 

margins to unfavorable margins, resulting in the underwriting 

profit and loss cycles. 

Attachments I and II illustrate the cyclical nature of the 

property/casualty industry profitability. Attachment I shows 

the year-by-year underwriting and investment results for the 

12-year period from 1974 through 1985. Column 2 in that 

attachment, underwriting gains and losses, illustrates the 

cyclical nature of the industry. The earlier cycle bottomed out 

in 1975 with a $3.65 billion loss and peaked in 1978 with a 

$2.55 billion gain. Since 1980, underwriting losses have 

mounted again. However, estimates indicate that the loss cycle 

bottomed out in 1985 and that the cycle has now turned upward. 
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Attachmen~ I~ illustrates the cyclical nature of 

property/casualty stock companies over the past 40 years. For 

purposes of illustration, we used the combined ratio concept, a 

ratio of claims and expenses to premiuro income. The attachment 

reflects the industry's underwriting results and premium pricing 

strategy; it does not include investment results. As can be 

seen, stock companies have had several underwriting cycles since 

1945. 

FINANCIAL OUTLOOK FOR THE 
INDUSTRY APPEARS FAVORABLE 

From all indications, it appears that the trend towards ~ 

larger underwriting losses has peaked. Available industry 

estimates show that over the next 5 years the industry expects 

substantial net gains. Our calculations, made from the industry 

estimates, indicate an expected net gain before taxes of more 

than $90 billion over the years 1986-1990. 

Analysts of the industry also generally predict favorable 

industry prospects. For example, an August 1985 study by 

Salomon Brothers, Inc.,1 forecast that premiums written will 

grow at a 12 percent annual rate over the 1985-1989 period. The 

same study forecasts a 10 percent growth rate for incurred 

losses over the period. The study forecasts further that total 

industry profits will rise annually at a rate of 25 percent over 

the same period. More recently, the Best's Insurance Management 

1Sa lomon Brothers, Inc., Property/Casualty Insurance 
Organizations, Five-year ReVlew and Outlook, 1985 edition, 
Aug us t 1 98 5 . 
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Reports, dated December 30, 1985~ estimated that net premiums 

written in 1985 would increase by 21 percent over net premiums 

written in 1984. 

PROBLEMS IN MEDICAL MALPRACTICE 
AND GENERAL LIABILITY LINES 

Although the financial outlook for the industry as a whole 

appears favorable, the current difficulties in liability 

insurance are more pronounced in certain lin~s. Two insurance 

lines often mentioned in the context of high premiums and lack 

of availability are medical malpractice and general liability. 

General liability insurance includes coverage of items like day 

care centers, asbestos removal, and municipalities. The 

following examples are illustrative of some reported 

difficulties individuals and businesses have encountered 

recently: 

--In February, the government's intexagency Tort Policy 

Working Group reported on a survey of day care providers 

which found that insurance policies had been cancelled or 

not renewed for 40 percent of the respondents and the 

majority of those with continuing coverage had 

experienced premium increases of between 200 and 300 

percent. 

8 



--In March, the American Medical Association testified 

before this Subcommittee that malpractice insurance rates 

for obstetricians in Maryland increased by 130 percent 

last summer. 

--The March 24, 1986, issue of Time reported the story of 

one asbestos removal company whose policy increased in 

cost from $9,361 to over $450,000, an increase of almost 

5,000 percent, despite never having been sued. 

The medical malpractice and general liability lines, 

however, do not represent a major portion of the total 

property/casualty insurance business. Attachment III shows, for 

1985, the relationship of these two lines to other 

property/casualty lines. The data were estimated by Best's 

which reports on 27 insurance line cateqories. For our 

purposes, we have grouped certain lines into one category; for 

example, personal and commercial automobile liability is shown 

as automobile liability. 

The figures in this attachment show that the medical 

malpractice and general liability lines represent a relatively 

small portion of the industry. Medical malpractice premiums 

accounted for less than 2 percent of all property/casualty 

premiums written for 1985 and general liability premiums 

accounted for less than 8 percent. However, underwriting losses 

attributable to these lines accounted for almost a quarter of 

9 



all underwriting losses; medical malpractice being 5.6 percent 

and general liability being 18.3 percent. It should be noted, 

Mr. Chairman, that for certain companies that specialize in 

these liability lines, the proportion of the losses will likely 
J 

be higher. 

Despite the relatively large proportion of underwriting 

losses that the medical malpractice and general liability lines 

represent, attachments IV and V show that in 1984 these two 

lines could have broken even with smaller increases in premium 

rates than the rate increases presently being reported in the 

media. Attachment IV, for example, shows that for the medical 

malpractice line, a premium rate increase of 20 percent would 

have put this line at a break even point. Similarly, attachment 

V shows that for the general liability line, an approximate 30 

percent increase in premium rates would have been sufficient to 

break even. (1984 is th~ most recent year for which we are able 

to make such estimates; the necessary data is not yet available 

for 1985.) 

CONCLUSION 

In conclusion, Mr. Chairman, available financial 

information for a recent 10-year period indicates that the 

profitability of the property/casualty industry has been 

cyclical in nature. The data further indicate that over this 

period the industry has been generally profitable. The 

industry's profitability has been lower in recent years; 

, 0 



however, the industry projects increasing premium volumes and 

more favorable prospects for the next few years. The data also 

show that while medical malpractice and general liability 

insurance have received considerable attention recently, they 

represent a relatively small portion of the industry overall. 

Finally, our calculations show that, for 1984, these lines could 

have broken even with smaller increases in premium rates than 

some premium rate increases currently being reported in the 

media. 

That concludes my statement, Mr. Chairman. We would be 

pleased to respond to questions. 

11 
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ATTACHMENT I ATTACHMENT I 

Year 

1974 
1975 

1976 
1977 
1978 

1979 
1980 
1981 
1982 
1983 

1984 
1985 Est. 

UNDERWRITING GAINS, INVESTMENT GAINS, COMBINED 

UNDERWRITING AND INVESTMENT GAINS: 
ALL COMPANIES-- CONSOLIDATED BASISa 

YEARLY 1974-1985 
($ in millions) 

Underwriting Investment 
gains/(lossesr gains/(losses) 

(1,974) (2,443) 
(3,653) 7,009 
(1,726) 7,173 

1 ,926 5,063 
2,548 7,758 

24 11,610 
(1,712) 15,870 
(4,464) 10,858 
(8,303) 18,387 

(11,088) 19,441 

(19,379) 17,875 
(23,100) 26,200 

Total 

( 4 , 417 ) 
3,356 
5,447 
6,989 

10,306 
.' 

11,634 
14,158 
6,394 

10,084 
8,353 

(1,504) 
3, 100 

aConsolidated totals eliminate double counting by excluding 
intercompany transactions between parent and subsidiary 
companies. 



ATTACHMENT II ATTACH~ENT II 

Combined Underwritino Ratios for Property/Casualty 
Stock Companies for the Years 1945-84a 

.. , 
'1' 
.. 0 

"., 
•• 
•• ... 
,e ,. 
• 
• .. 
12 .. .. 
• 

Year 
i945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
, ~ 5 9 
.';"'0" 

1961 
1962 
1963 
1964 

.... 0-
- -- -. ----- - --------.... 

rtatio % 
-95.6 
98.8 
96.3 
91.2 
87.6 
93.0 
97.1 
94.4 
93. 1 
93.6 
94.9 

100.5 
102.9 
100.0 

97.8 
;:.4 
9~.4 
99.0 

j 01.0 
101.9 

, ... , ... 

Yeat" 
1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
'979 
1980 
1981 
1932 
1983 
19S4 

I ... 

Ratio' 
101 .9 
98. 1 
98.9 

100.0 
100.6 
99.3 
95.8 
95.4 
98.2 

105.0 
107.5 
102.0 

97.0 
96.6 
99.6 

102.4 
104.9 
108.7 
i 11 • ~ 
1 19.0 

.-

aA combined t"atio is a ratio of claims and expenses to p~emium 
income. Ratios below 100 represent underwriting gains and 
ratios above 100 represent losses. 



ATI'ACHMENI' I II ATI'ACHMENT III 

Net Premiums Written and Underwritin9 Gains/LOsses 
Estimated for All Insurance Lines for 1985 

($ in billions) 

Premiums as Underwriting 
Selected Net a percent Underwriting gains/(losses) 
long-tailed premiums of all gains/( losses) as a percent 
insurance linesa written lines after dividends of all lines 

Automobile liability $35.7 25.1% ($7.3) 29.0% 

Workers compensation 16.8 11.8 (3.7) 14.7 

General liability 11. 1 7.8 (4.6) 18.3 

Medical malpractice 2.6 1.8 (1.4 ) 5.6 

Subtotal 66.2 46.5 (17.0) 67.6 
.' 

Selected 
short-tailed 
insurance linesa 

Automobile physical 
damage 24.9' 17.5 (0.3) 1.2 

Homeowners rrul tiple 
peril 15.0 10.5 (1.8 ) 7.1 

Commercial multiple 
l?E=ril 11.7 8.2 (3.0) 11.9 

Subtotal 51.6 36.2 (5.1 ) 20.2 

All othersb 24.5 17.2 (3. 1 ) 12.3 

Total all lines $142.3 100%C ($25.2) 100%c 
--

auong-tailed insurance lines are lines characterized by ~~ird-party involvement 
(an injured party other than the insured) and by settlements that will occur in 
an unknown future time period. Short-tailed lines, on the other hand, typically 
involve only two parties (the insurer and the insured) and settlements that will 
take place within a relatively short time frame (generally a year or two) 
following a claim. 

blncludes such long-tailed lines as, reinsurance and group accident and health, as 
well as such short-tailed lines as burglary and theft, and aircraft. 

COoes not add due to rounding. 



ATTACHMENT IV 

Break Even Analysis for the Medical 
Malpractice Line in 1984 

($ in millions) 

Computation of Additional Earned 
premiums Needed to Break Even: 

Premiums earned 

Net investment gainsa 

Total Revenues 

Less: 

Net losses incurred 

Expenses and dividends 

Total outlays 

Net income/Closs) before taxes 

Sales commissions on 
additional premiums 
($323 / (1-.052) - $323)C 

Additional earned premiums 
needed to break even before 
commission 

Percent additional earned pre~iurns 
needed to break even 
«$341 / $1,707) x 100) 

aOoes not include unrealized gains. 

booes not add due to rounding. 

$1,707 

750 

$1,913 

868 

ATTACHMENT IV 

$2,457 

.-

2,781 

($323)b 

18 

$341 

20.0% 

cCommissions Faid on this line averaged 5.2 percent of premiums 
written. 



ATTACHMENT V 

Break Even Analysis for the General 
Liability Line in 1984 

($ in millions) 

Premiums earned 

Net investment gainsa 

Total Revenues 

Less: 

Net losses incurred 

Expenses and dividends 

Total outlays 

Net income/Closs) before taxes 

Computation of Additional Earned 
Premiums Needed to Break Even: 

Sales commissions on additional 
premiums 
($1,640 / (1-.121) - $1,640)b 

Additional earned premiums 
needed to break even after 
commission 

Percent additional earned premiums 
needed to break even 

«$1,866 / $6,251') x 100) 

aDoes not include unrealized gains. 

$6,251 

1 ,665 

$5,456 

4,100 

ATTACHMENT V 

$7,916 

9,556 

($1,640) 

226 

$1,866 

'29.8% 

bCo~missions paid in this line averaged 12.1 percent of 
premiums written. 



Attacrunent 6 ) 
EXHIBIT __ h~. ~~_ 
DATE 

INSURANCE SERVICES OFFICe8 ___ -___ LJ-;'P_.~1-A 
160 WATER STREET NEW YORK. N. Y. 10038 

TELEPHONjE. 1212' .7-!SOOO 

CO .... ERCIAL CASUALTY ACTUARIAL DIVISION 

RICHARD S. BIONDI. ASSOCIATE ACTUARY. MANAGI:R 

Mr. Stanley A. Dorf. Chief Actuary 
New York Insurance Department 
2 World Trade Center 
New York, New York 10038 

October 15, 1975 
nECE!VEf) 

AUTO l. (;::~.j:·E~J:;ATIO" 
It!StH:.~:·!,::,: !:\jj:f.:'U 

OCT 1 ~ ':}7 r 
.) 1_,) 

INSur.,'~:CE. DEi'f, 
STATE OF. It¥.. 

Re: Comparative/Contributory Negligence -
Automobile Liability Rate Change Proposal 

.-
Dear Mr. Dorf: 

Because of the change in the New York law from contributory negligence to 
comparative negligence, I.S.O. proposes to increase Automobile Liability 
(including Uninsured Motorists) rates by 5%. This proposed increase is based 

"""-

on a study of closed Automobile Liability claims in California, comparing the ~ 
actual settlement under the comparative negligence law with the estimate of 
what it would have been under the earlier contributory negligence law. Enclosed 
is Exhibit I displaying the indicated rate changes by line and coverage based on 
the survey. 'an~ also the proposed changes of 5% for the liability coverages and 
"no change" for Personal Injury Protection. Exhibit 2 details the results of 
the claim study survey, showing number of claims, losses under both negligence 
laws, and comparative/contributory ratios, by line and coverage. 

We have also enclosed a copy of the "Call" letter used for this survey; in it 
can be found a sample copy of the questionnaire form and the general instructions 
for completing the form. The companies participating in the study write approxi­
mately 75% of the Automobile Liability premiums written by Insurance Services 
Office affiliated companies. All claims reported to us were settled very 
shortly after the changeover in negligence laws in California; thus, claims 
personnel completing these forms were in a good position to compare comparative 
vs. contributory settlements for their claims. 

GB:cm 
Ene. 

Very truly yours, 

~.:'e'1c? "~Y 
George Burger 
Actuarial Assistant 



insurance Services Office 

New York 

Automobile Liability Insurance 

I.S.O. Proposed Rate Increases to Reflect the. Change from Contributory 
to Comparative Negligence* 

Coverage 
Private Passenger 

Residual Bodily Injury 
Personal Injury Protection 
Property Damage 
Uninsured I-1otorists 

Total 

Commercial 
Residual Bodily Injury 
Personal Injury Protection 
Property Damage 
Uninsured ·Motorists 

Total 

Grand Total 

Indicated 
Rate Change 

+ 4.1% 

+ 4.6 
+13.0· 

+ 4.8 

+ 6.8% 

+ 6.9 
+ 0.1 

+ 6.5 

+ 5.4% 

Proposed 
Rate Change 

+ 5.0% 
0.0 

+ 5.0 
+ 5.0 

+ 4.4 

+ 5.0% 
0.0 

+ 5.0 
+ 5.0 

+ 4.7 

+ 4.4% 

·*Nate that all percent changes are weighted on New York's premium 
distribution. 



"nsurance Services Office Exhib.Ll :. 

AUTOMOBILE LIABILITY INSURANCE 
Effect of Change from Contributory to Comparative Negligence* 

Coverage 

Private Passenger Automobiles 
Bodily Injury 
Property Damage 
Uninsured Motorists 

Total 

Commercial Automobile 
Bodily Injury 
Property Damage. 
Uninsured Motorists 

Total 

Grand Total 

(1) 
Number 

of 
claims 

521 
1,622 

43 

2,186 

318 
1.018 

9 

1,345 

3,531 

(2) 
Losses Under 
Contributory 
Negligence 

$1,098.811 
574,730 
101,812 

$1,775,413 

517,285 
361,123 
48,305 

926,713 

$2,702,126 

(3) 
Losses Under 
Comparative 

Negligence 

$1.144.407 
601,305 
115,072 

$1,860,784 

552,522 
386,135 
48,339 

986,996 

$2,847,780 

(4) 

Ratio 
«3H (2» 

1.041 
1.046 
1.130 

1.048 

1.068 
1.069 
1l'001 

1.065 

1.054 

* NOTE: The above experience was taken from ISO's California Closed Claim Survey. 

'. 
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Exhibit 

EXHIBIT 

DATE 

HB 

I ~' ___ , I/IiRi..t. 

GU:AT ~'\IEruc.:w· WEST, INC. 

April 23, 1986 

Mr. Norman· Figon 
Ra.te Analyst 
Washing~on Insurance Departmerit 
Insurance Building 
Olympia, WA 98504 

Ra: A~erican National Fire Insurance Company 
Select Driver I Program 
Select Driver II Progra~ 
Priva~e Passenger Automobile 
Rate and Rule Revision 

Dear M~. Fig-on: 

lOa S. "'1ANC"iE5TER AVENUE 
ORANGE. CA 9260a 
7 I 4/6 ]4-4bOO 

- ... 
r:.:: 

In your letter of March 25, 1986, you indicated tha~ we ne~d to place 
a provision in our ratemaking to reflect the impact of the "tort 
reform ~aw. As an attempt to quantify, we r~view~d twenty-four 
claio files, which represented all of our Priv&te:~assenger 
Automobile claims over S50,000 in the state of Washington since 1983. 
Of these twenty-four claims, we believe that the new law could have 

. an i~pact on three claims. One claim involved a driver that was 
intoxicated. We estimate that we would not have paid 520,000·of the 
claim. On the other hand, there were two claims in which American 
National Fire would see an increase in its loss liability. These are 
con~ributory negligence cases in which our percent of the entira loss 
liability would increase. The impact of the law on these two is at 
least $100,000 on each of them. 

From the above study, it does not appear that the "tort reform" law 
will serve to decrease our losses, but instead it potentially could 
increase our liability. We elect at this point, however, not to make 
an upward adjustment in the indications to reflect the impact of the 
"tort reform" law. 

We request, therefore, that you reconsid~r the original filing of 
January 19, 1986, with an amended effective date rule of: 

"For all policies written on or after June 2, 1986". 

MANAGERS FOR GREAT AMERICAN INSURANCE COMPANIES SUBSIDIARIES OF AMERICAN FINANCIAL CORPORATION 

i 

i 

i 
:~ 

i 



-- April 23 I 1986 
Mr. Norman Figon 
Page 2 

E3-2 

In our telephone conversation you me~tioned a concern that we are 
selecting an increase less than our indications. Our plan of action 
'is to take this increase, which we estimate·to be slightly more than 
14%. and t~ review the rates in the near future. such that we can 
ei£ect a rate change six months after the effective date of this 
revision. We believe that this method will prove to be less 
disru?~ive on o~r book of business than other courses that we might 
hay~ chosen. 

We hope the above includes all the information that you need to 
ex?e~i~e a~ approval of the filing. 

Si!'lcerely. 

/.'.. .' <, .' ." I,' ~"'.~ . /' I 

~<w-- ,/ /._:.....<...:: .... ~ 

Kevln J. Kelley ; 
Directvr of Actuarial 

KKink 



-- EXHIBIT t~~ 
DATE 2) ) 

AttaWifent 2JLjio 
State Farm Fire and GasualtH CampanH I 
State Farm General Ins'uranr:e Ca~panH 

October 21. 1986 
-

Mr. Ray Ra thert 
Kansas Insurance Department 
420 S. W. 9th Street 
Topeka. Kansas 66612 

• 
Ray: 

112 E. WASHINGTON ST. 

BLOOMINGTON. ILLINOIS 81701 

Before' any discussion of State Fana and tort reform, it must first be clearly 
understood that most of the problems in the liability field are in lines which 
Stat~_ Fa_nn does not write. ~~.s.e of this, the impact of tort refonn on .~ur 
book of DU'Stness is gofnna be considerabl,t a fferent from~t of a'-maJor 
lia1J111ty writer. .- ---- . ----- .' We have be~n requested by several insurance departments to come up with some 
estimate of the effect of newly passed tort refoCi llgislattan on our- rates in 

. their states. __ ~~_~fI.ow of no way this can be done actuarillly. ConsequentlY,-we 
resorted to Judgement. --
The few enacted tort refonn statutes usually include items such as: 

1) Collateral source of indemnity 

2) A non-economic cap 

3) Joint and several restriction 

4) Punitive damage li~itation 

5) Alternate methods of payment. 

A sampling of commercial liability claims provided the following: 

1) Collateral source of indemnity. The sample indicated that approXimately 
7S of our total indemnity losses were potentially subject to a collateral 
source. Only about a quarter of these reflected a known collateral 
source. In our judgement. 50S would be a very liberal estimate of the 
success in reducing damages due to the existance of a collateral source. 

/' 

The net savings from the collateral source change is thus about IS 
, (7% X 25S X 50S). 

2) Non-economic cap. Non-economic caps are established at such a level that 
our sample indicated only very few claims would exceed the cap. It is our 
judgement that the lOss savings resulting from the non-economic cap will 
not exceed 1S of our total indemnity losses. . 

i 

~ .. " I 
" 

'-j 

i 



-J Ra thert 
Page 2 
October 21, 1986 

/' 

oint and several restriction. In our sample of liability claims, no 
claim was found that would have-been a.ffect~d.!>y the joint and several 
restriction. _ -------------

LA1 Punitive damage limitation. Again, in our sample, no punitive damage 
awaras were found. 

~ Alternative methods of payment. On our book of business, the savings 
due to alternative payment methods on future economic losses would be 

. negligible in relation to our total indemnity losses. 

Although we believe the effect of tort retanD on our book of business would be 
-small, we do believe that effective tort reform legislation can have a positive 
fmpact on not only pricing but also availability. It is important to keep in 
mind that tort refona, or absence thereof, is only one of many factors which 
influence pricing and availability. Any of these other factors can produce an 
opposite effect which could equal or outweigh any positive effect of tort 
reform. 

Attached are liability rate comparisons for Kansas and surrounding states. As 
you know, we use ISO rates for monolfne poliCies. Even in our package policies, 
the original liability loadings were also derived from ISO rates. 

"} , 

Again, as you know •. we do review our rate levels at least annually. It will 
probablY be several years hefore I".V effert from tort reform legislation tan ~ 
expected to influence our experience. Anyway. hope-these brief comments will be 
of some use to you in your d1stussions of this subject. 

RJN: kc/1021 

Best regards, 

Robert J. Nagel 
Assistant Vice President 
State Filings Division 



INSURANCE COHPANIES ARE RAISING YOUR HATES A~;D BLAt,lH.JG 

Montanans will decide tllis ~ovem~er whether to pass CI30,and vote aw~~ the constitutional I 
right to be compensated for ull InJurIes. But before you decIde how you wIll vote, you should ~ 
knOlv what the insurance companies Ivan' t tell you. 

~'ve probably heard that the number of You've probably h~ar~ that t~e amount j'Jries ~ 
lawsuits has increased, and that's why have awarded to VIctIms has Increased. BUT I 
insurance rates have increased -- BUT THIS IS NOT TRUE! 
THIS IS NOT TRUE! 

lav/sui ts filed 

a,ouu 

7,000 

h.OOO 

1981 1982 1983 1984 

From 1981 to 1984, the number of lawsuits 
filed (tort, contract, real property rights) 
in Montana has decreased 16 percent, while 
the population increased 4 percent. Tort 
filings alone increased only as much as 
population did. 
c 0urce: National Center for State Courts .., 

You've probably heard that trial lawyers 
are paid too much money, and that they go 
out looking for victims. But trial lawyers 
are paid about 30 percent of the award, for 
their time and office costs. The system is 
set up this way so that everyone can afford 
a lawyer. This way low-income victims have 
the same privileges as the wealthy. 

So how do we make the insurance 
companies play fair? Reforming 
the industry is the only way; 
throwing away our rights won't 
help, as many states have proved. 
For fair insurance premiums, 
Montana has to: 

1. Allow all businesses to 
self insure. 

2. Put the insurance industry 
under the same regulations 
that all industries have. 

3. Provide reinsurance, so we 
aren't forced to depend on 

'-' 1~ ___ l_a_r_g_e_f_o_r_e_i_g_n_c_. o_r_p_o_r_a_t_i_o_n_s_.----J 

median jury verdict 

$9,000 

$8,000 .e-----------------------ee 

$7,000 I ~ 
L-__ -,.1.9.~9 ....... 1.97.2 ........ r1-9-85--~1 i 
The median jury verdict nationall; h~s 
remained at about $8;000 since 1959, after ~ 
adjustments for inflation. Data not available ~ 
for Montana. • 
Source: Rand Institute for Civil Justice 

You've probably heard that the insurance 
industry is having money problems. But the 
industry is alive and well and getting all 
the money the~ can off of Montanans. 

$80 
bi llion 

30 

10 

I 
1966 

Surplus in the property/ 
casualty insurance industry 

1985 

In the last ten years, insurance companies i 
have taken much more of our money than they ~ 
have paid Qut. The increasing surplus shows I 
that the industry is doing better and betteM 
Source: National Insurance Consumer Organ~ 
ization. ~ 

F 'f t' "'ontact MnntPJRt; at 35u'" Corbl' n f~aI1, or more In arma lon, ... __ .~." __ .. _.,.w_ I _ 
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STATEMENT OF THE 

ALLIANCE OF AMERICAN INSURERS 

BEFORE THE 

MONTANA HOUSE BUSI~~SS AND LABOR COMMITTEE 

HBN 420 -- DATA COLLECTION 



I am Larry SouIar, Manager of Company Operations Policy for the Alliancp 

of AmericilP 1rlsurers. Tbe Alliance is a national trade association of 

over 175 property and casualty Insurance companies. ~embers of the 

Alliance had property and casualty premiums totalling $34 million in 

Montana in 1985, and accounted for 7.4% of the premiums written in Montana. 

We appreciate the opportunity to present our VIews on the data reporting 

requirements associated with House bill 420. Before addressing the 

specifics of House Bill 420, I would like to share with you the concerns 

our member companies have with regard to the lack of uniformity of the 

.' special data reporting requirements recently enacted In a number of 

states. I would also like to review briefly the types of financial and 

statistical information that are already reported by insurers on a routine 

basis. 

Lack of Uniformity 

During the 1986 legislative seSSIons, 17 states enacted supplemental data 

reporting laws and no two data reporting requirements are the same. This 

lack of uniformity imposes substantial time and expense burdens on 

insurers who have to develop special data collection procedures to respond 

to the variety of laws that have been Enacted. ~oreover, in many 

instances, it is unlikely that these special data collection efforts will 

provide information that is any more meaningful than that already being 

reported through the Annual Statement reporting or through the reporting 

done in conjunction with the rate review process. 



- 2 -

To assure that data requests are implemented uniformly across the C01lntry, 

we believe that data collection proposals should be channeled through a 

national coordinating body such as the National Association of Insurance 

Commissioners. We also believe that calls for supplemental data must be 

carefully considered with the cooperation and participation of the 

1nsurance industry to assure that meaningful information is collected. 

Recognizing the need to address data collection in a more uniform manner, 

the NAIC recently appointed a Statistical Working Group to reV1ew data 

collection needs. The Working Group has been charged to: 

A. Explore the mechanism for obtaining classification detail for 

commercial lines, 

B. Review the Fast Track report and recommend improvements to assist 

1n the identification of emerging trends or problems in 

commercial liability lines and explore the use of the NAIC state 

comfuter network to speed distribution of Fast Track information, 

(Fast Track is a quarterly report provided to Insurance 

Commissioners which shows the loss experience for a number of 

property and casualty insurance lines. The report is prepared 

jointly by the Insurance Services Office and by the National 

Association of Independent Insurers). 
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c. Recommend any necessary changes to the NAIC Statistical Handbook, 

and 

D. Develop guidelines for the states to implement the procedures 

associated with the NArC Statistical Handbook. 

The Working Group will report on its recommendations by March 1, 1987. 

It is our hope that regulators and legislators will carefully review the 

types of data already being reported by the insurance industry before 

determining whether additional special reporting is warranted. We also 

believe that the information being prepared by the NArC Statistical 

Working Group will be of valuable assistance in addressing the data issue, 

and we request that legislators and regulators give the Working Group time 

to complete its assignments before additional special reporting 

requirements are considered. 

Availability of Data 

A great deal of financial and statistical data is already reported to 

insurance regulators which enable them to perform the analyses inherent In 

their statutory responsibilities. Two basic types of data are routinely 

compiled: financial and statistical. 
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Financial Data 

Financial data are needed to measure the overall solvency and 

profitability of insurance companies. By requiring insurers to report 

specific types of financial data, state insurance regulators have direct 

access to insurers' most important financial information. 

The Annual Statement is the primary source document for lnsurer financial 

information. It is designed to assist state regulators in evaluating an 

individual insurer's solvency and estimating individual insurer and 

overall industry profitability. All companies, regardless of their size 

or market share, are required to submit an Annual Statement in accordance 

with the specifications established by the National Association of 

Insurance Commissioners (NAIC) and their state of domicile. 

The Annual Statement provides detailed information about assets and 

liabilities, including data on premiums, losses, reserves, expenses, 

dividends, taxes, and investments. In addition to its basic financial 

presentation, the Annual Statement includes numerous special schedules and 

supplements that contain more detailed information about particular lines 

of businesses (e.g., medical malpractice) or certain line items (e.g. 

expenses). The Underwriting and Investment Exhibit, the Page 13 Exhibit 

of Premiums and Losses, and the display of Five-Year Historical Data are 

frequently referenced examples of the basic data that are required as part 

of the Annual Statement. From these portions of the Annual Statement, 

detailed profit and loss information by line, market share information by 

line and state, and historic performance profiles can be calculated. 
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Schedule P of tLe Annual Statement is a representativE' example of the 

necessary analytical information that insurers report in addition to their 

basic "bottom line" financial data. Generally, Schedule P provides an 

analysis of reserve development for the so-called "long-tail" lines -

those characterized by a time-lag between the occurrence that gives rise 

to the claim, the report of the claim, and the ultimate settlement. 

Examples of these long-tail lines include: automobile liability, other 

liability, medical malpractice, and the multi-peril coverages. Using 

Schedule P, the adequacy of historic loss reserve levels can be evaluated • 

. ' 

The Insurance Expense Exhibit is the most prominent of the supplements 

required in connection with the Annual Statement. It allocates expenses 

(e.g. loss adjustment expenses, acquisition expenses, taxes) to each 

Annual Statement line of business. 

Statistical Data 

The other basic type of information routinely reported to the states IS 

statistical data. Like financial data, statistical data are derived from 

the individual business transactions conducted by an insurance company. 

1hey contain fundamental information about insurance coverages and the 

premium and loss experience related to those coverages. Statistical data 

are designed to assist regulators in analyzing whether insurers' rates 

meet the rate standards encompassed in the model rating law: that they 
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not be "e >:Ct'ssivt., inaoequate or unfairly discriminatory." Statistical 

data are collected in all states, regardless of whether insurance rates 

for those states are introduced with the prior approval of the regulator, 

or are implemented by the company, subject to later regulatory review. 

State laws and regulations empower Insurance regulators to collect the 

statistical data necessary to evaluate the adequacy and fairness of the 

rates and rating plans being used in their states. In most cases, the 

regulatory agencies appoint designated statistical agents to perform this 

function on their behalf. TIle statistical agents develop detailed 

instruction books, called statistical plans, which define the data 

elements (e.g. line of business, coverage, class, state, territory, 

premium, etc.) as well as the formats and time frames for a company 

reporting. 

.-

The statistical agents perform comprehensive data quality procedures as 

part of their data processing function. Once the statistical data have 

been verified as valid, reliable, and accurate, they can be reported to 

regulators to assist them in determining whether existing rate systems are 

in compliance with the insurance statutes of their states. 

The NAlC Statistical Handbook defines t'he content and format of the 

reports that the statistical agents produce on an annual basis - and 

identifies other reports that can be produced within a specified time of 
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their request. It streamlines the regulatory requirements to provide for 

an overview of statistical developments, giving the regulator the option 

to request more detailed statistics if they are needed. 

In light of the amount of information available to regulators, it is 

critical to carefully examine what additional information is needed from 

Insurers and potentially, from others who utilize the liability system. 

To respond to this question, it is essential to explore why the 

information is needed and how it would be reported, recognizing that the 
i 

cost of collecting data is a significant addditional expense to Insurers 

which will be reflected in higher costs to insurance consumers. Moreover, 

onerous data reporting laws also impose increased costs on state insurance 

departments which must devote resources to collect, review, analyze, and 

process the additional data. 

Montana House Bill 420 

The Alliance strongly opposes the additional data reporting requirements 

specified under House Bill 420. We believe the supplemental reporting 

requirements are unnecessarily burdensome to insurance companies, costly 

to insurance companies and to the state of Montana, and questionable with 

regard to the credibility and usefulness of the information gathered. 

In addition to the expense burden imposed on insurers for providing the 

additional information for 20 types of insurance coverages, we are also 

concerned abut the small sample sizes that will result since the Montana 



- 8-

experience needs to be reported by company and by type of insurance 

coverage. The small volume of business which might be reported in some 

categories raises the question of whether this type of detail will provide 

the Department with credible information. This is especially true if this 

information is to be used to evaluate rates. Many of these lines, such as 

product liability and the professional liability coverages, are low 

frequency, but high severity lines. As a result, only a few large losses 

can make the difference between substantial profit or significant loss in 

Montana, especially for an individual company. Industry experience has 

shown that 1n order to draw meaningful conclusions about these lines, ; 

large pool of data already collected and analyzed by insurance 

organizations must be utilized. Moreover, some of the data elements 

requested, such as investment income and expenses, are not normally 

separated by state and by line of business and will need to be allocated 

on an arbitrary formula basis. 

As mentioned earlier, the Montana Insurance Department will also incur 

substantial additional costs to collect, review, analyze, and process the 

additional data. We understand the Insurance Department estimates that 

the additional costs to implement House bill 420 will be $400,000. 

Currently, the entire Insurance Department budget is only $700,000. 

We believe the penalties for failure to comply with the data reporting 

requirements are unreasonable. The bill provides for a penalty of $10,000 

plus a daily penalty of $200 until the data reporting is complied with. 
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These types of penalties, combined with the additional costs of providing 

the data, may lead some insurers to question the efficacy of continuing to 

do business in Montana, and as a result availability problems may increase. 

Thank you for the opportunity to comment. I would be happy to answer any 

questions you might have. 
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AMENDMENTS TO HOUSE BILL NO. 313 

AMENDMENTS AS FOLLOWS: 

1) Title, line 9 
Following: "16-2-103," 
Insert: "16-2-106," 

2) Title, line 10 
Following: "16-2-203," 
Strike: "16-2-302, 16-2-303," 

3) Title, line 14 
Following: "16-2-104" 
Strike: "THROUGH" 
Insert: ", 16-2-105," 
Following: "16-2-301" 
Insert: "THROUGH 16-2-303" 

4) Page 2, line 18 
Following: "liquor" 
Strike: "and the sale of table wine" 

5) Page 4, line 12 
Following: "liquor" 
Strike: "and wine" 

6) Page 8, line 8 
Following: "liquor" 
Strike: "and" 
Following: "table" 
Strike: "wine" 

7) Page 10, line 23 
Following: "liquor" 
Strike: "and" 
Following: "table" 
Strike: "wine" 



HOUSE BILL NO. 313 

Amendments 
Page two 

8) Page 11, line 5 
Following: "liquorll 
Strike: "and" 
Following: II table" 
Strike: "wine" 

9) Page 12, line 24 
Following: "liquor" 
Strike: "orll 
Following: "table" 
Strike: "wine" 

10) Page 13, line 7 
Following: "liquor" 
Strike: "or" 
Following: "table" 
Strike: "wine" 

11) Page 15, line 3 through line 15 
Following: "rate of" on line 3 
Strike: the remainder of line 3, lines 4 through 14 in 

their entirety and line 15 through IIsection" 
Insert: "$1.75 a liter" 

12) Page 16, line 22 
Following: line 21 
Insert: "at the rate" 
Following: "of" 
Strike: " . " 

13) Page 16, line 23, through page 17, line 9 
Strike: lines 23 through 25 on page 16 and lines 1 through 

8 on page 17 in their entirety and line 9 through 
IIsection" 

Insert: 1165 cents a liter" 

14) Page 19, line 24 
Following: line 23 
Insert: IISection 13. Section 16-2-106, MeA, is amended to 

read: 
1116-2-106. Purchase price in advance. A store The 
state warehouse manager- and other authorized state 
warehouse employees may sell to any person licensee 
such liquor as that person licensee is entitled to 
purchase in conformity with the provisions of this code 
and the rules made thereunder, provided that no 



HOUSE BILL NO. 313 

Amendments 
Page three 

delivery shall take place until the purchaser has paid 
the purchase price."" 

Renumber: subsequent sections 

15) Page 21, line 18 through page 22, line 11 
Following: line 17 on page 21 
Strike: sections 16 and 17 in their entirety 
Renumber: subsequent sections 

16) Page 24, line 9 
Following: "is to" 
Strike: "maintain a system for the importation and sale of 

wine by the state through the state liquor facilities 
warehouse and" ~ 

17) Page 49, line 11 
FolLowing: "that" 
Insert: "originally" 

18) Page 49, line 14 
Following: "not" 
Insert: "originally" 

19) Page 49, line 22 
Following: "license. " 
insert: "A licensee may 

licensee if the liquor 
the state warehouse." 

20) Page 58, line 2: 
Following: "16-2-104" 
Strike: "through" 
Insert: ",16-2-105," 
Following: "16-2-301" 
Insert: "through 16-2-303" 

21) Page 58, line 24 
Following: "Sections" 
Strike: "39, 40" 
Insert: "38, 39" 

purchase liquor from another 
was originally purchased from 

-, . . ' 
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