MINUTES OF THE MEETING
BUSINESS AND LABOR COMMITTEE
50TH LEGISLATIVE SESSION

February 12, 1987
The meeting of the Business and Labor Committee was called
to order by Chairman Les Kitselman on February 12, 1987 at
8:00 a.m.. in Room 312-F of the State Capitol.

ROLL CALL: All members were present.

HOUSE BILL NO. 640 - Require Worker to Notify of Injury
Within 24 Hours to Claim Workers' Compensation, sponsored by
Rep. Bernie Swift, House District No. 64, Hamilton. Rep.
Swift stated this bill requires that an injured worker give
notice to the employer or employer's insurer within 24 hours
of an injury to recover workers' compensation benefits. _He
commented the reason for the bill is that at present the
60-day time interval in the workers' compensation law is
causing problems, and this should help alleviate some of the
backlog buildup that the Division experiences.

PROPONENTS

None.
OPPONENTS

Tom Boland, attorney representing injured workers in work-
ers' compensation system, Great Falls. Mr, Boland stated it
would be outrageous to give an injured worker 24 hours
notice within which to file a claim either personally or
through a designee. He said the bill does not address the
problem of the backlog at the Division, because the backlog
starts only after a claim is filed, and the backlog has not
been caused by the 60 day notice provision.

Gary Overfelt, attorney representing workers' compensation
claimants, Billings. Mr. Overfelt stated that often times
the most serious injuries are back injuries, and it is
difficult to distinguish between a disk problem and a pulled
muscle or sprain. He said this bill would prevent a lot of
seriously injured people from filing a valid claim, because
they did not know they were seriously injured and did not go
to a doctor right away.

Jim Murry, Executive Secretary, Montana State AFL-CIO. Mr.
Murry submitted written testimony. Exhibit No. 1.



Business and Labor Committee
February 12, 1987 /\
Page 2 /

QUESTIONS wg\-ﬂ

None.
CLOSING

Rep. Swift stated there 1is no prohibition in the bill
restricting anyone from £filing a report, but allows for
flexibilities needed in the event that there is a communica-
tions problem. He said as far as the delay in determining
whether it is a real injury, this would help in that respect
by beginning the process and notifying the employer of the
situation. His objective, he said, is to involve both
parties in the action in a timely manner and so that some
prevention safety measures could be provided.

HOUSE BILL NO. 585 - Remove Area Restrictions on Telephone
Cooperatives, sponsored by Rep. Dorothy Bradley, House
District No. 79, Bozeman. Rep. Bradley stated that this
bill removes the restrictions on areas where small telephone
cooperatives may serve, because at present they can't serve
an area if the population is over 1,500 individuals. She
said the problem is that Mountain Bell can move into the
cooperative area, but the coops can't reciprocate and
compete in the Mountain Bell territory. She added that this
bill would provide for equal treatment and equal amount of
competition.

PROPONENTS

Jay Downen, General Manager and Executive Vice President,
Montana Telephone Association. Mr. Downen stated that the
bill is a compromise between the small telephone systems
which serve the majority of the land mass of the state and
the Mountain Bell Company. He said the bill is a means to
give the small telephone systems a measure of equal footing
and equity. He commented that the families or individual
consumers are the motivation for introducing this bill.

Dennis Lopach, Mountain Bell., Mr. Lopach stated they are
involved in a dispute involving the Public Service Commis-
sion authority to regulate the areas in which telephone
companies serve, and it was decided in their favor. He said
they support the concept described and embodied in the bill,
the freedom of telephone companies to compete wherever they
choose. He commented that given the significant changes in
the industry, they feel that competition is the way the
industry is headed, and they are not interested in protect-
ing themselves from it.

OPPONENTS

Gene Phillips, Northwestern Telephone Company, Kalispell.
Mr. Phillips stated the bill was of great concern to them.
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He commented that the original concept of the cooperative
law and the advantages given to rural telephone cooperatives
was to provide low cost telephone service to people in rural
areas who otherwise could not obtain it. He said this bill
would take away the right that protects them to serve in
certain areas without the coops moving into the area and
being able to set a predatory price. He commented that
their rates are regulated by the Public Service Commission
and the coops' rates are not, and under this bill they
wouldn't be assured that they were going to have a certain
amount of growth in an area, and it wouldn't be prudent to
install equipment not knowing whether they could continue to
serve in that area.

Lester Loble II, representing General Telephone Coméany,
Northwest., Mr. Loble stated they oppose this bill for the
same reasons as Mr, Phillips cited. He said the coops have
a substantial competitive advantage in the amount of taxes
they pay. .
QUESTIONS

None,

CLOSING

Rep. Bradley stated a cooperative does pay property tax and
doesn't pay income tax because it it nonprofit. She said
she is not interested in prohibiting competition or setting
up a territorial system that would be diametrically opposed
from the extensive changes made two years ago, but this is a
compromise and fair.

HOUSE JOINT RESOLUTION NO. 15 - Audit of Workers' Compensa-
tion Claims Database and Related Areas, sponsored by Rep.
Timothy Whalen, House District No. 93, Billings. Rep.
Whalen stated that this resolution was introduced for the
purpose of having an audit done on some of the practices in
the state fund, and on some of the underlying data base that
had not been previously audited. He said the audit is no
longer necessary because the audit committee met and decided
on their own to request the Legislative Auditor's Office to
expand the audit, so he is requested that the bill be
tabled. ‘

EXECUTIVE ACTION ON HOUSE JOINT RESOLUTION NO. 15

Rep. Simon moved that House Joint Resolution No. 15 be
TABLED. The motion carried unanimously.

HOUSE BILL NO. 626 - Limit Causes £for Landlords' Recovery
of Treble Damages, sponsored by Rep. Harry Fritz, House




Business and Labor Committee
February 12, 1987
Page 4

District No. 56, Missoula. Rep. Fritz stated that this bill
makes a change in the regulations governing the
landlord/tenant situation. He commented at present if a
tenant destroys or damages property in a rental unit, the
landlord can sue for damages, and if the damages are pur-
poseful, the landlord can sue for treble damages. However,
he said, some landlords are using this to sue for treble
damages in the events of a vacancy of a rental unit before
the lease is up, and in some cases the rent has been paid.
He added the landlord has the right to hold rent from the
deposit, or sue for the rent, but the abandonment of a
rental unit is not equivalent to purposeful damage or theft,
and should not be subject to treble damage recovery.

PROPONENTS

Bruce Barrett, attorney, University of Montana Student Body,
Missoula. Mr. Barrett stated he was a landlord and had the
perspective from both sides. He submitted written testimony.
Exhibit No. 2.

Matthew Thiel, representing Associated Students, University
of Montana. Mr. Thiel presented an affidavit from a student
at the University and read it to the committee. Exhibit No.
3.

Mr. Thiel stated this bill seeks to make a change in the
landlord/tenant law but does not take away the rights of the
landlord. He said it protects the tenants from unfair and

exorbitant punitive damages when they move from a rental
unit without the 30 day notice.

OPPONENTS
None.
QUESTIONS

Rep. Swysgood asked for clarification from the testimony of

Mr. Thiel that the tenant was responsible for the rent until

the place was rented; he said, he thought it was for the 30
days. Mr. Barrett responded that 80 percent of the
landlord/tenant relationships are on a month to month basis
which requires a 30 day notice, but there are one-year
leases, and the law provides that in either situation the
relationship ends when the landlord rents the place again.

Rep. Swysgood stated that on a one-year lease, there would
be no incentive to rerent because the landlord is assured
that he will get his money for the whole year from whoever
was there, Mr. Barrett replied that there was a little
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protection because the law provides that the landlord must
try to rent it,.

CLOSING

Rep. Fritz stated it was never the intent of the law to
allow landlords to recover triple-damages merely for aban-
donment of a premises and the law was not used that way for
the first eight or ten years of existence, but a loophole
has been discovered that should be corrected.

HOUSE BILL -NO. 420 - Insurance Reporting Requirements,
sponsored by Rep. Timothy Whalen, House District No. 93,
Billings. Rep. Whalen stated the bill provides to repeal
section 33-16-202, which is recording and reporting loss and
expense experience statute for insurance companies and sets
some new criteria to follow in reporting to the Insurance
Commissioner's office.

Rep. Whalen presented amendments to the bill and stated that
the reason for the amendments were because of the attached
fiscal note and the amendments were designed to address it.
He also presented a letter from the Legislative Fiscal
Analyst's office which explains the fiscal impact of the
amendments. Exhibits Nos. 4 and 5.

PROPONENTS

Tom Boland, attorney, Great Falls. Mr. Boland submitted
written testimony. Exhibit No. 6.

Gary Overfelt, attorney, Billings. Mr. Overfelt stated this
bill presents an opportunity for the legislature and the
people of Montana to make a decision based on facts to
determine whether tort reform is warranted or justified.
Exhibit No. 7.

Jackie Amsden, Women's Lobbyist Fund. Ms. Amsden stated
that the liability insurance crisis has hit Montana hard,
but small businesses are the ones that have found it almost
impossible to continue doing business because of the high
price of insurance. She said some providers are going
underground and not registering with the state to avoid
being held to the requirement of having to have liability
insurance and to avoid paying the outrageous expense of
liability insurance. She commented that in Montana there
just hasn't been the claims experience to warrant such huge
increases that thesé businesses have had to pay, and the
time has come for the people of Montana to see some proof of
the reason behind the skyrocketing insurance rates.
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Rep. Ben Cohen, House District No. 3, Whitefish, and Presi-
dent of the Montana Solid Waste Contractors Association.
Rep. Cohen stated that in the last three years the associa-
tion's liability insurance rates have tripled, and surveying
their membership they can see no justification for the
increase in the rates. He said he supports the bill, and
would like to see the data explaining why the rates have
increased.

OPPONENTS

Bonnie Tippy, representing Alliance of American Insurers.
Ms. Tippy stated that the tort reform issue and how it
relates to the insurance industry has been debated at length
over the last several months.

Larry Soular, Alliance of American Insurers. Mr. Soular
stated the data reporting requirements of the bill would be
very costly for insurance companies as well as the Insurance
Department to analyze. He suggested that the Insurance
Department and the legislators work closely with the indus-
try to gather the existing data bases to see how the exist-
ing data bases could be analyzed to provide the types of
information needed to analyze the .coverages rather than
going through a new and costly data reporting system.

Mr. Soular presented a written statement that provided
considerable detail about the availability of insurance
data, and insurance data that summarizes the types of data
that are currently being provided on a uniform basis.
Exhibit Nos. 8 and 9.

Randy Gray, representing State Farm Insurance Companies and
the National Association of Independent Insurers. Mr. Gray
. stated that the basic problem with the bill is that it is
expensive for companies to compile this type of data. He
said it is particularly burdensome to the smaller companies,
and this type of bill would give the message to the small
companies that Montana is not a good place to do business
because of the cost of complying with this type of legisla-
tion.

QUESTIONS

Rep. Swysgood asked if there was a fiscal impact with the
bill. Rep. Whalen responded that there will be a fiscal
impact on the bill for the first year, at least of probably
hiring a half-time employee. He said the Auditor's Office
feel that if the bill were to pass they would need a full
time employee and possibly more to answer questions from the
insurance companies calling regarding the new form.
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Rep. Swysgood asked Ms. Irigoin if she believed there would
be a fiscal impact with the bill. Ms. Irigoin stated the
bill would have the fiscal impact cf at least one employee,
at a grade 7, to address telephone and written inquiries
from the companies.

Rep. Cohen commented that Mr. Soular had stated that there
was sufficient reporting of the National Association of
Insurance Commissioners to get the data needed, and he asked
if the data for Montana was available from them, so that
someone could go into the data base and get the data for
Montana. Mr. Soular responded that this wusually comes
.through the Insurance Services Office, a statistical report-
ing agent, that provides the commissioners and others with
the data. He said for most of the coverages available, they
can usually provide separate state data.

Rep. Cohen asked what expenses are involved that the company
would incur in reporting of the data. Mr. Soular replled
that every time a state passes a data reportlng law that is
not the same as other states, it does require additional
programming of the automated systems, if the data can be
pulled. He said in other cases there are certain data
elements that can only be obtained through a manual review
of close claim files, requires additional data processing
costs, and is difficult for companies that operate on a
nationwide basis. ‘

CLOSING

Rep. Whalen stated that pages 3 and 4 of the bill addresses
some of the questions of the committee as to the type of
information required by the bill. He commented that as far
as income tax reporting purposes there is strong encourage-
ment for insurance companies to set their reserves at an
inflated level because it will be a downward pressure on the
income they report and the income tax they will pay. He
said regarding the question on what the fiscal impact will
be, this is difficult to determine because it will depend
upon the number of phone calls and questions directed at the
Insurance Commissioner's Office.

HOUSE BILL NO. 622 - Generally Revise Financial Regulation
of Insurance Companies, sponsored by Rep. Brandewie, House
District No. 49, Bigfork. Rep. Brandewie stated this bill
was at the request of the State Auditor's Office, and he
explained what each section of the bill provided.

PROPONENTS

None.
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OPPONENTS

None.

QUESTIONS

None.

CLOSING

Rep. Brandewie made no further comments.

EXECUTIVE ACTION - February 12, 1987 - 10:30 a.m.

ACTION ON HOUSE BILL NO. 622

Rep. Brandewie moved that House Bill No. 622 DO PASS. The
motion carried unanimously.

ACTION ON HOUSE BILL NO. 420

Rep. Cohen moved that House Bill No. 420 DO PASS.

Rep. Glaser moved a substitute motion that House Bill No.
420 be TABLED. The motion carried with Reps. Brown, Cohen,
Priscoll, Grinde, Hansen, McCormick, Nisbet, and Pavlovich
opposed. ’

ACTION ON HOUSE BILL NO. 626

Rep. Driscoll moved that House Bill No. 626 be TABLED. The
motion failed.

Rep. Thomas moved that House Bill No. 626 DO PASS. The
motion carried unanimously.

ACTION ON HOUSE BILL NO. 640

Rep. Driscoll moved that House Bill No. 640 DO NOT PASS.

Rep. Thomas moved a substitute motion that House Bill No.
640 be TABLED. The motion failed.

Rep. Simon moved an amendment to strike "24 hours" and
insert "14 days".

Rep. Brandewie commented that the 24 hours is just notifica-
tion of an injury so at least the employer knows it happened
on the job. He said if 14 days is allowed, there are going
to be cases where the injuries are not happening on the job,
and a reasonable time period should be found.
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Rep. Simon commented there can be injuries that do not
manifest very quickly, sometimes it takes three or four days
or a week, and this is a middle ground between the 60 days
that is presently in effect, and the 24 hours which is too
short a time.

Rep. Simon's motion on the amendment was voted on and
carried with Reps. Bachini, Brown, Driscoll, Grinde, Hansen,
McCormick and Nisbet opposed.

Rep. Brandewie moved that House Bill No. 640 DO PASS AS
AMENDED. The motion carried with Reps. Bachini, Brown,
Cohen, Driscoll, Hansen, Nisbet, and Pavlovich opposed.

ACTION ON HOUSE BILL NO. 313

Rep. Pévlovich moved that House Bill No. 313 DO PASS.

Rep. Pavlovich moved amendments Nos. 1 through 10 whjich
inserts language regarding table wines. See Exhibit No. 10
for each of the amendments. The motion carried with Rep.
Simon and Rep. Nisbet opposed.

Rep. Pavlovich moved amendments Nos. 11, 12, and 13. See
Exhibit No. 11. The motion carried with Reps. Bachini,
Driscoll, Kitselman, Nisbet and

Wallin opposed.

Rep. Pavlovich moved amendment No. 14. See Exhibit No. 11.
The motion carried with Rep. Bachini and Rep. Kitselman
opposed. :

Rep. Pavlovich moved amendmenté Nos. 15 and 16. The motion
carried with Reps. Kitselman, Swysgood, and Thomas opposed.

Rep. Pavlovich moved amendments Nos. 17, 18, and 19.
Exhibit No. 11. The motion carried unanimously.

Rep. Pavlovich moved amendment No. 20. The motion carried
with Reps. Brown, Bachini, and Kitselman opposed.

Rep. Pavlovich stated he wanted both bills, House Bill Nos.
562 and 313, Rép. Simon's and his proposal, to be considered
on the House floor. He said then they could decide what to
do with the state liquor system, or they could wait until
Rep. Harrington's bill, House Bill No. 623, is heard, which
provides that the system remains the same.

Rep. Kitselman commented the difference in House Bill 313,
Rep. Pavlovich's bill, the liquor is exclusively controlled
by the tavern owners. ‘



Business and Labor Committee
February 12, 1987
Page 10

Rep. Simon commented a second major difference was that in
Rep. Pavlovich's bill, the freight is paid by the state.

Rep. Brandewie pointed out that the bills can't be heard at
the same time or voted on at the same time.

Rep. Driscoll stated that if both bills were to pass to the
Governor's desk, he couldn't sign both.

Rep. Brandewie gave an example of a person in Bigfork who
has been providing service in an agency store, and under
Rep. Pavlovich's bill, that person does not have a chance of
his store staying open. He felt that House Bill No. 313 was
unfair to the people who have the agency stores, and for
that reason was not in favor of the bill.

Rep. Pavlovich moved that House Bill No. 313 DO PASS AS
AMENDED. The motion carried with a roll call vote of 13 to
5. Roll Call Vote No. 1. v

ADJOURNMENT

The meeting adjourned at 11:10 a.m.

L MR —

REP. LES KITSELMAN, Chairman
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Box 1176, Helena, Montana

JAMES W. MURRY ZiP CODE 59624
EXECUTIVE SECRETARY 406/442-1708

TESTIMONY OF JIM MURRY ON HOUSE BILL 640 BEFORE THE HOUSE BUSINESS AND LABOR
COMMITTEE, FEBRUARY 13, 1987

Good morning. My name is Jim Murry and I am testifying on behalf of the
Montana State AFL-CIO in opposition to House Bill 640.

Mr. Chairman, requiring workers to give notice of their injuries within

24 hours to their employer or employer's insurer is capricious and unfair.
It will severely restrict access to the workers' compensation system for
many workers with legitimate claims.

Twenty-four hour notice is simply unacceptable. In certain cases injured
workers may be physically unable to give notice within 24 hours. It does
not take much imagination to envision Just-such a case.

For exampie, an over-the-road trucker could be involved in a serious accident
thousands of miles away from heme. The injury may result in an inability

for this trucker to contact his or her employer. Or, the trucker may be

so far away that he or she is unable to have family or friends make contact
within the required 24-hour per:od.

4 This bill is designed to reduce the number of workers' compensation claims
filed. However, it is our contention that 24-hours notice may, in 1act
actually increase the number of claims filed.

Currently, under the 60-day filing period, a worker may postpone filing
a claim until he or she determines that medical attention is necessary.
We are all aware of instances where where an on-the-job injury could be
just "shook off" after a few days and the employee returns to work.

However, a 24-hour deadline threatens workers and will force all injured

workers to file immediate claims, no matter how trivial the injury. More
claims will be filed and more paperwork will be forced onto the Workers'

Compensation Division with additional costs in processing new claims.

Finally, there are numerous "soft tissue” injuries, particularly back injur s
that often take more than 24 hours to detect. The full extent of a back
injury may take days or even weeks to ascertain. By arbitrarily restricting
the filing neriod to 24 hours, many workers with legitimate claims will

be denied workers' compensation coverage.

Members of the committee, it may very well be that our workers' compensation
system needs certain reforms. But proposals such as House Bill 640 are
certainly not the proper answers to reform.

House Bill 640 severely restricts access to workers' compensation coverage
for hundreds or perhaps thousands of workers with legitimate job related
y injuries.

For these very important reasons, we urge you to oppose House Bill 64C.

PRINTED ON UNION MADE PAPER
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At times tenants move out before a long-term leaseéi’has__

expired, or by giving-less than 30 days notice to a

Landlord. A Landlord is entitled to his full lease

term or 30 days notice. Under present law if a Tenant

moves out early, the Landlord is entitled to rent for

the remainder of the period, or until the premises is -
re-rented, whichever comes first. '

¥0-24-422 MCA provides remedies for Landlords against
their Tenants in certain situations. A reading will

show the statute was drafted to cover Tenants who were
intentionally destroying or defacing the property, keeping
it in an unhealthy or unsafe condition, or if the Tenant
fails to pay rent. ©None of this is a problem, it gives
Landlords the same types of rights Tenants have for
similar violations. The problem arises under subsection
(4) of 70-24-422,

This subsection allows "triple damages" when the Tenant's
noncompliance is purposeful. Certainly if a Tenant
purposely destroys the premises, or keeps it purposely

in an unhealthy or unsafe condition, this remedy is

fair. However, Landlords are beginning to use the provision
to sue for triple damages solely based upon the Tenant's
moving out.

Let us take an example. If a Tenant is supposed to

give 30 days notice, and for financial or compelling

personal reasons, only gives 15 days notice. Even though

the Landlord tries to rent it, the place stays vacant

for 2 full weeks before it is rented. It is clear the -
Landlord may retain 2 weeks rent from the Security Deposit,

or sue for two weeks rent. However, some Landlords

are using subsection (4) to sue for triple the amount

(eg six weeks rent).

I would hold that the subsection was intended to cover
the sort of intentional, irresponsible, and destructive
conduct by Tenants that Landlords occasionally encounter.

The problem is not limited to Landlords choosing to

sue for triple when Tenants move out early. In certain
cases where the Landlord is facing a legitimate suit
for wrongfully withholding a deposit, or charging for
questionable damages, the Landlord can "up the ante"

by countersuing for triple the amount. This makes it
very risky for Tenants to sue to contest unfair damage
charges. The p0551b1e consequences get too high for
Tenants to try.

Nothing in this bill would keep Landlords from withholding
deposits, or suing for unpaid rent or damages. Additionally,
when Tenants engage in purposefully destructive conduct,

the Landlord's can still seek triple damages. It will

only eliminate triple damages when the sole wrong committed
by the Tenant is moving out. Even then, of course,

the Landlord is entitled to rent, he just may not sue

Bruce B. Barfrett™2/11/87 (406)243-6213
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Affidavit B A6
| am writing to support a changé in 70-2&-#22; I think the proposed
ammendment would help to remedy a serious problem in the landlord temant law.
In September*of 1985 | moved into an apartment in Missoula, Montana. My
roommate and | signed a»one year lease. Because of mone9 problems, my roommate

had to move away. 1| did not have enough money to pay the whole rent by myself

so | had to move out of the apartment.

I knew that under the law | would have to pay the landlord rent until

he could rerent the apartment. | also knew that if | left the apartment dirty

or damaged | would be responsible and have to pay. | knew these damages could be

taken out of my deposit. However, the landlord felt he could sue me for three

times the damages because of 70-24-423(4). 4
A landlord is entitled to his unpaid rentfand his damages, of course. %

However under the present law the landlord, if he feels, the tenant moved on

burpo;e, can sue for triple. | -

This is unfair because the landlord is already guaranteed his rent under the

law. Allowing him to get triple the rent when a tenant moves out early is unfair

and gives the landlord money he did not really earn. Just moving out of an apart-

P

ment early should not be the kind of conduct that can cost you triple damages.

Angela Fuhrmann

-,

s

subscribed before me on

2-/¢0  , 1987.




Amendments to HB 420 (Introduced Copy)

1. Page 1, line
Strike: "For Purposes of Determining the Appropriateness of
Rates Charged by such Insurers"

2. Page 4, line 22,
Strike: "compile and review"
Insert: "file"

3. Page 4, lines 23 through 25.
Strike: "to determine the appropriateness of premium rates
-for property and casualty insurance in this state"

4. Page 4, line 25 through line 1, page 5.
Strike: "commissioner's findings and the"

5. Page 5, lines 1 and 2.
Strike: "provided to the appropriate committees of the
legislature and"

ra

6. Page 5, lines 3 through 11.
Strike: "If the commissioner finds at any time that any
rate is no longer fair and appropriate."

7. Page 5, line 13.
Following: "shall"
Insert: "annually"

8. Page 5, lines 15 through 17.

Strike: "write coverage, to continue to do business, or to
increase or decrease rates charged for insurance
coverage" '

Insert: "transact insurance in this state"

9. Page 5, line 24.
Strike: Section 6 in its entirety

10. Page 4, line 22.
Strike: "compile"
Insert in its place: "store"

11. Page 5, line 1..
Strike: "7"
Insert: "6"

12. Page 6, line 5.
Strike: "g"

" Insert: "7"
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STATE CAPITOL
HELENA, MONTANA 59620
406/444-2986

JUDY RIPPINGALE
LEGISLATIVE FISCAL ANALYST

February 11, 1987

Representative Timothy Whalen
Seat #48
Montana House of Representatives

Dear Representative Whalen:

In response to your letter requesting information on the cost of
implementation of House Bill 420 with your proposed amendments, I have
made an analysis of the bill requirements and the fiscal note.

With the amendments you have proposed, I conclude that the added
workload to the State Auditor's Office would be reduced to 1) indexing and
filing annual loss and expense experience reports from approximately 800
insurance companies, 2) responding to requests to make the information
available to interested insured parties or citizens, and 3) a monitoring
function to ensure that each insurance company has filed the required
information as a prerequisite to transacting insurance in Montana. The
reports are an addition to annual reports already required from each
company, so the added report filing workload would be minimal. There
would also be minor operating expenses for storage, communications, and
postage.

The Insurance Department staff size has not changed significantly in
recent years, even though the crisis in insurance rates has increased
workload. If the existing staff had a difficult time absorbing the added
workload, I would estimate that costs of the added workload would be no
more than $10,000 in fiscal 1988 and $10,000 in fiscal 1989, which would
allow an additional 0.5 FTE filing clerk and related operating costs.

Please contact me if you have any questions or if I can be of further
assistance.

Sincerely,

R S
C on Schenck

Senior Fiscal Analyst

CLS1:bn:rw2-11.
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October 22, 1986

Dear Editor:

Will "tort reform" -- limiting compensation to injured
people -- reduce insurance rates? Legislators have been
asking this question for months.

The enclosed documents answer that question for the
first time. Prepared by the Aetna, one of the nation's
largest commercial liability insurers, and the St. Paul, the
nation's largest medical malpractice insurer, both documents
carefully analyze the tort reforms that were recently enacted

in Florida and conclude that they will not reduce insurance
rates.

rd

For example, the Aetna document analyzes the following
limitations, which it has been lobbying for throughout the
nation: '

(1) reducing compensation to injury victims by the .
amount of compensation from collateral sources; : -

(2) restricting the doctrine of joint and several
liability; - -

(3) 1limiting compensation for paralysis, disfigurement
and other types of non-economic damages to $450,000;

(4) 1limiting punitive damages; and

(5) requiring periodic payment of future economic
damages of more than $250,000.

The Aetna document, a rate filing proposed to take
effect January 1, 1987, explains why each of these provisions
will have little or no effect on insurance rates.

Eliminating the collateral source rule, for example,

will have a negligible effect on insurance rates because
"current Aetna claim settlement practices recognize, in part,
the existence of collateral sources as part of the
negotiating process used in arriving at a mutually
satisfactory damage value with the plaintiff." Restricting
joint and several liability will not reduce insurance rates
"due to the interaction of economic damages sustained by the

121 N. Payne Street |
Alexandria, Virginia 22314 -
(703) 549-8050



plaintiff, the percentage of liability assigned to Aetna's
insured, and the policy limits purchased." And limiting
compensation for "non-economic" damages will not lower
insurance costs, according to Aetna, "due to the impact of
degree of disability on future losses, the impact of policy
limits, and the actual settlement reached with the
plaintiff.”

Finally, Aetna concludes, limiting punitive damages will
have "no impact" on Aetna's claim values, and requiring
periodic payments of future economic damages over $250,000
will yield "no net savings" because of the "interaction of
policy limits, past economic losses, and future economic
losses," the "settlement value of the case,” and the
"apparent implicit recognition of the periodic nature of
future damages."

The St. Paul conducted an analysis similar to Aetna's
and reached similar conclusions. The St. Paul found that 4
of the 313 closed claims it analyzed would have been affected
by the "tort reforms" enacted in Florida, "for a total effect
of about 1% savings." The St. Paul further explains that the

1% savings estimate probably overstates the effect of tort
reform.

We also call your attention to the form contained in the
Aetna filing that Aetna had its branch managers fill out.
This form asks for, and has yielded, data on the effect of
joint and several liability, non-economic damages, punitive
damages, the collateral source rule, and other legal
doctrines on Aetna's payouts. Ironically, Aetna and many
other insurance companies have consistently refused to
disclose this type of information to the public or
legislators.

If you have any questions about the enclosed documents,
or if we can be of further assistance, please let us know.

Sincerely,

*V)'xfzzlffi:)%;t¥z4_693

J. Robert Hunter,
President

a Angoff,
i/ Copnsel

/13b
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Reading between the
Imes of profit policy

" By Rebecca Lightsey and
. Margarita Fournier

[RING TIIE FIVE YEARS Fi AINE

Brightwater was a midwifc,

not a single malpractice

claim was filed against her.

Yet her liability insurance

was cancclled recently. The only policy she
can now obtain will cost her $3.500 a year,

a 9.0000 percent increase from five years
ago. when her annual premium was $38.

Brightwater's experience exemplifies re-
cent actions by the insurance industry.

Mass cancellations of policies and rate

hikes are reaching critical proportions. This

crisis of availability and affordability of in-
surance directly affects many Americans.

To solve this crisis. the insurance indus-

try advocates wrl‘ rcform (sce story below),

a proposal that puzzles Brightwater: ™

have never heen sued. Only 6 percent of
midwives have ever been brought 10 court
nationwide. | sec no relationship between
Tawsuits and insurance premiuems —-at beast
not for midwives.”

New worlds to conquer

In the fall of 1985 the national campaign
for tort reform started with a bang, fueled

by 4 $6.5 million budget raised by the prop--

erty and casualty insurance industry. Insur-
ance companies coalesced various business
interests in the effort 10 afleviate “the grave
crisis™ in liability insurance that they in-
sisted was caused by an excessive Amer-
ican penchant for fawsuits.

Initially the strategy succeeded. Several
states amended their tort laws to suit the
industry’s proposals. But the changes ex-

Tort réf(‘i‘rﬁm;
What 1S1t? -

those outside the legal prof are an

batc. These terms represent legal doc-
trines that play a critical role in the U.S.
civil justice system. Below are brief de-’
scriptions of those legal theories and their
practical applications, which the insur-
ance industry is :mcmplmg to Lhaugc or
abolish: .

® Abolish the doc(rme of joint and
several liability. This doctrine holds that
when more than one defendant is respon-
sible for an injury, any one of those defen-
dants has a responsibility to compensate
the innocent party. Without this doctrine,
fur example, the victims of a loxic waste
dump would not be able to recover fully
for the harm, The victim would have the

jurics was caused by cach dump user.

® Caps on pain and suffering. Juries
award money to injured individuals for
both economic daniages, such as medical
bills, and non-economic damages, such

Technical phrases lha( mean lide 1o’

integral part of the current tort reform de-" -

burden of proving what share of their in-

" as the ‘pain some victim suffer after a
_ tragedy. The industry proposes a limit on .
* how much juries in sny state can award
~ for pain and suffering, so’ that, for in-

stancc, the daily anguish and aggravation

. @ parapicgic endures would be “worth”
~

only $100,000. Caps enacted during the -
malpmcnce crisis of the 708 were held"
by ‘some “Staté ‘& muns to bq uncommu-
" tional, B AR " o

“fhent fines™ lcvied against wrongdocrs,

“usually corp s » for.
wrongs, Asadmmedbymany compamCs. .
> punitive damages Is the one social pres-

7% sure that has most influenced companies’

wulhngncss to redesign products accon(-
" ing to higher safety" standards.” *
® Limits on conlingency fees. Most

- anured people cannot afford the attomeys”® |

hourly rates, so to obtain legal representa-

_ tion they hire lawyers on contingency fee-

amangements, The lawyer gets a pereen-
tage of an award, sometimes 33 1/3 or 40
percent. but receives no payment if the
suit is lost. The system assures that
everyone, regardless of their financial re-
sources, has access to the courtsRestrict-
ing contingent arrangements would make
it more difficult for lhose without money
1o hire lawyers:

pected in return—rate reductions and in-
creased availability of insurance—have not
materialized. Policy makers and insurance
consumers have begun looking beyond the
aggressive but poorly documented tort re-
form campaign and are secking changes in
the insurance industry as well as legal re-
straints (sce story on right).

The insurance industry has tracked a path
between boom and bust for the past 50

. years. In” “erisis” periods, when profitabil-
ity is relatively low, the industry has chal-

lenged and even modified the law. For i in-
stance. the last bust cycle in the mid-"70s
brought attention to medical malpractice in-
surance costs; the industry achieved success
in many states, making claims against doc-
tors procedurally more difficult to pursue
and in some cases capping recovery of dam-
ages. But even in the “bust™ year of 1984,

when the insurance industry registered its -

lowest profits in 10 years, combined indus-
try profits amounted 1o $2 billion, accord-
ing to the Insurance Information Institute.

This paved the way for an all-out assault
on the civil justice system. As Mechlin D,
Moore, president of the Insurance Informa-
tion Institute, a large public relations firm,
wrotc in the National Underwriter: * An cf-
fort to market the idea that there is some-
thing wrong with the civil justice sys-
tem...is, in effect, the national pilot ef-
fort.... We helicve there is a very real op-
portunity  now—probably for the first
time—to  gain  significant  legislative
change.” ’

Media accounts of outrageously exces-
sive awards in ridiculously frivolous suits
have created ihe impression that filing suit
is the tesponse to any wrongdoing. Citing
these factors, insurers cease writing types
of insurance or virtually price consumers
out of the markets. Hidden hehind the veil
of the legal process. one senses that the
insurers are threatened most by profit con-
cers. Therefore, if they reduce liability,
their payouts will decrease.

In calling for “tort reform.” insurance
-companics propose to shrink their labitity,
restricting the recovery of damages for in-
jury. by limiting awards for pain and suffer-
ing: abolishing joint and several liability,
which furees solvent defendants to pick up
the tabs for insolvent defendants out of line
with their shares of responsibility; and total
abrogation of punitive damiages, commonly
cited as a corporate deterrent.

The root of the crisis

Insurers make money in two ways: first,
through the difterence hetween the price of
_ Continued on following page

7 - /a(

Thc’eomplcxuy of. insurance buune“
requn'!s permancn( salutions. aimed at its
. Thus or-
"gnﬁiadons i Several sates have pro-
posed various insurance reforms designed
taimake’ thé “ridustry ry morg. accountable
M&;mfame’*{nd ditieless likely 10 en:
_gage -in irresponsible behavior, ThC\c
proposals include the following:
Sunshine; laws, Companies must
 pravide detailed financial data to the state
tommissions, and data that
e accessible-to the public.
rindustry insiders know the ac-
wal: losses-and reserves, and their ac-
tuaries ‘massage the numbers. What else
‘could explain the 10-year combined prof-
its.of $75 billion without any federal tax
payments? Thé rates should be reviewed
petiodically by commlwons to determine
|hevr validity, -

e Publlc counsel oﬂ' ces. ln New Jcr—’
‘sey. ‘an active Office of Public Counsel
‘guarantees that insurance buyers are rep-
resented at thé rate hearings. Regardless

of "*states™. different  fate-approval
n\cchannm<. establishment of such an of-
fice would bring more balance mm the
rate regulation system.
- @ A'limit on mid-term cancellahon
Co ‘should also d d readable
and. +if’ possible. standardized " policy
forms. lnformanun such as claims proce-
dures;"and a‘company's record of claim
scttlements should be readily available.

® Experience rating. As illustrated by
Florida™s malpractice figures, ofien only
a small number of offenders are responsi-
ble for most claims there. In a more
egalitarian -system of rate classification,
premiums would ‘be based on the indi-
vidual's experience. An expericnce rating |
system would provide an additional incen-
tive for the polxcyhnldcn to maintain their

good records,

® Risk management. Conmdmng that
the best cure is prevention, companies
would be required to dcvclop and mainmtain
strict “'risk management™ programs that
concentrate on safety.

" @ Flex-rating. Flex-rating. introduced
in New York, would limit rate increases
and decreases to a plus-or-minus 3 pcu'cn.l

11T Graphte

range. ema




YouR LIABILITY KATE HIKES toriey
NY DocToR To CLoSE HIS PRALTICE ...

| AND PUT MY KID'S DAY-CARE
| CENTER OUT OF BUSINESS

Continued from previous page

the product (premiums charged) and the
cost of the product (underwriting), the way
most businesses earn profits; and second,
“investment income,” the interest earned
by investing the unearned (or unspent) pre-
mium dollars, which accounts for lhe
largest part of the profits.

Beyond the primary leve! of insurance,
which provides insurance for the buying
public, there are reinsurers, who insure the
insurance companies, thereby permitting
primary insurers to spread their underwrit-
ing risk. Lioyd's of London presides over
the reinsurers, most of which are located
in foreign countries. ’

Reinsurers sell shares of policies, a prac-
tice called retroceding. Reinsurance, and to
a larger degree, retroceding markets attract
investors with large capital. When interest
rates begin to drop, opportunities to make a
quick profit decrease. Many reinsurers opt
for a hasty withdrawal, limiting the ability
of the primary insurers to reinsure.

Palestine H Rights Campaig

National Conference
September 19-20, 1986, Chicago

““Palestine and Justice:
The Next Phase’’

Pawels:
® “Unity in Dlverslly Beyond
Sabra & Shatila’
* “Religious Aspects of Justice
in the Holy Land"
* “Historical & [nternational Di jons”*
* “The Future: Where Do the '
Palcstmmns Go From Here?"”

* G g Zionist S;
in the U.S."”

L in the P ised Laad:

. Israeli Apsribeid & Palestinian

Resistance””

Speakers:

* Rev. Allan Boesak, World Alliance
of Reformed Churches

* Dr. lbeahim Abu-Lughod,
Northwestern U.

* Dr. Noam Chomsky, M.1.T.
* Dr. Eqbal Ahmad, Hampshire College,
Institute for Policy Studies
Special Festures:
* Palestinian Culture Exhibit
¢ Artist Kamal Boallets will show
and discuss his film, ‘‘Stranger
at Home'*
Hotel Continental
503 No. Michigan
Chicago, lilinois 60611
For more information write:
PHRC Conference
220 So. State St.,
Chicago, Ilinois 60604
or calf: 312-987-1830.

“The property/casualty insurance indus-
try will always by cyclical.” said U.S.
Fidelity and Guaranty President Paul J.
Scheel. The last cycle was an extreme one,
with investmént returns reaching 25 percent
in the late *70s and early "80s. when interest
rates were high, and then dropping precipi-
tously to 3-4 percent by 1984.

As investment income peaked, large pol-
icy holders saw premiums fall to unpre-
cedented lows as insurers cut rates substan-
tially in a wild clamor to attract more dol-
lars. Some companies went beyond pre-
mium cutting and insurcd risks after the
loss had occurred. For example, the MGM
Grand Hotel, devastated by fire in 1980,
was able to buy insurance in 198) to cover
the damage. While suits over the fire drag-
ged out in court, insurers gambled on in-
vestment of premivm dollars. But the hotel
scttled instcad, and then had to suc the un-
derwriters, who resisted paying  settle-
ments.

The “brutal price war,” as it was charac-
terized in a repoit published by the National
“Association of Indcpendent Insurers, ended
on a sour pote when interest rates stasted
10 drop rapidly in the "80s. Claims came
due for collection and the insurance com-
panies found themselves with scverely di-
minished cash reserves,

In Scptember of 1984, people attending
the National Convention of the Independent
Insurance Agents of America webe warned

*“to brace themselves for sharp premium
hikes.” Suddeniy premiums shot up 100,
200, even 1.000 percent. Many policies
were cancelled in mid-term, and several
tines of liability coverage were no longer
available.

The industry searched for a culprit to
blame for what Thomas Kellogg. scenior
vice president of General Re, one of the
larger reinsurers, called “corrections neces-
sary for a return to anderwriting profit.”

The mantle of guilt was convenicntly
draped on a “permissive” court system and
“greedy™ trial lawyers. A litigation explo-
sion manifested by excessive awards in
frivolous suits—decided by sentimental
juries and presided over by iresponsible
judges—gave the industry pause to teli the
public that the nature of the system forced
them 1o increase rates and. in many cases,
withdraw from particular lines of coverage.

Clearly. the industry’s reluctance to
cover certain risks such as toxic waste
dumps, likely to generate increasing num-
bers of claims in coming years, were not
unfounded. But the demal of coverage to
day-carc centers. midwives and citics,
however, appearcd enwarranted.

It turned out that the mass canceilations
was in large part a publicity stunt. The In-
surance Service Organization. another in-
surance trade association, could find no jus-
tification for denying liability to day-care
centers, for cxample. Nevertheless, the

publicity scrved to portray a worsening
. crisis and thus forced lawmakers to re-
spond.

John 1. MacKowski, chairman of the
board of the Atlantic Companies, in a Bus-
iness Insurance article. expressed the hope
that the capacity shortage would never end,
or at least the perception that there is one

It would scem that this capacity shortage
waould end with the industry s recent perfor-
mance. After ail, the leap in preminms in
recent years has Ied to high profits cor
rently. It was acres and acres of diamorids
for owners of insurance and financial serv-
ices issucs as our favorites sparkfed in 1URS
as they scldom have before, if ever.” wrote
Thomas Meakin in £ he Netional Underwri
ter.

For the first quarter of 1986, “the re-
bound in profits is astonishing.” wroke the
National Underwriter, with company in-
come up as high as the 814 percent regis-
tered by St. Paul Insurance Company . f3e-
cause. of the insurance industry’s normal
profitability cycle. it is pulfing out ot ity
slump, although the 1t law changes that
were enacted have not yet had an effect.

While tort laws have not alfected the
insurance cycle, the cycle has attected tort
law. The insurance industry™s aggressive
tactics took most legistatures by sumprise.
In 1985 and carly 1980, the states of Wash-
ington. Utah, South Dakota and Wyoming
passed ton law restraints, with little or no

+ Railroads and transit authorities have been
squeezed by declining federa} support.com

h;ve

AUGHT N THE LIABILITY INSUR- *
“ rance squeeze, manyof the na-'

to what has become a gmwmg

regulatory permissiveness, hat isure only
member’ corpondonx wha*form it to pro-

+Railroad Association lnsurance. i1d.; o

lished in Bermuds, 75 petcent of which are -
"U:S: .owned. Some of the tirgest U.S’ in+

2 tions _railroads  and | mass’

- headq :
Canbbem counu-y for tax: ldvanugcs and

i}c!alms of more than $50 million. -

~.%The big problem for all of s is that §

‘miarketplace . lacks . reinsurance-fot the.

“higher excess lhahnmy[ lgyers,”

Boone, directar of risk management fot lhe
! yivenia

_pnce. R
r wefe tempted
il considcred the venturé risky and fraught

‘share Josses with other railroads,” observed . *

dustrial companies, such as-1BM. Ford and *
“SmithKline Beckman, have joined captives.. .

“will provide its members. with $50° million

of liability coverage on'any catamoplnwtm B
~and_Southern Pacific, the Soo Lines and

" Kansas. City ‘Southem, Conrail,

says Bill:

for’ CSX Transportation, the parent com-
pany of the Chessie system. Each believed
- that their own operation was far better run
:and safer than that of others. There was

ined wuh a tcmbly nnsable propcny and » also a debate over who was at greater risk.

freight carriers. that bauled explosives and
. tokic chemicals or commuter lines that had
‘trains filled with people. * i - v
‘Since fts founding by Uriion Pacific. Am-
trak,. CSX. Chicago and Northwestern,
Illinois
Central Gulf, Norfolk Southern, Santa Fe

SE!"I'A RAIL has voted to accept two new
members, Canadian Pacific and Chicago’s
METRA system. RAIL also voted to open
;board m:mbershlp to. transit authorities,
Wof ;whom have been con(cmplntlng
i¢'own captive.
_tSundxrﬂ risk managemc& stmegnes are
'pipymg ‘nseless for rail and transit systems

't )'42’:‘ in the. current insurance crunch. Within the

“next year and a balf it should be cicar
whether a captive insurance company is a
L

RAIL, is the Iatest of 1,200 captives estab- - with probléms, “Few companics wanted to - wotkable answer,

Allen Hornblum is chlzfgavmunem infor-

Gene Gibson, director of casualty'insurance 1 “mation officer for SEPTA.




1D LIKE To SEE THE DATA To PRoVE
THESE INCRERSES ARE JUSTIFIED

AQENT YOU GETTlN(‘I
A UTTLE B\T ?EQSONAL

study of the necessity or their conse-
quences., as d response to industry pressure.

As part of its public-relations campaign.
the insurance industry publicized awards
that it considered excessive, often using
numbers that had been reduced by further
court uction. It counted on public opinion
0 promete their fegishitive agenda for tort
reform. For a while. this PR campaign
overshadowed any legislative need for hard
facts.

Not unti! April of this year did a defini-
tive Mudy of the actual numbers of lawsuits

filed and the average size of awards become
available. And when the Nutional Center
for State Courts published its survey of the
court filings, its statistics conflicted so
sharply with general .l.\sumpliuns that they
went unrecognized.

The Ceater, funded in part hy state gov-
ernments, found no fawsuit explosion. The
total number of coun filings for personal
injury claims rose only slightly during the
past four years; from 1978 through 1984,
tort filings increased 9 percent, while the

Continued on page 22

Urban poor
‘redlined’ out

By Gregory D. Squires
& William Velez

HE INSURANCE CRISIS FACING

many cities, professionals and

busincsses with the cancella-

tion of their fiability insurance

has recently grabbed the head-
fincs. But for at least 20 years black resi-
dents in central cities have confronted a
similar crisis in availability and affordabil-
ity of homeowners insurance. That crisis
will only worsen as the current Imhlluy
crunch < s and comy;
lighten undcrwriling practices, exacerbat-
ing the redlining und concomitant disinvesi-
ment of urban neighborhoods. .

QOur recent study of Milwaukee is not
untypical. Voluntary market homeowners
policies sold by the iraditional, well-known
insurance companies are concentrated in
predominantly white and suburban neigh-
borhoods. The FAIR Pian also known as
the Wisconsin Insurance Plan, or WIP), a
publicly adminisicred but privately fi-
nanced “insurer of last resort” that provides
an inferior quality product for those unable
to obtain coverage through the voluntary
market, is for the black community.

From data on |8 of the state’s largest
instirers, we found that in 1985 the number
of homeowners policies in force for every
100 owner-occupied dwellings ranged from
seven in a ncarly all-black inner-city neigh-
barhood to 48 in a nearly atl-white suburban
conimunity. WIP was concentrated in vir-
twally all-black communities and often did
not even exist in white neighborhoods.

Does that pattern simply reflect greater
nsk i older, poorer. less stable parts of

town? Excluding age of housing, income
and residential turnover—factors that the
industry claims are associated with risk—
there was still a statistically significant re-
lationship between race and the absence of
voluntary market policies or presence of

WIP policies.

Even profitability cannot ¢xplain the pat-
tern. We found no relationship between in-
surer profitability and market penetration
of minority communities. That is, the com-
panies that redlined most did not make more
money. Clearly, racial discrimination is an
factor, in violation of state laws.

p g new legisl such as
state variants on the federal Community
Reinvesiment Act that would require insur-
ers 10 be sensitive 1o the insurance needs
of particular areas. states and cities could
develop aliernatives. Several cities are now
considering municipal insurance programs.
Funds that waditional insurers pay out as
dividends to stockholders would be rein-
vested into the community to finance pro-
grams to reduce losses, such as smoke
alarms, block-watch programs or better
building inspection and fire-fighting serv-
ices. Loss reserves couid be deposited in
focal financial institutions that are commit-
ted to neighborhood investment.

Private insurance cooperatives could be
established along the same principles. All
these institutions could emphasize employ-
ment of local residents, purchases from
local businesses and use of local offices to
become a vehicle for reinvestment. Al-
though greatly restricted in its operations
by the insurance fobby. the long-profitable
Wisconsin state life insurance fund has
proven what a publicly-owned insurance
plan can do. It offers a model that might
be followed to combat the long-term but
worsening problem of homeowner insur-
ance redlining.

Recid,

Gregory D. Squires and William Velez
teach sociology at the University of Wiscon-

By Stephanie Wildman

HEPICTUREMOST OF US HAVE OF
the law focuses on individuals
—individuals clashing in court,
individuals paying other indi-
viduals for harming them, indi-
viduals charged with violating a law.

That is particularly true regarding acci-
dents. even though, as California Justice

fested society,”

dependence of its members.™

Underlying modern personal injury law
are 19th-century principles that continue to
emphasize individual responsibility. using
notions such as fault and causation. But in
the 20th century. technology has magnified
the kind of harm victims may suffer, and
the use of insurance and other devices to
spread losses have implicitly collectivized
responsibility for accidents. Thus legal
principles and social reality have diverged.

In the 19th century a growing body of
negligence cases firmly established _the
principle that an injured person must prove
that somcone responsible for an accident
was ai fault in order to recover damages.
But “fault”™ is now so ingrained in our think-
ing it is hard to imagine theoretical altema-
tives. Yet the law could instead require
someone to prove that he or she was not at
fault or could require someone involved in
‘an accident 1o pay regardless of right or
wrong. These altematives penalize activity

when two individuals are involved.

When two contesting corporations or an
individual and a corporation are involved,
however, there may be preferable alterna-
tives. Alréady we have seen how workers’
compensation laws and doctrines of strict
liability concemning defective products have
reduced the emphasis on fault. But “fault™
remains central in personal injury law.

With regard to “causation.” there is also
a conflict of individual and collective re-
sponsibility. Ninetcenth-century legal writ-
ers tricd to maintain a doctrine of objective
causation 1o ensure that liability would not
be automatically assigned to a rich capitalist
defendant with “deep packets.™ according
to Harvard Law Schoal professor Morton

sin-Milwaukee.

Horwitz. He argues that the doctrine on

Mathew Tobriner said of today’s “risk-in- |
our cument crowded and !
computerized. sociely cnmpch the mler—:

broadly and seem particularly inappropriate .

|Individualized law fails in
our ‘risk-infested’ world

cuusation fimits legal hability and denies
the interdependence of people by focusing
on individual responsibility for injuries.
Somie courts have madificd the harshest ap-
plication of causation doctrine by looking,
for exanple, at a company’s market share
of a defective drug to assess the likelihood
that the company caused an injury.

While some legal doctrines of personal
injury law rest on notions of individualism,
others spread responsibility more broadly,
much as financial responsibility is collec-
tivized by insurance or losses are spread

" by tax and price policies. The hattle over

personal injury faw reform, Jike Proposition
51 in California, occurs in this gray area
of conflict between older legal doctrines of
individual responsibility and a sense of so-
cial bility for ¢ ion of ac-
cident victims.

Proposition 51, approved in a June 3 ref-
ererdum. eroded the notion of joint and
several liability. This doctrine, which had
early roots in common law, evolved from
cases where wrongdocers acted in concert
to harm the victim. Joint and scveral fiabil-
ity evolved from these cases to be applicd

"in instances where wrongdoers had not

acted in concert and might have been held
liable independently. Under this interpreta-
tion. independent actors could be joined in
one legal action for the sake of cfficiency;
onc hamn from multiple causes could be
settled in one lawsuit,

Thus a victim could bring one suit against
a wrongdoer who drove neglipently and
broke his or her leg and the doctor who
mended it negligently. If onc defendant was
insolvent, then the victim could still be
compensated in full by the other. Joint and
several liability shared responsibility and
thus  conflicted with much of the
philosophical basis of personal injury law.

If individual responsibility is stressed. vic-
tims may never recover cnough to pay for
their medical care or rehabilitation. In some
instances we already socially share responsi-

“hility for risks, such as sharing nuclcar power

risks through pricing and insurance. More
generally, we should acknowledge directly
that society will take care of accident victims
and not feave them victims of the faw as well
as their accident. n
Stephanie Wildman is a law professor at
the University of Sun Francisco.
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Continued from page 7
population increased 8 percent. The oft-
cited litigation explosion thus .nppear\ to
-have beew enappeiaed.

During the period 1981 84 wrote the
Center's Robert Roper, “the source of the
perception that there is a litigation explo-
sion may be based on a changing mix of
civil cases, increased complexity of cases
being tiled and widespread media reports
of cnormous awards in relatively few
cases.”

A study by the Rand Corporation, par-
tially funded by the insurance industry, also

concluded that “the per capita tilings h.:vc
renuained stable in the past several yeuars.

Some arcas do. in fact, expericnce high
concentrations of suits, specifically medi-
cal matpractice and products liability. But
these are arcas where public contidence is
low, in many cases deservedly so. In
Florida and Texas, some malpracticing
doclors continue to treat patients without
reprisals, Three percent of Florida's doctors
accounted for 48 pereent of the money paid.
to malpractice victims from 1975 through
1984; one Miami dermutologist settled 34
claims totaling $1.5 million. And in Texas
in 1988, out of 669 complaints filed against
doctors that year with the state medical
board, only 32 led to serious disciplinary
measures. .

Prodduct liability cases. in which numn-
ufacturers are sued for defective products,
often grab headlines. The infamous Ford
Pinto with its exploding gas tank, the Dal-
kon Shicld that caused 60,000 women to
miscarry, and asbestos manufacturing, pre-
dicted 1o cause 20,000 deaths annually until
the vear 2012, have eroded public conti-
dence in corporate concemn for health and
safety. The Rand Corporation found that
tous external sociat pressures.
product liability has the greatest influence
on product design decisions.™ Thus it ap-
pears that it is the constant threat of Fawsuits

1hat holds sanufacren accountable,

The absence of an actual fawsuit explo-
sion explains. why tort reform has not
measurably affected insurance rates. In the
state of Washington, for example, strict ton
laws were cnacted this past spring. only to
be followed by additional industry requests
fen vahe hilkes. Ome company' s representa-
tive informed the Washington insurance
commissioner that the 50 percent increase
requested would havé been 80 percent were
it not for the new ton changes.

fowa abolished joint and several liability
during 1Y83, but today the state Faces the
same problems of avatability found in
other states,

In Florida. the state legistature cnacted
most of the tort restrictions the insurance
industry demanded. but coupled them with
a rollback in promiems. Several of the
Tarpest carriers responded by withdrawing
their coverage from the nurket. Afthough
the tont legislation satistied them, they did
not lower insurance rates.

The predictability of losses that some tort

Originally, surance was i way to help
diffuse risk by spreading costamong a large
aumber of people. Implicitin this role was
a sense of responsibility toward society.
But now. in the age of complex technolog-
ical advamces--which can cause unex-
pcucd‘ advense consequences—spreading

them was not one fonmer inember ol the
Central Comnuttees they were shot im-
mediately after their wrest or only a litle
bit later. The only ones sl feft to the
leadership of the country and the party were
Molotov, Vorashilov and Kaganovich—
and Khrushehev found them much harder

risk is incréasingly complicated. Recent
disasters such as the Bhopal chemical ex-
plosion led to large numbers of injuries or
deaths. But if insurance companies retuse
10 underwrite, for example, chemical oper-
ations, who will assume the responsibility
for potential damage?

1S ditficult to imagine any resolution of
this guestion without government interven-
tion. Unfortunately. to date govemment in-
volvenent has focused more on protecting
the insurance industey than the public. I8
Rebecca Lightsey is a represemative of «
conilition of public-imerest groups in Texas
working on the inswrance and tort vsues.
Margarita Fournier works with her and is
a graduate student at the Lyndon B, Johnson
School of Public Affairs in Awstin, Texas.

alterations may bring to the i ¢ in-
dustry will likely have only a flecting im-
pact on the built-in cycle of the insurance
industry, which is targely tied to larper
economic trends. B will, however, have
long-term implications for society, Al-
though tort law changes may atfect how
wany people go to court, they do not ad-
dress the real issues, mainly those of pre-

venting injuries and fair compensation for
injurics incurred. On the contrary, restrict-

ing tort law will preciude victims of others”
negligence from obtaining adequate com-
pensation, leaving open the question of who
is responsible for their care.

Recent insurance industry reports indi-
cate that it is recovering fromits latest profit
slump, with or without tort reform. Al-
though the liability crisis has abated—at
lcast unti] the next profit slump—questions
remain about the role of the American tort
system. In-a less hysterical atmosphere,
fundamental questions about societal re-
sponsibility for injured persons need to be
adiressed.

Mao

Continued from page 13

began his cruel “purges™ 10 years betore
his’ death, whereas Stalin's “Great Terror”
started more than 15 years before he dicd.
Therefore many of the Chinese party work-
ers incarcerated and imprisoned during the
years of the "Cultural Revolution™ were not
only rchabilitated but returned to responsi-
hle posty in the "TOs.

I don’t mean to dowaplay the contribu-
tion of Deng Xinoping in the renewal of
the Chinese cconomy. socicty and party.
Deng clearly achieved better results in over-
coming the Chinese “cult of personality”
than Khrushchev was able to achieve with
the 20th Party Congress and after it. But
whe could Khrushchev rely on? The doors
of the prisons and camps were open, but
most of the people rctuming home were
broken physically, if not in spirit. Among

to remove from power than the Chinese
Gang of Four was for Deng Xiaoping.
History is not a realization of something
predestined on high. Itis held in the hands
of human beings. The sesponsibility of
“those who lead great powers is especially
heavy. China has sot achieved the level of
economic and  cultural development it
might have attained without the “Great

Leap Forward™ and the “Culral Revolu- .

tion,” which blocked the development of
China and pushed it bick into its past. But
alter Mao's death, China achicved much
more than it would have been possible to
predict 10 years ago. Changes in the USSR
und the People’s Republic ot Chinaare aid-
ing improvement of relations  between
them.

I's possible 1o say with certainty that
the memorial to Chairman Mao in Tianan-
men Square in Peking will be st as endar-
ing as the mausolcum to V.1 Leminin Mos-
cow’s Red Syuare. 1t would be i mistake
1o enshrine the pist or 10 Geare new myths
around the name of Mae. but it would alo
be a mistake for us to talk only about the
shortcomings and crimes of this person

| hope that the new Soviet leaders can
meet with the new Chinese Teaders more
than once before this centery is over, both
in Moscow and Peking. ‘The Chinese lead-
ers will truly consider it an honor (o visit
the Lenin mausolcum. But likewise a visit
to the memoriad 1o Chairman Mao Tse-tung
should not be seen as a humiliating proce-
dure to the Soviet teaders.

Roy Medvedev. author of Let History Judge
and On Socialist Demacracy among other
works, iy the leading public democrance
socialist dissident living in the  Soviet
Union.

Translated by
Anne Schmin,

Alexander Amerisov and

Banned inSouth Africa. .

. available in the U.S.

The Anti-Apartheid Campalgn
YouCan DanceTo

Critics hailed “Sun City" as a
power{ul musical statement against
apartheid. The ali-star collaboration fea-
tures 54 artists, including Little Steven,
Bruce Springsteen, Jimmy CIiff, Miles
Davis, Bob Dylan and Run-DMC. To-
gether they created a song, an album, a
mwsic video, a book and now a Hl-minute
video cassette.

Now, you can obtain afl of !hesc
items to inform yourself and others about
the struggle for freedom in South Africa.
The non-profit Africa Fund, the agency
that is distributing the monies raised by
*Sun City,” offers the records, book and
video at a substantial educational dis-
count; 20% off. There's even a teacher's
guide to help stimulate discussions in
classrooms and cormnunities. It's an ideal
way to turn people on
to learning more and
acting against
apartheid.
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AUTOMOBILE BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANGE

Summary

The following table summarizes the expected impact of the new Florida law
on automobile bodily injury claims costs (including Allocated Loss
Adjustment Expenses). The impacts shown were developed from data gathered
via a special claim study conducted by the AEtna. The claim study and the
analysis are detailed in the succeeding sections of this memorandum.

Impact of Tort Law Changes

Automobile
Tort Law Change Bodily Injury
Collateral Source Offset 0
Joint & Several 0
Limitation of Noneconomic
' Damages to $450,000 0
Punitive Damages 0
Future Economic Damages over
$250,000 Paid at Present
Value 0

The analysis ao shown is based solely on AEtna data and, therefore, is
applicable only to AEtna's book of business.

Claim Study

The attached special claim analysis form, designed to gather data on the
impact of the tort reforms, was completed by experienced Branch Office
claim personnel. Claims eligible for analysis were selected according to
the following criteria:

1. Commercial Casualty automobile bodily injury claims (excluding
National Accounts business) for policy years 1981 through 1985
a. reported prior to January 1, 1986
b. open as of May, 1986
¢. closed during the last six months

2. All claims in category (1) with indey
over $25,000 were analyzed (total o

payments or reserves
aims).

3. Twenty closed claims with indemnit P”"less that $25,000 were

randomly selected.

The completed forms were reviewed for internal consistency prior to coding
and analysis.



Commercial insurance Division
151 Farmington Avenue

Hartford. CT 06156

(203) 273-0123

August 8, 1986

Honorable Bill Gunter
INSURANCE COMMISSIONER
Florida Department of Insurance

" Tallahassee, FL 32301

ATTN: Mr. Charlie Gray, Chief
Bureau of Policy and Contract Review

Dear Mr. Gray:

RATE REVISION
CONTRACTORS LIABILITY POLICY PROGRAM
E AETNA CASUALTY AND SURETY COMPANY
THE STANDARD FIRE INSURANCE COMPANY
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONN

ICUT -

In accordance with your Insurance Laws, ourCompanies file a revised
liability rate level which results in an gVerall selected premium increase
of 17.2% with an annual premium effect 4f $622,250. ¢

Our Companies' decision to revise pdtes results only after a thorough and
comprehensive analysis. We evalydted our experience, market conditioms,
tort reform, and other relevant/factors as they affect the establishment of
adequate rate levels. The endlosed exhibits prepared by actuarial unit are
submitted in sypport of our/rate filing decision, and demonstrate that the
resultant rates| are neithgt excessive, inadequate, nor unfairly
discriminatory.

We propose to mgnt this £iling with respect to all policies written on
or after Janua 1987. So as to not delay the filing of our rate level
decision, revised’rate pages will be forwarded under separate cover when
available.

A stamped, self-addressed envelope is enclosed for your convenience in
responding.

Sincerely,

iy,

Thomas L. Rudd, Superintendent
Insurance Department Affairs - Commercial Lines

The /&tna Casualty and Surety Company )
One ot me £TNA LIFE & CASUALTY compames CAT



BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANGE

Summary

The following table summarizes the expected impact of the new Florida law
on bodily injury claims costs (including Allocated Loss Adjustment
Expenses). The impacts shown were developed from data gathered via a -
special claim study conducted by the AEtna. The claim study and the
analysis are detailed in the succeeding sections of this memorandum.

Impact of Tort Law Changes

Impact of Tort Law Changes

Line of Business

. : Products All Other
Tort Law Change Bodily Injury General Liability

Collateral Source Offset 0 (0.4%2)
Joint & Several 0 0
Limitation of Noneconomic

Damages to $450,000 0 0
Punitive Damages 0 0
Future Economic Damages over

$250,000 Tald at Present

Value 0 0

All Other General Liability includes the bodily injury liability portion of
package policies, SMP Section II, and monoline General Liability policies.
The analysis as shown is based solely on AEtna data and, therefore, is
applicable only to AEtna's book of business.

Claim Study

The attached special claim analysis form, designed to gather data on the
impact of the tort reforms, was completed by experienced Branch Office
claim personnel. Claims eligible for analysis were selected according to
the following criteria:

1. Commercisl Casualty claims (excluding National Accounts business)
for policy years 1981 through 1985
a. reported prior to January 1, 1986
b. open as of May, 1986
¢. closed during the last six months

2. All claims in category (1) with indemnity payments or reserves
over $25,000 were analyzed (total of 55 claims).



3. TFifty closed claims with indemnity of less that $25, 000 vere
randomly selected.

The completed forms were reviewed for internal consistency prior to coding
and analysis.

Collateral Source Analysis

Exhibits I and 11 detail the analysis of the revision in the collateral
source rules. Exhibit I is for claims over $25,000 indemnity. Exhibit Il
is for claims under $25,000 indezmity,

Exhibit I shows that since the right of subrogation exists for many
collateral sources available to the plaintiff, the economic losses incurred
are not expected to be substantially reduced due to the law change.
Furthermore, current AEtna claim settlement practices recognize, in part,
the existence of collateral sources as part of the negotiating process used
in arriving at a mutually satisfactory damage value with the plaintiff.

Exhibit II shows that for claims under $25,000, no additional savings are
expected due to the change in Florida law.

-sint and SeveralvAnalysis

Exhibit 111 details the analysis of joint and several additional payments
pade by AEtna. Total joint and several payments wvere 4.5 of indemnity
payments over $25,000. A review of each claim generating additional,
payments due to joint and several liability indicated no reduction in those
payment due to the interaction of economic damages sustained by the
plaintiff, the percentage of liability assigned to AEtna's insured, and the
policy limits purchased.

Analysis of Limitation of Noneconomic Damages to $450,000

Nine claims had the potential for coming under the new limitation for
nonecononic losses. The nine cases were identified on the basis of full
liability value——not our insured's share of the liability. Data in the
above format allowed for a review of whether total claim value could be
reduced and wvhether such a reduction would impact on AEtna's incurred claim
cost.

The review of the actual data submitted on these cases indicated no
reduction of cost. This result is due to the impact of degree of
disability on future losses, the impact of policy limits, and the actual
sattlement reached with the plaintiff; all seemed to reduce the expected
" noneconomic component of damages to less than $450,000.

Analypis of Punitive Damages

Only two cases were found vhere punitive damages had an impact on the claim
settlement value. The total impact vas estimated at less than $15,000 or
less than 0.12 of total indemnity payments. Consequently, it appears that
there will be no impact on AEtna's claim values due to changes in the
allocation of the punitive damages awvarded. i



Analysis of Installment Payment of Future Economic Damages Over $250,000 -

Ten claims had the potential for coming under this section of the law. The
reviev of individual cases indicated no net savings to AEtna for the
following reasons:

1. interaction of policy limits, past economic losses, and future
economic losses

2, settlement value of the case

3. apparent implicit recognition of the periodic nature of future
damages

Overall Summary

The expected net reduction in claim costs is based on an analysis of AEtna
claims. As such, the analysis is applicable only to AEtna's book of
business. ) '

Due to the level of detail of the historical claim data, informed claim
judgement was required in some instances to ascertain some of the detail
required for the analysis. The judgement, if any, was exercised by
experienced claim adjustors and is implicit in the analysis.

g

The analysis shown represents the best estimate of future cost reductions
if the law as currently structured remains in effect. However, the sunset
provision of the law takes effect in four years. Furthermore, the lavw
applies only to cases filed under the law, and the Florida statute of
limitations is four years. Consequently, it is possible that any plaintiff
who might be severely impacted by the provisions of the law would delay
filing until after the law expires. If this situation arises, then the
expected reductions will be lower than those indicated in this memorandum.



EXHIBIT 1

FLORIDA o

COLLATERAL SOURCES - CLAIMS OVER $25,000

Products All Other
Economic Paid $ 206,000 $ 1,854,000
Future Econouic 466,000 2,567,000
General 624,000 11,960,000
Total Indemnity , \ 1,296,000 16,380,000
Claims with Collateral Sources 628,000 4,187,000
Claims with Collateral Sources
and with Liens 255,000 1,987,000
Claims with Collateral Sources .
and without Liens , 378,000 2,200,000
7 ~f Claims with Collateral Sources
Available 28.82 13.42
Estimated Reimbursement Rate 502 502
Economic as ¥ of Total Indicated 51.92 27.0%
X of Indicated which could be .
Reduced 7.5% 1.82
Claims with Collateral Sources
without Liens - subject to:
Statutury Liens 378,000 1,132,000
Contractual Liens 0 100,000
Not Subject to Liens 0 949,000
Z Not Subject to Liens . ' 02 43,12
Claims with Collateral Sources not °
Subject to Liens where Collateral
Sources had an Impact on Settlement N/A 556,000
Estimated Impact N/A 28,000
Estimated Impact - I of Total Award N/A 5%
Net Reduction to Collateral Source
" Savings Due to Right of Subrogation 7.5% 1.02*
Previously Recognized Collateral o
Sources N/A 0.22
Net Impact of Collateral Source
Changes ' 0 0.82

*(1.0 - .431) x 1.82



EXHIBIT 1
-(cont.)

Net Impact of Collateral Source Offset on Claims Over $25,000 Adjusted to
Total Loss Costs, including Allocated Loss Adjustment Expense

$25,000 and over Claims Dollars as a 7 of
Total Claims Dollars (est.) 752

Estimated Allocated Expense as I Total Loss x ALAE ) 332

Net Impact of Total Loss and ALAE:



EXHIBIT II

FLORIDA :

COLLATERAL SOURCES - CLAIMS UNDER $25,000
WITH COLLATERAL SOURCES

- Products All Other

Total Indemnity Paid - Claims

vith Collateral Sources $ 36,500 $149,215
Indemnity Paid on Claims

with Liens 5,000 16,300
Indemnity Paid on Clainms

without Liens but with

Right of Subrogation :

Statutory 13,500 33,750
Contractual o 67,200

Indemnity Paid on Claims not

Subject to Subrogation where

Collateral Sources Influenced

Settlement 7 ' ~ 18,000 29,965
Net Indemnity Payments where

Some Offset Could be Made 0 2,000
Total Indemnity for Claims Less

Than $25,000 170,648 816,506
Z of Total Indemnity Available for .

Additional Offset 0 0.22

Estimated Additional Offset for Claims
Under $25,000 Adjusted to Total Loss
Costs Including Allocated Loss
Adjustment Expense (cf Exhibit I)
(0.22 x .25 x'(l - .33)) = » 0 0.0Z



Total Indemnity Payments

Additional Payments Due
to Joint & Several

Reduction in Potential
Savings Due to File
Review

Net Savings

FLORIDA

JOINT & SEVERAL PAYMENTS
CLAIMS OVER $25,000

Products

$1,296,000

232,000

232,000 *
0

EXHIBIT III

All Other

$16,380,000 .

568,000

568,000 #=
0

*]1 Claim - death case - expected economic losses high enough to cover
additional payment

*%2 Claims = 1 death case - estimated settlement value may be close to
economic value; therefore, additional payment of $193,000
would still be required (policy limits paid out at that time)

1 permanent total case - estimated settlements probably will
cover custodial care (i.e., economic loss); therefore, no
savings due to law change.



. CLAIM REVIEW DATA ELEMENTS

CLAIMMNTS
: | 1 z

d

Claim Numbers . e _— -
Policy Number: ___ _— —_
FPolicy Limit ()2 e e ————
Claimant Name: ___
Folicyholder Name:s ___ -
State of Accident:
Date of Accident (mn/dd/yy): __
Date Reported (mm/dd/yy):
Date Closed (mm/dd/yy): - -
RESERVE
Incurred Indemnity (&) __ - . . -
Incurred Expense (%) -— _— -
FOLICY COVERAGE ISSUESE - yes L2 r 1 L3
no [ 3] L 1 L
Impuct on settlenent - major [ 3 L1 [ S
minimal C 13 [ I R
CLAIMANT INFORMATION ¢
Date of Eirth -- (mam/dd/yy) "
Injured in Course of Employment? yese [ 1 C 3 °C 1
rno €T 1 r 3 £
Did Claimaent retlurn to work? yew [ 1 L 1 [ 3
: . ne L 1 L 3 L 3
male’/faeniales - -’
married:; yes [ ] £ 1 €3
nao L1 £ 3 £ 3
INJURY INFORMATION (DISABILITY)
1. None 3 L3 L3
2. Temporary Total L1 [ | £ 1
3. Temnporary FPartial € 1] L 1 €1
4., Fermenent Fartial [ 3 L] F
S. FPermanen:t Total €2 L [
&. Death [ | £t 1 L
COLLATERAL SOURCES
Available: yes [ 3 £ 1 r
no [ 1 € 1 3
Typw of Source:
Medicare [ (| L
Social Security U 2 L1 L2
Group Health L 3 L3 r 2
Elus Cruse/Blue Shield [ 3 L1 L 32
Worter s Compensation [ 1 | 22
Nu Fault € 1] C 3 L3
Wuge Continuation € 1 r 3 L1
Oither € 3 £ 2 t 3

Amowints Folid (f)




CLATIMANTS

, 1 2 z |
w ,
Lieng yes [ 3 L 1 L 1 wﬁ
no € 1 £ L1 i
sta’uwtory [ 1 [ 1 o |
contr actual € 3 G €3 ﬁ
Did preseqce of collateral sources . 3
influence settlemant value? yes [ ] C 1 £
no [ 1 [ L1 :
lmpact on settlement: major [ 1 G G | %
minimal € 3 £ 1 L3
DEFENDANT INFORMATION DEFENDANTE
1 2 o
Multiple Defendants: yes [ 1] €1 L %
na [ 1 £ 3 L 2
% Liability asswssed to Plaintiff: - _—
% Liability ausessud to each defendent: ___
Wer e any defendants unable to pay? yes [ ] | G| L 3
no € 1 | S| . L3
1+ ves — Z of Liebility: .
SUIT INFORIMATION ‘ . CLATMAINTS
- 1 o =
w - . -’
s
Wea a suil F:led? yes L 3 L1 r 1
no €1 L1 [ 4
. , a
1f yes, disposition of sdit: ' a
1. Settled priors to trial [ 1 C 1 £ 1
2. Settled during trial €3 £ 3 £ 1
X. Plaintiff verdict [ | G- L1 ﬁ
4, Deafense verdict L 1 t J € 2
G. Fppeal £ 3 L 3 r 3 o
&. Other C | £ 3 é
Amount (¥): ——
DAMAGES %
1. Specials u
a. Medical (%) i
Present: - -
Fuluwees
b. Loss Income (%) §
Present - — - .
Futur e

t. Other %)
- Present: e e e L

Future: _ \y%




2. GBerner 2l Damages
a.Pain and Sucforing (#)

b. Fermanency/Disfigurement $) . 4

CLAIMANTE
1 2 3

3. Punitive(Exuvaplary? Demages

d. Alleyed - yes I | | S L1

no L1 L 1 L

b. Granted - yes L3 [ | L 3

no L 3 1 [

c. Influence on settlement - yes [ 1 L 1 [ |

nao L 1 L3 r 1

major [ 1 L3 [ |

minaor C 3J £ 2 £ 1

4., Prejudgnenc Interest - yes | G L3
no [ i C 1 L 1

I¥ yes, what was the amount?

ESTIMATED DAMAGE VALUE(Full Liability):

ESTIMATED SETTLEMENT YALLE:

Joint and Sewvoral Additional Fayments:
ves [
no C 13 £ 1 r 2

i over, ohaet waz the amount®?

Aud
~
[
~
[ )




St. Paul Fire and Marine Insurance Company
St. Paul Mercury Insurance Company
Medical Professional .Liability
State of Florida

ADDENOUM

In 1986, Florida passed a number of changes to the tort system. We have
reviewed the tort changes and their potential effect on our medical professional
liability experience. Our review is based on a study of over 300 Florida
closed claims. The total effect of the bill based on this evaluation was

very small.

Evaluation;

Of the 313 closed claims that were studied, only four claims would have been
effected by the law for a total effect of about 1% savings. (Exhibit A)
Furthermore, all of these savings would have been eliminated if the courts had
assigned only 10% more of the blame on our insureds than our claim department
had estimated. It’s highly likely that there would have been no sav1ngs on
these claims had the bill been in effect. (Exhibit B) :

Our study covered all of our Florida physicians, surgeons and hospita] claims
that closed in 1983 and 1984. Economic loss was determined based on the ,
plaintiff’s medical loss, weekly wage, and time lost from work. These losses .
were reduced for the time value of money.

We added the noneconomic loss cap to the total economic losses. The cap is
$450,000 times the portion of negligence assigned to our insured. We compared
this maximum award under the new ]aw to the amount that the St. Paul actually
paid on behalf of our insured.

The conclusion of the study is that the noneconomic cap of $450,000, joint and
several liability on the noneconomic damages, and mandatory structured settle-
ments on losses above $250,000 will produce little or no savings to the tort
system as it pertains to medical malpractice.

Comments on other provisions f the bill:
a. ollateral sour 0

The medical malpractice provisions prior to this act provided for
subrogation against collateral providers. The effect of this subrogation
would be similar to the effect of the collateral source rule. Therefore, -
the net effect of eliminating the subrogation and allowing collateral
sources is negligible.

b. Jtemizatjon of Damages

Damages were itemized in our evaluation of this tort reform and no savings
were shown. They are probably already implicitly itemized by either
juries or our claim department when settling claims. We expect no savings
from this provision.



St. Paul Fire and Marine Insurance Company
St. Paul Mercury Insurance Company
Medical Professional Liability
State of Florida

ADDENDUM
(Continued)

C. Frivolol it P

This provision can either work for or against us depending on who wins the
case. No savings are expected from it.

d. Additur/Remittit

This provision can also work for or against us. No savings are expected.

e. Punitive Dama

The legislation reduces the monetary incentive for punitive damage cases,
but not total award amounts. Since these cases often have a retaliatory
incentive, no savings are expected.

f. Tliming of Effects

The tort changes made in Florida apply to losses occurring on or after
July 1, 1986. On a claims-made policy, they will effect only the portion
of our expected losses with accident date after July 1, 1986. This will "
impact the equivalent of our first year losses. :

g. Conclusion

The tort law changes effective July 1, 1986 in Florida will, hopefully,
have a positive impact on loss costs for occurrences after that date.
However, to forecast the effect is highly speculative. Our evaluation of
prior losses showed little or no savings under key provisions of the law
and our analysis of other provisions show no expected savings. Our best
estimate is no effect from the tort changes.

It can be hoped that the adoption of these tort changes will have an intangible
effect on society, and further work to mitigate future loss trends. However,
the trends in medical malpractice have been very high. The effect of the
reform needs to be very strong to stem such trends.



Medical Professional Liability
State of Florida

Exhioit A

FLORIDA STATE TORT REFORM EVALUATION

EFFECT OF NONECONOMIC DAMAGES CAP, APPORTIONMENT OF LIABILITY, AND
MANDATORY STRUCTURED SETTLEMENTS

FLORIDA PHYSICIANS'

LOSS
SEVERITY

EMOTIONAL
TEMPORARY
PERMANENT PARTIAL
PERMANENT TOTAL
DEATH

TOTAL

AND SURGEONS® DATA

1964 PROJECTED
INCURRED PERCENTAGE
LOSS & LAE SAVINGS
$759,962 e.oz
35,867,384 9.02
$12,424,121 0.0x
$8, 347,000 0.0%
$3,337,688 4.5%
836,736,155 1.1%

COUNTRYWIOE PHYSICIANS' AND SURGEONS® DATA

L0SS
SEVERITY
EMOTIONAL
TEMPORARY

PERMANENT PARTIAL

PERMANENT TOTAL
OEATH

“TOTAL

St.

1985 PROJECTED
INCURRED " PERCENTAGE
LOSS B LAE SAVINGS
$8,217,941 - .0x
81,499,529 0.0x
$110,004,377 0.0x
$80,695,313 0.0x .
339,481,842 4.5%
379,893,002 1.2x

Paul Fire and Marine Insurance Company

St. Paul Mercury Insurance Company

-PROJECTED

LOSS
0OOLLAR
SAVINGS

80
80
30
80
$420,196

420,196

PROJECTED
LOSS
DOLLAR
SAVINGS

L)
t U
0
L 1)
84,476,683

84 476,683



Medlical Protesslonal Liablility
State of Florida

Exhibat B
FLURIUA CLOSED CLAINM STUDY

CLAINMS PRODUCING SAVINGS UNDER JULY 1,1986 LEGISLATION

ECONOMIC INSURED INDEMNITY NONECONOMIC PROJECTED

1 055 SEVERITY LOSS NEGLIGENCE  PAYMENT caAP SAVINGS
TEMPORARY $0 ox 866 $0 $66
(EMPORARY 30 oz $194 0 $194
DEATH 810,000 k } 3 838,975 811,250 $17,725
DEATH 85,000 252 $350,000 3112,50Q0 $232,500

CLAIMS PRODUCING SAVINGS UNDER JULY 1,1986 LEGISLATION
HSSUMING 10X GRLATER LTABILITY ASSIGNED TO INSURED

ECONOMIC INSURED INDEMNITY NONECONOMIC PROJECTED
LOSS SEVERITY LOSS NEGLIGENCE PAYMENT cAp SAVINGS
TEMPORARY s0 10% $66 345,000 . 80
TEMPORARY (1) 102 s194 $45 ,000 30
DEATH 810,000 132 838,375 856,250 , 7.
DEATH 25,000 asx 8350, 000 *

$450,000» 30

» INSURED LIABILITY EXCEEDS CLAIMANT LIABILITY

St. Paul Fire and Marine Insurance COnhany
St. Paul Mercury Insurance Company



EXH
Embargo until 11 AM, Tuesday, IBIT
December 9, 1986 DAT

: For information contact: HB
NATIONAL INSURANCE Bob Hunter - (385) 239-4200

CONSUMER ORGANIZATION Jay Angoff - (783) 549-8050 ?
Tort Reform Will Not Reduce Insurance Rates, ‘?’
' ~ Say 100+ Florida Insurers

More than 180 insurance companies have told the Florida Insurance
Department that the state's recently enacted “tort reform" law will

reduce general liability insurance premiums by an average of just over

13, according to newly-released documents filed with and analyzed by

the Florida Insurance Department.

At the annual meeting of the National Association of Insurance
Commissioners in Orlando, Florida, National Insurance Consumer %

Organization President J. Robert Hunter released a summary ofs277

filings by 104 insurers licensed in Florida which calculate the effect
of the 1986 Flofida tort reform law. 175 of the filings, or 63%, show
no savings from tort reform, while none show a savings of more than
19%. The average redﬁction for ;11 property/casualty lines was 1.2%;
for general liability - which includes déy-care, municipal and
products liability -- the average reduction was 1.3%. In contrast,

Florida general liability insurers increased premiums by an estimated

120% in 1985 and 1986.

Hunter also released documents prepared by State Farm Fire and

Casualty Co., Great American West, Inc., and the Insurance Services

Office -- the insurance industry group that issues "advisory" rates --

demonstrating that tort reform in general would have little or no
effect on rates. State Farm, for example, told the Kansas Insurance

Department that restricting joint and several liability and limiting

punitive damages would have no impact, while capping damages for pain

121 N. Payne Street : \?
Alexandria, Virginia 22314
(703) 549-8050



and suffering would reduce rates by no more than l%. Great American
West, on tﬁé other hand, told the Washington Insurance Department that
tort reform could well raise rates. e

The Insurance Services Office said its'advisory rates
would not reflect any reduction due to tort reform, and emphasized to
its member companies that “any beneficial effects of tort reform cannot
be quantified with any degree of accuracy” (emphasis ISO's). On the
other hand, when in 1975 New York enacted tort reform that would expand
liability and thus ta;ée insurance costs, ISO immediately raised its
advisory rates by 5% and provided éomplete actuarial justification for
the increase, according to another document released by Hunter.

"It is ironic that ISO can tell us how much rates should rise when
tort law expands, but can't tell us hdw much rates should fall when
tort law is limited," Hunter said.

On the basis of the State farm, Great American West, Florida 4
Insurance Department and ISO décuments, as well as previously released ~
rate filings by Aetna and St. Paul, Hunter asked the President.of the
NAIC to take emergency action to ensure .that insurance commissioners in
states enacting tort reform roll back all rate increases that héve
taken effect since the reforms were enacted. “While reasonable minds
may differ on whether it is good public policy to reduce insurance
rates by limiting compensation to seriously injured people, it is
sureiy not good policy to limit compen#atién to injury victims and get _
nothing in return;" Hunter said. |

The National Insurance Consumer Orgéqization is an independent,
non-profit, non-partisan consumer organization which monitors the

insurance industry. It was founded by Hunter, an actuary and a former

Federal Insurance Administrator, in 1984.

Quf

- 30 -



S : EXHIBIT_ Y

#

: DATE _
o HB___ 420
INTEREST RATES AND BOND YIELDS

Short-term interest rates came down somewhat in January and early February from their December peaks, but longer-
term bond yields registered smaller declines.

PERCENT PER ANNUM .
16 16

e |
e |
o

4 ...hu.~:§.........-... S
bt}

124 -DISCOUNT 12
RATE
10 Jho 4
CORPORATE Aas BONDS
(MOODY's)
R \ -
NPT H,
N 's...«"f ¢ i
'y Foss "'
) L
4 s oo deraaadvgree ) eaeaadegatedanoagtenroslaagontesogalonaoelaroeafosanalosonndrnrsadytsaNag e
: 1974 1975 1976 1977 1978 1979 1980 1981 ;
i SOURCE: SPE TABLE SELOW | o
[Percent per annum)
U.S. Treasury security yields |High-grade Prime com-| Discount Prime New-
— municipal Coxx):;ate mercial rate rate home
Period 3-month | Constant maturities bonds paper, (N.Y. charged | mortgage
1 bonds H
3-year | 10-year |& Poor's)?|M9°%Y5}| months¢| Bank)® | banks$ | (FHLBB)¢
1975 et 5. 838 7.49 7.99 6. 89 8 83 6. 33 6. 25 7. 86 9, 01
1976 o i o 4. 989 6. 77 7.61 6. 49 8 43 5. 35 5. 50 6. 84 8. 99
1977 e 5. 265 6. 69 7.42 5.56 8 02 5. 60 5 46 6. 83 9. 01
X 1978 e e 7.221 8 29 8. 41 590 873 7.99 7. 46 9. 06 9. 54
1979 . 10. 041 9. 71 9. 44 6. 39 9. 63 410. 91 10. 28 12. 67 10. 77
1980 ... 11. 506 11. 55 11. 46 8 51 11. 94 12.29 1. 77 15. 27 12. 65
1980: Jan . ______ 12. 036 10. 88 10. 80 7.21 1L 09 12. 66 12-12 | 15¥%-15% 1L 87
Feb_o______ 12, 814 12. 84 12 41 8 04 12, 38 13. 60 12-13 | 1514-16% 11.93
Maro..._._ 15. 526 14. 05 12.75 9.09 12. 96 16. 50 13-13 | 16%-19 12, 62
Apr.o._._.. 14. 003 12. 02 11. 47 8 40 12. 04 14 93 13-13 | 19%-19% 13. 03
L A, 9. 150 9. 44 10. 18 7.37 10. 99 9. 29 13-12 | *18%—14 13. 68
June___.._. 6. 995 8.91 9. 78 7. 60 10, 58 803 12-11 14-12 12. 66
July__.___. 8 126 9. 27 10. 25 8. 08 11 07 8 29 11-10 12-11 12. 48
Aug.__._.. 9. 259 10. 63 11 10 8 62 11, 64 9. 61 10-10 11-11% 12. 25
Sept_.____ 10. 321 11. 57 1L 51 8.95 12, 02 11. 04 10-11 | 11%-13 12. 35
Octuouee... 11. 580 12.01 1. 756 9.11 12, 31 12, 32 11-11 | 13%-14% 12, 61
Nov....... 13. 888 13. 31 12, 68 9. 55 12. 97 14. 73 11-12 | 14%-17% 13. 04
Dec.cuuo-. 15. 661 13. 65 12, 84 10. 09 13. 21 16. 49 12-13 | 17%-21% 13. 28
1981: Jan_._..._.. 14. 724 13. 01 12. §7 9. 65 12, 81 15.10 13-13 | 21%-20 13. 28
Week ended: |- Y
1981: Jan 10.._._ 13. 601 12. 72 12. 31 9. 57 12. 59 14 66 13-13 | 20%-20 |Leumca-eao
17.....] 15318 12. 91 12, 53 9. 47 12.76 15. 35 13-13 20-20 | memmee
24 . 15. 595 13. 32 12. 72 9. 66 12. 91 15. 40 13-13 20-20 ¢} cacammaam
3l..... 15. 199 13.13 12, 74 9. 89 12. 98 15, 02 13-13 20-20 ) eeeeae
Feb 7.___.] 14. 657 13. 41 12, 95 9. 85 13. 07 14. 90 13-13 20-19% joccoaaaaas
Feb 14_____ 15,397 |l emce el e et 13- 19%~  lomeeee

1 Rate on new issues within od; bank-discount bosis.

1 Yields on the more actively traded {ssues adjusted to constant maturities

¢« "y the Treasu! Dermnent.
" {Weekly d-t?m edneads;

¢ Effective rats (In the primary market) on conventional morigages, reflecting
assumed,

fees and charges as well as contract rate and
st end of 13"7&::. Rates beginning January 1973 not strictly comparable with

on the average, re

yment

prior rates.

*Range of 1834-19.

Bources; Department of the Treasury,
Reserve 8ystem, Federal Home Losu Ban!
and Standard & Poor's Corporation.

y figures.
Beginning November 1, 1970, data are for 6 months paper.
- 4 Average effecti ve rate for year; opening and closing rats for month aad wuk_
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Board of Governors of the Federal
k Board, Moody’s Investors Service,




INTEREST RATES AND BOND YIELDS
Interest rates fell again in June.
PERCENT PER ANNUM . PERCENT PER ANNUM
% — R 16
H B
g
(AR [} [2
y l’ \ ‘L‘ ‘\,’ \l
“ y l" Jf 7]
\
\ CORPORATE Ase BONDS
4 A MoooYS) ,"\\\
] ' N oL 7N
L4
" ‘ N N A ,,
7] \ T~ \
[} 1
B } Teasuar '
wmis
’
0 4 ! \\ JA) 0
‘e /N
P
§ [Pl 7 =i Dsoo/w A [}
RATE
FEDERAL ‘
RESERVE -
SANK OF
. ¥t NEW YORK .
~
p~f
4Lv3LulnLu; aaslaag Jasataasaatacsasteansadeaaaadoneaalbstonglosaaedaansateaanedanasatigy ulu.llln[‘ﬁl
r? iz wr 1980 wh 1962 L) a4 1908
SOUICE, $8¢ TAlLE alO~ COWICAL OF SCOMOMK ADVINSS :v
(Percest per aanum)
US. Treasury security yields .
woicped | Corporss | FEB | Discoust race New-bome
Period Coastant matarities * bonds Asa bonds @AY FR eht.d by <
S-month bills ! Gandard & | Qloody'n* | o PP, Bank) ¢ beaks ¢ .
$-yoar 10-year Poor's) *
10.041 9.12 9.44 6.39 9.63 10.91 10.28 12.67 10.78
11.508 11.55 1146 8.51 11.94 12.29 1L.77 15.27 12.68
14,029 14.44 18.91 11.28 14.17 14.76 1341 18.87 14.70
10.688 12.92 13.00 1157 13.79 11.89 11.02 1488 15.14
8.68 10.45 11.10 9.47 12.04 8.89 8.50 10.79 12.57
9.58 11.89 1244 | 10.15 12.71 10.18 8.80 12.04 12.38
Open-close | Opencloss | ,
9.90 12.75 18.41 10.55 13.28 10.87 9.00-9.00 | 12.00-12.50 12.18
9.94 18.18 13.56 10.71 13.55 11.23 9.00-9.00 | 12.50-18.00 12.10
| 10.18 13.08 13.36 10.50 18.44 11.34 9.00-9.00 | 13.00-18.00 12.50
Aug.eoeennnnd 10.49 12.50 12.72 10.08 12.87 11.16 9.00-9.00 | 18.00-13.00 12.48
Sept......... e 10.41 12.34 12.52 10.17 12.66 10.94 9.00-9.00 | 13.00-12.75 12.53
9.97 11.85 12.16 10.34 12.63 10.16 9.00-9.00 | 12.75-12.00 12,77
8.79 10.90 11.57 10.27 12.29 9.08 9.00-8.50 | 12.00-11.25 12.75
8.18 10.56 11.50 10.04 12.18 8.55 8.50-8.00 | 11.25-10.75 12.55
1985: 1.76 10.43 11.38 9.55 12.08 8.15 8.00-8.00 | 10.75-10.50 12.27
8.22 10.55 11.51 9.66 12.18 8.69 8.00-8.00 | 10.50-10.50 12.21
8.57 11.05 11.86 9.79 12.56 9.23 8.00-8.00 | 10.50-10.50 11.92
8.00 10.49 11.43 9.48 12.23 8.47 8.00-8.00 | 10.50-10.50 12.05
1.56 .75 10.85 9.08 11.72 7.88 8.00-7.50 | 10.50-10.00 12.08
1.01 9.04 10.14 Jocvneeracnenanns 10.92 136 1.50 10.00 }oceorceeenenee
Woek ended:
1985: May 18....] 7.69 9.75 10.89 8.90 1.77 7.96 | 8.00-8.00 | 10.50-10.50 |.ccoooccrc....
25...... 7.28 9.43 10.60 9.08 11.50 1.60 8.00-7.50 | 10.50~10.00 {.coveermem...
June 1...J 1.22 8.6 10.39 8.88 11.27 1.5¢ 7.50-1.50 { 10.00-10.00 |.coeeecoreraenene
8...... 7.08 8.97 10.00 8.68 10.83 1.381 1.50-7.50 { 10.00-10.00 |............
15...... 1.21 9.08 10.12 -8.75 10.88 140 1.50-7.50 | 10.00-10.00 {........... ;
22.... 8.78 8.90 10.08 8.76 10.86 1.21 7.50-7.50 } 10.00- 9.50 ...‘.........w
29.....] 7.08 1.50- 9.50- cosorasseessaases
1 Rese i within peried; bank-discount busia. ofloctive rate for and for mounth and '-i.
R oy T e ek ey e B D S D el e
"ullyhhm'“ figures. J lﬂluwﬂy—pn;:::'mr_'—' o “~"o’“m
¢ Berion exciudes public wiility issues for Josuary 17, 1964 through Octobor 11, 1964 due to lack I

of
'ﬂ&mﬂhﬁhuﬂn*l.lm.umhuﬂm.
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WASHINGTON, D.C. 20548 i

UNITED STATES GENERAL ACCOUNTING OFFICE

FOR RELEASE ON DELIVERY
Expected about 9:00 a.m.

Monday, April 28, 1986

STATEMENT OF
JOHNNY C. FINCH, SENIOR ASSOCIATE DIRECTOR

GENERAL GOVERNMENT DIVISION

BEFORE THE
SUBCOMMITTEE ON OVERSIGHT N\
COMMITTEE ON WAYS AND MEANS
HOUSE OF REPRESENTATIVES
ON
PROFITABILITY OF THE PROPERTY/CASUALTY

INSURANCE INDUSTRY
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Mr. Chairman and Members of the Subcommittee:

We are pleased to appear before the Subcommittee again to
assist it in its deliberations on the subject of the insurance
industry. At your request, we will address our remarks today to
(1) the property/casualty industry's pricing strategies,

particularly as they are affected by "cash flow underwriting”;
(2) industry profitability; (3) the cyclical nature of that
profitability; (4) the financial outlook for the industry; and
(5) the current difficulties in the property/casualty industry,
specifically as they relate to the medical malpractice and
general liability insurance lines. v

In addressing these issues, we will make the following
‘points. Property/casualty companies have used a pricing
strategy which sacrificed underwriting profit margins in order
to generate cash for investment purposes. As a result of this
strategy, the property/casualty industry has made, depeﬁding
upon whose estimates are used, between $50 and $75 billion in
ﬁet gains over the last 10 years. Furthermore, like many other
businesses, property/casualty underwriting is subject to
profitability cycles. While underwriting losses have mounted
since 1980, estimated data for 1985 indicates that the
underwriting cycle has turned and is now moving in a positive
direction. 1Indeed, the industry itself is projecting

substantial net gains over the next 5 years.



The current difficulties in liability insurance are found
principally in certain liability insurance lines. Two lines
frequently mentioned by the media within a crisis context are
general liability and medical malpractice. These lines,
however, represent a small portion, less than 10 percent, of the
total property/casualty business. Furthermore, as compared to
some reported premium increases, our computations show that,
with smaller increases in earned premium revenues, these lines
could break even.

I will now discuss these points in greater detail. 1In
doing so, I will explain the sources of our data and the scope

of our work.

PROPERTY /CASUALTY COMPANY
PRICING STRATEGIES

A property/casualty company derives its income from two
principai areas: underwriting gains, which are the excess of
premiums over claims and expenses, and investment gains.

Because of investment gains, a property/casualty company can
have net income even though its premium revenues alone are not
large enough tc cover claims and expenses.

Thus, the ability to offset underwriting losses with
investment income plays an important role in a company's pricing
strategy--that is, the amount it charges for the insurance that
it offers. For a number of years, maﬁy companies have employed

a pricing strategy known as cash flow underwriting. Basically,



companies have been willing to accept iower premiums for certain
insurance lines in order to encourage sales aﬁd obtain funds for -
investment. 1In essence, the strategy has been to sacrifice
underwriting gains for investment gains. For example, in 1984,
claims, expenses, and policyholder dividends_exceeded premium
revenues by almost 18 percent.

The companies, however, have taken this risk because they
expected to make up the premium shortfall through investment
income. Through the increased volume of premiums resulting from
this pricing approach, companies were able to generate a larger
amount of net cash flow which they could then invest to earn ‘
additional investment income. For instance, over the 5-year
period 1980-1984, when the industry's claims and expenses
exceeded premiums by about 9 percent, its underwriting loss was
about $45 billion. Even so, the industry had $82 billion in
investment gain which, when offset against its underwriting
losses, resulted in a net gain of about $37 billion. The
investment gain was made possible, at least in part, by the
industry's pricing strategy which generated about $66 billion in
net cash flow. The industry was then able to invest these funds
at favorable rates.

From 1975 to 1983, investment gains, in the aggregate, have
exceedéd underwriting losses by a fairly wide margin. However,
this situation changed in 1984, when underwriting losses for the
industry were $19.4 billion while investment gains were $17.9
billion. Reacting to this result, some companies have sharply

raised premiums.



PROFITABILITY OF THE
PROPERTY/CASUALTY INDUSTRY

We developed a financial overview of the property/casualty
insurance industry using financial data for the 10-year period
1976 through 1985. We obtained the 1976-1984 data from Best's

Aggregates and Averages and the 1985 data from Best's Insurance

Management Reports, dated December 30, 1985. The 1985 data were

estimated by Best's since final 1985 operating results were not,
and are still not, available. While Best's reports omit figures
for many small or new companies, we believe that the data are
representative of the overall financial results of the
property/casualty industry. .

In the table below, we show sourceé of property/casualty
income broken out by underwriting gains, investment gains, and
total gains. This table clearly illustrates the results of the
industry's pricing strategy to obtain investment income at the
expense of underwriting income. While property/casualty
companies had about $65 billion in underwriting losses, they
élso earned about $140 billion ffom their investments during
this 10-year period. Overall, the industry had a net gain of
about $75 billion.

All Companies -- Consolidated Basis

1976 through 1985
(S in billions)

Underwriting Investment Net
gains/(losses) gains gains

($65.2) $140.2 $75.0



We would like to make two points about our figures which
may differentiate them from figures developed by others. First,
the investment gains include net investment income and both
realized and unrealized capital gains. We recognize that
unrealized gains are just that, unrealized, and therefore, are
subject to investment risks which could result in lower or
higher amounts. However, we have chosen to include unrealized
gains in our figure.because it is within a company's control to
manage its investment portfolio so as to realize these gains
.while the investments are profitable.

Second, the underwriting losses do not reflect
policyholder dividends. We consider these dividends to be
voluntary, not mandatory, distributions by the companies. Since
the companies>are not required to make these distributions, we -
have chosen to exclude them from our underwriting'loss figure.

Even if we adjusted our figures to exclude unrealized gains
and to include policyholder dividends (the approach used by the
industry for its calculation), the industry's net gain for this
10-year period would still be $51 billion. 1In either case, it
is within management's discretion to realize investment gains or

to not pay policyholders' dividends.



CYCLICAL NATURE OF INDUSTRY PROFITABILITY

While it is important to look at the figures for the most
recent years, it should be noted that over the longer period the
property/casualty industry has demonstrated profit and loss
cycles. We believe that data covering longer periods give a
more complete picture of the industry's profitability.

Unlike most other industries, the property/casualty
insurance industry is flexible with respect to capacity or
supply. During profitable periods insurance companies can
increase their’capacity, take varied and greater risks, and
generally lower their premium rates to achieve a greater market
share. Such actions result in price compretition as other firds
lower their prices to retain their market share. Price
competitipn/results in a change from favorable premium profit
margins to unfavorable margins, resulting in the underwriting
profit and loss cycles.

Attachments I and II illustrate the cyclical nature of the
property/casualty industry profitability. Attachment I shows
the year-by-year underwriting and investment results for the
12-year period from 1974 through 198%. Column 2 in that
attachment, underwriting gains and losses, illustrates the
cyclical nature of the industry. The earlier cycle bottomed out
in 1975 with a $3.65 billion loss and peaked in 1978 with a
$2.55 billion gain. Since 1980, underwriting losses have
mounted again. However, estimates indicate that the loss cycle

bottomed out in 1985 and that the cycle has now turned upward.



Attachment II illustrates the cyclical nature of
property/casualty stock companies over the past 40 years. For
purposes of illustration, we used the combined ratio concept, a
ratio of claims and expenses to premium income. The attachment
reflects the industry's underwriting results and premium pricing
strategy; it does not include investment results. As can be
seen, stock companies have had several underwriting cycles since

FINANCIAL OQUTLOOK FOR TEE
INDUSTRY APPEARS FAVORABLE

From all indications, it appears that the tfend towards *
larger undefwriting losses has peaked. Available industry
estimates show that over the next § years the industry expects
substantial net gains. Our calculations, made from the industry
estimates, indicate an expected net gain before taxes of more
than $90 billion over the years 1986-1990.

Analysts of the industry also generally predict favorable’
industry prospects. For example, an Augﬁst 1985 study by
Salomon Brothers, Inc.,! forecast that premiums written will
grow at a 12 percent annual rate over the 1985-1989 period. The
same study forecasts a 10 percent growth rate for incurred
losses over the period. The study forecasts further that total
industry profits will rise annually at a rate of 25 percent over

the same period. More recently, the Best's Insurance Management

'salomon Brothers, Inc., Property/Casualty Insurance
Organizations, Five-Year Review and Outlook, 1985 edition,
August 1985.




Reports, dated December 30, 1985, estimated that net premiums
written in 1985 would increase by 21 percent over net premiums

written in 1984.

PROBLEMS IN MEDICAL MALPRACTICE
AND GENERAL LIABILITY LINES

Although the financial outlook for the industry as a whole
appears favorable, the current difficulties in liability
insurance are more pronounced in certain lines. Two insurance
lines often mentioned in the context of high premiums and lack
of availability are medical malpractice and general liability.
General liability insurance includes coverage of items‘like day
care centers, asbestos removal, and municipalities. The
following examples are illustrative of some reported
difficulties individuals and businesses have encountered

recently:

--In February, the government's interagency Tort Policy
working Group reported on a survey of day care providers
which found that insurance policies had been cancelled or
not renewed for 40 percent of the respondents and the
majority of those with continuing coverage had
experienced premium increases of between 200 and 300

percent.



--In March, the American Medical Association testified
before this Subcommittee that malpractice insurance rates
for obstetricians in Maryland increased by 130 percent

last summer.

--The March 24, 1986, issue of Time reported the story of
one asbestos removal company whose policy increased in
cost from $9,361 to over $450,000, an increase of almost

5,000 percent, despite never having been sued.

The medical malpractice and general liability lines,
however, do not represent a majof portion of the total
property/casualty insUranEe business. Attachment III shows, for
1985, the relationship of these two lines to other
property/casualty lines. The data were estimated by Best's
which reports on 27 insurance line catégories. For our
purposes, we have grouped certain lines into one category; for
example, personal and commercial automobile liability is shown
as automobile liability.

The figures in this attachment show that the medical
malpractice and general liability lines represent a relatively
small portion of the industry. Medical malpractice premiums
accounted for less than 2 percent of all property/casualty
premiums written for 1985 and general liability premiums
accounted for less than 8 percent. However, underwriting losses

attributable to these lines accounted for almost a gquarter of



all underwriting losses; medical malpractice being 5.6 percent
and general liability being 18.3 percent. It should be noted,
Mr. Chairman, that for certain companies that specialize in
these liability 1ines, the proportion of the losses will likely
be higher.

Despite the relatively large proportion of underwriting
losses that the medical malpractice and general liability lines
represent, attachments IV and V show that in 1984 these two
lines could have broken even with smaller inqreases in premium
rates than the rate increases presently being reported in the
media. Attachment IV, for example, shows that for the medical
malpractice line, a premium rate increase of 20 percent would '
have put this line at é break even point. Similarly, attachment
V shows that for the general liability line, an approximate 30
percent increase in premium rates would have been sufficient to
break even, (1984 is the most recent year for which we are able

to make such estimates; the necessary data is not yet available

for 1985.)

CONCLUSION

In conclusion, Mr. Chairman, available financial
information for a recent 10-year period indicates that the
profitability of the property/casualty industrf has been
cyclical in nature. The data further indicate that over this
period the industry has been generally profitable. The

industry's profitability has been lower in recent years;

10
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however, the industry projects increasing premium volumes and
more favorable prospects for the next few years. The data also
show that while medical malpractice and general liability
insurance have received considerable attention recently, they
represent a relatively small portion of the industry overall.
Finally, our calculations show that, for 1984, these lines could
have broken even with smaller increases in premium rates than
some premihm rate increases currently being reported in the
media.

That concludes my statement, Mr. Chairman. We would be ’

pleased to respond to questions.

1



ATTACHMENT I

ATTACHMENT I

UNDERWRITING GAINS, INVESTMENT GAINS, COMBINED

Year

1974
1975
1976
1977
1978

1979
1980
1981
1982
1983

1984
1985 Est.

UNDERWRITING AND INVESTMENT GAINS:
ALL COMPANIES ~-- CONSOLIDATED BASIS?2
YEARLY 1974-1985
($ in millions)

Underwriting Investment
gains/(losses) gains/(losses)
(1,974) (2,443)
(3,653) 7,009
(1,726) 7,173
1,926 5,063
2,548 7,758
24 11,610
(1,712) 15,870
(4,464) 10,858
(8,303) ‘ 18,387
(11,088) 19,441
(19,379) 17,875
(23,100) 26,200

Total

(4,417)
3,356
5,447
6,989

10,306

11,634
14,158
6,394
10,084
8,353

(1,504)
3,100

aConsolidated totals eliminate double counting by excluding

intercompany transactions between parent and subsidiary

companies.



ATTACHMENT II ATTACHMENT I1I

Combined Underwriting Ratios for Property/Casualty
‘ Stock Companies for the Years 1945-84%

1948 19460 1064 BT ] 1048 1870 "W 1000 1084

Year Ratio % Year Ratio %
1545 "95.8 1965 101.9
1946 98.8 1966 98.1
1947 96.3 1967 98.9
1948 91.2 1968 100.0
1949 87.6 1969 100.6
1950 93.0 1970 99.3
1951 97.1 1971 95.8
1952 94.4 1972 : 95.4
1953 93.1 1973 98.2
1954 93.6 1974 105.0
1955 94.9 1975 107.5
1956 100.5 1976 102.0
1957 102.9 1977 97.0
1958 100.0 1978 96.6
1359 $7.8 1979 99.6
1253 5.4 1980 102.4
1961 99.4 1981 104.9
1962 99.0 1932 108.7
1963 131.9 . 1983 111.8
1964 101.9 1994 119.0

@A combined ratio is a ratio of claims and expenses to premium
income. Ratios below 100 represent underwriting gains and
ratios above 100 represent losses.



ATTACHMENT III : ATTACHMENT III

Net Premiums Written and Underwriting Gains/Losses
Estimated for All Insurance Lines for 1985
($ in billiocns)

Premiums as \Underwriting
Selected Net a percent Underwriting gains/(losses)
long-tailed premiums of all gains/(losses) as a percent
insurance lines2 written lines after dividends of all lines
Automobile liability $35.7 25.1% ($7.3) 29.0%
Workers compensation 16.8 11.8 (3.7) 14.7
General liability 111 7.8 (4.6) 18.3
Medical malpractice 2.6 1.8 (1.4) 5.6
Subtotal 66.2 46.5 (17.0) 67,6
Selected
short-tailed
. insurance lines@
Automobile physical : '
damage 24.9 17.5 (0.3) 1.2
Homeowners multiple
peril 15.0 10.5 (1.8) 7.1
Commercial multiple
peril 11.7 8.2 (3.0) 11.9
Subtotal 51.6 36.2 (5.1) 20.2
All othersb 24.5 17.2 (3.1) 12.3
Total all lines $142.3 1008S (525.2) 1008C

e
————

A ong~tailed insurance lines are lines characterized by third-party involvement
(an injured party other than the insured) and by settlements that will occur in
an unknown future time period. Short-tailed lines, on the other hand, typically
involve only two parties (the insurer and the insured) and settlements that will
take place within a relatively short time frame (generally a year or two)
following a claim.

bIncludes such long-tailed lines as.reinsurance and group accident and health, as
well as such short-tailed lines as burglary and theft, and aircraft.

SDoes not add due to rounding.



ATTACHMENT IV ATTACHMENT IV

Break Even Analysis for the Medical
Malpractice Line in 1984
(S 1n millions)

Computation of Additional Earned
Premiums Needed to Break Even:

Premiums earned . $1,707
Net investment gains? ' blgg
Total Revenues‘ $2,457
less: |
Net losses incurred . $1,913 v
Expenses ana dividends 868
Total Outlays ' 2,781
Net income/(loss) before taxes ($323)b

Sales commissions 6n
additional premiums 18
($323 / (1-.052) - $323)€

Additional earned premiums
needed to break even before
commission $341

Percent additional earned premiums
needed to break even 20.0%
(($341 / $1,707) x 100)
@poes not include unrealized gains.

bpoes not add due to rounding.

CCommissions paid on this line averaged 5.2 percent of premiums
written,



ATTACHMENT V ATTACHMENT V

Break Even Analysis for the General
Liability Line in 1984
(S 1in millions)

Premiums earned $6,251
Net investment gains@ 1,665
Total Revenues $7,916
less:
Net losses incurred $5,456
Expenses and dividends _A; 4,100
Total Outlays 9,556
Net income/(loss) before taxes ($1,640)

Computation of Additional Earned
Premiums Needed to Break Even:

Sales commissions on additional

premiums : 26
($1,640 / (1-.121) - $1,640)b
Additional earned premiums
needed to break even after
commission $1,866

Percent additional earned premiums
needed to break even "29.8%
((s1,866 / $6,251) x 100)

4poes not include unrealized gains.

bcommissions paid in this line averaged 12.1 percent of
premiums written.
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EXHIBIT :/
DATE 7

INSURANCE SERVICES OFFICEs- 720"

160 WATER STREET NEW YORK, N. Y, 10038

TELEPHONE: (212) 487-3000

COMMERCIAL CASUALTY ACTUARIAL DivisiON

RICHARD 8. BIONDI, ASSOCIATE ACTUARY & MANAGER October 15, 1975
RECEIVED
AUTO & CUNDENSATION
INSURAIRE BliEAY

M 4 0CT 153 275

r. Stanley A. Dorf, Chief Actuary )
New York Insurance Department

2 World Trade Center : - INSURANCE DEPT.

New York, New York 10038 : S8TATE OF L Y,

S

Re: Comparative/Contributory Negligence -
Automobile Liability Rate Chdnge Proposal

Dear Mr. Dorf:

Because of the change in the New York law from contributory negligence to
comparative negligence, I.5.0. proposes to increase Automobile Liability
(including Uninsured Motorists) rates by 5XZ. This proposed increase is based

on a study of closed Automobile Liability claims in California, comparing the -’
actual settlement under the comparative negligence law with the estimate of

what it would have been under the earlier contributory negligence law. Enclosed
is Exhibit 1 displaying the indicated rate changes by line and coverage based on
the survey, and also the proposed changes of 5% for the liability coverages and
"no change" for Personal Injury Protection. Exhibit 2 details the results of
the claim study survey, showing number of claims, losses under both negligence
laws, and comparative/contributory ratios, by line and coverage.

We have also enclosed a copy of the "Call" letter used for this survey; in it

can be found a sample copy of the questionnaire form and the general instructions
for completing the form. The companies participating in the study write approxi-
mately 75% of the Automobile Liability premiums written by Insurance Services
Office affiliated companies. All claims reported to us were settled very
shortly after the changeover in negligence laws in California; thus, claims
personnel completing these forms were in a good position to compare comparaclve
vs. contributory settlements for their claims.

Very truly yours,
. j:Cf-V ‘_7 %’\/ /
7 v

GB:cm George Burger
Enc. ) Actuarial Assistant



(nsurance Services Office Laliliig L o

New York w

Automobile Liability Insurance

I.5.0. Proposed Rate Increases to Reflect the Change from Contributory
to Comparative Negligence*

Indicated Proposed
Coverage Rate Change Rate Change
Private Passenger
Residual Bodily Injury + 4.1% + 5.0%
Personal Injury Protection - 0.0
Property Damage + 4.6 + 5.0
Uninsured Motorists +13.0- + 5.0
Total , + 4.8 ' + 4.4 .
Commercial
Residual Bodily Injury + 6.8% + 5.0%
Personal Injury Protection - 0.0
Property Damage + 6.9 + 5.0
Uninsured ‘Motorists + 0.1 + 5.0
Total + 6.5 + 4.7
Grand Total + 5.4% + 4.4%

‘*Nate that all percent changes are weighted on New York's premium
distribution.
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(nsurance Services Office

Exhibit ¢

AUTOMOBILE LIABILITY INSURANCE
Effect of Change from Contributory to Comparative Negligence*

Coverage

Private Passenger Automobiles
Bodily Injury
Property Damage
Uninsured Motorists

Total

Commercial Automobile
Bodily Injury
Property Damage

Uninsured Motorists

Total

Grand Total

(1) (2) 3) (4)
Number Losses Under Losses Under
of Contributory Comparative Ratio
claims Negligence Negligence ((3)2(2))
521 $1,098,811 $1,144,407 1.041
1,622 574,730 601,305 1.046
43 101,872 115,072 1.130
2,186 $1,775,413 $1,860,784 1.048
318 517,285 552,522 1.068
1,018 361,123 386,135 1.069
9 48,305 48,339 1.001
1,345 926,713 986,996 1.065
3,531 $2,702,126 $2,847,780 1.054

* NOTE: The above experience was taken from ISO's California Closed Claim Survey,

B



. EXHIBIT— b /4. )
pATE__2/ jﬂlf
‘ HB HAp *

Y J

GREAT AVERIGAN - WEST, INC.

200 S. MANCHESTER AVENUE
ORANGE, CA 926683
714/634-4600

April 23, 1986

Mr. Norman Figon

Rate Analyst

Washingron Insurance Department .
Insurance Building

Olympia, WA 98504

R=: American National Fire Insurance Company -
Select Driver I Program
Salect Driver II Program -
Private Passenger Automobile
Rate and Rule Revision

In your letter of March 25, 198985, vou indicated that we ne2d to placs
a provision in our ratemaking to reflect the impact of the “"tort
raform” law. As an attempt to quantify, we r=viewed twenty-four
ciaim files, which represerited all of our Private:¥assanger
Automobile claims over 350,000 in the state of Washington since 1983.
Of these twenty-four claims, we believe that the new law could have
an impact on three claims. Cne claim involved a driver that was
intoxicated. We estimate that we would not have paid $20,000.of the
claim. On the other hand, there were two claims in which American
Mational Fire would see an increase in its loss liability. These are
contributory negligence cases in which our percent of the entire loss
liability would increase. The impact of the law on these two i3 at
least $100,000 on each of them.

)

From the above study, it does not appear that the "tort reform” law

will serve to decrease our losses, but instead it potentially could :
increase our liability. We elect at this point, however, not to make i
an upward adjustment in the indications to reflect the impact of the
“tort reform"” law. : 5

We request, therefore, that you reconsider the original filing of i
January 19, 1986, with an amended effective date rule of:

"For all policies written on or after June 2, 1986". |

MANAGERS FOR GREAT AMERICAN INSURANCE COMPANIES SUBSIDIARIES OF AMERICAN FINANCIAL CORPORATION
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April 23, 1386
Mr. Norman Figon
Page 2

In our telephone conversation you mentioned a concern that we are
selecting an increase less than our indications. Our plan of action
‘is to take this increase, which we estimate to be slightly more than
14%, and to review the rates in the near future, such that we can
effact a rate change six months after the effective date of this
revision. We believe that this method will prove to be less
dizruptive oa our book of business than other courses that we mizht
hav2 cnhosen. :

“e ncpe the above includes all the information that you need to
expacite an approval of the filing. .

Sincerely,

Kevin J. Kellay ¥
Director of Actuarial

[Ad/ 1

KL/nk
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State Farm Fire and Casualty Gompany

State Farm General Insurance Eumpang

112 E. WASHINGTON ST.
BLOOMINGTON. ILLINOIS 81701

October 21, 1986

Mr. Ray Rathert

Kansas Insurance Department
420 S. W. 9th Street
Topeka, Kansas 66612

Ray:

Before any discussion of State Farm and tort reform, it must first be clearly
understood that most of the problems in the liability field are in 1lines which

State Farm does not write. Because of this, the impact of tort reform on .our
book of business is going to be considerably eren rom a “major
liabtHity writer. T

/———

We have been requested by several insurance departments to come up with some
estimate of the effect of newly passed tort reformlegislation—on—our- rates in

‘their states. We _know_of no way this can be done actuarially. Consequently, we
resorted to_judgement. '

The few enacted tort reform statutes usually include items such as:

1) Collateral source of indemnity |

2) A non-economic cap '

3) Joint and several restriction

4) Punitive damage limitation

5) Alternate methods of payment.

A sampling of commercial 1{iability claims provided the following:

1) Collateral source of indemnity. The sample indicated that approximately
7% of our total indemnity losses were potentially subject to a collateral
source. Only about a quarter of these reflected a known collateral
source. In our judgement, 50% would be a very liberal estimate of the
success in reducing damages due to the existance of a collateral source.
The net savings from the collateral source change is thus about 1%

(7% X 25% X 50%).

2) Non-economic cap. Non-economic caps are established at such a level that
our sample indicated only very few claims would exceed the cap. It is our

judgement that the_lass savings resulting from the non-economic cap will
not exceed 1% of our total indemnity losses. :

e



.y Rathert
2

Page
October 21, 1986

3)Joint and several restriction. In our sample of liability claims, no

claim was found that would have-been affected by the joint and several
restriction.

LA1 Punitive damage limitation. Again, in our sample, no punitive damage
awaras were found.

VBOIAIternatlve methods of payment. On our book of business, the savings
due to alternative payment methods on future economic losses wou]d be
- negligible in relation to our total indemnity losses.

Although we beli effec d be
small, we do believe that effective tort reform legislation can have a positive
- {mpact on not only pricing but also availability. It is important to keep in
mind that tort reform, or absence thereof, is only one of many factors which
influence pricing and availability. Any of these other factors can produce an
opposite effect which could equal or outweigh any positive effect of tort
reform.

Attached are liability rate comparisons for Kansas and surrounding states. As
you know, we use ISO rates for monoline policies. Even in our package policies,
the original liability loadings were also derived from ISO rates.

Again, as you know, we do review our rate levels at least annually. It will

probably be-several-years_hefore any effect from tort reform leqislation Can b,
expected to influence our experience. Anyway, hope these brief comments will be
of some use to you in your discussions of this subject.

Best regards,

/3

Robert J. Nagel
Assistant Vice President
State Filings Division

RJN:kc/1021



INSURANCE COMPANIES ARE RAISING YOUR RATES AND BLAMING YOUEfOR Im L¥;2>/)

+
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Montanans will decide this November whether to pass CI30 and vote awhy the constitutional
right to be compensated for all injuries. But before you decide how you will vote, you should
know what the insurance companies won't tell you.

ssﬁ‘ve probably heard that the number of
lawsuits has increased, and that's why
insurance rates have increased -- BUT
THIS IS NOT TRUE!

lawsuits filed

8.G00
7,000

 6.000

i 1981 1982 1983 1984

e R
From 1981 to 1984, the number of lawsuits
filed (tort, contract, real property rights)
in Montana has decreased 16 percent, while
the population increased 4 percent. Tort
filings alone increased only as much as

population did.
Cnurce: National Center for State Courts

%
o
You've probably heard that the amount juries &
have awarded to victims has increased. BUT

THIS IS NOT TRUE!

——— B

B
‘

median jury verdict

$9,000 %
k |
$8,000 € °
L,
$7.000 i
i

1959 1972 1985

T e
The median jury verdict nationally has
remained at about $8.000 since 1959, after
adjustments for inflation. Data not available
for Montana.

Source: Rand Institute for Civil Justice

=
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You've probably heard that trial lawyers
are paid too much money, and that they go
out looking for victims. But trial lawyers
are paid about 30 percent of the award, for
their time and office costs. The system is
set up this way so that everyone can afford
a lawyer. This way low-income victims have
the same privileges as the wealthy.

So how do we make the insurance
companies play fair? Reforming
the industry is the only way;
throwing away our rights won't
help, as many states have proved.
For fair insurance premiums,
Montana has to:

1. Allow all businesses to
self insure.

2. Put the insurance 1ndustry
under the same regulations
that all industries have.

3. Provide reinsurance, so we
aren't forced to depend on

You've probably heard that the insurance
industry is having money problems. But the

industry is alive and well and getting all
the money they can off of Montanans.

E=

Surplus in the property/
$80 casualty insurance industry

billion
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In the last ten years, insurance companies
have taken much more of our money than they
have paid gut. The increasing surplus showsﬁ
that the industry is doing better and bette

E‘i large foreign corporations Source: National Insurance Consumer Organ-
: ization.
. For more information. tontact MomtPIRG . 5o oo . Hall,
]

Mimgnitn, MT SCR12 . Ar anld
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I am Larry Soular, Manager of Company Operations Policy for the Alliance
of American Jusurers. The Alliance is a national trade association of
over 175 property and casualty insurance companies. Members of the

Alliance had property and casualty premiums totalling $34 million in

Montana in 1985, and accounted for 7.47 of the premiums written in Montana.

We appreciate the opportunity to present our views on the data reporting
requirements associated with House bill 420, Before addressing the
specifics of House Bill 420, I would like to share with you the concerns
our member companies have with regard to the lack of uniformity of the
special data reporting requirements recently enacted in a number of
states., I would also like to review briefly the types of financial and
statistical information that are already reported by insurers on a routine

basis.

Lack of Uniformity

During the 1986 legislative sessions, 17 states enacted éupplemental data
reporting laws and no two data reporting requirements are the same. This
lack of uniformity imposes substantial time and expense burdens on
insurers who have to develop special data collection procedures to respond
to the variety of laws that have been enacted. Moreover, in many
instances, it is unlikely that these special data collection efforts will
provide information that is any more meaningful than tﬁat already being
reported through the Annual Statement reporting or through the reporting

done in conjunction with the rate review process.



To assure that data requests are implemented uniformly across the country,

we believe that data collection proposals should be channeled through a

national coordinating body such as the National Association of Insurance

Commissioners, We also believe that calls for supplemental data must be

carefully considered with the cooperation . and participation of the

insurance industry to assure that meaningful information is collected.

Recognizing the need to address data collection in a more uniform manner,

the NAIC recently appointed a Statistical Working Group to review data

collection needs. The Working Group has been charged to:

Explore the mechanism for obtaining classification detail for

commercial lines,

Review the Fast Track report and recommend improvements to assist -
in the identification of emerging trends or problems in
commercial liability lines and explore the use of the NAIC state
computer network to speed distribution of Fast Track information,
(Fast Track is a quarterly report provided to Insurance
Commissioners which shows the loss experience for a number of
property and casualty insurance lines. The report is prepared
jointly by the Insurance Services Office and by the National

Association of Independent Insurers).



C. Recommend any necessary changes to the NAIC Statistical Handbook,

and

D. Develop guidelines for the states to implement the procedures

associated with the NAIC Statistical Handbook.

The Working Group will report on its recommendations by March 1, 1987.

It is our hope that regulators and legislators will carefully review the
types of data already being reported by the insurance industry before
determining whether additional special reporting is warranted. We also
believe that the information being prepared by the NAIC Statistical
Working Group will be of valuable assistance in addressing the data issue,

and we request that legislators and regulators give the Working Group time

to complete its assignments before additicnal special reporting

requirements are considered,

Availability of Data

A great deal of financial and statistical data is already reported to

insurance regulators which enable them to perform the analyses inherent in

their statutory responsibilities. Two basic types of data are routinely

compiled: financial and statistical.




o

Financial Data

Financial data are needed to measure the overall solvency and
profitability of insurance companies. By requiring insurers to report
specific types of financial data, state insurance regulators have direct

access to insurers' most important financial information.
P

The Annual Statement is the primary source document for insurer financial
information. It is designed to assist state regulators in evaluating an
- . - . . . R . 13
individual insurer's solvency and estimating individual insurer and

overall industry profitability. All companies, regardless of their size
or market share, are required to submit an Annual Statement in accordance

with the specifications established by the National Association of -

Insurance Commissioners (NAIC) and their state of domicile.

The Annual Statement provides detailed information about assets and
liabilities, including data on premiums, losses, reserves, expenses,
dividends, taxes, and investments. In addition to its basic financial
presentation, the Annual Statement includes numerous special schedules and

supplements that contain more detailed information about particular lines

of businesses (e.g., medical malpractice) or certain line items (e.g.
expenses). The Underwriting and Investment Exhibit, the Page 13 Exhibit
of Premiums and Losses, and the display of Five-Year Historical Data are
frequently referenced examples of the basic data that are required as part
of the Annual Statement. From these portions of the Annual Statement,
detailed profit and loss information by line, market share information byb

line and state, and historic performance profiles can be calculated.



Schedule P of the Annual Statement is & representative example of the

necessary analytical information that insurers report in addition to their
basic "bottom line'" financial data. Generally, Schedule P provides an
analysis of reserve development for the so-called "long-tail" lines -
those characterized by a time-lag between the occurrence that gives rise
to thé claim, the report of the claim, and the ultimate settlement.
Examples of these long-tail lines include: automobile liability, other
liability, medical malpractice, and the multi-peril coverages. Using

Schedule P, the adequacy of historic loss reserve levels can be evaluated.

The Insurance Expense Exhibit is the most prominent of the supplements
required in connection with the Annual Statement. It allocates expenses
(e.g. loss adjustment expenses, acquisition expenses, taxes) to each

Annual Statement line of business.

Statistical Data

The other basic type of information routinely reported to the states is
statistical data. Like financial data, statistical data are derived from
the individual business transactions conducted by an insurance company .
They contain fundamental information about insurance coverages and the
premium and loss experience related to those coverages. Statistical data
are designed to assist regulators in analyzing whether insurers' rates

meet the rate standards encompassed in the model rating law: that they



not be "excessive, inadequate or unfairly discriminatory.' Statistical
data are collected in all states, regardless of whether insurance rates
for those states are introduced with the prior approval of the regulator,

or are implemented by the company, subject to later regulatory review.

State laws and regulations empower insurance regulators to collect the
statistical data necessary to evaluate the adequacy and fairness of the
rates and rating plans being used in their states. In most cases, the
regulatory agencies appoint designated statistical agents to perform this
function on‘their behalf. The statistical agents develop detailed *
instruction books, called statistical plans, which define the data
elements (e.g. line of business, coverage, class, state, territory,

premium, etc.) as well as the formats and time frames for a cbmpany g

reporting.

The statistical agents perform comprehensive data quality procedures as
part of their data processing function. Once the statistical data have
been verified as valid, reliable, and accurate, they can be reported to
regulators to assist them in determining whether exlsting rate systems are

in compliance with the insurance statutes of their states.

The NAIC Statistical Handbook defines the content and format of the
reports that the statistical agents produce on an annual basis - and

identifies other reports that can be produced within a specified time of



their request. It streamlines the regulatory requirements to provide for
an overview of statistical developments, giving the regulator the opticn

to request more detailed statistics if they are needed.

In light of the amount of information available to regulators, it is
critical to carefully examine what additional information is needed from
insurers and potentially, from others who utilize the liability system.

To respond to this questiom, it is essential to explore why the

information is needed and how it would be reported, recognizing that the
‘1'

cost of collecting data is a significant addditional expense to insurers

which will be reflected in higher costs to insurance consumers. Moreover,

onerous data reporting laws also impose increased costs on state insurance

departments which must devote resources to collect, review, analyze, and

process the additional data.

Montana. House Bill 420

The Alliance strongly opposes the additional data reporting requirements

specified under House Bill 420. We believe the supplemental reporting

requirements are unnecessarily burdensome to insurance companies, costly

to insurance companies and to the state of Montana, and questionable with

regard to the credibility and usefulness of the information gathered.

In addition to the expense burden imposed on insurers for providing the
additional information for 20 types of insurance coverages, we are also

concerned abut the small sample sizes that will result since the Montana



experience needs to be reported by company and by type of insurance
coverage. The small volume of business which might be reported in some
categories raises the question of whether this type of detail will provide
the Department with credible information. This is especially true if this
information is to be used to evaluate rates. Many of these lines, such as
product liability and the professional liability coverages, are low

frequency, but high severity lines. As a result, only a few large losses

can make the difference between substantial profit or significant loss in
Montana, especially for an individual company. Industry experience has
shown that in order to draw meaningful conclusions about these lines, a
large pool of data alfeady collected and analyzed by insurance
organizations must be utilized. Moreover, some of the data elements
requested, such as investment income and expenses, are not normally
separated by state and by line of business and will need to be allocated

on an arbitrary formula basis.

As mentioned earlier, the Montana Insurance Department will also incur

substantial additional costs to collect, review, analyze, and process the

additional data. We understand the Insurance Department estimates that

the additional costs to implement House bill 420 will be $400,000.

Currently, the entire Insurance Department budget is only $700,000.

We believe the penalties for failure to comply with the data reporting
" requirements are unreasonable. The bill provides for a penalty of $10,000

plus a daily penalty of $200 until the data reporting is complied with.

PR



These types of penalties, combined with the additional costs of providing
the data, may lead some insurers to question the efficacy of continuing to

do business in Montana, and as a result availability problems may increase.

Thank you for the opportunity to comment. I would be happy to answer any

questions you might have.
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AMENDMENTS TO HOUSE BILL NO. 313

AMENDMENTS AS FOLLOWS:

1) Title, line 9
Following: "16-2-103,"
Insert: "16-2-106," ; ¥

2) Title, line 10
Following: "16-2-203,"
Strike: "16-2-302, 16-2-303,"

3) Title, line 14 ‘

Following: "16-2-104" -
Strike: "THROUGH"

Insert: ", 16-2-105,"

Following: "16-2-301"

Insert: "THROUGH 16-2-303"

4) Page 2, line 18
Following: "liquor"
Strike: "and the sale of table wine"

'5) Page 4, line 12
Following: "liquor"
Strike: "and wine"

6) Page 8, line 8
Following: "liquor"
Strike: "and"
Following: "table"
Strike: "wine"

7) Page 10, line 23
Following: "liquor"
Strike: "and"
Following: "table"
Strike: "wine"



HOUSE BILL NO. 313

Amendments
Page two

8) Page 11, line 5
Following: "liquor"
Strike: "and"
Following: "table"
Strike: "wine"

9) Page 12, line 24
Following: "liquor"
Strike: "or"
Following: "“table"
Strike: "wine"

10) Page 13, line 7
Following: "liquor"

Strike: "or"
Following: "table"
Strike: "wine"

11) Page 15, line 3 through line 15

Following: "rate of" on line 3

Strike: the remainder of line 3, lines 4 through 14 in
their entirety and line 15 through "section"

Insert: "§1.75 a liter"

12) Page 16, line 22
Following: 1line 21

Insert: "at the rate"
Following:  "of"
Strike: nenm

13) Page 16, line 23, through page 17, line 9

Strike: 1lines 23 through 25 on page 16 and lines 1 through
8 on page 17 in their entirety and 1line 9 through
"section" .

Insert: "65 cents a liter"

~14) Page 19, line 24

Following: 1line 23

Insert: "Section 13. Section 16-2-106, MCA, is amended to
read:
"16-2-106. Purchase price in advance. A store The
state warehouse manager and other authorized state
warehouse employees may sell to any person licensee
such 1liquor as that person licensee 1is entitled to
purchase in conformity with the provisions of this code
and the rules made thereunder, provided that no
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HOUSE BILL NO. 313 «

Amendments
Page three

delivery shall take place until the purchaser has paid
the purchase price.""
Renumber: subsequent sections

15) Page 21, line 18 through page 22, line 11
Following: 1line 17 on page 21

Strike: sections 16 and 17 in their entirety
Renumber: subsequent sections

16) Page 24, line 9

Following: "is to"

Strike: M"maintain a system for the importation and sale of
wine by the state through the state liquor facilities
warehouse and" v

17) Page 49, line 11
Following: "that"
Insert: T"originally"

18) Page 49, line 14
Following: "not"
Insert: "originally"

19) Page 49, line 22

Following: "license."

insert: "A licensee may purchase 1liquor from another
licensee if the liquor was originally purchased from
the state warehouse."”

20) Page 58, line 21
Following: "16-2-104"
Strike: "through"

Insert: ", 16-2-105,"
Following: "16-2-301"
Insert: "through 16-2-303"

21l) Page 58, line 24

Following: "Sections"
Strike: "39, 40"
Insert: '"38, 39"



VISITORS' REGISTER

BUSINESS AND LABOR COMMITTEE

BILL NO. House Bill No. 420 DATE February 12, 1987

SPONSOR Rep. Timothy J. Whalen
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FOR}

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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VISITORS' REGISTER
BUSINESS AND LABOR COMMITTEE

BILL NO. House Bill No. 622 DATE February 12, 1987

SPONSOR Rep. Raymond Brandewie
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM.

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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VISITORS' REGISTER

BUSINESS AND LABOR COMMITTEE

BILL NO. House Bill No. 6490 DATE February 12,‘ 1987

SPONSOR Rep. Bernie Swift
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FOR

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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BUSINESS AND LABOR COMMITTEE
BILL NO. HIR 15 DATE February 12, 1987
SPONSOR Rep. Timothy Whalen
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM.
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VISITORS' REGISTER
BUSINESS AND LABOR COMMITTEE

BILL NO. House Bill No. 585 DATE February 12, 1987

SPONSOR Rep. Dorothy Bradley
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FOR

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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IF YOU CARE TO WRITE COMMENTS, ASK SECRETARY FOR WITNESS STATEMENT FORM.

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY.
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